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SUPERFUND AMENDMENTS AND REAUTHORIZATION ACT
OF 1986

OcToBER 3, 1986.—O0Ordered to be printed

Mr. EckART, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany H.R. 2005]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the amendment of the
Senate to the bill (H.R. 2005) to amend title IT of the Social Securi-
ty Act and related provisions of law to make minor improvements
and necessary technical changes, having met, after full and free
conference, have agreed to recommend and do recommend to their
respective Houses as follows:

That the Senate recede from its disagreement to the amendment
of the House to the amendment of the Senate and agree to the
same with an amendment as follows:

In lieu of the matter proposed to be inserted by the House
amendment insert the following:
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SEC. 2. CERCLA AND ADMINISTRATOR.
As used in this Act—

(1) CERCLA.—The term “CERCLA’ means the Comprehen-
sive Environmental Response, Compensation, and Liability Act
of 1980 (42 U.S.C. 9601 et seq.).

(2) ADMINISTRATOR.—The term “Administrator”’ means the
Administrator of the Environmental Protection Agency.

SEC. 3. LIMITATION ON CONTRACT AND BORROWING AUTHORITY.

Any authority provided by this Act, including any amendment
made by this Act, to enter into contracts to obligate the United
States or to incur indebtedness for the repayment of which the
United States is liable shall be effective only to such extent or in
such amounts as are provided in appropriation Acts.

SEC. 4. EFFECTIVE DATE.

Except as otherwise specified in section 121(b) of this Act or in
any other provision of titles I, II, III, and IV of this Act, the amend-
ments made by titles I through IV of this Act shall take effect on
the enactment of this Act.

TITLE I—PROVISIONS RELATING PRIMARILY TO
RESPONSE AND LIABILITY

SEC. 101. AMENDMENTS TO DEFINITIONS.

(a) INp1AN TRIBE.—Paragraph (16) of section 101 of CERCLA (de-
fining ‘“natural resources’) is amended by striking ‘or” the last
time it appears and inserting before the punctuation at the end
thereof the following: *, any Indian tribe, or, if such resources are
subject to a trust restriction on alienation, any member of an Indian
tribe’.

(b) STATE OrR LOocar GOVERNMENT LimritatioNn.—Paragraph (20) of
section 101 of CERCLA (defining ‘“owner or operator”) is amended
as follows:

(1) Add the following new subparagraph at the end thereof:
“(D) The term ‘owner or operator’ does not include a unit
of State or local government which acquired ownership or
control involuntarily through bankruptcy, tax delinquency,
abandonment, or other circumstances in which the govern-
ment involuntarily acquires title by virtue of its function as
sovereign. The exclusion provided under this paragraph
shall not apply to any State or local government which has
caused or contributed to the release or threatened release of
a hazardous substance from the facility, and such a State
or local government shall be subject to the provisions of
this Act in the same manner and to the same extent, both
procedurally and substantively, as any nongovernmental
entity, including liability under section 107.”.

(2) Amend clause (iii) of subparagraph (A) to read as follows:
“Gii) in the case of any facility, title or control of which was
conveyed due to bankruptcy, foreclosure, tax delinquency, aban-
donment, or similar means to a unit of State or .local govern-
ment, any person who owned, operated, or otherwise controlled
activities at such facility immediately beforehand.”
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(3) Capitalize the first word of subparagraphs (B) and (1 C) and
substitute a period for the semicolon at the end of subpara-
graphs (A), (B), and (C). ..

(c) RELEASE.—Paragraph (22) of section 101 of CERCLA (defining
“release”) is amended by inserting after “environment” the follow-
ing: “(including the abandonment or discarding of barrels, contain-
ers, and other closed receptacles containing any hazardous sub-
stance or pollutant or contaminant)”.

(d) REMEDIAL AcTION.—Paragraph (24) of section 101 of CERCLA
(defining “remedy” and ‘“remedial action’) ts amended as follows:

(1) Strike “welfare. The term does not include offsite trans-
port” and all that follows down through the semicolon at the
end of such paragraph and insert “welfare; the term includes
offsite transport and offsite storage, treatment, destruction, or
secure disposition of hazardous substances and associated con-
taminated materials.”.

(2) Strike ‘“or” before ‘contaminated materials” and
insert“and associated”.

(¢) RESPONSE.—Section 101(25) of CERCLA (defining ‘“respond”
and “response”) is amended by inserting at the end thereof the fol-
lowing: % all such terms (including the terms ‘removal’ and ‘reme-
dial action’) include enforcement activities related thereto.”’

() AppitioNar DEFINITIONS.—Section 101 of CERCLA is amend-
ed by striking out “; and” at the end of paragraph (31) and substi-
tuting a period, by changing the semicolons at the end o para-
graphs (1) through (29) to periods, by inserting “The term” at the
beginning of paragraphs (1) through (22) and paragraphs (28) and
(31), by inserting “The terms” at the beginning of paragraphs (23)
through (27) and paragraphs (29),(30), and (32) by striking out * the
term” in the material preceding paragraph (1), and by adding the
followz{r{zg new paragraphs at the end thereof:

te%?) The term “pollutant or contaminant’ shall include, but

,tlli)re € l’lm(lit,ed to, any elem_ent, substance,‘ compound, or mix-

the :emc_ uding disease-causing agents, which after release into
assim?;)ci’t.glnmfgf and upon exposure, ingt_astion, inhalation, or
ronment or in di:e C“lt’lly bOrganlsm, either directly from the envi-
Y 9y ingestion through food chains, will or

may reasonably be anticipated ¢ seas .
. . O 3
al abnormalltles, cancerl,D geneticcause weath, dlse' G o

functions (includ; tic mutation, physiological mal-
deformations, 1 aip Cfunctions in reproduction) or physical

thetic gas of pipelin ;
such syntheticpgﬁs), ¢ quality (or

_“(34) The ter .
imited 10, drinking e ve u hor supplies’ includes, byt is not

d water supplies.

. tract ; <y
of section 104 o) includ‘z‘s:, ual relationship’ for the Dburpose

tracts, deeds or other instrumléut ¥ not limited to, land con-

Son, unless the req] property on which the
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located was acquired by the defendant after the disposal or
placement of the hazardous substance on, in, or at the facility,
and one or more of the circumstances described in clause (i), (it),
or (iit) is also established by the defendant by a preponderance
of the evidence:

“(t) At the time the defendant acquired the facility the
defendant did not know and had no reason to know that
any hazardous substance which is the subject of the release
or threatened release was disposed of on, in, or at the facili-
ty.

“@ti) The defendant is a government entity which ac-
quired the facility by escheat, or through any other invol-
untary transfer or acquisition, or through the exercise of
eminent domain authority by purchase or condemnation.

“Gi1i) The defendant acquired the facility by inheritance
or bequest.

In addition to establishing the foregoing, the defendant must
establish that he has satisfied the requirements of section
107(b)3) (a) and (b).

“(B) To establish that the defendant had no reason to know,
as provided in clause (i) of subparagraph (A) of this paragraph,
the defendant must have undertaken, at the time of acquisition,
all appropriate inquiry into the previous ownership and uses of
the property consistent with good commercial or customary
practice in an effort to minimize liability. For purposes of the
preceding sentence the court shall take into account any special-
1zed knowledge or experience on the part of the defendant, the
relationship of the purchase price to the value of the property if
uncontaminated, commonly known or reasonably ascertainable
information about the property, the obviousness of the presence
or likely presence of contamination at the property, and the
ability to detect such contamination by appropriate inspection.

“C) Nothing in this paragraph or in section 107(b)3) shall
diminish the liability of any previous owner or operator of such
facility who would otherwise be liable under this Act. Notwith-
standing this paragraph, if the defendant obtained actual
knowledge of the release or threatened release of a hazardous
substance at such facility when the defendant owned the real
property and then subsequently transferred ownership of the
property to another person without disclosing such knowledge,
such defendant shall be treated as liable under section 107(a)1)
and no defense under section 107(b)(3) shall be available to such
defendant.

“CD) Nothing in this paragraph shall affect the liability
under this Act of a defendant who, by any act or omission,
caused or contributed to the release or threatened release of a
hazardous substance which is the subject of the action relating
to the facility.

“(36) The term ‘Indian tribe’ means any Indian tribe, band,
nation, or other organized group or community, including any
Alaska Native village but not including any Alaska Native re-
gional or village corporation, which is recognized as eligible for
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the special programs and services provided by the United States
to Indians because of their status as Indians.”.

SEC. 102. REPORTABLE QUANTITIES.

Section 10%(a) of CERCLA is amended by adding at the end there-
of the following new sentences: “For all hazardous substances for
which proposed regulations establishing reportable quantities were
published in the Federal Register under this subsection on or before
March 1, 1986, the Administrator shall promulgate under this sub-
section final regulations establishing reportable quantities not later
than December 31, 1986. For all hazardous substances for which
proposed regulations establishing reportable quantities were not
published in the Federal Register under this subsection on or before
March 1, 1986, the Administrator shall publish under this subsec-
tion proposed regulations establishing reportable quantities not later
than December 31, 1986, and promulgate final regulations under
this subsection establishing reportable quantities not later than
April 30, 1988.”.

SEC. 103. NOTICES; PENALTIES.

Section 103(b) of CERCLA is amended by striking out ‘para-
graph” in the last sentence and inserting in lieu thereof “subsec-
tion” and by adjusting the left hand margin of the text of such sub-
section following “federally permitted release,” the third place it ap-
pears so that there is no indentation of such text.

SEC. 104. RESPONSE AUTHORITIES.

(a) RESPONSE BY POTENTIALLY RESPONSIBLE ParTIES; PUBLIC
HEearth Z‘HREATS.—Section 104(a)1) of CERCLA is amended by
striking “ unle‘ss the President determines’” and all that foll>vs
down through “party.” and inserting a period and the following:

V}’hen the _Pres1dent determines that such action will be done prop-
er yband promptly by the owner or operator of the facility or vessel
or 5y any other responsible party, the President may allow such

erson t ; ey ot
Igonductot}cz(;”y out the action, conduct the remedial tnvestigation, or

feasibility study in accordance with section 129. N
. . . - . X . O re-
Z:cecill;;l olrrlwcfsctilgatwn or feasibility study (RI/FS) shall be authorized

et > . - . .
Frod to conducte;}ﬁuflglt/t%g by the President that the party is quali-

/5S and only if the President contracts with
(l?rrlga;r;:zézlg;zi i};%izgq;t}?elzgecfi Dberson to assist the President in oversee-
ety el reimburs':a uct of such RI/FS and if the responsible

potentially responsible

a pot y party be sub-
or l};l any other way whg];hlelg %fi?c?t rgfe%vgpreferzntial tr{zatment,
such arrangements o .OF" nairect, benefit

hired or retgain s as a response acti fit from any

ed by such a r on contractor, or as a person

t St d response acti gy

0 the release or facility lUZQuestion. ThgnPcrzgiZgrcziog’hwlllth aniecy

, se re : nt shall give pri-

present a public health threaeta;g’eS which the President deeg;zs £ay
Removar Acrion. ‘

to (r;;)dﬁs follows: —Section 104(a)2) of CERCLA is amended
) {LEMOVAL ACTION.—A .
President under thi. Subsecti(;lrg/(gingyozal action undertaken by the

ny other person referred to in
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section 122) should, to the extent the President deems practicable,
contribute to the efficient performance of any long term remedia’
action with respect to the release or threatened release concerned."”

(¢) LIMITATIONS ON RESPONSE.—Section 104(a) of CERCLA is fur-
ther }clzsmended by adding after paragraph (2) the following new para-
graphs:

“(3) LIMITATIONS ON RESPONSE.—The President shall not provide
for a removal or remedial action under this section in response to a
release or threat of release—

“(A) of a naturally occurring substance in its unaltered form
or altered solely through naturally occurring processes or phe-
nomena, from a location where it is naturally found;

“(B) from products which are part of the structure of, and
result in exposure within, residential buildings or business o
community structures; or

“(C) into public or private drinking water supplies due to de-
terioration of the system through ordinary use.

“4) ExcEPTION TO LIMITATIONS.—Notwithstanding paragraph (5’
of this subsection, to the extent authorized by this section, the Pres:-
dent may respond to any release or threat of release if in the Presi-
dent’s discretion, it constitutes a public health or environmental
emergency and no other person with the authority and capability tu
respond to the emergency will do so in a timely manner.”’

(d}) COORDINATION OF INVESTIGATIONS.—Section 104(b) of
CERCLA is amended by inserting ‘(1) INFORMATION; STUDIES ANL
INVESTIGATIONS.— after “(b)” and by adding at the end thereof the
following new paragraph.:

“2) CoorpinaTtion ofF INVESTIGATIONS.—The President shai’
promptly notify the appropriate Federal and State natural resource
trustees of potential damages to natural resources resulting from re-
leases under investigation pursuant to this section and shall seek i
coordinate the assessments, investigations, and planning under this
section with such Federal and State trustees.”.

(e) INITIAL OBLIGATION OF FUND.—

(1) Livrration.—Section 104(cXD of CERCLA is amended by
striking out “$1,000,000” and ‘six months” and inserting ir
lieu thereof “$2,000,000” and “12 months”, respectively.

(2) CoNTINUED RESPONSE.—Section 104(cX1) of CERCLA i«
amended by inserting before “obligations” the following: “or (C}
continued response action is otherwise appropriate and consis+
ent with the remedial action to be taken’.

(f) FaciLities OwNED AND OPERATED BY STATES.—Paragraph (5’
of section 104(c) of CERCLA is amended by striking out ‘(ii) a:
least” and all that follows through the period at the end thereo?
and inserting ‘(ii) 50 percent (or such greater amount as the Presi
dent may determine appropriate, taking into account the degree oi
responsibility of the State or political subdivision for the release) of
any sums expended in response to a release at a facility, that was
operated by the State or a political subdivision thereof, either qlirect—
ly or through a contractual relationship or otherwise, at the time 0[
any disposal of hazardous substances therein. For the purpese c;
clause (ii) of this subparagraph, the term ‘facility’ does not include
navigable waters or the beds underlying those waters.”.



8

(g) Cross REFERENCE To CLEANUP STANDARDS.—Section 1 04(c))
of CERCLA is amended to read as follows: )

“4) SELECTION OF REMEDIAL AcTioN.—The President shall select
remedial actions to carry out this section in accordance with section
121 of this Act (relating to cleanup standards).”” .

(h) StateE CrREDITS.—Section 104(c) of CERCLA is amended by
adding the following new paragraph after paragraph (4):

“(5) StaATE CREDITS.—

“A) GranTIVG OF CREDIT.—The President shall grant a State
o credit against the share of the costs, for which it is responsi-
ble under paragraph (3) with respect to a facility listed on the
National Priorities List under the National Contingency Plan,
for amounts expended by a State for remedial action at such fa-
ctlity pursuant to a contract or cooperative agreement with the
President. The credit under this paragraph shall be limited to
those State expenses which the President determines to be rea-
sonable, documented, direct out-of-pocket expenditures of non-
Federal funds.

“(B) ExPENSES BEFORE LISTING OR AGREEMENT.—The credit
under this paragraph shall include expenses for remedial action
at a facility incurred before the listing of the facility on the Na-
tional Priorities List or before a contract or cooperative agree-
ment is entered into under subsection (d) for the facility if—

“G) after such expenses are incurred the facility is listed
on such list and a contract or cooperative agreement is en-
tered into for the facility, and

“Gii) the President determines that such expenses would
have been credited to the State under subparagraph (A)
had the expenditures been made after listing of the facility
on such list and after the date on which such contract or

, cooperative agreement is entered into.

(C) RESPONSE ACTIONS BETWEEN 1978 AND 1980.—The credit
under this paragraph shall include funds expended or obligated
IJJy the State or a political subdivision thereof after January 1,

978, and before December 11, 1980, for cost-eligible response ac-
tlo“n(sDand claims for damages compensable under section 111.
) STATE EXPENSES AFTER DECEMBER 11, 1980, IN EXCESS OF

10 PERCENT OF coSTS.—The credit under this

. paragraph shall

ZngrlLLégebQ? petrcent of State expenses incurred at apfacility

own tiLeru fnc?g operated, by such State or by a political subdivi-
eof. Such credit applies only to expenses incurred pur-



9

such share of costs for such facility, the State may use the
amount of such excess to reduce all or part of the share of such
costs at other facilities in that State. A credit shall not entitle
the State to any direct payment.”.

(i) TREATMENT OF CERTAIN ACTIVITIES AS MAINTENANCE OR RE-
MEDIAL AcTron.—Section 104(c) of CERCLA is amended by adding
the following new paragraphs after paragraph (5):

“(6) OPERATION AND MAINTENANCE.—For the purposes of para-
graph (3) of this subsection, in the case of ground or surface water
contamination, completed remedial action includes the completion
of treatment or other measures, whether taken onsite or offsite, nec-
essary to restore ground and surface water quality to a level that
assures protection of human health and the environment. With re-
spect to such measures, the operation of such measures for a period
of up to 10 years after the construction or installation and com-
mencement of operation shall be considered remedial action. Activi-
ties required to maintain the effectiveness of such measures follow-
ing such period or the completion of remedial action, whichever is
earlier, shall be considered operation or maintenance.

“(7) LimitaTioN oN Source Or Funps For OsM.—During any
period after the availability of funds received by the Hazardous
Substance Superfund established under subchapter A of chapter 98
of the Internal Revenue Code of 195} from tax revenues or appro-
priations from general revenues, the Federal share of the payment of
the cost of operation or maintenance pursuant to paragraph (3(CX1)
or paragraph (6) of this subsection (relating to operation and main-
tenance) shall be from funds received by the Hazardous Substance
Superfund from amounts recovered on behalf of such fund under
this Act.”.

(j) RECONTRACTING.—Section 104(c) of CERCLA is amended by
adding the following new paragraph after paragraph (7):

“(8) RECONTRACTING.—The President is authorized to undertake
or continue whatever interim remedial actions the President deter-
mines to be appropriate to reduce risks to public health or the envi-
ronment where the performance of a complete remedial action re-
quires recontracting because of the discovery of sources, types, or
quantities of hazardous substances not known at the time of entry
into the original contract. The total cost of interim actions under-
taken at a facility pursuant to this paragraph shall not exceed
$2,000,000.”.

(k) SrrinG.—Section 104(c) of CERCLA is amended by adding the
following new paragraph after paragraph (8):

“9) Srrinc.—Effective 3 years after the enactment of the Super-
fund Amendments and Reauthorization Act of 1986, the President
shall not provide any remedial actions pursuant to this section
unless the State in which the release occurs first enters into a con-
tract or cooperative agreement with the President providing assur-
ances deemed adequate by the President that the State will assure
the availability of hazardous waste treatment or disposal facilities
which—

“(A) have adequate capacity for the destruction, treatment, or
secure disposition of all hazardous wastes that are reasonably
expected to be generated within the State during the 20-year
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period following the date of such contract or cooperative agree-
ment and to be disposed of, treated, or destroyed,

“B) are within the State or outside the State in accordance
with an interstate agreement or regional agreement or author-
iy,

y“(C) are acceptable to the President, and

“CD) are in compliance with the requirements of subtitle C of
the Solid Waste Disposal Act.”.

(1) CooPERATIVE AGREEMENTS WITH STATES.—Section 104(d)(1) of
CERCLA is amended to read as follows:
“(1) COOPERATIVE AGREEMENTS.—

“(A) STATE APPLICATIONS.—A State or political subdivision
thereof or Indian tribe may apply to the President to carry out
actions authorized in this section. If the President determines
that the State or political subdivision or Indian tribe has the
capability to carry out any or all of such actions in accordance
with the criteria and priorities established pursuant to section
105(a)8) and to carry out related enforcement actions, the Presi-
dent may enter into a contract or cooperative agreement with
the State or political subdivision or Indian tribe to carry out
such actions. The President shall make a determination regard-
ing such an application within 90 days after the President re-
ceives the application.

(B) TERMS AND CONDITIONS.—A contract or cooperative
agreement under this paragraph shall be subject to such terms
and conditions as the President may prescribe. The contract or
lcfgtcjg)lei;getsz.ve agreement may cover a specific facility or specific
p © IELEIMBL‘TRSEMEJ.\TTS..—Any State which expended funds
t}LlLer Lcrilgtt e Pzrlod beginning September 30, 1985, and ending on
tions aaf Z/r; ; sei tin?rftgngnii of this subparagraph for response ac-
subject to o COOperal?izjt ed on the National Priorities List and

herat o? (czgreement under this Act shall be reim-
: 0sts of such actions for which the Fed-
e under this Act.”.

margin of such 3
g%’l‘\glﬁlrg;;zi g]li through (6) of SL’L’C]’L subsectitl;n, by i&iﬁﬂgpf%ouﬁﬁ
ing out paragrag\i’lF%Ij]@rZOg —t -]f?f ore “(A) Any recor. ds’, by strik-
th%?e;) /; the following, Y Striking out “(e)” and inserting in lieu

€/ INFORMATION GATHERING
(1) ActioN auTHORIZED, A Acepss. —

which is adjacent to the vesselnt’ Place, property, or location
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such action. The authority of paragraphs (3) and (4) may be ex-
ercised only if there is a reasonable basis to believe there may be
a release or threat of release of a hazardous substance or pollut-
ant or contaminant. The authority of this subsection may be ex-
ercised only for the purposes of determining the need for re-
sponse, or choosing or taking any response action under this
title, or otherwise enforcing the provisions of this title.

“(2) ACCESS TO INFORMATION.—Any officer, employee, or repre-
sentative described in paragraph (I) may require any person
who has or may have information relevant to any of the follow-
ing to furnish, upon reasonable notice, information or docu-
ments relating to such matter:

“(A) The identification, nature, and quantity of materials
which have been or are generated, treated, stored, or dis-
posed of at a vessel or facility or transported to a vessel or
facility.

““B) The nature or extent of a release or threatened re-
lease of a hazardous substance or pollutant or contaminant
at or from a vessel or facility.

“C) Information relating to the ability of a person to pay
for or to perform a cleanup.

In addition, upon reasonable notice, such person either (i) shall
grant any such officer, employee, or representative access at all
reasonable times to any vessel, facility, establishment, place,
property, or location to inspect and copy all documents or
records relating to such matters or (ii) shall copy and furnish to
the officer, employee, or representative all such documents or
records, at the option and expense of such person.

“3) ENTRY.—Any officer, employee, or representative de-
scribed in paragraph (1) is authorized to enter at reasonable
times any of the following:

“CA) Any vessel, facility, establishment, or other place or
property where any hazardous substance or pollutant or
contaminant may be or has been generated, stored, treated,
disposed of, or transported from.

“(B) Any vessel, facility, establishment, or other place or
property from which or to which a hazardous substance or
pollutant or contaminant has been or may have been re-
leased.

“C) Any vessel, facility, establishment, or other place or
property where such release is or may be threatened.

“(D) Any vessel, facility, establishment, or other place or
property where entry is needed to determine the need for re-
sponse or the appropriate response or to effectuate a re-
sponse action under this title.

“C4) INSPECTION AND SAMPLES.— _

“(A) AutHORITY.—Any officer, employee or representative
described in paragraph (1) is authorized to inspect and
obtain samples from any vessel, facility, establishment, or
other place or property referred to in paragraph (3) or from
any location of any suspected hazardous substance or pol-
lutant or contaminant. Any such officer, employee, or repre-
sentative is authorized to inspect and obtain samples of any
containers or labeling for suspected hazardous substances
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or pollutants or contaminants. Each such inspection shall
be completed with reasonable promptness. .

“CB) SampLES.—If the officer, employee, or representative
obtains any samples, before leaving the premises he sha'll
give to the owner, operator, tenant, or other person in
charge of the place from which the samples were obtained a
receipt describing the sample obtained and, if requested, a
portion of each such sample. A copy of the results of any
analysis made of such samples shall be furnished promptly
to the owner, operator, tenant, or other person in charge, if
such person can be located.

“(5) COMPLIANCE ORDERS.—

“CA) IssUANCE.—If consent is not granted regarding any
request made by an officer, employee, or representative
under paragraph (2), (3), or (4), the President may issue an
order directing compliance with the request. The order may
be issued after such notice and opportunity for consultation
as is reasonably appropriate under the circumstances.

“(B) ComPLIANCE.—The President may ask the Attorney
General to commence a civil action to compel compliance
with a request or order referred to in subparagraph (A).
Where there is a reasonable basis to believe there may be a
release or threat of a release of a hazardous substance or
pollutant or contaminant, the court shall take the follow-
ing actions:

() In the case of interference with entry or inspec-
tion, the court shall enjoin such interference or direct
compliance with orders to prohibit interference with
entry or inspection unless under the circumstances of
the case the demand for entry or inspection is arbitrary
and capricious, an abuse of discretion, or otherwise not
in accordance with law.

“Gi) In the case of information or document requests
or orders, the court shall enjoin interference with such
information or document requests or orders or direct
compliance with the requests or orders to provide such
information or documents unless under the circum-
stances of the case the demand for information or doc-
uments is arbitrary and capricious, an abuse of discre-

T tion, or otherwise not in accordance with law.
€ court may assess a civil penalty not to exceed $25,000

for each day of noncompliance against any person who un-
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Etnd_er this paragraph unless such person shows each of the fol-
owing:

“(i) Such person has not disclosed the information to any
other person, other than a member of a local emergency
planning committee established under title III of the
Amendments and Reauthorization Act of 1986, an officer
or employee of the United States or a State or local govern-
ment, an employee of such person, or a person who is bound
by a confidentiality agreement, and such person has taken
reasonable measures to protect the confidentiality of such
information and intends to continue to take such measures.

“(ii) The information is not required to be disclosed, or
otherwise made available, to the public under any other
Federal or State law.

“iiv) Disclosure of the information is likely to cause sub-
stantial harm to the competitive position of such person.

“(iv) The specific chemical identity, if sought to be pro-
tected, is not readily discoverable through reverse engineer-
ing.

“(F) The following information with respect to any hazardous
substance at the facility or vessel shall not be entitled to protec-
tion under this paragraph:

“@t) The trade name, common name, or generic class or
category of the hazardous substance.

“Gii) The physical properties of the substance, including
its boiling point, melting point, flash point, specific gravity,
vapor density, solubility in water, and vapor pressure at 20
degrees celsius.

“(iit) The hazards to health and the environment posed
by the substance, including physical hazards (such as ex-
plosion) and potential acute and chronic health hazards.

“tiv) The potential routes of human exposure to the sub-
stance at the facility, establishment, place, or property
being investigated, entered, or inspected under this subsec-
tion.

“tv) The location of disposal of any waste stream.

“vi) Any monitoring data or analysis of monitoring data
pertaining to disposal activities.

“(vii) Any hydrogeologic or geologic data.

“(viii) Any groundwater monitoring data.”.

(0) AcQuisSITiIoN OF PROPERTY.—

(1) INn ¢eNEraL.—Section 104 of CERCLA is amended by

adding the following new subsection at the end thereof:
“U) AcQuisITioN OF PROPERTY.— )

“(1) AutrHorrty.—The President is authorized to acquire, by
purchase, lease, condemnation, donation, or otherwise, any reql
property or any interest in real property that the President in
his discretion determines is needed to conduct a remedial action
under this Act. There shall be no cause of action to compel the
President to acquire any interest in real property under this A_ct.

“(2) STATE ASsURANCE.—The President may use the authority
of paragraph (1) for a remedial action only if, before an interest
in_real estate is acquired under this subsection, the State in
which the interest to be acquired is located assures the Prest-
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dent, through a contract or cooperative agreement or otherwise,
that the State will accept transfer of the interest following com-
Dletion of the remedial action.

“8) ExemprioNn.—No Federal, State, or local government
agency shall be liable under this Act solely as a result of ac-
quiring an interest in real estate under this subsection.”.

SEC. 105. NATIONAL CONTINGENCY PLAN.
(a) SUBSECTION (a) OF SEcTION 105.—Section 105 of CERCLA is
amended as follows:

(1) HEADING.—Insert ‘“(a) REVISION AND REPUBLICATION.—’
after “105.”.

(2) HAZARD RANKING SYSTEM.—In paragraph (8X(A) insert the
following after “ecosystems,”: “the damage to natural resources
which may affect the human food chain and which is associat-
ed with any release or threatened release, the contamination or
potential contamination of the ambient air which is associated
with the release or threatened release,”.

(3) NATIONAL PRIORITY LIST.—In paragraph (8)(B):

(A) Strike out “at least four hundred of”’.

(B) Strike out ‘“facilities at least” and insert in lieu
thereof “facilities”.

(C) Insert after “in such State.” the following: “A State
shall be allowed to designate its highest priority facility
only once.”.

&) ConrormING AMENDMENT.—In paragraph (9) insert after

therefor” the following: “and including consideration of mi-
nority firms in accordance with subsection (f)”

(5) STANDARDS AND PROCEDURES FOR INNOVATIVE TREATMENT

TEQHNOLOGIES.—Strike out “and” at the end of paragraph (8),
strike out the period at the end of paragraph (9) and insert in

lieu thereof * and” : g
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ments to the hazard ranking system in effect on September 1,
1984. Such amendments shall assure, to the maximum extent
feasible, that the hazard ranking system accurately assesses the
relative degree of risk to human health and the environment
posed by sites and facilities subject to review. The President
shall establish an effective date for the amended hazard rank-
ing system which is not later than 24 months after enactment
of the Superfund Amendments and Reauthorization Act of
1986. Such amended hazard ranking system shall be applied to
any site or facility to be newly listed on the National Priorities
List after the effective date established by the President. Until
such effective date of the regulations, the hazard ranking
system in effect on September 1, 1984, shall continue in full
force and effect.

“(2) HEALTH ASSESSMENT OF WATER CONTAMINATION RISKS.—
In carrying out this subsection, the President shall ensure that
the human health risks associated with the contamination or
potential contamination (either directly or as a result of the
runoff of any hazardous substance or pollutant or contaminant
from sites or facilities) of surface water are appropriately as-
sessed where such surface water is, or can be, used for recrea-
tion or potable water consumption. In making the assessment
required pursuant to the preceding sentence, the President shall
take into account the potential migration of any hazardous sub-
stance or pollutant or contaminant through such surface water
to downstream sources of drinking water.

“(3) REEVALUATION NOT REQUIRED.—The President shall not
be required to reevaluate, after the date of the enactment of the
Superfund Amendments and Reauthorization Act of 1986, the
hazard ranking of any facility which was evaluated in accord-
ance with the criteria under this section before the effective
date of the amendments to the hazard ranking system under
this subsection and which was assigned a national priority
under the National Contingency Plan.

“t4) NEw INFORMATION.—Nothing in paragraph (3) shall pre-
clude the President from taking new information into account
in undertaking response actions under this Act.

“ld) PETITION FOR ASSESSMENT OF RELEASE.—Any person who is,
or may be, affected by a release or threatened release of a hazardous
substance or pollutant or contaminant, may petition the President
to conduct a preliminary assessment of the hazards to public health
and the environment which are associated with such release or
threatened release. If the President has not previously conducted a
preliminary assessment of such release, the President shall, within
12 months after the receipt of any such petition, complete such as-
sessment or provide an explanation of why the assessment is not ap-
propriate. If the preliminary assessment indicates that the release or
threatened release concerned may pose a threat to human heelth or
the environment, the President shall promptly evaluate such release
or threatened release in accordance with the hazard ranking system
referred to in paragraph (8)(A) of subsection (a) to determine the na-
tional priority of such release or threatened release.

‘“e) RELEASES FrROM EARLIER SITES.—Whenever there has been,
after January 1, 1985, a significant release of hazardous substances
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or pollutants or contaminants from a site which is listed by the
President as a ‘Site Cleaned Up To Date’ on the National Priorities
List (revised edition, December 1984) the site shall be restored to i;he
National Priorities List, without application of the hazard ranking
system. . .

“) MinoriTy CONTRACTORS.—In awarding contracts under this
Act, the President shall consider the availability of qualified minor-
ity firms. The President shall describe, as part of any annual report
submitted to the Congress under this Act, the participation of mi-
nority firms in contracts carried out under this Act. Such report
shall contain a brief description of the contracts which have been
awarded to minority firms under this Act and of the efforts made
by the President to encourage the participation of such firms in pro-
grams carried out under this Act.

“lg) SpeEciAL STUDY WASTES.—

“(1) AppLicaTiION—This subsection applies to facilities—

“(A) which as of the date of enactment of the Superfund
Amendments and Reauthorization Act of 1986 were not in-
cluded on, or proposed for inclusion on, the National Prior-
ities List; and

“B) at which special study wastes described in para-
graph (2), (3(A)ii) or (SXAXiii) of section 3001(b) of the
Solid Waste Disposal Act are present in significant quanti-
ties, including any such facility from which there has been
a release of a special study waste.

(2) CONSIDERATIONS IN ADDING FACILITIES TO NPL.—Pending
revision of the haza(‘d ranking system under subsection (c), the
Pre.:stdgnt shall conSLder each. of the following factors in adding
faczlztzss covered by this section to the National Priorities List:
the(?c't)cg;?ti/ eia‘cstzr};eg z:i)hblch hazard ranking system score for
ed by the presence of any special study

waste at, or any release from, such facility.
(B) Available information as to the quantity, toxicity,
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tion which will enable the President to consider the specific fac-
tors required by paragraph (2).”.
SEC. 166. REIMBURSEMENT.
Section 106(b) of CERCLA is amended as follows:

(1) Insert “(1)” after “(b)”.

(2) Strike out “who willfully” and insert “who, without suffi-
cient cause, willfully”.

(3) Add at the end thereof the following new paragraph:

“(2XA) Any person who receives and complies with the terms
of any order issued under subsection (a) may, within 60 days
after completion of the required action, petition the President
for reimbursement from the Fund for the reasonable costs of
such action, plus interest. Any interest payable under this para-
graph shall accrue on the amounts expended from the date of
expenditure at the same rate as specified for interest on invest-
ments of the Hazardous Substance Superfund established under
3§2zhapter A of chapter 98 of the Internal Revenue Code of

“(B) If the President refuses to grant all or part of a petition
made under this paragraph, the petitioner may within 30 days
of receipt of such refusal file an action against the President in
the appropriate United States district court sczking reimburse-
ment from the Fund.

“C) Except as provided in subparagraph (D), to obtain reim-
bursement, the petitioner shall establish by a preponderance of
the evidence that it is not liable for response costs under section
107(a) and that costs for which it seeks reimbursement are rea-
sonable in light of the action required by the relevant order.

“(D) A petitioner who is liable for response costs under section
107(a) may also recover its reasonable costs of response to the
extent that it can demonstrate, on the administrative record,
that the President’s decision in selecting the response action or-
dered was arbitrary and capricious or was otherwise not in ac-
cordance with law. Reimbursement awarded under this sub-
paragraph shall include all reasonable response costs incurred
by the petitioner pursuant to the portions of the order found to
be arbitrary and capricious or otherwise not in accordance with
law.

“CE) Reimbursement awarded by a court under subparagraph
(C) or (D) may include appropriate costs, fees, and o_ther ex-
penses in accordance with subsections (a) and (d) of section 2412
of title 28 of the United States Code.”.

SEC. 107. LIABILITY. )

(a) Foreren VEsseLs.—Section 107(a)1) of CERCLA is amended
by striking out “‘(otherwise subject to the jurisdiction of the United
States)”.

(b) RECOVERABLE CosTS AND Damacges.—Section 107(a) of
CERCLA is amended by striking out “and” at the end of subpara-
graph (B), striking out the period at the end of subparagraph (C)
and inserting * and” and inserting at the end thereof the follow-
e “D) the costs of any health assessment or health effects
study carried out under section 104(i).
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The amounts recoverable in an action under this section shall Z}L‘
clude interest on the amounts recoverable under subparagraphsd( y,
through (D). Such tnterest shall accrue from the later of () the a}fe
payment of a specified amount is demanded in writing, or (i) the
date of the expenditure concerned. The rate of interest on the out-
standing unpaid balance of the amounts recoverable under this sec-
tion shall be the same rate as is specified for interest on investments
of the Hazardous Substance Superfund established under subchap-
ter A of chapter 98 of the Internal Revenue Code of 1954. For pur-
poses of applying such amenqunt§ to interest under this subsec-
tion, the term ‘comparable maturity’ shall be determined with refer-
ence to the date on which interest accruing under this subsection

b

commences. "
(c) RENDERING CARE OR ADVICE; EMERGENCY RESPONSE Ac-

r1oNS.—Section 107(d) of CERCLA is amended to read as follows:
“(d) RENDERING CARE OR ADVICE.— )

“1) In GENERAL.—Except as provided in paragraph (2), no
person shalil be liable under this title for costs or damages as a
result of actions taken or omitted in the course of rendering
care, assistance, or advice in accordance with the National Con-
tingency Plan (‘NCP’) or at the direction of an onscene coordi-
nator appointed under such plan, with respect to an incident
creating a danger to public health or welfare or the environ-
ment as a result of any releases of a hazardous substance or the
threat thereof. This paragraph shall not preclude liability for
costs or damages as the result of negligence on the part of such
person.

“(2) STATE AND LOCAL GOVERNMENTS.—No State or local gov-
ernment shall be liable under this title for costs or damages as
a result of actions taken in response to an emergency created by
the release or threatened release of a hazardous substance gen-
erated by or from a facility owned by another person. This para-
graph shall not preclude liability for costs or damages as a
result of gross negligence or intentional misconduct by the State
or local government. For the purpose of the preceding sentence,
recklpss, willful, or wanton misconduct shall constitute gross
ne‘%l}gence.

b O et sl et e
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and such section 311 for those resources under their trustee-
ship and may, upon request of and reimbursement from a
State and at the Federal officials’ discretion, assess dam-
aft_es for those natural resources under the State’s trustee-
ship.

““B) StaATE.—The Governor of each State shall designate
State officials who may act on behalf of the public as trust-
ees for natural resources under this Act and section 311 of
the Federal Water Pollution Control Act and shall notify
the President of such designations. Such State officials
shall assess damages to natural resources for the purposes
of this Act and such section 311 for those natural resources
under their trusteeship.

“C) REBUTTABLE PRESUMPTION.—Any determination or
assessment of damages to natural resources for the purposes
of this Act and section 311 of the Federal Water Pollution
Control Act made by a Federal or State trustee in accord-
ance with the regulations promulgated under section 301(c)
of this Act shall have the force and effect of a rebuttable
presumption on behalf of the trustee in any administrative
or judicial proceeding under this Act or section 311 of the
Federal Water Pollution Control Act.”.

(2) USE oF RECOVERED FUNDS.—Section 107(f(1) of CERCLA
(as designated by paragraph (1) of this subsection) 1s amended
by striking out the third sentence and inserting in lieu thereof
the following: “Sums recovered by the United States Govern-
ment as trustee under this subsection shall be retained by the
trustee, without further appropriation, for use only to restore,
replace, or acquire the equivalent of such natural resources.
Sums recovered by a State as trustee under this subsection shall
be available for use only to restore, replace, or acquire the equiv-
alent of such natural resources by the State. The measure of
damages in any action under subparagraph (C) of subsection (a)
shall not be limited by the sums which can be used to restore or
replace such resources. There shall be no double recovery under
this Act for natural resource damages, including the costs of
damage assessment or restoration, rehabilitation, or acquisition
for the same release and natural resource’.

(3) DEADLINE FOR SECTION 301 REGULATIONS.—Section
301(c)X1) of CERCLA is amended by adding the following at the
end thereof: “Notwithstanding the failure of the President to
promulgate the regulations required under this subsection on
the required date, the President shall promulgate such regula-
tions not later than 6 months after the enactment of the Super-
fund Amendments and Reauthorization Act of 1986.".

(e) FEDERAL AGENCIES.—Section 107(g) of CERCLA is amended to
read as follows:

“(g) FEDERAL AGENCIES.—For provisions relating to Federal agen-
cies, see section 120 of this Act.”

(f) FEDERAL LIEN.—Section 107 of CERCLA is amended by
adding at the end thereof the following new subsection:

“1) FEDERAL LIEN.—

“(1) IN GENERAL.—AI costs and damages for which a person
is liable to the United States under subsection (a) of this section
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(other than the owner or operator of a vessel under paragr atph
(1) of subsection (a) shall constitute a lien in favor of the
United States upon all real property and rights to such property
which—

“(A) belong to such person; and )

““B) are subject to or affected by a removal or remedial
action.

“9) DURATION.—The lien imposed by this subsection shall
arise at the later of the following:

““A) The time costs are first incurred by the United
States with respect to a response action under this Act.

“B) The time that the person referred to in paragraph (1)
is provided (by certified or registered mail) written notice of
potential liability.

Such lien shall continue until the liability for the costs (or a
Jjudgment against the person arising out of such liability) is sat-
isfied or becomes unenforceable through operation of the statute
of limitations provided in section 113.

“(8) Norice AND VALIDITY.—The lien imposed by this subsec-
tion shall be subject to the rights of any purchaser, holder of a
security interest, or judgment lien creditor whose interest is per-
fected under applicable State law before notice of the lien has
been filed in the appropriate office within the State (or county
or other governmental subdivision), as designated by State law,
in which the real property subject to the lien is located. Any
such purchaser, holder of a security interest, or judgment lien
creditor shall be afforded the same protections against the lien
imposed by this subsection as are afforded under State law
against a judgment lien which arises out of an unsecured obli-
gation and which arises as of the time of the filing of the notice
of the lien imposed by this subsection. If the State has not by
law designated one office for the receipt of such notices of liens,
the notice shall be filed in the office of the clerk of the United
States district court for the district in which the real property is
locat‘ed. For purposes of this subsection, the terms ‘purchaser’
and ‘security interest’ shall have the definitions provided under
section 6323(h) of the Internal Revenue Code of 195}.

“4) ActioN IN REM.—The costs constituting the lien may be
recovered in an action in rem in the United States district court
for the district in which the removal or remedial action is oc-
curring or has occurred. Nothing in this subsection shall affect
the right of the United States to bring an action against an
person to recover all costs and damages for which such ersorjz}

“(Ls)ll](‘zlble under sLubsection (@) of this section. ’ P
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SEC. 108. FINANCIAL RESPONSIBILITY.

(a) EVIDENCE OF FINANCIAL RESPONSIBILITY.—Section 108(b)(2) of
CERCLA is amended by adding the following at the end thereof:
“Financial responsibility may be established by any one, or any com-
bination, of the following: insurance, guarantee, surety bond, letter
of credit, or qualification as a self-insurer. In promulgating require-
ments under this section, the President is authorized to specify
policy or other contractual terms, conditions, or defenses which are
necessary, or which are unacceptable, in establishing such evidence
Zf financial responsibility in order to effectuate the purposes of this

ct.”.

(b) PHASE-IN PErIOD.—Section 108(b)X3) of CERCLA is amended
by striking out “over a period of not less than three and no more
than six years” and inserting in lieu thereof “as quickly as can rea-
sonably be achieved but in no event more than 4 years”.

(c) DIRECT AcCTION; LIABILITY. —Subsections (c) and (d) of section
108 of CERCLA are amended to read as follows:

“(c) DIRECT ACTION.—

“(1) RELEASES FROM VESSELS.—In the case of a release or
threatened release from a vessel, any claim authorized by sec-
tion 107 or 111 may be asserted directly against any guarantor
providing evidence of financial responsibility for such vessel
under subsection (a). In defending such a claim, the guarantor
may invoke all rights and defenses which would be available to
the owner or operator under this title. The guarantor may also
invoke the defense that the incident was caused by the willful
misconduct of the owner or operator, but the guarantor may not
tnvoke any other defense that the guarantor might have been
entitled to invoke in a proceeding brought by the owner or oper-
ator against him.

“U9) RELEASES FROM FACILITIES.—In the case of a release or
threatened release from a facility, any claim authorized by sec-
tion 107 or 111 may be asserted directly against any guarantor
providing evidence of financial responsibility for such facility
under subsection (b), if the person liable under section 107 is in
bankruptcy, reorganization, or arrangement pursuant to the
Federal Bankruptcy Code, or if, with reasonable diligence, juris-
diction in the Federal courts cannot be obtained over a person
liable under section 107 who is likely to be solvent at the time
of judgment. In the case of any action pursuant to this para-
graph, the guarantor shall be entitled to invoke all rights and
defenses which would have been available to the person liable
under section 107 if any action had been brought against such
person by the claimant and all rights and defenses which
would have been available to the guarantor if an action had
been brought against the guarantor by such person.

“(d) Limrration oF GUARANTOR LIABILITY.— )

“(1) ToraL LiaBiLiry.—The total liability of any guarantor in
a direct action suit brought under this section shall be limited
to the aggregate amount of the monetary limits of the policy of
insurance, guarantee, surety bond, letter of credit, or similar in-
strument obtained from the guarantor by the person subject to
liability under section 107 for the purpose of satisfying the re-
quirement for evidence of financial responsibility.
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SEC. 109. PENALTIES. _
s AND CRIMINAL PENALTIES. _
(@ ‘ZgL?VZITOIIgE.——Section 103() of CERCLA is amended as fol-
lows:

“2) OTHER LIA
construed to limit any oth T gua
tual, or common law liability I{guaranto

r “Enowledge of such release’’ the follow-
ing: “or who submits in such a not;’ﬁcatipn any informa-
tion which he knows to be false or misleading”.

(B) Strike out ‘“not more than, ,$]0,000 or imprisoned for
not more than one year, or both and insert in lieu thereof
“n accordance with the applicable provisions of title 18 of

the United States Code or imprisoned for not more than 3

years (or not more than 5 years in the case of a second or

subsequent conviction), or both”.

(2) DESTRUCTION OF RECORDS.—Section 103(d)2) of CERCLA
is amended by striking out “not more than $20,000, or impris-
oned for not more than one year or both. ” and inserting in lieu

thereof “in accordance with the applicable provisions of title 18
of the United States Code or imprisoned for not more than 3
years (or not more than 5 years in the case of a second or subse-
quent conviction), or both. ”

(3) Farse INFORMATION.—Section 112(b)1) of CERCLA is
amended by striking out “up to $5,000 or imprisoned for not
more than one year, or both” and inserting in lieu thereof “in
accordance with the applicable provisions of of title 18 of the
United States Code or imprisoned for not more than 3 years (or
not more than 5 years in the case of a second or subsequent con-
viction), or both”.

(b) Secrion 106 PENaLTY.—Section 106(b) of CERCLA is amended
by striking out “$5,000” and inserting in lieu thereof “$25,000”.

(¢c) CrviL PENALTIES AND AWARDS.—Section 109 of CERCLA is
amended to read as follows:

“SEC. 109. CIVIL PENALTIES AND AWARDS.
“(a) gLASS I ADMINISTRATIVE PENALTY.—

1) VioLaTions.—A civil penalty of not more than $25,000
per violation may be assessed by the President in the case of any
of the following—

“(A) A violation of the requirements of section 103(a) or

(b)‘ ‘(relatmg to notice).

(B) A violation of the requirements of section 103(dX2)

(re‘l‘atlng to destruction of records, etc.).

. “(C) A violation of the requirements of section 108 (relat-
ing to financial responsibility, etc.), the regulations issued
under section 108, or with any denial or detention order

under section 108.

(A) Insert afte
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‘ “(D) A violation of an order under section 122(d)(3) (relat-
ing to settlement agreements for action under section
104(b)).

“(E) Any failure or refusal referred to in section 122(1) (re-
lating to violations of administrative orders, consent de-
crees, or agreements under section 120).

“(2) NoTICE AND HEARINGS.—No civil penalty may be assessed
under this subsection unless the person accused of the violation
is given notice and opportunity for a hearing with respect to the
violation.

“(3) DETERMINING AMOUNT.—In determining the amount of
any penalty assessed pursuant to this subsection, the President
shall take into account the nature, circumstances, extent and
gravity of the violation or violations and, with respect to the vi-
olator, ability to pay, any prior history of such violations, the
degree of culpability, economic benefit or savings (if any) result-
ing from the violation, and such other matters as justice may
require.

“(4) REVIEW.—Any person against whom a civil penalty is as-
sessed under this subsection may obtain review thereof in the
appropriate district court of the United States by filing a notice
of appeal in such court within 30 days from the date of such
order and by simultaneously sending a copy of such notice by
certified mail to the President. The President shall promptly
file in such court a certified copy of the record upon which such
violation was found or such penalty imposed. If any person
fails to pay an assessment of a civil penalty after it has become
a final and unappealable order or after the appropriate court
has entered final judgment in favor of the United States, the
President may request the Attorney General of the United
States to institute a civil action in an appropriate district court
of the United States to collect the penalty, and such court shall
have jurisdiction to hear and decide any such action. In hear-
ing such action, the court shall have authority to review the
violation and the assessment of the civil penalty on the record.

“(5) SuBPOENAS.—The President may issue subpoenas for the
attendance and testimony of witnesses and the production of
relevant papers, books, or documents in connection with hear-
ings under this subsection. In case of contumacy or refusal to
obey a subpoena issued pursuant to this paragraph and served
upon any person, the district court of the United States for any
district in which such person is found, resides, or transacts
business, upon application by the United States and after notice
to such person, shall have jurisdiction to issue an order requir-
ing such person to appear and give testimony before the admin-
istrative law judge or to appear and produce documents before
the administrative law judge, or both, and any failure to obey
such order of the court may be punished by such court as a con-
tempt thereof.

“b) Crass II ADMINISTRATIVE PENALTY.—A civil penalty of not
more than $25,000 per day for each day during which the violation
continues may be assessed by the President in the case of any of the
following—
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“1) A violation of the notice requirements of section 103() or

(b)"‘(Z) A violation of section 103(a)(2) (relating to destruction of

etc.). ) ) , )
rec‘?(gc)lsA violation of the requirements of section 103 (relating to
financial responsibility, etc.), the regulations issued under sec-
tion 108, or with any denial or detention order under section

]0(‘9‘.(4) A violation of an order under section 122(d)(3) (relating to

settlement agreements for action under section 104(b)).

“(5) Any failure or refusal referred to in section 122(1) (relat-
ing to violations of administrative orders, consent decrees, or

agreements under section 120). . .
In the case of a second or subsequent violation the amount of such
penalty may be not more than $75,000 for each day during which
the violation continues. Any civil penalty under this subsection
shall be assessed and collected in the same manner, and subject to
the same provisions, as in the case of civil penalties assessed and
collected after notice and opportunity for hearing on the record in
accordance with section 554 of title 5 of the United States Code. In
any proceeding for the assessment of a civil penalty under this sub-
section the President may issue subpoenas for the attendance and
testimony of witnesses and the production of relevant papers, books,
and documents and may promulgate rules for discovery procedures.
Any person who requested a hearing with respect to a civil penalty
under this subsection and who is aggrieved by an order assessing
the civil penalty may file a petition for judicial review of such order
with the United States Court of Appeals for the District of Colum-
bia Circuit or for any other circuit in which such person resides or
transacts business. Such a petition may only be filed within the 30-
day period beginning on the date the order making such assessment
was 1ssued.

“(c) JupiciaL AsSESSMENT.—The President may bring an action in
the United States district court for the appropriate district to assess
and collect a penalty of not more than $25,000 per day for each day
during which the violation (or failure or refusal) continues in the
case of‘ any of the following—

(1) A violation of the notice requirements of section 103(a) or

).
“2) A violation of section 103(d)(2) (relating to destruction of
records, etc.).
“(3) A violation of the requirements of section 108 (r 3
. : of 1 elating to
financial responsibility, etc.), the regulations issued under ieC-
%)éz 108, or with any denial or detention order under section
“'(4) A violation of an order under section 122dx3) 3
relating to
setﬁlement agreements for action under section 0104(b)).( e
ing(%) f});zg/l (]l‘;ziz.}ure ;)Cr rsfu‘?al referred to in section 122(1) (relat-
ns of administrative ord
It ;lzgreemenfts under section 120). raers, consent decrees, or
1t the case of a second or subsequent violation (or failure or refus-
gé)c,hﬂzie argou(zt of such penalty may be not more than $75,000ffor
eac Fay dlttiljzr;g which the violation (or failure or refusal) contin-
- f'or adaitional provisions providing for judicial assessment of
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civil penalties for failure to comply with a request or order under
section 104(e) (relating to information gathering and access authori-
ties), see section 104(e).

“(d) AwAaRrDs.—The President may pay an award of up to $10,000
to any individual who provides information leading to the arrest
and conviction of any person for a violation subject to a criminal
penalty under this Act, including any violation of section 103 and
any other violation referred to in this section. The President shall,
by regulation, prescribe criteria for such an award and may pay any
a]wlard under this subsection from the Fund, as provided in section
111.

“le) PROCUREMENT PROCEDURES—Notwithstanding any other pro-
vision of law, any executive agency may use competitive procedures
or procedures other than competitive procedures to procure the serv-
ices of experts for use in preparing or prosecuting a civil or criminal
action under this Act, whether or not the expert is expected to testify
at trial. The executive agency need not provide any written justifica-
tion for the use of procedures other than competitive procedures
when procuring such expert services under this Act and need not
furnish for publication in the Commerce Business Daily or other-
wise any notice of solicitation or synopsis with respect to such pro-
curement.

“f) Savings CLAUSE.—Action taken by the President pursuant to
this section shall not affect or limit the President’s authority to en-
force any provisions of this Act.”.

SEC. 110. HEALTH-RELATED AUTHORITIES.

Section 104(1) of CERCLA is amended as follows:

(1) Insert “(1)” after ‘“(i)” and redesignate paragraphs (1), (2),
(3), (4), and (5) as subparagraphs (A), (B), (C), (D), and (E).

(2) In paragraph (1), strike “and’ after “Health Administra-
tion,” and insert after “Social Security Administration,”’ the
following: ‘“the Secretary of Transportation, and appropriate
State and local health officials,”’’.

(3) Insert after “chromosomal testing” in subparagraph (D)as
redesignated by paragraph (1) of this subsection) the following:
“where appropriate”.

(4) Add the following new paragraphs at the end thereof:

“CQ)A) Within 6 months after the enactment of the Superfund
Amendments and Reauthorization Act of 1986, the Administrator of
the Agency for Toxic Substances and Disease Registry (ATSDR) and
the Administrator of the Environmental Protection Agency (“EPA”)
shall prepare a list, in order of priority, of at least 100 hazardous
substances which are most commonly found at facilities on the Na-
tional Priorities List and which, in their sole discretion, they deter-
mine are posing the most significant potential threat to human
health due to their known or suspected toxicity to humans and the
potential for human exposure to such substances at facilities on the
National Priorities List or at facilities to which a response to a re-
lease or a threatened release under this section is under consider-
ation.

“B) Within 24 months after the enactment of the Superfund
Amendments and Reauthorization Act of 1986, the Administrator of
ATSDR and the Administrator of EPA shall revise the list prepared
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revision shall include, in order of
uniﬁiit Sutbli:zagcli%%}i)fn ((1)4}‘)'1 gOLL(C)}rl more such hazardous substances. In
{e)gch o;’,) the 3 consecutive 12-month periods that follow, the Admin-
istrator of ATSDR und the Administrator of EPA shall revise, in
the same manner as provided in the 2 preceding sentences, such list
to include not fewei than 25 additional hazardous substances per
revision. The Administrator of ATSDR and the Administrator of
EPA shall not less often than once every year thgreafter revise su_ch
list to include additional hazardous substances in accordance with
the criteria in subparagraph (A). . . o )
“3) Based on all available information, including information
maintained under paragraph (1)(B) and data developed and collect-
ed on the health effects of hazardous substances under this para-
graph, the Administrator of ATSDR shall prepare toxicological pro-
files of each of the substances listed pursuant to paragraph (). The
toxicological profiles shall be prepared in accordance with guide-
lines developed by the Administrator of ATSDR and the Adminis-
trator of EPA. Such profiles shall include, but not be limited to
each of the following:

“(tA) An examination, summary, and interpretation of avail-
able toxicological information and epidemiologic evaluations on
a hazardous substance in order to ascertain the levels of signifi-
cant human exposure for the substance and the associated
acule, subacute, and chronic health effects.

“(B) A determination of whether adequate information on the
health effects of each substance is available or in the process of
devglopmept to determine levels of exposure which present a sig-
Zé{zllc;zntf?sf to human health of acute, subacute, and chronic

effects.
_ (C) Where appropriate, an identification of toxicological test-
ing needed to identify the types or levels of exposure that may
present Slgnlflcani risk of qd_verse health effects in humans.

Superfund Amendments and Reauthorizat; ]

. . ation Act of 1986 A
required hon, a substance listed pursuant to subpéragraph ]Zgﬁ(i;‘
é)}(zzgaf??p T}{?) shali be completed within 3 years after addition to
thoselglibstaficger(;{iéf?e.grep%’ifdl'u?d}e;r omtharagraph shall be 5

4 : On the List of priorities und,
gfl)trirévéulcthdpmf;llgs have not previously been preZaﬁgcf alr"?'g}r”itlﬁ: I(‘f{
naer this paragraph shajl be revised and republished as

ed {parties.

upo(j)rZ’hueeidmir;listratorj of the ATSDR shaqll provide consultations
stk su%s tanc(;’sz ealt}iz issues relating to exposure to hazardous or
, on the basis of available information, to the Ad-

ministrator o EPA, ; i
tations o na{i A gtc’z;yoﬁc;%sgj i?igc(ii iocal officials. Such consul-

0greements established yunger this Act. ¥ States under cooperative
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“C6XA) For each hazardous substance listed pursuant to para-
graph (2), the Administrator of ATSDR (in consultation with the
Administrator of EPA and other agencies and programs of the
Public Health Service) shall assess whether adequate information
on the health effects of such substance is available. For any such
substance for which adequate information is not available (or under
development), the Administrator of ATSDR, in cooperation with the
Director of the National Toxicology Program, shall assure the initi-
ation of a program of research designed to determine the health ef-
fects (and techniques for development of methods to determine such
health effects) of such substance. Where feasible, such program
shall seek to develop methods to determine the health effects of such
substance in combination with other substances with which it is
commonly found. Before assuring the initiation of such program,
the Administrator of ATSDR shall consider recommendations of the
Interagency Testing Committee established under section 4(e) of the
Toxic Substances Control Act on the types of research that should be
done. Such program shall include, to the extent necessary to supple-
ment existing information, but shall not be limited to—

“G) laboratory and other studies to determine short, interme-
diate, and long-term health effects;

“tit) laboratory and other studies to determine organ-specific,
site-specific, and system-specific acute and chronic toxicity;

“titi) laboratory and other studies to determine the manner in
which such substances are metabolized or to otherwise develop
an understanding of the biokinetics of such substances; and

“iv) where there is a possibility of obtaining human data, the
collection of such information.

“(B) In assessing the need to perform laboratory and other studies,
as required by subparagraph (A), the Administrator of ATSDR
shall consider—

“i) the availability and quality of existing test data concern-
ing the substance on the suspected health effect in question;

“Gi) the extent to which testing already in progress will, in a
timely fashion, provide data that will be adequate to support
the preparation of toxicological profiles as required by para-
graph 3) and .

“Gii) such other scientific and technical factors as the Ad-
ministrator of ATSDR may determine are necessary for the ef-
fective implementation of this subsection.

“C) In the development and implementation of any research pro-
gram under this paragraph, the Administrator of ATSDR and the
Administrator of EPA shall coordinate such research program im-
plemented under this paragraph with the National Toxicology Pro-
gram and with programs of toxicological testing established under
the Toxic Substances Control Act and the Federal Inse_ctchde, Fun-
gicide and Rodenticide Act. The purpose of such coordination shall
be to avoid duplication of effort and to assure that the hazardous
substances listed pursuant to this subsection are tested thoroughly
at the earliest practicable date. Where appropriate, consistent with
such purpose, a research program under this paragraph may be car-
ried out using such programs of toxicological testing.

“D) It is the sense of the Congress that the costs of research pro-
grams under this paragraph be borne by the manufacturers and
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] tion, as required in

the hazardous substance in question, _

prgcezs:l;s o(;'ftoxicological testing under the Toxic Su}f)stftsnces Corél
o lgr Act. Within 1 year after the enactment of the Superfun

o endm ‘on Act of 1986, the Administrator of

d Reauthorization ' : '
éﬁ'ﬂﬁ% I;r(;;lnulgate regulations which provide, where appropri-

ment of such costs by manufacturers and processors
Zfze&efoghfa%oxic Suéstances Control Act, and registrants under the
Federal Insecticide, Fungicide, and Rodenticide Act, and recovery of
such costs from responsible parties under this Act.

“6XA) The Administrator of ATSDR shall perform a health as-
sessment for each facility on the National Priorities List established
under section 105. Such health assessment shall be completed not
later than December 10, 1988, for each facility proposed for inclu-
sion on such list prior to the date of the enactment of the Superfund
Amendments and Reauthorization Act of 1986 or not later than one
year after the date of proposal for inclusion on such list for each
facility proposed for inclusion on such list after such date of enact-
mendt.

“B) The Administrator of ATSDR may perform health assess-
ments for releases or facilities where individual persons or licensed
Dphysicians provide information that individuals have been exposed
to a hazardous substance, for which the probable source of such ex-
posure is a release. In addition to other methods (formal or infor-
mal) of providing such information, such individual persons or li-
censed physicians may submit a petition to the Administrator of
ATSDR providing such information and requesting a health assess-
ment. If such a petition is submitted and the Administrator of
ATSDR does not initiate a health assessment, the Administrator of
;Q;ZZ;;S;DR shtall provldeta written explanation of why a health assess-
is not appropriate.

“C) In detg*)mgzing the priority in which to conduct health as-
sessments under this subsection, the Administrator of ATSDR, in
consultation with the Administrator of EPA, shall give priority to
those facilities at which there is documented ’evidencglof {;z ly
of hazardous substances, at which the potential risk t e}rl'e man
health appears highest, and for which in the judgmzsnt o?‘ thlé’%f
minisirator of ATSDR existing health assessment data are inad-
equate to assess the potential risk to human health as provided i
subparagraph (F). In determining the priorities for g d et"m
health assessments under this subsection, the Admi qotn ltw g
ATSDR shall. consider the National Priorities Liss whos” o
t/;e needg of the Environmental Protection Agency and o?hgre;'e?i;tr-
;teasal%%zi%eztggirggant to schedules for remedial investigation and

‘(D) Where a health assessment is done at a site on th ]

e 4 LSS e National
i';;;",:;lj,‘;s erf,i’z t;zle Adglunlstrator of ATSDR shall complete such as-
the completion[(’)f );fhaenre,nfgdihle mvestieation ooy Bracticable, before
the (ga) cility comemonl at tnvestigatior. and feasibility study at

“(E) Any Stat. .
sessment ]g(l)r a fitc?;igloil/i:.l%lrzusdtwllfwn carying out a health as-

L port the results of the assessment to
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of ATSDR shall state such recommendation in any report on the re-
sults of any assessment carried out directly by the Administrator of
ATSDR for such facility and shall issue periodic reports which in-
clude the results of all the assessments carried out under this sub-
section.

“(F) For the purposes of this subsection and section 111(cX}), the
term ‘health assessments’ shall include preliminary assessments of
the potential risk to human health posed by individual sites and fa-
cilities, based on such factors as the nature and extent of contami-
nation, the existence of potential pathways of human exposure (in-
cluding ground or surface water contamination, air emissions, and
food chain contamination), the size and potential susceptibility of
the community within the likely pathways of exposure, the compari-
son of expected human exposure levels to the short-term and long-
term health effects associated with identified hazardous substances
and any available recommended exposure or tolerance limits for
such hazardous substances, and the comparison of existing morbidi-
ty and mortality data on diseases that may be associated with the
observed levels of exposure. The Administrator of ATSDR shall use
appropriate data, risk assessments, risk evaluations and studies
available from the Administrator of EPA.

““G) The purpose of health assessments under this subsection
shall be to assist in determining whether actions under paragraph
(11) of this subsection should be taken to reduce human exposure to
hazardous substances from a facility and whether additional infor-
mation on human exposure and associated health risks is needed
and should be acquired by conducting epidemiological studies under
paragraph (7), establishing a registry under paragraph (8), establish-
ing a health surveillance program under paragraph (9), or through
other means. In using the results of health assessments for deter-
mining additional actions to be taken under this section, the Ad-
ministrator of ATSDR may consider additional information on the
risks to the potentially affected population from all sources of such
hazardous substances including known point or nonpoint sources
other than those from the facility in question. o

“CH) At the completion of each health assessment, the Adminis-
trator of ATSDR shall provide the Administrator of EPA and each
affected State with the results of such assessment, together with any
recommendations for further actions under this subsection or other-
wise under this Act. In addition, if the health assessment indicates
that the release or threatened release concerned may pose a serious
threat to human health or the environment, the Administrator of
ATSDR shall so notify the Administrator of EPA who shall
promptly evaluate such release or threatened release in accordance
with the hazard ranking system referred to in section 105(@)(8)XA) to
determine whether the site shall be placed on the National Prior-
ities List or, if the site is already on the list, the Administrator of
ATSDR may recommend to the Administrator of EPA that the site
be accorded a higher priority.

“(?)A) Whenever in the judgment of the Administrator of ATSDR
it is appropriate on the basis of the results of a health assessment,
the Administrator of ATSDR shall conduct a pilot study of health
effects for selected groups of exposed individuals in order to deter-
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ty of conducting ﬁ(till sca;et_epidemiologzcal or
] ire exposed popuialtion.

Oﬂ}fgg )h%?}lli}:zjjg:l Efzs t(;z’:etjl'fdgrlrﬁznt o;) the Aeirfzinistrator of ATSDR it
3 ] basis of the results of such pilot study or other
is appropriate on the basis LLLS ATSDR shall
study or health assessment, fhe Admmz,strator of shall con-
duct such full scale epidemiological or other health studies as may
be necessary to determine the Fealth effects on the population ex-
posed to hazardous substances from a release or threatened release.
If a significant excess of disease in a population s identified, the
letter of transmittal of such study shall include an assessment of
other risk factors, other than a release, that may, in the judgment of
the peer review group, be associated with such disease, if such risk
factors were not taken into account in the design or conduct of the
study.

“(g) In any case in which the results of a health assessment indi-
cate a potential significant risk to human health, the Administrator
of ATSDR shall consider whether the establishment of a registry of
exposed persons would contribute to accomplishing the purposes of
this subsection, taking into account circumstances bearing on the
usefulness of such a registry, including the seriousness or unique
character of identified diseases or the likelihood of population mi-
gration from the affected area.

“9) Where the Administrator of ATSDR has determined that
there is a significant increased risk of adverse health effects in
humans from exposure to hazardous substances based on the results
of a health assessment conducted under paragraph (6), an epidemio-
logic study conducted under paragraph (7), or an exposure registry
that has been established under paragraph (8), and the Administra-
tor of ATSDR has determined that such exposure is the result of a
;:;le;zis;lz from a_l{acility, the Administrator of ATSDR shall initiate a

alth surveillance program for s ] ]
shall int;iude but not%e ?rimitea{ to—uCh population. This program

“(A) periodic medical testin, ; :
subgroups to screen for dise(f.rsel:)‘}hfeorr“2 (Lluphpi::(;{)rtlgée Oof Z(;‘p;;tilatwri
sukg‘roup is at significant increased risk; and pop on o

. thB) a mechanism to refer for treatment those individuals
:}als es%n such population who are screened positive for such dis-
10) Two years aft
Ao dmentsyand }é’ezru :Zgr(ilz(gtei (;)r}: chet en;éz%z‘nt of the Superfund
thereafter, the Administrator of ATSDRO i and every 2 years
to the Administrator of EPA and to the Sanl brepare and submit
results of the activities of ATSDR regardin, onaress a report on the

KIA h -4
ducte()i; ealth assessments and pilot health effects studies con-

“(B) epidemiologic studies co
§ nducted;
(C) hazardous substances which have been listed under para-

fggﬁﬁlg?%ctgzéff’fogzgg IfJLr%files which have been developed, and
cor‘z‘dDucted_underé;his .SI:Z bse(?tsiolr)z?en conducted or which is being

“(Ej ze’fz;s)f}nggﬁstablzshed under paragraph (8): and
conduciod ol zs(.ises‘?m.ent, based on the results of activities
oo d by ministrator of ATSDR, of the linkage be-
éxposure to individual or combinations of haz-

mine the desirabili

i
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ardous substances due to releases from facilities covered by this
Act or the Solid Waste Disposal Act and any increased inci-
dence or prevalence of adverse health effects in humans.

“d1) If a health assessment or other study carried out under this
subsection contains a finding that the exposure concerned presents a
significant risk to human health, the President shall take such
steps as may be necessary to reduce such exposure and eliminate or
substantially mitigate the significant risk to human health. Such
steps may include the use of any authority under this Act, includ-
ing, but not limited to—

“(A) provision of alternative water supplies, and

“(B) permanent or temporary relocation of individuals.
In any case in which information is insufficient, in the judgment of
the Administrator of ATSDR or the President to determine a signif-
icant human exposure level with respect to a hazardous substance,
the President may take such steps as may be necessary to reduce the
exposure of any person to such hazardous substance to such level as
the President deems necessary to protect human health.

““12) In any case which is the subject of a petition, a health as-
sessment or study, or a research program under this subsection,
nothing in this subsection shall be construed to delay or otherwise
affect or impair the authority of the President, the Administrator of
ATSDR, or the Administrator of EPA to exercise any authority
vested in the President, the Administrator of ATSDR or the Admin-
istrator of EPA under any other provision of law (including, but not
limited to, the imminent hazard authority of section 7003 of the
Solid Waste Disposal Act) or the response and abatement authori-
ties of this Act.

“13) All studies and results of research conducted under this sub-
section (other than health assessments) shall be reported or adopted
only after appropriate peer review. Such peer review shall be com-
pleted, to the maximum extent practicable, within a period of 60
days. In the case of research conducted under the National Toxicol-
ogy Program, such peer review may be conducted by the Board of
Scientific Counselors. In the case of other research, such peer review
shall be conducted by panels consisting of no less than three nor
more than seven members, who shall be disinterested scientific ex-
perts selected for such purpose by the Administrator of ATSDR or
the Administrator of EPA, as appropriate, on the basis of their rep-
utation for scientific objectivity and the lack of institutional ties
with any person involved in the conduct of the study or research
under review. Support services for such panels shall be provided by
the Agency for Toxic Substances and Disease Registry, or by the En-
vironmental Protection Agency, as appropriate.

“(14) In the implementation of this subsection and other health-
related authorities of this Act, the Administrator of ATSDR shall
assemble, develop as necessary, and distribute to the States, and
upon request to medical colleges, physicians, .and other health pro-
fessionals, appropriate educational materials (including short
courses) on the medical surveillance, screening, and methods of di-
agnosis and treatment of injury or disease related to exposure to
hazardous substances (giving priority to those listed in paragraph
(2)), through such means as the Administrator of ATSDR deems ap-

propriate.
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“ Uit nistrator of ATSDR described in

(15) The activities of the Admzr)t trafor | iarried out by the Ad-
this subsection and section 111(c)4) s Y

inistrator of ATSDR, either directly or through cooperative agree-
mmlti rgigh States (or })olitical subdivisions thereof) which the Ad-
Z?rrzlistrator of ATSDR determines are capable of carrying out such
activities. Such activities shall include provision of consultations on
health information, the conduct of health assessments, including
those required under section 30(119}(16) loj;l the S%ld Waste Disposal
Act, health studies, registries, and health survetilance.

C“( 1 6’()2aThe President shall provide adequate personnel for ATSDR,
which shall not be fewer than 100 employees. For purposes of deter-
mining the number of employees under this subsection, an employee
employed by ATSDR on a part-tume career employment basis shall
be counted as a fraction which is determined by dlUldli;Lg 40 hours
into the average number of hours of such employee’s regularly
scheduled workweek. ) .

“17) In accordance with section 120 (relating to Federal fa_cz_lz-
ties), the Administrator of ATSDR shall have the same authorities
under this section with respect to facilities owned or operated by a
department, agency, or instrumentality of the United States as the
Administrator of ATSDR has with respect to any nongovernmental
entity.

“18) If the Administrator of ATSDR determines that it is appro-
priate for purposes of this section to treat a pollutant or contami-
nant as a hazardous substance, such pollutant or contaminant shall
be treated as a hazardous substance for such purpose.”.

SEC. 111. USES OF FUND.

(a) AMOUNT oF Funp.—Section 111 of CERCLA is amended by in-
serting after “(a)” the following: “IN GENERAL.—For the purposes
specified in this section there is authorized to be appropriated from
the Hazardous Substance Superfund established under subchapter
A of chapter 98 of the Internal Revenue Code of 1986 not more than
$8,500,000,000 for the 5-year period beginning on the date of enact-
ment of the Superfund Amendments and Reauthorization Act of
1986’,dqnd such sums shall remain available until expended. The
g;j;eo Lrniitzfintenge C(;:I'Lfltlt}t]tes a specific authorization for the funds
ment i‘)o the Hzgargouls §ubst0f Pule'lrc 120;'0 9(%160 (relating to pay.

ances Trust Fund).”,

cib UsEs or Fuwps Unper Secrio 111(a)—Section 111(a) of
15 amended by striking out “ and” at the end of para-
f;aph (%) and inserting a period, by striking out the semicolons at
peficfgdb;}:; 5;;“5;7“1”122‘7) }gnd 1(2) and inserting in lieu thereof a

g apiiaiizing tne first letter in paragraphs (1) th h
and by ‘c(lgdéng at the end thereof the follfwing' phs (1) through @)

RANTS FOR TECHNICAL ASSISTANCE.—The cost of
: . £ 4 grants
Z;Zflrl cfflc Z‘anzsfé Z gee)) (relating to public barticipation grants for
“(6) LEAD CONTAMINATED sorr,—P,

15,00 . )IL.—Payment of not to exceed
S0 o ki o o s
) er action with respect to lead-contaminated

(c)s;)\;l in one to three different metropolitan areas.”,
ATURAL RESOURCE Danmack Crams.—
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(1) LIMITATION.—Section 111(b) of CERCLA is amended by in-
serting “(1) IN GENERAL.—" after “(b)” and by adding at the
end thereof the following new paragraph:

“?) LIMITATION ON PAYMENT OF NATURAL RESOURCE
CLAIMS.—

“YfA) GENERAL REQUIREMENTS.—No natural resource
claim may be paid from the Fund unless the President de-
termines that the claimant has exhausted all administra-
tive and judicial remedies to recover the amount of such
claim from persons who may be liable under section 107.

“(B) DEFINITION.—As used in this paragraph, the term
‘natural resource claim’ means any claim for injury to, or
destruction or loss of, natural resources. The term does not
include any claim for the costs of natural resource damage
assessment. .

(2) CONFORMING AMENDMENT.—Section 111(h) of CERCLA is
repealed.

(d) SUBSECTION (¢) AMENDMENTS.—
(1) SECTION 111(c)(4).—Section 111(c)}) of CERCLA is amend-
ed by striking out “the costs of epidemiologic studies” and in-
serting “Any costs incurred in accordance with subsection (m) of
this section (relating to ATSDR) and section 104(i), including
the costs of epidemiologic and laboratory studies, health assess-
ments, preparation of toxicologic profiles”.
(2) NEW PARAGRAPHS IN SECTION 111(c).—Section 111(c) of
CERCLA is amended by striking out ‘ and” at the end of para-
graph (5) and inserting a period, by striking out the semicolons
at the end of paragraphs (1) through (4) and inserting in lieu
thereof a period, by capitalizing the first letter in paragraphs
(1), (2), (3), (5), and (6), and by adding at the end thereof the fol-
lowing:
“(?) EVALUATION COSTS UNDER PETITION PROVISIONS OF SEC-
TION 105(d).—Costs incurred by the President in evaluating fa-
cilities pursuant to petitions under section 105(d) (relating to pe-
titions for assessment of release).
“(8) CONTRACT COSTS UNDER SECTION 104(a)1).—The costs of
contracts or arrangements entered into under section 104(a)1) to
oversee and review the conduct of remedial investigations and
feasibility studies undertaken by persons other than the Presi-
dent and the costs of appropriate Federal and State oversight of
remedial activities at National Priorities List sites resulting
from consent orders or settlement agreements. .
“(9) AcQUISITION COSTS UNDER SECTION 104(j).—The costs in-
curred by the President in acquiring real estate or interests in
real estate under section 104(j) (relating to acquisition of proper-
ty).
“410) RESEARCH, DEVELOPMENT, AND DEMONSTRATION COSTS
UNDER SECTION 311.—The cost of carrying out section 311 (relat-
ing to research, development, and demonstration), except that
the amounts available for such purposes shall not exceed the
amounts specified in subsection (n) of this section.

“(11) LocAL GOVERNMENT REIMBURSEMENT.—Reimbursements
to local governments under section 123, except that during the
5-fiscal-year period beginning October 1, 1986, not more than 0.1

62-966 0 - 86 - 2
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percent of the total amount appropriated from the Fund may be

used for such reimbursements.
“19) WORKER TRAINING AND EDUCATION craNnTS.—The costs

of grants under section 196(g) of the qugzrfund Amendments

and Reauthorization Act of 1986 for traiuing and education of

workers to the extent that such costs do not exceed $10,000,000
1989, 1990, and 1991.

for each of the fiscal years 1987, 1988,
“(13) AWARDS UNDER SECTION 109.—The costs of any awards

granted under section 109(d). _
“14) LEAD POISONING stupy.—The cost of carrying out the

study under subsection (f) of section 118 ‘of the Superfund
“Amendments and Reauthorization Act of 1986 (relating to lead

poisoning in children).”.
(e) LimiTATION ON CERTAIN Cramvs.—Section 111(e)(2) of CERCLA

is amended by adding at the end the following: “No money in the
Fund may be used for the payment of any claim under subsection
(@l3) or subsection (b) of this section in any fiscal year for which the
President determines that all of the Fund is needed for response to
threats to public health from releases or threatened releases of haz-
ardfoqu substances.”.
() Funp Use OutsipE FEDERAL PROPERTY BoUNDARIES.—Secti
111(e)8) of CERCLA is amended by inserting the following b(é;c)or"é
the period: *; except that money in the Fund shall be available for
the provision of alternative water supplies (including the reimburse-
ment C(l)f costs incurred by a mumczpalzty) in any case involving
grounduater contamination guaide e ety 4 no foronty
) rally own 1

po;;)ntllally responsible party”. d ed facility is not the only
NSPECTOR (GENERAL.— ] ;

o' Bocd o6 follotws. Section 111(k) of CERCLA is amended

“(k) InsPECTOR GENERAL.—In each fi
eral of each department, agency, or i]:is&t:ngn{z‘rlz’; ;‘[;e Insp;zlctor e
an annual audit of all ioati ; ¢
other uses of the F{u;ld iﬁa{]rzizezg,orog)jlgaflons, reimbursements, o7
Fund is ll)eing properly administered alflfia tlgg;"élci?m?ss are bth'at the
propriately and expeditiously considered. Th D e
an examination o . The audit shall include
ance with the Prof)i(;ig;:smg]l”etz]; %greefl e;llts gmth States (in accord-
sponse actions under this title ancéng e Audit Act) carrying oul re-
vestigations and feasibility studi an examination of remedial in-
The Inspector General shall sulfzz']t)repared for remedial actions,
report regarding the audit report it to the Congress an annual
The report shall contain SUC}IL) required under this subsection
General deems appropriate Eachrgommendatwns as the Inspector
tality of the Unised States shall cosmorars it e rsrcens mamoral
m(%c)zr Ry]ing out this subsection.”. cooperate with. its inspector general

) NEw SussECTIONS.—Secti ;
adding after subsection (1) the /%Ol'llo 111 of CERCLA is amended by
m) AGENcY For Toxic SUBSTAwmg new subsections
There shall be directly available t IZ’CL‘ES AND DISEASE REGISTRY.—
and Disease Registry to be used 0 the Agency for Toxic Substances
ggoltles described in subsectione (c)]?% thedpurppse of carrying out ac-
,000,000 per fiscal year for each and section 104(i) not less than
of fiscal years 1987 and 1988,
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not less than $55,000,000 for fiscal year 1989, and not less than
$60,000,000 per fiscal year for each of fiscal years 1990 and 1991.
Any funds so made available which are not obligated by the end of
the giscal year in which made available shall be returned to the
Fund.
“(n) LIMITATIONS ON RESEARCH, DEVELOPMENT, AND DEMONSTRA-
TION PROGRAM.—
“t1) SectIon 311(b).—For each of the fiscal years 1987, 19886,
1989, 1990, and 1991, not more than $20,000,000 of the amounts
avatlable in the Fund may be used for the purposes of carrying
out the applied research, development, and demonstration pro-
gram for alternative or innovative technologies and training
program authorized under section 311(b) (relating to research,
development, and demonstration) other than basic research.
Such amounts shall remain available until expended.
“(2) Secrion 311(a)—From the amounts available in the
Fund, not more than the following amounts may be used for the
purposes of section 311(a) (relating to hazardous substance re-
search, demonstration, and training activities):
“CA) For the fiscal year 1987, $3,000,000.
‘““B) For the fiscal year 1988, $10,000,000.
“CC) For the fiscal year 1989, $20,000,000.
“(D) For the fiscal year 1990, $30,000,000.
“AE) For the fiscal year 1991, $35,000,000.

No more than 10 percent of such amounts shall be used for
training under section 311(a) in any fiscal year.

“3) Section 311(d).—For each of the fiscal years 1987, 1988,
1989, 1990, and 1991, not more than $5,000,000 of the amounts
available in the Fund may be used for the purposes of section
311(d) (relating to university hazardous substance research cen-
ters).

“lo) NoTIFICATION PROCEDURES FOR LIMITATIONS ON CERTAIN
PaymeNTS.—Not later than 90 days after the enactment of this sub-
section, the President shall develop and implement procedures to
adequately notify, as soon as practicable after a site is included on
the National Priorities List, concerned local and State officials and
other concerned persons of the limitations, set forth in subsection
(a)2) of this section, on the payment of claims for necessary response
costs incurred with respect to such site.”.

(i) AUTHORIZATION OF APPROPRIATIONS.—Section 111 of CERCLA
is amended by adding the following subsection after subsection (0):

“(p) GENERAL REVENUE SHARE OF SUPERFUND.— .

“1) In GeNEraL.—The following sums are authorized to be
appropriated, out of any money in the Treasury not otherwise
appropriated, to the Hazardous Substance Superfund:

“CA) For fiscal year 1987, $212,500,000.
“B) For fiscal year 1988, $212,500,000.
“(C) For fiscal year 1989, $212,500,000.
“CD) For fiscal year 1990, $212,500,000.
“(E) For fiscal year 1991, $212,500,000.
In addition there is authorized to be appropriated to the Haz-

ardous Substance Superfund for each fiscal year an amount
equal to so much of the aggregate amount authorized to be ap-
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propriated under this subsection (and paragraph (9) of section
291(h) of the Hazardous Substance Response Revenue Act of
;380)1 as has nolt lgzen appropriated before the beginning of the
iscal year involvea.
«9)"Compurarion.—The amounts authorized to be appropri-
ated under paragy’aph (1) of this subsection in a given fiscal
year shall be available only to the extent that such amount ex-
ceeds the amount determined by the Secretary under section
;‘gii%(lb;l(?) of the Internal Revenue Code of 1986 for the prior
ear.”.
SEC. 112. CLAIMS PROCEDURE.
(a) CLaims AGAINST THE FUND FOR REespoNSE CoOSTS.—, ]
1 Jg(a) of CERCLA is amended to read as follows: - ection
(@) CLAIMS AGAINST THE FUND FOR REspoNSe CosTS.—No claim
may be asserted against the Fund pursuant to section 111(a) unless
such claim is presented in the first instance to the owner, operator,
or guarantor of the vessel or facility from which a hazardous sub-
stance has been released, if known to the claimant, and to any oth
person known to the claimant who may be liable under sect'y 010er
In any case where the claim has not been satisfied within 6’01?in ¥
preseniaslon zln accordance with this subsection, the claiman? 3;73123};
present the claim to the Fund for payment No 3 3
Fund may be approved or certified dp e, N e the
by the claimant in court to r o couts the pendency of an action
the ¢ ecover costs which are th ]
aim. e the subject of the
(b) PrROCEDURES.—Section 11 ] ;
and inserting “X1) PRESCRIBH%((?)FLSRI(‘IImended by striking “)1)”
by striking paragraphs (2), (3), and (4) s AND PROCEDURES... ' and
“(2) PAYMENT OR REQUEST For Hi and inserting the following
satisfied that the information d zarinG—The President may, if
the claim warrants it, make an d eveloped during the processing of
that no claim may b;z awarde’;f tpay an award of the claim, except
mont hos boom Mmoo on tharoes % the extent that a judicial judg-
the President declines to pa slslt at are the subject of the claim. If
may, within 30 days aftg' i’egeiuqr part of the claim, the claimant
sion, request an administrative h ing notice of the President’s deci-
(3) BurDEN OF Proor.—In eanng.
the claimant shall bear e b "}dny proceeding under this subsection.
) Drcistons.—All adminise;n ?f proving his claim. s
sl};all be in writing, with notiﬁ'catr'a tve decisions made hereunder
in i(:llils tbe ;"gnd;’red within 90 days ;;)c';utgn‘z ! qpprc;priate parties, and
istrative law judge, unless isston of a claim to an ad-
;l;;légnfhiotqn ealc;ension or unles(;lghih;ri(;{ctlzest “ tl}zle claim agree in
ph ime lm't . n > 1243 ] 1 1
5) FINALITY A ;Df?l; ;1) period not to exceed sixty dl"z‘ljslscretzon, o
ggr.s.hall be final, and (fr‘:; ‘p_aétl;){ ?dm]inistrative decisions hereun
cision within 30 d 1y to the proceedin, .
Any such o ays of notificati g may appeal a
ny such appeal shall b ton of the award si
p e mad. C or decision.
istrict where the release o the to the Federal district court f lo;:
reat of release took or the
ok place. In any such

appeal, the decisi

shall not be » on shall be considered bindi ;

discretion. verturned except for arbitrary”:;% %er(i‘;{;dustze, amf“
us abuse o
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“(6) PAymMENT.—Within 20 days after the expiration of the appeal
period for any administrative decision concerning an award, or
within 20 days after the final judicial determination of any appeal
taken pursuant to this subsection, the President shall pay any such
award from the Fund. The President shall determine the method,
terms, and time of payment.”.

(¢) STATUTE OF Limrtarions.—Section 112(d) of CERCLA is
amended to read as follows:

“(d) STATUTE OF LIMITATIONS.—

“(1) CLamMs FOR RECOVERY OF coSTS.—No claim may be pre-
sented under this section for recovery of the costs referred to in
section 107(a) after the date 6 years after the date of completion
of all response action.

“(2) CLAIMS FOR RECOVERY OF DAMAGES.—No claim may be
presented under this section for recovery of the damages re-
ferred to in section 107(a) unless the claim is presented within 3
years after the later of the following:

“(A) The date of the discovery of the loss and its connec-
tion with the release in question.

“(B) The date on which final regulations are promulgat-
ed under section 301(c).

“(3) MINORS AND INCOMPETENTS.—The time limitations con-
tained herein shall not begin to run—

“CfA) against a minor until the earlier of the date when
such minor reaches 18 years of age or the date on which a
legal representative is duly appointed for the minor, or

“B) against an incompetent person until the earlier of
the date on which such person’s incompetency ends or the
date on which a legal representative is duly appointed for
such incompetent person.”’.

(d) DouBLE RECOVERY PrOHIBITED.— Section 112 of CERCLA is
amended by adding the following new subsection at the end thereof:

‘i’ DouBLE RECOVERY PROHIBITED.—Where the President has
paid out of the Fund for any response costs or any costs specified
under section 111(c)X1) or (2), no other claim may be paid out of the
Fund for the same costs.”’.

SEC. 113. LITIGATION, JURISDICTION, AND VENUE.

(a) NATIONWIDE SERVICE OF ProCESS.—Section 113 of CERCLA is
amended by adding the following new subsection at the end thereof:

“le) NATIONWIDE SERVICE OF PROCESSs.—In any action by the
United States under this Act, process may be served in any district
where the defendant is found, resides, transacts business, or has ap-
pointed an agent for the service of process.”. .

(b) CONTRIBUTION; STATUTE OF LiMITATIONS.—Section 113 of
CERCLA is amended by adding the following new subsections after
subsection (e):

“(f) CONTRIBUTION.— o

“(1) CoNTRIBUTION.—Any person may seek contribution from
any other person who is liable or potentially liable under sec-
tion 107(a), during or following any civil action under section
106 or under section 107(a). Such claims shall be brought in ac-
cordance with this section and the Federal Rules of Civil Proce-
dure, and shall be governed by Federal law. In resolving contri-
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; ] the court may allocate response costs among
Zzétg?en pler(i‘;zs’using such equitable factors as the courtddetgr-
mines are appropriate. Nothing in this subsection shall ‘bzm_m-
ish the right of any person to bring an action for contribution
in the absence of a civil action under section 106 or section 107.

“9) SETTLEMENT.—A person who has resolved its liability to
the United States or a State in an administrative or judicially
approved settlement shall not be liable for claims for contribu-
tion regarding matters addressed in the settlement. Such settle-
ment does not discharge any of the other potentially liable per-
sons unless its terms so provide, but it reduces the potential li-
ability of the others by the amount of the settlement. '

“(3) PERSONS NOT PARTY TO SETTLEMENT.—(A) If the United
States or a State has obtained less than complete relief from a
person who has resolved its liability to the United States or the
State in an administrative or judicially approved settlement,
the United States or the State may bring an action against any
person who has not so resolved its liability. o '

“(B) A person who has resolved its liability to the United
States or a State for some or all of a response action or for some
or all of the costs of such action in an administrative or judi-
cially approved settlement may seek contribution from any
%)rson who is not party to a settlement referred to in paragraph

“(C) In any action under this paragraph, the rights of any
person who has resolved its liability to the United States ora
State shall be subordinate to the rights of the United States or
the State. Any contribution action brought under this para-
graph shall be governed by Federal law.

‘@ I‘:’ERIOD IN WHicH ActioNn MAy BE BROUGHT —

(1) ACTIONS FOR NATURAL RESOURCE DAMAGES.—Except as
provided in paragraphs (3) and (}), no action may be com-
Tenced for c}ltamagesj (as defined in section 101(6) under this
‘ Ct, unless that action is commenced within 3 years after the
ater of the following:

“(A) The date of the discovery of the loss and its connec-

tzqr;Bu))zt;L’hthe release in question.

| e date on which regulati

i hunder section st d regutations are promulgated
ith respect to any facility listed on the National Prioritie
. (1 bl . - . s
f;z‘s}t (‘NPL)), any Feder:a] facility identified under section 120
relating to Federal facilities), or any vessel or facility at which
a remedial action under this Act is otherwise scheduled, an

Zr)‘af’zlon %nd maintenance activities) in lieu of the dates referred
Din seu pa;agrapﬁ (4) or (B). In no event may an action for
£es under this Act with respect to such a vessel or facility

be commenced (;) prior to 60 days after the Federal or State nat-

ural resource trystee provides to the President and the poten-

Zle% rye rs'i.';gotlgsible party a notice of intent to file suit, or (i)
7 ction of the remedijq] action if the President is dili.
8enity proceeding with o remedial | gati bili

study under section 104(b) or sectio
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cilities). The limitation in the preceding sentence on commenc-
ing an action before giving notice or before selection of the re-
medial action does not apply to actions filed on or before the
enactment of the Superfund Amendments and Reauthorization
Act of 1986.

“(2) AcTIONS FOR RECOVERY OF COSTS.—An initial action for
recovery of the costs referred to in section 107 must be com-
menced—

“(A) for a removal action, within 3 years after completion
of the removal action, except that such cost recovery action
must be brought within 6 years after a determination to
grant a waiver under section 104(c)1XC) for continued re-
sponse action; and ’

“(B) for a remedial action, within 6 years after initiation
of physical on-site construction of the remedial action,
except that, if the remedial action is initiated within 3
years after the completion of the removal action, costs in-
curred in the removal action may be recovered in the cost
recovery action brought under this subparagraph.

In any such action described in this subsection, the court shall
enter a declaratory judgment on liability for response costs or
damages that will be binding on any subsequent action or ac-
tions to recover further response costs or damages. A subsequent
action or actions under section 107 for further response costs at
the vessel or facility may be maintained at any time during the
response action, but must be commenced no later than 3 years
after the date of completion of all response action. Except as
otherwise provided in this paragraph. an action may be com-
menced under section 107 for recovery of costs at any time cfter
such costs have been incurred.

“3) ConTrRIBUTION.—No action for contribution for any re-
sponse costs or damages may be commenced more than 3 years
after—

7 “CA) the date of judgment in any action under this Act
for recovery of such costs or damages, or _

““B) the date of an administrative order under section
192(g) (relating to de minimis settlements) or 122(h) (relat-
ing to cost recovery settlements) or entry of a judicially ap-
proved settlement with respect to such costs or damages.

“(4) SurocaTioN.—No action based on rights subrogated
pursuant to this section by reason of payment of a claim may be
commenced under this title more than 3 years after the date of
payment of such claim.

“%) ACTIONS TO RECOVER INDEMNIFICATION PAYMENTS.—Not-
withstanding any other provision of this subsection, where a
payment pursuant to an indemnification agreement with a re-
sponse action contractor is made undqr section 119, an action
under section 107 for recovery of such indemnification payment
from a potentially responsible party may be brought at any time
before the expiration of 3 years from the date on which such
payment is made. ) .

“g) MINORS AND INCOMPETENTS.—The time limitations con-
tained herein shall not begin to run—
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; ] lier of the date when
“ ot @ minor until the ear 4
i(zAzrz?rgzrg;rlriaches 18 years of age ((l)r tr{liu(?}zztin tgzlo;vl:)l:h a

?g;al representative s duzye(tlfrﬁozt:ﬁ ! r{ountil e or, of
“ ) ncom, “

the(gc)ztg%;fnlizgz .:uch igcompetents _mcqmng;zn? ;Z?,ftgé

the date on which a ’l’egal representative 1S ly ap

for such incompetent. .

REVIEW.— . .

(c) PrE-ENFORCEMENT ~NoMENT.—Section 113(b) of CERCLA is

D goéwl? Rﬂ:;%iiig%ut “subsection” and inserting in lieu
amended by d inserting “and (h)” after “(@@)".

thereof “subsections” an —Section 113
JEW; ADMINISTRATIVE RECORD.—Section
0/&%%&0 igFaI;;fe‘:zded by adding at the end thereof the fol-

lowing new subsections: hall h arisdic.
“ 7 ReviEw.—No Federal court sha ave jurisdic
tion(hzinzi’?rﬂ%gdgral law other than under section 1332 of title 28 of

- States Code (relating to diversity of citizenship jurisdic-
gz}'z)en)Uo’i'ltzfgder State law which is applicable or relevant and appro-
priate under section 121 (relating to cleanup standards) to review
any challenges to removal or remedial action selected under section
104, or to review any order issued under section 106(a), in any action

t one of the following:
exeer “1) f{n ac{ion under section 107 to recover response costs or

mages or for contribution.
da“(?)gAn ac{;ion to enforce an order issued under section 106(a)
or to recover a penalty for violation of such order.

“3) An action for resmbursement under section 106(b)(2).

“4) An action under section 810 (relating to citizens suits) al-
leging that the removal or remedial action taken under section
104 or secured under section 106 was in violation of any re-
quirement of this Act. Such an action may not be brought with
regard to a removal where a remedial action is to be undertak-
en at the site.

“5) An action under section 106 in which the United States
has moved to compel a remedial action.

“(1) INTERVENTION.—In any action commenced under this Act or
under the Solid Waste Disposal Act in a court of the United States,
any person may intervene as a matter of right when such person
claims an interest relating to the subject of the action and is so situ-
ated that the disposition of the action may, as a practical matter,
impair or impede the person’s ability to protect that interest, unless
the President or the State shows that the person’s interest is ade-
quately represented by existing parties.

“G) JubrciaL REVIEW.-—

“(1) Lirration.—In any judicial action under this Act, judi-
cial review of any issues concerning the adequacy of any re-
sponse action taken or ordered by the President shall be limited
to the administrative record. Otherwise applicable principles of
administrative law shall govern whether any supplemental ma-
terials may be considered by the court.

“(2) STANDARD.—In considering objections raised in any judi-
cial action under this Act, the court shall uphold the Presi-
dent’s decision in selecting the response action unless the object-
ing party can demonstrate, on the administrative record, that
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the decision was arbitrary and. capricious or otherwise not in
accordance with law.

“3) RemMEDY.—If the court finds that the selection of the re-
sponse action was arbitrary and capricious or otherwise not in
accordance with law, the court shall award (A) only the re-
sponse costs or damages that are not inconsistent with the na-
tional contingency plan, and (B) such other relief as is consist-
ent with the National Contingency Plan.

“l4) PROCEDURAL ERRORS.—In reviewing alleged procedural
errors, the court may disallow costs or damages only if the
errors were so serious and related to matters of such central rel-
evance to the action that the action would have been signifi-
cantly changed had such errors not been made.

“(k) ADMINISTRATIVE RECORD AND PARTICIPATION PROCEDURES.—

“(1) ADMINISTRATIVE RECORD.—The President shall establish
an administrative record upon which the President shall base
the selection of a response action. The administrative record
shall be available to the public at or near the facility at issue.
The President also may place duplicates of the administrative
record at any other location.

“(2) PARTICIPATION PROCEDURES.—

“(A) REMOVAL AcTION.—The President shall promulgate
regulations in accordance with chapter 5 of title 5 of the
United States Code establishing procedures for the appro-
priate participation of interested persons in the develop-
ment of the administrative record on which the President
will base the selection of removal actions and on which ju-
dicial review of removal actions will be based.

““B) REMEDIAL AcTION.—The President shall provide for
the participation of interested persons, including potential-
ly responsible parties, in the development of the adminis-
trative record on which the President will base the selection
of remedial actions and on which judicial review of reme-
dial actions will be based. The procedures developed under
this subparagraph shall include, at a minimum, each of
the following:

“i) Notice to potentially affected persons and the
public, which shall be accompanied by a brief analysts
of the plan and alternative plans that were considered.

“ii)" A reasonable opportunity to comment and pro-
vide information regarding the plan. o

“ii) An opportunity for a public meeting in the af-
fected area, in accordance  with section
117(a)2)(relating to public participation).

“(iv) A response to each of the significant comments,
criticisms, and new data submitted in written or oral
presentations.

“v) A statement of the basis and purpose of the se-
lected action. o .

For purposes of this subparagraph, the administrative
record shall include all items developed and received under
this subparagraph and all items described in the second
sentence of section 117(d). The President shall promulgate
regulations in accordance with chapter 5 of title 5 of the
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7 States Code to carry out the requirements of this
Unite ‘

ubparagraph- _77ntil such regulations under sub-
s “I(UC) INTERIM RECORD. Until e atvd, the a e iistra.

. are pro .

pqragrapgs }(LA)Z lacz(,ils{ﬁ)of all items deve}oped and received

tive Zizc:; tOS czrrent procedures for selection of the response
urs

‘cipation of inter-
: . . rocedures for the participa €
e i e
estea pa record and the selection of response action under
istrative lude an adjudicatory hearing.

; ot inc .
th%f(l?)c;’gl;‘gzle’;ALLy RESPONSIBLE PARTIES.—The President
shall make reasonable efforts to identify and notify poten-

; ‘ble parties as early as possible before selec-
Zgrlzl};fr flzge’sl;:)l:fseewtion. Nothl:ng.ip, this paragraph shall
be construed to be a defense to liability.

“1) NOTICE OF Acrions.—Whenever any action 1s brought under
this Act in a court of the United States by a plaintiff other than the
United States, the plaintiff shall provide a copy of the complaint to
the Attorney General of the Unzted Statef and to the Administrator
of the Environmental Protection Agency.”

SEC. 114. RELATIONSHIP TO OTHER LAW. ‘
(a) Usep OrL.—Section 114 (c) of CERCLA is amended to read as

follows:

“c) RECYCLED OIL.— ' .
“1) SERVICE STATION DEALERS, ETC.—No person (including

the United States or any State) may recover, under the author-
ity of subsection (a)3) or (a)4}) of section 107, from a service sta-
tion dealer for any response costs or damages resulting from a
release or threatened release of recycled oil, or use the authority
of section 106 against a service station dealer other than a
person described in subsection (a)(1) or (a)2) of section 107, if
such recycled oil—
“lA) is not mixed with any other hazardous substance,
and
“(B) is stored, treated, transported, or otherwise managed
in compliance with regulations or standards promulgated
pursuant to section 3014 of the Solid Waste Disposal Act
and other applicable authorities.
Nothing in this paragraph shall affect or modify in any way
the obligations or liability of any person under any other provi-
sion of State or Federal law, including common law, for dam-
ages, injury, or loss resulting from a release or threatened re-
lease of any hazardous substance or for removal or remedial
action or the costs of removal or remedial action.
“(2) PrESuMPTION.—Solely for the purposes of this subsection,
a service station dealer may presume that a small quantity of
used oil is not mixed with other hazardous substances if it—
“CtA) has been removed from the engine of a light duty
motor vehicle or household appliances by the owner of such
vehicle or appliances, and
“(B) is presented, by such owner, to the dealer for collec-
tion, accumulation, and delivery to an oil recycling facility.
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“(3) DEFINITION.—For purposes of this subsection, the terms
‘used 0il’ and ‘recycled oil’ have the same meanings as set forth
in sections 1004(36) and 1004(37) of the Solid Waste Disposal
Act and regulations promulgated pursuant to that Act.

“4) EFFecTIVE DATE.—The effective date of paragraphs (1)
and (2) of this subsection shall be the effective date of regula-
tions or standards promulgated under section 3014 of the Solid
Waste Disposal Act that include, among other provisions, a re-
quirement to conduct corrective action to respond to any releases
of recycled oil under subtitle C or subtitle I of such Act.”.

(b) DEFINITION OF SERVICE STATION DEALER.—Section 101 of
CERCLA is amended by inserting the following at the end thereof:
“(37XA) The term ‘service station dealer’ means any person—
“ti) who owns or operates a motor vehicle service station,
filling station, garage, or similar retail establishment en-
gaged in the business of selling, repairing, or servicing
motor vehicles, where a significant percentage of the gross
revenue of the establishment is derived from the fueling, re-

pairing, or servicing of motor vehicles, and
“tit) who accepts for collection, accumulation, and deliv-
ery to an oil recycling facility, recycled oil that (I) has been
removed from the engine of a light duty motor vehicle or
household appliances by the owner of such vehicle or appli-
— ances, and (II) is presented, by such owner, to such person
for collection, accumulation, and delivery to an oil recy-

cling facility.

“CB) For purposes of section 114(c), the term ‘service station
dealer’ shall, notwithstanding the provisions of subparagraph
(A), include any government agency that establishes a facility
solely for the purpose of accepting recycled oil that satisfies the
criteria set forth in subclauses (I) and (II) of subparagraph
(A)ii), and, with respect to recycled oil that satisfies the criteria
set forth in subclauses (I) and (II), owners or operators of refuse
collection services who are compelled by State law to collect, ac-
cumulate, and deliver such oil to an oil recycling facility. .

“¢C) The President shall promulgate regulations regarding
the determination of what constitutes a significant percentage
of the gross revenues of an establishment for purposes of this
paragraph.’.

SEC. 115. DELEGATION; REGULATIONS.
Section 115 of CERCLA is not amended.

SEC. 116. SCHEDULES. .
Title I of CERCLA is amended by adding the following new sec-
tion after section 115:

“SEC. 116. SCHEDULES.

“4a) ASSESSMENT AND LISTING OoF FaciLities.—It shall be a goal

of this Act that, to the maximum extent practicable—
“1) not later than January 1, 1988, the President shall com-
plete preliminary assessments of all facilities that are contained
(as of the date of enactment of the Superfund Amendments and
Reauthorization Act of 1986) on the Comprehensive Environ-
mental Response, Compensation, and Liability Information



44

.
AS stem 141 l’)lcludi’lg in each aSSQSS)ne)lt a St(lte. ’nent as
tO u“let”,e) a Slte ”lspeCtlojl 4

be carried out; and 1989, the President shall assure
“2) not later é%?t;]?gsl;aezi‘]’)"s at all facilities for which tt};e
gz . C'g%le}ignstated a site inspection 1S necessary pursuant to
resi
paragraph (1) ‘thi s after enactment of the Super-
) EVALUATION ‘;glﬁégufhﬁi?zatigz Act of 1986, each facility
und Amen ;7;; date of such enactment) in the CERCLIS shall be
listed (as of the President determines that such evaluation is war-
evaluated if, the © of a site inspection or preliminary assessment.

ranted on the bass ) ith the criteria established
] 1l be in accordance wi e sh
gzhseggz%izw}tolg ’:uizgr the National Contingency Plan for determining

oecse ‘nelusion on the National Priorities
priorities among_release for inclusion, o1 oo Tyt her the enact.
List. In the case of a facility Liste O om Aot
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1986, the facility shall be evaluated within 4 years after the date of
such listing if the President determines that such evaluation is war-
ranted on the basis of a site inspection or preliminary assessment.

“¢) ExpLANATIONS.—If any of the goals established by subsection
(@) or (b) are not achieved, the President shall publish an explana-
tion of why such action could not be completed by the specified date.

“d) CommENCEMENT OF RI/FS.—The President shall assure that
remedial investigations and feasibility studies (RI/FS) are com-
menced for facilities listed on the National Priorities List, in addi-
tion to those commenced prior to the date of enactment of the Super-

und Amendments and Reauthorization Act of 1986, in accordance
with the following schedule:

“1) not fewer than 275 by the date 36 months after the date
of enactment of thedSuperfund Amendments and Reauthoriza-
tion Act of 1986, an

“2) if the requirement of paragraph (1) is not met, not fewer
than an additional 175 by the date 4 years after such date of
enactment, an additional 200 by the date 5 years after such
date of enactment, and a total of 650 by the date 5 years after
such date of enactment.

“le) CoMMENCEMENT OF REMEDIAL AcTiON.—The President shall
assure that substantial and continuous physical on-site remedial
action commences at facilities on the National Priorities List, in ad-
dition to those facilities on which remedial action has commenced
prior to the date of enactment of the Superfund Amendments and
Reauthorization Act of 1986, at a rate not fewer than:

“1) 175 facilities during the first 36-month period after en-
actment of this subsection; and

“(2) 200 additional facilities during the following 24 months
after such 36-month period.”’.

SEC. 117. PUBLIC PARTICIPATION.

_Title I of CERCLA is amended by adding the following new sec-
tion after section 116:
“SEC. 117. PUBLIC PARTICIPATION.

“(a) ProPOSED PLAN.—Before adoption of any plan for remedial
action to be undertaken by the President, by a State, or by any other
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person, under section 104, 106, 120, or 129, the President or State, as
appropriate, shall take both of the following actions:

“(1) Publish a notice and brief analysis of the proposed plan
and make such plan available to the public.

“(2) Provide a reasonable opportunity for submission of writ-
ten and oral comments and an opportunity for a public meeting
at or near the facility at issue regarding the proposed plan and
regarding any proposed findings under section 121(d)(}) (relat-
ing to cleanup standards). The President or the State shall keep
a transcript of the meeting and make such transcript available
to the public.

The notice and analysis published under paragraph (1) shall in-
clude sufficient information as may be necessary to provide a rea-
sonable explanation of the proposed plan and alternative proposals
considered.

“(b) FINAL PLAN.—Notice of the final remedial action plan adopt-
ed shall be published and the plan shall be made available to the
public before commencement of any remedial action. Such final
plan shall be accompanied by a discussion of any significant
changes (and the reasons for such changes) in the proposed plan
and a response to each of the significant comments, criticisms, and
new data submitted in written or oral presentations under subsec-
tion (a).

“lc) EXPLANATION OF DIFFERENCES.—After adoption of a final re-
medial action plan—

“(1) if any remedial action is taken,

“(2) if any enforcement action under section 106 is taken, or

“3) if any settlement or consent decree under section 106 or
section 122 is entered into,

and if such action, settlement, or decree differs in any significant
respects from the final plan, the President or the State shall publish
an explanation of the significant differences and the reasons such
changes were made. o

“d) PuBLIicaTION.—For the purposes of this section, publication
shall include, at a minimum, publication in a major local newspa-
per of general circulation. In addition, each item develg)ped, re-
ceived, published, or made available to the public under this section
shall be available for public inspection and copying at or near the
factlity at issue.

“le) GRANTS FOR TECHNICAL ASSISTANCE.— o

“(1) AutHORITY.—Subject to such amounts as are provided in
appropriations Acts and in accordance with rules promulgated
by the President, the President may make grants available to
any group of individuals which may be affected by a release or
threatened release at any facility which is listed on the Nation-
al Priorities List under the National Contingency Plan. Such
grants may be used to obtain technical assistance in interpret-
ing information with regard to the nature of the hazard, reme-
dial investigation and feasibility study, record of decision, re-
medial design, selection and construction of remedial action,
operation and maintenance, or removal action at such_ facility.

“4) AmoUNT.—The amount of any grant under this subsec-
tion may not exceed $50,000 for a single grant recipient. The
President may waive the $50,000 limitation in any case where
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. 118. MISCELLANEOUS PROY, '

Sb}z ) PRIORITY FOR DRINKING Warer SuppLies.—Title [ of

CERCLA is amended by adding the following new section after sec-

tion 117:
«“SEC, 118. HIGH PRIORITY FOR DRINKING WATER SUPPLIES.

“For purposes of taking action under section 104 or 106 and list-
ing facilities on the National Priorities List, the President shall
give a high priority to facilities ‘where the release of hazardous sub-
stances or pollutants or contaminants has resulted in the closing of
drinking water wells or has contaminated a principal drinking
water supply.”.

(b) REMOVAL AND TEMPORARY STORAGE OF CONTAINERS OF RADON
CoNTAMINATED SoiL.—Not later than 90 days after the enactment
of this Act, the Administrator shall make a grant of $7,500,000 to
the State of New Jersey for transportation from residential areas in
the State of New Jersey and temporary storage of approximately
14,000 containers of radon contaminated soil which is the subject of
a remedial action for which a remedial investigation and feasibility
study has been initiated before such date. Such containers shall be
transported to and temporarily stored at any site in the State of
New Jersey designated by the Governor of such State. For purposes
of section 111(a) of CERCLA, the grant under this subsection for
transportation and storage of such containers shall be treated as
payment of governmental response cost incurred pursuant to section
104 of CERCLA.

(c) UNCONSOLIDATED QUATERNARY AQUIFER.—Notwithstanding
any other prouvision of law, no person may—

(1) locate or authorize the location of a landfill, surface im-
poundment, waste pile, injection well, or land treatment facility
over the Unconsolidated Quaternary Aquifer, or the recharge
zone or streamflow source zone of such aquifer, in the Rock-
away River Basin, New Jersey (as such aquifer and zones are
g;z%ibed in the Federal Register, January 24, 1984, pages 29/6-

; or

(2) place or authorize the placement of solid waste in o land-
fill, surface impoundment, waste pile, injection well, or land
treatment facility over such aquifer or zone.

This subsection may be enforced under sections 309(a) and (b) of the
Federal Water Pollution Control Act. For purposes of section 209(c)
of such Act, a violation of this subsection shall be considered a vio-

lation of section 301 of such Act.
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(d) STUDY OF SHORTAGES OF SKILLED PERSONNEL.—The Comptrol-
ler General shall study the problem of shortages of skilled personnel
in the Environmental Protection Agency to carry out response ac-
tiorctis under CERCLA. In particular the Comptroller General shall
study—

(1) the types of skilled personnel needed for response actions
for which there are shortages in the Environmental Protection
Agency,

(2) the extent of such shortages,

(3) pay differential between the public and private sectors for
the skilled positions involved in response actions,

(4) the extent to which skilled personnel of Federal and State
governments involved in response actions are leaving their posi-
tions for employment in the private secior,

(5) the success of programs of the Department of Defense and
th:; Off(iice of Personnel Management in retaining skilled person-
nel, an

(6) the types of training required to improve the skills of em-
ployees carrying out response actions.

The Comptroller General shall complete the study required by this
subsection and submit a report on the results thereof to Congress not
later than July 1, 1987.

(e) STATE REQUIREMENTS NOT APPLICABLE TO (CERTAIN TRANS-
FERS.—No State or local requirement shall apply to the transfer and
disposal of any hazardous substance or pollutant or contaminant
from a facility at which a release or threatened release has occurred
to a facility for which a final permit under section 3005(a) of the
Solid Waste Disposal Act is in effect if the following conditions
apply—

P (1) Such permit was issued after January 1, 1983 and before
November 1, 1984.

(2) The transfer and disposal is carried out pursuant to a co-
operative agreement between the Administrator and the State.

(3) The facility at which the release or threatened release has
occurred is identified as the McColl Site in Fullerton, Califor-
nia.

The terms used in this section shall have the same meaning as
when used in title I of CERCLA. o

(f) Stupy oF LeEAap PoisoNING IN CHILDREN.—(1) The Administro-
tor of the Agency for Toxic Substances and Disease Registry shall,
in consultation with the Administrator of the Envzronmental Pro-
tection Agency and other officials as appropriate, not later than
March 1, 1987, submit to the Congress, a report on the nature and
extent of lead poisoning in children from environmental sources.
Such report shall include, at a minimum, the following informa-
tion—

(A) an estimate of the total number of children, arrayed ac-
cording to Standard Metropolitan Statistical Area or other ap-
propriate geographic unit, exposed to environmental sources of
lead at concentrations sufficient to cause adverse health effects;

(B) an estimate of the total number of children exposed to en-
vironmental sources of lead arrayed according to source or
source types;
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(h) CommuniTy RELOCATION AT TiMES BEACH SITE.—For purpos;les
of any Missouri dioxon site at which a temporary or permanent re l;)—
cation decision has been made, or is under active consideration, by
the Administrator as of the enactment of this Act, the terms
“remove” and “removal” as used in CERCLA shall be deemed to in-
clude the costs of permanent relocation of residents where it is deter-
mined that such permanent relocation is cost effective or may be
necessary to protect health or welfare. In the case of a business lo-
cated in an area of evacuation or relocation at such facility, such
terms may also include the payment of those installments of princi-
pal and interest on business debt which accrue between. the date of
evacuation or temporary relocation and 20 days following the date
that permanent relocation is actually accomplished or, if permanent
relocation is formally rejected as the appropriate response, the date
on which evacuation or temporary relocation ceases. In the case of
an individual unemployed as a result o such evacuation or reloca-
y p . . . . . .
tion, such terms may also include the provision of assistance identi-
cal to that authorized by sections 407, 408, and 409 of the Disaster
Relief Act of 197}, except that the costs of such assistance shall be
paid from the Trust Fund established under amendments made to
g‘E‘fngﬂ"a]ﬁ Bevenue Code of 1954 by this Act. Section 104(c)1) of
sha

all not apply to obligations from the Fund for perma-
nent relocation under this paragraph.

(V) LiMitED Warvers IN STATE oF ILLINOIS. —

(1) Mos1LE INCINERATORS.—In the case of remedial actions

specifically tnvolving mobile incinerator units in the State of Il-
linois, if ‘such remedial actions are undertaken by the State

(C) a statement of
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under the authority of a State Superfund law or equivalent au-
thority, the State may, with the approval of the Administrator,
waive any permit requirement under subtitle C of the Solid
Waste Disposal Act which would be otherwise applicable to
such action to the extent that the following conditions are met:

(A) No TRANSFER.—The incinerator does not involve the
transfer of a hazardous substance or pollutant or contami-
nant from the facility at which the release or threatened re-
lease occurs to an offsite facility.

(B) REMEDIAL ACTION.—The remedial action provides
each of the following:

(i) Changes in the character or composition of the
hazardous substance or pollutant or contaminant con-
cerned so that it no longer presents a risk to public
health.

(it) Protection against accidental emissions during
operation.

(iii) Protection of public health considering the mul-
timedia impacts of the treatment process.

(C) PuBLIC PARTICIPATION.—The State provides proce-
dures for public participation regarding the response action
which are at least equivalent to the level of public partici-
pation procedures applicable under CERCLA and under the
Solid Waste Disposal Act. -

(2) EFrFecT OF WAIVER.—The waiver of any permit require-
ment under this subsection shall not be construed to waive any
standard or level of control which—

(A) is applicable to any hazardous substance or pollutant
or contaminant involved in the remedial action; and

(B) would otherwise be contained in the permit.

Such waiver of any permit requirement under subtitle C of the
Solid Waste Disposal Act shall only apply to the extent that the
facility or remedial action involves the onsite treatment with a
mobile incineration unit of waste present at such site. The
waiver shall not apply to any other regulated or potentially reg-
ulated activity, including the use of the mobile incineration
unit for actions not authorized by the State. .

(3) EXPIRATION OF AUTHORITY.—The authority of this subsec-
tion shall terminate at the end of 3 years, unless the State dem-
onstrates, to the satisfaction of the Administrator, ;hqt the op-
eration of mobile incinerators in the State has sufﬁc_Lently pro-
tected public health and the environment and is consistent with
the criteria required for a permit under subtitle C of the Solid
Waste Disposal Act.

() Stupy orF JoINT USE OF TRUCKS.— _ _

(1) STupY.—The Administrator, in consultation with the Sec-
retary of Transportation, shall conduct a study of problems as-
sociated with the use of any vehicle for purposes other than the
transportation of hazardous substances when that vehicle is
used at other times for the transportation of hazardous sub-
stances. At a minimum, the Administrator shall consider—

(A) whether such joint use of vehicles should be prohibit-
ed, and
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] h joint use is permitted, special safe-

gu(ali)dsw}?;fc};lzf;a l];: ugak{zn to minimize threats to public
ironment. .

(Q)hE%zZRaTnig;zeeezgiministmtor shall submit a report, along

with recommendations, to Congress on the results of the study

conducted under paragraph (1) not later than 180 days after the

date of the enactment of this Act.
(k) RADON ASSESSMENT AND MITIGATION.—

(1) NATIONAL ASSESSMENT OF RADON GAS. —No later than one

] ini tor shall
ter the enactment of this A_ct, the Administra ]
gzetcll):n(iltf to the Congress a report which shall, to the extent possi-

ble (A) identify the locations in the United States where
radon is found in structures where people nor: mally live or
work, including educational institutions; .

(B) assess the levels of radon gas that are preseni in such
structures;

(C) determine the level of radon gas and radon daughters
which poses a threat to human health and assess for each
location identified under subparagraph (A) the extent of
the threat to human health; )

(D) determine methods of reducing or eliminating the
threat to human health of rador. gas and radon daughiers;
and

(E) include guidance and public information materials
based on the findings or research of mitigating radon.

(2) RADON MITIGATION DEMONSTRATION PROGRAM.—

(A) DEMONSTRATION PROGRAM.—The Administrator shall
conduct a demonstration program to test methods and tech-
nologies of reducing or eliminating radon gas and radon
daughters where it poses a threat to human health. The
Administrator shall take into consideration any demonstra-
tion program underway in the Reading Prong of Pennsylva-
nia, New Jersey, and New York ard at other sites prior to
enactment. The demonstration program under this section
shall be conducted in the Reading Prong, and ct such other
sites as the Administrator considers appropriate.
an{r?zj ?NNUAII; RE};OZRTS.—Z’he ?céministrator shall submit

nnual reports not later than February 1 of each vear (be-
ginning February 1, 1987) on the statgs of fthe der%,wnst(?'a-
tion program carried out under this subsection and on any
Su?g) céemonstratzon program initiated prior to enactment.
activities prreant wraly, if any, for persons undertaking

roor uc 0 the radc_)n mitigation demonstration
program authorized under this subsection shall be deter-

mined under principles of existing law.

(3) ConstrUCTION OF SECTION.—Nothing in this subsection

Z}’zlali ebe lcotnstru,ed to authorize the Administrator to carry out
ar lyop nizur ;z ory frogrfim or any activity other than research, de-
vele conrzi : na;z_ relcE,;ed .reporting, information dissemination,
ar pardgrapl(: ;gyoic;égltzesl?%eczfzed i this subsection. Nothing
h( shall be const mi 4
of the Administrator or of any o(;;if’nctted o o e authority

3 enc, ] ;
of the United States under any other aué;hor?l{t;)ro;‘ritﬂtmentalzty
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(D) GuLF CoAST HAZARDOUS SUBSTANCE RESEARCH, DEVELOPMENT,
AND DEMONSTRATION CENTER.—

(1) ESTABLISHMENT OF HAZARDOUS SUBSTANCE RESEARCH, DE-
VELOPMENT, AND DEMONSTRATION CENTER.—The Administrator
shall establish a hazardous substance research, development,
and demonstration center (hereinafter in this subsection re-
ferred to as the “Center”) for the purpose of conducting research
to aid in more effective hazardous substance response and waste
management throughout the Gulf Coast.

(2) Purproses oF THE CENTER.—The Center shall carry out a
program of research, evaluation, testing, development, and dem-
onstration of alternative or innovative technologies which may
be utilized in response actions or in normal handling of hazard-
ous wastes to achieve better protection of human health and the
environment.

(3) OPERATION OF CENTER.—(A) For purposes of operating the
Center, the Administrator is authorized to enter into contracts
and cooperative agreements with, and make grants to, a univer-
sity related institute involved with the improvement of waste
management. Such institute shall be located in . Jefferson
County, Texas.

(B) The Center shall be authorized to make grants, accept con-
tributions, and enter into agreements with universities located
in the States of Texas, Louisiana, Mississippi, Alabama, and
Florida in order to carry out the purposes of the Center.

(4) AUTHORIZATION OF APPROPRIATIONS.—There are author-
ized to be appropriated to the Administrator for purposes of car-
rying out this subsection for fiscal years beginning after Septem-
ber 30, 1986, not more than $5,000,000.

(m) RapON ProOTECTION AT CURRENT NATIONAL PRIORITIES LIST
Srres .—It is the sense of the Congress that the President, in select-
ing response action for facilities included on the National Priorities
List published under section 105 of the Comprehensive Environmen-
tal Response, Compensation, and Liability Act of 1980 because of
the presence of radon, is not required by statute or regulations to use
fully demonstrated methods, particularly those involving the offsite
transport and disposition of contaminated material, but may use in-
novative or alternative methods which protect human health and
the environment in a more cost-effective manner.

(n) SpiLr. CoNTROL TECHNOLOGY.—

(1) ESTABLISHMENT OF PROGRAM.— Within 180 days of enact-
ment of this subsection, the Secretary of the United States De-
partment of Energy is directed to carry out a program of testing
and evaluation of technologies which may be utilized in re-
sponding to liquefied gaseous and other hazardous substance
spills at the Liquefied Gaseous Fuels Spill Test Facility that
threaten public health or the environment.

(2) TECHNOLOGY TRANSFER.—In carrying out the program es-
tablished under this subsection, the Secretary shall conduct a
technology transfer program that, at a minimum—

(A) documents and archives spill control technology;

(B) investigates and analyzes significant hazardous spill
incidents; . .

(C) develops and provides generic emergency action plans;
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nts and archives spill test results; .
gﬁ c(ilzf)zlrz;s emergency action plans to respond to spills;
training of spill response personnel; and )

(F) conducts g 7 d

(G) establishes safety standards for personnel engaged in

; activities. . )

(3)Spé'lcf;;182{:%r;§ AND GRANTS.—jThe Secretary is directed to
enter into contracts and grants with a nonprofit organization in
Albany County, Wyoming, that is capable of providing the nec-
essary technical support and which is involved in environmen-
tal activities related to such hazardous substance related emer-

ncies.
ge(éc} Use or site.—The Secretary shall arrange for the use of
the Liquefied Gaseous Fuels Spill Test Facility to carry out the
provisions of this subsection.

(0) Pacrric NorTHWEST HAZARDOUS SUBSTANCE RESEARCH, DE-
VELOPMENT, AND DEMONSTRATION CENTER.— .

(1) EstaBriSHMENT.—The Administrator shall establish a
hazardous substance research, development, and demonstration
center (hereinafter in this subsection referred to as the “Center”)
for the purpose of conducting research to aid.in more effective
hazardous substance response in the Pacific Northwest.

(2) PurPOSES OF CENTER.—The Center shall carry out a pro-
gram of research, evaluation, testing, development, and demon-
stration of alternative or innovative technologies which may be
utilized in response actions to achieve more permanent protec-
tion of human health and welfare and the environment.

(3) OPERATION OF CENTER.—

(A) NoNPROFIT ENTITY.—For the purposes of operating
the Center, the Administrator is authorized to enter into
contracts and cooperative agreements with, and make
grants to, a nonprofit private entity as defined in section
201(i) of Public Law 96-517 which entity shall agree io pro-
vide the basic technical and management personnel. Such
nonprofit private entity shall also agree to provide at least
two permanent research facilities, one of which shall be lo-
cated in Benton County, Washington, and one of which
shall be located in Clallam County, Washington.

(B) AurHORITIES.—The Center shall be authorized to
make grants, accept contributions, and enter into agree-
Z)lflntgrwzth z;(r;iv}frsitieé located in the States of Washing-

, Oregon, Idaho, an ]

( purposes of the Conter Montana in order to carry out the

AZARDOUS WASTE RESEARCH AT THE HANFORD SITE.—
thg‘lée{llnglRAGEN%Y AGREEMENTS.—The Administrator and
agency q re’ey of ; nergy are authorized to enter into inter-

greements with one another for the Dpurpose of pro-

viding for research, evaluation, testing, development, and

the Hanford site, in the S ]
, tate of Washington.
tth)S i'?gzmc.—ghere 18 authorized to be appropriated to.
i }y of Lnergy for purposes of carrying out this
or fiscal years beginning after September 30,
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1986, not more than $5000,000. All sums appropriated
under this subparagraph shall be provided to the Adminis-
trator by the Secretary of Energy, pursuant to the interagen-
cy agreement entered into under subparagraph (A), for the
purpose of the Administrator entering into contracts and
cooperative agreements with, and making grants to, the
Center in order to carry out the research, evaluation, test-
ing, development, and demonstration described in para-
graph (1).

(5) AUTHORIZATION OF APPROPRIATIONS.—There is authorized
to be appropriated to the Administrator for purposes of carrying
out this subsection (other than paragraph (}) for fiscal years be-
ginning after September 30, 1986, not more than $5,000,000.

(p) SILVER CREEK TAILINGS.—Effeciive with the date of enactment
of this Act, the facility listed in Group 7 in EPA National Priorities
List Update #14 (50 Federal Register 37956, September 18, 1985), the
site in Park City, Utah, which is located on tailings from noncoal
mining operations, shall be deemed removed from the list of sites
recommended for inclusion on the National Priorities List, unless
the President determines upon site specific data not used in the pro-
posed listing of such facility, that the facility meets requirements of
the Hazard Ranking System or any revised Hazard Ranking
System.

SEC. 119. RESPONSE ACTION CONTRACTORS.
Title I of CERCLA is amended by adding the following new sec-
tion after section 118:

“SEC. 119. RESPONSE ACTION CONTRACTORS.
“la) L1aBiLiTY OF RESPONSE ACTION CONTRACTORS.—

“(1) RESPONSE ACTION CONTRACTORS.—A person who is a re-
sponse action contractor with respect to any release or threat-
ened release of a hazardous substance or pollutant or contami-
nant from a vessel or facility shall not be liable under this title
or under any other Federal law to any person for injuries, costs,
damages, expenses, or other liability (including but not limited
to claims for indemnification or contribution and claims by
third parties for death, personal injury, illness or loss of or
damage to property or economic loss) which results from such
release or threatened release. .

“(9) NEGLIGENCE, ETC.—Paragraph (1) shall not apply in the
case of a release that is caused by conduct of the response action
contractor which is negligent, grossly negligent, or which consti-
tutes intentional misconduct. ]

“(3) EFFECT ON WARRANTIES; EMPLOYER LIABILITY.—Nothing
in this subsection shall affect the liability of any person under
any warranty under Federal, State, or common law. Nothing in
this subsection shall affect the liability of an employer who is a
response action contractor to any employee of such employer
under any provision of law, including any provision of any law
relating to worker’s compensation.

“(4) GOVERNMENTAL EMPLOYEES.—A state employee or an em-
ployee of a political subdivision who provides services relating
to response action while acting within the scope of his authority
as a governmental employee shall have the same exemption
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abili j the other provisions of this section) as
g(})nio?i(ilzlél% (tsilztebjrics;écr)we action c}c:ntractor under this section.

“ VISIONS.— )

(e *5;}3’%?,,53113% OF OTHER PERS_ONs.—The defense prﬁvzded by
section 107(b)(3) shall not be available to any potentia (32 rgzspon-
sible party with respect to any costs or damages lcaause y any
act or omission of a response action contractor. xcept ;lzs pro-
vided in subsection (a)4) and the preceding sentence, nothing in
this section shall affect the Liability under this Act or under
any other Federal or State law of any person, other than a re-

jon contractor. . .
Sp(‘)"(?)e chzze?EN oF PLAINTIFF.—Nothing in ;hx.g section sha@l
affect the plaintiff’s burden of establishing liability under this
title.

“c) INDEMNIFICATION.— .
“1) In GeENERAL.—The President may agree to hold harmless

and indemnify any response action contractor meeting the re-
quirements of this subsection against any habzl;ty (zncludl_ng
the expenses of litigation or settlement) for nggllgence arising
out of the contractor’s performance in carrying out response
action activities under this title, unless such liability was
caused by conduct of the contractor which was grossly negligent
or which constituted intentional misconduct.

“9) AppLicABILITY.—This subsection shall apply only with
res};fct to a response action carried out under written agreement
with—

“(A) the President;
“(B) any Federal agency;
~ “(C) a State or political subdivision which has entered
into a contract or cooperative agreement in accordance with
section 104(d)1) of this title; or
“(D) any potentially responsible party carrying out any
agreement under section 122 (relating to settlements) or sec-
| tion 106 (relating to abatement).
 “(3) Source oF FUNDING.—This subsection shall not be sub-
Ject to section 1301 or 1341 of title 31 of the United States Code
or section 3732 of the Revised Statutes (41 U.S.C. 11) or to sec-
tion 3 of the Superfund Amendments and Reauthorization Act
of 1986. For purposes of section 111, amounts expended pursu-
ant to this subsection for indemnification of any response action
con_t;agtor (except with respect to federally owned or operated
gzt(;zr ez(tiles) shall be considered governmental response costs in-
curree pL;lrsuant to section 104. If sufficient funds are unavail-
be hzn the Hazardous Substance Superfund established under
suochapter A of chapter 98 of the Internal Revenue Code of

1954 to make payments pursuant to such indemnification or if

the Fund is repealed, there are authorized to be appropriated

such amounts as may be necessa
Ci ssary to make such payments.
prozf{‘iii e{E'iES,LZZREMfLJyTs.——An indemnification agr"ge‘rynent may be
provided er this subsection only if the President determines
ea{?(A )of Tg}ize following requirements are met:
e liability covered by the indemnification agree-

ment exceeds oris n T ]
3 ot covered b ' 3
ﬁur 7 ! y insurance avallable, at a

le price, to the contractor at the time the
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contractor enters into the contract to provide response
action, and adequate insurance to cover such liability is not
generally available at the time the response action contract
s entered into.

“(B) The response action contractor has made diligent ef-
forts to obtain insurance coverage from non-Federal sources
to cover such liability.

“(C) In the case of a response action contract covering
more than one facility, the response action contractor agrees
to continue to make such diligent efforts each time the con-
tractor begins work under the contract at a new facility.

“(9) LIMITATIONS. —

“(A) LiaBILiTy coVERED.—Indemnification under this
subsection shall apply only to response action contractor li-
ability which results from a release of any hazardous sub-
stance or pollutant or contaminant if such release arises
out of response action activities.

“YB) DEDUCTIBLES AND LIMITS.—An indemnification
agreement under this subsection shall include deductibles
and shall place limits on the amount of indemnification to
be made available.

“(C) CONTRACTS WITH POTENTIALLY RESPONSIBLE PAR-
TIES.—

“6)) Decision 1o INDEMNIFY.—In deciding whether to
enter into an indemnification agreement with a re-
sponse action contractor carrying out a written contract
or agreement with any potentially responsible party,
the President shall determine an amount which the po-
tentially responsible party is able to indemnify the con-
tractor. The President may enter into such an indemni-
fication agreement only if the President determines
that such amount of indemnification is inadequate to
cover any reasonable potential liability of the contrac-
tor arising out of the contractor’s negligence in per-
forming the contract or agreement with such party. The
President shall make the determinations in the preced-
ing sentences (with respect to the amount and the ade-
quacy of the amount) taking into account the total net
assets and resources of potentially responsible parties
with respect to the facility at the time of such determi-
nations. )

“4i) Conprrions.—The President may pay a claim
under an indemnification agreement referred to in
clause (i) for the amount determined under clause (i)
only if the contractor has exhausted all administrative,
Jjudicial, and common law claims for indemnification
against all potentially responsible parties participating
in the clean-up of the facility with respect to the {zabll-
ity of the contractor arising out of the contractors neg-
ligence in performing the contract or agreement with
such party. Such indemnification agreement shall re-
quire such contractor to pay any deductible established
under subparagraph (B) before the contractor may re-
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cover any amount from _the potentlally rt‘esponszble
arty or under the indemnification agreement. fucili

D) RCRA FaciLiTies.—No owner or opercﬁor of a I;la' i-
ty regulated under the Solid Waste Disposal tCt ma}gf fec llZ
demnified under this subsection with respect to such fa
£y. —A retained or

“ RETAINED OR HIRED.—A person

hirgg)lf;Egsge{\;ion described in subsection (eX2)(B) shaél be

eligible for indemnification under this subsectzon only if

the President specifically approves of the retaining or
7l ch person. )

“(gl%ggTogzléongY.—For purposes of section. 107, amounts
expended pursuant to this subsection for indemnification of any
person who is a response action contractor ‘wzth respect to any
release or threatened release shall be considered a cost of re-
sponse incurred by the United States Government with respect
to such release. .

“(7) ReGULATIONS.—The President shall promulgate regula-
tions for carrying out the provisions of this subsection. Before
promulgation of the regulations, the President shall develop
guidelines to carry out this section. Development of such guide-
lines shall include reasonable opportunity for public comment.

“(8) Stupy.—The Comptroller General shall conduct a study
in the fiscal year ending September 30, 1989, on the application
of this subsection, including whether indemnification agree-
ments under this subsection are being used, the number of
claims that have been filed under such agreements, and the
need for this subsection. The Comptroller General shall report
;he findings of the study to Congress no later than September

0, 1989.

“(d) ExcepTION.—The exemption provided under subsection (a)
and the authority of the President to offer indemnification under
subsection (c) shall not apply to any person covered by the provisions
of paragraph (1), (2), (3), or (4) of section 107(a) with respect to the
release or threatened release concerned if such person would be cov-
ered by such Dprovisions even if such person had not carried out any
ac{‘zons referred to in subsection (e) of this section.

(e) QEFINITIONS. —For purposes of this section—

(1) RESPONSE ACTION CONTRACT.—The term ‘response action
contract’” means any written contract or agreement entered into

by a response action contractor (as defined i
of this subsection) with— “fined in paragraph (X&)

::(A) the President;
”(B) any Federal agency;

intoC) a .St'tate; or political subdivision which has entered

.@ contract or cooperative agreement in accordance with
sec‘fzon 104(d)1) of this Act; or
any potentially responsible part carryt

agreement under section 106 or 122: party carrying out an
to provide any remediq] actio d ; . 23
listed on the National Priorit; it oy ahis Act at a facllli{y
Aot e at Friorities List, or any removal under this

to any release or threatened releas
e of a haz-
ardous substance or pollutant or contaminant from theffacility
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or to provide any evaluation, planning, engineering, surveying
and mapping, design, construction, equipment, or any ancillary
services thereto for such facility.

(2) RESPONSE ACTION CONTRACTOR.—The term ‘response
action contractor’ means—

“(A) any—

“(i) person who enters into a response action contract
with respect to any release or threatened release of a
hazardous substance or pollutant or contaminant from
a facility and is carrying out such contract; and

“ti) person, public or nonprofit private entity, con-
ducting a field demonstration pursuant to section
311(b); and
(B) any person who is retained or hired by a person de-

scribed in subparagraph (A) to provide any services relating
to a response action.

“(3) InsuraNCE.—The term ‘insurance’ means liability insur-
ance which is fair and reasonably priced, as determined by the
President, and which is made available at the time the contrac-
tor enters into the response action contract to provide response
action.

“l) CompEeTITION.—Response action contractors and subcontrac-
tors for program management, construction management, architec-
tural and engineering, surveying and mapping, and related services
shall be selected in accordance with title IX of the Federal Property
and Administrative Services Act of 1949. The Federal selection pro-
cedures shall apply to appropriate contracts negotiated by all Feder-
al governmental agencies involved in carrying out this Act. Such
procedures shall be followed by response action contractors and sub-
contractors.”,

SEC. 120. FEDERAL FACILITIES.
(a) IN GENERAL.—Title I of CERCLA is amended by adding the
following new section after section 119:

“SEC. 120. FEDERAL FACILITIES.
“la) APPLICATION OF ACT TO FEDERAL GOVERNMENT.—

“1) In GENERAL.—Each department, agency, and insirumen-
tality of the United States (including the executive, legislative,
and judicial branches of government) shall be subject to, and
comply with, this Act in the same manner and to the same
extent, both procedurally and substantively, as any nongovern-
mental entity, including liability under section 107 of this Act.
Nothing in this section shall be construed to affect the liability
of any person or entity under sections 106 and 107.

“(9) APPLICATION OF REQUIREMENTS TO FEDERAL FACILITIES. —
All guidelines, rules, regulations, and criteria which are appli-
cable to preliminary assessments carried out under this Act for
facilities at which hazardous substances are located, applicable
to evaluations of such facilities under the National Contingency
Plan, applicable to inclusion on the NatwnqlA If’rzorltzes List, or
applicable to remedial actions at such facilities shall also be
applicable to facilities which are owned or operated by a de-
partment, agency, or instrumentality of the United States in the
same manner and, to the extent as such guidelines, rules, regu-

€
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re applicable to other facilities. No de-

partment, agency, or instrumentality of the United States may

113 such guidelines, rulegs, rejgulations, or crite-
adopt o e teﬁgtu with the guidelines, rules, regula-

] hich are inconsts elu) 1
Zgnsw and criteria established by the Administrator under this

Ac‘t“(ﬁf) Exceprions.—This subsection shall not apply to the

therwise provided in this section with respect to applica-
Zﬁegfn% periods.pThis subsection shall also not apply to any re-
quirements relating to bonding, insurance, or financial respon-
sibility. Nothing in this Act shall be'construed to require a
State to comply with section 104(c)3) in the case of a facility
which is owned or operated by any department, agency, or in-
strumentality of the United States. _ ]
“(4) STATE LAWS.—State laws concerning removal and remedi-
al action, including State laws regarding enforcement, shall
apply to removal and remedial action at facilities owned or op-
erated by a department, agency, or instrumentality of the
United States when such facilities are not included on the Na-
tional Priorities List. The preceding sentence shall not apply to
the extent a State law would apply any standard or require-
ment to such facilities which is more stringent than the stand-
ards and requirements applicable to facilities which are not
owned or operated by any such department, agency, or instru-
mentality.

“(b) NoticE.—Each department, agency, and instrumentality of
the United States shall add to the inventory of Federal agency haz-
ardous waste facilities required to be submitted under section 3016
of the Solid Waste Disposal Act (in addition to the information re-
quired under section 3016(a)(3) of such Act) information on contami-
nation from each facility owned or opercted by the department,
agency, or instrumentality if such contamination affects contiguous
(t)(;lqtdjacegt prope;]t{v owned by the department, agency, or instrumen-

ity or by any other ] ] 1oti ;
ing é’ata on tai%ed. person, including o description of the monitor-

“(c) FEDERAL AGENCY HAzarDOUS Wa A —
The Administrator shall establish a spec?gllz F%(Ziﬁ:fé‘;ﬁvgiicl) Olggfg;'d—
ous Waste Compliance Docket (hereinafter in this section r?éferred to
as the ‘docket’) which shall contain each of the following:

(1) All information submitted under section 3016 of the
Solid Waste Disposal Act and subsection (b) of this secti X
garding any Federal facility and notice of each sub. equ ret
acf‘z(%;z Ita;aen under this Act with respect to the fagilit;u seqtien

nformat ] : .
strumentality of the Untres Sy department, agency, or in-
such Act tnaer section 3005 or 3010 of

(3) Information submitted by the department, agency, or in-

strumentality under section | 03 of thi
. _ . s Act.
The docket shall be avatlable for public inspection at reasonable

times. Six months after establ;
ablishment of the d
months thereafter, the Admznistrqtqr sha};l publi?sclfeitn at’ll:i ;?zggag

the docket durin the i ; ;
publication shal§ alseo l%’él&((i;;tely preceding 6-month period. Such

where in the appropriate regional

lations, and criteria @
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office of the Envfronme_ntal Protection Agency additional informa-
tion may be obtained with respect to any facility on the docket. The
Admznzsgfratqr shall establish a program to provide information to
the public with respect to facilities which are included in the docket
under this subsection.

“(d) ASSESSMENT aND EvALUATION.—Not later than 18 months
after the enactment of the Superfund Amendments and Reauthor-
ization Act of 1986, the Administrator shall take steps to assure
that a prelzmmary assessment is conducted for each facility on the
docket. Following such preliminary assessment, the Administrator
shall, where appropriate—

“v evaluate such facilities in accordance with the criteria es-
tablished in accordance with section 105 under the National
Cogtmgency Plan for determining priorities among releases;
an

“) include such facilities on the National Priorities List
maintained under such plan if the facility meets such criteria.

Such criteria shall be applied in the same manner as the criteria

are applied to facilities which are owned or operated by other per-

sons. Evaluation and listing under this subsection shall be complet-

ed not later than 30 months after such date of enactment. Upon the

receipt of a petition from the Governor of any State, the Administra-

g)r ].:hall make such an evaluation of any facility included in the
ocket.

“(e) REQUIRED ACTION BY DEPARTMENT. —

‘(1) RI/FS.—Not later than 6 months after the inclusion of
any facility on the National Priorities List, the department,
agency, or instrumentality which owns or operates such facility
shall, in consultation with the Administrator and appropriate
State authorities, commence a remedial investigation and feasi-
bility study for such facility. In the case of any facility which is
listed on such list before the date of the enactment of this sec-
tion, the department, agency, or instrumentality which owns or
operates such facility shall, in consultation with the Adminis-
trator and appropriate State authorities, commence such an in-
vestigation and study for such facility within one year after
such date of enactment. The Administrator and appropriate
State authorities shall publish a timetable and deadlines for
expeditious completion of such investigation and study.

‘9) COMMENCEMENT OF REMEDIAL ACTION; INTERAGENCY
AGREEMENT.—The Administrator shall review the results of
each investigation and study conducted as provided in parao-
graph (1). Within 180 days thereafter, the head of the depart-
ment, agency, or instrumentality concerned shall enter into an
interagency agreement with the Administrator for the expedi-
tious completion by such department, agency, or instrumentality
of all necessary remedial action at such facility. Substantial
continuous physical onsite remedial action shall be commenced
at each facility not later than 15 months after completion of the
investigation and study. All such interagency agreements, in-
cluding review of alternative remedial action plans and selec-
tion of remedial action, shall comply with the public participa-
tion requirements of section 117.
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REMEDIAL ACTIONS.—Remedial actions at
teragency agreements under this section
ditiously as practicable. Each agency
! budget submi.zsio};zs tol(tih?) Cong(;e.:s
; j nding which cou e used to
argilfﬁfewf;f gllete;;lscglz? (rzfrfzrgc:i);'afluactioi. The budget submission
ghall also include a statement of the hazard posed by the facili-
ty to human health, welfare, and the environment and identify
the specific consequences of failure to begin and complete reme-
n. .
du‘l‘é&c)wggNTENTs oF AGREEMENT.—Each interagency agreement
under this subsection shall include, but shall not be limited to,
each of the following: . ' _

““A) A review of alternative remedial actions and selec-
tion of a remedial action by the head of the relevant de-
partment, agency, or instrumentality and the Administra-
tor or, if unable to reach agreement on selection of a reme-
dial action, selection by the Administrator.

“(B) A schedule for the completion of each such remedial
action.

“C) Arrangements for long-term operation and mainte-
nance of the facility.

“(5) ANNUAL REPORT.—Each department, agency, or instru-
mentality responsible for compliance with this section shall fur-
nish an annual report to the Congress concerning its progress in
implementing the requirements of this section. Such reports
shall include, but shall not be limited to, each of the following
ttems:

“3) COMPLETION OF
facilities subject to in
shall be completed as expe
shall include in its annua

i<

‘A) A report on the progress in reaching interagency
agreements under this section.
B The specific cost estimates and budgetary proposals
znl‘)f)lved in each interagency agreement.
C) A brief summary of the public comments regarding
ea(‘:‘h proposed interagency agreement.
(D) A description of the instances in which no agree-
ment was reached.
(E) A report on progress in conducting investigations
an‘c(l studies under paragraph (1).
“?3 1}1 r:foor:t on progress in conducting remedial actions.
Ny port on progress in conducting remedial action
Z isf;aalltzes which are not listed on the National Priorities
With reépect to instances in whi
in _ _ ich no agreement was reached
u;lthm the required time period, the department, agency, or in-
ilrlémeptalzty filing the report under this paragraph shall in-
¢ gl;esmler;z tSligtlzls repor}tl gn Ye%planation of the reasons why no
reached. e annual report required by this
g;:éltg:zrt Cépgt a‘;?sallf atl}fO contain a detailed descript?on on a%’State-
O the status of each facility subject to this sec-

K ; tat
c;(l)l{lt,ylfigllgg;ng (ti deszrzptlon of the hazard presented by each fa-
sponée wans na schedules for initiating and completing re-
o ction, enforcement status (where appropriate), and an

on of any postponements or failure to complete re-
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sponse action. Such reports shall also be submitted to the affect-
ed States.

“6) SETTLEMEJ_VTS WITH OTHER PARTIES.—If the Administra-
tor, in consultation with the head of the relevant department,
agency, or {nstru;nen_tality of the United States, determines that
remedial investigations and feasibility studies or remedial
action will be done properly at the Federal facility by another
potentially responsible party within the deadlines provided in
paragraphs (1), (2), and (3) of this subsection, the Administrator
may enter into an agreement with such party under section 192
(relating to settlements). Following approval by the Attorney
General of any such agreement relating to a remedial action,
the agreement shall be entered in the appropriate United States
district court as a consent decree under section 106 of this Act.

“f) StaTE AND LoCAL PARTICIPATION.—The Administrator and
each department, agency, or instrumentality responsible for compli-
ance with this section shall afford to relevant State and local offi-
cials the opportunity to participate in the planning and selection of
the remedial action, including but not limited to the review of all
applicable data as it becomes available and the development of
studies, reports, and action plans. In the case of State officials, the
oppor]'tgu]nity to participate shall be provided in accordance with sec-
tion .

‘(&) TRANSFER OF AUTHORITIES.—Except for authorities which are
delegated by the Administrator to an officer or employee of the En-
vironmental Protection Agency, no authority vested in the Adminis-
trator under this section may be transferred, by executive order of
the President or otherwise, to any other officer or employee of the
United States or to any other person.

“Ch) PROPERTY TRANSFERRED BY FEDERAL AGENCIES.—

“(1) Nortice.—After the last day of the 6-month period begin-
ning on the effective date of regulations under paragraph (2) of
this subsection, whenever any department, agency, or instrumen-
tality of the United States enters into any contract for the sale
or other transfer of real property which is owned by the United
States and on which any hazardous substance was stored for
one year or more, known to have been released, or disposed of,
the head of such department, agency, or instrumentality shall
include in such contract notice of the type and quantity of such
hazardous substance and notice of the time at which such stor-
age, release, or disposal took place, to the extent such informa-
tion is available on the basis of a complete search of agency

iles.
4 “42) FORM OF NOTICE; REGULATIONS.—Notice under this sub-
section shall be provided in such form and manner as may be
provided in regulations promulgated by the Administrator. As
promptly as practicable after the enactment of this subsection
but not later than 18 months after the date of such enactment,
and after consultation with the Administrator of the General
Services Administration, the Administrator shall promulgate
regulations regarding the notice required to be provided under
this subsection.

“(3) CONTENTS OF CERTAIN DEEDS.—After the last day of the
6-month period beginning on the effective date of regulations
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. . . ;

h (2) of this subsection, in the case of any rea
undeerrfv az&%gp y( thernited States on which any hazardous
pr(l))ptarz:e was stored for one year or more, known to have been
rolet d of, each deed entered into for the transfer

dispose
sty e United St o any other person

1 I contain— L .
entity S‘f(ljg to the extent such information is available on the

‘. of a complete search of agency files—
basts Of‘(i) a né)tice of the type and quantity of such hazard-

ous substances, . '
“qi) notice of the time at which such storage, release,

r disposal took place, and ) ] )
° “(iis a descrigtion of the remedial action taken, if
any, and

“YB) a covenant warranting that—

“;) all remedial action necessary to protect human
health and the environment with respect to any such
substance remaining on the property has been taken
before the date of such transfer, and

“(4i) any additional remedial action found to be nec-
essary after the date of such transfer shall be conduct-
ed by the United States.

The requirements of subparagraph (B) shall not apply in any
case in which the person or entity to whom the property is
transferred is a potentially responsible party with respect to
such real property.
“4) OLIGaTIONS UNDER SoLip Waste Disposar AcT.—Nothing
in this section shall affect or impair the obligation of any depart-
ment, agency, or instrumentality of the United States to comply
with any requirement of the Solid Waste Disposal Act (including

corrective action requirements).

“G) NaTroNaL SEcURITY.—

‘1) S17E SPECIFIC PRESIDENTIAL ORDERS.—The President may
issue such orders regarding response actions at any specified
site or facility of the Department of Energy or the Department
of Defense as may be necessary to protect the national security
interests of the United States at that site or facility. Such
orders may include, where necessary to protect such interests, an
exemption from any requirement contained in this title or under
Ztlte III] of the Superfund Amendments and Reauthorization
Pf of 1986 with respect to the site or facility concerned. The
esident shall notify the Congress within 30 days of the issu-
ance of an order under this paragraph providing for any such
erz;cgsmptlon. Such notification shall include a statement of the
thiso}r)zgréo; th;zl g?;:zntzng of the exemption. An exemption under
ohis ong aph shall be for a specified period which may not
ooeed 33 Yyear. Ac’idytwnal exemptions may be granted, each
gfa ;h f(fr tzeszdgnts issuance of a new order under this para-
graph fo he l.s;te or facility concerned. Each such additional
ption shall be for a specified period which may not exceed

of the Congress that whenever an

Y as practicable. The Congress
of the progress of any response
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action with respect to which an exemption has been issued
under this paragraph. No exemption shall be granted under
this paragraph due to lack of appropriation unless the Presi-
dent shall have specifically requested such appropriation as a
part of the budgetary process and the Congress shall have failed
to make available such requested appropriation.

“(?) CrassiFIED INFORMATION.—Notwithstanding any other
provision_of law, all requirements of the Atomic Energy Act
and all Executive orders concerning the handling of restricted
data and national security information, including ‘need to
know’ requirements, shall be applicable to any grant of access
to classified information under the provisions of this Act or
under title III of the Superfund Amendments and Reauthoriza-
tion Act of 1986.”

(b) LiMITED GRANDFATHER.—Section 120 of CERCLA shall not
apply to any response action or remedial action for which a plan is
under development by the Department of Energy on the date of en-
actment of this Act with respect to facilities—

(1) owned or operated by the United States and subject to the
Jurisdiction of such Department;

(2) located in St. Charles and St. Louis counties, Missouri, or
the city of St. Louis, Missouri, and

(3) published in the National Priorities List.

In preparing such plans, the Secretary of Energy shall consult with
the Administrator of the Environmental Protection Agency.

SEC. 121. CLEANUP STANDARDS.
(@) AMENDMENT oF CERCLA.—Title I of CERCLA is amended by
adding the following new section after section 120:

“SEC. 121. CLEANUP STANDARDS.

“la) SELECTION OF REMEDIAL AcTION.—The President shall select
appropriate remedial actions determined to be necessary to be car-
ried out under section 104 or secured under section 106 which are in
accordance with this section and, to the extent practicable, the na-
tional contingency plan, and which provide for cost-effective re-
sponse. In evaluating the cost effectiveness of proposed alternative
remedial actions, the President shall take into account the total
short- and long-term costs of such actions, including the costs of op-
eration and maintenance for the entire period during which such
activities will be required. ‘ ) ]

“(b) GENERAL RULES.—(1) Remedial actions in which treatment
which permanently and significantly reduces the volume, toxicity or
mobility of the hazardous substances, pollutants, and contaminants
is a principal element, are to be preferred over remedial actions not
involving such treatment. The offsite transport and disposal of haz-
ardous substances or contaminated materials without such treat-
ment should be the least favored alternative remedial action where
practicable treatment technologies are available. The President
shall conduct an assessment of permanent solutions and alternative
treatment technologies or resource recovery technologies that, in
whole or in part, will result in a permanent and significant de-
crease in the toxicity, mobility, or volume of the hazardous su}i)-
stance, pollutant, or contaminant. In making such assessment, the
President shall specifically address the long-term effectiveness of
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jous alternatives. In assessing alternative remedial actions, the
var .

: o . -
1 t @ minimum, take.mto accoun ) _
Preszde:%f‘j‘ ];?zle,lgng-term uncertainties associated with land dispos-

al;“(B} the goals, objectives, and requirements of the Solid Waste
J l ACt; 0 . “F v .

DL“S‘J?CO}g athe persistence, toXiClty, mobility, and propensity to

bioaccumulate of such hazardous substances and their constitu-

en‘tffb) short- and long-term potential for adverse health effects

from human exposu(e,‘t ce costs:
“ -term maintenan ; . .
“% g;)zzéjootential for future remedial action costs if the alter-
native remedial action in question were to fail; and )
“(G) the potential threat to human health and the environ-
ment associated with excavation, transportation, and redispo-
sal, or containment. ] . .
The President shall select a remedial action that is protective of
human health and the environment, that is cost effective, and that
utilizes permanent solutions and alternative treatment technologies
or resource recovery technologies to the maximum extent practicable.
If the President selects a remedial action not appropriate for a pref-
erence under this subsection, the President shall publish an expla-
nation as to why a remedial action involving such reductions was
not selected.

“(2) The President may select an alternative remedial action meet-
ing the objectives of this subsection whether or not such action has
been achieved in practice at any other facility or site that has simi-
lar characteristics. In making such a selection, the President may
take into account the degree of support for such remedial action by
parties interested in such site.

“(c) REviEw.—If the President selects a remedial action that re-
sults in any hazqrdous substances, pollutants, or contaminants re-
maining at the site, the President shall review such remedial action
no less often than each 5 years after the initiation of such remedial
action to assure that hyman health and the environment are being
protected by the remedial action being implemented. In addition, if
upon such review it is the judgment of the President that action is
appropriate at such site in accordance with section 104 or 106, the
President shall take or require such action. The President shall
;ggzg_e? ;}}ll: Con%ft;ess alllist of facilities for which such review is

) results o ] ;
res‘z‘tlt of sueh reviews.f all such reviews, and any actions taken as a
(d) DEGREE OF CLEANUP.—(1) Remedial actions selected under

this section or otherwise required .
; or
under this Act shall attain : agreed to by the President

sented by the rele
ant, or c%ntamina?zst‘.2 or threatened release of such substance, pollut-

“(2/A) With respect to q
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taminant that will remain g’nsi(;za :;d'ius substance, pollutant or con
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‘() _any standard, requirement, criteria, or limitation under
any Federal environmental law, including, but not limited to,
the Toxic Substances Control Act, the Safe Drinking Water Act,
the Clean Air Act, the Clean Water Act, the Marine Protection,
Research and Sanctuaries Act, or the Solid Waste Disposal Act,
or

“(ti) any promulgated standard, requirement, criteria, or limi.
tation under a State environmental or facility siting law that is
more stringent than any Federal standard, requirement, crite-
ria, or limitation, including each such State standard, require-
ment, criteria, or limitation contained in a program approved,
authorized or delegated by the Administrator under a statute
cited in subparagraph (A), and that has been identified to the
President by the State in a timely manner,

is legally applicable to the hazardous substance or pollutant or con-
taminant concerned or is relevant and appropriate under the cir-
cumstances of the release or threatened release of such hazardous
substance or pollutant or contaminant, the remedial action selected
under section 104 or secured under section 106 shall require, at the
completion of the remedial action, a level or standard of control for
such hazardous substance or pollutant or contaminant which at
least attains such legally applicable or relevant and appropriate
standard, requirement, criteria, or limitation. Such remedial action
shall require a level or standard of control which at least attains
Maximum Contaminant Level Goals established under the Safe
Drinking Water Act and water quality criteria established under
section 304 or 303 of the Clean Water Act, where such goals or crite-
ria are relevant and appropriate under the circumstances of the re-
lease or threatened release.

“B)i) In determining whether or not any water quality criteria
under the Clean Water Act is relevant and appropriate under the
circumstances of the release or threatened release, the President
shall consider the designated or potential use of the surface or
groundwater, the environmental media affected, the purposes for
which such criteria were developed, and the latest information
avatlable. o

“Ci) For the purposes of this section, a process for establishing al-
ternate concentration limits to those otherwise applicable for haz-
ardous constituents in groundwater under subparagraph (A) may
not be used to establish applicable standards under this paragraph
if the process assumes a point of human exposure beyond the bound-
ary of the facility, as defined at the conclusion of the remedial in-
vestigation and feasibility study, except where—

“T) there are known and projected points of entry of such
groundwater into surface water; and o )

“ID on the basis of measurements or projections, there is or
will be no statistically significant increase of such constituents
from such groundwater in such surface water at the point of
entry or at any point where there is reason to believe accumula-
tion of constituents may occur downstream; and

“(ITD) the remedial action includes enforceable measures thai
will preclude human exposure to the contaminated groundwater
at any point between the facility boundary and all known ana
projected points of entry of such groundwvater into surface water
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then the assumed point of human exposure may be at such known
and projected points of entry. ) _

“(é’))(i)J Clauslé (i) of this subparagraph shall be applicable only in
cases where, due to the President's selection, in c_’ompllance with
subsection (b)X1), of a proposed remedial action whl_ch does not per-
manently and significantly reduce the volume, toxicity, or mobility
of hazardous substances, pollutants, or contaminants, the proposed
disposition of waste generated by or associated with the remedial
action selected by the President is land disposal in a State referred
to in clause (ii).

“tii) Except as provided in clauses (iii) and (iv), a State standard,
requirement, criteria, or limitation (including any State siting
standard or requirement) which could effectively result in the state-
wide prohibition of land disposal of hazardous substances, pollut-
ants, or contaminants shall not apply.

“6iti) Any State standard, requirement, criteria, or limitation re-
ferred to in clause (it) shall apply where each of the following condi-
tions is met:

“) The State standard, requirement, criteria, or limitation is
of general applicability and was adopted by formal means.

“aI) The State stendard, requirement, criteria, or limitation
was adopted on the basis of hydrologic, geologic, or other rele-
vant considerations and was not adopted for the purpose of pre-
cluding onsite remedial actions or other land disposal for rea-
sons unrelated to protection of human health and the environ-
ment.

“(IID The State arranges for, and assures payment of the in-
cremental costs of utilizing, a facility for disposition of the haz-
ardous substances, pollutants, or contaminants concerned.

“(iv) Where the remedial action selected by the President does not
conform to a State standard and the State has initiated a law suit
against the Environmental Protection Agency prior to May 1, 1986,
to seek to have the remedial action conform to such standard, the
President shall conform the remedial action to the State standard.
The State shall assure the availability of an offsite facility for such
remedial action.

“3) In the case of any removal or remedial action tnvolving the
transfer of any hazardous substance or pollutant or contaminant
offsite, such hazardous substance or pollutant or contaminant shall
only be transferred to a facility which is operating in compliance
with section 3004 and 3005 of the Solid Waste Disposal Act (or,
where applicable, in compliance with the Toxic Substances Control
Act or other applicable Federal law) and all applicable State re-
quirements. Such substance or pollutant or contaminant may be
transferred to a land disposal facility only if the President deter-
mines f‘hat both of the following requirements are met:

(A) The unit to which the hazardous substance or pollutant
or contaminant is transferred is not releasing any hazardous
waste, or constituent thereof, into the groundwater or surface
wa“t(eé)oﬁ‘znl' h rel

such releases from other uni T
being controlled by a correlz'tive action p’:é?ra(:rtz ZZZrZ?)zglg/ ;,‘zirz‘fe3
Administrator under subtitle C of the Solid Waste Disposal Act.
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The President shail notify the owner or operator of such facility of
determinations under this paragraph.

“t4) The President may select a remedial action meeting the re-
quirements of paragraph (1) that does not attain a level or standard
of control at least equivalent to a legally applicable or relevant and
appropriate standard, requirement, criteria, or limitation as re-
quired by paragraph (2) (including subparagraph (B) thereof), if the
President finds that—

“(A) the remedial action selected is only part of a total reme-
dial action that will attain such level or standard of control
when completed;

“(B) compliance with such requirement at that facility will
result in greater risk to human health and the environment
than alternative options;

“C) compliance with such requirements is technically imprac-
ticable from an engineering perspective;

“(D) the remedial action selected will attain a standard of
performance that is equivalent to that required under the other-
wise applicable standard, requirement, criteria, or limitation,
through use of another method or approach;

“(E) with respect to a State standard, requirement, criteria, or
limitation, the State has not consistently applied (or demon-
strated the intention to consistently apply) the standard, re-
quirement, criteria, or limitation in similar circumstances at
other remedial actions within the State; or

“CF) in the case of a remedial action to be undertaken solely
under section 104 using the Fund, selection of a remedial action
that attains such level or standard of control will not provide a
balance between the need for protection of public health and
welfare and the environment at the facility under consider-
ation, and the availability of amounts from the Fund to re-
spond to other sites which present or may present a threat to
public health or welfare or the environment, taking into consid-
eration the relative immediacy of such threats.

The President shall publish such findings, together with an expla-
nation and appropriate documentation.

“le) PErRMITS AND ENFORCEMENT.—(1) No Federal, State, or local
permit shall be required for the portion of any removal or remedial
action conducted entirely onsite, where such remedial action is se-
lected and carried out in compliance with this section. )

“9) A State may enforce any Federal or State standard, require-
ment, criteria, or limitation to which the remedial action is re-
quired to conform under this Act in the United States district court
for the district in which the facility is located. Any consent decree
shall require the parties to attempt expeditiously to resolve disagree-
ments concerning implementation of the remedial action informally
with the appropriate Federal and State agencies. Where the parties
agree, the consent dzcree may provide for administrative enforce-
ment. Each consent decree shall also contain stipulated penalties
for violations of the decree in an amount not to ‘exceed 325,000 per
day, which may be enforced by either the President or'the State.
Such stipulated penalties shall not be construed to impair or affect
the authority of the court to order compliance with the specific
terms of any such decree.
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“(f) STATE INVOLVEMENT. —(1) The President shall promulgate reg-
ulations providing for substantial and meaningful involvement by
sach State in initiation, development, and selection of remedial ac-
tions to be undertaken in that State. The regulations, at a mini-
mum, shall include each of the following:

“CA) State involvement in decisions whether to perform a pre-
liminary assessment and site inspection. '

“(B) Allocation of responsibility for hazard ranking system
scoring. i .

“(C)gState concurrence in deleting sites from the National Pri-
orities List. .

“D) State participation in the long-term planning process for
all remedial sites within the State. ‘

“YE) A reasonable opportunity for States to review and com-
ment on each of the following: o

“4) The remedial investigation and feasibility study and
all data and technical documents leading to its issuance.

“ii) The planned remedial action identified in the reme-
dial investigation and feasibility study.

“ii) The engineering design following selection of the
final remedial action.

“Gv) Other technical data and reports relating to imple-
mentation of the remedy.

“(v) Any proposed finding or decision by the President to
exercise the authority of subsection (d)(}).

“(F) Notice to the State of negotiations with potentially re-
sponsible parties regarding the scope of any response action at a
facility in the State and an opportunity to participate in such
negotiations and, subject to paragraph (2), be a party to any set-
tlement.

“(G) Notice to the State and an opportunity to comment on
the President’s proposed plan for remedial action as well as on
alternative plans under consideration. The President’s proposed
decision regarding the selection of remedial action shall be ac-
companied by a response to the comments submitted by the
State, including an explanation regarding any decision under
subsection (d)4) on compliance with promulgated State stand-
g;d,z A copy of such response shall also be provided to the

ate,

“(H) Prompt notice and_explanation of each proposed action

_ to the State in which the facility is located.

Prior to the promulgation of such regulations, the President shall
provide notice to the State of negotiations with potentially responsi-
ble parties regarding the scope of any response action at a facility in
the State, and such State may participate in such negotiations and,
su{)!ect to paragraph (2), any settlements.

(2XA) This paragraph shall apply to remedial actions secured
under section 106. At least 30 days prior to the entering of any con-
sent decree, if the President proposes to select a remedial action that
does not attain a legally applicable or relevant and appropriate
standard, requirement, criteria, or limitation, under the authority of
subsection (d)}), the President shall provide an opportunity for the
State to concur or not concur in such selection. If the State concurs,
the State may become a signatory to the consent decree.



69

“(B) If the State does not concur in such selection, and the State
desires to have the remedial action conform to such standard, re-
quirement, criteria, or limitation, the State shall intervene in the
action under section 106 before entry of the consent decree, to seek to
have the remedial action so conform. Such intervention shall be a
matter of right. The remedial action shall conform to such stand-
ard, requirement, criteria, or limitation if the State establishes, on
the administrative record, that the finding of the President was not
supported by substantial evidence. If the court determines that the
remedial action shall conform to such standard, requirement, crite-
ria, or limitation, the remedial action shall be so modified and the
State may become a signatory to the decree. If the court determines
that the remedial action need not conform to such standard, re-
quirement, criteria, or limitation, and the State pays or assures the
payment of the additional costs attributable to meeting such stand-
ard, requirement, criteria, or limitation, the remedial action shall
be so modified and the State shall become a signatory to the decree.

“(C) The President may conclude settlement negotiations with po-
tentially responsible parties without State concurrence.

“(3XA) This paragraph shall apply to remedial actions at facili-
ties owned or operated by a department, agency, or instrumentality
of the United States. At least 30 days prior to the publication of the
President’s final remedial action plan, if the President proposes to
select a remedial action that does not attain a legally applicable or
relevant and appropriate standard, requirement, criteria, or limita-
tion, under the authority of subsection (d)4), the President shall
provide an opportunity for the State to concur or not concur in such
selection. If the State concurs, or does not act within 30 days, the
remedial action may proceed.

‘“AB) If the State does not concur in such selection as provided in
subparagraph (A), and desires to have the remedial action conform
to such standard, requirement, criteria, or limitation, the State may
maintain an action as follows:

“G) If the President has notified the State of selection of such
a remedial action, the State may bring an action within 30 days
of such notification for the sole purpose of determining whether
the finding of the President is supported by substantial evi-
dence. Such action shall be brought in the United States dis-
trict court for the district in which the facility is located.

“Gi) If the State establishes, on the administrative record,
that the President’s finding is not supported by substantial evi-
dence, the remedial action shall be modified to conform to such
standard, requirement, criteria, or limitation. . o

“Gi1) If the State fails to establish that the President’s find-
ing was not supported by substantial evidence and if the State
pays, within 60 days of judgment, the additional costs attribut-
able to meeting such standard, requirement, criteria, or limita-
tion, the remedial action shall be selected to meet suqh stand-
ard, requirement, criteria, or limitation. If the State fails to pay
within 60 days, the remedial action selected by the President
shall proceed through completion.

“C) Nothing in this section precludes, and the court shall not
enjoin, the Federal agency from taking any remedial action unrelat-
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tion 106, following approval of the agreement by the Attor-
ney General, except as otherwise provided in the case of cer-
tain administrative settlements referred to in subsection (g),
the agreement shall be entered in the appropriate United
States district court as a consent decree. The President need
not make any finding regarding an imminent and substan-
tial endangerment to the public health or the environment
in connection with any such agreement or consent decree.

““B) ErrecT.—The entry of any consent decree under this
subsection shall not be construed to be an acknowledgment
by the parties that the release or threatened release con-
cerned constitutes an imminent and substantial endanger-
ment to the public health or welfare or the environment.
Except as otherwise provided in the Federal Rules of Evi-
dence, the participation by any party in the process under
this section shall not be considered an admission of liabil-
ity for any purpose, and the fact of such participation shall
not be admissible in any judicial or administrative proceed-
ing, including a subsequent proceeding under this section.

“C) StrucTtUureE.—The President may fashion a consent
decree so that the entering of such decree and compliance
with such decree or with any determination or agreement
made pursuant to this section shall not be considered an
admission of liability for any purpose.

“(2) PUBLIC PARTICIPATION.—

“lfA) FiLING OF PROPOSED JUDGMENT.—At least 30 days
before a final judgment is entered under paragraph (1), the
proposed judgment shall be filed with the court.

“(B) OPPORTUNITY FOR COMMENT.—The Attorney General
shall provide an opportunity to persons who are not named
as parties to the action to comment on the proposed judg-
ment before its entry by the court as a final judgment. The
Attorney General shall consider, and file with the court,
any written comments, views, or allegations relating to the
proposed judgment. The Attorney General may withdraw or
withhold its consent to the proposed judgment if the com-
ments, views, and allegations concerning the judgment dis-
close facts or considerations which indicate that the pro-
posed judgment is inappropriate, improper, or inadequate.

“(8) 104(b) AGREEMENTS.— Whenever the President enters into
an agreement under this section with any potentially responsi-
ble party with respect to action under section 104(b), the Presi-
dent shall issue an order or enter into a decree setting forth the
obligations of such party. The United States district court for
the district in which the release or threatened release occurs
may enforce such order or decree.

“(e) SPECIAL NOTICE PROCEDURES.—

“w NOTICE.'—Whenever the President determines that a
period of negotiation under this subsection would facilitate an
agreement with potentially responsible parties for taking re-
sponse action (including any action described in section 104(b)
and would expedite remedial action, the President shall so
notify all such parties and shall provide them with information
concerning each of the following:
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“ltA) The names and addresses of potentially responsible
parties (including owners and operators and other persons
referred to in section 107(a)), to the extent such information
is available.

“‘B) To the extent such information is available, the
volume and nature of substances contributed by each poten-
tially responsible party identified at the facility.

“CC) A ranking by volume of the substances at the facili-
ty, to the extent such information is available.

The President shall make the information referred to in this
paragraph available in advance of notice under this paragraph
upon the request of a potentially responsible party in accord-
ance with procedures provided by the President. The provisions
of subsection (e) of section 104 regarding protection of confiden-
tial information apply to information provided under this para-
graph. Disclosure of information generated by the President
under this section to persons other than the Congress, or any
duly authorized Committee thereof, is subject to other privileges
or protections provided by law, including (but not limited to)
those applicable to attorney work product. Nothing contained in
this paragraph or in other provisions of this Act shall be con-
strued, interpreted, or applied to diminish the required disclo-
sure of information under other provisions of this or other Fed-
eral or State laws.
“(2) NEGoTIATION.—

“YqA) Morarorium.—Except as provided in this subsec-
tion, the President may not commence action under section
104(a) or take any action under section 106 for 120 days
after providing notice and information under this subsec-
tion with respect to such action. Except as provided in this
subsection, the President may not commence a remedial in-
vestigation and feasibility study under section 104(b) for 90
days after providing notice and information under this sub-
section with respect to such action. The President may com-
mence any additional studies or investigations authorized
under section 104(b), including remedial design, during the
negotiation period.

“(B) ProPosaLs.—Persons receiving notice and informa-
tion under paragraph (1) of this subsection with respect to
action under section 106 shall have 60 days from the date
of receipt of such notice to make a proposal to the President
for undertaking or financing the action under section 106.
Persons receiving notice and information under paragraph
(1) of this subsection with respect to action under section
104(b) shall have 60 days from the date of receipt of such
a0tice to make a proposal to the President for undertaking
or financing the action under section 104(b).

“(C) ApprrioNaL PARTIES.—If an additional potentially
responsible party is identified during the negotiation period
or after an agreement has been entered into under this sub-
sectior. concerning a release or threatened release, the Presi-
dent may bring the additional party into the negotiation or
enter into a separate agreement with such party.

“(3) PRELIMINARY ALLOCATION OF RESPONSIBILITY.—
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ed to or not inconsistent with such standard, requirement, criteria,
or limitation.”.

(b) ErrecTIvE Dare.—With respect to section 121 of CERCLA, as
added by this section—

(]‘g The requirements of section 121 of CERCLA shall not
apply to any remedial action for which the Recorc‘i‘ of Dgaswn
(hereinafter in this section referred to as the “ROD ) was
signed, or the consent decree was lodged, before date of enact-
ment.

(2) If the ROD was signed, or the consent decree lodged,
within the 30-day period immediately following enactment of
the Act, the Administrator shall certify in writing that the por-
tion of the remedial action covered by the ROD or consent
decree complies to the maximum extent practicable with section
121 of CERCLA.

Any ROD signed before enactment of this Act and reopened after en-
actment of this Act to modify or supplement the selection of remedy
shall be subject to the requirements of section 121 of CERCLA.

SEC. 122. SETTLEMENTS.
(a) NEw SecrioNn.—Title I of CERCLA is amended by adding the
following new section after section 121:

“SEC. 122. SETTLEMENTS.

“ta) AurHORITY TO ENTER INTO AGREEMENTS.—The President, in
his discretion, may enter into an agreement with any person (includ-
ing the owner or operator of the facility from which a release or sub-
stantial threat of release emanates, or any other potentially respon-
sible person), to perform any response action (including any action
described in section 104(b)) if the President determines that such
action will be done properly by such person. Whenever practicable
and in the public interest, as determined by the President, the Presi-
dent shall act to facilitate agreements under this section that are in
the public interest and consistent with the National Contingency
Plan in order to expedite effective remedial actions and minimize
litigation. If the President decides not to use the procedures in this
section, the President shall notify in writing potentially responsible
parties at the facility of such decision and the reasons why use of
the procedures is inappropriate. A decision of the President to use or
not to use the procedures in this section is not subject to Judicial
review.

“b) {}GREEMENTS WrtH POTENTIALLY RESPONSIBLE PARTIES.—

(1) MIXED FUNDING.—An agreement under this section may
provide that the President will reimburse the parties to the
agreement from the Fund, with interest, for certain costs of ac-
tions under the agreement that the parties have agreed to per-
form but which the President has agreed to finance. In any case
in which the President provides such reimbursement, the Presi-
den’;‘ shall make all reasonable efforts to recover the amount of
Zz;cthor:%régursement under section 107 or under other relevant

“(%) REVIEWABILITY.—The President’s decisio 3
availability of fund financing under this subs,;itggfza;zzz';? fz’;et
be subject to judicial review under subsection (d).
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“(3) RETENTION oF FUNDS.—If, as part of any agreement, the
President will be carrying out any action and the parties will be
paying amounts to the President, the President may, notwith-
standing any other provision of law, retain and use such
amounts for purposes of carrying out the agreement.

“(4) Furure OBLIGATION OF FUND.—In the case of a complet-
ed remedial action pursuant to an agreement described in para-
graph (1), the Fund shall be subject to an obligation for subse-
quent remedial actions at the same facility but only to the
extent that such subsequent actions are necessary by reason of
the failure of the original remedial action. Such obligation
shall be in a proportion equal to, but not exceeding, the propor-
tion contributed by the Fund for the original remedial action.
The Fund’s obligation for such future remedial action may be
met through Fund expenditures or through payment, following
settlement or enforcement action, by parties who were not signa-
tories to the original agreement.

“lc) EFFECT OF AGREEMENT.—

“(1) LiaBiLitry.—Whenever the President has entered into an
agreement under this section, the liability to the United States
under this Act of each party to the agreement, including any
future liability to the United States, arising from the release or
threatened release that is the subject of the agreement shall be
limited as provided in the agreement pursuant to a covenant
not to sue in accordance with subsection (f). A covenant not to
sue may provide that fuiure liability to the United States of a
settling potentially responsible party under the agreement may
be limited to the same proportion as that established in the
original settlement agreement. Nothing in this section shall
limit or otherwise affect the authority of any court to review in
the consent decree process under subsection (d) any covenant not
to sue contained in an agreement under this section. In deter-
mining the extent to which the liability of parties to an agree-
ment shall be limited pursuant to a covenant not to sue, the
President shall be guided by the principle that a more complete
covenant not to sue shall be provided for a more permanent
remedy undertaken by such parties.

“(9) ACTIONS AGAINST OTHER PERSONS.—If an agreement has
been entered into under this section, the President may take any
action under section 106 against any person who is not a party
to the agreement, once the period for submitting a proposal
under subsection (e)2)(B) has expired. Nothing in this section
shall be construed to affect either of the following:

“(A) The liability of any person under section 106 or 107
with respect to any costs or damages which are not includ-
ed in the agreement. o )

“B) The authority of the President to maintain an action
under this Act against any person who is not a party to the
agreement.

“(d) ENFORCEMENT.—

“C1) CLEANUP AGREEMENTS.—

“‘A) CONSENT DECREE.—Whenever the President enters
into an agreement under this section with any potentially
responsible party with respect to remedial action under sec-
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tion 106, following approval of the agreement by the Attor-
ney General, except as otherwise provided in the case of cer-
tain administrative settlements referred to in subsection (g),
the agreement shall be entered in the appropriate United
States district court as a consent decree. The President need
not make any finding regarding an imminent and substan-
tial endangerment to the public health or the environment
in connection with any such agreement or consent decree.

“B) ErrecT.—The entry of any consent decree under this
subsection shall not be construed to be an acknowledgment
by the parties that the release or threatened release con-
cerned constitutes an imminent and substantial endanger-
ment to the public health or welfare or the environment.
Except as otherwise provided in the Federal Rules of Evi-
dence, the participation by any party in the process under
this section shall not be considered an admission of liabil-
ity for any purpose, and the fact of such participation shall
not be admissible in any judicial or administrative proceed-
ing, including a subsequent proceeding under this section.

“C) StrucTURE.—The President may fashion a consent
decree so that the entering of such decree and compliance
with such decree or with any determination or agreement
made pursuant to this section shall not be considered an
admission of liability for any purpose.

“(2) PUBLIC PARTICIPATION.—

“A) FILING OF PROPOSED JUDGMENT.—At least 30 days
before a final judgment is entered under paragraph (1), the
proposed judgment shall be filed with the court.

“B) OPPORTUNITY FOR COMMENT.—The Attorney General
shall provide an opportunity to persons who are not named
as parties to the action to comment on the proposed judg-
ment before its entry by the court as a final judgment. The
Attorney General shall consider, and file with the court,
any written comments, views, or allegations relating to the
proposed judgment. The Attorney General may withdraw or
withhold its consent to the proposed judgment if the com-
ments, views, and allegations concerning the judgment dis-
close facts or considerations which indicate that the pro-

‘ posed judgment is inappropriate, improper, or inadequate.

“3) 104(b) AGREEMENTS.— Whenever the President enters into
an agreement under this section with any potentially responsi-
ble party with respect to action under section 104(b), the Presi-
dent shall issue an order or enter into a decree setting forth the
obligations of such party. The United States district court for
the district in which the release or threatened release occurs
may enforce such order or decree.

“le) SPECIAL NOTICE PROCEDURES.—

“(1) Norice.—Whenever the President determines that a
period of negotiation under this subsection would facilitate an
agreement with potentially responsible parties for taking re-
sponse action (including any action described in section 104(b))
and would expedite remedial action, the President shall so
notify all such parties and shall provide them with information
concerning each of the following:
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“UfA) The names and addresses of potentially responsible
parties (including owners and operators and other persons
referred to in section 107(a)), to the extent such information

s available.

““4B) To the extent such information is available, the
volume and nature of substances contributed by each poten-
tially responsible party identified at the facility.

“C) A ranking by volume of the substances at the facili-
ty, to the extent such information is available.

The President shall make the information referred to in this
paragraph available in advance of notice under this paragraph
upon the request of a potentially responsible party in accord-
ance with procedures provided by the President. The provisions
of subsection (e) of section 104 regarding protection of confiden-
tial information apply to information provided under this para-
graph. Disclosure of information generated by the President
under this section to persons other than the Congress, or any
duly authorized Committee thereof, is subject to other privileges
or protections provided by law, including (but not himited to)
those applicable to attorney work product. Nothing contained in
this paragraph or in other provisions of this Act shall be con-
strued, interpreted, or applied to diminish the required disclo-
sure of information under other provisions of this or other Fed-
eral or State laws.
“(2) NEGOTIATION.—

“CtA) Moratorrum.—Except as provided in this subsec-
tion, the President may not commence action under section
104(a) or take any action under section 106 for 120 days
after providing notice and information under this subsec-
tion with respect to such action. Except as provided in this
subsection, the President may not commence a remedial in-
vestigation and feasibility study under section 104(b) for 90
days after providing notice and information under this sub-
section with respect to such action. The President may com-
mence any additional studies or investigations authorized
under section 104(b), including remedial design, during the
negotiation period.

“B) ProPoSALS.—Persons receiving notice and informa-
tion under paragraph (1) of this subsection with respect to
action under section 106 shall have 60 days from the date
of receipt of such notice to make a proposal to the President
for undertaking or financing the action under section 106.
Persons receiving notice and information under paragraph
(1) of this subsection with respect to action under section
104(®) shall have 60 days from the date of receipt of such
:10tice to make a proposal to the President for undertaking
or financing the action under section 104(b). )

“C) ApprTioNnaL PARTIES.—If an additional potentially
responsible party is identified during the negotiation period
or after an agreement has been entered into under this sub-
sectior. concerning a release or threatened release, the Presi-
dent may bring the additional party into the negotiation or
enter into a separate agreement with such party.

“¢3) PRELIMINARY ALLOCATION OF RESPONSIBILITY.—
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“A) IN GENERAL.—The President shall develop guide-
lines for preparing nonbinding preliminary allocations of
responsibility. In developing these guidelines the President
may include such_factors as the President considers rele-
vant, such as: volume, toxicity, mobility, strength of evi-
dence, ability to pay, litigative risks, public interest consid-
erations, precedential value, and inequities and aggravat-
ing factors. When it would expedite settlements under this
section and remedial action, the President may, _after com-
pletion of the remedial investigation and feasibility study,
provide a nonbinding preliminary allocation of responsibil-
ity which allocates percentages of the total cost of response
among potentially responsible parties at the facility.

“BJ CoLLECTION OF INFORMATION.—To collect informa-
tion necessary or appropriate for performing the allocation
under subparagraph (A) or for otherwise implementing this
section, the President may by subpoena require the attend-
ance and testimony of witnesses and the production of re-
ports, papers, documents, answers to questions, and other
information that the President deems necessary. Witnesses
shall be paid the same fees and mileage that are paid wit-
nesses in the courts of the United States. In the event of
contumacy or failure or refusal of any person to obey any
such subpoena, any district court of the United States in
which venue is proper shall have jurisdiction to order any
such person to comply with such subpoena. Any failure to
obey such an order of the court is punishable by the court
as a contempt thereof.

“C) ErrecT.—The nonbinding preliminary allocation of
responsibility shall not be admissible as evidence in any
proceeding, and no court shall have jurisdiction to review
the nonbinding preliminary allocation of responsibility.
The nonbinding preliminary allocation of responsibility
shall not constitute an apportionment or other statement on
the divisibility of harm or causation.

“(D) Costs.—The costs incurred by the President in pro-
ducing the nonbinding preliminary allocation of responsi-
bility shall be reimbursed by the potentially responsible
parties whose offer is accepted by the President. Where an
offer under this section is not accepted, such costs shall be
considered costs of response.

“(E) DECISION TO REJECT OFFER.—Where the President, in
his discretion, has provided a nonbinding preliminary allo-
cation of responsibility and the potentially responsible par-
ties have made a substantial offer providing for response to
the President which he rejects, the reasons for the rejection
shall be provided in a written explanation. The President’s
decision to reject such an offer shall not be subject to judi-
cial review.

“(4) FAILURE TO PROPOSE.—If the President determines that a

good faith proposal for undertaking or financing acti
section 106 has not been submitted within 60 da.gs of lt(;Ze ;%ivezr

sion of notice pursuant to this subsection, the

President may

thereafter commence action under section 104(a) or take an
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action against any person under section 106 of this Act. If the
President determines that a good faith proposal for undertaking
or financing action under section 104(b) has not been submitted
within 60 days after the provision of notice pursuant to this
subsection, the President may thereafter commence action under
section 104(b).

“(5) SIGNIFICANT THREATS.—Nothing in this subsection shall
limit the President’s authority to undertake response or enforce-
ment action regarding a significant threat to public health or
the environment within the negotiation period established by
this subsection.

“(6) INCONSISTENT RESPONSE ACTION.— When either the Presi-
dent, or a potentially responsible party pursuant to an adminis-
trative order or consent decree under this Act, has initiated a
remedial investigation and feasibility study for a particular fa-
cility under this Act, no potentially responsible party may un-
dertake any remedial action at the facility unless such remedial
action has been authorized by the President.

“f) Covenant Not To Sue.—

“(1) DISCRETIONARY COVENANTS.—The President may, in his
discretion, provide any person with a covenant not to sue con-
cerning any liability to the United States under this Act, in-
cluding future liability, resulting from a release or threatened
release of a hazardous substance addressed by a remedial
action, whether that action is onsite or offsite, if each of the fol-
lowing conditions is met:

“(A) The covenant not to sue is in the public interest.

“(B) The covenant not to sue would expedite response
action consistent with the National Contingency Plan
under section 105 of this Act.

“CC) The person is in full compliance with a consent
decree under section 106 (including a consent decree entered
into in accordance with this section) for response to the re-
lease or threatened release concerned.

“(D) The response action has been approved by the Presi-
dent.

“2) SPECIAL COVENANTS NOT TO SUE.—In the case of any
person to whom the President is authorized under paragraph (1)
of this subsection to provide a covenant not to sue, for the por-
tion of remedial action—

“CA) which involves the transport and secure disposilion
offsite of hazardous substances in a facility meeting the re-
quirements of sections 3004 (c), (d), (&), (f), (&), (m), (0), (D),
(), and (v) and 3005(c) of the Solid Waste Disposal Act,
where the President has rejected a proposed remedial action
that is consistent with the National Contingency Plan that
does not include such offsite disposition and has thereafter
required offsite disposition; or

“B) which involves the treatment of hazardous sub-
stances so as to destroy, eliminate, or permanently immobi-
lize the hazardous constituents of such substances, such
that, in the judgment of the President, the substances no
longer present any current or currently foreseeable future
significant risk to public health, welfare or the environ-
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ment, no byproduct of the treatment or destruction process
presents any significant hazard to public health, welfare or
the environment, and all byproducts are themselves treated,
destroyed, or contained in a manner which assures that
such byproducts do not present any current or currently
foreseeable future significant risk to public health, welfare
or the environment,
the President shall provide such person with a covenant not to
sue with respect to future liability to the United States under
this Act for a future release or threatened release of hazardous
substances from such facility, and a person provided such cov-
enant not to sue shall not be liable to the United States under
section 106 or 107 with respect to such release or threatened re-
lease at a future time.

“(3) REQUIREMENT THAT REMEDIAL ACTION BE COMPLETED.—A
covenant not to sue concerning future liability to the United
States shall not take effect until the President certifies that re-
medial action has been completed in accordance with the re-
quirements of this Act at the facility that is the subject of such
covenant.

“(4) Facrors.—In assessing the appropriateness of a covenant
not to sue under paragraph (1) and any condition to be included
in a covenant not to sue under paragraph (1) or (2), the Presi-
dent shall consider whether the covenant or condition is in the
public interest on the basis of such factors as the following:

“(A) The effectiveness and reliability of the remedy, in
light of the other alternative remedies considered for the fa-
ctlity concerned.

i:(B) The nature of the risks remaining at the facility.

(O) The extent to which performance standards are in-
cluded in the order or decree.

“(D) The extent to which the response action provides a
complete remedy for the facility, including a reduction in
tht‘a‘ hazardous nature of the substances at the facility.

(E) The extent to which the technology used in the re-
sponse action is demonstrated to be effective.

(F) Whether the Fund or other sources of funding would
be available for any additional remedial actions that
mt{ght eventually be necessary at the facility.

G thther_ the remedial action will be carried out, in
whole or in significant part, by the responsible parties

3 themselves.

d(5) SATISFACTORY PERFORMANCE.—Any covenant not to sue
]l“tOI;: nfgnf:zl% subse;;:twn shall be subject to the satisfactory per-

y such party of its obligations under the agreement

cor‘z‘;g)rnii.

DDITIONAL CONDITION FOR FUTURE —

Except for the portion of the remedial action whiﬁiAgzgl:;ect(ﬁg
?g) c?:)eeln?pt not ;o sue under paragraph (2) or under subsection
etating to de minimis settlements), a covenant not to sue a
person concerning future liability to the United States shall in-
clude an exception to the covenant that allows the Presid tl?
sule such p«;lrson concerning future liability resulting fro;;q,n thz
release or threatened release that is the subject of the covenant
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where such liability arises out of conditions which are un-
known at the time the President certifies under paragraph (3)
that remedial action has been completed at the facility con-
cerned.

“(B) In extraordinary circumstances, the President may deter-
mine, after assessment of relevant factors such as those referred
to in paragraph (4) and volume, toxicity, mobility, strength of
evidence, ability to pay, litigative risks, public interest consider-
ations, precedential value, and inequities and aggravating fac-
tors, not to include the exception referred to in subparagraph
(A) if other terms, conditions, or requirements of the agreement
containing the covenant not to sue are sufficient to provide all
reasonable assurances that public health and the environment
will be protected from any future releases at or from the facili-
ty.

“C) The President is authorized to include any provisions al-
lowing future enforcement action under section 106 or 107 that
in the discretion of the President are necessary and appropriate
to assure protection of public health, welfare, and the environ-
ment.

“tg¢) DE MINIMIS SETTLEMENTS.—

‘1) EXPEDITED FINAL SETTLEMENT.— Whenever practicable
and in the public interest, as determined by the President, the
President shall as promptly as possible reach a final settlement
with a potentially responsible party in an administrative or
civil action under section 106 or 107 if such settlement involves
only a minor portion of the response costs at the facility con-
cerned and, in the judgment of the President, the conditions in
either of the following subparagraph (A) or (B) are met:

“(A) Both of the following are minimal in comparison to
other hazardous substances at the facility:

“ti) The amount of the hazardous substances contrib-
uted by that party to the facility.

“tii) The toxic or other hazardous effects of the sub-
stances contributed by that party to the facility.

“(B) The potentially responsible party—

“0i) is the owner of the real property on or in which
the facility is located;

“ti) did not conduct or permit the generation, trans-
portation, storage, treatment, or disposal of any haz-
ardous substance at the facility; and

“i1) did not contribute to the release or threat of re-
lease of a hazardous substance at the facility through
any action or omission. )

This subparagraph (B) does not apply if the potentially re-
spons ible party purchased the real property with actual or
constructive knowledge that the property was used for the
generation, transportation, storage, lreatment, or disposal
of any hazardous substance. '

“9) CovENANT NoT 1O SUE.—The President may provide a
covenant not to sue with respect to the facility concerned to any
party who has entered into a settlement under this subsection
unless such a covenant would be inconsistent with the public
interest as determined under subsection (f).
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“3) ExpEDITED AGREEMENT.—The President shall reach any
such settlement or grant any such covenant not to sue as soon
as possible after the President has available the information
necessary to reach such a settlement or grant such a covenant.

“(4) CONSENT DECREE OR ADMINISTRATIVE ORDER.—A settle-
ment under this subsection shall be entered as a consent decree
or embodied in an_administrative order setting forth the terms
of the settlement. In the case of any facility where the total re-
sponse costs exceed $500,000 (excluding interest), if the settle-
ment is embodied as an administrative order, the order may be
issued only with the prior written approval of the Attorney Gen-
eral. If the Attorney General or his designee has not approved
or disapproved the order within 30 days of this referral, the
order shall be deemed to be approved unless the Attorney Gener-
al and the Administrator have agreed to extend the time. The
district court for the district in which the release or threatened
release occurs may enforce any such administrative order.

“5) EFFECT OF AGREEMENT.—A party who has resolved its li-
ability to the United States under this subsection shall not be
liable for claims for contribution regarding matters addressed
in the settlement. Such settlement does not discharge any of the
other potentially responsible parties unless its terms so provide,
but it reduces the potential liability of the others by the amount
of the settlement.

“(6) SETTLEMENTS WITH OTHER POTENTIALLY RESPONSIBLE
PARTIES.—Nothing in this subsection shall be construed to
affect the authority of the President to reach settlements with
other potentially responsible parties under this Act.

“(h) CosT RECOVERY SETTLEMENT AUTHORITY. —

“( AvrHOoRITY TO SETTLE.—The head of any department or
agency with authority to undertake a response action under this
Act pursuant to the national contingency plan may consider,
compromise, and settle a claim under section 107 for costs in-
curred by the United States Government if the claim has not
been referred to the Department of Justice for further action. In
the case of any Jacility where the total response costs exceed
$500,000 (excluding interest), any claim referred to in the pre-
ceding sentence may be compromised and settled only with the
prior written approval of the Attorney General.

(2) USE OF ARBITRATION.—Arbitration in accordance with
regulations promulgated under this subsection may be used as a
method of settling claims of the United States where the total
response costs for the facility concerned do not exceed $500,000
(excluding interest). After consultation with the Attorney Gener-
al, the department or agency head may establish and publish
regulations for the use of arbitration or settlement under this
sub‘?‘;)ctlieon.

‘ ECOVERY OF CLAIMS.—If any person fails t )
that has been settled under thfi:s sgbgection,fthe jeggr%,t;rlzecrf?lg‘
agency head shall request the Attorney General to bring a civil
action in an appropriate district court to recover the amount of
such claim, plus costs, attorneys’ fees, and interest from the
date of the settlement. In such an action, the terms of the settle-
ment shall not be subject to review.
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- “Y4) CLamms For CONTRIBUTION.—A person who has resolved
its liability to the United States under this subsection shall not
be liable for claims for contribution regarding matiers ad-
dressed in the settlement. Such settlement shall not discharge
any of the other potentially liable persons unless its terms so
provide, but it reduces the potential liability of the others by
the amount of the settlement.
“(i) SETTLEMENT PROCEDURES.—

“(1) PUBLICATION IN FEDERAL REGISTER.—At least 30 days
before any settlement (including any settlement arrived at
through arbitration) may become final under subsection (h), or
under subsection (g) in the case of a settlement embodied in an
administrative order, the head of the department or agency
which has jurisdiction over the proposed settlement shall pub-
lish in the Federal Register notice of the proposed settlement.
The notice shall identify the facility concerned and the parties
to the proposed settlement.

“(2) CommENT PERIOD.—FOor a 30-day period beginning on the
date of publication of notice under paragraph (1) of a proposed
settlement, the head of the department or agency which has ju-
risdiction over the proposed settlement shall provide an oppor-
tunity for persons who are not parties to the proposed settlement
to file written comments relating to the proposed settlement.

“(3) CoNSIDERATION OF COMMENTS.—The head of the depart-
ment or agency shall consider any comments filed under para-
graph (2) in determining whether or not to consent to the pro-
posed settlement and may withdraw or withhold consent to the
proposed settlement if such comments disclose facts or consider-
ations which indicate the proposed settlement is inappropriate,
tmproper, or inadequate.

“(j)) NATURAL RESOURCES.—

“(1) NoTiFIcATION OF TRUSTEE.—Where a release or threat-
ened release of any hazardous substance that is the subject of
negotiations under this section may have resulted in damages to
natural resources under the trusteeship of the United States,
the President shall notify the Federal natural resource trustee
of the negotiations and shall encourage the participation of
such trustee in the negotiations.

“2) COVENANT NOT TO SUE.—An agreement under this section
may contain a covenant not to sue under section 1 07((1_)(4)(C) for
damages to natural resources under the trusteeship of the
United States resulting from the release or threatened release of
hazardous substances that is the subject of the agreement, but
only if the Federal natural resource trustee has agreed in writ-
ing to such covenant. The Federal natural resource trustee may
agree to such covenant if the potentially responsible party
agrees to undertake appropriate actions necessary to protect and
restore the natural resources damaged by such release or threat-
ened release of hazardous substances. o

“4k) Secrion Nor AppLICABLE TO VESSELS.—The provisions of
this section shall not apply to releases from a vessel. o

“1) CrviL PENALTIES.—A potentially responsible party which is a
party to an administrative order or consent decree entered pursuant
to an agreement under this section or section 120 (relating to Feder-
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al facilities) or which is a party to an agreement under section 120
and which fails or refuses to comply with any term or condition of
the order, decree or agreement shall be subject to a civil penalty in
e with section 109.

ac?‘?;gajlc’PLICABILITY oF GENERAL PRINCIPLES OF Law.—In the case
of consent decrees and other settlements under this section (includ-
ing covenants not to sue), no provision of this Act shall be construed
to preclude or otherwise affect the applicabulity of general principles
of law regarding the’ §etting aside or modification of consent decrees
or other settlements.”. _

() CoNTRIBUTION.—Section 308 of CERCLA s amended by
adding the following at the end thereof: “If an administrative set-
tlement under section 122 has the effect of limiting any persons
right to obtain contribution from any party to such settlement, and
if the effect of such limitation would constitute a taking without
Jjust compensation in violation of the fifth amendment of the Consti-
tution of the United States, such person shall not be entitled, under
other laws of the United States, to recover compensation _fro_m ;he
United States for such taking, but in any such case, such limitation
on the right to obtain contribution shall be treated as having no
force and effect.”.

SEC. 123. REIMBURSEMENT TO LOCAL GOVERNMENTS.

(@) Title I of CERCLA is amended by adding the following after
section 192:

“SEC. 123. REIMBURSEMENT TO LOCAL GOVERNMENTS.

“la) APPLICATION.—Any general purpose unit of local government
for a political subdivision which is affected by a release or threat-
ened release at any facility may apply to the President for reim-
bursement under this section.

“(b) REIMBURSEMENT.—

‘(1) TEMPORARY EMERGENCY MEASURES.—The President is au-
thorized to reimburse local community authorities for expenses
incurred (before or after the enactment of the Superfund
Amendments and Reauthorization Act of 1986) in carrying out
temporary emergency measures necessary to prevent or mitigate
injury to human health or the environment associated with the
release or threatened release of any hazardous substance or pol-
lutant or contaminant. Such measures may include, where ap-
propriate, security fencing to limit access, response to fires and
explosions, and other measures which require immediate re-
sponse at the local level.

“(2) LocAL FUNDS NOT SUPPLANTED.—Reimbursement under
this section shall not supplant local funds normally provided
for response.

“c) AMouNT.—The amount of any reimbursement to any local au-
thority under subsection (b)(1) may not exceed $25,000 for a single
response. The reimbursement under this section with respect to a
single facility shall be limited to the units of local government
having jurisdiction over the political subdivision in which the facil-
ity is located.

“(_d) PROCEDUR{.«:.—Reimbursements authorized pursuant to this
section shall be in accordance with rules promulgated by the Ad-
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ministrator within one year after the enactment of the Superfund
Amendments and Reauthorization Act of 1986.”.

SEC. 124. METHANE RECOVERY.
(a) IN GENErRaL.—Title I of CERCLA is amended by adding the
following new section after section 123:

“SEC. 124. METHANE RECOVERY.

“(a) IN GENERAL.—In the case of a facility at which equipment
for the recovery or processing (including recirculation of condensate)
of methane has been installed, for purposes of this Act:

‘%) The owner or operator of such equipment shall not be
considered an ‘owner or operator’, as defined in section 101(20),
with respect to such facility.

“%2) The owner or operator of such equipment shall not be
considered to have arranged for disposal or treatment of any
h}iz.zagdous substance at such facility pursuant to section 107 of
this Act.

“3) The owner or operator of such equipment shall not be
sz.tlbject to any action under section 106 with respect to such fa-
cility.

“(b) Exceprions.—Subsection (a) does not apply with respect to a
release or threatened release of a hazardous substance from a facili-
ty described in subsection (a) if either of the following circumstances
exist:

“(1) The release or threatened release was primarily caused by
activities of the owner or operator of the equipment described in
subsection (a).

“2) The owner or operator of such equipment would be cov-
ered by paragraph (1), (2), (3), or (4) of subsection (a) of section
107 with respect to such release or threatened release if he were
not the owner or operator of such equipment.

In the case of any release or threatened release referred to in para-
graph (1), the owner or operator of the equipment described in sub-
section (a) shall be liable under this Act only for costs or damages
primarily caused by the activities of such owner or operator.”.

(b) REGULATION UNDER THE SOLID WASTE DIsPoSAL AcT.—Unless
the Administrator of the Environmental Protection Agency promul-
gates regulations under subtitle C of the Solid Waste Disposal Act
addressing the extraction of wastes from landfills as part of the
process of recovering methane from such landfills, the owner and
operator of equipment used to recover methane from a landfill shall
not be deemed to be managing, generating, transporting, treating,
storing, or disposing of hazardous or liquid wastes within the mean-
ing of that subtitle. If the aqueous or hydrocarbon phase of the con-
densate or any other waste material removed from the gas recovered
from the landfill meets any of the characteristics identified under
section 3001 of subtitle C of the Solid Waste Disposal Act, the pre-
ceding sentence shall not apply and such condensate phase or other
waste material shall be deemed a hazardous waste under that sub-
title, and shall be regulated accordingly.

SEC. 125. CERTAIN SPECIAL STUDY WASTES.
Title I of CERCLA is amended by adding the following new sec-
tion after section 124:
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«SEC. 125. SECTION 3001(b)(3)(A)i) WASTE. ) .

“a) REvisioN oF HazARD RANKING System.—This section shall
apply only to facilities which are not included or proposed for inclu-
sion on the National Priorities List and which contain substantial
volumes of waste described in section 2001()3)A)G) of the Solid
Waste Disposal Act. As expeditiously as practicable, the President
shall revise the hazard ranking system in effect under the National
Contingency Plan with respect to such facilities in a manner which
assures appropriate consideration of each of the following site-spe-
cific characteristics of such facilities: .

“1) The quantity, toxicity, and concentrations of hazardous
constituents which are present in such waste and a comparison
thereof with other wastes.

“(Z)fThe extent of, and potential for, release of such hazard-
ous constituents into the environment. )

“(8) The degree of risk to human health and the environment
posed by such constituents. ) .

“b) IncLusion PromiBrtep.—Until the hazard ranking system is
revised as required by this section, the President may not include on
the National Priorities List any facility which contains substantial
volumes of waste described in section 3001(b)S)NAX) of the Solid
Waste Disposal Act on the basis of an evaluation made principally
on the volume of such waste and not on the concentrations of the
hazardous constituents of such waste. Nothing in this section shall
be construed to affect the President’s authority to include any such
facility on the National Priorities List based on the presence of
other substances at such facility or to exercise any other authority of
this Act with respect to such other substances.”.

SEC. 126. WORKER PROTECTION STANDARDS.

(a) PROMULGATION.— Within one year after the date of the enact-
ment of this section, the Secretary of Labor shall, pursuant to sec-
tion 6 of the Occupational Safety and Health Act of 1970, promul-
gate standards for the health and safety protection of employees en-
gaged in hazardous waste operations.

(b) ProrPOSED STANDARDS.—The Secretary of Labor shall issue
proposed regulations on such standards which shall include, but
need not be limited to, the following worker protection provisions:

(1) SITE ANALYSIS.—Requirements for a formal hazard analy-
sis of the site and development of a site specific plan for worker
protection.

(2) TraINING.—Requirements for contractors to provide initial
and routine training of workers before such workers are permit-
ted to engage in hazardous waste operations which would
expose them to toxic substances.

(3) MEDICAL SURVEILLANCE.—A program of regular medical
examination, monitoring, and surveillance of workers engaged
in hazardous waste operations which would expose them to
toxic substances.

(4) PROTECTIVE EQUIPMENT.—Requirements for appropriate
personal protective equipment, clothing, and respirators for
work in hazardous waste operations.
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(5) ENGINEERING CONTROLS.—Requirements for engineering
controls concerning the use of equipment and exposure of work-
ers engaged in hazardous waste operations.

(6) MaxIiMUM EXPOSURE LIMITS.—Requirements for maximum
exposure limitations for workers engaged in hazardous waste
operations, including necessary monitoring and assessment pro-
cedures.

(7) INFORMATIONAL PROGRAM.—A program to inform workers
engaged in hazardous waste operations of the nature and degree
of toxic exposure likely as a result of such hazardous waste op-
erations.

(8) HANDLING.—Requirements for the handling, transporting,
labeling, and disposing of hazardous wastes.

(9) NEW TECHNOLOGY PROGRAM.—A program for the introduc-
tion of new equipment or technologies that will maintain
worker protections.

(10) DECONTAMINATION PROCEDURES.—Procedures for decon-
tamination.

(11) EMERGENCY RESPONSE.—Requirements for emergency re-
sponse _and protection of workers engaged in hazardous waste
operations.

(c) FINnaAL REecuLATIONS.—Final regulations under subsection (a)
shall take effect one year after the date they are promulgated. In
promulgating final regulations on standards under subsection (a),
the Secretary of Labor shall include each of the provisions listed in
paragraphs (1) through (11) of subsection (b) unless the Secretary de-
termines that the evidence in the public record considered as a
whole does not support inclusion of any such provision.

(d) SpecIFIc TRAINING STANDARDS.—

(1) OFFSITE INSTRUCTION; FIELD EXPERIENCE.—Standards pro-
mulgated under subsection (a) shall include training standards
requiring that general site workers (such as equipment opera-
tors, general laborers, and other supervised personnel) engaged
in hazardous substance removal or other activities which expose
or potentially expose such workers to hazardous substances re-
ceive a minimum of 40 hours of initial instruction off the site,
and a minimum of three days of actual field experience under
the direct supervision of a trained, experienced superuvisor, at
the time of assignment. The requirements of the preceding sen-
tence shall not apply to any general site worker who has re-
ceived the equivalent of such training. Workers who may be ex-
posed to unigue or special hazards shall be provided additional
training.

(2) TrAINING OF SUPERVISORS.—Standards promulgated
under subsection (a) shall include training standards requiring
that onsite managers and supervisors directly responsible for
the hazardous waste operations (such as foremen) receive the
same training as general site workers set forth in paragraph (1)
of this subsection and at least eight additional hours of special-
ized training on managing hazardous waste operations. The re-
quirements of the preceding sentence shall not apply to any
person who has received the equivalent of such training.

(3) CERTIFICATION; ENFORCEMENT.—Such training standards
shall contain provisions for certifying that general site workers,
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onsite managers, and supervisors have received the specified
training and shall prohibit any individual who has not re-
ceived the specified training from engaging in hazardous waste
operations covered by the standard.

(4) TRAINING OF EMERGENCY RESPONSE PERSONNEL.—Such
training standards shall set forth requirements for the training
of workers who are responsible for responding to hazardous
emergency situations who E)mlzy be exposed to toxic substances in
carrying out their responsibilities. _ '

(e) IN;?;ER}%M REGULATIO%S.—The Secretary of Labor shall issue in-
terim final regulations under this section within 60 days after the
enactment of this section which shall provide no less protection
under this section for workers employed by contractors and emergen-
cy response workers than the protections contained in the Environ-
mental Protection Agency Manual (1981) ‘ﬂeqlt_h_ar’t,d Safety Re-
quirements for Employees Engaged in Field Activities” and existing
standards under the Occupational Safety and Health Act of 1970
found in subpart C of part 1926 of title 29 of the Code of Federal
Regulations. Such interim final regulations shall take effect upon
issuance and shall apply until final regulations become effective
under subsection (c).

(f) CovERAGE OF CERTAIN STATE AND LocAL EMPLOYEES.—Not
later than 90 days after the promulgation of final regulations under
subsection (a), the Administrator shall promulgate standards identi-
cal to those promulgated by the Secretary of Labor under subsection
(a). Standards promulgated under this subsection shall apply to em-
ployees of State and local governments in each State which does not
have in effect an approved State plan under section 18 of the Occu-
pational Safety and Health Act of 1970 providing for standards for
the health and safety protection of employees engaged in hazardous
waste operations.

(8) GRANT PROGRAM.—

(1) GRANT PURPOSES.—Grants for the training and education
of workers who are or may be engaged in activities related to
hazardous waste removal or containment or emergency response
may be made under this subsection.

(2) ADMINISTRATION.—Grants under this subsection shall be
administered by the National Institute of Environmental
Health Sciences.

(3) GRANT RECIPIENTS.—Grants shall be awarded to nonprofit
organizations which demonstrate experience in implementing
and operating worker health and safety training and education
programs and demonstrate the ability to reach and involve in
training programs target populations of workers who are or will
be engaged in hazardous waste removal or containment or emer-
gency response operations.

SEC. 127. LIABILITY LIMITS FOR OCEAN INCINERATION VESSELS.
(a) DEFINITION OF INCINERATION VESSEL.—Section 101 of
CERCLA is amended by adding the following after paragraph (37):
“t38) The term ‘incineration vessel’ means any vessel which
carries hazardous substances for the purpose of incineration of
such substances, so long as such substances or residues of such
substances are on board.”.
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(b) LiaBiLiry.—Section 107 of CERCLA is amended as follows:

(1) Subsection (a)X3) is amended by inserting “or incineration
vessel” after “facility”.

(2) Subsection (a)4) is amended by inserting “ incineration
vessels” after “facilities”.

(3) Subparagraph (A) of subsection (cX1) is amended by insert-
ing “, other than an incineration vessel,” after “vessel”.

(4) Subparagraph (B) of subsection (c)X1) is amended by insert-
ing “other than an incineration vessel,” after “other vessel,”.

(5) Subparagraph (D) of subsection (c)X1) is amended by insert-
ing “any incineration vessel or” before “any facility”.

(c) FinanciaL ResponsiBiLiTy.—Section 108(a) of CERCLA is
amended as follows:

(1) Paragraph (1) is amended by inserting ‘to cover the liabil-
ity prescribed under paragraph (1) of section 107(a) of this Act”’
after “whichever is greater)’’:

(2) Add a new paragraph to read as follows:

“4) In addition to the financial responsibility provisions of
paragraph (1) of this subsection, the President shall require ad-
ditional evidence of financial responsibility for incineration ves-
sels in such amounts, and to cover such liabilities recognized by
law, as the President deems appropriate, taking into account
the potential risks posed by incineration and transport for in-
cineration, and any other factors deemed relevant.”.

(d) Savings CLAUSE.—Section 106 of the Marine Protection, Re-
search, and Sanctuaries Act of 1972 is amended by adding the fol-
lowing new subsection at the end thereof:

“lg) Savings CLaUSE.—Nothing in this Act shall restrict, affect or
modify the rights of any person (1) to seek damages or enforcement
of any standard or limitation under State law, including State
common law, or (2) to seek damages under other Federal law, in-
cluding maritime tort law, resulting from noncompliance with any
requirement of this Act or any permit under this Act.””

(e) MarrtimMe TorT.—Section 107(h) of CERCLA is amended by
inserting “, under maritime tort law,” after ‘“‘with this section” and
by inserting before the period ‘or the absence of any physical
damage to the proprietary interest of the claimant”.

TITLE II—MISCELLANEOUS PROVISIONS

SEC. 201. POST-CLOSURE LIABILITY PROGRAM STUDY, REPORT TO CON-
GRESS, AND SUSPENSION OF LIABILITY TRANSFERS.

Subsection (k) of section 107 of CERCLA is amended by adding at
the end the following new paragraphs: ) _
“5) SUSPENSION OF LIABILITY TRANSFER.—Notwithstanding
paragraphs (1), (2), (3), and (4) of this subsection and subsection
() of section 111 of this Act, no liability shall be transferred to
or assumed by the Post-Closure Liability Trust Fund estab-
lished by section 232 of this Act prior to completion of the study
required under paragraph (6) of this subsection, transmission of
a report of such study to both Houses of Congress, and authori-
zation of such a transfer or assumption by Act of Congress fol-
lowing receipt of such study and report.
“(6) STUDY OF OPTIONS FOR POST-CLOSURE PROGRAM.—
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“A) Stupy.—The Comptroller General shall conduct a
study of options for a program for the management of the
liabilities associated with hazardous waste treatment, stor-
age, and disposal sites after their closure which comple-
ments the policies set forth in the Hazardous and Solid
Waste Amendments of 1984 and assures the protection of
human health and the environment. )

““B) ProcraM ELEMENTS.—The program referred to in
subparagraph (A) shall be designed to assure each of the
ollowing: . .

f “ﬁg) Incentives are created and maintained for the
safe management and disposal of hazardous wastes so
as to assure protection of human health and the envi-
ronment.

“ti) Members of the public will have reasonable con-
fidence that hazardous wastes will be managed and
disposed of safely and that resources will be available
to address any problems that may arise and to cover
costs of long-term monitoring, care, and maintenance of
such sites.

“(ii1) Persons who are or seek to become owners and
operators of hazardous waste disposal facilities will be
able to manage their potential future liabilities and to
attract the investment capital necessary to build, oper-
ate, and close such facilities in a manner which as-
sures protection of human health and the environment.

“C) AssesSMENTS.—The study under this paragraph
shall include assessments of treatment, storage, and dispos-
al facilities which have been or are likely to be issued a
permit under section 3005 of the Solid Waste Disposal Act
and the likelihood of future insolvency on the part of
owners and operators of such facilities. Separate assess-
ments shall be made for different classes of facilities and
for different classes of land disposal facilities and shall in-
clude but not be limited to—

“() the current and future financial capabilities of
facility owners and operators;

“@i1) the current and future costs associated with fa-
cilities, including the costs of routine monitoring and
mazintenance, compliance monitoring, corrective action,
natural resource damages, and liability for damages to
third parties; and

“Gi) the availability of mechanisms by which
owners and operators of such facilities can assure that
current and future costs, including post-closure costs,
will be financed.

‘(D) PrRoCEDURES.—In carrying out the responsibilities of
this paragraph, the Comptroller General shall consult with
the Administrator, the Secretary of Commerce, the Secre-
tary of the Treasury, and the heads of other appropriate
Federal agencies.

“(E) ConsSIDERATION OF OPTIONS.—In conducting the
study under this paragraph, the Comptroller General shall
consider various mechanisms and combinations of mecha-
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nisms to complement the policies set forth in the Hazard-
ous and Solid Waste Amendments of 1984 to serve the pur-
poses set forth in subparagraph (B) and to assure that the
current and future costs associated with hazardous waste
facilities, including post-closure costs, will be adequately fi-
nanced and, to the greatest extent possible, borne by the
owners and operators of such facilities. Mechanisms to be
considered include, but are not limited to—

“(i) revisions to closure, post-closure, and financial
responsibility requirements under subtitles C and I of
the Solid Waste Disposal Act;

“(ii) voluntary risk pooling by owners and operators;

“(ii) legislation to require risk pooling by owners
and operators;

“(iv) modification of the Post-Closure Liability Trust
Fund previously established by section 232 of this Act,
and the conditions for transfer of liability under this
subsection, including limiting the transfer of some or
all liability under this subsection only in the case of
insolvency of owners and operators;

“(v) private insurance;

“(vi) insurance provided by the Federal Government;

“(vii) coinsurance, reinsurance, or pooled-risk insur-
ance, whether provided by the private sector or provid-
ed or assisted by the Federal Government; and

“(viti) creation of a new program to be administered
by a new or existing Federal agency or by a federally
chartered corporation.

“(F) REcoMMENDATIONS.—The Comptroller General shall
consider options for funding any program under this sec-
tion and shall, to the extent necessary, make recommenda-
tions to the appropriate committees of Congress for addi-
tional authority to implement such program.”.

SEC. 202. HAZARDOUS MATERIALS TRANSPORTATION.

(o) REGULATION REQUIREMENT.—Section 306(a) of CERCLA is
amended (1) by striking out “within ninety days after the date of
enactment of this Act” and inserting in lieu thereof “within 30 days
after the enactment of the Superfund Amendments and Reauthor-
ization Act of 1986 and (2) by inserting “and regulated’ before “as

a hazardous material”. _
(b) CoNrORMING AMENDMENT.—Section 306(b) of CERCLA is

amended by inserting ‘“‘and regulation” after “prior to the effective
date of the listing”.
SEC. 203. STATE PROCEDURAL REFORM.
(a) In GENERAL.—Title III of CERCLA is amended by adding the
following new section at the end thereof:
“SEC. 309. ACTIONS UNDER STATE LAW FOR DAMAGES FROM EXPOSURE TO
HAZARDOUS SUBSTANCES.
“la) STATE STATUTES OF LIMITATIONS FOR HAZARDOUS SUBSTANCE
CASES.—
‘(1) EXCEPTION TO STATE STATUTES.—In the case of any action
brought under State law for personal injury, or property dam-
ages, which are caused or contributed to by exposure to any haz-
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ardous substance, or pollutant or contar(Linant, _rel_easgd into {he
environment from a facility, if the applicable limitations period
for such action (as specified in the State statute of lzmzta'twn_s
or under common law) provides a commencement date which is
earlier than the federally required commencement date, such
period shall commence at the federally required commencement
date in lieu of the date specified in such State statute. _

“(2) STATE LAW GENERALLY APPLICABLE.—Except as provided
in paragraph (1), the statute of limitations established under
State law shall apply in all actions brought under State law for
personal injury, or property damages, which are caused or con-
tributed to by exposure to any hazardous substance, or pollu_tqnt
or contaminant, released into the environment from a facility.

“(3) AcTIONS UNDER SECTION 107.—Nothing in this section
shall apply with respect to any cause of action brought under
section 107 of this Act.

“(b) DEFINITIONS.—As used in this section— _

“(1) Trrie 1 TERMS.—The terms used in this section shall
have the same meaning as when used in title I of this Act.

“(2) APPLICABLE LIMITATIONS PERIOD.—The term ‘applicable
limitations period’ means the period specified in a statute of
limitations during which a civil action referred to in subsection
(a)1) may be brought.

“(3) CoMMENCEMENT DATE.—The term ‘commencement date’
means the date specified in a statute of limitations as the be-
ginning of the applicable limitations period.

“(4) FEDERALLY REQUIRED COMMENCEMENT DATE.—

“CA) IN GENERAL.—Except as provided in subparagraph
(B), the term ‘federally required commencement date’ means
the date the plaintiff knew (or reasonably should have
known) that the personal injury or property damages re-
ferred to in subsection (a)(1) were caused or contributed to
by the hazardous substance or pollutant or contaminant
concerned.

“(B) SPECIAL RULES.—In the case of a minor or incompe-
tent plaintiff, the term ‘federally required commencement
date’ means the later of the date referred to in subpara-
graph (A) or the following:

“i) In the case of a minor, the date on which the
minor reaches the age of majority, as determined by
State law, or has a legal representative appointed.

“Git) In the case of an incompetent individual, the
date on which such individual becomes competent or
has had a legal representative appointed.”.

) ErrECTIVE DATE.—The amendment made by subsection (a) of
this section shall take effect with respect to actions brought after
December 11, 1980.

SEC. 204. CONFORMING AMENDMENT TO FUNDING PROVISIONS,

(a) HAZflRDOUS SUBSTANQE.S_* SUPERFUND.—Section 221(w) of
CERCLA is amended by striking out “Hazardous Substance Re-
sponse Trust Fund” and inserting in lieu thereof “Hazardous Sub-
stances Superfund”.
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(b) CRoss REFERENCE 1O FunpING Provisions.—Section 221(c) of
CERCLA is amended to read as follows:

“c) ExPENDITURES FrROM TRUST FUND.—Amounts in the Hazard-
ous Substances Superfund established under subchapter A of chap-
ter 98 of the Internal Revenue Code of 1954 shall be available for
expenditure only as provided in section 111 of this Act.”’.

SEC. 205. CLEANUP OF PETROLEUM FROM LEAKING UNDERGROUND STOR-
AGE TANKS.

(a) DEFINITION OF PETROLEUM.—Section 9001(2XB) of the Solid
Waste Disposal Act is amended by striking out all that follows ‘‘pe-
troleum”’ and inserting in lieu thereof a period. Section 9001 of such
Act is amended by adding at the end thereof the following:

“(8) The term ‘petroleum’ means petroleum, including crude
oil or any fraction thereof which is liquid at standard condi-
tions of temperature and pressure (60 degrees Fahrenheit and
14.7 pounds per square inch absolute).”.

(b) STATE INVENTORIES.—Section 9002 of the Solid Waste Disposal
Act is amended by adding the following new subsection at the end
thereof:

“lc) Srate InveNnTORIES.—Each State shall make 2 separate in-
ventorties of all underground storage tanks in such State containing
regulated substances. One inventory shall be made with respect to
petroleum and one with respect to other regulated substances. In
making such inventories, the State shall utilize and aggregate the
data in the notification forms submitted pursuant to subsections (a)
and (b) of this section. Each State shall submit such aggregated
data to the Administrator not later than 270 days after the enact-
ment of the Superfund Amendments and Reauthorization Act of
1986.”.

(¢) FINANCIAL RESPONSIBILITY.—

(1) REQUIREMENTS.—Section 9003(c) of the Solid Waste Dis-
posal Act is amended by striking “and” at the end of paragraph
(4), striking the period at the end of paragraph (5) and substi-
tuting - and’’ and by adding the following new paragraph at
the end thereof: )

“(6) requirements for maintaining evidence of financial re-
sponsibility for taking corrective action and compensating third
parties for bodily injury and property damage caused by sudden
and nonsudden accidental releases arising from operating an
underground storage tank.”. _

(2) CONFORMING AMENDMENT.—Section 9003(d) of such Act is
amended by striking out paragraph (1) and renumbering para-
graphs (2) through (5) as paragraphs (1) through (4), respective-

ly.
y(3) OtHER METHODS.—Section 9003(d)(1) of such Act (as redes-
ignated by paragraph (2) of this subsection) is amended by strik-
ing out “or” after “credit,” and by striking out the perzoc?‘at the
end thereof and inserting in lieu thereof the fol’lowmg: or any
other method satisfactory to the Administrator.” ‘
(4) Section 9003(d) of such Act is further amended by adding
at the end thereof the following new paragraph: .
“5)(A) The Administrator, in promulgating financial respon-
sibility regulations under this section, may establish an amount
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rage for particular classes or categories of underground
gé:;:g;g tgnli{; cgntaining petroleum which shall satisfy such
regulations and which shall not be less than ${,00Q000 for
each occurrence with an appropriate aggregate requirement.

“(B) The Administrator may set amounts lower than the
amounts required by subparagraph (A) of this paragraph for
underground storage tanks containing petroleum which are at
facilities not engaged in petroleum production, refining, or mar-
keting and which are not used to handle substantial quantities
of petroleum. . .

“(C) In establishing classes and categories for purposes of this
paragraph, the Administrator may consider the following fac-
tors: . .

“(i) The size, type, location, storage, and handling capac-
ity of underground storage tanks in the class or category
and the volume of petroleum handled by such tanks.

‘(i) The likelihood of release and the potential extent of
damage from any release from underground storage tanks
in the class or category. o

“iir) The economic impact of the limits on the owners
and operators of each such class or category, particularly
relating to the small business segment of the petroleum
marketing industry.

“(iv) The availability of methods of financial responsibil-
ity in amounts greater than the amount established by this
paragraph.

“(v) Such other factors as the Administrator deems perti-
nent.

D) The Administrator may suspend enforcement of the fi-
nancial responsibility requirements for a particular class or cat-
egory of underground storage tanks or in a particular State, if
the Administrator makes a determination that methods of fi-
nancial responsibility satisfying the requirements of this subsec-
tion are not generally available for underground storage tanks
in that class or category, and—

‘() steps are being taken to form a risk retention group
for such class of tanks; or
“(ii) such State is taking steps to establish a fund pursu-
ant to section 9004(c)(1) of this Act to be submitted as evi-
dence of financial responsibility.
A suspension by the Administrator pursuant to this paragraph
shall extend for a period not to exceed 180 days. A determina-
tion to suspend may be made with respect to the same class or
category or for the same State at the end of such period, but
only if substantial progress has been made in establishing a
risk retention group, or the owners or operators in the class or
category demonstrate, and the Administrator finds, that the
formation of such a group is not possible and that the State is
;t_r'za,l’)le or unwilling to establish such a fund bursuant to clause
i).”.

(d) EPA RESPONSE PROGRAM.—Section 9003 of the Solid Waste
Disposal Act is amended by adding after subsection @& the follow-
ing new subsection:

“(h) EPA RESPONSE PROGRAM FOR PETROLEUM,. —

£
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“(1) BEFORE REGULATIONS.—Before the effective date of regu-
lations under subsection (c), the Administrator (or a State pur-
suant to paragraph (7)) is authorized to—

“(A) require the owner or operator of an underground
storage tank to undertake corrective action with respect to
any release of petroleum when the Administrator (or the
State) determines that such corrective action will be done
properly and promptly by the owner or operator of the un-
derground storage tank from which the release occurs; or

“(B) undertake corrective action with respect to any re-
lease of petroleum into the environment from an under-
ground storage tank if such action is necessary, in the judg-
ment of the Administrator (or the State), to protect human
health and the environment.

The corrective action undertaken or required under this para-
graph shall be such as may be necessary to protect human
health and the environment. The Administrator shall use funds
in the Leaking Underground Storage Tank Trust Fund for pay-
ment of costs incurred for corrective action under subparagraph
(B), enforcement action under subparagraph (A), and cost recov-
ery under paragraph (6) of this subsection. Subject to the priori-
ty requirements of paragraph (3), the Administrator (or the
State) shall give priority in undertaking such actions under
subparagraph (B) to cases where the Administrator (or the
State) cannot identify a solvent owner or operatoi' of the tank
who will undertake action properly.

“02) AFTER REGULATIONS.—Following the effective date of reg-
ulations under subsection (c), all actions or orders of the Ad-
ministrator (or a State pursuant to paragraph (7)) described in
paragraph (1) of this subsection shall be in conformity with
such regulations. Following such effective date, the Administra-
tor (or the State) may undertake corrective action with respect
to any release of petroleum into the environment from an under-
ground storage tank only if such action is necessary, in the
Jjudgment of the Administrator (or the State), to protect human
health and the environment and one or more of the following
situations exists:

“A) No person can be found, within 90 days or such
shorter period as may be necessary to protect human health
and the environment, who is—

“(i) an owner or operator of the tank concerned,

“(ii) subject to such corrective action regulations, and

“(iii) capable of carrying out such corrective action
properly. ] .

“B) A situation exists which requires prompt action by
the Administrator (or the State) under this paragraph to
protect human health and the environment.

“(C) Corrective action costs at a_facility exceed the
amount of coverage required by the Administrator pursuant
to the provisions of subsections (c) and (d)(5) of this section
and, considering the class or category of underground stor-
age tank from which the release occurred, expenditures
from the Leaking Underground Storage Tank Trust Fund
are necessary to assure an effective corrective action.
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“D) The owner or operator of the tank has failed or re-
fused to comply with an order of the Administrator under
this subsection or section 9006 or with the order of a State
under this subsection to comply with the corrective action
regulations. .

“(3)egPRIORITY OF CORRECTIVE ACTIONS.—The Administrator
(or a State pursuant to paragraph (7)) shall give priority in un-
dertaking corrective actions under this subsection, and in issu-
ing orders requiring owners or operators to undertake such ac-
tions, to releases of petroleum from underground storage tanks
which pose the greatest threat to human health and the envi-
ronmendt. L .

“}) CORRECTIVE ACTION ORDERS.—The Administrator is au-
thorized to issue orders to the owner or operator of an under-
ground storage tank to carry out subparagraph (A) of paragraph
(1) or to carry out regulations issued under subsection (c)4). A
State acting pursuant to paragraph (7) of this subsection is au-
thorized to carry out subparagraph (A) of paragraph (1) only
until the State’s program is approved by the Administrator
under section 900} of this subtitle. Such orders shall be issued
and enforced in the same manner and subject to the same re-
quirements as orders under section 9006.

“(5) ALLOWABLE CORRECTIVE ACTIONS.—The corrective actions
undertaken by the Administrator (or a State pursuant to para-
graph (7)) under paragraph (1) or (2) may include temporary or
permanent relocation of residents and alternative household
water supplies. In connection with the performance of any cor-
rective action under paragraph (1) or (2), the Administrator may
undertake an exposure assessment as defined in paragraph (10)
of this subsection or provide for such an assessment in a cooper-
ative agreement with a State pursuant to paragraph (7) of this
subsection. The costs of any such assessment may be treated as
corrective action for purposes of paragraph (6), relating to cost
recovery.

“(6) RECOVERY OF COSTS.—

“lfA) IN GENERAL.—Whenever costs have been incurred by
the Administrator, or by a State pursuant to paragraph (7),
for undertaking corrective action or enforcement action
with respect to the release of petroleum from an under-
ground storage tank, the owner or operator of such tank
shall be liable to the Administrator or the State for such
costs. The liability under this paragraph shall be construed
to be the standard of liability which obtains under section
311 of the Federal Water Pollution Control Act.

“(B) RecovERY.—In determining the equities for seeking
the recovery of costs under subparagraph (A), the Adminis-
trator (or a State pursuant to paragraph (7) of this subsec-
tion) may consider the amount of financial responsibility
required to be maintained under subsections (c) and (d)(5)
of this section and the factors considered in establishing
such amount under subsection (d)(5).

“(C) EFFECT ON LIABILITY.—

“t) No TRANSFERS OF LIABILITY.—No indemnifica-
tion, hold harmless, or similar agreement or convey-
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ance shall be effective to transfer from the owner or op-
erator of any underground storage tank or from any
person who may be liable for a release or threat of re-
lease under this subsection, to any other person the li-
ability imposed under this subsection. Nothing in this
subsection shall bar any agreement to insure, hold
harmless, or indemnify a party to such agreement for
any liability under this section.

“@ii) No BAR TO CAUSE OF ActION.—Nothing in this
subsection, including the provisions of clause (i) of this
subparagraph, shall bar a cause of action that an
owner or operator or any other person subject to liabil-
ity under this section, or a guarantor, has or would
have, by reason of subrogation or otherwise against any
person.

“(D) FaciLrry.—For purposes of this paragraph, the term
facility’ means, with respect to any owner or operator, all
underground storage tanks used for the storage of petrole-
um which are owned or operated by such owner or operator
and located on a single parcel of property (or on any contig-
uous or adjacent property).

“(7) STATE AUTHORITIES.—

“CqA) GENERAL.—A State may exercise the authorities in
paragraphs (1) and (2) of this subsection, subject to the
terms and conditions of paragraphs (3), (5), (9), (10), and
(11), and including the authorities of paragraphs (}), (6),
and (8) of this subsection if—

“(t) the Administrator determines that the State has
the capabilities to carry out effective corrective actions
and enforcement activities; and

“Gi) the Administrator enters into a cooperative
agreement with the State setting out the actions to be
undertaken by the State.

The Administrator may provide funds from the Leaking
Underground Storage Tank Trust Fund for the reasonable
costs of the State’s actions under the cooperative agreement.

“(B) Cost saARE.—Following the effective date of the reg-
ulations under subsection (c) of this section, the State shall
pay 10 per centum of the cost of corrective actions undertak-
en either by the Administrator or by the State under a coop-
erative agreement, except that the Administrator may take
corrective action at a facility where immediate action is
necessary to respond to an imminent and substantial en-
dangerment to human health or the environment if the
State fails to pay the cost share.

“8) EMERGENCY PROCUREMENT POWERS.—Notwithstanding
any other provision of law, the Administrator may authorize
the use of such emergency procurement powers as he deems nec-
essary.

“(;3’ DEFINITION OF OWNER.—As used in this subsection, the
term ‘owner’ does not include any person who, without partici-
pating in the managemeni of an underground storage tank and
otherwise not engaged in petroleum production, refining, and
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marketing, holds indicia of ownership primarily to protect the
owner’s security interest in the tank. ) .

“¢10) DEFINITION OF EXPOSURE ASSESSMENT. —As used in this
subsection, the term ‘exposure assessment’ means an assessment
to determine the extent of exposure of, or potential for expcsure
of. individuals to petroleum from a release from an under-
ground storage tank based on such factors as the nature and
extent of contamination and the existence of or potential for
pathways of human exposure (including ground or surface
water contamination, air emissions, and food chain contamina-
tion), the size of the community within the likely pathways of
exposure, and the comparison of expected human exposure
levels to the short-term and long-term health effects associated
with identified contaminants and any available recommended
exposure or tolerance limits for such contaminants. Such assess-
ment shall not delay corrective action to abate immediate haz-
ards or reduce exposure.

“(11) FACILITIES WITHOUT FINANCIAL RESPONSIBILITY.—At any
facility where the owner or operator has failed to maintain evi-
dence of financial responsibility in amounts at least equal to
the amounts established by subsection (d)5)A) of this section
(or a lesser amount if such amount is applicable to such facility
as a result of subsection (d)5)(B) of this section) for whatever
reason the Administrator shall expend no monies from the
Leaking Underground Siorage Tank Trust Fund to clean up re-
leases at such facility pursuant to the provisions of paragraph
(1 or (2) of this subsection. At such facilities the Administrator
shall use the authorities provided in subparagraph (A) of para-
graph (1) and paragraph (}) of this subsection and section 9006
of this subtitle to order corrective action to clean up such re-
leases. States acting pursuant to paragraph (7) of this subsec-
tion shall use the authorities provided in subparagraph (A) of
paragraph (1) and paragraph (4) of this subsection to order cor-
rective action to clean up such releases. Notwithstanding the
provisions of this paragraph, the Administrator may use monies
from the fund to take the corrective actions authorized by para-
graph (5) of this subsection to protect human health at such fa-
ctlities and shall seek full recovery of the costs of all such ac-
tions pursuant to the provisions of paragraph (6)(A) of this sub-
section and without consideration of the factors in paragraph
(6)XB) of this subsection. Nothing in this paragraph shall pre-
vent the Administrator (or a State pursuant to paragraph (7) of
this subsection) from taking corrective action at a facility where
there is no solvent owner or operator or where immediate action
18 necessary to respond to an imminent and substantial endan-
germent of human health or the environment.”.

(¢) FINANCIAL RESPONSIBILITY IN STATE PROGRAMS.—

(1) Section 9004(c)1) of the Solid Waste Disposal Act is
amended by striking out “financed by fees on tank owners and
operators and”’

(2) Section 9004(c)?2) of the Solid Waste Disposal Act is
amended by striking out “or” after “credit,” in the first sen-
tence and by striking out the period at the end thereof and in-
serting in lieu thereof the following: “or any other method satis-
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factory to the Administrator.”. Such section is further amended
by adding after the word “terms” in the second sentence the fol-
lowing: “including the amount of coverage required for various
classes and categories of underground storage tanks pursuant to
section 9003(d)5)"".
(f) AutHORITY TO ENTER FOR CORRECTIVE ACTIONS.—
(1) Section 9005(a) of the Solid Waste Disposal Act is amend-
ed by inserting the words “taking any corrective action” after
the word “study’, inserting the words “acting pursuant to sub-
section (h)(7) of section 9003 or” after the words “or representa-
tive of a State’, striking the word “and” before the words
“permit such officer’, and inserting the words ‘“and permit
such officer to have access for corrective action” after the words
“relating to such tanks” in the first sentence thereof. Such sec-
tion is further amended by inserting the words ‘“taking correc-
tive action,” after the word ‘study,” in the second sentence
thereof.
(2) Section 9005(a) of the Solid Waste Disposal Act is amend-
ed by striking the word ‘“and” at the end of paragraph (2),
striking out the period at the end of paragraph (3) and inserting
“ and’, and adding the following new paragraph at the end
thereof—

“tb) to take corrective action.”’.

(3) Section 9005 of the Solid Waste Disposal Act is amended
by changing the heading thereof to read as follows—

“INSPECTIONS, MONITORING, TESTING AND CORRECTIVE ACTION .

(g) CoorpINnaTION WITH OTHER LAWS.—Section 9008 of the Solid
Waste Disposal Act is amended to read as follows:

“STATE AUTHORITY

“SeEc. 9008. Nothing in this subiitle shall preclude or deny any
right of any State or political subdivision thereof to adopt or enforce
any regulation, requirement, or standard of performance respecting
underground storage tanks that is more stringent than a regulation,
requirement, or standard of performance in effect under this subtitle
or to impose any additional liability with respect to the release of
regulated substances within such State or political subdivision.”.

(h) PorLLuTION LIABILITY INSURANCE.— .

(1) Stupy.—The Comptroller General shall conduct a study of
the availability of pollution liability insurance, leak insurance,
and contamination insurance for owners and operators of petro-
leum storage and distribution facilities. The study shall assess
the current and projected extent to which private insurance can
contribute to the financial responsibility of owners and opera-
tors of underground storage tanks and the ability of owners and
operators of underground storage tanks to maintain financial
responsibility through other methods. The study shall consider
the experience of owners and operators of marine vessels in get-
ting insurance for their liabilities under the Federal Water Pol-
lution Control Act and the operation of the Water Quality In-
surance Syndicate.
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(2) ReporT.—The Comptroller General shall'report the find-
ings under this subsection to the Congress within 15 months
after the enactment of this subsection. Such report shall include
recommendations for legislative or administrative changes that
will enable owners and operators of underground storage tanks
to maintain financial responsibility sufficient to provide all
clean-up costs and dadmages that may result from reasonably

oreseeable releases and events. '

(i)fCRIMINAL PenaLTiEs Rerating 1o Usep Ow.—Subtitle C of
the Solid Waste Disposal Act is amended as follows: .

(1) In paragraphs (4) and (5) of section 3008(d) after. ‘hazard-
ous waste” insert “or any used oil not identified or listed as a
hazardous waste under this subtitle’. '

(2) Delete “accompanied by a manifest; ; or” in paragraph (5)
and insert “accompanied by a manifest;”.

(3) Insert ““ or” after paragraph (6).

(4) Add the following new paragraph after paragraph (6):

“?7) knowingly stores, treats, transports, or causes to be trans-
ported, disposes of, or otherwise handles any used oil not identi-
fied or listed as a hazardous waste under subtitle C of the Solid
Waste Disposal Act—

“CA) in knowing violation of any material condition or
requirement of a permit under this subtitle C; or

“'B) in knowing violation of any material condition or re-
quirement of any applicable regulations or standards under
this Act;”.

(5) In section 3008(e):

(A) Insert “or used oil not identified or listed as a haz-
ardous waste under this subtitle” immediately after “this
subtitle”.

(B) Strike “or” immediately before ‘(6)”.

(C) Insert “, or (7)” immediately after “(6)".

(j) StaTE PrOGRAMS FOR Usep OirL.—Section 3006 of the Solid
Waste Disposal Act is amended by adding the following new subsec-
tion at the end thereof:

“(h) StaTteE ProGrAMS FOrR USED OiL.—In the case of used oil
which is not listed or identified under this subtitle as a hazardous
waste but which is regulated under section 3014, the provisions of
this section regarding State programs shall apply in the same
manner and to the same extent as such provisions apply to hazard-
ous waste identified or listed under this subtitle.”.

SEC. 206. CITIZENS SUITS.

_Title III of CERCLA is amended by adding the following new sec-
tion after section 309:

“SEC. 310. CITIZENS SUITS.

“(a) AutHORITY TO BRING CIVIL ACTIONS.—Except as provided in
subsections (d) and (e) of this section and in section 113(h) (relating
to timing of judicial review), any person may commence a civil
action on his own behalf—

“(1) against any person (including the United States and any
other governmental instrumentality or agency, to the extent per-
mitted by the eleventh amendment to the Constitution) who is
alleged to be in violation of any standard, regulation, condition,
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requirement, or order which has become effective pursuant to
this Act (including any provision of an agreement under section
120, relating to Federal facilities); or

“(2) against the President or any other officer of the United
States (including the Administrator of the Environmental Pro-
tection Agency and the Administrator of the ATSDR where
there is alleged a failure of the President or of such other offi-
cer to perform any act or duty under this Act, including an act
or duty under section 120 (relating to Federal facilities), which
is not discretionary with the President or such other officer.

Paragraph (2) shall not apply to any act or duty under the provi-
sions of section 311 (relating to research, development, and demon-
stration).

“b) VENUE.—

“{1) ACTIONS UNDER SUBSECTION (a)(1).—Any action under
subsection (a)(1) shall be brought in the district court for the
district in which the alleged violation occurred.

“(2) ACTIONS UNDER SUBSECTION (a)(2).—Any action brought
under subsection (a)X2) may be brought in the United States Dis-
trict Court for the District of Columbia.

“(c) RELIEF.—The district court shall have jurisdiction in actions
brought under subsection (a)1) to enforce the standard, regulation,
condition, requirement, or order concerned (including any provision
of an agreement under section 120), to order such action as may be
necessary to correct the violation, and to impose any civil penalty
provided for the violation. The district court shall have jurisdiction
in actions brought under subsection (a)2) to order the President or
other officer to perform the act or duty concerned.

“(d) RuLES APPLICABLE TO SUBSECTION (a)(1) ACTIONS.—

‘1) Notice.—No action may be commenced under subsection
(a)(1) of this section before 60 days after the plaintiff has given
notice of the violation to each of the following:

“CA) The President.

“(B) The State in which the alleged violation occurs.

“C) Any alleged violator of the standard, regulation,
condition, requirement, or order concerned (including any
provision of an agreement under section 120).

Notice under this paragraph shall be given in such manner as
the President shall prescribe by regulation.

“9) DILIGENT PROSECUTION.—No action may be commenced
under paragraph (1) of subsection (a) if the President has com-
menced and is diligently prosecuting an action under this Act,
or under the Solid Waste Disposal Act to require compliance
with the standard, regulation, condition, requirement, or order
concerned (including any provision of an agreement under sec-
tion 120). )

“le) RULES APPLICABLE TO SUBSECTION (a)(2) ActIons.—No action
may be commenced under paragraph (2) of subsection (a) before the
60th day following the date on which the plaintiff gives notice to
the Administrator or other department, agency, or instrumentality
that the plaintiff will commence such action. Notice under this sub-
section shall be given in such manner as the President shall pre-

scribe by regulation.
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“f) Costs.—The court, in issuing any final order in any action
brought pursuant to this section, may award costs of litigation (in-
cluding reasonable attorney and expert witness fees) to the prevail-
ing or the substantially prevailing party whenever the court deter-
mines such an award is appropriate. The court may, if a temporary
restraining order or preliminary injunction is sought, require the
filing of a bond or equivalent security in accordance with the Feder-
al Rules of Civil Procedure. ' . ‘ _

“g) INTERVENTION.—In_any action under this section, the United
States or the State, or both, if not a party may intervene as a matter
of right. For other provisions regarding intervention, see section 113.

“h) OtHER RicHTS.—This Act does not affect or otherwise impair
the rights of any person under Federal State, or common law,
except with respect to the timing of review as provided in section
113(h) or as otherwise provided in section 309 (relating to actions
under State law). '

“ti) DEFINITIONS.—The terms used in this section shall have the
same meanings as when used in title I.”.

SEC. 207. INDIAN TRIBES.

(a) DerinITION.—For definition of Indian tribe, see the amend-
ments made by section 101 of this Act.

(b) FuruRE MAINTENANCE AND COST SHARING.—Section 104(c)X3)
of CERCLA is amended by adding at the end thereof the following:
“In the case of remedial action to be taken on land or water held by
an Indian tribe, held by the United States in trust for Indians, held
by a member of an Indian tribe (if such land or water is subject to a
trust restriction on alienation), or otherwise within the borders of
an Indian reservation, the requirements of this paragraph for assur-
ances regarding future maintenance and cost-sharing shall not
apply, and the President shall provide the assurance required by
this paragraph regarding the availability of a hazardous waste dis-
posal facility.”.

(¢c) LiaBiLiry.—Section 107 of CERCLA is amended as follows:

S(J) In subsection (a) by inserting ‘“or an Indian tribe’ after
“State”:
(2) In subsection (f):

(A) Insert after “State” the third time that word appears
the following: “and to any Indian tribe for natural re-
sources belonging to, managed by, controlled by, or apper-
taining to such tribe, or held in trust for the benefit of such
tribe, or belonging to a member of such tribe if such re-
sources are subject to a trust restriction on alienation’,

(B) Insert “or Indian tribe” after “State” the fourth time
that word appears.

(C) Add before the period at the end of the first sentence
the following: “, so long as, in the case of damages to an
Indian tribe occurring pursuant to a Federal permit or li-
cense, the issuance of that permit or license was not incon-
sistent with the fiduciary duty of the United States with re-
spect to such Indian tribe”,

(D) Insert “or the Indian tribe” after “State government”.

(3) In subsection (i) insert ‘or Indian tribe” after “State” the
first time it appears.
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(4) In subsection (j) insert “or Indian tribe” after “State” the
first time it appears.

(d) NaturarL Resources Craims, DeLecatioN, Erc.—Section 111
of CERCLA is amended as follows:

(1) In subsection (b), insert before the period at the end thereof
the following: *, or by any Indian tribe or by the United States
acting on behalf of any Indian tribe for natural resources be-
longing to, managed by, controlled by, or appertaining to such
tribe, or held in trust for the benefit of such tribe, or belonging
to a member of such tribe if such resources are subject to a trust
restriction on alienation’”

(2) In subsection (cX2) insert “or Indian tribe” after “State”.

(3) In subsection (f) insert “or Indian tribe” after “State’: and

(4) In subsection (i) insert after “State,” the following: “and
by the governing body of any Indian tribe having sustained
damage to natural resources belonging to, managed by, con-
trolled by, or appertaining to such tribe, or held in trust for the
benefit of such tribe, or belonging to a member of such tribe if
such resources are subject to a trust restriction on alienation,”.

(e) TREATMENT oF TrRIBES GENERALLY.—Title I of CERCLA is
amended by adding the following new section after section 125:

“SEC. 126. INDIAN TRIBES.

“la) TREATMENT GENERALLY.—The governing body of an Indian
tribe shall be afforded substantially the same treatment as a State
with respect to the provisions of section 103(a) (regarding notifica-
tion of releases), section 104(c)2) (regarding consultation on remedi-
al actions), section 104(e) (regarding access to information), section
104(1) (regarding health authorities) and section 105 (regarding roles
and responsibilities under the national contingency plan and sub-
mittal of priorities for remedial action, but not including the provi-
sion regarding the inclusion of at least one facility per State on the
National Priorities List).

“b) CommuniTy RELOCATION.—Should the President determine
that proper remedial action is the permanent relocation of tribal
members away from a contaminated site because it is cost effective
and necessary to protect their health and welfare, such finding
must be concurred in by the affected tribal government before relo-
cation shall occur. The President, in cooperation with the Secretary
of the Interior, shall also assure that all benefits of the relocation
program are provided to the affected tribe and that alternative land
of equivalent value is available and satisfactory to the tribe. Ar.zy
lands acquired for relocation of tribal members shall be held in
trust by the United States for the benefit of the tribe.

“t) Stupy.—The President shall conduct a survey, in consulta-
tion with the Indian tribes, to determine the extent of hazardous
waste sites on Indian lands. Such survey shall be included within a
report which shall make recommendations on the program needs of
tribes under this Act, with particular emphasis on how tribal par-
ticipation in the administration of such programs can be maxi-
mized. Such report shall be submitted to Congress along with the
President’s budget request for fiscal year 1988.
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“d) Liitation.—Notwithstanding any other provision of this
Act, no action under this Act by an Indian tribe shall be barred
until the later of the following: . .

“1) The applicable period of limitations has expired.

“(9) 2 years after the United States, in its capacity as trustee
for the tribe, gives written notice to the governing body of the
tribe that it will not present a claim or commence an action on
behalf of the tribe or fails to present a claim or commence an
action within the time limitations specified in this Act.”.

SEC. 208. INSURABILITY STUDY. ) _
Section 301 of CERCLA is amended by adding the following new
subsection at the end thereof:

“Ug) INSURABILITY STUDY.—
“1) STUDY BY COMPTROLLER GENERAL.—The Comptroller Gen-

eral of the United States, in consultation with the persons de-
scribed in paragraph (2), shall undertake a study to determine
the insurability, and effects on the standard of care, of the li-
ability of each of the following:

“(A) Persons who generate hazardous substances: liability
for costs and damages under this Act.

“B) Persons who own or operate facilities: liability for
costs and damages under this Act.

‘“C) Persons liable for injury to persons or property
caused by the release of hazardous substances into the enuvi-
ronment.

“(2) Consvrratrion.—In conducting the study under this sub-
section, the Comptroller General shall consult with the follow-
ing:

“lA) Representatives of the Administrator.

“(B) Representatives of persons described in subpara-
graphs (A) through (C) of the preceding paragraph.

“(C) Representatives (i) of groups or organizations com-
prised generally of persons adversely affected by releases or
threatened releases of hazardous substances and (ii) of
groups organized for protecting the interests of consumers.

“(D) Representatives of property and casualty insurers.

“(E) Representatives of reinsurers.

“(F) Persons responsible for the regulation of insurance at
the State level.

") ItEms EVALUATED.—The study under this section shall
include, among other matters, an evaluation of the following:

“(A) Current economic conditions in, and the future out-
look for, the commercial market for insurance and reinsur-
ance.

d'“(B) Current trends in statutory and common law reme-
ies.

“(C) The impact of possible changes in traditional stand-
ards of liability, proof, evidence, and damages on existing

« Statutory and common law remedies.

“UD) The effect of the standard of liability and extent of
the persons upon whom it is imposed under this Act on the
protection of human health and the environment and on
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the availability, underwriting, and pricing of insurance
coverage.

‘“(E) Current trends, if any, in the judicial interpretation
and construction of applicable insurance contracts, together
with the degree to which amendments in the language of
such contracts and the description of the risks assumed,
could affect such trends.

“4F) The frequency and severity of a representative
sample of claims closed during the calendar year immedi-
ately preceding the enactment of this subsection.

“(G) Impediments to the acquisition of insurance or other
means of obtaining liability coverage other than those re-
ferred to in the preceding subparagraphs.

‘“(H) The effects of the standards of liability and finan-
cial responsibility requirements imposed pursuant to this
Act on the cost of, and incentives for, developing and dem-
onstrating alternative and innovative treatment technol-
ogies, as well as waste generation minimization.

“t4) SuBmission.—The Comptroller General shall submit a
report on the results of the study to Congress with appropriate
recommendations within 12 months after the enactment of this
subsection.”.

SEC. 209. RESEARCH, DEVELOPMENT, AND DEMONSTRATION.
(a) PurPoSE.—The purposes of this section are as follows:

(1) To establish a comprehensive and coordinated Federal pro-
gram of research, development, demonstration, and training for
the purpose of promoting the development of alternative and in-
novative treatment technologies that can be used in response ac-
tions under the CERCLA program, to provide incentives for the
development and use of such technologies, and to improve the
scientific capability to assess, detect and evaluate the effects on
and risks to human health from hazardous substances.

(2) To establish a basic university research and education pro-
gram within the Department of Health and Human Services
and a research, demonstration, and training program within
the Environmental Protection Agency.

(8) To reserve certain funds from the Hazardous Substance
Trust Fund to support a basic research program within the De-
partment of Health and Human Services, and an applied and
developmental research program within the Environmental Pro-
tection Agency. )

(4) To enhance the Environmental Protection Agency’s inter-
nal research capabilities related to CERCLA activities, includ-
ing site assessment and technology evaluation. _

(5) To provide incentives for the development of alternative
and innovative treatment technologies in a manner that supple-
ments or coordinates with, but does not compete y}ith or dupli-
cate, private sector development of such technologies.

(b) AmENDMENT OF CERCLA.—Title III of CERCLA is amended
by adding the following new section at the end thereof:

“SEC. 311. RESEARCH, DEVELOPMENT, AND DEMONSTRATION.
“ta) HAZARDOUS SUBSTANCE RESEARCH AND TRAINING.—
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“(1) AUTHORITIES OF SECRETARY.—The Secretary of Health
and Human Services (hereinafter in this subsection referred to
as the Secretary), in consultation with the Administrator, shall
establish and support a basic research and training program
(through grants, cooperative agreements, and contracts) consist-
ing of the following: . . ;
ing of “A )f Basic rgsearch (including epidemiologic and ecologic

studies) which may include each of the following:

“) Advanced techniques for the detection, assess-
ment, and evaluation of the effects on human health of
hazardous substances. )

“ii) Methods to assess the risks to human health
presented by hazardous substances.

“iii) Methods and technologies to detect hazardous
substances in the environment and basic biological,
chemical, and physical methods to reduce the amount
and toxicity of hazardous substances. '

“(B) Training, which may include each of the following:

“) Short courses and continuing education for State
and local health and environment agency personnel
and other personnel engaged in the handling of haz-
ardous substances, in the management of facilities at
which hazardous substances are located, and in the
evaluation of the hazards to human health presented
by such facilities.

“6i) Graduate or advanced training in environmen-
tal and occupational health and safety and in the
public health and engineering aspects of hazardous
waste control.

“iii) Graduate training in the geosciences, including
hydrogeology, geological engineering, geophysics, geo-
chemistry, and related fields necessary to meet profes-
sional personnel needs in the public and private sectors
and to effectuate the purposes of this Act.

“9) Director oF NIEHS.—The Director of the National Insti-
tute for Environmental Health Sciences shall cooperate fully
with the relevant Federal agencies referred to in subparagraph
(A) of paragraph (5) in carrying out the purposes of this section.

“(3) RECIPIENTS OF GRANTS, ETC.—A grant, cooperative agree-
ment, or contract may be made or entered into under paragraph
(1) with an accredited institution of higher education. The insti-
tution may carry out the research or training under the grant,
cooperative agreement, or contract through contracts, including
contracts with any of the following:

“(A) Generators of hazardous wastes.
“(_B) Persons involved in the detection, assessment, eval-
uation, and treatment of hazardous substances.
(C) Owners and operators of facilities at which hazard-
ous substances are located.

. “(D) State and local governments.

(4) PrRoCEDURES.—In making grants and entering into coop-
erative agreements and contracts under this subsection, the Sec-
retary shall act through the Director of the National Institute
for Environmental Health Sciences. In considering the alloca-
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tion of funds for training purposes, the Director shall ensure
that at least one grant, cooperative agreement, or contract shall
b_q awarded for training described in each of clauses (i), (it), and
(i) of paragraph (1XB). Where applicable, the Director may
choose to operate training activities in cooperation with the Di-
rector of the National Institute for Occupational Safety and
Health. The procedures applicable to grants and contracts
under title IV of the Public Health Service Act shall be fol-
lowed under this subsection.

“(5) Apvisory counciL.—To assist in the implementation of
this subsection and to aid in the coordination of research and
demonstration and training activities funded from the Fund
under this section, the Secretary shall appoint an advisory
council (hereinafter in this subsection referred to as the ‘Adviso-
ry Council) which shall consist of representatives of the follow-
ing:

“(A) The relevant Federal agencies.

“(B) The chemical industry.

“C) The toxic waste management industry.

“(D) Institutions of higher education.

“(E) State and local health and environmental agencies.
“CF) The general public.

“(6) PLANNING.— Within nine months after the date of the en-
actment of this subsection, the Secretary, acting through the Di-
rector of the National Institute for Environmental Health Sci-
ences, shall issue a plan for the implementation of paragraph
(1). The plan shall include priorities for actions under para-
graph (1) and include research and training relevant to scientif-
ic and technological issues resulting from site specific hazard-
ous substance response experience. The Secretary shall, to the
maximum extent practicable, take appropriate steps to coordi-
nate program activities under this plan with the activities of
other Federal agencies in order to avoid duplication of effort.
The plan shall be consistent with the need for the development
of new technologies for meeting the goals of resporse actions in
accordance with the provisions of this Act. The Advisory Coun-
cil shall be provided an opportunity to review and comment on
the plan and priorities and assist appropriate coordination
among the relevant Federal agencies referred to in subpara-
graph (A) of paragraph (5).

“®) ALTERNATIVE OR INNOVATIVE TREATMENT TECHNOLOGY RE-
SEARCH AND DEMONSTRATION PROGRAM.—

“(1) ESTABLISHMENT.—The Administrator is authorized and
directed to carry out a program of research, evaluation, testing,
development, and demonstration of alternative or innovative
treatment technologies (hereinafter in this subsection referred to
as the ‘program’) which may be utilized in response actions to
achieve more permanent protection of human health and wel-
fare and the environment. o

“2) ADMINISTRATION.—The program shall be administered by
the Administrator, acting through an office of technology dem-
onstration and shall be coordinated with programs carried out
by the Office of Solid Waste and Emergency Response and the
Office of Research and Development.
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‘“(3) CoNTRACTS AND GRANTS.—In carrying out the program,
the Administrator is authorized to enter into contracts and co-
operative agreements with, and make grants to, persons, public
entities, and nonprofit private entities which are exempt from
tax under section 501(c)3) of the Internal Revenue Code of 1954.
The Administrator shall, to the maximum extent possible, enter
into appropriate cost sharing arrangements under this subsec-
tion. ] .

“4) Use oF sTEs.—In carrying out the program, the Admin-
istrator may arrange for the use of sites at which a response
may be undertaken under section 104 for the purposes of carry-
ing out research, testing, evaluation, development, and demon-
stration projects. Each such project shall be carried out under
such terms and conditions as the Administrator shall require to
assure the protection of human health and the environment
and to assure adequate control by the Administrator of the re-
search, testing, evaluation, development, and demonstration ac-
tivities at the site.

“(9) DEMONSTRATION ASSISTANCE.— ) '

“CtA) ProGram coMPONENTS.—The demonstration assist-
ance program shall include the following:

“6) The publication of a solicitation and the evalua-
tion of applications for demonstration projects utilizing
alternative or innovative technologies.

“(ii) The selection of sites which are suitable for the
testing and evaluation of innovative technologies.

“ii) The development of detailed plans for innova-
tive technology demonstration projects.

“(iv) The supervision of such demonstration projects
and the providing of quality assurance for data ob-
tained.

“(v) The evaluation of the results of alternative inno-
vative technology demonstration projects and the deter-
mination of whether or not the technologies used are
effective and feasible.

“(B) Soricrrarion.—Within 90 days after the date of the
enactment of this section, and no less often than once every
12 months thereafter, the Administrator shall publish a so-
licitation for innovative or alternative technologies at a
stage of development suitable for full-scale demonstrations
at sites at which a response action may ‘be undertaken
under section 104. The purpose of any such project shall be
to demonstrate the use of an alternative or innovative treat-
_ment technology with respect to hazardous substances or
pollutants or contaminants which are located at the site or
which are to be removed from the site. The solicitation
notice shall prescribe information to be included in the ap-
Dplication, includin@r technical and economic data derived
from the applicant’s own research and development efforts,
and other information sufficient to permit the Administra-
tor to assess the technology’s potential and the types of re-
medial action to which it may be applicable.

“C) AppLicaTIONS.—Any person and any public or pri-
vate nonprofit entity may submit an application to the Ad-
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ministrator in response to the solicitation. The application
shall contain a proposed demonstration plan setting forth
how and when the project is to be carried out and such
other information as the Administrator may require.

“(D) ProJecr seLecTiON.—In selecting technologies to be
demonstrated, the Administrator shall fully review the ap-
Dplications submitted and shall consider at least the criteria
specified in paragraph (7). The Administrator shall select
or refuse to select a project for demonstration under this
subsection within 90 days of receiving the completed appli-
cation for such project. In the case of a refusal to select the
project, the Administrator shall notify the applicant within
such 90-day period of the reasons for his refusal.

“(E) Srre SELEcTION.—The Administrator shall propose
10 sites at which a response may be undertaken under sec-
tion 104 to be the location of any demonstration project
under this subsection within 60 days after the close of the
public comment period. After an opportunity for notice and
public comment, the Administrator shall select such sites
and projects. In selecting any such site, the Administrator
shall take into account the applicant’s technical data and
preferences either for onsite operation or for utilizing the
site as a source of hazardous substances or pollutants or
contaminants to be treated offsite.

“(F) DEMONSTRATION PLAN.—Within 60 days after the se-
lection of the site under this paragraph to be the location of
a demonstration project, the Administrator shall establish
a final demonstration plan for the project, based upon the
demonstration plan contained in the application for the
project. Such plan shall clearly set forth how and when the
demonstration project will be carried out.

“‘G) SUPERVISION AND TESTING.—Each demonstration
project under this subsection shall be performed by the ap-
plicant, or by a person satisfactory to the applicant, under
the supervision of the Administrator. The Administrator
shall enter into a written agreement with each applicant
granting the Administrator the responsibility and authority
for testing procedures, quality control, monitoring, and
other measurements necessary to determine and evaluate
the results of the demonstration project. The Administrator
may pay the costs of testing, monitoring, quality control,
and other measurements required by the Administrator to
determine and evaluate the results of the demonstration
project, and the limitations established by subparagraph (J)
shall not apply to such costs. )

“H) ProJect compPLETION.—Each demonstration project
under this subsection shall be completed within such time
as is established in the demonstration plan.

“I) ExTENSIONS.—The Administrator may extend any
deadline established under this paragraph by mutual
agreement with the applicant concerned.

“.J) FunDING RESTRICTIONS.—The Administrator shall
not provide any Federal assistance for any part of a full-
scale field demonstration project under this subsection to
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any applicant unless such applicant can demonstrate that
it cannot obtain appropriate private financing on reasona-
ble terms and conditions sufficient to carry out such dem-
onstration project without such Federal assistance. The
total Federal funds for any full-scale field demonstration
project under this subsection shall not exceed 50 percent of
the total cost of such project estimated at the time of the
award of such assistance. The Administrator shall not
expend more than $10,000,000 for assistance under the pro-

ram in any fiscal year and shall not expend more than
$3,000,000 for any single project. _

“(6) FIELD DEMONSTRATIONS.—In carrying out the program,
the Administrator shall initiate or cause to be initiated at least
10 field demonsiration projects of alternative or innovative
treatment technologies at sites at which a response may be un-
dertaken under section 104, in fiscal year 1987 and each of _the
succeeding three fiscal years. If the Administrator determines
that 10 field demonstration projects under this subsection
cannot be initiated consistent with the criteria set forth in
paragraph (7) in any of such fiscal years, the Administrator
shall transmit to the appropriate committees of Congress a
report explaining the reasons for his inability to conduct such
demonstration projects.

“(7) CriTERIA.—In selecting technologies to be demonstrated
under this subsection, the Administrator shall, consistent with
the protection of human health and the environment, consider
each of the following criteria:

“CtA) The potential for contributing to solutions to those
waste problems which pose the greatest threat to human
health, which cannot be adequately controlled under
present technologies, or which otherwise pose significant
management difficulties.

“(B) The availability of technologies which have been
sufficiently developed for field demonstration and which
are likely to be cost-effective and reliable.

“C) The availability and suitability of sites for demon-
strating such technologies, taking into account the physical,
biological, chemical, and geological characteristics of the
sites, the extent and type of contamination found at the
site, and the capability to conduct demonstration projects
in such a manner as to assure the protection of human
health and the environment.

“(D) The likelihood that the data to be generated from
the demonstration project at the site will be applicable to
other sites.

“(8) TEcHNOLOGY TRANSFER.—In carrying oul the program,
the Administrator shall conduct a technology transfer program
including the development, collection, evaluation, coordination,
and dwsgmznqtzon of information relating to the utilization of
alternative or innovative treatment technologies for response ac-
tions. The Administrator shall establish and maintain a cen-
tral reference library for such information. The information
maintained by the Administrator shall be made available to
the public, subject to the provisions of section 552 of title 5 of
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the United States Code and section 1905 of title 18 of the
United States Code, and to other Government agencles in a
manner that will facilitate its dissemination; except, that upon
a showing satisfactory to the Administrator by any person that
any information or portion thereof obtained under this subsec-
tion by the Administrator directly or indirectly from such
person, would, if made public, divulge—

“(A) trade secrets; or

“(B) other proprietary information of such person,

the Administrator shall not disclose such information and dis-
closure thereof shall be punishable under section 1905 of title
18 of the United States Code. This subsection is not authority to
withhold information from Congress or any committee of Con-
gress upon the request of the chairman of such committee.

“(9) TraINING.—The Administrator is authorized and direct-
ed to carry out, through the office of technology demonstration,
a program of training and an evaluation of training needs for
each of the following:

“(A) Training in the procedures for the handling and re-
moval of hazardous substances for employees who handle
hazardous substances.

“(B) Training in the management of facilities at which
hazardous substances are located and in the evaluation of
the hazards to human health presented by such facilities
fo? State and local health and environment agency person-
nel.

“(10) DEFINITION.—FOr purposes of this subsection, the term
‘alternative or innovative treatment technologies’ means those
technologies, including proprietary or patented methods, which
permanently alter the composition of hazardous waste through
chemical, biological, or physical means so as to significantly
reduce the toxicity, mobility, or volume (or any combination
thereof) of the hazardous waste or contaminated materials
being treated. The term also includes technologies that charac-
terize or assess the extent of contamination, the chemical and
physical character of the contaminants, and the stresses im-
posed by the contaminants on complex ecosystems at sites.

‘lc) HAzARDOUS SUBSTANCE RESEARCH.—The Administrator may
conduct and support, through grants, cooperative agreements, and
contracts, research with respect to the detection, assessment, and
evaluation of the effects on and risks to human health of hazardous
substances and detection of hazardous substances in the environ-
ment. The Administrator shall coordinate such research with the
Secretary of Health and Human Services, acting through the adviso-
ry council established under this section, in order to avoid duplica-

tion of effort.

“td) Un1versity HAzZARDOUS SUBSTANCE RESEARCH CENTERS.—
“(1) GRANT PROGRAM.—The Administrator shall make grants
to institutions of higher learning to establish and operate not
fewer than 5 hazardous substance research centers in the
United States. In carrying out the program under this subsec-
tion, the Administrator should seek to have established and op-
erated 10 hazardous substance research centers in the United

States.
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“9) RESPONSIBILITIES OF CENTERS.—The responstbilities of
each hazardous substance research center established under this
subsection shall include, but not be limited to, the conduct of
research and training relating to the manufacture, use, trans-
portation, disposal, and management of hazardous substances
and publication and dissemination of the results of such re-
search. . } ..

“(3) APPLICATIONS.—Any institution of higher learning inter-
ested in receiving a grant under this subsection shall submit to
the Administrator an application in such form and containing
such information as the Administrator may require by regula-
tion.

“4) SELECTION CRITERIA.—The Administrator shall select re-
cipients of grants under this subsection on the basis of the fol-
lowing criteria:

“CA) The hazardous substance research center shall be lo-
cated in a State which is representative of the needs of the
region in which such State is located for improved hazard-
ous waste management.

“(B) The grant recipient shall be located in an area
which has experienced problems with hazardous substance
managemendt.

“C) There is available to the grant recipient for carrying
out this subsection demonstrated research resources.

“(D) The capability of the grant recipient to provide lead-
ership in making national and regional contributions to
the solution of both long-range and immediate hazardous
substance management problems.

‘““E) The grant recipient shall make a commitment to
support ongoing hazardous substance research programs
with budgeted institutional funds of at least $100,000 per
year.

“CF) The grant recipient shall have an interdisciplinary
staff with demonstrated expertise in hazardous substance
management and research.

“(G) The grant recipient shall have a demonstrated abili-
ty to disseminate results of hazardous substance research
and educational programs through an interdisciplinary
continuing education program.

‘“‘H) The projects which the grant recipient proposes to
carry out under the grant are necessary and appropriate.

“(5) MAINTENANCE OF EFFORT.—No grant may be made under
this subsection in any fiscal year unless the recipient of such
grant enters into such agreements with the Administrator as
the Administrator may require to ensure that such recipient
will maintain its aggregate expenditures from all other sources
for establishing and operating a regional hazardous substance
research center and related research activities at or above the
average level of such expenditures in its 2 fiscal years preceding
the date of the enactment of this subsection.

“(6) FEDERAL SHARE.—The Federal share of a grant under
this subsection shall not exceed 80 percent of the costs of estab-
lishing and operating the regional hazardous substance re-
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search center and related research activities carried out by the
grant recipient.

“7) LiMITATION ON USE OF FUNDS.—No funds made available
to carry out this subsection shall be used for acquisition of real
property (including buildings) or construction of any butlding.

“(8) ADMINISTRATION THROUGH THE OFFICE OF THE ADMINIS-
TRATOR.—Administrative responsibility for carrying out this
subsection shall be in the Office of the Administrator.

““9) EQUITABLE DISTRIBUTION OF FUNDS.—The Administrator
shall allocate funds made available to carry out this subsection
equitably among the regions of the United States.

“t10) TECHNOLOGY TRANSFER ACTIVITIES.—Not less than five
percent of the funds made available to carry out this subsection
for any fiscal year shall be available to carry out technology
transfer activities.

‘“le) REPORT TO CONGRESS.—At the time of the submission of the
annual budget request to Congress, the Administrator shall submit
to the appropriate committees of the House of Representatives and
the Senate and to the advisory council established under subsection
(@), a report on the progress of the research, development, and dem-
onstration program authorized by subsection (b), including an eval-
uation of each demonstration project completed in the preceding
fiscal year, findings with respect to the efficacy of such demonstrat-
ed technologies in achieving permanent and significant reductions
in risk from hazardous wastes, the costs of such demonstration
projects, and the potential applicability of, and projected costs for,
such technologies at other hazardous substance sttes.

“) Saving ProvisioN.—Nothing in this section shall be con-
strued to affect the provisions of the Solid Waste Disposal Act.

“lg) SmMALL BUSINESS PARTICIPATION.—The Administrator shall
ensure, to the maximum extent practicable, an adequate opportunity
for small business participation in the program established by sub-
section (b).”". '

SEC. 210. POLLUTION LIABILITY INSURANCE.

CERCLA is amended by adding the following new title at the end

thereof:

“TITLE IV—POLLUTION INSURANCE

“SEC. 401. DEFINITIONS.
“As used in this title— _

“c1) INSURANCE.—The term ‘insurance’ means primary insur-
ance, excess insurance, reinsurarnce, surplus lines insurqnce, qnd
any other arrangement for shifting and distributing risk which
is determined to be insurance under applicable State or Federal
law.

“9) PorLurion LIABILITY.—The term ‘pollution liability’
means liability for injuries arising from the release of hazard-
ous substances or pollutants or contaminants.

“9) Risk RETENTION GROUP.—The term ‘risk retention group’
means any corporation or other limited liability association tax-
able as a corporation, or as an insurance company, formed
under the laws of any State—
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“YA) whose primary activity consists of assuming and
spreading all, or any portion, of the pollution Liability of its
group members;

“(B) which is organized for the primary purpose of con-
ducting the activity described under subparagraph (A);

“C) which is chartered or licensed as an insurance com-
pany and authorized to engage in the business of insurance
under the laws of any State; and

““D) which does not exclude any person from membership
in the group solely to provide for members of such a group
a competitive advantage over such a person.

“(}) PurCHASING GrouP.—The term ‘purchasing group’ means
any group of persons which has as one of its purposes the pur-
chase of pollution liability insurance on a group basis.

“5) StaTE.—The term ‘State’ means any State of the United
States, the District of Columbia, the Commonwealth of Puerto
Rico, Guam, American Samoa, the Virgin Islands, the Com-
monwealth of the Northern Marianas, and any other territory
or possession over which the United States has jurisdiction.

“SEC. 402. STATE LAWS; SCOPE OF TITLE.

“la) STATE LAWS.—Nothing in this title shall be construed to
affect either the tort law or the law governing the interpretation of
insurance contracts of any State. The definitions of pollution liabil-
ity and pollution liability insurance under any State law shall not
be applied for the purposes of this title, including recognition or
qualification of risk retention groups or purchasing groups.

“b) Score or TrrLE.—The authority to offer or to provide insur-
ance under this title shall be limited to coverage of pollution liabil-
ity risks and this title does not authorize a risk retention group or
purchasing group to provide coverage of any other line of insurance.
“SEC. 403. RISK RETENTION GRGUPS.

“la) ExEmMPTION.—Except as provided in this section, a risk reten-
tion group shall be exempt from the following:

“(1) A State law, rule, or order which makes unlawful, or reg-
ulates, directly or indirectly, the operation of a risk retention
group.

2 A State law, rule, or order which requires or permits a
risk retention group to participate in any insurance insolvency
guaranty association to which an insurer licensed in the State
is required to belong.

“(3) A State law, rule, or order which requires any insurance
policy issued to a risk retention group or any member of the
group to be countersigned by an insurance dgent or broker resid-
ing in the State.

“W A State law, rule, or order which otherwise discriminates
against a risk retention group or any of its members.

“(b) EXCEPTIONS.—

‘(1) STATE LAWS GENERALLY APPLICABLE.—Nothing in subsec-
tion (a) shall be construed to affect the applicability of State
laws generally applicable to persons or corporations. The State
in which a risk retention group is chartered may regulate the
formation and operation of the group.
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“(2) STATE REGULATIONS NOT SUBJECT TO EXEMPTION.—Sub-
section (a) shall not apply to any State law which requires a
risk retention group to do any of the following:

““fA) Comply with the unfair claim settlement practices
law of the State.

“(B) Pay, on a nondiscriminatory basis, applicable premi-
um and other taxes which are levied on admitted insurers
and surplus line insurers, brokers, or policyholders under
the laws of the State.

“(C) Participate, on a nondiscriminatory basis, in any
mechanism established or authorized under the law of the
State for the equitable apportionment among insurers of
pollution liability insurance losses and expenses incurred
on Policies written through such mechanism.

““D) Submit to the appropriate authority reports and
other information required of licensed insurers under the
laws of a State relating solely to pollution liability insur-
ance losses and expenses.

“(E) Register with and designate the State insurance
commissioner as its agent solely for the purpose of receiving
service of legal documents or process.

“(F) Furnish, upon request, such commissioner a copy of
any financial report submitted by the risk retention group
to the commissioner of the chartering or licensing jurisdic-
tion.

““G) Submit to an examination by the State insurance
commissioner in any State in which the group is doing
business to determine the group’s financial condition, if—

“Gi) the commissioner has reason to believe the risk
retention group is in a financially impaired condition;
and

“it) the commissioner of the jurisdiction in which
the group is chartered has not begun or has refused to
initiate an examination of the group.

““‘H) Comply with a lawful order issued in a delinquency
proceeding commenced by the State insurance commissioner
if the commissioner of the jurisdiction in which the group
is chartered has failed to initiate such a proceeding after
notice of a finding of financial impairment under subpara-
graph (G). . ) )

“c) APPLICATION OF Exemprions.—The exemptions specified in
subsection (a) apply to— ) ]

“(1) pollution liability insurance coverage provided by a risk
retention group for—

“CA) such group; or

“(B) any person who is a member of such group;

“2) the sale of pollution liability insurance coverage for a
risk retention group; and _

“3) the provision of insurance related services or manage-
ment services for a risk retention group or any member of such
a group. .

“(d) AGENTS Or BROKERS.—A State may require that a person
acting, or offering to act, as an agent or broker for a risk retention
group obtain a license from that State, except that a State may not
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impose any qualification or requirement which discriminates
against a nonresident agent or broker.

“SEC. 404. PURCHASING GROUPS. .

“‘a) ExeEmpTION.—Except lc;s provided in this section, a purchasing

roun is exempt from the following:
group “1) A gta];e law, rz{le, or order which prohibits the establish-
ment of a purchasing group.

“(2)51 S};ate law, €L§e, or order which makes it unlawful for
an insurer to provide or offer to provide insurance on a basis
providing, to a purchasing group or its member, advantages,
based on their loss and expense experience, not afforded to other
persons with respect to rates, policy forms, coverages, or other
matters.

“2) A State law, rule, or order which prohibits a purchasing
group or its members from purchasing insurance on the group
basis described in paragraph (2) of this subsection.

“0) A State law, rule, or order which prohibits a purchasing
group from obtaining insurance on a group basis because the
group has not been in existence for a minimum period of time
or because any member has not belonged to the group for a min-
imum period of time.

“5) A State law, rule, or order which requires that a purchas-
ing group must have a minimum number of members, common
ownership or affiliation, or a certain legal form.

“6) A State law, rule, or order which requires that a certain
percentage of a purchasing group must obtain insurance on a
group basis.

“7) A State law, rule, or order which requires that any insur-
ance policy issued to a purchasing group or any members of the
group be countersigned by an insurance agent or broker residing
in that State.

“(_8) A State law, rule, or order which otherwise discriminate
against a purchasing group or any of its members.

“b) AppLicaTiON OF EXxEMPTIONS.—The exemptions specified in
subsection (a) apply to the following:

(1) Pollution liability insurance, and comprehensive general

lzabtllt‘g‘/ insurance which includes this coverage, provided to—
(A) a purchasing group; or

“(B) any person who is a member of a purchasing group.

i« . .

(2) The sale of any one of the following to a purchasing
group or a member of the group:

“(A) Pollution liability insurance and comprehensive gen-
eral liability coverage.

“(B) Insurance related services.

“(C) Management services.

“lc) AGents or BROKERS.—A State may require that a person
acting, or offering to act, as an agent or broker for a purchasing
group obtain a license from that State, except that a State may not
itmpose any qualification or requirement which discriminates
against a nonresident agent or broker.

“SEC. 405. APPLICABILITY OF SECURITIES LAWS.

“a) OwnErsHIP INTERESTS.—The ownership interests of members
of a risk retention group shall be considered to be—
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(1) exempted securities for purposes of section 5 of the Securi-
ties Act of 1933 and for purposes of section 12 of the Securities
Exchange Act of 1934; and

“(2) securities for purposes of the provisions of section 17 of
the Securities Act of 1933 and the provisions of section 10 of the
Securities Exchange Act of 1934.

“(b) INvESTMENT CoMPANY ACT.—A risk retention group shall not
be considered to be an investment company for purposes of the In-
vestment Company Act of 1940 (15 U.S.C. 80a~1 et seq.).

“lc) BLUE SKY Law.—The ownership interests of members in a
risk retention group shall not be considered securities for purposes
of any State blue sky law.”,

SEC. 211 DEPg&T;}!ENT OF DEFENSE ENVIRONMENTAL RESTORATION PRO-

(@) IN GENERAL.—(1) Title 10, United States Code, is amended—

(A) by redesignating section 2701 as section 2721; and
(B) by inserting after chapter 159 the following new chapter:

“CHAPTER 160—ENVIRONMENTAL RESTORATION

“Sec.

“2701. Environmental restoration program.

“2702. Research, development, and demonstration program.
“2703. Environmental restoration transfer account.

“2704. Commonly found unregulated hazardous substarnces.
“2705. Notice of environmental restoration activities.

“2706. Annual report to Congress.

“2707. Definitions.

“§2701. Environmental restoration program

“(a) ENVIRONMENTAL RESTORATION PROGRAM.—

“(1) IN GENERAL.—The Secretary of Defense shall carry out a
program of environmental restoration at facilities under the ju-
risdiction of the Secretary. The program shall be known as the
‘Defense Environmental Restoration Program’.

“(2) APPLICATION OF SECTION 120 OF CERCLA.—Activities of
the program described in subsection (b)(1) shall be carried out
subject to, and in a manner consistent with, section 120 (relat-
ing to Federal facilities) of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (hereinafter
in this chapter referred to as ‘CERCLA’) (42 U.S.C. 9601 et seq.).

“3) ConsuLtaTioNn witH EPA.—The program shall be carried
out in consultation with the Administrator of the Environmen-
tal Protection Agency.

“(4) ADMINISTRATIVE OFFICE WITHIN 0SD.—The Secretary
shall identify an office within the Office of the Secretary which
shall have responsibility for carrying out the program.

“b) PROGRAM GOALS.—Goals of the program shall include the fol-
lowing:

g“(]} The identification, investigation, research and develop-
ment, and cleanup of contamination from hazardous sub-
stances, pollutants, and contaminants.

“9) Correction of other environmental damage (such as detec-
tion and disposal of unexploded ordnance) which creates an vm-
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minent and substantial endangerment to the public health or
welfare or to the environment. o .

“3) Demolition and removal of unsafe buildings anw struc-
tures, including buildings and structures of the Department of
Defense at sites formerly used by or under the jurisdiction of
the Secretary.

“() RESPONSIBILITY FOR RESPONSE ACTIONS.— .

“c1) Basic RESPONSIBILITY.—The Secretary shall carry out (in
accordance with the provisions of this chapter and CERCLA)
all response actions with respect to releases of hazardous sub-
stances from each of the following:

““A) Each facility or site owned by, leased to, or qthqr—
wise possessed by the United States and under the jurisdic-
tion of the Secretary. S

““B) Each facility or site which was under the jurisdic-
tion of the Secretary and owned by, lea§ed to, or ptherwtse
possessed by the United States at the time of actions lead-
ing to contamination by hazardous substances.

“C) Each vessel owned or operated by the Department of
Defense.

“9) OTHER RESPONSIBLE PARTIES.—Paragraph (1) shall not
apply to a removal or remedial action if the Administrator has
provided for response action by a potentially responsible person
in accordance with section 122 of CERCLA (relating to settle-
ments).

“(3) STATE FEES AND CHARGES.—The Secretary shall pay fees
and charges imposed by State authorities for permit services for
the disposal of hazardous substances on lands which are under
the jurisdiction of the Secretary to the same extent that nongov-
ernmental entities are required to pay fees and charges imposed
by State authorities for permit services. The preceding sentence
shall not apply with respect to a payment that is the responsi-
bility of a lessee, contractor, or other private person.

“d) SErvICES oF OTHER AGENCIES.—The Secretary may enter into
agreements on a reimbursable basis with any other Federal agency,
and on a reimbursable or other basis with any State or local govern-
ment agency, to obtain the services of that agency to assist the Secre-
tary in carrying out any of the Secretary’s responsibilities under this
section. Services which may be obtained under this subsection in-
clude the identification, investigation, and cleanup of any off-site
contamination possibly resulting from the release of a hazardous
substance or waste at a facility under the Secretary’s jurisdiction.

“le) REsPOoNSE AcTION CONTRACTORS.—The provisions of section
119 of CERCLA apply to response action contractors (as defined in
that section) who carry out response actions under this section.

“§ 2702. Research, development, and demonstration program

‘@) ProGraM.—As part of the Defense Environmental Restora-
tion Program, the Secretary of Defense shall carry out a program of
research, development, and demonstration with respect to hazardous
wastes. The program shall be carried out in consultation and coop-
eration with the Administrator and the advisory council established
under seetion 311(a)5) of CERCLA. The program shall include re-
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search, development, and demonstration with respect to each of the
following:

“(1) Means of reducing the quantities of hazardous waste gen-
erated by activities and facilities under the jurisdiction of the
Secretary.

“(2) Methods of treatment, disposal, and management (includ-
ing recycling and detoxifying) of hazardous waste of the types
and quantities generated by current and former activities of the
Secretary and facilities currently and formerly under the juris-
diction of the Secretary.

“(3) Identifying more cost-effective technologies for cleanup of
hazardous substances.

“t4) Toxicological data collection and methodology on risk of
exposure to hazardous waste generated by the Department of
Deffense.

“(5) The testing, evaluation, and field demonstration of any
innovative technology, processes, equipment, or related training
devices which may contribute to establishment of new methods
to control, contain, and treat hazardous substances, to be car-
ried out in consultation and cooperation with, and to the extent
possible in the same manner and standards as, testing, evalua-
tion, and field demonstration carried out by the Administrator,
acting through the office of technology demonstration of the En-
vironmental Protection Agency.

“(b) SpeciAL PERMIT.—The Administrator may use the authorities
of section 3005(g) of the Solid Waste Disposal Act (42 U.S.C. 6925(g))
to issue a permit for testing and evaluation which receives support
under this section.

“lc) CoNTRACTS AND GRANTS.—The Secretary may enter into con-
tracts and cooperative agreements with, and make grants to, univer-
sities, public and private profit and nonprofit entities, and other
persons to carry out the research, development, and demonstration
authorized under this section. Such contracts may be entered into
only to the extent that appropriated funds are available for that
purpose.

“(d) INFORMATION COLLECTION AND DISSEMINATION.—

“1) IN GeNERAL.—The Secretary shall develop, collect, evalu-
ate, and disseminate information related to the use (or potential
use) of the treatment, disposal, and management technologies
that are researched, developed, and demonstrated under this
section.

“9) RoLe oF EPa.—The functions of the Secretary under
paragraph (1) shall be carried out in cooperation and consulta-
tion with the Administrator. To the extent appropriate and
agreed upon by the Administrator and the Secretary, the Ad-
ministrator shall evaluate and disseminate such information
through the office of technology demonstration of the Environ-
mental Protection Agency.

“8§2703. Environmental restoration transfer account

“la) ESTABLISHMENT OF TRANSFER ACCOUNT.— .
“(1) ESTABLISHMENT.—There is hereby established in the De-
partment of Defense an account to be known as the ‘Defense En-
vironmental Restoration Account’ (hereinafter in this section re-
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ferred to as the ‘transfer account’). All sums appropriated to
carry out the functions of the Secretary of Defense relating to
environmental restoration under this chapter or any other pro-
vision of law shall be appropriated to the transfer account.

“2) REQUIREMENT OF AUTHORIZATION OF APPROPRIATIONS.—
No funds may be appropriated to the transfer account unless
such sums have been specifically authorized by law.

“3) AVAILABILITY OF FUNDS IN TRANSFER ACCOUNT.—
Amounts appropriated to the transfer account shall remain
available until transferred under subsection (b).

“tb) AvrHoriry To TransFer 1O OTHER DOD AcCoUNTS.—
Amounts in the transfer account shall be available to be transferred
by the Secretary to any appropriation account or fund of the Depart-
ment for obligation from that account or fund. Funds so transferred
shall be merged with and available for the same purposes and for
the same pertod as the account or fund to which transferred.

“lc) OBLIGATION OF TRANSFERRED AMOUNTS.—Funds transferred
under subsection (b) may only be obligated or expended from the ac-
count or fund to which transferred in order to carry out the func-
tions of the Secretary under this chapter or environmental restora-
tion functions under any other provision of law.

“(d) Bunger REPORTS.—In proposing the Budget for any fiscal
year pursuant to section 1105 of title 31, the President shall set
forth separately the amount requested for environmental restoration
programs of the Department of Defense under this chapter or any
other Act.

“te) Amounts RecovErep UNDER CERCLA.—Amounts recovered
under section 107 of CERCLA for response actions of the Secretary
shall be credited to the transfer account.

“§2704. Commonly found unregulated hazardous substances

“la) Norice To HHS.—

“(1) In ¢ENERAL.—The Secretary of Defense shall notify the
Secretary of Health and Human Services of the hazardous sub-
stances which the Secretary of Defense determines to be the
most commonly found unregulated hazardous substances at fa-
cilities under the Secretary’s jurisdiction. The notification shall
be of not less than the 25 most widely used such substances.

“(%) DeFintTION.—In this subsection, the term ‘unregulated
hazardous substance’ means a hazardous substance—

_ “(A) for which no standard, requirement, criteria, or lim-
itation is in effect under the Toxic Substances Control Act,
the Safe Drinking Water Act, the Clean Air Act, or the
Clean Water Act; and

“(B) for which no water quality criteria are in effect
under any provision of the Clean Water Act.

“(b) ToxicoLocicAL PROFILES.—The Secretary of Health and
Human Services shall take such steps as necessary to ensure the
timely preparation of toxicological profiles of each of the substances
of which the Secretary is notified under subsection (a). The profiles
of such substances shall include each of the following:

“(1) The examination, summary, and interpretation of avail-
able toxicological information and epidemiologic evaluations on
a hazardous substance in order to ascertain the levels of signifi-
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cant human exposure for the substance and the associated
acute, subacute, and chronic health effects.

“(2) A determination of whether adequate information on the
health effects of each substance is available or in the process of
development to determine levels of exposure which present a sig-
nificant risk to human health of acute, subacute, and chronic
health effects.

“3) Where appropriate, toxicological testing directed toward
determining the maximum exposure level of a hazardous sub-
stance that is safe for humans.

“tc) DOD SuppPorT.—The Secretary of Defense shall transfer to
the Secretary of Health and Human Services such toxicological
data, such sums from amounts appropriated to the Department of
Defense, and such personnel of the Department of Defense as may be
necessary (1) for the preparation of toxicological profiles under sub-
section (b) or (2) for other health related activities under section
104(1) of CERCLA. The Secretary of Defense and the Secretary of
Health and Human Services shall enter into a memorandum of un-
derstanding regarding the manner in which this section shall be
carried out, including the manner for transferring funds and per-
sonnel and for coordination of activities under this section.

“d) EPA HEALTH ADVISORIES.—

‘1) PREPARATION.—At the request of the Secretary of De-
fense, the Administrator shall, in a timely manner, prepare
health advisories on hazardous substances. Such an advisory
shall be prepared on each hazardous substance—

“(A) for which no advisory exists;

“(B) which is found to threaten drinking water; and

“C) which is emanating from a facility under the juris-
diction of the Secretary.

“9) CONTENT OF HEALTH ADVISORIES.—Such health advisor-
ies shall provide specific advice on the levels of contaminants in
drinking water at which adverse health effects would not be
anticipated and which include a margin of safety so as to pro-
tect the most sensitive members of the population at risk. The
advisories shall provide data on one-day, 10-day, and longer-
term exposure periods where available toxicological data exist.

() DOD SUPPORT FOR HEALTH ADVISORIES.—The Secretary of
Defense shall transfer to the Administrator such toxicological
data, such sums from amounts appropriated to the Department
of Defense, and such personnel of the Department of Defense as
may be necessary for the preparation of such health advisories.
The Secretary and the Administrator shall enter into a memo-
randum of understanding regarding the manner in which this
subsection shall be carried out, including the manner for trans-
ferring funds and personnel and for coordination of activities
under this subsection. ‘

“t) Cross REFERENCE.—Section 104(i) of CERCLA applies to fa-
cilities under the jurisdiction of the Secretary of Defense in the
manner prescribed in that section.

“f) Funcrions oF HHS To BE CarrIED OUT THROUGH ATSDR.—
The functions of the Secretary of Health and Human Services under
this section shall be carried out through the Administrator of the
Agency of Toxic Substances and Disease Registry of the Department
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of Health and Human Services established under section 104(i) of
CERCLA.

“8§ 2705. Notice of environmental restoration activities

“4@) ExpepITED NoticE.—The Secretary of Defense shall take
such actions as necessary to ensure that the regional offices of the
Environmental Protection Agency and appropriate State and local
authorities for the State in which a facility under the Secretary’s
Jurisdiction is located receive prompt notice of each of the following:

“1) The discovery of releases or threatened releases of hazard-
ous substances at the facility. ‘

“9) The extent of the threat to public health and the environ-
ment which may be associated with any such release or threat-
ened release.

“3) Proposals made by the Secretary to carry out response ac-
tions with respect to any such release or threatened release.

“(4) The initiation of any response action with respect to such
release or threatened release and the commencement of each
distinct phase of such activities.

“b) CoMMENT BY EPA AND STATE AND LOCAL AUTHORITIES.—

“1) RELEASE NOTICES.—The Secretary shall ensure that the
Administrator of the Environmental Protection Agency and ap-
propriate State and local officials have an adequate opportunity
to comment on notices under paragraphs (1) and (2) of subsec-
tion (a).

“9) PROPOSALS FOR RESPONSE ACTIONS.—The Secretary shall
require that an adequate opportunity for timely review and
comment be afforded to the Administrator and to appropriate
State and local officials after making a proposal referred to in
subsection (a)(3) and before undertaking an activity or action re-
ferred to in subsection (a)(}). The preceding sentence does not
apply if the action is an emergency removal taken because of
imminent and substantial endangerment to human health or
the environment and consultation would be impractical.

“c) TecunicaL REeviEw CoMMITTEE.—Whenever possible and
practical, the Secretary shall establish a technical review committee
to review and comment on Department of Defense actions and pro-
posed actions with respect to releases or threatened releases of haz-
ardous substances at installations. Members of any such committee
shall include at least one representative of the Secretary, the Ad-
ministrator, and appropriate State and local authorities and shall
include a public representative of the community involved.

“82706. Annual report to Congress

“(a) REPORT ON PROGRESS IN IMPLEMENTATION.—The Secretary of
Defense shall submit to Congress a report each fiscal year describing
the progress made by the Secretary during the preceding fiscal year
in implementing the requirements of this chapter.

“®) MarteErs To B INcLuDED.—Each such report shall include
the following:

“(1) A statement for each installation under the jurisdiction
of the Secretary of the number of individual facilities at which
a hazardous substance has been identified.
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2) The status of response actions contemplated or undertak-
en at each such facility.

“(3) The specific cost estimates and budgetary proposals in-
volving response actions contemplated or undertaken at each
such facility.

“4) A report on progress on conducting response actions at fa-
cilities other than facilities on the National Priorities List.

“§2707. Definitions

“In this chapter:

“l1) The terms ‘environment’, ‘facility’, ‘hazardous substance’,
‘person’, ‘release’, ‘removal’, ‘response’, ‘disposal’, and ‘hazard-
ous waste’ have the meanings given those terms in section 101
of CERCLA (42 U.S.C. 9601).

“(9) The term ‘Administrator’ means the Administrator of the
Environmental Protection Agency.’.

(2) The tables of chapters at the beginning of subtitle A, and at
the beginning of part IV of subtitle A, of such title are each amend-
ed by inserting after the item relating to chapter 159 the following
new item:

“160. Environmental Restoration............................. . 2701

(8) The table of sections at the beginning of chapter 161 of such
title is amended to reflect the redesignation made by paragraph
(D(A).

(b) MiLrtary CONSTRUCTION PRoOJECTS.—(1) Chapter 169 of title
10, United States Code, is amended by inserting at the end of sub-
chapter I the following new section:

“§ 2810. Construction praojects for envirenmental response actions

“la) Subject to subsection (b), the Secretary of Defense may carry
out a military construction project not otherwise authorized by law
(or may authorize the Secretary of a military department to carry
out such a project) if the Secretary of Defense determines that the
project is necessary to carry out a response action under chapter 160
of this title or under the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42 U.S.C. 9601 et seq.).

“tb)1) When a decision is made to carry out a military construc-
tion project under this section, the Secretary of Defense shall submit
a report in writing to the appropriate committees of Congress on
that decision. Each such report shall include—

“CA) the justification for the project and the current estimate
of the cost of the project; and ) .

“(B) the justification for carrying out the project under this
section.

“49) The project may then be carried out only after the end of the
21-day period beginning on the date the notification is received by
such commitiees.

“c) In this section, the term ‘response action’ has the meaning
given that term in section 101 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (42 US.C.
QRNTY 7
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(2) The table of sections at the beginning of subchapter I of such
chapter is amended by adding at the end thereof the following new
ttem:

“9810. Construction projects for environmental response actions.”.

(¢) EFrecTIVE DATE.—Section 2703(a)(2) of title 10, United States
Code, as added by subsection (a), shall apply with respect to funds
appropriated for fiscal years beginning after September 30, 1986.

SEC. 212. REPORT AND OVERSIGHT REQUIREMENTS.

Section 301 of CERCLA is amended by adding at the end thereof
the following new subsection:

“’h) REPORT AND OVERSIGHT REQUIREMENTS.—

“(1) ANNUAL REPORT BY EPA.—On January 1 of each year the
Administrator of the Environmental Protection Agency shall
submit an annual report to Congress of such Agency on the
progress achieved in implementing this Act during the preced-
ing fiscal year. In addition such report shall specifically in-
clude each of the following:

“A) A detailed description of each feasibility study car-
ried out at a facility under title I of this Act.

““B) The status and estimated date of completion of each
such study.

“0C) Notice of each such study which will not meet a pre-
viously published schedule for completion and the new esti-
mated date for completion.

“D) An evaluation of newly developed feasible and
achievable permanent treatment technologies.

‘“(E) Progress made in reducing the number of facilities
subject to review under section 121(c).

“CF) A report on the status of all remedial and enforce-
ment actions undertaken during the prior fiscal year, in-
cluding a comparison to remedial and enforcement actions
undertaken in prior fiscal years.

“4G) An estimate of the amount of resources, including
the number of work years or personnel, which would be nec-
essary for each department, agency, or instrumentality
which is carrying out any activities of this Act to complete
the implementation of all duties vested in the department,
agency, or instrumentality under this Act.

“(2) REVIEW BY INSPECTOR GENERAL.—Consistent with the au-
thorities of the Inspector General Act of 1978 the Inspector Gen-
eral of the Environmental Protection Agency shall review any
report submitted under paragraph (1) related to EPA’s activities
for reasonableness and accuracy and submit to Congress, as a
part of such report a report on the results of such review.

“(3) CONGRESSIONAL OVERSIGHT.—After receiving the reports
under paragraphs (1) and (2) of this subsection in any calendar
year, the appropriate authorizing committees of Congress shall
conduct oversight hearings to ensure that this Act is being im-
plemented according to the purposes of this Act and congres-
sional inient in enacting this Act.”.

SEC. 213. LOVE CANAL PROPERTY ACQUISITION.
(a) CONGRESSIONAL FINDINGS.—
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(1) The area known as Love Canal located in the city of Niag-
ara Falls and the town of Wheatfield, New York, was the first
toxic waste site to receive national attention. As a result of that
attention Congress investigated the problems associated with
foxic waste sites and enacted CERCLA to deal with these prob-
ems.

(2) Because Love Canal came to the Nation'’s attention prior
to the passage of CERCLA and because the fund under
CERCLA was not available to compensate for all of the hard-
ships endured by the citizens in the area, Congress has deter-
mined that special provisions are required. These provisions do
not affect the lawfulness, implementation, or selection of any
other response actions at Love Canal or at any other facilities.

(b) AMENDMENT OF SUPERFUND.—Title IIT of CERCLA is amend-
ed by adding the following new section at the end thereof-

“SEC. 312. LOVE CANAL PROPERTY ACQUISITION.

“la) AcquisiTioN OF PROPERTY IN EMERGENCY DECLARATION
AREA.—The Administrator of the Environmental Protection Agency
(hereinafter referred to as the ‘Administrator’) may make grants not
to exceed $2,500,000 to the State of New York (or to any duly consti-
tuted public agency or authority thereof) for purposes of acquisition
of private property in the Love Canal Emergency Declaration Area.
Such acquisition shall include (but shall not be limited to) all pri-
vate property within the Emergency Declaration Area, including
non-owner occupied residential properties, commercial, industrial,
public, religious, non-profit, and vacant properties.

“(b) PROCEDURES FOR AcQUISITION.—No property shall be ac-
quired pursuant to this section unless the property owner voluntari-
ly agrees to such acquisition. Compensation for any property ac-
quired pursuant to this section shall be based upon the fair market
value of the property as it existed prior to the emergency declara-
tion. Valuation procedures for property acquired with funds provid-
ed under this section shall be in accordance with those set forth in
the agreement entered into between the New York State Disaster
Preparedness Commission and the Love Canal Revitalization
Agency on October 9, 1980.

“lc) StATE OWNERSHIP.—The Administrator shall not provide any
funds under this section for the acquisition of any properties pursu-
ant to this section unless a public agency or authority of the State of
New York first enters into a cooperative agreement with the Admin-
istrator providing assurances deemed adequate by the Administra-
tor that the State or an agency created under the laws of the State
shall take title to the properties to be so acquired.

“(d) MAINTENANCE OF PROPERTY.—The Administrator shall enter
into a cooperative agreement with an appropriate public agency or
authority of the State of New York under which the Administrator
shall maintain or arrange for the maintenance of all properties
within the Emergency Declaration Area that have been acquired by
any public agency or authority of the State. Ninety (90) percent of
the costs of such maintenance shall be paid by the Administrator.
The remaining portion of such costs shall be paid by the State
(unless a credit is available under section 104(c)). The Administrator
is authorized, in his discretion, to provide technical assistance to
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any public agency or authority of the State of Nez_u_York in order to
implement the recommendations of the habitability and land-use
study in order to put the land within the Emergency Declaration
Area to its best use. o

“te) HapITABILITY AND Lanp Use Stupy.—The Administrator
shall conduct or cause to be conducted a habitability and land-use
study. The study shall— . -

“1) assess the risks associated with inhabiting of the Love
Canal Emergency Declaration Area; S

“(9) compare the level of hazardous waste contamination in
that Area to that present in other comparable communities; and

“(8) assess the potential uses of the land within the Emergen-
¢y Declaration Area, including but not limited to residential,
industrial, commercial and recreational, and the risks associat-
ed with such potential uses.

The Administrator shall publish the findings of such study and
shall work with the State of New York to develop recommendations
based upon the results of such study.

“f) FunpING.—For purposes of section 111 [and 221(c) of this
Act] the expenditures authorized by this section shall be treated as
a cost specified in section 111(c).

“lg) REsponse.—The provisions of this section shall not affect the
implementation of other response actions within the Emergency Dec-
laration Area that the Administrator has determined (before enact-
ment of this section) to be necessary to protect the public health or
welfare or the environment.

“(h) DEFINITIONS.—For purposes of this section:

“(1) EMERGENCY DECLARATION AREA.—The terms ‘Emergency
Declaration Area’ and ‘Love Canal Emergency Declaration
Area’ mean the Emergency Declaration Area as defined in sec-
tion 950, paragraph (2) of the General Municipal Law of the
State of New York, Chapter 259, Laws of 1980, as in effect on
the date of the enactment of this section.

“(2) PRIVATE PROPERTY.—As used in subsection (a), the term
private property’ means all property which is not owned by a
department, agency, or instrumentality of—

“CA) the United States, or
“(B) the State of New York (or any public agency or au-
thority thereof).”.

TITLE III—EMERGENCY PLANNING AND COMMUNITY
RIGHT-TO-KNOW

SEC. 300. SHORT TITLE; TABLE OF CONTENTS.
(@) SHORT TITLE.—This title may be cited as the “Emergency
Planning and Community Right-To-Know Act of 1986”
p l(lb) TaBLE oF CONTENTS.—The table of contents of this title is as
ollows:

Sec. 300. Short title; table of contents.

Subtitle A—Emergency Planning and Notification

Sec. 301. Establishment of State commissions, planning districts, and local commit-
tees.

Sec. 302. Substances and facilities covered and notification.

Sec. 303. Comprehensive emergency response plans.
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Sec. 304. Emergency notification.
Sec. 305. Emergency training and review of emergency systems.

Subtitle B—Reporting Requirements

Sec. 311. Material safety data sheets.
Sec. 312. Emergency and hazardous chemical inventory forms.
Sec. 313. Toxic chemical release forms.

Subtitle C—General Provisions

Sec. 321. Relationship to other law.

Sec. 322. Trade secrets.

Sec. 323. Provision of information to health professionals, doctors, and nurses.
Sec. 324. Public availability of plans, data sheets, forms, and followup notices.
Sec. 325. Enforcement.

Sec. 326. Civil Actions.

Sec. 327. Exemption.

Sec. 328. Regulations.

Sec. 329. Definitions.

Sec. 330. Authorization of appropriations.

Subtitle A—Emergency Planning and Notification

SEC. 301. ESTABLISHMENT OF STATE COMMISSIONS, PLANNING DISTRICTS,
AND LOCAL COMMITTEES.

(a) ESTABLISHMENT OF STATE EMERGENCY RESPONSE CoMMIS-
S1oNS.—Not later than six months after the date of the enactment of
this title, the Governor of each State shall appoint a State emergen-
¢y response commission. The Governor may designate as the State
emergency response commission one or more existing emergency re-
sponse organizations that are State-sponsored or appointed. The
Governor shall, to the extent practicable, appoint persons to the
State emergency response commission who have technical expertise
in the emergency response field. The State emergency response com-
mission shall appoint local emergency planning committees under
subsection (c) and shall supervise and coordinate the activities of
such committees. The State emergency response commission shall es-
tablish procedures for receiving and processing requests from the
public for information under section 324, including tier II informa-
tion under section 812. Such procedures shall include the designa-
tion of an official to serve as coordinator for information. If the

vernor of any State does not designate a State emergency response
commission within such period, the Governor shall operate as the
State emergency response commission until the Governor makes such
designation.

(b) ESTABLISHMENT OF EMERGENCY PLANNING DiIsTricTS.—Not
later than nine months after the date of the enactment of this title,
the State emergency response commission shall designate emergency
planning districts in order to facilitate preparation and implemen-
tation of emergency plans. Where appropriate, the State emergency
response commission may designate existing political subdivisions or
multijurisdictional planning organizations as such districts. In
emergency planning areas that involve more than one State, the
State emergency response commissions of all potentially affected
States may designate emergency planning districts and local emer-
gency planning committees by agreement. In making such designa-
tion, the State emergency response commission shall indicate which
facilities subject to the requirements of this subtitle are within such
emergency planning district.
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(c) ESTABLISHMENT OF LocAL EMERGENCY PLANNING COMMIT-
reES.—Not later than 30 days after designation of emergency plar_z-
ning districts or 10 months after the date of the enactment of this
title, whichever is earlier, the State emergency response commission
shall appoint members of a local emergency planning committee for
each emergency planning district. Each committee shall include, at
a minimum, representatives from each of the following groups or or-
ganizations: elected State and local officials; law enforcement, civil
defense, firefighting, first aid, health, local environmental, hospital,
and transportation personnel; broadcast and. print med_La; communi-
ty groups; and owners and operators of facilities subject to the re-
quirements of this subtitle. Such committee shall appoint a chair-
person and shall establish rules by which the commattee shall func-
tion. Such rules shall include provisions for public notification of
committee activities, public meetings to discuss the emergency plan,
public comments, response to such comments by the committee, and
distribution of the emergency plan. The local emergency planning
committee shall establish procedures for receiving and processing re-
quests from the public for information under section 324, including
tier II information under section 312. Such procedures shall include
the designation of an official to serve as coordinator for informa-
tion.

(d) REvVISIONS.—A State emergency response commission may
revise its designations and appointments under subsections (b) and
(c) as it deems appropriate. Interested persons may petition the State
emergency response commission to modify the membership of a local
emergency planning committee.

SEC. 302. SUBSTANCES AND FACILITIES COVERED AND NOTIFICATION.

(a) SuBSTANCES COVERED.—

(1) IN GENERAL.—A substance is subject to the requirements of
this subtitle if the substance is on the list published under
paragraph (2).

(2) LIST OF EXTREMELY HAZARDOUS SUBSTANCES.— Within 30
days after the date of the enactment of this title, the Adminis-
trator shall publish a list of extremely hazardous substances.
The list shall be the same as the list of substances published in
November 1985 by the Administrator in Appendix A of the
“Che’r,nical Emergency Preparedness Program Interim Guid-
ance”.

(3) THRESHOLDS.—(A) At the time the list referred to in para-
graph (2) is published the Administrator shall—

(1) publish an interim final regulation establishing a
threshold planning quantity for each substance on the list,
taliiing into account the criteria described in paragraph (4),
an

(i) initiate a rulemaking in order to publish final regula-
tions establishing a threshold planning quantity for each
substance on the list.

(B) The threshold planning quantities may, at the Adminis-
trator’s discretion, be based on classes of chemicals or categories
of facilities.

(O If the Administrator fails to publish an interim final reg-
ulation establishing a threshold planning quantity for a sub-
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stance within 30 days after the date of the enactment of this
title, the threshold planning quantity for the substance shall be
2 pounds until such time as the Administrator publishes regu-
lations establishing a threshold for the substance.

(4) RevisioNns.—The Administrator may revise the list and
thresholds under paragraphs (2) and (3) from time to time. Any
revisions to the list shall take into account the toxicity, reactiv-
ity, volatility, dispersability, combustability, or flammability of
a substance. For purposes of the preceding sentence, the term
“toxicity” shall include any short- or long-term health effect
which may result from a short-term exposure to the substance.

(b) FaciLities CovErReED.—(1) Except as provided in section 304, a
facility is subject to the requirements of this subtitle if a substance
on the list referred to in subsection (a) is present at the facility in
an amount in excess of the threshold planning quantity established
for such substance.

(2) For purposes of emergency planning, a Governor or a State
emergency response commission may designate additional facilities
which shall be subject to the requirements of this subtitle, if such
designation is made after public notice and opportunity for com-
ment. The Governor or State emergency response commission shall
notify the facility concerned of any facility designation under this
paragraph.

(¢) EMERGENCY PLANNING NOTIFICATION.—Not later than seven
months after the date of the enactment of this title, the owner or
operator of each facility subject to the requirements of this subtitle
by reason of subsection (b)1) shall notify the State emergency re-
sponse commission for the State in which such facility is located
that such facility is subject to the requirements of this subtitle.
Thereafter, if a substance on the list of extremely hazardous sub-
stances referred to in subsection (a) first becomes present at such fa-
cility in excess of the threshold planning quantity established for
such substance, or if there is a revision of such list and the facility
has present a substance on the revised list in excess of the threshold
planning quantity established for such substance, the owner or oper-
ator of the facility shall notify the State emergency response com-
mission and the local emergency planning committee within 60 days
after such acquisition or revision that such facility is subject to the
requirements of this subtitle.

(d) Norirication oF ADMINISTRATOR.—The State emergency re-
sponse commission shall notify the Administrator of facilities sub-
ject to the requirements of this subtitle by notifying the Administra-
tor of —

A (1) each notification received from a facility under subsection
(c), and

(2) each facility designated by the Governor or State emergen-

cy response commission under subsection (b)(2).

SEC. 303. COMPREHENSIVE EMERGENCY RESPONSE PLANS.

(a) PLaN REQUIRED.—Each local emergency planning committee
shall complete preparation of an emergency plan in accordance with
this section not later than two years after the date of the enactment
of this title. The committee shall review such plan once a year, or
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more frequently as changed circumstances in the community or at
any facility may require. . .

(b) REsources.—Each local emergency planning committee shall
evaluate the need for resources necessary to develop, implement, and
exercise the emergency plan, and shall make recommendations with
respect to additional resources that may be required and the means
for providing such additional resources. . _

(¢) PLaN Provisions.—Each emergency plan shall include (but is
not limited to) each of the following: '

(1) Identification of facilities subject to the requirements of
this subtitle that are within the emergency planning district,
identification of routes likely to be used for the transportation
of substances on the list of extremely hazardous substances re-
ferred to in section 302(a), and identification of additional fa-
cilities contributing or subjected to additional risk due to their
proximity to facilities subject to the requirements of this sub-
title, such as hospitals or natural gas facilities.

(2) Methods and procedures to be followed by facility owners
and operators and local emergency and medical personnel to re-
spond to any release of such substances.

(3) Designation of a community emergency coordinator and
facility emergency coordinators, who shall make determinations
necessary to implement the plan.

(4) Procedures providing reliable, effective, and timely notifi-
cation by the facility emergency coordinators and the communi-
ty emergency coordinator to persons designated in the emergency
plan, and to the public, that a release has occurred (consistent
with the emergency notification requirements of section 304).

(5) Methods for determining the occurrence of a release, and
the area or population likely to be affected by such release.

(6) A description of emergency equipment and facilities in the
community and at each facility in the community subject to the
requirements of this subtitle, and an identification of the per-
sons responsible for such equipment and facilities.

(7) Evacuation plans, including provisions for a precautionary
evacuation and alternative traffic routes.

(8) Training programs, including schedules for training of
local emergency response and medical personnel.

(9) Methods and schedules for exercising the emergency plan.

(d) PROVIDING OF INFORMATION.—For each facility subject to the
requirements of this subtitle:

(1) Within 30 days after establishment of a local emergency
planning committee for the emergency planning district in
which such facility is located, or within 11 months after the
date of the enactment of this title, whichever is earlier, the
owner or operator of the facility shall notify the emergency
planning committee (or the Governor if there is no committee) of
a facility representative who will participate in the emergency
planning process as a facility emergency coordinator.

(2) The owner or operator cof the facility shall promptly
inform the emergency planning committee of any relevant
changes occurring at such facility as such changes occur or are
expected to occur.
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(3) Upon request from the emergency planning committee, the
owner or operator of the facility shall promptly provide infor-
mation to such committee necessary for developing and imple-
menting the emergency plan.

(e) REVIEW BY THE STATE EMERGENCY RESPONSE COMMISSION.—
After completion of an emergency plan under subsection (a) for an
emergency planning district, the local emergency planning commit-
tee shall submit a copy of the plan to the State emergency response
commission of each State in which such district is located. The com-
mission shall review the plan and make recommendations to the
committee on revisions of the plan that may be necessary to ensure
coordination of such plan with emergency response plans of other
emergency planning districts. To the maximum extent practicable,
such review shall not delay implementation of such plan.

(f) GUIDANCE DocUuMENTS.—The national response team, as estab-
lished pursuant to the National Contingency Plan as established
under section 105 of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42 U.S.C. 9601 et seq.),
shall publish guidance documents for preparation and implementa-
tion of emergency plans. Such documents shall be published not
later than five months after the date of the enactment of this title.

(g¢) Review oF Prans By REGIONAL REeSPONSE Trams.—The re-
gional response teams, as established pursuant to the National Con-
tingency Plan as established under section 105 of the Comprehensive
Environmental Response, Compensation, and Liabtility Act of 1980
(42 US.C. 9601 et seq.) may review and comment upon an emergen-
cy plan or other issues related to preparation, implementation, or ex-
ercise of such a plan upon request of a local emergency planning
committee. Such review shall not delay implementation of the plan.

SEC. 304. EMERGENCY NOTIFICATION.
(a) TyPES OF RELEASES.— ‘

(1) 302(a) SUBSTANCE WHICH REQUIRES CERCLA NOTICE.—If a
release of an extremely hazardous substance referred to in sec-
tion 80%(a) occurs from a facility at which a hazardous chemi-
cal is produced, used, or stored, and such release requires a no-
tification under section 103(a) of the Comprehensive Environ-
mental Response, Compensation, and Liability Act of 1980
(hereafter in this section referred to as “CERCLA”) (42 US.C.
9601 et seq.), the owner or operator of the facility shall immedi-
ately provide notice as described in subsection (b).

(2) OrHER 302(a) SUBSTANCE.—If a release of an extremely
hazardous substance referred to in section 302(a) occurs from a
facility at which a hazardous chemical is produced, used, or
stored, and such release is not subject to the notification re-
quirements under section 103(a) of CERCLA, the owner or oper-
ator of the facility shall immediately provide notice as de-
scribed in subsection (b), but only if the release—

(A) is not a federally permitted release as defined in sec-
tion 101(10) of CERCLA,

(B) is in an amount in excess of a quantity which the Ad-
ministrator has determined (by regulation) requires notice,
and
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(C) occurs in a manner which would require notification

under section 103(a) of CERCLA. o

Unless and until superseded by regulations establishing a quan-

tity for an extremely hazardous substance described in this

paragraph, a quantity of 1 pound shall be deemed that quantity
the release of which requires notice as described in subsection
).

(b(,ff) Non-302(a) SUBSTANCE WHICH REQUIRES CERCLA NOTICE.—
If a release of a substance which is not on the list referred to in
section 309(a) occurs at a facility at which a hazardous chemi-
cal is produced, used, or stored, and such release requires notifi-
cation under section 103(a) of CERCLA, the owner or operator
shall provide notice as follows:

(A) If the substance is one for which a reportable quanti-
ty has been established under section 102(a) of CERCLA,
the owner or operator shall provide notice as described in
subsection (b).

(B) If the substance is one for which a reportable quanti-
ty has not been established under section 102a) of
CERLCA—

(t) Until April 30, 1988, the owner or operator shall
provide, for releases of one pound or more of the sub-
stance, the same notice to the community emergency co-
ordinator for the local emergency planning committee,
at the same time and in the same form, as notice is
provided to the National Response Center under section
103(a) of CERCLA.

(1)) On and after April 30, 1988, the owner or opera-
tor shall provide, for releases of one pound or more of
the substance, the notice as described in subsection b).

(4) EXEMPTED RELEASES.—This section does not apply to any
release which results in exposure to persons solely within the
site or sites on which a facility is located.

(b) NOTIFICATION.—

(1) RECIPIENTS OF NOTICE.—Notice required under subsection
(@) shall be given immediately after the release by the owner or
operator of a facility (by such means as telephone, radio, or in
person) to the community emergency coordinator for the local
emergency planning committees, if established pursuant to sec-
tion 301(c), for any area likely to be affected by the release and
to the State emergency planning commission of any State likely
to be affected by the release. With respect to transportation of a
substance subject to the requirements of this section, or storage
incident to such transportation, the notice requirements of this
section with respect to a release shall be satisfied by dialing 911
or, in the absence of a 911 emergency telephone number, calling
the operator.

(2) CoNTENTS.—Notice required under subsection (a) shall in-
clude each of the following (to the extent known at the time of
the notice and so long as no delay in responding to the emergen-
cy results):

(A) The chemical name or identity of any substance in-
volved in the release.
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(B) An indication of whether the substance is on the list
referred to in section S09(a).

(C) An estimate of the quantity of any such substance
that was released into the environment.

(D) The time and duration of the release.

(E) The medium or media into which the release oc-
curred.

(F) Any known or anticipated acute or chronic health
risks associated with the emergency and, where appropriate,
advice regarding medical attention necessary for exposed
individuals.

(G) Proper precautions to take as a result of the release,
including evacuation (unless such information is readily
available to the community emergency coordinator pursu-
ant to the emergency plan).

(H) The name and telephone number of the person or per-
sons to be contacted for further information.

(¢) FoLLowup EMERGENCY NOTICE.—As soon as practicable after a
release which requires notice under subsection (a), such owner or op-
erator shall provide a written followup emergency notice (or notices,
as more information becomes available) setting forth and updating
the information required under subsection (b), and including addi-
tional information with respect to—

(1) actions taken to respond to and contain the release,

(2) any known or anticipated acute or chronic health risks as-
sociated with the release, and

(3) where appropriate, advice regarding medical attention nec-
essary for exposed individuals.

(d) TRANSPORTATION ExEMPTION NOT APPLICABLE.—The exemp-
tion provided in section 327 (relating to transportation) does not
apply to this section.

SEC. 305. EMERGENCY TRAINING AND REVIEW OF EMERGENCY SYSTEMS.

(a) EMERGENCY TRAINING.—

(1) ProGgrams.—Officials of the United States Government
carrying out existing Federal programs for emergency training
are authorized to specifically provide training and education
programs for Federal, State, and local personnel in hazard
mitigation, emergency preparedness, fire prevention and control,
disaster response, long-term disaster recovery, national security,
technological and natural hazards, and emergency processes.
Such programs shall provide special emphasis for such training
and education with respect to hazardous chemicals.

(2) STATE AND LOCAL PROGRAM SUPPORT.—There is authorized
to be appropriated to the Federal Emergency Management
Agency for each of the fiscal years 1987, 1988, 1989, and 1990,
$5,000,000 for making grants to support programs of State and
local governments, and to support university-sponsored pro-
grams, which are designed to improve emergency planning, pre-
paredness, mitigation, response, and recovery capabilities. Such
programs shall provide special emphasis with respect to emer-
gencies associated with hazardous chemicals. Such grants may
not exceed 80 percent of the cost of any such program. The re-
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maining 20 percent of such costs shall be funded from non-Fed-
eral sources. . ‘

(3) OrHER PROGRAMS.—Nothing in this section shall affect
the availability of appropriations to the Federal Emergency
Management Agency for any programs carried out by such
agency other than the programs referred to in paragraph (2).

(b) REVIEW OF EMERGENCY SYSTEMS.— o

(1) Review.—The Administrator shall initiate, not later: than
30 days after the date of the enactment of this title, a review of
emergency systems for monitoring, detecting, and preventing re-
leases of extremely hazardous substances at representative do-
mestic facilities that produce, use, or store extremely hazqrdous
substances. The Administrator may select representative ex-
tremely hazardous substances from the substances on the list re-
ferred to in section 302(a) for the purposes of this review. The
Administrator shall report interim findings to the Congress not
later than seven months after such date of enactment, and issue
a final report of findings and recommendations to the Congress
not later than 18 months after such date of enactment. Such
report shall be prepared in consultation with the States and ap-
propriate Federal agencies.

(29) REPORT.—The report required by this subsection shall in-
clude the Administrator’s findings regarding each of the follow-
ing:

(A) The status of current technological capabilities to (i)
monitor, detect, and prevent, in a timely manner, signifi-
cant releases of extremely hazardous substances, (ii) deter-
mine the magnitude and direction of the hazard posed by
each release, (iii) identify specific substances, (iv) provide
data on the specific chemical composition of such releases,
and (v) determine the relative concentrations of the constit-
uent substances.

(B) The status of public emergency alert devices or sys-
tems for providing timely and effective public warning of
an accidental release of extremely hazardous substances
into the environment, including releases into the atmos-
Dphere, surface water, or groundwater from facilities that
produce, store, or use significant quantities of such extreme-
ly hazardous substances.

(C) The technical and economic feasibility of establish-
ing, maintaining, and operating perimeter alert systems for
detecting releases of such extremely hazardous substances
into the atmosphere, surface water, or groundwater, at fa-
cilities that manufacture, use, or store significant quanti-
ties of such substances.

(3) RECOMMENDATIONS.—The report required by this subsec-
tion shall also include the Administrator’s recommendations

for—

(A) initiatives to support the development of new or im-
proved technologies or systems that would facilitate the
timely monitoring, detection, and prevention of releases of
extremely hazardous substances, and
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(B) improving devices or systems for effectively alerting
the public in a timely manner, in the event of an accidental
release of such extremely hazardous substances.

Subtitle B—Reporting Requirements

SEC. 311. MATERIAL SAFETY DATA SHEETS.
(a) Basic REQUIREMENT.—

(1) SUBMISSION OF MSDS OR LIST.—The owner or operator of
any facility which is required to prepare or have available a
material safety data sheet for a hazardous chemical under the
Occupational Safety and Health Act of 1970 and regulations
promulgated under that Act (15 U.S.C. 651 et seq.) shall submit
a material safety data sheet for each such chemical, or a list of
.;ucl_z chemicals as described in paragraph (2), to each of the fol-

owing:

(A) The appropriate local emergency planning committee.

(B) The State emergency response commission.

(Q) The fire department with jurisdiction over the facili-
ty.

(2) ConTENTS OF LIST.—(A) The list of chemicals referred to in
paragraph (1) shall include each of the following:

(1) A lList of the hazardous chemicals for which a materi-
al safety data sheet is required under the Occupational
Safety and Health Act of 1970 and regulations promulgat-
ed under that Act, grouped in categories of health and
physical hazards as set forth under such Act and regula-
tions promulgated under such Act, or in such other catego-
ries as the Administrator may prescribe under subpara-
graph (B).

(i) The chemical name or the common name of each such
chemical as provided on the material safety data sheet.

(iti) Any hazardous component of each such chemical as
provided on the material safety data sheet.

(B) For purposes of the list under this paragraph, the Admin-
istrator may modify the categories of health and physical haz-
ards as set forth under the Occupational Safety and Health Act
of 1970 and regulations promulgated under that Act by requir-
ing information to be reported in terms of groups of hazardous
chemicals which present similar hazards in an emergency.

(3) TREATMENT OF MIXTURES.—An owner or operator may
meet the requirements of this section with respect to a hazard-
ous chemical which is a mixture by doing one of the following:

(A) Submitting a material safety data sheet for, or identi-
fying on a list, each element or compound in the mixture
which is a hazardous chemical. If more than -one mixture
has the same element or compound, only one material
safety data sheel, or one listing, of the element or com-
pound is necessary. ' _

(B) Submitting a material safety data sheet for, or identi-
fying on a list, the mixture itself.

(b) THRESHOLDS.—The Administrator may establish threshold
quantities for hazardous chemicals below which no facility shall be
subject to the provisions of this section. The threshold quantities
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may, in the Administrator’s discretion, be based on classes of chemi-
cals or categories of facilities.

(c) AvAILABILITY OF MSDS oN REQUEST.—

(1) To LOCAL EMERGENCY PLANNING COMMITTEE.—If an owner
or operator of a factility submits a list of chemicals under sub-
section (a)1), the owner or operator, upon request by the local
emergency planning committee, shall submit the material safety
data sheet for any chemical on the list to such committee.

(2) To puLic.—A local emergency planning committee, upon
request by any person, shall make available a material safety
data sheet to the person in accordance with section 324. If the
local emergency planning committee does not have the requested
material safety data sheet, the committee shall request the sheet
from the facility owner or operator and then make the sheet
available to the person in accordance with section 324.

(d) InrtiaL SuBmissioNn AND UprDATING.—(1) The initial material
safety data sheet or list required under this section with respect to a
hazardous chemical shall be provided before the later of—

(A) 12 months after the date of the enactment of this title, or

(B) 8 months after the owner or operator of a facility is re-
quired to prepare or have available a material safety data sheet
for the chemical under the Occupational Safety and Health Act
of 1970 and regulations promulgated under that Act.

(2) Within 8 months following discovery by an owner or operator
of significant new information concerning an aspect of a hazardous
chemical for which a material safety data sheet was previously sub-
mitted to the local emergency planning committee under subsection
(a), a revised sheet shall be provided to such person.

(e) Hazarpous CHEMICAL DEFINED.—For purposes of this section,
the term “hazardous chemical” has the meaning given such term by
section 1910.1200(c) of title 29 of the Code of Federal Regulations,
except that such term does not include the following:

(1) Any food, food additive, color additive, drug, or cosmetic
regulated by the Food and Drug Administration.

_(2) Any substance present as a solid in any manufactured
item to the extent exposure to the substance does not occur
under normal conditions of use.

(3) Any substance to the extent it is used for personal, family,
or household purposes, or is present in the same form and con-
centration as a product packaged for distribution and use by
the general public.

(4) Any substance to the extent it is used in a research labora-
tory or a hospital or other medical facility under the direct su-
pervision of a technically qualified individual.

(5) Any substance to the extent it is used in routine agricul-
tural operations or is a fertilizer held for sale by a retailer to
the ultimate customer.

SEC. 312. EMERGENCY AND HAZARDOUS CHEMICAL INVENTORY FORMS.

(a) Basic REQUIREMENT.—(1) The owner or operator of any facility
which is required to prepare or have available a material safety
data sheet for a hazardous chemical under the Occupational Safety
and Health Act of 1970 and regulations promulgated under that
Act shall prepare and submit an emergency and hazardous chemi-
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cal inventory form (hereafter in this title referred to as an ‘“‘invento-
ry form”) to each of the following:

(A) The appropriate local emergency planning commilttee.

(B) The State emergency response commission.

(C) The fire department with jurisdiction over the facility.

(2) The inventory form containing tier I information (as described
in subsection (d)1)) shall be submitted on or before March 1, 1988,
and annually thereafter on March 1, and shall contain data with
respect to the preceding calendar year. The preceding sentence does
not apply if an owner or operator provides, by the same deadline
and with respect to the same calendar year, tier Il information (as
described in subsection (dX2) to the recipients described in para-
graph (1).

(3) An owner or operator may meet the requirements of this sec-
tion with respect to a hazardous chemical which is a mixture by
doing one of the following:

(A) Providing information on the inventory form on each ele-
ment or compound in the mixture which is a hazardous chemi-
cal. If more than one mixture has the same element or com-
pound, only one listing on the inventory form for the element or
compound at the factlity is necessary.

(B) Providing information on the inventory form on the mix-
ture itself.

(b) THRESHOLDS.—The Administrator may establish threshold
quantities for hazardous chemicals covered by this section below
which no facility shall be subject to the provisions of this section.
The threshold quantities may, in the Administrator’s discretion, be
based on classes of chemicals or categories of facilities.

(c) Hazarpous CHEMICALS COVERED.—A hazardous chemical sub-
ject to the requirements of this section is any hazardous chemical
for which a material safety data sheet or a listing is required under
section 311.

(d) CoNTENTS OF FORM.—

(1) TIER I INFORMATION.—

(A) AGGREGATE INFORMATION BY CATEGORY.—An invento-
ry form shall provide the information described in subpara-
graph (B) in aggregate terms for hazardous chemicals in
categories of health and physical hazards as set forth
under the Occupational Safety and Health Act of 1970 and
regulations promulgated under that Act.

(B) REQUIRED INFORMATION.—The information referred
to in subparagraph (A) is the following:

(i) An estimate (in ranges) of the maximum amount
of hazardous chemicals in each category present at the
facility at any time during the preceding calendar year.

(ii) An estimate (in ranges) of the average daily
amount of hazardous chemicals in each category
present at the facility during the preceding calendar

ear.
’ (iii) The general location of hazardous chemicals in
each category.

(C) MobirrcaTions.—For purposes of reporting informa-
tion under this paragraph, the Administrator may—
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(i) modify the categories of health and physical haz-
ards as set forth under the Occupational Safety and
Health Act of 1970 and regulations promulgated under
that Act by requiring information to be reported in
terms of groups of hazardous chemicals which present
similar hazards in an emergency, or

(ii) require reporting on individual hazardous chemi-
cals of special concern to emergency response personnel.

(2) TIER I INFORMATION.—An inventory form shall provide
the following additional information for each hazardous chemi-
cal present at the facility, but only upon request and in accord-
ance with subsection (e):

(A) The chemical name or the common name of the chem-
ical as provided on the material safety data sheet.

(B) An estimate (in ranges) of the maximum amount of
the hazardous chemical present at the facility at any time
during the preceding calendar year.

(C) An estimate (in ranges) of the average daily amount
of the hazardous chemical present at the facility during the
preceding calendar year.

(D) A brief description of the manner of storage of the
hazardous chemical.

(E) The location at the facility of the hazardous chemi-
cal.

(F) An indication of whether the owner elects to withhold
location information of a specific hazardous chemical from
disclosure to the public under section 32}.

(e) AvArLABILITY OF TIER II INFORMATION.—

(1) AVAILABILITY TO STATE COMMISSIONS, LOCAL COMMITTEES,
AND FIRE DEPARTMENTS.—Upon request by a State emergency
planning commission, a local emergency planning committee, or
a fire department with jurisdiction over the facility, the owner
or operator of a facility shall provide tier II information, as de-
scribed in subsection (d), to the person making the request. Any
such request shall be with respect to a specific facility.

(2) AVAILABILITY TO OTHER STATE AND LOCAL OFFICIALS.—A
State or local official acting in his or her official capacity may
have access to tier II information by submitting a request to the
State emergency response commission or the local emergency
planning committee. Upon receipt of a request for tier II infor-
mation, the State commission or local committee shall, pursu-
ant to paragraph (1), request the facility owner or operator for
the tier II information and make available such information to
the official.

(3) AVAILABILITY TO PUBLIC.—

(A) IN GENERAL.—Any person may request a State emer-
gency response commission or local emergency planning
committee for tier II information relating to the preceding
calendar year with respect to a facility. Any such request
shall be in writing and shall be with respect to a specific
facility.

(B) AUTOMATIC PROVISION OF INFORMATION TO PUBLIC.—
Any tier II information which a State emergency response
commission or local emergency planning committee has in
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its possession shall be made available to a person making a
request under this paragraph in accordance with section
324. If the State emergency response commission or local
emergency planning committee does not have the tier II in-
formation in its possession, upon a request for tier II infor-
mation the State emergency response commission or local
emergency planning committee shall, pursuant to para-
graph (1), request the facility owner or operator for tier II
information with respect to a hazardous chemical which a
facility has stored in an amount in excess of 10,000 pounds
present at the facility at any time during the preceding cal-
endar year and make such information available in accord-
ance with section 324 to the person making the request.

(C) DISCRETIONARY PROVISION OF INFORMATION TO
PUBLIC.—In the case of tier II information which is not in
the possession of a State emergency response commission or
local emergency planning committee and which is with re-
spect to a hazardous chemical which a facility has stored
in an amount less than 10.000 pounds present at the facili-
ty at any time during the preceding calendar year, a request
from a person must include the general need for the infor-
mation. The State emergency response commission or local
emergency planning committee may, pursuant to paragraph
(1), request the facility owner or operator for the tier II in-
formation on behalf of the person making the request.
Upon receipt of any information requested on behalf of
such person, the State emergency response commission or
local emergency planning committee shall make the infor-
mation avatlable in accordance with section 324 to the
person.

(D) RESPONSE IN 45 DAYS.—A State emergency response
commission or local emergency planning committee shall
respond to a request for tier II information under this para-
graph no later than 45 days after the date of receipt of the
request.

() FIrE DEPARTMENT ACCESS.—Upon request to an owner or oper-
ator of a facility which files an inventory form under this section by
the fire department with jurisdiction over the facility, the owner or
operator of the facility shall allow the fire department to conduct
an on-site inspection of the facility and shall provide io the fire de-
partment specific location information on hazardous chemicals at
the facility. . i

(g) FormaT OF Forms.—The Administrator shall putlish a uni-
form format for inventory forms within three months after the date
of the enactment of this title. If the Administrator does not publish
such forms, owners and operators of facilities subject to the require-
ments of this section shall provide the information required under
this section by letter.

SEC. 313. TOXIC CHEMICAL RELEASE FORMS.

(a) Basic REQUIREMENT.—The owner or operator of a factlity sub-
Ject to the requirements of this section shall complete a toxic chemi-
cal release form as published under subsection (g) for each toxic
chemical listed under subsection (c¢) that was manufactured, proc-
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essed, or otherwise used in quantities exceeding the toxic chemical
threshold quantity established by subsection (f) during the preceding
calendar year at such facility. Such form shall be submitted to the
Administrator and to an official or officials of the State designated
by the Governor on or before July 1, 1958, and annually thereafter
on July 1 and shall contain data reflecting releases during the pre-
ceding calendar year.

(b) CovErRED OWNERS AND OPERATORS OF FACILITIES.—

(1) IN GENERAL.—(A) The requirements of this section shall
apply to owners and operators of facilities that have 10 or more
full-time employees and that are in Standard Industrial Classi-
fication Codes 20 through 39 (as in effect on July 1, 1985) and
that manufactured, processed, or otherwise used a toxic chemi-
cal listed under subsection (c) in excess of the quantity of that
toxic chemical established under subsection (f) during the calen-
dar year for which a release form is required under this section.

(B) The Administrator may add or delete Standard Industri-
al Classification Codes for purposes of subparagraph (A), but
only to the extent necessary to provide that each Standard In-
dustrial Code to which this section applies is relevant to the
purposes of this section.

(C) For purposes of this section—

(i) The term “manufacture”’ means to produce, prepare,
import, or compound a toxic chemical.

(ii) The term “process’” means the preparation of a toxic
chemical, after its manufacture, for distribution in com-
merce—

(D) in the same form or physical state as, or in a dif-
ferent form or physical state from, that in which it was
received by the person so preparing such chemcial, or

gII) as part of an article containing the toxic chemi-
cal.

(2) DISCRETIONARY APPLICATION TO ADDITIONAL FACILITIES.—
The Administrator, on his own motion or at the request of a
Governor of a State (with regard to facilities located in that
State), may apply the requirements of this section to the owners
and operators of any particular facility that manufactures,
processes, or otherwise uses a toxic chemical listed under subsec-
tion (¢) if the Administrator determines that such action is war-
ranted on the basis of toxicity of the toxic chemical, proximity
to other facilities that release the toxic chemical or to popula-
tion centers, the history of releases of such chemical at such fa-
cility, or such other factors as the Administrator deems appro-
priate.

(c) Toxic CHEmicaLs CovEReD.—The toxic chemicals subject to
the requirements of this section are those chemicals on the list in
Committee Print Number 99-169 of the Senate Committee on Enuvi-
ronment and Public Works, titled “Toxic Chemicals Subject to Sec-
tion 313 of the Emergency Planning and Community Right-To-
Know Act of 1986 (including any revised version of the list as may
be made pursuant to subsection (d) or (e)).

(d) REVISIONS BY ADMINISTRATOR.—
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() IN GENERAL.—The Administrator may by rule add or
;i'elete a chemical from the list described in subsection (c) at any

ime.

(2) ADDITIONS.—A chemical may be added if the Administra-
tor determines, in his judgment, that there is sufficient evidence
to establish any one of the following:

(A) The chemical is known to cause or can reasonably be
anticipated to cause significant adverse acute human
health effects at concentration levels that are reasonably
likely to exist beyond facility siie boundaries as a result of
continuous, or frequently recurring, releases.

(B) The chemical is known to cause or can reasonably be
anticipated to cause in humans—

(i) cancer or teratogenic effects, or
(it) serious or irreversible—
(D reproductive dysfunctions,
(ID) neurological disorders,
(II1) heritable genetic mutations, or
(IV) other chronic health effects.
(C) The chemical is known to cause or can reasonably be
anticipated to cause, because of—
(i) its toxicity,
(ii) its toxicity and persistence in the environment, or
(iti) its toxicity and tendency to bioaccumulate in the
environment,
a significant adverse effect on the environment of sufficient
seriousness, in the judgment of the Administrator, to war-
rant reporting under this section. The number of chemicals
included on the list described in subsection (c) on the basis
of the preceding sentence may constitute in the aggregate no
n}zlortla than 25 percent of the total number of chemicals on
the list.
A determination under this paragraph shall be based on gener-
ally accepted scientific principles or laboratory tests, or appro-
priately designed and conducted epidemiological or other popu-
lation studies, available to the Administrator.

(3) DELETIONS.—A chemical may be deleted if the Adminis-
trator determines there is not sufficient evidence to establish
any of the criteria described in paragraph (2).

(4) EFFECTIVE DATE.—Any revision made on or after January
1 and before December 1 of any calendar year shall take effect
beginning with the next calendar year. Any revision made on or
after December 1 of any calendar year and before January I of
the next calender year shall take effect beginning with the cal-
endar year following such next calendar year.

(e) PETITIONS.—

(1) IN GENERAL.—Any person may petition the Administrator
to add or delete a chemical from the list described in subsection
(c) on the basis of the criteria in subparagraph (A) or (B) of sub-
section (A)2). Within 180 days after receipt of a petition, the
Administrator shall take one of the following actions:

(A) Initiate a rulemaking to add or delete the chemical to
the list, in accordance with subsection (d)(2) or (d)X3).

(B) Publish an explanation of why the petition is dented.
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(2) GOVERNOR PETITIONS.—A State Governor may petition the
Administrator to add or delete a chemical from the list de-
scribed in subsection (c) on the basis of the criteria in subpara-
graph (A), (B), or (C) of subsection (d)(2). In the case of such a
petition from a State Governor to delete a chemical, the petition
shall be treated in the same manner as a petition received
under paragraph (1) to delete a chemical. In the case of such a
petition from a State Governor to add a chemical, ;he chemical
will be added to the list within 180 days after receipt of the pe-
tition, unless the Administrator—

(A) initiates a rulemaking to add the chemical to the list,
in accordance with subsection (d)X2), or
(B) publishes an explanation of why the Administrator
believes the petition does not meet the requirements of sub-
section (d)(2) for adding a chemical to the list.
(f) THRESHOLD FOR REPORTING.—

(1) Toxic CHEMICAL THRESHOLD AMOUNT.—The threshold
amounts for purposes of reporting toxic chemicals under this
section are as follows:

(A) With respect to a toxic chemical used at a facility,
10,000 pounds of the toxic chemical per year.

(B) With respect to a toxic chemical manufactured or
processed at a facility—

(i) For the toxic chemical release form required to be
submitted under this section on or before July 1, 1988,
75,000 pounds of the toxic chemical per year.

(it) For the form required to be submitted on or
before July 1, 1989, 50,000 pounds of the toxic chemical
per year.

(iti) For the form required to be submitted on or
before July 1, 1990, and for each form thereafter,
25,000 pounds of the toxic chemical per year.

(2) REvisions.—The Administrator may establish a threshold
amount for a toxic chemical different from the amount estab-
lished by paragraph (1). Such revised threshold shall obtain re-
porting on a substantial majority of total releases of the chemi-
cal at all facilities subject to the requirements of this section.
The amounts established under this paragraph may, at the Ad-
ministrator’s discretion, be based on classes of chemicals or cat-
egories of facilities.

(g) Form.—

(1) INFORMATION REQUIRED.—Not later than June 1, 1987, the
Administrator shall publish a uniform toxic chemical release
form for facilities covered by this section. If the Administrator
does not publish such a form, owners and operators of facilities
subject to the requirements of this section shall provide the in-
formation required under this subsection by letter postmarked
O;Ll ;)lr before the date on which the form is due. Such form
shall—

(A) provide for the name and location of, and principal
business activities at, the facility;

(B) include an appropriate certification, signed by a
senior official with management responsibility for the
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person or persons completing the report, regarding the accu-
racy and completeness of the report; and

(C) provide for submission of each of the following items
of information for each listed toxic chemical known to be
present at the facility:

(i) Whether the toxic chemical at the facility is man-
ufactured, processed, or otherwise used, and the general
category or categories of use of the chemical.

(it) An estimate of the maximum amounts (in ranges)
of the toxic chemical present at the facility at any time
during the preceding calendar year.

(iti) For each wastestream, the waste treatment or
disposal methods employed, and an estimate of the
treatment efficiency typically achieved by such methods
for that wastestream.

(iv) The annual quantity of the toxic chemical enter-
ing each environmental medium.

(2) USE OF AVAILABLE DATA.—In order to provide the informa-
tion required under this section, the owner or operator of a fa-
cility may use readily available data (including monitoring
data) collected pursuant to other provisions of law, or, where
such data are not readily available, reasonable estimates of the
amounts involved. Nothing in this section requires the monitor-
ing or measurement of the quantities, concentration, or frequen-
¢y of any toxic chemical released into the environment beyond
that monitoring and measurement required under other provi-
sions of law or regulation. In order to assure consistency, the
Administrator shall require that data be expressed in common
units.

(h) USe oF RELEASE ForM.—The release forms required under
this section are intended to provide information to the Federal,
State, and local governments and the public, including citizens of
communities surrounding covered facilities. The release form shall
be available, consistent with section 324(a), to inform persons about
releases of toxic chemicals to the environment; to assist governmen-
tal agencies, researchers, and other persons in the conduct of re-
search and data gathering; to aid in the development of appropriate
regulations, guidelines, and standards; and for other similar pur-

poses.

(i) MODIFICATIONS IN REPORTING FREQUENCY.—

(1) In GENERAL.—The Administrator may modify the frequen-
cy of submitting a report under this section, but the Adminis-
trator may not modify the frequency to be any more often than
annually. A modification may apply, either nationally or in a
specific geographic area, to the following: )

(A) All toxic chemical release forms required under this
section. o

(B) A class of toxic chemicals or a category of facilities.

(C) A specific toxic chemical.

(D) A specific facility.

(2) REQUIREMENTS.—A modification may be made under
paragraph (1) only if the Adminisirator— )

(A) makes a finding that the modification is consistent
with the provisions of subsection (h), based on—
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(i) experience from previously submitted toxic chemi-
cal release forms, and
(ii) determinations made under paragraph (3), and

(B) the finding is made by a rulemaking in accordance
with section 553 of title 5, United States Code.

(8) DETERMINATIONS.—The Administrator shall make the fol-
lowing determinations with respect to a proposed modification
before making a modification under paragraph (1):

(A) The extent to which information relating to the pro-
posed modification provided on the toxic chemical release
forms has been used by the Administrator or other agencies
of the Federal Government, States, local governments,
health professionals, and the public.

(B) The extent to which the information is (i) readily
available to potential users from other sources, such as
State reporting programs, and (ii) provided to the Adminis-
trator under another Federal law or through a State pro-

am.
gr(C) The extent to which the modification would impose
additional and unreasonable burdens on facilities subject
to the reporting requirements under this section.

(4) 5-YEAR REVIEW.—Any modification made under this sub-
section shall be reviewed at least once every 5 years. Such
review shall examine the modification and ensure that the re-
quirements of paragraphs (2) and (3) still justify continuation of
the modification. Any change to a modification reviewed under
this paragraph shall be made in accordance with this subsec-
tion.

(5) NoOTIFICATION TO CONGRESS.—The Administrator shall
notify Congress of an intention to initiate a rulemaking for a
modification under this subsection. After such notification, the
Administrator shall delay initiation of the rulemaking for at
least 12 months, but no more than 24 months, after the date of
such notification.

(6) JuprciaL REVIEW.—In any judicial review of a rulemaking
which establishes a modification under this subsection, a court
may hold unlawful and set aside agency action, findings, and
conclusions found to be unsupported by substantial evidence.

(7) APPLICABILITY.—A modification under this subsection
may apply to a calendar year or other reporting: period begin-
ning no earlier than January 1, 1993.

(8) EFFECTIVE DATE.—Any modification made on or after Jan-
uary 1 and before December | of any calendar year shall take
effect beginning with the next calendar year. Any modification
made on or after December 1 of any calendar year and before
January 1 of the next calendar year shall take effect beginning
with the calendar year following such next calendar year.

() EPA MANAGEMENT OF Data.—The Administrator shall estab-
lish and maintain in a computer data base a national toxic chemi-
cal inventory based on data submitted to the Administrator under
this section. The Administrator shall make these data accessible by
computer telecommunication and other means to any person on a
cost reimbursable basis.
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(k) REPORT.—Not later than June 30, 1991, the Comptroller Gen-
eral, in consultation with the Administrator and appropriate offi-
cials in the States, shall submit to the Congress a report including
each of the following:

(1) A description of the steps taken by the Administrator and
the States to implement the requirements of this section, includ-
ing steps taken to make information collected under this section
avatlable to and accessible by the public.

(2) A description of the extent to which the information col-
lected under this section has been used by the Environmental
Protection Agency, other Federal agencies, the States, and the
pubéic, and the purposes for which the information has been
used.

(3) An identification and evaluation of options for modifica-
tions to the requirements of this section for the purpose of
making information collected under this section more useful.

(1) Mass BALANCE STUDY.—

(1) IN GeENERAL.—The Administrator shall arrange for a mass
balance study to be carried out by the National Academy of Sci-
ences using mass balance information collected by the Adminis-
trator under paragraph (3). The Administrator shall submit to
Congress a report on such study no later than 5 years after the
date of the enactment of this title.

(2) Purposes.—The purposes of the study are as follows:

(A) To assess the value of mass balance analysis in deter-
;nining the accuracy of information on toxic chemical re-
eases.

(B) To assess the value of obtaining mass balance infor-
mation, or portions thereof, to determine the waste reduc-
tion efficiency of different facilities, or categories of facili-
ties, itncluding the effectiveness of toxic chemical regula-
tions promulgated under laws other than this title.

(C) To assess the utility of such information for evaluat-
ing toxic chemical management practices at facilities, or
categories of facilities, covered by this section.

(D) To determine the implications of mass balance infor-
mation collection on a national scale similar to the mass
balance information collection carried out by the Adminis-
trator under paragraph (3), including implications of the
use of such collection as part of a national annual quantity
toxic chemical release program.

(3) INFORMATION COLLECTION.—(A) The Admuinistrator shall
acquire available mass balance information from States which
currently conduct (or during the 5 years after the date of enact-
ment of this title initiate) a mass balance-oriented annual
quantity toxic chemical release program. If information from
such States provides an inadequate representation of industry
classes and categories to carry out the purposes of the study, the
Administrator also may acquire mass balance information nec-
essary for the study from a representative number of facilities
in other States.

(B) Any information acquired under this section shall be
available to the public, except that upon a showing satisfactory
to the Administrator by any person that the information (or a
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particular part thereof) to which the Administrator or any offi-
cer, employee, or representative has access under this section if
made public would divulge information entitled to protection
under section 1905 of title 18, United States Cod_e, such infor-
mation or part shall be considered confidential in accordance
with the purposes of that section, except that such information
or part may be disclosed to other officers, employees, or author-
ized representatives of the United States concerned with carry-
ing out this section. ' '

(C) The Administrator may promulgate regulations prescrib-
ing procedures for collecting mass balance information under
this paragraph. ) _

(D) For purposes of collecting mass balance information
under subparagraph (A), the Administrator may require the
submission of information by a State or facility.

(4) MASS BALANCE DEFINITION.—For purposes of this subsec-
tion, the term “mass balance” means an accumulation of the
annual quantities of chemicals transported to a facility, pro-
duced at a facility, consumed at a facility, used at a facility,
accumulated at a facility, released from a facility, and trans-
ported from a facility as a waste or as a commercial product or
byproduct or component of a commercial product or byproduct.

Subtitle C—General Provisions

SEC. 321. RELATIONSHIP TO OTHER LAW.
(@) IN GENERAL.—Nothing in this title shall—

(1) preempt any State or local law,

(2) except as provided in subsection (b), otherwise affect any
State or local law or the authority of any State or local govern-
ment to adopt or enforce any State or local law, or

(3) affect or modify in any way the obligations or liabilities of
any person under other Federal law.

(b) EFFEcT ON MSDS REQUIREMENTS.—Any State or local law en-
acted after August 1, 1985, which requires the submission of a mate-
rial safety data sheet from facility owners or operators shall require
that the data sheet be identical in content and format to the data
sheet required under subsection (a) of section 311. In addition, a
State or locality may require the submission of information which is
supplemental to the information required on the data sheet (includ-
ing information on the location and quantity of hazardous chemi-
cals present at the facility), through additional sheets attached to
the data sheet or such other means as the State or locality considers
appropriate.

SEC. 322. TRADE SECRETS.

(a) AutHORITY TO WITHHOLD INFORMATION.—

(1) GENERAL AUTHORITY.—(A) With regard to a hazardous
chemical, an extremely hazardous substance, or a toxic chemi-
cal, any person required under section 303(d)(2), 303(d)3), 311,
312, or 813 to submit information to any other person may with-
hold from such submittal the specific chemical identity (includ-
ing the chemical name and other specific identification), as de-
fined in regulations prescribed by the Administrator under sub-
section (c), if the person complies with paragraph (9).
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(B) Any person withholding the specific chemical tdentity
shall, in the place on the submittal where the chemical identity
would normally be included, include the generic class or catego--
ry of the hazardous chemical, extremely hazardous substance,
or toxic chemical (as the case may be).

(2) REQUIREMENTS.—(A) A person is entitled to withhold in-
formation under paragraph (1) if such person—

(i) claims that such information is a trade secret, on the
basis of the factors enumerated in subsection (b),

(10) includes in the submittal referred to in paragraph (1)
an explanation of the reasons why such information is
claimed to be a trade secret, based on the factors enumer-
ated in subsection (b), including a specific description of
why such factors apply, and

(iit) submits to the Administrator a copy of such submit-
tal, and the information withheld from such submittal.

(B) In submitting to the Administrator the information re-
quired by subparagraph (A)iii), a person withholding informa-
tion under this subsection may—

(i) designate, in writing and in such manner as the Ad-
ministrator may prescribe by regulation, the information
which such person believes is entitled to be withheld under
paragraph (1), and

(i) submit such designated information separately from
other information submitted under this subsection.

(3) LimitaTION.—The authority under this subsection to with-
hold information shall not apply to information which the Ad-
ministrator has determined, in accordance with subsection (c),
is not a trade secret.

(b) TRADE SECRET FacTORS.—No person required to provide infor-
mation under this title may claim that the information is entitled
to protection as a trade secret under subsection (a) unless such
person shows each of the following:

(1) Such person has not disclosed the information to any
other person, other than a member of a local emergency plan-
ning committee, an officer or employee of the United States or a
State or local government, an employee of such person, or a
person who is bound by a confidentiality agreement, and such
person has taken reasonable measures to protect the confiden-
tiality of such information and intends to continue to take such
measures.

(2) The information is not required to be disclosed, or other-
wise made available, to the public under any other Federal or
State law. .

(3) Disclosure of the information is likely to cause substantial
harm to the competitive position of such person.

(4) The chemical identity is not readily discoverable through
reverse engineering.

(c) TRADE SECRET REGULATIONS.—AS soon as practicable after the
date of enactment of this title, the Administrator shall prescribe
regulations to implement this section. With respect to subsection
(b)(4), such regulations shall be equivalent to comparable provisions
in the Occupational Safety and Health Administration Hazard
Communication Standard (29 C.F.R. 1910.1200) and any revisions of
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such standard prescribed by the Secretary of Labor in apcordqnce
with the final ruling of the courts of the United States in United
Steelworkers of America, AFL-CIO-CLC v. Thorne G. Auchter.

(d) PETITION FOR REVIEW.— ] o

(1) IN GENERAL.—Any person may petition the Administrator
for the disclosure of the specific chemical identity of a hazard-
ous chemical, an extremely hazardous substance, or a toxic
chemical which is claimed as a trade secret under this section.
The Administrator may, in the absence of a petition under this
paragraph, initiate a determination, to be carried out in accord-
ance with this subsection, as to whether information withheld
constitutes a trade secret.

(2) InrriaL rReview.—Within 30 days after the date of receipt
of a petition under paragraph (1) (or upon the Administrator’s
initiative), the Administrator shall review the explanation filed
by a trade secret claimant under subsection (a)(2) and determine
whether the explanation presents assertions which, if true, are
sufficient to support a finding that the specific chemical identi-
ty 1s a trade secret.

(3) FINDING OF SUFFICIENT ASSERTIONS.—

(A) If the Administrator determines pursuant to para-
graph (2) that the explanation presents sufficient assertions
to support a finding that the specific chemical identity is a
trade secret, the Administrator shall notify the trade secret
claimant that he has 30 days to supplement the explana-
tion with detailed information to support the assertions.

(B) If the Administrator determines, after receipt of any
supplemental supporting detailed information under sub-
paragraph (A), that the assertions in the explanation are
true and that the specific chemical identity is a trade
secret, the Administrator shall so notify the petitioner and
the petitioner may seek judicial review of the determina-
tion.

(C) If the Administrator determines, after receipt of any
supplemental supporting detailed information under sub-
paragraph (A), that the assertions in the explanation are
not true and that the specific chemical identity is not a
trade secret, the Administrator shall notify the trade secret
claimant that the Administrator intends to release the spe-
cific chemical identity. The trade secret claimant has 30
days in which he may appeal the Administrator’s determi-
nation under this subparagraph to the Administrator. If
the Administrator does not reverse his determination under
this subparagraph in such an appeal by the trade secret
claimant, the trade secret claimaint may seek Judicial
review of the determination.

(4) FINDING OF INSUFFICIENT ASSERTIONS.—

(A) If the Administrator determines bursuant to para-
graph (2) that the explanation presents insufficient asser-
tions to support a finding that the specific chemical identi-
ly is a trade secret, the Administrator shall notify the trade
secret claimant that he has 30 days to appeal the determi.
nation to the Administrator, or, upon a showing of good
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cause, amend the original explanation by providing supple-
mentary assertions to support the trade secret claim.

(B) If the Administrator does not reverse his determina-
tion under subparagraph (A) after an appeal or an exami-
nation of any supplementary assertions under subpara-
graph (A), the Administrator shall so notify the trade secret
claimant and the trade secret claimant may seek judicial
review of the determination.

(C) If the Administrator reverses his determination under
subparagraph (A) after an appeal or an examination of any
supplementary assertions under subparagraph (A), the pro-
cedures under paragraph (3) of this subsection apply.

(e) ExcEPTION FOR INFORMATION PrROVIDED TO HEALTH PROFES-
sIoNALS.—Nothing in this section, or regulations adopted pursuant
to this section, shall authorize any person to withhold information
which is required to be provided to a health professional, a doctor,
or a nurse in accordance with section 328.

(f) PROVIDING INFORMATION TO THE ADMINISTRATOR; AVAILABIL-
Ity 170 PUBLIC.—Any information submitted to the Administrator
under subsection (a)X2) or subsection (d)3) (except a specific chemical
identity) shall be available to the public, except that upon a show-
ing satisfactory to the Administrator by any person that the infor-
mation (or a particular part thereof) to which the Administrator
has access under this section if made public would divulge informa-
tion entitled to protection under section 1905 of title 18, United
States Code, such information or part shall be considered confiden-
tial in accordance with the purposes of that section, except that
such information or part may be disclosed to other officers, employ-
ees, or authorized representatives of the United States concerned
with carrying out this title.

(g) INFORMATION PROVIDED TO STATE.—Upon request by a State,
acting through the Governor of the State, the Administrator shall
provide to the State any information obtained under subsection
(@)(2) and subsection (d)(3).

(h) INFORMATION ON ADVERSE EFrFecTs.—(1) In any case in which
the identity of a hazardous chemical or an extremely hazardous
substance is claimed as a trade secret, the Governor or State emer-
gency response commission established under section 301 shall iden-
tify the adverse health effects associated with the hazardous chemi-
cal or extremely hazardous substance and shall assure that such in-
formation is provided to any person requesting information about
such hazardous chemical or extremely hazardous substance. )

(2) In any case in which the identity of a toxic chemical is
claimed as a trade secret, the Administrator shall identify the ad-
verse health and environmental effects associated with the toxic
chemical and shall assure that such information is included in the
computer database required by section 313(j) and is provided to any
person requesting information about such toxic chemical. )

(i) INFORMATION PrOVIDED TO CONGRESS.—Notwithstanding any
limitation contained in this section or any other provision of law,
all information reported to or otherwise obtained by the Adminis-
trator (or any representative of the Administrator) under this title
shall be made available to a duly authorized committee of the Con-
gress upon written request by such a committee.
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SEC. 323. PROVISION OF INFORMATION TO HEALTH PROFESSIONALS, DOC-
TORS, AND NURSES.

(a) Diagnosis OrR TREATMENT BY HEALTH PROFESSIONAL.—An
owner or operator of a facility which is subject to the requirements
of section 311, 312, or 818 shall provide the specific chemical identi-
ty, if known, of a hazardous chemical, extremely hazardous sub-
stance, or a toxic chemical to any health professional who requests
such information in writing if the health professional provides a
written statement of need under this subsection and a written confi-
dentiality agreement under subsection (d). The written statement of
need shall be a statement that the health professional has a reason-
able basis to suspect that— . '

(1) the information is needed for purposes of diagnosis or
treatment of an individual,

(2) the individual or individuals being diagnosed or treated
have been exposed to the chemical concerned, and

(3) knowledge of the specific chemical identity of such chemi-
cal will assist in diagnosis or treatment.

Following such a written request, the owner or operator to whom
such request is made shall promptly provide the requested informa-
tion to the health professional. The authority to withhold the specif-
ic chemical identity of a chemical under section 322 when such in-
formation is a trade secret shall not apply to information required
to be provided under this subsection, subject to the provisions of
subsection (d).

(b) Meprcar EMERGENCY.—An owner or operator of a facility
which is subject to the requirements of section 311, 312, or 318 shall
provide a copy of a material safety data sheet, an inventory form, or
a toxic chemical release form, including the specific chemical iden-
tity, if known, of a hazardous chemical, extremely hazardous sub-
stance, or a toxic chemical, to any treating physician or nurse who
rzquests such information if such physician or nurse determines
that—

(1) a medical emergency exists,

(2) the specific chemical identity of the chemical concerned is
necessary for or will assist in emergency or first-aid diagnosis or
treatment, and

(3) the individual or individuals being diagnosed or treated
have been exposed to the chemical concerned.

Immediately following suck a rcquest, the owner or operator to
whom such request is made shall provide the requested information
to the physician or nurse. The authority to withhold the specific
chemical identity of a chemical from a material safety data sheet,
an inventory form, or a toxic chemical release form under section
322 when such information is a trade secret shall not apply to infor-
mation required to be provided to a treating physician or nurse
under this subsection. No written confidentiality agreement or state-
ment of need shall be required as a precondition of such disclosure,
but the owner or operator disclosing such information may require a
written confidentiality agreement in accordance with subsection (d)
and a statement setting forth the items listed in paragraphs (1)
through (3) as soon as circumstances permit.

(¢) PREVENTIVE MEASURES BY LocAL HEALTH PROFESSIONALS.—
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(1) PROVISION OF INFORMATION.—An owner or operator of a
facility subject to the requirements of section 311, 312, or 313
shall provide the specific chemical identity, if known, of a haz-
ardous chemical, an extremely hazardous substance, or a toxic
chemical to any health professional (such as a physician, toxi-
cologist, or epidemiologist)—

(A) who is a local government employee or a person under
contract with the local government, and

(B) who requests such information in writing and pro-
vides a written statement of need under paragraph (2) and
a written confidentiality agreement under subsection (d).

Following such a written request, the owner or operator to
whom such request is made shall promptly provide the request-
ed information to the local health professional. The authority
to withhold the specific chemical identity of a chemical under
section 322 when such information is a trade secret shall not
apply to information required to be provided under this subsec-
tion, subject to the provisions of subsection (d).

(2) WRITTEN STATEMENT OF NEED.—The written statement of
need shall be a statement that describes with reasonable detail
one or more of the following health needs for the information:

(A) To assess exposure of persons living in a local commu-
nity to the hazards of the chemical concerned.

(B) To conduct or assess sampling to determine exposure
levels of various population groups.

(C) To conduct periodic medical surveillance of exposed
population groups.

(D) To provide medical treatment to exposed individuals
or population groups.

(E) To conduct studies to determine the health effects of
exposure.

(F) To conduct studies to aid in the identification of a
chemical that may reasonably be anticipated to cause an
observed health effect.

(d) CONFIDENTIALITY AGREEMENT.—Any person obtaining infor-
mation under subsection (a) or (c) shall, in accordance with such
subsection (a) or (¢), be required to agree in a written confidentiality
agreement that he will not use the information for any purpose
other than the health needs asserted in the statement of need, except
as may otherwise be authorized by the terms of the agreement or by
the person providing such information. Nothing in this subsection
shall preclude the parties to a confidentiality agreement from pursu-
ing any remedies to the extent permitted by law.

(e) REGULATIONS.—As soon as practicable after the date of the en-
actment of this title, the Administrator shall promulgate regula-
tions describing criteria and parameters for the statement of need
under subsection (a) and (c¢) and the confidentiality agreement under
subsection (d).

SEC. 324. PUBLIC AVAILABILITY OF PLANS, DATA SHEETS, FORMS, AND

FOLLOWUP NOTICES.

(a) AVAILABILITY TO PUBLIC.—Each emergency response plan, ma-
terial safety data sheet, list described in section 311(a)(2), inventory
form, toxic chemical release form, and followup emergency notice
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shall be made available to the general public, consistent with sec-
tion 822, during normal working hours at the location or locations
designated by the Administrator, Governor, State emergency re-
sponse commission, or local emergency planning committee, as ap-
propriate. Upon request by an owner or operator of a facility subject
to the requirements of section 312, the State emergency response
commission and the appropriate local emergency planning commit-
tee shall withhold from disclosure under this section the location of
any specific chemical required by section 312(d)?2) to be contained in
an inventory form as tier Il information.

(b) Norice oF Pueric AvAILABILITY.—FEach local emergency plan-
ning committee shall annually publish a notice in local newspapers
that the emergency response plan, material safety data sheets, and
inventory forms have been submitted under this section. The notice
shall state that followup emergency notices may subsequently be
issued. Such notice shall announce that members of the public who
wish to review any such plan, sheet, form, or followup notice may
do so at the location designated under subsection (a).

SEC. 325. ENFORCEMENT.

(a) CIviL PENALTIES FOR EMERGENCY PLANNING.—The Adminis-
trator may order a facility owner or operator (except an owner or op-
erator of a facility designated under section 302(b)X2) to comply
with section 302(c) and section 303(d). The United States district
court for the district in which the facility is located shall have ju-
risdiction to enforce the order, and any person who violates or fails
to obey such an order shall be liable to the United States for a civil
penalty of not more than $25,000 for each day in which such viola-
tion occurs or such failure to comply continues.

(b) C1viL, ADMINISTRATIVE, AND CRIMINAL PENALTIES FOR EMER-
GENCY NOTIFICATION.—

(1) CLASS T ADMINISTRATIVE PENALTY.—(A) A civil penalty of
not more than $25,000 per violation may be assessed by the Ad-
ministrator in the case of a violation of the requirements of sec-
tion 304.

(B) No civil penalty may be assessed under this subsection
unless the person accused of the violation is given notice and
opportunity for a hearing with respect to the violation.

(C) In determining the amount of ary penalty assessed pursu-
ant to this subsection, the Administrator shall take into ac-
count the nature, circumstances, extent and gravity of the viola-
tion or violations and, with respect to the violator, ability to
pay, any prior history of such violations, the degree of culpabil-
ity, economic benefit or savings (if any) resulting from the viola-
tion, and such other matters as justice may require.

(2) CLASS II ADMINISTRATIVE PENALTY.—A civil penalty of not
more than $25,000 per day for each day during which the viola-
tion continues may be assessed by the Administrator in the case
of a violation of the requirements of section 304. In the case of a
second or subsequent violation the amount of such penalty may
be not more than $75,000 for each day during which the viola-
tion continues. Any civil penalty under this subsection shall be
assessed and collected in the same manner, and subject to the
same prouvisions, as in the case of civil penalties assessed and
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collected under section 16 of the Toxic Substances Control Act.
In any proceeding for the assessment of a civil penalty under
this subsection the Administrator may issue subpoenas for the
attendance and testimony of witnesses and the production of
relevant papers, books, and documents and may promulgate
rules for discovery procedures.

(3) JupICcIAL ASSESSMENT.—The Administrator may bring an
action in the United States District court for the appropriate
district to assess and collect a penalty of not more than $25,000
per day for each day during which the violation continues in
the case of a violation of the requirements of section 304. In the
case of a second or subsequent violation, the amount of such
penalty may be not more than $75,000 for each day during
which the violation continues.

(4) CRIMINAL PENALTIES.—Any person who knowingly and
willfully fails to provide notice in accordance with section 304
shall, upon conviction, be fined not more than $25,000 or im-
prisoned for not more than two years, or both (or in the case of
a second or subsequent conviction, shall be fined not more than
$50,000 or imprisoned for not more than five years, or both).

(c) CrviL AND ADMINISTRATIVE PENALTIES FOR REPORTING RE-
QUIREMENTS.—(1) Any person (other than a governmental entity)
who violates any requirement of section 312 or 313 shall be liable to
the United States for a civil penalty in an amount not to exceed
$25,000 for each such violation.

(9) Any person (other than a governmental entity) who violates
any requirement of section 311 or 323(b), and any person who fails
to furnish to the Administrator information required under section
322(a)(2) shall be liable to the United States for a civil penalty in an
amount not to exceed $10,000 for each such violation.

(3) Each day a violation described in paragraph (1) or (2) contin-
ues shall, for purposes of this subsection, constitute a separate viola-
tion.

(4) The Administrator may assess any civil penalty for which a
person is liable under this subsection by administrative order or
may bring an action to assess and collect the penalty in the United
States district court for the district in which the person from whom
the penalty is sought resides or in which such person’s principal
Place of business is located.

(d) CrviL, ADMINISTRATIVE, AND CRIMINAL PENALTIES WITH RE-
SPECT TO TRADE SECRETS.—

(1) CIVIL AND ADMINISTRATIVE PENALTY FOR FRIVOLOUS
cLaims.—If the Administrator determines— )

(A)) under section 322(d)4) that an explanation submit-
ted by a trade secret claimant presents insufficient asser-
tions to support a finding that a specific chemical identity
is a trade secret, or (it) after receiving supplemental sup-
porting detailed information under section 322(d)(3)A),
that the specific chemical identity is not a trade secret; and

(B) that the trade secret claim is frivolous,

the trade secret claimant is liable for a penalty of $25,000 per
claim. The Administrator may assess the penalty by adminis-
trative order or may bring an action in the appropriate district
court of the United States to assess and collect the penalty.
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(2) CRIMINAL PENALTY FOR DISCLOSURE OF TRADE SECRET IN-
FORMATION.—Any person who knowingly and willfully divulges
or discloses any information entitled to protection under section
322 shall, upon conviction, be subject to a fine of not more than
£20,000 or to imprisonment not to exceed one year, or both.

(e) SPECIAL ENFORCEMENT PROVISIONS FOR SECTION 323.— When-
ever any facility owner or operator required to provide information
under section 323 to a health professional who has requested such
information fails or refuses to provide such information in accord-
ance with such section, such health professional may bring an
action in the appropriate United States district court to require such
facility owner or operator to provide the information. Such court
shall have jurisdiction to issue such orders and take such other
action as may be necessary to enforce the requirements of section
323.

(f) PROCEDURES FOR ADMINISTRATIVE PENALTIES.—

(1) Any person against whom a civil penalty is assessed under
this section may obtain review thereof in the appropriate dis-
trict court of the United States by filing a notice of appeal in
such court within 30 days after the date of such order and by
simultaneously sending a copy of such notice by certified mail
to the Administrator. The Administrator shall promptly file in
such court a certified copy of the record upon which such viola-
tion was found or such penalty imposed. If any person fails to
pay an assessment of a civil penalty after it has become a final
and unappealable order or after the appropriate court has en-
tered final judgment in favor of the United States, the Admin-
istrator may request the Attorney General of the United States
to institute a civil action in an appropriate district court of the
United States to collect the penalty, and such court shall have
Jurisdiction to hear and decide any such action. In hearing
such action, the court shall have authority to review the viola-
tion and the assessment of the civil penalty on the record.

(2) The Administrator may issuz subpoenas for the attendance
and testimony of witnesses and the production of relevant
papers, books, or documents in connection with hearings under
this section. In case of contumacy or refusal to obey a subpoena
issued pursuant to this paragraph and served upon any person,
the district court of the United States for any district in which
such person is found, resides, or transacts business, upon appli-
cation by the United States and after notice to such person,
shall have jurisdiction to issue an order requiring such person
to appear and give testimony before the adminisirative law
Judge or to appear and produce documents before the adminis-
trative law judge, or both, and any failure to obey such order of
the court may be punished by such court as a contempt thereof.

SEC. 326. CIVIL ACTIONS.

(a) AurHORITY TO BRrING CIVIL ACTIONS.—

(1) Crrizen suirs.—Except as provided in subsection (e), any
person_may commence a civil action on his own behalf against
the following:

(A) An owner or operator of a facility for failure to do
any of the following:
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(i) Submit a followup emergency notice under section
304(c).

(ii) Submit a material safety data sheet or a list
under section 311(a).

(iti) Complete and submit an inventory form under
section 312(a) containing tier I information as de-
scribed in section 312(d)1) unless such requirement
does not apply by reason of the second sentence of sec-
tion 312(a)(2).

(iv) Complete and submit a toxic chemical release
form under section 313(a).

_ (B) The Administrator for failure to do any of the follow-
ing:

(1) Publish inventory forms under section 312(g).

(it) Respond to a petition to add or delete a chemical
under section 313(e)1) within 180 days after receipt of
the petition.

(i1i) Publish a toxic chemical release form under
313(g).

(iv) Establish a computer database in accordance
with section 313().

(v) Promulgate trade secret regulations under section
322(c).

(vi) Render a decision in response to a petition under
section 322(d) within 9 months after receipt of the peti-
tion.

(C) The Administrator, a State Governor, or a State emer-
gency response commission, for fatlure to provide a mecha-
nism for public availability of information in accordance
with section 324(a).

(D) A State Governor or a State emergency response com-
mission for failure to respond to a request for tier II infor-
mation under section 312(e)(3) within 120 days after the
date of receipt of the request.

(9) STATE OR LOCAL SUITS.—

(A) Any State or local government may commence a civil
action against an owner or operator of a facility for failure
to do any of the following:

(i) Provide notification to the emergency response
commission in the State under section 302(c).

(ii) Submit a material safety data sheet or a list
under section 311(a).

(iit) Make available information requested under sec-
tion 311(c).

(iv) Complete and submit an inventory form under
section 312(a) containing tier I information unless such
requirement does not apply by reason of the second sen-
tence of section 312(a)(2).

(B) Any State emergency response commission or local
emergency planning committee may commence a civil
action against an owner or operator of a facility for failure
to provide information under section 303(d) or for failure to
submit tier II information under section 312(e)(1).
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(C) Any State may commence a civil action against the
Administrator for failure to provide information to the
State under section 322(g).

(b) VENUE.— _ .

(1) Any action under subsection (a) against an owner or opera-
tor of a facility shall be brought in the district court for the dis-
trict in which the alleged violation occurred. o

(2) Any action under subsection (a) against the Administrator
may be brought in the United States District Court for the Dis-
trict of Columbia. S )

(¢) ReLier.—The district court shall have jurisdiction in actions
brought under subsection (a) against an owner or operator of a facil-
ity to enforce the requirement concerned and to impose any civil
penalty provided for violation of that requirement. The district
court shall have jurisdiction in actions brought under subsection (a)
against the Administrator to order the Administrator to perform the
act or duty concerned.

(d) NoTICE.—

(1) No action may be commenced under subsection (a)(1)(A)
prior to 60 days after the plaintiff has given notice of the al-
leged violation to the Administrator, the State in which the al-
leged violation occurs, and the alleged violator. Notice under
this paragraph shall be given in such manner as the Adminis-
trator shall prescribe by regulation.

(2) No action may be commenced under subsection (a)1)XB) or
(@XIXC) prior to 60 days after the date on which the plaintiff
gives notice to the Administrator, State Governor, or State emer-
gency response commission (as the case may be) that the plain-
tiff will commence the action. Notice under this paragraph
shall be given in such manner as the Administrator shall pre-
scribe by regulation.

(e) LivrrarioN.—No action may be commenced under subsection
(a) against an owner or operator of a facility if the Administrator
has commenced and is diligently pursuing an administrative order
or civil action to enforce the requirement concerned or to impose a
civil penalty under this Act with respect to the violation of the re-
quirement.

() Costs.—The court, in issuing any final order in any action
brought pursuant to this section, may award costs of litigation (in-
cluding reasonable attorney and expert witness fees) to the prevail-
ing or the substantially prevailing party whenever the court deter-
mines such an award is appropriate. The court may, if a temporary
restraining order or preliminary injunction is sought, require the
filing of a bond or equivalent security in accordance with the Feder-
al Rules of Civil Procedure.

(g¢) OrHER RIGHTS.—Nothing in this section shall restrict or
expand any right which any person (or class of persons) may have
under any Federal or State statute or common law to seek enforce-
ment of any requirement or to seek any other relief (including relief
against the Administrator or a State agency).

(h) INTERVENTION.—

(1) By THE UNITED STATES.—In any action under this section
the United States or the State, or both, if not a party, may in-
tervene as a matter of right.
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(2) By PERSONS.—In any action under this section, any person
may intervene as a matter of right when such person has a
direct interest which is or may be adversely affected by the
action and the disposition of the action may, as a practical
matter, impair or impede the person’s ability to protect that in-
terest unless the Administrator or the State shows that the per-
son’s interest is adequately represented by existing parties in the
action.

SEC. 327. EXEMPTION.

Except as provided in section 304, this title does not apply to the
transportation, including the storage incident to such transporta-
tion, of any substance or chemical subject to the requirements of
this title, including the transportation and distribution of natural
gas.

SEC. 328. REGULATIONS.

The Administrator may prescribe such regulations as may be nec-

essary to carry out this title.

SEC. 329. DEFINITIONS.
For purposes of this title—

(1) ADMINISTRATOR.—The term “Administrator” means the
Administrator of the Environmental Protection Agency.

(2) ENvIRONMENT.—The term ‘‘environment” includes water,
air, and land and the interrelationship which exists among and
between water, air, and land and all living things.

(3) EXTREMELY HAZARDOUS SUBSTANCE.—The term “‘extremely
hazardous substance” means a substance on the list described
in section 302(a)(2).

(4) FaciLiry.—The term ‘“‘facility” means all buildings, equip-
ment, structures, and other stationary items which are located
on a single site or on contiguous or adjacent sites and which
are owned or operated by the same person (or by any person
which controls, is controlled by, or under common control with,
such person). For purposes of section 304, the term includes
motor vehicles, rolling stock, and aircraft.

(5) Hazarpous cHEMICAL.—The term ‘hazardous chemical”
has the meaning given such term by section 311(e).

(6) MATERIAL SAFETY DATA SHEET.—The term ‘“material
safety data sheet” means the sheet required to be developed
under section 1910.1200(g) of title 29 of the Code of Federal Reg-
ulations, as that section may be amended from time to time.

(7) PERSON.—The term ‘“person’ means any individual, trust,
firm, joint stock company, corporation (including a government
corporation), partnership, assoctation, State, municipality, com-
mission, political subdivision of a State, or interstate body.

(8) RELEASE.—The term “release” means any spilling, leak-
ing, pumping, pouring, emitting, emptying, discharging, inject-
ing, escaping, leaching, dumping, or disposing into the environ-
ment (including the abandonment or discarding of barrels, con-
tainers, and other closed receptacles) of any hazardous chemi-
cal, extremely hazardous substance, or toxic chemical. ‘

(9) StaTE.—The term “State” means any State of the United
States, the District of Columbia, the Commonuwealth of Puerto
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Rico, Guam, American Samoa, the United States Virgin Is-
lands, the Northern Mariana Islands, and any othgr ;erritory or
possession over which the United States has jurisdiction.

(10) Toxic cHEmIicAL.—The term ‘‘toxic chemical” means a
substance on the list described in section 313(c).

SEC. 330. AUTHORIZATION OF APPROPRIATIONS. ' o

There are authorized to be appropriated for fiscal years beginning
after September 30, 1986, such sums as may be necessary to carry out
this title.

TITLE IV—RADON GAS AND INDOOR AIR QUALITY
RESEARCH

SEC. 401. SHORT TITLE. )
This title may be cited as the “Radon Gas and Indoor Air Quality

Research Act of 1986’

SEC. 402. FINDINGS.

The Congress finds that:

(1) High levels of radon gas pose a serious health threat in
structures in certain areas of the country.

(2) Various scientific studies have suggested that exposure to
radon, including exposure to naturally occurring radon and
indoor air pollutants, poses a public health risk.

(3) Existing Federal radon and indoor air pollutant research
programs are fragmented and underfunded.

(4) An adequate information base concerning exposure to
radon and indoor air pollutants should be developed by the ap-
propriate Federal agencies.

SEC. 403. RADON GAS AND INDOOR AIR QUALITY RESEARCH PROGRAM.

(a) DESIGN oF ProGrAM.—The Administrator of the Environmen-
tal Protection Agency shall establish a research program with re-
spect to radon gas and indoor air quality. Such program shall be
designed to—

(1) gather data and information on all aspects of indoor air
quality in order to contribute to the understanding of health
problems associated with the existence of air pollutants in the
indoor environment;

(9) coordinate Federal, State, local, and private research and
development efforts relating to the improvement of indoor air
quality; and

(3) assess appropriate Federal Government actions to mitigate
the environmental and health risks associated with indoor air
quality problems.

(b) PrROGRAM REQUIREMENTS.—The research program required
under this section shall include—

(1) research and development concerning the identification,
characterization, and monitoring of the sources and levels of
indoor air pollution, including radon, which includes research
and development relating to—

(A) the measurement of various pollutant concentrations
and their strengths and sources,

(B) high-risk building types, and

(C) instruments for indoor air quality data collection;
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(2) research relating to the effects of indoor air pollution and
radon on human health;

(3) research and development relating to control technologies
or other mitigation measures to prevent or abate indoor air pol-
lution (including the development, evaluation, and testing of in-
dividual and generic control devices and systems);

(4) demonstration of methods for reducing or eliminating
indoor air pollution and radon, including sealing, venting, and
other methods that the Administrator determines may be effec-
tive;

(9) research, to be carried out in conjunction with the Secre-
tary of Housing and Urban Development, for the purpose of de-
veloping—

(A) methods for assessing the potential for radon con-
tamination of new construction, including (but not limited
to) consideration of the moisture content of soil, porosity of
sotl, and radon content of soil; and

(B) design measures to avoid indoor air pollution; and

(6) the dissemination of information to assure the public
availability of the findings of the activities under this section.

(c) Apvisory ComMmITTEES.—The Administrator shall establish a
committee comprised of individuals representing Federal agencies
concerned with various aspects of indoor air quality and an adviso-
ry group comprised of individuals representing the States, the scien-
tific community, industry, and public interest organizations to assist
him in carrying out the research program for radon gas and indoor
air quality.

(d) IMPLEMENTATION PLAN.—Not later than 90 days after the en-
actment of this Act, the Administrator shall submit to the Congress
a plan for implementation of the research program under this sec-
tion. Such plan shall also be submitted to the EPA Science Advisory
Board, which shall, within a reasonable period of time, submit its
comments on such plan to Congress.

(e) REPORT.—Not later than 2 years after the enactment of this
Act, the Administrator shall submit to Congress a report respecting
his activities under this section and making such recommendations
as appropriate.

SEC. 404. CONSTRUCTION OF TITLE. )

Nothing in this title shall be construed to authorize the Adminis-
trator to carry out any regulatory program or any activity othgzr
than research, development, and related reporting, information dis-
semination, and coordination activities specified in this title. Noth-
ing in this title shall be construed to limit the authority of the Ad-
ministrator or of any other agency or instrumentality of the United
States under any other authority of law.

SEC. 405. AUTHORIZATIONS. o

There are authorized to be appropriated to carry out the activities
under this title and under section 118(k) of the Superfund Amend-
ments and Reauthorization Act of 1986 (relating to radon gas as-
sessment and demonstration program) not to exceed $5,000,000 for
each of the fiscal years 1987, 1988, and 1989. Of such sums appro-
priated in fiscal years 1987 and 1988, two-fifths shall be reserved
for the implementation of section 118(k)(2).
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TITLE V—AMENDMENTS OF THE INTERNAL
REVENUE CODE OF 1986

SEC. 501. SHORT TITLE.
This title may be cited as the “Superfund Revenue Act of 1986’

PART I—SUPERFUND AND ITS REVENUE SOURCES

SEC. 511. EXTENSION OF ENVIRONMENTAL TAXES.

(a) IN GENERAL.—Subsection (d) of section 4611 of the Internal
Revenue Code of 1986 (relating to termination) is amended to read
as follows:

“(d) APPLICATION OF TAXES.—

“1) In GENERAL.—Except as provided in paragraphs (2) and
(3), the taxes imposed by this section shall apply after December
31, 1986, and before January 1, 1992.

“92) No TAX IF UNOBLIGATED BALANCE IN FUND EXCEEDS
$3,500,000,000.—IF ON DECEMBER 31, 1989, OR DECEMBER 31,
1990—

“(A) the unobligated balance in the Hazardous Substance
Superfund exceeds $3,500,000,000, and
““B) the Secretary, after consultation with the Adminis-
trator of the Environmental Protection Agency, determines
that the unobligated balance in the Hazardous Substance
Superfund will exceed $3,500,000,000 on December 31 of
1990 or 1991, respectively, if no tax is imposed under sec-
tion 59A, this section, and sections 4661 and 4671,
then no tax shall be imposed under this section during 1990 or
1991, as the case may be.
“3) No TAX IF AMOUNTS COLLECTED EXCEED $6,650,000,000.—
“(A) ESTIMATES BY SECRETARY.—The Secretary as of the
close of each calendar quarter (and at such other times as
the Secretary determines appropriate) shall make an esti-
mate of the amount of taxes which will be collected under
section 59A, this section, and sections 4661 and 4671 and
credited to the Hazardous Substance Superfund during the
g;rgifd beginning January 1, 1987, and ending December 31,
“(B) TERMINATION IF $6,650,000,000 CREDITED BEFORE JAN-
UARY 1, 1992.—If the Secretary estimates under subpara-
graph (A) that more than $6,650,000,000 will be credited to
the Fund before January 1, 1992, no tax shall be imposed
under this section after the date on which (as estimated by
%Le C.{ng:retary) 36,650,000,000 will be so credited to the
und.

(b) TecHNICAL AMENDMENT.—Section 303 of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980
is hereby repealed.

(¢) EFFECTIVE DATE.—The amendments made by this section shall
take effect on January 1, 1987.
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SEC. 512. INCREASE IN TAX ON PETROLEUM.

(@) IN GENERAL.—Subsections (a) and (b) of section 4611 of the In-
ternal Revenue Code of 1986 (relating to environmental tax on petro-
leum) are each amended by siriking out “of 0.79 cent a barrel” and
inserting in lieu thereof “at the rate specified in subsection (c)”.

(b) INCREASE IN Tax.—Section 4611 of such Code is amended by
redesignating subsections (¢c) and (d) as subsections (d) and (e), re-
spectively, and by inserting after subsection (b) the following new
subsection:

“(c) RATE oF Tax.—

“1) IN GENERAL.—Except as provided in paragraph (2), the
rate of the taxes imposed by this section is 8.2 cents a barrel.

“2) IMPORTED PETROLEUM PRODUCTS.—The rate of the tax
imposed by subsection (a)(2) shall be 11.7 cents a barrel.”

(¢) ALLOWANCE oF CREDIT FOR CrRUDE OIL RETURNED TO PIPE-
LINE.—Section 4612 of such Code (relating to definitions and special
rules) is amended by redesignating subsection (c) as subsection (d)
and by inserting after subsection (b) the following new subsection:

“(c) Creprr WHERE CrUDE O1L RETURNED TO PIPELINE.—Under
regulations prescribed by the Secretary, if an operator of a United
States refinery—

“(1) removes crude oil from a pipeline, and

“09) returns a portion of such crude oil into a stream of other

crude oil in the same pipeline,

there shall be allowed as a credit against the tax imposed by section
4611 to such operator an amount equal to the product of the rate of
tax imposed by section 4611 on the crude oil so removed by such op-
erator and the number of barrels of crude oil returned by such oper-
ator to such pipeline. Any crude oil so returned shall be treated for
purposes of this subchapter as crude oil on which no tax has been
imposed by section 4611.”

(d) ErrectivE DATE.—The amendments made by this section
shall take effect on January 1, 1987.

SEC. 513. CHANGES RELATING TO TAX ON CERTAIN CHEMICALS.

(a) INCREASE IN RaTE oF Tax oN XYLENE.—The table contained
in subsection (b) of section 4661 of the Internal Revenue Code of
1986 (relating to tax on certain chemicals) is amended by adding at
the end thereof the following new sentence: _
“For periods before 1992, the item relating to xylene in the preceding
table shall be applied by substituting ‘10.13’ for 4.87".”

(b) ExemMPTION FOR EXPORTS OF TAXABLE CHEMICALS.—

(1) Section 4662 of such Code (relating to definitions and spe-
cial rules) is amended by redesignating subsection (e) as subsec-
tion (f) and by inserting after subsection (d) the following new
subsection:

“le) ExeMPTION FOR ExPORTS OF TAXABLE CHEMICALS.—

‘Y1) TAX-FREE SALES.—

“CA) IN GENERAL.—No tax shall be imposed under section
4661 on the sale by the manufacturer or producer of any
taxable chemical for export, or for resale by the purchaser
to a second purchaser for export.



158

“B) PROOF OF EXPORT REQUIRED.—Rules similar to the
rules of section 4221(b) shall apply for purposes of subpara-
graph (A).

“2) CREDIT OR REFUND WHERE TAX PAID.—

“A) IN GENERAL.—Except as provided in subparagraph
(B), if—

4 “4) tax under section 4661 was paid with respect to
any taxable chemical, and

“GixD) such chemical was exported by any person, or

“ID) such chemical was used as a material in the
manufacture or production of a substance which was
exported by any person and which, at the time of
export, was a taxable substance (as defined in section
4672(a)),

credit or refund (without interest) of such tax shall be al-
lowed or made to the person who paid such tax.

“B) CONDITION TO ALLOWANCE.—No credit or refund
shall be allowed or made under subparagraph (A) unless
the person who paid the tax establishes that he—

“G) has repaid or agreed to repay the amount of the
tax to the person who exported the taxable chemical or
taxable substance (as so defined), or

“ii) has obtained the written consent of such export-
er to the allowance of the credit or the making of the
refund.

“3) REGULATIONS.—The Secretary shall prescribe such regu-
lations as may be necessary to carry out the purposes of this
subsection.”

(2) Paragraph (1) of section 4662(d) of such Code (relating to
refund or credit for certain uses) is amended—

(A) by striking out ‘“‘the sale of which by such person
would be taxable under such section” and inserting in lieu
thereof “which is a taxable chemical”, and

(B) by striking out “imposed by such section on the other
substance manufactured or produced” and inserting in lieu
thereof “‘imposed by such section on the other substance
manufactured or produced (or which would have been im-
posed by such section on such other substance but for sub-
section (b) or (e) of this section)”.

(c) SpeciaL RurLe For XYLENE.—Subsection (b) of section 4662 of
such Code (relating to exceptions; other special rules) is amended by
adding after paragraph (6) the following new paragraph:

‘“(7) SPECIAL RULE FOR XYLENE.—Except in the case of any
substance imported into the United States or exported from the
United States, the term ‘xylene’ does not include any separated
isomer of xylene.”

(d) ExemMpPTION FOR CERTAIN RECcYcLED CHEMICALS.—Subsection
(b) of section 4662 of such Code (relating to exceptions; other special
rules) is amended by adding after paragraph (7) the following new
paragraph:

‘(8) RECYCLED CHROMIUM, COBALT, AND NICKEL.—

“(A) IN GENERAL.—No tax shall be imposed under section
4661(a) on any chromium, cobalt, or nickel which is divert-
ed or recovered in the United States from any solid waste
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as part of a recycling process (and not as part of the origi-
nal manufacturing or production process).

“(B) EXEMPTION NOT TO APPLY WHILE CORRECTIVE ACTION
UNCOMPLETED.—Subparagraph (A) shall not apply during
any period that required corrective action by the taxpayer
at the unit at which the recycling occurs is uncompleted.

“(C) REQUIRED CORRECTIVE ACTION.—For purposes of sub-
paragraph (B), required corrective action shall be treated as
uncompleted during the period—

“(i) beginning on the date that the corrective action
is required by the Administrator or an authorized
State pursuant to—

“I) a final permit under section 3005 of the
Solid Waste Disposal Act or a final order under
section 3004 or 3008 of such Act, or

“D a final order under section 106 of the Com-
prehensive Environmental Response, Compensa-
tion, and Liability Act of 1980, and

“6ii) ending on the date the Administrator or such
State (as the case may be) certifies to the Secretary that
such corrective action has been completed.

“(D) SPECIAL RULE FOR GROUNDWATER TREATMENT.—In
the case of corrective action requiring groundwater treat-
ment, such action shall be treated as completed as of the
close of the 10-year period beginning on the date such
action is required if such treatment complies with the
permit or order applicable under subparagraph (CXi)
throughout such period. The preceding sentence shall cease
to apply beginning on the date such treatment ceases to
comply with such permit or order.

‘CE) SorLip waSTE.—For purposes of this paragraph, the
term ‘solid waste’ has the meaning given such term by sec-
tion 1004 of the Solid Waste Disposal Act, except that such
term shall not include any byproduct, coproduct, or other
waste from any process of smelting, refining, or otherwise
extracting any metal.”

(e) EXEMPTION FOR ANIMAL FEED SUBSTANCES.—

(1) IN GeENERAL.—Subsection (b) of section 4662 of such Code
(relating to exceptions; other special rules) is amended by
adding after paragraph (8) the following new paragraph:

“(9) SUBSTANCES USED IN THE PRODUCTION OF ANIMAL FEED.—

“(A) IN GENERAL.—In the case of—

“Gi) nitric acid,

“G1) sulfuric acid,

“Git) ammonia, or

“Gv) methane used to produce ammonia,

which is a qualified animal feed substance, no tax shall be
imposed under section 4661(a).

““B) QUALIFIED ANIMAL FEED SUBSTANCE.—For purposes
of this section, the term ‘qualified animal feed substance
means any substance—

“G) used in a qualified animal feed use by the manu-
facturer, producer, or importer,
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“Gi) sold for use by any purchaser in a gqualified
animal feed use, or

“tii) sold for resale by any purchaser for use, or
resale for ultimate use, in a qualified animal feed use.

“{C) QUALIFIED ANIMAL FEED USE.—The term ‘qualified
animal feed use’ means any use in the manufacture or pro-
duction of animal feed or animal feed supplements, or of
ingredients used in animal feed or animal feed supple-
ments.

““D) TAXATION OF NONQUALIFIED SALE OR USE.—For pur-
poses of section 4661(a), if no tax was imposed by such sec-
tion on the sale or use of any chemical by reason of sub-
paragraph (A), the Ist person who sells or uses such chemi-
cal other than in a sale or use described in subparagraph
(A) shall be treated as the manufacturer of such chemical.”

(2) REFUND OR CREDIT FOR SUBSTANCES USED IN THE PRODUC-
TION OF ANIMAL FEED.—Subsection (d) of section 4662 of such
Code (relating to refunds and credits with respect to the tax on
certain chemicals) is amended by adding at the end thereof the
following new paragraph:

“¢4) USE IN THE PRODUCTION OF ANIMAL FEED.—Under regula-
tions prescribed by the Secretary, if—

“A) a tax under section 4661 was paid with respect to
nitric acid, sulfuric acid, ammonia, or methane used to
produce ammonia, without regard to subsection (b)X9), and

“(B) any person uses such substance as a qualified
animal feed substance,

then an amount equal to the excess of the tax so paid over the
tax determined with regard to subsection (b)(9) shall be allowed
as a credit or refund (without interest) to such person in the
same manner as if it were an overpayment of tax imposed by
this section.”

(f) CERTAIN EXCHANGES BY TAXPAYERS NOT TREATED AS SALES.—
Subsection (c) of section 4662 of such Code (relating to use by manu-
facturers) is amended to read as follows:

“(c) UsE aND CERTAIN EXCHANGES BY MANUFACTURER, ETC.—

“(1) USE TREATED AS SALE.—Except as provided in subsections
(b) and (e), if any person manufactures, produces, or imports any
taxable chemical and uses such chemical, then such person
shall be liable for tax under section 4661 in the same manner
as if such chemical were sold by such person.

“(2) SPECIAL RULES FOR INVENTORY EXCHANGES.—

“(A) IN GENERAL.—Except as provided in this paragraph,
in any case in which a manufacturer, producer, or importer
of a taxable chemical exchanges such chemical as part of
an inventory exchange with another person—

“li) such exchange shall not be treated as a sale, and

“Gii) such other person shall, for purposes of section
4661, be treated as the manufacturer, producer, or im-
porter of such chemical.

“UB) REGISTRATION REQUIRFMENT.—Subparagraph (A)
shall not apply to any inventory exchange unless—
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‘(i) both parties are registered with the Secretary as
manufacturers, producers, or importers of taxable
chemicals, and

“it) the person receiving the taxable chemical has, at
such time as the Secretary may prescribe, notified the
manufacturer, producer, or importer of such person’s
registration number and the internal revenue district
in which such person is registered.

“C) INVENTORY EXCHANGE.—For purposes of this para-
graph, the term ‘inventory exchange’ means any exchange
in which 2 persons exchange property which is, in the
hands of each person, property described in section 1221(1).”

(g) SpeciAL RULES RELATING TO HYDROCARBON STREAMS CON-
TAINING ORGANIC TAxABLE CHEMiICALS.—Subsection (b) of section
4662 of such Code (relating to exceptions; other special rules) is
amer}tlded by adding after paragraph (9) the following new para-
graph.
“(10) HYDROCARBON STREAMS CONTAINING MIXTURES OF OR-

GANIC TAXABLE CHEMICALS.—

‘“YA) IN GENERAL.—No tax shall be imposed under section
4661(a) on any organic taxable chemical while such chemi-
cal is part of an intermediate hydrocarbon stream contain-
ing a mixture of organic taxable chemicals.

“(B) REMOVAL, ETC., TREATED AS USE.—For purposes of
this part, if any organic taxable chemical on which no tax
was imposed by reason of subparagraph (A) is isolated, ex-
tracted, or otherwise removed from, or ceases to be part of,
an intermediate hydrocarbon stream—

“G) such isolation, extraction, rerioval, or cessation
shall be treated as use by the person causing such
event, and

“(ii) such person shall be treated as the manufactur-
er of such chemical.

““C) REGISTRATION REQUIREMENT.—Subparagraph (A)
shall not apply to any sale of any intermediate hydrocarbon
stream unless the registration requirements of clauses (i)
and (ii) of subsection (cX2)(B) are satisfied.

“D) ORGANIC TAXABLE CHEMICAL.—For purposes of this
paragraph, the term ‘organic taxable chemical’ means any
taxable chemical which is an organic substance.”

(h) EFFECTIVE DATES.— .

(1) In GENERAL.—Except as otherwise provided in this subsec-
tion, the amendments made by this section shall take effect on
January 1, 1987.

(2) REPEAL OF TAX ON XYLENE FOR PERIODS BEFORE OCTOBER
1, 1985.—

(A) REFUND OF TAX PREVIOUSLY IMPOSED.—

(i) IN GENERAL.—In the case of any tax imposed by
section 4661 of the Internal Revenue Code of 1954 on
the sale or use of xylene before October 1, 1985, such
tax (including interest, additions to tax, and addition-
al amounts) shall not be assessed, and if assessed, the
assessment shall be abated, and if collected shall be
credited or refunded (with interest) as an overpayment.
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(ii) ConprTion TO ALLOWANCE.—Clause (i) shall not
apply to a sale of xylene unless the person who (but for
clause (i) would be liable for the tax imposed by sec-
tion 4661 on such sale meets requirements similar to
the requirements of paragraph (1) of section 6416(a) of
such Code. For purposes of the preceding sentence, sub-
paragraph (A) of section 6416(a)1) of such Code shall
be applied without regard to the material preceding
“has not collected”.

(B) WAIVER OF STATUTE OF LIMITATIONS.—If on the date
of the enactment of this Act (or at any time within 1 year
after such date of enactment) refund or credit of any over-
payment of tax resulting from the application of subpara-
graph (A) is barred by any law or rule of law, refund or
credit of such overpayment shall, nevertheless, be made or
allowed if claim therefor is filed before the date 1 year
after the date of the enactment of this Act.

(C) XYLENE TO INCLUDE ISOMERS.—For purposes of this
paragraph, the term ‘“xylene” shall include any isomer of
xylene whether or not separated.

(3) INVENTORY EXCHANGES.—

(A) IN GENERAL.—Except as otherwise provided in this
paragraph, the amendment made by subsection (f) shall
apply as if included in the amendments made by section
211 of the Hazardous Substance Response Revenue Act of
1980.

(B) RECIPIENT MUST AGREE TO TREATMENT AS MANUFAC-
TUrER.—In the case of any inventory exchange before Janu-
ary 1, 1987, the amendment made by subsection (f) shall
apply only if the person receiving the chemical from the
manufacturer, producer, or importer in the exchange agrees
to be treated as the manufacturer, producer, or importer of
such chemical for purposes of subchapter B of chapter 38 of
the Internal Revenue Code of 1954.

(C) EXCEPTION WHERE MANUFACTURER PAID TAX.—In the
case of any inventory exchange before January 1, 1987, the
amendment made by subsection (f) shall not apply if the
manufacturer, producer, or importer treated such exchange
as a sale for purposes of section 4661 of such Code and paid
the tax imposed by such section.

(D) REGISTRATION REQUIREMENTS.—Section 4662(c)(2)(B)
of such Code (as added by subsection (f)) shall apply to ex-
changes made after December 31, 1986.

(4) EXPORTS OF TAXABLE SUBSTANCES.—Subclause (II) of sec-
tion 4662e)2NA)ii) of such Code (as added by this section)
shall not apply to the export of any taxable substance (as de-
fined in section 4672(a) of such Code) before January 1, 1989.

(5) SALES OF INTERMEDIATE HYDROCARBON STREAMS.—

(A) IN GENERAL.—Except as otherwise provided in this
paragraph, the amendment made by subsection (g) shall
apply as if included in the amendments made by section
?; (19 oof the Hazardous Substances Response Revenue Act of
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(B) PURCHASER MUST AGREE TO TREATMENT AS MANUFAC-
TURER.—In the case of any sale before January 1, 1987, of
any intermediate hydrocarbon stream, the amendment
made by subsection (g) shall apply only if the purchaser
agrees to be treated as the manufacturer, producer, or im-
]éor('iter for purposes of subchapter B of chapter 38 of such

ode.

(C) EXCEPTION WHERE MANUFACTURER PAID TAX.—In the
case of any sale before January 1, 1987, of any intermediate
hydrocarbon stream, the amendment made by subsection (g
shall not apply if the manufacturer, producer, or importer
of such stream paid the tax imposed by section 4661 with
respect to such sale on all taxable chemicals contained in
such stream.

(D) REGISTRATION REQUIREMENTS.—Section 4662(b)10)(C)
of such Code (as added by subsection (g)) shall apply to ex-
changes made after December 31, 1986.

SEC. 514. REPEAL OF POST-CLOSURE TAX AND TRUST FUND.
(a) REPEAL OF TAX.—

(1) Subchapter C of chapter 38 of the Internal Revenue Code
of 1986 (relating to tax on hazardous wastes) is hereby repealed.

(2) The table of subchapters for such chapter 38 is amended
by striking out the item relating to subchapter C.

(b) REPEAL OF TrRUST FUND.—Section 232 of the Hazardous Sub-
stance Response Revenue Act of 1980 is hereby repealed.
(¢) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by this section shall
take effect on October 1, 1983.

(2) WAIVER OF STATUTE OF LIMITATIONS.—If on the date of the
enactment of this Act (or at any time within 1 year after such
date of enactment) refund or credit of any overpayment of tax
resulting from the application of this section is barred by any
law or rule of law, refund or credit of such overpayment shall,
nevertheless, be made or allowed if claim therefor is filed before
the date 1 year after the date of the enactment of this Act.

SEC. 515. TAX ON CERTAIN IMPORTED SUBSTANCES DERIVED FROM TAX-
ABLE CHEMICALS.
(a) GENERAL RuLE.—Chapter 38 of the Internal Revenue Code of
1986 is amended by adding after subchapter B the following new
subchapter:

“Subchapter C—Tax on Certain Imported Substances

“Sec. 4671. Imposition of tax.
“Sec. 4672. Definitions and special rules.
“SEC. 4671. IMPOSITION OF TAX.
“la) GENERAL RurLE.—There is hereby imposed a tax on any tax-
able substance sold or used by the importer thereof.
“b) AmounT oF TAX.—

“1) IN GENERAL.—Except as provided in paragraph (2), the
amount of the tax imposed by subsection (a) with respect to any
taxable substance shall be the amount of the tax which would
have been imposed by section 4661 on the taxable chemicals
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used as materials in the manufacture or production of such
substance if such taxable chemicals had been sold in the
United States for use in the manufacture or production of such
taxable substance.

“C9) RATE WHERE IMPORTER DOES NOT FURNISH INFORMATION
TO SECRETARY.—If the importer does not furnish to the Secre-
tary (at such time and in such manner as the Secretary shall
prescribe) sufficient information to determine under paragraph
(1) the amount of the tax imposed by subsection (a) on any tax-
able substance, the amount of the tax imposed on such taxable
substance shall be 5 percent of the appraised value of such sub-
stance as of the time such substance was entered into the
United States for consumption, use, or warehousing.

“3) AUTHORITY TO PRECRIBE RATE IN LIEU OF PARAGRAPH (2)
RATE.—The Secretary may prescribe for each taxable substance
a tax which, if prescribed, shall apply in lieu of the tax speci-
fied in paragraph (2) with respect to such substance. The tax
prescribed by the Secretary shall be equal to the amount of tax
which would be imposed by subsection (a) with respect to the
taxable substance if such substance were produced using the
predominant method of production of such substance.

“lc) EXEMPTIONS FOR SUBSTANCES TAxep UNDER SECTIONS 4611
AND 4661.—No tax shall be imposed by this section on the sale or
use of any substance if tax is imposed on such sale or use under sec-
tion 4611 or 4661.

“d) Tax-Free SaLes, Erc. For Sustances USEp S CERTAIN
FuELs or IN THE PRODUCTION OF FERTILIZER OR ANIMAL FEED.—
Rules similar to the following rules shall apply for purposes of ap-
plying this section with respect to taxable substances used or sold
for use as described in such rules:

“(1) Paragraphs (2), (5), and (9) of section 4662(b) (relating to
tax-free sales of chemicals used as fuel or in the production of
fertilizer or animal feed).

“(2) Paragraphs (2), (3), and (4) of section 4662(d) (relating to
refund or credit of tax on certain chemicals used as fuel or in
the production of fertilizer or animal feed).

“(e) TERMINATION.—No tax shall be imposed under this section
during any period during which no tax is imposed under section
4611(a).

“SEC. 4672. DEFINITIONS AND SPECIAL RULES.

“(a) TAXABLE SUBSTANCE.—For purposes of this subchapter—

‘(1) INn GENERAL.—The term ‘taxable substance’ means any
substance which, at the time of sale or use by the importer, is
listed as a taxable substance by the Secretary for purposes of
this subchapter.

“?2) DETERMINATION OF SUBSTANCES ON LIST.—A substance
shall be listed under paragraph (1) if—

“(A) the substance is contained in the list under para-
graph (3), or

“(B) the Secretary determines, in consultation with the
Administrator of the Environmental Protection Agency and
the Commissioner of Customs, that taxable chemicals con-
stitute more than 50 percent of the weight of the materials
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used to produce such substance (determined on the basis of
the predominant method of production,).
“(3) INITIAL LIST OF TAXABLE SUBSTANCES.—
Cumene
Styrene
Ammonium nitrate
Nickel oxide
Isopropyl alcohol
Ethylene glycol
Vinyl chloride
Polyethylene resins, total
Polybutadiene
Styrene-butadiene, latex
Styrene-butadiene, snpf
Synthetic rubber, not containing fillers
Urea
Ferronickel
Ferrochromium nov 3 pct
Ferrochrome ov 3 pct. carbon
Unwrought nickel
Nickel waste and scrap
Wrought nickel rods and wire
Nickel powders
Phenolic resins
Polyvinylchloride resins
Polystyrene resins and copolymers
Ethyl alcohol for nonbeverage use
Ethylbenzene
Methylene chloride
Polypropylene
Propylene glycol
Formaldehyde
Acetone
Acrylonitrile
Methanol
Propylene oxide
Polypropylene resins
Ethylene oxide
Ethylene dichloride
Cyclohexane
Isophthalic acid
Maleic anhydride
Phthalic anhydride
Ethyl methyl ketone
Chloroform
Carbon tetrachloride
Chromic acid
Hydrogen peroxide
Polystyrene homopolymer resins
Melamine
Acrylic and methacrylic acid resins
Vinyl resins
Vinyl resins, NSPF.
“C4) MODIFICATIONS TO LIST.—

“(A) In GENERAL.—The Secretary may add substances to
or remove substances from the list under paragraph (3) (in-
cluding items listed by reason of paragraph (2)) as necessary
to carry out the purposes of this subchapter.

‘‘B) AUTHORITY TO ADD SUBSTANCES TO LIST BASED ON
VALUE.—The Secretary may, to the extent necessary to carry
out the purposes of this subchapter, add any substance to
the list under paragraph (3) if such substance would be de-
scribed in paragraph (2XB) if ‘value’ were substituted for
‘weight’ therein.
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“b) Oraer DErFINITIONS.—For purposes of this subchapter—

“1) ImpoRTER.—The term ‘importer’ means the person enter-
ing the taxable substance for consumption, use, or warei%ousmg.

“9) TAXABLE CHEMICALS; UNITED STATES.—The terms taxqble
chemical’ and ‘United States’ have the respective meanings
given such terms by section 4662(a).

“c) DispositioN oF REVENUES FromM PUERTO RICO AND THE
VircIn Istanps.—The provisions of subsections (a)X3) and (b)3) of
section 7652 shall not apply to any tax imposed by section 4671.”

(b) CLErIcAL AMENDMENT.—The table of subchapters for chapter
28 of such Code is amended by adding after the item relating to sub-
chapter B the following new item:

“Subchapter C. Tax on certain imported substances.”

(c) ErFecTIVE DATE.—The amendments made by this section shall
take effect on January 1, 1989.
(d) Stupy.—

(1) In GeNEraL.—The Secretary of the Treasury or his dele-
gate shall conduct a study of issues relating to the implementa-
tion of—

(A) the tax imposed by the section 4671 of the Internal
Revenue Code of 1986 (as added by this section), and
(B) the credit for exports of taxable substances under sec-
tion 4661eX2XA)GIID) of such Code.
In conducting such study, the Secretary of the Treasury or his
delegate shall consult with the Environmental Protection
Agency and the International Trade Commission.

(2) REPORT.—The report of the study under paragraph (1)
shall be submitted not later than January 1, 1988, to the Com-
mittee on Ways and Means of the House of Representatives and
the Committee on Finance of the Senate.

SEC. 516. ENVIRONMENTAL TAX.

(a) IN GENERAL.—Subchapter A of chapter 1 of the Internal Reve-
nue Code of 1986 (relating to income taxes) is amended by adding at
the end thereof the following new part:

“PART VII—ENVIRONMENTAL TAX

“Sec. 59A. Environmental tax.

“SEC. 594. ENVIRONMENTAL TAX.

‘(@) ImposiTioN oF Tax.—In the case of a corporation, there is
hereby imposed (in addition to any other tax imposed by this sub-
title) a tax equal to 0.12 percent of the excess of—

‘(1) the modified alternative minimum taxable income of
such corporation for the taxable year, over
“(2) $2,000,000.

“b) MopiFiEp ALTERNATIVE MinimMum Taxasre Income.—For
purposes of this section, the term ‘modified alternative minimum
taxable income’ means alternative minimum taxable income (as de-
fined iﬁ(}s)ect}ion 515(b)(2)) but determined without regard to—

the alternative tax net operating loss deducti -
fined in section 56(d)), and P € on (as de
“02) the deduction allowed under section 1 64(a)5).
“lc) SPECIAL RULES.—
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“(1) SHORT TAXABLE YEARS.—The application of this section
to taxable years of less than 12 months shall be in accordance
with regulations prescribed by the Secretary.

‘(%) SEctION 15 NOT TO APPLY.—Section 15 shall not apply to
the tax imposed by this section.

“(d) AppLIcATION OF Tax.—

““1) IN GENERAL.—The tax imposed by this section shall
apply to taxable years beginning after December 31, 1986, and
before January 1, 1992.

“(?2) EARLIER TERMINATION.—The tax imposed by this section
shall not apply to taxable years—

“(A) beginning during a calendar year during which no
tax is imposed under section 4611(a) by reason of paragraph
(2) of section 4611(e), and

“(B) beginning after the calendar year which includes the
termination date under paragraph (3) of section 4611(e).”

(b) TECHNICAL AMENDMENTS.—

(1) No CREDITS ALLOWED AGAINST TAX.—

(A) Paragraph (2) of section 26(b) of such Code, as amend-
ed by the Tax Reform Act of 1986, is amended by redesig-
nating subparagraphs (B) through (J) as subparagraphs (C)
through (K), respectively, and by inserting after subpara-
graph (A) the following new subparagraph:

“(B) section 59A (relating to environmental tax),”.

(B) Paragraph (3) of section 936(a) of such Code, as so
amended, s amended by redesignating subparagraphs (A),
(B), and (C) as subparagraphs (B), (C), and (D), respectively,
and by inserting before subparagraph (B) (as so redesignat-
ed) the following new subparagraph:

“(A) section 59A (relating to environmental tax),”.

(2) TAX TO BE DEDUCTIBLE FOR INCOME TAX PURPOSES.—

(A) Subsection (a) of section 164 of such Code (relating to
deduction for taxes), as so amended, is amended by insert-
ing after paragraph (4) the following new paragraph:

“t9) The environmental tax imposed by section 59A.”

(B) Subsection (a) of section 275 of such Code is amended
by adding at the end thereof the following new sentence:
“Paragraph (1) shall not apply to the tax imposed by sec-
tion 59A."

(8) LIMITATION IN CASE OF CONTROLLED CORPORATIONS.—Sub-
section (a) of section 1561 of such Code (relating to limitations
on certain multiple tax benefits in the case of certain controlled
corporations), as amended by the Tax Reforin Act of 1986, is
amended—

(A) by striking out “and” at the end of paragraph (2), by
striking out the period at the end of paragraph (3) and in-
serting in lieu thereof *, and’, and by inserting after para-
graph (3) the following new paragraph: .

“(4) one $2,000,000 amount for purposes of computing the tax
imposed by section 59A.”, and o

(B) by striking out ‘(and the amount specified in para-
graph (3)” and inserting in lieu thereof ‘, the amount spec-
ified in paragraph (3), and the amount specified in para-
graph (4)”.
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(4) AMENDMENTS TO ESTIMATED TAX PROVISIONS.—

(A) TAX LIABILITY MUST BE ESTIMATED.—

(i) Paragraph (1) of section 6154(c) of such Code, as so
amended, is amended by striking out “and’” at the end
of subparagraph (A), by striking out “over” at the end
of subparagraph (B) and inserting in lieu thereof
“and” and by adding at the end thereof the following
new subparagraph:

“(C) the environmental tax imposed by section 59A, over’’.

(ii) Subsection (a) of section 6154 of such Code is
amended by striking out ‘“section 11" and inserting
“section 11, 59A,".

(C) CONFORMING AMENDMENT TO OVERPAYMENT OF ESTI-
MATED TAX.—Subparagraph (A) of section 6425(c)1) of such
Code, as amended by the Tax Reform Act of 1986, is
amended by striking out ‘plus” at the end of clause (i), by
striking out “over” at the end of clause (ii) and inserting in
lieu thereof “plus’”, and by adding at the end thereof the
following new clause:

“iii) the tax imposed by section 59A, over”.

(D) CONFORMING AMENDMENT TO PENALTY FOR FAILURE
TO PAY ESTIMATED TAX.—Paragraph (1) of section 6655() of
such Code (defining tax), as so amended, is amended by
striking out “plus” at the end of subparagraph (A), by
striking out “over” at the end of subparagraph (B) and in-
serting in lieu thereof “plus’, and by adding at the end
thereof the following new subparagraph:

“(C) the tax imposed by section 59A, over”.

(5) CLERICAL AMENDMENT.—The table of parts for subchapter
A of chapter 1 of such Code is amended by adding at the end
thereof the following new item:

“Part VII. Environmental tax.”

(c) EFFECTIVE DATE.—The amendments made by this section shall
apply to taxable years beginning after December 31, 1986.

SEC. 517. HAZARDOUS SUBSTANCE SUPERFUND.

(a) IN GENERAL.—Subchapter A of chapter 98 of the Internal Rev-
enue Code of 1986 (relating to establishment of trust funds) is
amended by adding after section 9506 the following new section:

“SEC. 9507. HAZARDOUS SUBSTANCE SUPERFUND.

“la) Crearion oF Trust Funp.—There is established in the
Treasury of the United States a trust fund to be known as the ‘Haz-
ardous Substance Superfund’ (hereinafter in this section referred to
as the ‘Superfund’), consisting of such amounts as may be—

“(1) appropriated to the Superfund as provided in this sec-
tion,

“(2) appropriated to the Superfund pursuant to section 517(b)
of the Superfund Revenue Act of 1986, or

“(3) credited to the Superfund as provided in section 9602(b).

“(b) TRANSFERS TO SUPERFUND.—There are hereby appropriated to
the Superfund amounts equivalent to—

“1) the taxes received in the Treasury under section 59A,
4611, 4661, or 4671 (relating to environmental taxes),
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“2) amounts recovered on behalf of the Superfund under the
Com_prehensive Environmental Response, Compensation, and Li-
ability Act of 1980 (hereinafter in this section referred to as
‘CERCLA),

“©3) all moneys recovered or collected under section
311(b)6)B) of the Clean Water Act,

“t4) penalties assessed under title I of CERCLA, and

“(5) punitive damages under section 107(c)3) of CERCLA.

“(c) ExPENDITURES FrROM SUPERFUND,—

“(D IN GENERAL.—Amounts in the Superfund shall be avail-
able, as provided in appropriation Acts, only for purposes of
making expenditures—

“(A) to carry out the purposes of—

“6) paragraphs (1), (2), (5), and (6) of section 111(a) of
CERCLA as in effect on the date of the enactment of
the Superfund Amendments and Reauthorization Act
of 1986,

“Gi) section 111(c) of CERCLA (as so in effect), other
than paragraphs (1) and (2) thereof, and

“iv) section 111(m) of CERCLA (as so in effect), or

“(B) hereafter authorized by a law which does not au-
thorize the expenditure out of the Superfund for a general
purpose not covered by subparagraph (A) (as so in effect).

“(%) EXCEPTION FOR CERTAIN TRANSFERS, ETC., OF HAZARDOUS
SUBSTANCES.—No amount in the Superfund or derived from the
Superfund shall be available or used for the transfer or dispos-
al of hazardous waste carried out pursuant to a cooperative
agreement between the Administrator of the Enuvironmental
Proéection Agency and a State if the following conditions
apply—

“CtA) the transfer or disposal, if made on December 13,
1985, would not comply with a State or local requirement,

“(B) the transfer is to a facility for which a final permit
under section 3005(a) of the Solid Waste Disposal Act was
issued after January 1, 1983, and before November 1, 1984,
and

“lC) the transfer is from a facility identified as the
McColl Site in Fullerton, California.

“(d) Avraorrry To Borrow.—

“U1) IN GENERAL.—There are authorized to be appropriated to
the Superfund, as repayable advances, such sums as may be nec-
essary to carry out the purposes of the Superfund.

“(2) LIMITATION ON AGGREGATE ADVANCES.—The maximum
aggregate amount of repayable advances to the Superfund
which is outstanding at any one time shall not exceed an
amount equal to the amount which the Secretary estimates will
be equal to the sum of the amounts appropriated to the Super-
fund under subsection (b)(1) during the following 24 months.

‘“t3) REPAYMENT OF ADVANCES.—

“‘A) IN GENERAL.—Advances made to the Superfund
shall be repaid, and interest on such advances shall be
paid, to the general fund of the Treasury when the Secre-
tary determines that moneys are available for such pur-
poses in the Superfund.
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““B) FINAL REPAYMENT.—No advance shall be made to
the Superfund after December 31, 1991, and all advances to
such Fund shall be repaid on or before such date.

“¢C) RATE OF INTEREST.—Interest on advances made to
the Superfund shall be at a rate determined by the Secre-
tary of the Treasury (as of the close of the calendar month
preceding the month in which the advance is made) to be
equal to the current average market yield on outstanding
marketable obligations of the United States with remaining
periods to maturity comparable to the anticipated period
during which the advance will be outstanding and shall be
compounded annually.

“le) L1aBILITY OF UNITED STATES LIMITED TO AMOUNT IN TRUST
Funp.—

“(1) GENERAL RULE.—Any claim filed against the Superfund
may be paid only out of the Superfund.

“t2) COORDINATION WITH OTHER PROVISIONS.—Nothing in
CERCLA or the Superfund Amendments and Reauthorization
Act of 1986 (or in any amendment made by either of such Acts)
shall authorize the payment by the United States Government
of any amount with respect to any such claim out of any source
other than the Superfund.

“(3) ORDER IN WHICH UNPAID CLAIMS ARE TO BE PAID.—If at
any time the Superfund has insufficient funds to pay all of the
claims payable out of the Superfund at such time, such claims
shall, to the extent permitted under paragraph (1), be paid in
full in the order in which they were finally determined.”

(b) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to
be appropriated, out of any money in the Treasury not otherwise ap-
propriated, to the Hazardous Substance Superfund for fiscal year—

(1) 1987, $250,000,000,

(2) 1988, $250,000,000,

(3) 1989, $250,000,000,

(4) 1990, $250,000,000, and

(5) 1991, $250,000,000,

plus for each fiscal year an amount equal to so much of the aggre-
gate amount authorized to be appropriated under this subsection
(and paragraph (2) of section 221(b) of the Hazardous Substance Re-
sponse Act of 1980, as in effect before its repeal) as has not been ap-
propriated before the beginning of the fiscal year involved.

(c) CONFORMING AMENDMENTS.—

(1) Subtitle B of the Hazardous Substance Response Revenue
Act of 1980 (relating to establishment of Hazardous Substance
Response Trust Fund), as amended by section 204 of this Act, is
hereby repealed.

(2) Paragraph (11) of section 101 of the Comprehensive Enuvi-
ronmental Response, Compensation, and Liability Act of 1980 is
amended to read as follows:

“(11) The term ‘Fund’ or ‘Trust Fund’ means the Hazardous
Substance Superfund established by section 9507 of the Internal
Revenue Code of 1986.”
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(d) CLERICAL AMENDMENT.—The table of sections for subchapter
A of chapter 98 of such Code is amended by adding after the item
relating to section 9506 the following new item:

“Sec. 9507. Hazardous Substance Superfund.”’

(e) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by this section shall
take effect on January 1, 1987.

(2) SUPERFUND TREATED AS CONTINUATION OF OLD TRUST
FUND.—The Hazardous Substance Superfund established by the
amendments made by this section shall be treated for all pur-
poses of law as a continuation of the Hazardous Substance Re-
sponse Trust Fund established by section 221 of the Hazardous
Substance Response Revenue Act of 1980. Any reference in any
law to the Hazardous Substance Response Trust Fund estab-
lished by such section 221 shall be deemed to include (wherever
appropriate) a reference to the Hazardous Substance Superfund
established by the amendments made by this section.

PART II—LEAKING UNDERGROUND STORAGE
TANK TRUST FUND AND ITS REVENUE SOURCES

SEC. 521. ADDITIONAL TAXES ON GASOLINE, DIESEL FUEL, SPECIAL MOTOR
FUELS, FUELS USED IN AVIATION, AND FUELS USED IN COM-
MERCIAL TRANSPORTATION ON INLAND WATERWAYS.

(a) GENERAL RULE.—

(1) GASOLINE.—
(A) GASOLINE TAX BEFORE AMENDMENT BY TAX REFORM
ACT OF 1986.—

(i) IN GENERAL.—Section 4081 of the Internal Reve-
nue Code of 1986 (relating to imposition of tax on gaso-
line), as in effect on the day before the date of the en-
actment of the Tax Reform Act of 1986, is amended by
striking out subsections (a) and (b) and inserting in
lieu thereof the following:

“a) IN GENERAL.—There is hereby imposed on gasoline sold by
the producer or importer thereof, or by any producer of gasoline, a
tax at the rate specified in subsection (b).

“(b) RATE oF Tax.— .

“1) IN GENERAL.—The rate of the tax imposed by this section
is the sum of—
“CA) the Highway Trust Fund financing rate, and
“(B) the Leaking Underground Storage Tank Trust Fund
financing rate.
“9) Rates.—For purpases of paragraph (1)— .
“(A) the Highway Trust Fund financing rate is 9 cents a
gallon, and
“B) the Leaking Underground Storage Tank Trust Fund
financing rate is 0.1 cents a gallon.”

(i) TErMINATION.—Section 4081 of such Code, as so
in effect, is amended by adding at the end thereof the
following new subsection:

“(d) TERMINATION.—
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“1) HIGHWAY TRUST FUND FINANCING RATE.—On and after
October 1, 1988, the Highway Trust Fund financing rate under
subsection (B)(2)A) shall not apply.

“(9) LEAKING UNDERGROUND STORAGE TANK TRUST FUND FI-
NANCING RATE.—

“¢A) INn GENERAL.—The Leaking Underground Storage
Tank Trust Fund financing rate under subsection (b)(2XB)
shall not apply after the earlier of—

“0i) December 31, 1991, or

“Gi) the last day of the termination month.

“(B) TERMINATION MONTH.—For purposes of subpara-
graph (A), the termination month is the Ist month as of the
close of which the Secretary estimates that the net revenues
from the taxes imposed by this section (to the extent attrib-
utable to the Leaking Underground Storage Tank Trust
Fund financing rate under subsection (B)2)B)), section
4041(d), and section 4042 (to the extent attributable to the
Leaking Underground Storage Tank Trust Fund financing
rate under section 4042(b) are at least $500,000,000.

“C) NEr REVENUES.—For purposes of subparagraph (B),
the term ‘net revenues’ means the excess of gross revenues
over amounts payable by reason of section 9508(cX?) (relat-
ing to transfer from Leaking Underground Storage Tank
Trust Fund for certain repayments and credits).”’

(iit) TECHNICAL AMENDMENTS.—Subsection (c¢) of section
4081 of such Code, as so in effect, is amended—

(I) by striking out ‘“subsection (a)” in paragraph
(J)dand inserting in lieu thereof ‘‘subsection (b)”,
an
(ID by striking out “a rate” in paragraph (2) and
inserting in lieu thereof “a Highway Trust Fund
financing rate”, ,
]9((93%) GASOLINE TAX AS AMENDED BY TAX REFORM ACT OF

(1) IN GENERAL.—Subsections (a) and (b) of section
4081 of the Internal Revenue Code of 1986 (relating to
imposition of tax on gasoline), as amended by the Tax
Reform Act of 1986, are each amended by striking out
“of 9 cents a gallon” and inserting in lieu thereof “at
the rate specified in subsection (d)”,

(i) INCREASE IN TAX.—Section 4081 of such Code, as
amended by the Tax Reform Act of 1986, is amended
by striking out subsection (d) and inserting in lieu
thereof the the following new subsections:

“(d) RaTE oF Tax.—
‘0D In GENERAL.—The rate of the tax imposed by this section
is the sum of—

“(A) the Highway Trust Fund financing rate, and

“B) the Leaking Underground Storage Tank Trust Fund
financing rate.

“(2) RaTes.—For purposes of paragraph (1)—

“fA) the Highway Trust Fund financing rate is 9 cents a
gallon, and
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“(B) the Leaking Underground Storage Tank Trust Fund

financing rate is 0.1 cents a gallon.
“le) TERMINATION.—

‘1) HIGHWAY TRUST FUND FINANCING RATE.—On and after
October 1, 1988, the Highway Trust Fund financing rate under
subsection (d)(2XA) shall not apply.

“(2) LEAKING UNDERGROUND STORAGE TANK TRUST FUND FI-
NANCING RATE.—

“CqA) In GENERAL.—The Leaking Underground Storage
Tank Trust Fund financing rate under subsection (d)(2XB)
shall not apply after the earlier of—

“) December 31, 1991, or
“(1) the last day of the termination month.

“(B) TeRMINATION MONTH.—For purposes of subpara-
graph (A), the termination month is the Ist month as of the
close of which the Secretary estimates that the net revenues
from the taxes imposed by this section (to the extent attrib-
utable to the Leaking Underground Storage Tank Trust
Fund financing rate under subsection (d)(2XB)), section
4041(d), and section 4042 (to the extent attributable to the
Leaking Underground Storage Tank Trust Fund financing
rate under section 4042(b)) are at least $500,000,000.

“lC) Ner REVENUES.—For purposes of subparagraph (B),
the term ‘net revenues’ means the excess of gross revenues
over amounts payable by reason of section 9508(cX?) (relat-
ing to transfer from Leaking Underground Storage Tank
Trust Fund for certain repayments and credits).”

(iii) TECHNICAL AMENDMENTS.—Subsection (c) of sec-
tion 4081 of such Code, as amended by the Tax Reform
Act of 1986, is amended—

(I) by striking out “subsection (a)” in paragraph
(1) and inserting in lieu thereof “subsection (d)”,
and

D by striking out “a rate” in paragraph (2) and
inserting in lieu thereof “a Highway Trust Fund
financing rate’’.

(2) DIESEL AND SPECIAL MOTOR FUELS; FUELS USED IN AVIA-
TION.—Section 4041 of such Code (relating to tax on special
fuels) is amended by redesignating subsection (d) as subsection
(e) and by inserting after subsection (c) the following new sub-
section:

“d) AppitioNaL Taxes To Funp LeAkiNG UNDERGROUND STOR-
AGE Tank Trust FUND.— .

““1) L1QUIDS OTHER THAN GASOLINE, ETC., USED IN MOTOR VE-
HICLES, MOTORBOATS, OR TRAINS.—In addition to the taxes im-
posed by subsection (a), there is hereby imposed a tax of 0.1
cents a gallon on benzol, benzene, naphtha, casing head and
natural gasoline, or any other liquid (other than kerosene, gas
otl, liquefied petroleum gas, or fuel oil, or any product taxable
under section 4081)—

“CA) sold by any person to an owner, lessee, or other oper-
ator of a motor vehicle, motorboat, or train for use as a fuel
in such motor vehicle, motorboat, or train, or
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“B) used by any person as a fuel in a motor vehicle, mo-
torboat, or train unless there was a taxable sale of such
liguid under subparagraph (A).

“9) LI1QUIDS USED IN AVIATION.—In addition io the taxes im-
posed by subsection (c) and section 4081, there is hereby imposed
a tax of 0.1 cents a gallon on any liquid—

‘“A) sold by any person to an owner, lessee, or other oper-
ator of an aircraft for use as a fuel in such aircraft, or

“B) used by any person as a fuel in an aircraft unless
there was o taxable sale of such liquid under subparagraph
(A).

The tax imposed by this paragraph shall not apply to any prod-
uct taxable under section 4081 which is used as a fuel in an
aircraft other than in noncommercial aviation.

“3) TermINATION.—The taxes imposed by this subsection
shall not apply during any period during which the Leaking
Underground Storage Tank Trust Fund financing rate under
section 4081 does not apply.”

(3) FUEL USED IN COMMERCIAL TRANSPORTATION ON INLAND
WATERWAYS.—Subsection (b) of section 4042 of such Code (relat-
ing to amount of tax on fuel used in commercial transportation
on inland waterways) is amended to read as follows:

“b) AMOUNT OF TAx.—

“1) In GeNERAL.—The rate of the tax imposed by subsection
(a) is the sum of—

;(A) the Inland Waterways Trust Fund financing rate,
an

“(B) the Leaking Underground Storage Tank Trust Fund
financing rate.

“(2) Rates.—For purposes of paragraph (1)—

“(A) the Inland Waterways Trust Fund financing rate is
10 cents a gallon, and

“‘B) the Leaking Underground Storage Tank Trust Fund
financing rate is 0.1 cents a gallon.

“(3) EXCEPTION FOR FUEL TAXED UNDER SECTION 4041(d).—The
Leaking Underground Storage Tank Trust Fund financing rate
under paragraph (2)(B) shall not apply to the use of any fuel if
tax under section 4041(d) was imposed on the sale of such fuel
or is imposed on such use.

“l4) TERMINATION OF LEAKING UNDERGROUND STORAGE TANK
TRUST FUND FINANCING RATE.—The Leaking Underground Stor-
age Tank Trust Fund financing rate under paragraph (2)(B)
shall not apply during any period during which the Leaking
Underground Storage Tank Trust Fund financing rate under
section 4081 does not apply.”

(b) ApprrioNAL TAaxes Nor TRANSFERRED TO Hicaway TrusT
Funp, AIRPORT AND AIRWAY TRUST FUND, AND INLAND WATERWAYS
Trust Funp.—

(1) HIGHWAY TRUST FUND.—

(A) In GENERAL.—Subsection (b) of section 9503 of such
Code (relating to transfer to Highway Trust Fund of
amounts equivalent to certain taxes) is amended by adding
at the end thereof the following new paragraph:
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“(4) CERTAIN ADDITIONAL TAXES NOT TRANSFERRED TQ HIGH-
WAY TRUST FUND.—For purposes of paragraphs (1) and (2), there
shall not be taken into account the taxes imposed by section
4041(d) and so much of the taxes imposed by section 4081 as is
attributable to the Leaking Underground Storage Tank Trust
Fund financing rate.”

(B) CONFORMING AMENDMENT.—Subparagraph (D) of sec-
tion 9503(c)4) of such Code (defining motorboat fuel taxes)
is amended by striking out “section 4081” and inserting in
lieu thereof ‘“section 4081 (to the extent attributable to the
Highway Trust Fund financing rate)”.

(2) AIRPORT AND AIRWAY TRUST FUND.—Subsection (b) of sec-
tion 9502 of such Code (relating to transfer to Airport and
Airway Trust Fund of amounts equivalent to certain taxes) is
amended—

(A) by striking out ‘“‘subsections (c) and (d) of section
4041 in paragraph (1) and inserting in lieu thereof “sub-
sections (c) and (e) of section 4041”, and

(B) by striking out “section 4081” in paragraph (2) and
inserting in lieu thereof “section 4081 (to the extent attrib-
utable to the Highway Trust Fund financing rate)”

(3) INLAND WATERWAYS TRUST FUND.—Paragraph (1) of sec-
tion 9506(b) of such Code is amended by adding at the end
thereof the following new sentence: “The preceding sentence
shall apply only to so much of such taxes as are attributable to
2/'52 Ql(nbja”’ld Waterways Trust Fund financing rate under section

(c) REPAYMENTS FOR GASOLINE USED ON Farus, Erc.—

(1) GASOLINE USED ON FARMS.—Subsection (h) of section 6420
of such Code (relating to termination) is amended by striking
out “This section” and inserting in lieu thereof “Except with re-
spect to taxes imposed by section 4081 at the Leaking Under-
ground Storage Tank Trust Fund financing rate, this section”.

(2) GASOLINE USED FOR CERTAIN NONHIGHWAY PURPOSES OR
BY LOCAL TRANSIT SYSTEMS.—

(A) TERMINATION NOT TO APPLY TO ADDITIONAL 0.1 CENT
TAX.—Subsection (h) of section 6421 of such Code (relating
to effective date), as in effect on the day before the date of
the enactment of the Tax Reform Act of 1986, is amended
by striking out “This section” and inserting in lieu thereof
“Except with respect to taxes imposed by section 4081 at the
Leaking Underground Storage Tank Trust Fund financing
rate, this section”.

(B) REPAYMENT OF ADDITIONAL TAX FOR OFF-HIGHWAY
BUSINESS USE TO APPLY ONLY TO CERTAIN VESSELS.—Subsec-
tion (e) of section 6421 of such Code, as so in effect, is
amended by adding at the end thereof the following new
paragraph:

“4) SECTION NOT TO APPLY TO CERTAIN OFF-HIGHWAY BUSI-
NESS USES WITH RESPECT TO THE TAX IMPOSED BY SECTION 4081
AT THE LEAKING UNDERGROUND STORAGE TANK TRUST FUND Fi-
NANCING RATE.—This section shall not apply with respect to the
tax imposed by section 4081 at the Leaking Underground Stor-
age Tank Trust Fund financing rate on gasoline used in any
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off-highway business use other than use in a vessel employed in
the fisheries or in the whaling business.”

(3) FUELS USED FOR NONTAXABLE PURPOSES.— )

(A) Subsection (m) of section 6427 of such Code (relating
to termination), as in effect on the day before the date of
the enactment of the Tax Reform Act of 1986, is amended
by striking out “Subsections” and inserting in lieu thereof
“Except with respect to taxes imposed by section 4041(d)
and section 4081 at the Leaking Underground Storage
Tank Trust Fund financing rate, subsections”.

(B)G) Section 6427 of such Code, as so in effect, is amend-
ed by redesignating subsection (n) as subsection (o) and by
inserting after subsection (m) the following new subsection:

“(n) PAYMENTS FOR TaxES IMPOSED BY SECTION 4041(d).—For pur-
poses of subsections (a), (b), and (c), the taxes imposed by section
4041(d) shall be treated as imposed by section 4041(a).”

(i) Subparagraph (A) of section 1703(e)1) of the Tax
Reform Act of 1986 is amended—

(D by striking out ‘“and (0)” and inserting in lieu
thereof ‘(0), and (p)”, and

(D by striking out “and (n)” and inserting in lieu
thereof “(n), and (0)”.

(C) Paragraph (1) of section 6427(f) of such Code (relating
to gasoline used to produce certain alcohol fuels) is amend-
ed by striking out “at the rate’’ and inserting in lieu there-
of “at the Highway Trust Fund financing rate’.

(d) ConTINUATION OF CERTAIN EXEMPTIONS FrROM ADDITIONAL
Taxes, Erc.—

(1) Subsection (b) of section 4041 of such Code (relating to ex-
emption for off-highway business use; reduction in tax for
qualified methanol and ethanol fuel) is amended by adding at
the end thereof the following new paragraph:

“(3) COORDINATION WITH TAXES IMPOSED BY SUBSECTION (d).—

“(A) OFF-HIGHWAY BUSINESS USE.—

“6) IN GENERAL.—Except as provided in clause (ii),
rules similar to the rules of paragraph (1) shall apply
with respect to the taxes imposed by subsection (d).

“Gii)) LIMITATION ON EXEMPTION FOR OFF-HIGHWAY
BUSINESS USE.—For purposes of subparagraph (A),
paragraph (1) shall apply only with respect to off-high-
way business use in a vessel employed in the fisheries
or in the whaling business.

“‘B) QUALIFIED METHANOL AND ETHANOL FUEL.—In the
case of qualified methanol or ethanol fuel, subsection (d)
shall be applied by substituting ‘0.05 cents’ for 0.1 cents’ in
paragraph (1) thereof.”

(2) Paragraph (3) of section 4041(f) of such Code (relating to
exemption for farm use) is amended by striking out “On and
after” and inserting in lieu thereof “Except with respect to the
taxes imposed by subsection (d), on and after”.

(3) The last sentence of section 4041(g) of such Code (relatin
to other exemptions) is amended by striking out “Paragraphs”
and inserting in lieu thereof “Except with respect to the taxes
imposed by subsection (d), paragraphs’.



177

_ (4XA) The last sentence of section 4221(a) of such Code (relat-
ing to certain tax-free sales) is amended by striking out “4081”
and inserting in lieu thereof “4081 (at the Highway Trust Fund
financing rate)”’.
(B) Subparagraph (C) of section 1703(cX?) of the Tax Reform
Act of 1986 is amended to read as follows:
“CC) Subsection (a) of section 4221 (relating to certain tax-
free sales) is amended—
“G) by inserting ‘or section 4081 (at the Highway
Trust Fund financing rate)’ before ‘section 4121’ in the
Ist sentence, and
“Gi1) by striking out 4071, or 4081 (at the Highway
Trust Fund financing rate)’ in the last sentence and in-
serting in lieu thereof ‘or 4071
(5) Paragraph (2) of section 6416(b) of such Code is amended
by inserting “or under paragraph (IXA) or (2XA) of section
4041(d)”’ after “section 4041(a)”.
(¢) EFFECTIVE DATE.—The amendments made by this section shall
take effect on January 1, 1987.
SEC. 522. LEAKING UNDERGROUND STORAGE TANK TRUST FUND.
(@) IN GENERAL.—Subchapter A of chapter 98 of the Internal Rev-
enue Code of 1986 (relating to establishment of trust funds) is
amended by adding after section 9507 the following new section:

“SEC. 9508. LEAKING UNDERGROUND STORAGE TANK TRUST FUND.

“(a) Crearion or Trust Funp.—There is established in the
Treasury of the United States a trust fund to be known as the
‘Leaking Underground Storage Tank Trust Fund’ consisting of
such amounts as may be appropriated or credited to such Trust
Fund as provided in this section or section 9602(b).

“(b) TransFERS TO TrRUST FUND.—There are hereby appropriated
to the Leaking Underground Storage Tank Trust Fund amounts
equivalent to—

“(1) taxes received in the Treasury under section 4041(d) (re-
lating to additional taxes on motor fuels),

“(2) taxes received in the Treasury under section 4081 (relat-
ing to tax on gasoline) to the extent attributable to the Leaking
Underground Storage Tank Trust Fund financing rate under
such section,

“(3) taxes received in the Treasury under section 4042 (relat-
ing to tax on fuel used in commercial transportation on inland
waterways) to the extent attributable to the Leaking Under-
ground Storage Tank Trust Fund financing rate under such sec-
tion, and

“4) amounts received in the Treasury and collected under sec-
tion 9003(h)(6) of the Solid Waste Disposal Act.

“{c) EXPENDITURES.— )

““ IN GENERAL.—Except as provided in paragraph (2),
amounts in the Leaking Underground Storage Tank Trust
Fund shall be available, as provided in appropriation Acts,
only for purposes of making expenditures to carry out section
9003(h) of the Solid Waste Disposal Act as in effect on the date
of the enactment of the Superfund Amendments and Reauthor-

1zation Act of 1986.
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“2) TRANSFERS FROM TRUST FUND FOR CERTAIN REPAYMENTS
AND CREDITS.—

“CA) IN GENERAL.—The Secretary shall pay from time to
time from the Leaking Underground Storage Tank Trust
Fund into the general fund of the Treasury amounts equiv-
alent to—

“t1) amounts paid under—

“1) section 6420 (relating to amounts paid in re-
spect of gasoline used on farms),

“(ID) section 6421 (relating to amounts paid in re-
spect of gasoline used for certain nonhighway pur-
poses or by local transit systems), and

“IID) section 6427 (relating to fuels not used for
taxable purposes), and

“Gi) credits allowed under section 34, with respect to
the taxes imposed by sections 4041(d) and 4081 (to the
extent attributable to the Leaking Underground Stor-
age Tank Trust Fund financing rate under section
4081).

“(B) TRANSFERS BASED ON ESTIMATES.—Transfers under
subparagraph (A) shall be made on the basis of estimates
by the Secretary, and proper adjustments shall be made in
amounts subsequently transferred to the extent prior esti-
mates were in excess of or less than the amounts required
to be transferred.

““d) LiaBiLity or THE UNITED STATES LIMITED TO AMOUNT IN
Trust Funp.—

“(1) GENERAL RULE.—Any claim filed against the Leaking
Underground Storage Tank Trust Fund may be paid only out of
such Trust Fund.

“(2) COORDINATION WITH OTHER PROVISIONS.—Nothing in the
Comprehensive Environmental Response, Compensation, and Li-
ability Act of 1980 or the Superfund Amendments and Reau-
thorization Act of 1986 (or in any amendment made by either of
such Acts) shall authorize the payment by the United States
Government of any amount with respect to any such claim out
of any source other than the Leaking Underground Storage
Tank Trust Fund.

“(3) ORDER IN WHICH UNPAID CLAIMS ARE TO BE PAID.—If at
any time the Leaking Underground Storage Tank Trust Fund
has insufficient funds to pay all of the claims out of such Trust
Fund at such time, such claims shall, to the extent permitted
under paragraph (1), be paid in full in the order in which they
were finally determined.”

(b) CLERICAL AMENDMENT.—The table of sections for subchapter A
of chapter 98 of such Code is amended by adding after the item re-
lating to section 9507 the following new item:

“Sec. 9508. Leaking Underground Storage Tank Trust Fund.”

(¢) EFFECTIVE DATE.—The amendments made by this section shall

take effect on January 1, 1987.
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PART III—COORDINATION WITH OTHER
PROVISIONS OF THIS ACT

SEC. 531. COORDINATION.
Notwithstanding any provision of this Act not contained in this
title, any provision of this Act (not contained in this title) which—
(1) imposes any tax, premium, or fee,
(2) establishes any trust fund, or
(8) authorizes amounts to be expended from any trust fund,

shall have no force or effect.

And the House agree to the same.

That the House recede from its amendment to the amendment
of the Senate to the title of the bill.

From the Committee on Energy and Commerce for consideration
of titles I-III of the House amendment to the Senate amendment,
and the entire Senate amendment, except for title II:

JouN D. DINGELL.
JaMEs J. FLorIO.
DENNis E. EckART.
Rarpa M. HaLL.
BiLry Tavzin.

AL SwiFT.

From the Committee on Energy and Commerce:

Solely for sections 102, 103, 105, 111, 113, 115, 117, 120, 121, 122,
128, 124, and 127 of title I and title III of the House amendment to
the Senate amendment, and modifications committed to conference
including section 157 of the Senate amendment:

Ron WybDEN.

Solely for sections 101, 104, 106, 107, 108, 109, 110, 112, 114, 116,
118, 119, 125, and 126 of title I and title I of the House amendment
to the Senate amendment, and modifications committed to confer-
ence:

TaomAs J. TAUKE.
NormaN F. LENT.
Dox RITTER.

From the Committee on Energy and Commerce solely for sec-
tions 101, 104, 106, 107, 108, 109, 110, 112, 114, 116, 118, 119, 125,
and 126 of title I and title II of the House amendment to the
Senate amendment, and medifications committed to conference:

JAcK FIELDS.

From the Committee on Public Works and Transportation for
consideration of titles I, II (except for section 205) and IV of the
House amendment to the Senate amendment, and title I of the
Senate amendment, except for sections 110, 111, 127, 157, and 160
thereof:

JAMES J. HOWARD.
GLENN M. ANDERSON.
RoBerT A. ROE.

JOHN BREAUX.
NorMAN MINETA.
BoB EDGAR.

GENE SNYDER.
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From the Committee on Public Works and Transportation for
consideration of titles I, IT (except for section 205) and IV of the
House amendment to the Senate amendment, and title I of the
Senate amendment, except for sections 110, 111, 127, 157, and 160
thereof:

ARLAN STANGELAND.
NeEwT GINGRICH.

From the Committee on Public Works and Transportation for
consideration of title III of the House amendment to the Senate
amendment, and sections 110, 111, 127, and 160 of title I of the
Senate amendment:

RoBerT A. ROE.
BoB EDGAR.
ARLAN STANGELAND.

From the Committee on Ways and Means for consideration of
title V of the House amendment to the Senate amendment, and
title II of the Senate amendment:

DAN ROSTENKOWSKI.
J.J. PICKLE.

C.B. RANGEL.

PETE STARK.
TaoMAS J. DOWNEY.
Marry Russo.
DonNALD J. PEASE.

From the Committee on Ways and Means for consideration of
title V of the House amendment to the Senate amendment, and
title II of the Senate amendment:

GuY VANDER JAGT.
BiLL FRENZEL.

From the Committee on Merchant Marine and Fisheries for con-
sideration of sections 104, 107, 108, 111, 1183, 116, 121, 122, and 127
of title I of the House amendment to the Senate amendment, and
modifications committed to conference:

WALTER B. JONES.
Mario Biagar.
GErryY E. StupDs.
BoB Davis.

From the Committee on Merchant Marine and Fisheries for con-
sideration of title IV of the House amendment to the Senate
amendment, and modifications committed to conference:

WALTER B. JONES.
Mario Biagar.

Gerry E. Stupbps.
BarRBARA A. MIKULSKI.
MikeE Lowry.

BrLLy Tauzin.

From the Committee on Merchant Marine and Fisheries for con-
sideration of title IV of the House amendment to the Senate
amendment, and modifications committed to conference:

BoB Davis.
NormAN F. LENT.

From the Committee on the Judiciary for consideration of sec-

tions 107, 113, 117, 119, and 122, of title I and sections 203 and 206



181

of title II of the House amendment to the Senate amendment, and
modifications committed to conference:

PeTEr W. RobpINO.

DAN GLICKMAN.

HamirroN FisH, Jr.

TaoMmas N. KINDNESS.

From the Committee on Armed Services for consideration of sec-
tion 213 of title II of the House amendment to the Senate amend-
ment, and section 162 of title I of the Senate amendment:

Dave McCurby,
Davip O’'B. MARTIN,
Managers on the Part of the House.

From the Committee on Environment and Public Works for the
purpose of considering all matter other than that contained in title
II of the Senate amendments, and section 463 of title IV and title V
of the House amendments:

RoBERT T. STAFFORD.
JouN H. CHAFEE.
AraN K. S1MPSON.
GorDON J. HUMPHREY.
PetE V. DoMENICI.
DAvip DURENBERGER.
Lroyp BENTSEN.

From the Committee on Environment and Public Works for the
purpose of considering all matter other than that contained in title
II of the Senate amendments, and section 463 of title IV and title V
of the House amendments:

DaNieL PATrICK MOYNIHAN.
GEORGE MITCHELL.

Max Baucus.

Frank R. LAUTENBERG.

From the Committee on Finance for the purpose of considering
section 463 of title IV and title V of the House amendments, and
title IT of the Senate amendments:

BoB PACKwoOD.

Bos DoLE.

WiLLiaM V. Rots, Jr.
RusseLL B. LonNa.
Lroyp BENTSEN.

From the Committee on the Judiciary for the purpose of joining
in the consideration of sections 135, 143, 144, and to the extent it
may affect the Federal courts or relate to claims against the
United States, section 150, together with such amendments related
directly thereto as may have been adopted by the House:

StrOM THURMOND,

ARLEN SPECTER,

Epwarp M. KENNEDY,
Managers on the Part of the Senate.






JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF
CONFERENCE

SecTiON 1—SHORT TITLE AND TABLE OF CONTENTS

Senate amendment—The short title of the Senate amendment is
the “Superfund Improvement Act of 1985”.

House amendment—The short title of the House amendment is
the “Superfund Amendments of 1985”.

Conference substitute—The short title of the conference substi-
tute is the “Superfund Amendments and Reauthorization Act of
1986”. The table of contents in the conference substitute was
changed to conform to the changes in the text.

SectioN 2—CERCLA AND ADMINISTRATOR

Senate amendment—The Senate amendment has no comparable
provision.

House amendment—The House amendment defines the term
“CERCLA” as being the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 and the term “Administra-
tor” as being the Administrator of the Environmental Protection
Agency.

Conference substitute—The conference substitute adopts the
House provision. The term “CERCLA” refers to the 1980 Act, as
amended, and references in CERCLA to ‘“this Act” include the
amendments made by the Superfund Amendments and Reauthor-
ization Act of 1986.

SEcTION 3—LIMITATION ON CONTRACT AND BORROWING AUTHORITY

Senate amendment—The Senate amendment has no comparable
provision.

House amendment—The House amendment states that authori-
ties provided by the House amendment are effective only to such
extent as monies are provided in appropriations Acts.

Conference substitute—The conference substitute adopts the
House provision. The amendment does not diminish any obligation
of the United States under current law.

SecTIiON 4—EFFECTIVE DATE

Senate amendment—The Senate amendment contains no compa-
rable provision. )

House amendment—The House amendment contains no compara-
ble provision. ) .

Conference substitute—The conference substitute contains a pro-
vision establishing the effective date for the requirements of the
Superfund Amendments and Reauthorization Act of 1986. The gen-
eral rule is that the requirements of ttles I, I, III, and IV of the

(183)
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Act take effect on the date of enactment. There are, however, two
exceptions to the general rule.

First, if otherwise specified in the Act, the requirements would
take effect on the date so specified.

Second, special rules apply with respect to section 121 of
CERCLA (relating to cleanup standards). The requirements of sec-
tion 121 do not apply to a remedial action for which the record of
decision was signed (or the consent decree was lodged) prior to the
date of enactment. The requirements of section 121 apply to the
maximum extent practicable to a remedial action for which the
record of decision is signed (or the consent decree is lodged) within
the 30-day period immediately following enactment of the Act, and
the EPA Administrator must certify in writing that such require-
ments have been complied with to the maximum extent practica-
ble. The requirements of section 121 apply without qualification to
a remedial action for which the record of decision is signed (or the
consent decree is lodged) after the 30-day period immediately fol-
lowing enactment of the Act. In addition, the requirements of sec-
tion 121 apply without qualification to any remedial action for
which a record of decision was signed (or the consent decree was
lodged) before enactment of the Act and is reopened after enact-
ment of the Act to modify or supplement the selection of the
remedy.

The Conferees were informed that approximately 18 sites would
reach the point of decision during the 30-day period immediately
following enactment of the Act, assuming an enactment date of
September 1, 1986.

TITLE I—PROVISIONS RELATING PRIMARILY TO RESPONSE
AND LIABILITY

SecTioN 101 —AMENDMENTS TO CERCLA DEFINITIONS

RELEASE

Senate amendment—The Senate amendment does not contain
any comparable provision.

House amendment—The House amendment proposes to amend
section 101(22) of CERCLA, which is the definition of “release,” to
explicitly incorporate “the abandonment or discarding of barrels,
containers, and other closed receptacles containing any hazardous
substance or pollutant or contaminant.”

Conference substitute—The conference substitute adopts the
House proposal. This amendment to CERCLA confirms and clari-
fies the President’s present authority under existing law to take re-
sponse action with regard to such receptacles, whether or not they
have broken open and are currently leaking hazardous substances,
pollutants or contaminants. The phrase “containing any hazardous
substance or pollutant or contaminant” includes ressidues of such
hazardous substance or pollutant or contaminant.

REMEDIAL ACTION

Senate amendment—The Senate amendment proposes to amend
section 101(24) of CERCLA, which is the definition of “remedy or
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remedial action,” to explicitly include the off-site transport, storage
or secure disposition of hazardous substances, pollutants or con-
taminants.

House amendment—The House amendment contains a provision
identical to that of the Senate.

Conference substitute—The conference substitute adopts the iden-
tical provisions.

RESPONSE

Senate amendment—The Senate amendment does not contain
any provision comparable to that of the House amendment.

House amendment—The House amendment proposes to modify
CERCLA section 101(25), which is the definition of “response,” to
explicitly include enforcement activities.

Conference substitute—The conference substitute adopts the
House proposal. This amendment clarifies and confirms that such
costs are recoverable from responsible parties, as removal or reme-
dial costs under section 107.

POLLUTANT OR CONTAMINANT

Senate amendment—The Senate amendment does not contain
any provision comparable to that of the House amendment.

House amendment—The House amendment proposes to relocate
the definition of “pollutant or contaminant” from section 104(a)2)
of CERCLA, which is its current placement, to section 101, which is
the law’s definitions section.

Conference substitute—The conference substitute adopts the
House amendment. This provision does not expand CERCLA liabil-
ity concerning pollutants, contaminants or hazardous substances,
found in current law.

OWNER OR OPERATOR: DEFINITION OF STATE

Senate amendment—The Senate amendment contains no provi-
sion comparable to that of the House amendment.

House amendment—The House amendment amends section
101(27) of CERCLA, which is the definition of “State,” to exclude
units of local government. )

Conference substitute—The conference substitute does not include
the House amendment to the definition of “State,” leaving it to the
court’s interpretation of this provision.

OWNER OR OPERATOR: STATE OR LOCAL GOVERNMENT LIMITATION

Senate amendment—The Senate amendment proposes to modify
section 101(20) of CERCLA, which is the definition of “owner or op-
erator,” to exclude a State or local government which acquired
title or possession involuntarily and by virtue of its function as sov-
ereign.

H%gse amendment—The House amendment contains no compara-
ble provision. '

Conference substitute—The conference substitute adopts the
Senate provision, with a modification to clarify that if the unit of
government caused or contributed to the release or threatened re-



186

lease in question, then such unit is subject to the provisions of
CERCLA, both procedurally and substantively, as any non-govern-
mental entity, including liability under section 107 and contribu-

tion under section 113.
ALTERNATIVE WATER SUPPLIES

Senate amendment—The Senate amendment proposes the addi-
tion to section 101 of CERCLA the definition of the term, ‘“alterna-
tive water supplies.” _

House amendment—The House amendment does not contain any
comparable provision. '

Conference substitute—The conference substitute adopts the
Senate amendment.

INDIAN TRIBE

Senate amendment—The Senate amendment amends section
101(16) of CERCLA, which defines ‘“natural resources,” to include
as the owner, manager, or trustee of such resources any Indian
tribe or, in certain instances, any member of an Indian tribe.

The Senate amendment also adds a new section 101(36) defining
“Indian tribe” to mean any Indian tribe, band, nation, or other or-
ganized group or community, including any Alaska native village
(but not including a regional or village corporation) which is recog-
nized as eligible for the special programs and services by the
United States to Indians because of their status as Indians.

House armendment—The House amendment contains similar pro-
visions.

Conference substitute—The conference substitute adopts the
Senate provisions.

LANDOWNER LIABILITY

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—The House amendment contains a proposed
modification of the third-party defense to liability of section
107(b)3). The purpose of the House amendment was to eliminate
liability which might exist under section 107 for landowners who
acquired title to real property after the time hazardous substances,
pollutants or contaminants had come te be located thereon and
who, although they had exercised due care with respect to discover-
ing such materials, were nonetheless ignorant of their presence.

Conference substitute—The conference substitute adds to section
101 of CERCLA, which is the definitions section, a new term, “con-
tractual relationship.” This new definition of contractual relation-
ship is intended to clarify and confirm that under limited circum-
stances landowners who acquire property without knowing of any
contamination at the site and without reason to know of any con-
tamination (or as otherwise noted in the amendment) may have a
defense to liability under section 107 and therefore should not be
held liable for cleaning up the site if such persons satisfy the re-
maining requirements of section 107(b)X3). A person who acquires
property through a land contract or deed or other instrument
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transferring title or possession that meets the requirements of this
definition may assert that an act or omission of a third party
should not be considered to have occurred in connection with a con-
tractual relationship as identified in section 107(b) and therefore is
not a bar to the defense.

In the limited circumstances identified in this definition, such
landowners are entitled to the defense if they exercise the requisite
due care upon learning of such release or threat of release. For ex-
ample, where the release or threat of release is caused by an act of
vandalism, the landowner may be able to assert the defense where
he exercises due care and takes satisfactory precautions against
foreseeable acts as discussed below.

The Conferees recognize that the due care requirement embodied
in section 107(b)3) only requires such person to exercise that
degree of due care which is reasonable under the circumstances.
The requirement would include those steps necessary to protect the
public from a health or environmental threat. Finally, the precau-
tions against foreseeable acts of third parties requirement of sec-
tion 107(b)(3)(b) does not prevent a subsequent purchaser after con-
tamination has occurred from claiming the defense, but only comes
into play after the landowner acquires the property. Foreseeability
must be considered in light of the specific circumstances of each
case. The provisions of section 101(35)(B) as to “reason to know”
govern the purchaser’s responsibility with regard to acts of third
parties prior to the purchase.

Nothing in this provision shall affect the liability of an owner or
operator whose property is taken by a government exercising its
eminent domain authority by purchase or condemnation. The
owner or operator is not relieved of liability under this Act if he
would otherwise have been liable had the purchase or condemna-
tion not occurred. Furthermore, a government authority acquiring
property by such methods shall notify, in a timely manner, the
United States Environmental Protection Agency and the Depart-
ment of Justice upon discovering the existence of a hazardous sub-
stance on the property. In cases involving government purchase or
condemnation, the cost of response may be offset against the just
compensation due to the landowner, if any.

The duty to inquire under this provision shall be judged as of the
time of acquisition. Defendants shall be held to a higher standard
as public awareness of the hazards associated with hazardous sub-
stance releases has grown, as reflected by this Act, the 1930 Act
and other Federal and State statutes. ) )

Moreover, good commerical or customary practice with respect to
inquiry in an effort to minimize liability shall mean that a reason-
able inquiry must have been made in all circumstances, in light of
best business and land transfer principles.

Those engaged in commercial transactions should, however, be
held to a higher standard than those who are engaged in private
residential transactions. Similarly, those who acquire property
through inheritance or bequest without actual knowledge may rely
upon this section if they engage in a reasonable inquiry, but they
need not be held to the same standard as those who acquire proper-
ty as part of a commercial or private transaction, and those who
acquire property by inheritance without knowing of the inherit-
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ance shall not be liable, if they satisfy the remaining requirements
of section 107(bX3). ) .

Finally, the provision makes clear that this definition does not
alter the liability of any person who would otherwise be liable
under this Act. If a person transfers property with actual knowl-
edge of the release or threatened release without disclosing such
knowledge, such pe.son may not avail himself or herself of a sec-
tion 107(b)3) defense. However, transferring property with disclo-
sure does not provide a person with a defense, if such person is oth-

erwise liable.
SecTION 102-—REPORTABLE QUANTITIES

Senate amendment—The Senate amendment contains no compa-
rable provison.

House amendment—The House amendment requires the Admin-
istrator to promulgate regulations establishing reportable quanti-
ties for releases of hazardous substances by December 31, 1986.

Conference substitute—The conference substitute adopts the
House provision as modified. The substitute requires promulgation
of final reportable quantity regulations by December 31, 1986, for
those hazardous substances for which proposed regulations were
published on or before March 1, 1986. For all hazardous substances
for which proposed regulations were not published before March 1,
1986, the President is required to publish proposed regulations not
later than December 31, 1986, and promulgate final regulations not
later than April 30, 1988.

SectioN 103—NoricEs; PENALTIES

Senate amendment—The Senate amendment amends section 103
to require notification of any release of a hazardous substance with
a reportable quantity of one pound or less (or other quantity deter-
mined by the President to potentially require emergency response)
to State and local emergency response officials identified under any
{ocal contingency plan or otherwise likely to be affected by the re-
ease.

House amendment—The House amendment makes a technical
amendment to section 103 of CERCLA.

Conference substitute—The conference substitute adopts the
House provision. The substitute does not make a substantive
change to the notification requirements of section 103 since these
matters are dealt with in title III of this bill.

SecTiOoN 104—RESPONSE AUTHORITIES

SUBSECTION (a)(1)—RESPONSE BY POTENTIALLY RESPONSIBLE PARTIES

Senate amendment—Section 112(a) provides the President with
the authority to authorize the owner or operator of a vessel or fa-
cility from which a release or threat of release emanates, or any
other responsible party, to perform remedial or removal actions if
the President determines that the action will be done properly.

House amendment—Section 104(b) authorizes the Administrator
to allow an owner or operator or other responsible party to carry
out removal or remedial actions in accordance with section 122.
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The Administrator may allow the person to perform the RI/FS if
(1) the person conducting the RI/FS for the responsible party is
found to be qualified by the Administrator and (2) the Administra-
tor enters into an oversight contract with any qualified, objective
person to oversee and review the conduct of the RI/FS, and (3) the
responsible party agrees to reimburse the Fund for any cost in-
curred under the oversight contract.

Conference substitute—The conference substitute provides that
where the President determines that a removal or remedial action
will be done properly and promptly by the owner or operator of a
facility or vessel or by any other responsible party, the President
may allow such person to carry out the action in accordance with
section 122. Provided, however, that no remedial investigation or
feasibility study (RI/FS) may be authorized except (1) where the
President determines that the party is qualified to conduct the RI/
FS; (2) the President contracts with or arranges for a qualified
person to oversee the conduct of the RI/FS; and (3) the responsible
party agrees to reimburse the Fund for any cost incurred by the
Administrator under or in connection with the oversight contract.
The conference substitute also provides that in no event shall a po-
tentially responsible party be subject to a lesser standard of liabil-
ity or receive preferential treatment as a response action contrac-
tor or as a person hired or retained by a response action contract
or with respect to the release or facility in question.

The term ‘“qualified person,” refers to someone with the profes-
sional qualifications, expertise, and experience necessary to provide
additional assurance that the President is conducting meaningful
oversight of the remedial investigation and feasibility studies being
performed by potentially responsible parties in accordance with
section 122. The President retains the principal responsibility to
properly oversee the conduct of remedial investigation and feasibil-
ity studies and the qualified person is to work for and assist the
President. Any such person contracted for or arranged for should
be governed by the Agency’s standards of ethical conduct relating
to conflict of interest.

SUBSECTION (a)(2)—PUBLIC HEALTH THREATS

Senate amendment—Section 112(a) directs the President to give
primary attention to those releases which may present a public
health threat. o

House amendment—Section 104(a) directs the Administrator to
give primary attention to those releases which the Administrator
deems may present a public health threat. _

Conference substitute—The conference substitute ad’?pts “the
House provision, changing the term ‘“the Administrator’ to “the
President” to conform to the agreement on the use of the term
“Administrator.” The text of this provision has been incorporated
as the last sentence of section 104(a)(1).

SUBSECTION (b)—REMOVAL ACTION

Senate amendment—The Senate amendment contains no provi-
sion relating to removal actions contributing to long-term, perma-

nent remedies.
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House amendment—Section 104(c) of the House amendment
specifies that any removal action undertaken by the Administrator
shall contribute to the efficient performance of any long-term re-
medial action to the maximum extent practicable.

Conference substitute—The conference substitute adds a new sec-
tion 104(a)2) to CERCLA to provide that any removal action under-
taken by the President under subsection (a) or by any qther person
referred to in section 122 should, to the extent the President deems
practicable, contribute to the efficient performance of any long-
term remedial action with respect to the release or threatened re-
lease concerned.

The General Accounting Office (GAQO) has reported that on sever-
al occasions EPA has carried out short-term removal actions with-
out considering how such actions will contribute to the long-term
performance of remedial actions at the site. To the maximum
extent practicable, the Agency should avoid wasteful, repetitive,
short-term removal actions that do not contribute to the efficient,
cost-effective performance of long-term remedial actions. This pref-
erence for removal actions that contribute to the efficient perform-
ance of long-term remedial actions does not constitute a defense to
liability under section 107(a).

SUBSECTION (C)—LIMITATIONS ON RESPONSE

Senate amendment—Section 112(b) prohibits the President from
undertaking a response action under section 104 in response to a
release of a naturally occurring substance in its unaltered form or
altered through natural processes; from products which are part of
the structure of residential buildings or businesses or community
structures which result in exposure in such structures; or into
public or private drinking water supplies due to the deterioration
of the system through ordinary use. These limitations on response
actions will not apply, however, if in the President’s discretion the
releases constitute a public health or environmental emergency
and no other person with the authority and capability to respond
will do so in a timely manner.

House amendment—Section 118(a) prohibits the Administrator
from responding to releases from (1) residential or business or com-
munity structures not used for certain hazardous waste activities;
(2) public water supplies due to deterioration of the system through
normal use; (3) certain coal mining activities; and (4) certain natu-
rally occurring substances. The Administrator may respond, howev-
er, if the release constitutes a major public health or environmen-
tal emergency.

Conference substitute—The conference substitute adopts the
Senate provision.

SUBSECTION (d)—COORDINATION OF INVESTIGATIONS

Senate amendment—The Senate bill contains no amendment to
section 104(b) requiring notice to natural resource trustees.

House amendment—Section 104(d) of the House amendment adds
a new paragraph (2) to section 104(b) that directs the Administrator
to promptly notify the appropriate Federal and State natural re-
sources trustees of potential damages to natural resources resulting



191

from releases under investigation pursuant to section 104 and to
seek to coordinate the assessments, investigations and planning
under section 104 with such Federal and State trustees.

Conference substitute—The conference substitute adopts the
House provision, changing “Administrator” to “President” to con-
form to the agreement on the use of the term “Administrator”.

SUBSECTION (e)—INITIAL OBLIGATION OF FUND

Senate amendment—Section 113(a) proposes to extend the time
limit for initial response actions in section 104(c)(1) from six
months to one year, and to provide that the limits on initial re-
sponse actions would not apply where continued response is other-
wise appropriate and consistent with permanent remedy.

House amendment—Section 104(e) raises the limits on response
actions in section 104(c)(1) of current law from $1 million dollars or
6 months to $2 million dollars or 12 months, respectively. The
House provision also provides that the time and monetary limits on
removal actions will not apply where the President determines
that continued response action is otherwise appropriate and con-
sistent with the remedial action to be taken.

Conference substitute—The conference substitute adopts the
House provision.

SUBSECTION (f)—FACILITIES OWNED AND OPERATED BY STATES

Senate amendment—The Senate provision (section 115) modifies
section 104(c)3XC)(ii) to specify that the 50 percent cost-sharing re-
quirement (or such greater amounts as the President may deter-
mine appropriate) for response actions at facilities owned by a
State or political subdivision at the time of any disposal of hazard-
ous substances therein includes facilities that are operated by the
State or political subdivision either directly or through a contrac-
tual relationship or otherwise. For the purposes of this provision,
the term “facility” does not include navigable waters or the beds
underlying those waters. Section 115 of the Senate bill also con-
tains a second paragraph relating to State reimbursements for cer-
tain costs of remedial actions at facilities owned but not operated
by the State.

House amendment—The House amendment contains no compara-
ble provision.

Conference substitute—The conference substitute adopts the
Senate provision relating to the 50 percent cost-sharing require-
ment for response actions at facilities operated by a State.

SUBSECTION (g)—-—CROSS REFERENCE TO CLEANUP STANDARDS

Senate amendment—The Senate amendment contains no cross-
reference to cleanup standards in section 104(c)5). )

House amendment—Section 104(h) proposes to modify section
104(c)(5) of CERCLA, as redesignated, to direct the Administrator
to select remedial actions to carry out section 104 in accordance
with section 121 of this Act (relating to cleanup standards).
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Conference substitute—The conference substitue adopts the
House provision, but retains the current designation of the para-
graph as section 104(c)(4).

SUBSECTION (h)—STATE CREDITS

Senate amendment—Section 114 amends the last sentence of sec-
tion 104(cX3) by directing the President to credit States for
amounts expended or obligated by the State or its political subdivi-
sions after January 1, 1978, and before December 11, 1980, for any
response costs covered by section 111(a) (1) or (2) and incurred at a
facility or release listed pursuant to section 105(8). The Senate pro-
vision also authorizes the President to enter into cooperative agree-
ments with the States under which the States will take response
actions in connection with the releases listed pursuant to section
105(8)(B). Finally, the Senate amendment directs the President to
credit certain response costs incurred by States.

House amendment—Section 104(g) directs the Administrator to
grant credits to States against the share of the costs for which they
are responsible under section 104(c)(3) for amounts expended by the
States pursuant to agreements with EPA for remedial actions at fa-
cilities listed on the NPL. The provision also authorizes credits for
expenses of certain remedial actions incurred before the listing of
the facility on the NPL or before entry into the contract or cooper-
ative agreement with EPA. Also authorized are credits for funds
expended between 1978 and 1980 for cost-eligible response actions
and claims for damages compensable under section 111, and certain
State expenses after December 11, 1980 but before enactment of
this Act. The provision authorizes the Administrator to require
prior approval for expenditures made after the date of enactment
as a condition of granting credit under section 104(c)(4), and ad-
dresses the use of credits to reduce all or part of the share of costs
otherwise required to be paid by a State under paragraph (3).

Conference substitute—The conference substitute adopts the
House amendment, as modified by deleting section 104(c)4)C) of
the amendment relating to administrative expenses and redesignat-
ed the provision as section 104(c)(5).

Entry into cooperative agreements is within the discretion of the
President. State expenditures of funds qualifying for credit towards
a State share do not create any entitlement in that State to the
Federal share of costs for that facility or any other facility. Noth-
ing in this provision shall require the President to set aside or ear-
mark funds for expenditures in any particular State to satisfy
these credit provisions.

Under section 104 the President, acting through the Environ-
mental Protection Agency or any Federal agency acting pursuant
to an agreement with the Environmental Protection Agency (such
as the Corps of Engineers), can fund multi-year remedial projects
on an annual basis after obligating the entire cost of implementing
the Record of Decision. In such a case the State may transfer the
funds that it has committed to the project on an incremental basis,
and be credited with interest earned prior to actual application of
the funds as work progresses.
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SUBSECTION (i)—TREATMENT OF CERTAIN ACTIVITIES AS MAINTENANCE
OR REMEDIAL ACTION

Senate amendment—Section 117 specifies that, for the purposes
of section 104(c)X3), completed remedial actions in the case of
ground or surface water contamination include the completion of
treatment or other measures, whether onsite or offsite, necessary
to restore ground or surface water quality to a level that assures
protection of human health and the environment. The operation of
such measures for a period of up to five years after the construc-
tion and installation of the operation shall be considered remedial
action, whereas activities required to maintain the effectiveness of
such measures following that period or the completion of the reme-
dial action, whichever is earlier, shall be considered operation or
maintenance. At such time as the dedicated tax under title V, or
revenues derived therefrom, cease to be available due to termina-
tion, expiration or repeal of such tax, sums recovered or recover-
able under section 107 shall be available for operation and mainte-
nance.

House amendment—Section 104(i) proposes a new paragraph (6)
to section 104(c) of CERCLA specifying that, in the case of ground-
water or surface water contamination, completed remedial action
includes the treatment or other measures, whether taken onsite or
offsite, that are necessary to restore groundwater and surface
water quality to a level that assures protection of human health
and the environment. Actions required to maintain such measures
following the completion of the remedial action shall be considered
maintenance.

Conference substitute—The conference substitute adopts the
Senate provision, modifying from five years to ten years the period
during which time the activities are to be considered part of the
remedial action.

SUBSECTION (j)—RECONTRACTING

Senate amendment—Section 113(b) provides that nothing in the
Act shall limit the President from taking such action as may he
necessary to assure continuous remedial action or to institute in-
terim remedial action when it becomes necessary to reopen bidding
or otherwise recontract for further performance of the remedial
action.

House amendment—The House amendment contains no provision
on recontracting. ) )

Conference substitute—The conference substitute provides a new
paragraph (8) to section 104(c) of CERCLA that authorizes the
President to undertake or continue whatever interim remedial ac-
tions the President determines are appropriate to reduce risks to
public health or the environment where the performance of 2 com-
plete remedial action requires recontracting because of the discov-
ery of sources, types or quantities of hazardous substances not
known at the time of entry into the original contract. These inter-
im actions, however, may not exceed $2 million dollars.

This provision clarifies the President’s existing authority to re-
spond to releases of hazardous substances under section 104, al-
though the $2 million cap on interim responses pending recontract-
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ing is a new restriction. The provision is intended to address situa-
tions like the Re-solve Site at North Dartmouth, Massachusetts.

SUBSECTION (k)—SITING

Senate amendment—The Senate amendment amends section
104(c) by adding a new paragraph providing that,.effectlve thrqe
years after enactment, the President shall not provide any remedi-
al actions pursuant to section 104 unless the State provides assur-
ances that there will be adequate capacity and access to facilities
in compliance with the hazardous waste regulatory program under
subtitle C of the Solid Waste Disposal Act for the treatment or dis-
posal of all that State’s hazardous wastes for the next twenty

ears.

Y House amendment—Section 104(f) of the House amendment modi-
fies section 104(c)3) of CERCLA by adding an additional require-
ment that States assure the Administrator of the availability of
hazardous waste treatment or disposal facilities that (1) have ade-
quate capacity to accommodate the hazardous wastes that are ex-
pected to be generated within the State within the 20-year period
following the date of a contract or cooperative agreement with the
Administrator; (2) are within the State or outside the State in ac-
cordance with an interstate agreement or regional agreement; (3)
are acceptable to the Administrator; and (4) are in compliance with
subtitle C of the Solid Waste Disposal Act.

Conference substitute—The conference substitute adopts the vir-
tually identical House and Senate provisions requiring States to
provide assurances to the President of the availability of hazardous
waste treatment or disposal facilities with adequate capacity to ac-
commodate the wastes expected to be generated within the State.
The reference to “hazardcus wastes” in this siting requirement is
intended to cover all hazardous wastes generated within the State,
not only Superfund wastes generated by response or remedial ac-
tions undertaken within the State.

SUBSECTION (1) —COOPERATIVE AGREEMENTS WITH STATES

Senate amendment—Section 119 authorizes the President to
enter into a contract or cooperative agreement with any State or
political subdivision which has the capability to carry out any or
all of the actions authorized under section 104, as determined by
the President to take such actions in accordance with section
105(8). Such cooperative agreements may reimburse State or politi-
cal subdivisions from the Fund for reasonable response costs or re-
lated activities, as enumerated in the Senate provision. Any con-
tract or cooperative agreement is subject to the cost-sharing re-
quirements of section 104(c).

House amendment—Section 104(j) modifies section 104(d)1) of
CERCLA to provide that, where the Administrator determines that
a State_ or political subdivision has the capability to conduct any or
all actions authorized by section 104 in accordance with section
105(a)8) and carry out related enforcement actions, the Adminis-
trator may enter into a contract or cooperative agreement with the
State or political subdivision to carry out such actions. The provi-
sion directs the Administrator to make such determinations within



195

90 days after the Administrator receives an application for such an
agreement from a State or political subdivision. The provision fur-
ther specifies that any State which expended funds between Sep-
tember 30, 1985, and the date of enactment of this bill for response
actions at any site included on the NPL and subject to a coopera-
tive agreement under the Act shall be reimbursed for the share of
ccl)sts of such actions for which the Federal government is responsi-
ble.

Conference substitute—The conference substitute adopts the
House provision with the addition of Indian tribes to section
104(d)1), as amended. A decision by the President to enter into a
contract or cooperative agreement is within the discretion of the
President. Included within the class of activities that may be the
subject of cooperative agreements under this provision are those ac-
tivities associated with the overall implementation, coordination,
enforcement, training, community relations, site inventory and as-
sessment efforts, and administration of remedial activities as au-
thorized by this Act.

SUBSECTION (m)(1)—INFORMATION-GATHERING AND ACCESS
AUTHORITIES

Senate amendment—Section 120 proposes four new paragraphs to
section 104(e) pertaining to access and information-gathering. Para-
graph (1) authorizes any authorized representative of the President
or a State to require any person to disclose information relevant to
the identity and nature of materials at a facility or the nature and
extent of a release or threatened release from the facility where
there is reason to believe that there may be a release or a threat-
ened release of a hazardous substance from that facility. In addi-
tion, the paragraph requires the person to provide reasonable
access to the authorized representative to inspect or copy all docu-
ments and records pertaining to such matters. The paragraph also
authorizes access to certain establishments or other places or prop-
erties to inspect and obtain samples under certain conditions.

Paragraph (2) provides the terms and conditions under which the
President may compel compliance with such a request for access or
information. Paragraph (2) also directs courts to compel compliance
with this paragraph where there is a reasonable basis to believe
that there is a release or threatened release of a hazardous sub-
stance unless, under the circumstances, the demand for access or
information is arbitrary and capricious, an abuse of discretion or
otherwise not in accordance with law. The provision authorizes up
to a $10,000 civil penalty against any person who unreasonably
fails ‘to comply with the provision of paragraph (1) or an order
issued under paragraph (2). )

Paragraph (3) contains a “savings” clause, while paragraph (4)
details provisions relating to the terms and conditions for entry to
locations and access to information properly classified to protect
the national security. Paragraph (5) details the requirements appli-
cable to any person who claims that the information sought is enti-
tled to protection under this section. o _

Paragraph (6) outlines the types of information that will not be
entitled to protection from disclosure under this section.
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House amendment—Section 104(k) proposes to modify section
104(e) of CERCLA by redesignating paragraph (2) as paragraph (8)
and by adding new subsections 104(e)(1)-(7) relating to information-
gathering and access. Paragraph (e)(1) authorizes any duly author-
ized representative of the Administrator to exercise the authorities
under paragraphs (2), (3), or (4) of this subsection in accordance
with certain enumerated restrictions. Any duly designated State of-
ficial under a cooperative agreement or contract may use the au-
thorities in paragraphs (2) through (4). Paragraph (2) authorizes
access to information or documents described in three subpara-
graphs pertaining, in general, to the nature and quantity of materi-
als at the vessel or facility, the nature or extent of the release from
the vessel or facility, and other information relating to the ability
of a person to pay for or perform a cleanup. The paragraph also
authorizes access at all reasonable times to inspect or copy the doc-
uments relevant to such matters. When the authorized representa-
tive requests copies of documents as authorized by this action, the
person with such documents must either provide the copies or fur-
nish the documents themselves for copying. Paragraph (3) pertains
to entry, authorizing an officer or employee of the Administrator
or State to enter certain vessels or facility enumerated within the
paragaph. Paragraph (4) pertains to inspections and samples, au-
thorizing any duly authorized representative of the Administrator
or State to inspect and obtain samples from any vessel, facility or
other location described in the paragraph. The paragraph requires
that a copy of the results of any analysis of samples taken pursu-
ant to the paragraph shall be furnished to the owner, operator,
tenant, or other person in charge of the location from which the
samples were obtained. Paragraph (5) outlines the authorities of
the Administrator to issue compliance orders and to request the
Attorney General to commence civil actions to compel compliance
with such orders or requests for information or access pursuant to
this section. Where there is a reasonable basis to believe that a re-
lease or threat of release may occur, the paragraph describes the
actions a court shall order in any civil action to compel compliance.
The paragraph authorizes a civil penalty not to exceed $25,000 for
each day of noncompliance. Paragraph (6) includes a savings clause
that clarifies that the subsection is not intended to preclude the
Administrator from securing access or obtaining information in
any other lawful manner, whereas paragraph (7) requires appropri-
ate clearances for any officers or representatives of the Administra-
tor to gain entry to locations and access to information properly
classified to protect the national security.

Conference substitute—The conference substitute adopts the
House language with the following modification. First, in para-
graph (5)(B) (i) and (i), the conference substitute includes the
Senate language specifying that a court shall not take action where
under the circumstances of the case the demand for access or infor-
mation is arbitrary and capricious, an abuse of discretion or not
otherwise in accordance with law. Secondly, paragraph (e)T), relat-
ing to clearance, has been deleted.
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SUBSECTION (m)(2)—BASIS FOR WITHHOLDING INFORMATION

Senate amendment—Section 120 proposes to add new paragraphs
(5) and (6) to section 104(e) of CERCLA. Paragraph (5) details the
terms and conditions under which a person required to provide in-
formation or documents under the Act may claim that the informa-
tion is entitled to protection from disclosure. The Senate bill would
require the person claiming such protection to show, at the time
the claim is made, that the information is entitled to protection on
the basis of certain criteria.

House amendment—The House amendment contains no amend-
ment to section 104 relating to the basis for withholding informa-
tion.

Conference substitute—The conference substitute adds two new
subparagraphs (E) and (F) to section 104(e)(8) of CERCLA relating
(1) to the basis for withholding information and (2) to information
not entitled to protection under the section. The first subparagrpah
conforms to the conference agreement in title IIl, relating to Emer-
gency Planning and Community Right-to-Know. The second sub-
paragraph is derived from the Senate provision with certain modi-
fications.

SUBSECTION (n)—ACQUISITION OF PROPERTY

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Section 104(n) proposes to add a new subsec-
tion to section 104 authorizing EPA to acquire by purchase, lease,
condemnation, or otherwise any real property or interest in real
property that the Adminstration determines is needed to conduct a
remedial action under this Act during the remedial action itself or
prior to it in conjunction with an investigation or removal action.
The decision of the Administrator under this provision is discre-
tionary. The provision allows the Administration to acquire such
interest in real estate only if the State in which the interest is to
be acquired assures the Administrator that the State will accept
transfer of the interest following completion of the remedial action.
The provision also provides that no Federal, State, or local govern-
ment agency shall be liable under this Act solely as a result of ac-
quiring an interest in real estate under this subsection. This provi-
sion does not limit the President’s existing authority to acquire
real property by purchase, lease or condemnation when necessary
to carry out response actions authorized by section 104.

Conference substitute—The conference substitute adopts the
House provision. If the President obtains access to property under
section 104(e) to effectuate a response and the President determines
that the response will result in the taking of private property, the
President will exercise the property acquisition authority provided
under this amendment to section 104. In addition, even if this au-
thority is not exercised, persons who believe that their property
has been taken by response action may seek compensation under
the Tucker Act, 28 U.S.C. 1491.
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SecTiON 105—NATIONAL CONTINGENCY PLAN

Senate amendment.—The Senate amendment requires the Presi-
dent to revise the National Hazardous Substance Response Plan
not later than twelve months after the date of enactment of these
amendments to provide procedures and standards for remedial ac-
tions undertaken pursuant to CERCLA which are consistent with
the amendments made by this Act.

This amendment requires the President by rule, not later than
twelve months after the date of enactment of these amendments, to
promulgate amendments to the Hazard Ranking System in effect
on September 1, 1984. These amendments shall assure to the maxi-
mum extent feasible, the Hazard Ranking System accurately as-
sesses the relative degree of risk to human health and environment
posed by sites and facilities subject to review. These amendments
shall take effect as of the date established by the President, not
later than eighteen months after the enactment of the Superfund
Amendments of 1984. The amended Hazard Ranking System shall
be applied to any site or facility to be newly listed on the National
Priority List after the effective date of the amendments. The
Hazard Ranking System in effect on September 1, 1984, shall con-
tinue in full force and effect until the new regulations are in effect.

The Senate amendment eliminates the requirement that the Na-
tional Contingency Plan include at least 400 facilities and clarify
that States are allowed only one highest priority designation for
the life of the list. The Senate amendment adds a new requirement
to include standards and testing procedures by which alternative or
innovative treatment technologies are appropriate for utilization in
response actions.

House amendment.—The House amendment requires the Admin-
istrator within 18 months of the date of enactment to revise the
National Contingency Plan to reflect the amendments made by this
legislation.

The House amendment requires the Administrator to commence
a review of the Hazard Ranking System (HRS or “Mitre Model”)
used to evaluate the priorities attached to Superfund sites not later
than 12 months after the enactment of the Superfund Amendments
of 1986. In conducting the review, the President shall ensure that
the human health risks associated with contamination or potential
contamination of surface water used for recreation or potable
water consumption is appropriately assessed.

The House amendment provides that in conducting the Hazard
Ranking System review, the Administrator must evaluate the pre-
liminary pollutant limit value system used by the Department of
Defense and compare it with the Hazard Ranking System.

The House amendment explicitly provides that the Administra-
tor is not required to reevaluate after enactment of this Act the
hazard ranking of any facility which was evaluated in accordance
Wlthtthe criteria under section 105 of CERCLA before such enact-
ment.

_The House amendment establishes the right of any person to pe-
tition the Administrator to conduct a preliminary assessment of
the hazards to public health and the environment which are associ-
ated with a release or threatened release of a hazardous substance,
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pollutant or contaminant. Within 12 months, the Administrator
must complete such assessment or explain why such an assessment
is not appropriate. If the preliminary assessment indicates that any
such release may pose a threat to human health or the environ-
ment, the Administrator must promptly evaluate the release for
possible inclusion on the National Priorities List.

The House amendment adds new criteria to the current law to
be used in determining priority facilities: the damage to natural re-
sources which may affect the human food chain and the contami-
nation or potential contamination of the ambient air which is asso-
ciated with a release or threatened release.

The House amendment also adds a new requirement to include
standards and testing procedures by which alternative or innova-
tive treatment technologies are appropriate for utilization in re-
sponse actions.

The House amendment adds a new requirement that whenever
there has been a significant release of a hazardous substance or
pollutants and contaminants from a site which is listed by the
President as a site cleaned up on the National Priorities List, the
site shall be restored to the National Priorities List without appli-
cation of the Hazard Ranking System.

The House amendment requires the Administrator to consider
the availability of qualified minority firms. The Administrater
shall describe, as part of any annual report submitted to the Con-
gress under CERCLA, the participation of minority firms.

The House amendment allows the States to place only one high-
est priority site on the National Priorities List and deletes the re-
quirement in current law that the National Priorities List contain
no fewer than 400 sites to the extent practicable.

Conference substitute—The conference substitute adopts provi-
sions from both the House and Senate amendments. The confer-
ence substitute adopts the Senate amendment requiring the Presi-
dent to revise the National Contingency Plan, changing 12 months
to 18 months. To the extent there is an inconsistency between the
current National Contingency Plan, including the National Haz-
ardous Substance Response Plan, and the provisions or require-
ments of the Superfund Amendments and Reauthorization Act,
this Act supersedes and controls as of the date of enactment.

The conference substitute adopts the Senate amendment requir-
ing the President to promulgate, by rule, amendments to the
Hazard Ranking System in effect to assure, to the maximum extent
feasible, that the Hazard Ranking System accurately assesses the
relative degree of risk to human health and environment posed by
sites and facilities subject to review. The promulgation date is
changed from 12 months after enactment of these amendments to
18 months and changing the effective date of these amendments
from 18 months to 24 months.

This provision establishes a substantive standard for the Hazard
Ranking System that, to the degree feasible, it accurately assesses
relative risks to human health and the environment. This standard
is to be applied within the context of the purpose for the National
Priorities List; i.e., identifying for the States and the public those
facilities and sites which appear to warrant remedial actions. (See
“Report of the Committee on Environment and Public Works,”



200

Senate Report No. 96-848, 96th Cong., 2d Sess. 60 (1980).) This
standard does not, however, require the Hazard Ranking System to
be equivalent to detailed risk assessments, quantitative or qualita-
tive, such as might be performed as part of remedial actions. The
standard requires the Hazard Ranking System to_rank sites as ac-
curately as the Agency believes is feasiblq using information from
preliminary assessments and site inspections, such as ground or
surface water, or air monitoring data or the equivalent information
and identification of potentially and actually contaminated water
supplies or sensitive environments. Meeting this standard does not
require long-term monitoring or an accurate determination of the
full nature and extent of contamination at sites or the projected
levels of exposure such as might be done during remedial investiga-
tions and feasibility studies. This provision is intended to ensure
that the Hazard Ranking System performs with a degree of accura-
cy appropriate to its role in expeditiously identifying candidates for
response actions.

The review of the Hazard Ranking System needs to adequately
~onsider the quantity, toxicity, and concentrations of hazardous
constituents, which are present in any release, or threatened re-
lease; the extent of actual release and the potential for release of
such hazardous constituents; and the exposures presented, or likely
to be presented, to human populations and the environment, by the
release or threatened release of such hazardous constituents
through various routes of exposure.

Neither the revised Hazard Ranking System required by this sec-
tion nor any other provision of law or regulation requires the con-
duct of risk assessments at unlisted or listed facilities.

The conference substitute adopts the House amendment requir-
ing the President to ensure that the human health risks associated
with contamination or potential contamination of surface water
used for recreation or potable water consumption is appropriately
assessed.

In conducting the review under this section, the Administrator
shall evaluate the preliminary pollutant limit value system used by
the Department of Defense to assess the risks of hazardous sub-
stances and compare such system with the Hazard Ranking
System. In particular, the Administrator should study the effective-
ness of each system in appropriately assessing the relative degree
of risk to human health and the environment posed by facilities
subject to each such system.

The President in conducting the review required by this provi-
sion should include the following items:

(1) an explanation of the Hazard Ranking System, including
the manner in which it was developed and the method of de-
termining the relative hazard at different facilities under the
system;

(2) a determination of the relationship between the value de-
termined for a facility under the Hazard Ranking System and
the potential danger to human health and the environment;

(3) an examination, based on the determination under clause
(2), of the effect of establishing a threshold value of 28.5 for fa-
cilities to be included on the National Priorities List;
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(4) a determination based upon the determination under
clause (2) and the examination under clause (3), of whether a
new threshold value should be established for inclusion of fa-
cilities on such list; and

(5) a determination of the relationship between the value de-
termined for a facility under the Hazard Ranking System and
the types of remedial actions that are appropriate at such facil-
ity.

The conference substitute adopts the Senate amendment which
provides that until the effective date of regulations revising the
Hazard Ranking System, the system in effect on September 1, 1984,
continues in full force and effect.

The conference substitute adopts the House amendment, as modi-
fied, which provides that the President is not required to reevalu-
ate the hazard ranking of any facility which was evaluated in ac-
cordance with the criteria under section 105 of CERCLA before the
effective date of the amendments to the Hazard Ranking System
contemplated by this section.

The conference substitute adopts the House amendment estab-
lishing the right of any person to petition the President to conduct
a preliminary assessment of the hazards to public health and the
environment which are associated with a release or threatened re-
lease of a hazardous substance, pollutant or contaminant.

The conference substitute adopts the House amendment adding a
new criterion to the current law to be used in determining priority
facilities: the damage to natural resources which may affect the
human food chain and the contamination or potential contamina-
tion of the ambient air which is associated with a release or threat-
ened release.

The conference substitute adopts the House amendment which is
similar to the Senate amendment deleting the requirement in the
current law that the National Priorities List contain no fewer than
400 sites.

The conference substitute adopts the House amendment regard-
ing the use of alternative and innovative technology.

The conference substitute adopts the House amendment requir-
ing the relisting of sites on the National Priorities List without ap-
plication of the Hazard Ranking System whenever there has been,
after January 1, 1985, a significant release of hazardous substances
or pollutants or contaminants from a site which is listed by the
President as a “Site Cleaned Up To Date.” ]

The conference substitute adopts the House amendment requir-
ing the President to consider the availability of qualified minority
firms.

SUBSECTION (g)—SPECIAL STUDY WASTES

Senate amendment—The Senate amendment to section 105 pro-
vides that, until the Hazard Ranking System is revised, special
study waste sites described in section 3001(b)X2)B) or (3)(A) of the
Solid Waste Disposal Act may be listed on the National Priorities
List only if the Administrator makes findings based on facility-spe-
cific data. Liability for costs, damages, or penalties may only be im-
posed if specific findings have been made and the Administrator
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supports those findings in court. Following completion of the study
and determinations required by the Solid Waste Disposal Act, if a
special study waste is not a hazardous waste listed under section
3001 of the Solid Waste Disposal Act, the waste stream, or one of
the constituents thereof, may not be deemed to be a hazardous sub-
stance unless such waste, at the facility in question, has one of the
characteristics identified under or listed pursuant to section 3001 of
the Solid Waste Disposal Act.

House amendment—The House amendment contains a provision
which applies only to fly-ash and other wastes described in section
3001(b)(3)A)I). .

The Administrator is required to revise the Hazard Ranking
System (HRS) as it applies to facilities that contain substantial vol-
umes of fly-ash and other wastes discussed in section 3001(b)(3)AX1)
of the Solid Waste Disposal Act that relate to the combustion of
coal or other fossil fuels in a manner which assures appropriate
consideration of site-specific characteristics of such facilities.

Prior to the completion of the required revision of the Hazard
Ranking System, the Administrator may not add to the NPL any
facility that contains waste described in section 3001(b)3)A){) of
the Solid Waste Disposal Act on the basis of an evaluation relying
principally on the volume of such waste and not on the actual con-
centrations of the hazardous constitutents of such waste. Nothing
in this section affects EPA’s authority to list or take other actions
under the Act at facilities based upon the presence of substances
other than waste described in section 3001(b)3)(A)({1).

Conference substitute—The conference substitute adds a new pro-
vision to section 105 dealing with special study wastes other than
wastes described in section 3001(b)3)A)1i) of the Solid Waste Dis-
posal Act.

Pending revision of the Hazard Ranking System, the President
must consider certain factors in adding facilities at which special
study wastes described in paragraphs (2), (3)(A)ii) or (8)A)(iii) of
section 3001(b) of the Solid Waste Disposal Act are present in sig-
nificant quantities. Facilities included on, or proposed for inclusion
on, the National Priorities List are not subject to this provision.
The President must only consider available information.

In the course of determining whether to add facilities containing
special study wastes to the NPL in the interim period, if the Presi-
dent has sampling data from past or present on-site or off-site ex-
amination of the facility or releases from the facility available, he
shall consider it.

‘ Neither the revised Hazard Ranking System required by this sec-
tion nor any other provision of law or regulation requires the con-
duct of risk assessments at unlisted or listed facilities.

Nothing in this amendment affects or otherwise limits the Presi-
dent’s authority under this Act to conduct response or enforcement
actions (including abatement actions under section 106(a)).

SECTION 106—REIMBURSEMENT

Senate amendment—Section 144 of the Senate amendment con-
tains a provision that amends section 106(b) of CERCLA to author-
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ize the reimbursement of potentially responsible parties for re-
sponse costs under certain circumstances.

House amendment—Section 113 of the House amendment con-
tains a provision on reimbursement comparable to that set forth in
the Senate amendment. The House amendment is also drafted as
an amendment to section 106(b) of CERCLA.

Conference substitute—The conference substitute adopts new sec-
tion 106(b)X2) of CERCLA as set forth in the House amendment,
with modifications. This new provision authorizes reimbursement
for certain parties and the procedures for obtaining such reim-
bursement.

SecTION 107—LIABILITY

FOREIGN VESSELS

Senate amendment—The Senate amendment amends sections
107(a)(1) to strike ‘‘(otherwise subject to the jurisdiction of the
United States),” making it clear that liability under CERCLA ap-
plies to releases from foreign vessels.

House amendment—The House amendment contains an identical
provision.

Conference substitute—The conference substitute adopts the iden-
tical provisions of both bills.

COSTS AND DAMAGES

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—The House amendment amends section
107(a) to clarify that all costs incurred by the United States or a
State under section 104(b) and the costs of any health assessment
or health effects study carried out under the expanded health au-
thorities provisions, are recoverable costs under section 107. In ad-
dition, the House amendment provides that amounts recoverable
under section 107 include interest accruing from 90 days after the
date on which an action for recovery of such amounts is filed. The
rate of interest is the same as that for investments of the Fund.

Conference substitute—The conference substitute amends section
107(a) to clarify that the costs of any health assessment or health
effects study carried out under section 104(i) are recoverable costs
under section 107. The reference to section 104(b) costs in the
House amendment was deleted, since such costs are defined as
costs of response in current law. The conference substitute provides
that amounts recoverable under section 107 include interest accru-
ing from the later of the date payment is demanded in writing or
the date of the expenditure concerned. The rate of interest is the
same as that for investments of the Fund.

EMERGENCY RESPONSE ACTIONS

Senate amendment—The Senate amendment adds a new para-
graph to section 107(d) providing that State and local governments
are not liable under this Act for non-negligent actions taken in re-
sponse to an emergency created by the release of a hazardous sub-
stance generated by, or from a facility owned by, another person.
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House amendment—The House amendment strikes ‘“‘damages” in
section 107(d), inserting ‘“‘costs and damages,” and adding a sen-
tence clarifying that this subsection does not affect the liability of
a potentially responsible party who subsequently undertakes a re-
sponse action. A new paragraph is added, providing that Federal,
State, and local! government agencies are not liable under this Act
for non-negligent actions taken in response to an emergency cre-
ated by the release of a hazardous substance from a vessel, facility,
or site owned by another person. A person retained or hired by a
State to take any emergency response action is treated the same as
the State. _

Conference substitute—The conference substitute amends section
107(d) to provide that a person will not be liable under this Act for
their non-negligent actions taken or omitted in the course of ren-
dering care, assistance, or advice in accordance with the NCP or at
the direction of an on-scene coordinator. A new paragraph is added,
providing that State and local governments are not liable under
this Act (other than for costs or damages due to gross negligence or
intentional misconduct) for actions taken in response to an emer-
gency created by the release of a hazardous substance generated
by, or from a facility owned by, another person. Another new para-
graph clarifies that this subsection does not apply to or alter the
liability of any potentially responsible party who is otherwise cov-
ered by section 107(a).

The conference substitute retains the scope of the Senate version
on the types of releases to which subsection (d)2) applies. Subsec-
tion (d)(2) applies not only to emergency actions in response to re-
leases or threatened releases of hazardous substances from a facili-
ty owned by a person other than a State or local government, but
also to such actions concerning releases of a hazardous substance
generated by a person other than a State or local government. If a
State or local government nonnegligently causes damage in re-
sponding to an emergency arising out of the release of a hazardous
substance generated by another person at a site which it controls
through bankruptcy or other involuntary acquisition, it will not be
liable under this section even though it is considered an “owner” of
the facility because it has contributed to the release or threatened
release from the facility in the course of responding to the emer-
gency.

NATURAL RESOURCES

Senate amendment—The Senate amendment amends section
107(f) to relocate and modify the provisions of sections 111(h) of
current law. Under new section 107(f)(2), the President shall desig-
nate in the NCP the Federal officials to act as trustees and to
assess natural resource damages for the purposes of this Act and
section 311 of the Clean Water Act. Such Federal trustees may, at
the request of a State, assess natural resource damages for a State.
Subsection (f)(2)(B) clarifies that the Governor may designate State
officials to act as trustee and assess natural resource damages for
natural resources under State trusteeship. Any determination or
assessment of damages to natural resources made by a Federal or
State trustee in accordance with the regulations promulgated in ac-
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cordance with section 301(c) of the Act have the force and effect of
a rebuttable presumption on behalf of the trustee in any adminsi-
trative or judicial proceeding under this Act or section 311 of the
Clean Water Act. The President is required to promulgate the reg-
ulations required under section 301(c) of CERCLA not later than
six months after enactment.

House amendment—The House amendment amends section 107()
to relocate and modify the provisions of sections 111(h) of current
law. Under new section 107(f}2), the Federal officals designated to
act as trustees under the NCP are to assess natural resource dam-
ages for the purposes of this Act and section 311 of the Clean
Water Act. Such Federal trustees may, at the request of a State,
assess natural resource damages for a State. Subsection (H)(2)(B)
clarifies that the Governor may designate State officials to act as
trustee and assess natural resource damages for natural resources
under State trusteeship. Any determination or assessment of dam-
ages to natural resources made by a Federal or State trustee in ac-
cordance with the regulations promulgated in accordance with sec-
tion 301(c) of the Act have the force and effect of a rebuttable pre-
sumption on behalf of the trustee in any administrative or judicial
proceeding under this Act or section 311 of the Clean Water Act.
Section 107(f)(1) (as redesignated by this amendment) is amended to
authorize the Administrator to retain, without further appropria-
tion, sums recovered by the United States as trustee, and use such
sums to restore, replace, or acquire the equivalent of injured natu-
ral resources.

Conference substitute—The conference substitute adopts the
Senate amendment to section 107(f)(2) and the House amendment
to section 107(f)(1), modifying it so that the trustee, rather than the
Administrator, retains the recovered funds for use without further
appropriation. A trustee may use recovered funds retained under
this provision to defray costs expended for damage assessment. In
addition, section 107(f) is amended to clarify that there can be no
double recovery for the same money damages under this subsec-
tion. The conference substitute adopts the Senate provision that di-
rected the President to promulgate the regulations for assessing
damages to natural resources under section 301 of CERCLA not
later than six months after enactment, but relocates it as an
amendment to section 301 itself. The deadline established by these
amendments differs from that currently imposed by the court in
New Jersey v. Ruckelshaus, Civil Action No. 84-1668 (JWB)
(D.C.N.J. 1984), solely for the purpose of allowing additional time, if
necessary, for re-proposal of regulations required by section 301(c)
should those initially submitted to the court be inadeguate. While
acknowledging the failure of the President to promulgate those reg-
ulations, this amendment does not sanction that failure or any fur-
ther delay unless it is essential to assure the adequacy of the regu-
lations. The court is to retain jurisdiction in New Jersey v. Ruckels-
haus to assure compliance with not only this new provision of law,
but that of the original requirement as well. Regulations were pro-
posed under this section in December, 1985, and it may be neces-
sary to repropose this regulation to come into conformity with the
provisions of section 301(c) and the amendments to section 107(f).
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FEDERAL LIEN

Senate amendment—The Senate amendment amends s'ect.ion 107
to provide that all costs and damages for which a person 1s liable to
the United States under this section shall constitute a lien in favor
of the United States on all real property and related rights subject
to or affected by a response action. Such costs may be recovered in
an action in rem in Federal district court.

House amendment—The House amendment amends section 107
to provide that all costs and damages for which a person is liable to
the United States under this section shall constitute a lien in favor
of the United States on all real property and related rights subject
to or affected by a response action. All costs and damages for which
the owner or operator of a vessel is liable to the United States
under this section shall constitute a maritime lien in favor of the
United States on such vessel. Such costs may be recovered in an
action in rem in Federal district court.

Conference substitute—The conference substitute adopts the
House provision.

SEcTiON 108—FINANCIAL RESPONSIBILITY

Senate amendment—The Senate amendment designates accepta-
ble alternative methods of establishing financial responsibility and
authorizes the Administrator to specify policy or other contractual
terms; sets out defenses available in case of direct action against an
insurer arising out of a claim authorized by section 107 or 111; es-
tablishes total liability under the Act of any guarantor and pro-
vides that nothing in this subsection shall be construed to limit any
other State or Federal statutory, contractual or common law liabil-
ity of a guarantor.

House amendment—The House amendment establishes a dead-
line for promulgation of financial responsibility regulations; desig-
nates acceptable alternate methods of establishing financial respon-
sibility and authorizes the Administrator to specify policy or other
contractual terms; amends the existing phase-in period for imposi-
tion of financial responsibility requirements; sets out defenses
available in case of direct action against an insurer arising out of
vessels and other facilities; establishes total liability under the Act
of any guarantor and provides that nothing in this subsection shall
be construed to limit any other State or Federal statutory, contrac-
tual or common law liability of a guarantor.

Conference substitute—The conference substitute adopts the
House provision with the following changes:

(1) Eliminates the deadline for promulgation of financial re-
sponsibility regulations.

(2) Substitutes the following for the provision regarding the
total liability of guarantors in a direct action:

The total liability of any guarantor in a direct action suit
brought under this section shall be limited to the aggregate
amount of the monetary limits of the policy of insurance, guar-
antee, surety bond, letter of credit, or similar instrument ob-
tained from the guarantor by the person subject to liability
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under‘ section 107 for the purpose of satisfying the requirement
for evidence of financial responsibility.

SecTiION 109—PENALTIES

Senate amendment—The Senate amendment increases existing
criminal penalties for various violations and further increases
criminal! penalties for subsequent violations. In addition, it estab-
lishes administrative civil penalties for certain offenses, graduated
with increasing severity for subsequent violations. Administrative
civil penalties may be assessed after notice and an opportunity for
a hearing. District Court review of the penalty is on the record.

House amendment—The House amendment increases existing
civil and criminal penalties for various violations and establishes
civil penalties as supplements to some of the existing criminal pen-
alty provisions. In addition, several new violations are made sub-
ject to civil and criminal penalties. Civil penalties are to be as-
sessed and collected under procedures set forth in section 16 of the
Toxic Substances Control Act, which requires formal administra-
tive hearings and Court of Appeals review.

Conference substitute—The conference substitute combines provi-
sions from the House and Senate amendments to provide increased
penalties for civil and criminal violations of the law and to provide
new authority to assess civil penalties administratively. Monetary
fines for criminal violations will, as in the House amendment, be
as set forth in the uniform criminal code. The relevant sections of
the U.S. Code are currently located in title 18, sections 3623 and
3571. Potential imprisonment will be set at up to three years for
first offenses, as in the House amendment, and up to five years for
subsequent convictions, as in the Senate amendment. Civil penal-
ties of up to $25,000 per day, increasing up to $75,000 per day for
subsequent violations, may be assessed administratively or judicial-
ly. Penalties of up to $25,000 per violation may be assessed admin-
istratively after notice and an opportunity for a hearing, as set
forth in the Senate amendment. Judicial review of such a penalty
shall be in the district court and based on the record. Penalties of
up to $25,000 per day, increasing for subsequent violations, may be
assessed administratively after an opportunity for a formal Admin-
istrative Procedures Act hearing. Judicial review of such a civil
penalty shall be in the Court of Appeals for the District of Colum-
bia. For any given violation, the government must choose from
among the three approaches included in this section: informal ad-
ministrative process; formal administrative process; or .Jl'ldIClal
process. A single violation shall not be subject to multiple civil pen-
alties. Civil penalties for failure to comply with information-gather-
ing and access authorities can only be assessed judicially.

The conference substitute provides for criminal penalties of three
years/five years for: failure to provide notice of releases under sec-
tion 103 or submission of information known to be false or mislead-
ing; destruction of records in violation of section 103; and,‘prowd—
ing false information in claims against the fund under section 112.
Monetary fines are set according to the uniform criminal code pro-
visions of Title 18, United States Code, section 3623 (or 3571'1f ap-
plicable) which provide automatic fines for all offenses. As in the
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House amendment, there may be an award of up to $10,000 for in-
formation leading to a conviction. Civil penalties apply for each of
the following: failure to provide notice of releases as required
under section 103 or submission of information under section 103
known to be false or misleading; destruction of records in violation
of section 103; failure to comply with section 108 financial responsi-
bility requirements; failure to comply with an or{lqr or request
under the information-gathering and access authorities of section
104; and, failure to comply with an order, decree or agreement
under section 122 (relating to settlements) or section 120 (relating
to Federal facilities), including interagency agreements under sec-
tion 120. The fine under section 106(b) is increased from $5,000 to

$25,000.
SectioN 110—HEALTH-RELATED AUTHORITIES

Senate amendment—The Senate amendment is drafted as an
amendment to section 104(i) of current law, which established the
Agency for Toxic Substances and Disease Registry (ATSDR).

Under the Senate amendment, ATSDR and EPA are jointly re-
quired to prepare a list of the hazardous substances most common-
ly found at Superfund sites. Within 6 months after enactment,
ATSDR must list at least 100 such substances. Within 24 months
after enactment, ATSDR must list at least 100 additional sub-
stances, and must list an appropriate additional number at least
once every year thereafter.

The Senate amendment then requires ATSDR to prepare toxico-
logical profiles on listed substances sufficient to establish the likely
effect of each substance on human health, and to revise the profiles
no less often than once every 5 years.

Where adequate information is not available on the health ef-
fects of a listed hazardous substance, the Senate amendment re-
quires the Administrator of ATSDR to assure the initiation of a
health effects research program. The Senate provision specifically
outlines what should be the basic elements of such a research pro-
gram, and requires that the Administrators of ATSDR and EPA co-
ordinate the research program with the National Toxicology Pro-
gram and with toxicological testing undertaken pursuant to the
Toxic Substances Control Act (TSCA) and the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA).

The Senate amendment expresses the sense of the Congress that
the costs of the research program shall be borne by the manufac-
turers and processors of the hazardous substance in question.
Where this is not possible, the Senate amendment establishes that
the costs of the research program are defined as a cost of response
under section 107 of this Act, so as to be recovered from parties re-
sponsible for the release of the hazardous substances.

The Senate amendment requires the Administrator of ATSDR to
perform a health assessment for each release, threatened release or
facility on the National Priorities List, and establishes a schedule
for the completion of such assessments. In addition, health assess-
ments are mandated for facilities under section 3019 of the Solid
Waste Disposal Act.
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The Senate amendment also establishes a process whereby indi-
viduals or physicians may petition the Administrator of ATSDR to
perform health assessments. In response to a petition, the Adminis-
trator of ATSDR must either initiate the health assessment or pro-
vide a written explanation of why one is not appropriate.

The Senate amendment describes a health assessment as includ-
ing preliminary assessments of the potential risk to human health
posed by individual sites and facilities, based on a number of fac-
tors, such as the nature and extent of the contamination, potential
pathways of human exposure and the size and potential susceptibil-
ity of the affected community. The assessment is also required to
include an evaluation of the heaith risks posed by all sources of the
contaminants in question, including known point or nonpoint
sources other than the subject site or facility, and to use appropri-
ate data available from the Administrator of EPA. The Senate
amendment further states that the purpose of a health assessment
is to aid in determining whether additional health studies and
medical evaluations need be undertaken.

Under the Senate amendment, the Administrator of ATSDR is
required, upon completion of a health assessment, to provide the
Administrator of EPA and the State concerned with the results of
the assessment, together with any recommendations for further
action which may be necessary at the facility.

The Senate amendment provides that the costs of performing a
health assessment may be recovered as a cost of response under
section 107 of this Act, where the assessment discloses exposure of
a population to a relase of hazardous substances.

The Senate amendment further directs the Administrator of
ATSDR to undertake pilot health effects studies and/or full-scale
epidemiological studies where, in the judgment of the Administra-
tor of ATSDR, such studies are appropriate based on the results of
the health assessment or other study. In cases where a health as-
sessment indicates a potential significant risk to human health, the
Senate amendment also requires the Administrator of ATSDR to
consider whether establishing a registry of exposed persons would
be useful, taking into account such factors as the seriousness of
identified diseases or the likelihood of population migration from
the affected area.

The Senate amendment requires the Administrator of ATSDR to
undertake a study and report to Congress on the usefulness of es-
tablishing a health surveillance program.

In the event that a health assessment or other study conducted
under section 104(i) identifies a significant health risk to individ-
uals exposed to hazardous substances, the Senate amendment re-
quires the President to take whatever steps may be necessary to
reduce the exposure and eliminate or substantially reduce the risk.
Such steps may include providing alternate household water sup-
plies or relocating a population.

All studies and results of research performed under the author-
ity of this subsection (other than health assessments) are required
by the Senate amendment to be peer reviewed prior to being re-
ported or adopted. In addition, the Senate amendment authorizes
the Administrator of ATSDR to establish a program for the educa-
tion of physicians and other health professionals on methods of di-
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agnosis and treatment of injury or disease related to exposure to
hazardous substances. ATSDR is required to report to the Congress
within 2 years after enactment on the implementation of the edu-
cational program. . _

House amendment—The House amendment repeals section 104(i)
of current law, moving the health-related authorities already con-
tained therein to a new section 116. The House amendment also
adds several new health-related authorities and requirements in
section 116. .

The House amendment establishes the Agency for Toxic Sub-
stances and Disease Registry (ATSDR). ATSDR is required to estab-
lish a list of areas closed to the public or otherwise restricted due
to contamination by hazardous substances, and, together with EPA,
to prepare a list of the most commonly found hazardous substances
at Superfund sites. Within 6 months after enactment, ATSDR must
list at least 100 such substances. Within 24 months after enact-
ment, ATSDR must list an additional 100 substances, and in each
of the following three years, must add at least 25 more substances
to the list. ATSDR is then required to prepare toxicological profiles
on all the listed substances, according to guidelines developed joint-
ly with the Administrator of EPA. The House amendment notes
specifically the type of information which such profiles must at a
minimum contain.

Where adequate information is not available for any hazardous
substance, ATSDR must assure the initation of a research program
designed to determine the health effects of such substance(s). This
research program is to be coordinated between EPA and ATSDR,
and may be carried out using programs already established under
TSCA and FIFRA.

The House amendment requires that ATSDR perform a health
assessment for each facility on the National Priorities List (NPL)
which meets specified criteria. In addition, a process whereby indi-
viduals may petition ATSDR to perform a health assessment is es-
tablished. Petitions must include evidence adequate to demonstrate
that there has been some exposure to a hazardous substance.
Within 45 days after receipt of such a petition, ATSDR must exer-
cise one of several options, including initiating a health assess-
ment, issuing a determination that an assessment is not necessary,
or requesting more information.

The House amendment defines “health assessment” as a deter-
mination of the potential individual and population health risks
posed by a facility, and sets out certain factors upon which such a
determination should be based, such as the nature and extent of
the contamination, potential pathways of human exposure, and the
size and potential susceptibility of the affected community. Where
a health assessment identifies a significant excess of disease in a
population, the assessment must include, to the maximum extent
practicable, an assessment of attributable risk. The purpose of a
health assessment is to aid in deciding what further actions, taken
either by ATSDR under the authority of this section or by EPA
under its authorities under this Act, are necessary.

The House amendment further requires that, upon completion of
a health assessment, ATSDR must provide the Administrator of
EPA and each affected State with the results of the assessment, in-
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cluding recommendations concerning the need to further reduce
exposure to hazardous substances.

Under the House amendment, the costs of performing a health
assessment may be recovered as a cost of response under the au-
thority of section 107 of this Act, where the assessment discloses
exposure of a population to a release of a hazardous substance from
a facility.

The House amendment then directs the Administrator of ATSDR
to perform pilot health effects studies or full-scale epidemiological
studies where, in the judgment of the Administrator of ATSDR,
such studies are appropriate based on the results of a health assess-
ment of other study.

In any case where a health assessment or epidemiological study
indicates a,potential or observed significant risk to human health,
the House amendment directs the Administrator of ATSDR to es-
tablish a registry of persons exposed to hazardous substances if,
after evaluation, the Administrator of ATSDR determines that the
registry could benefit its participants by prevention or early detec-
tion of serious adverse health effects, or by providing information
not currently available on the human health effects of such expo-
sure.

The House amendment further requires the ATSDR Administra-
tor to establish a health surveillance program where the ATSDR
Administrator has determined, based on a health assessment, epi-
demiological study, or exposure registry, that there exists a signifi-
cant increased risk of adverse health effects in humans. The health
surveillance program must include at a minimum periodic medical
testing where appropriate and a mechanism to refer for treatment
those individuals who test positive for diseases.

In addition, where a health assessment or other study identifies
a significant risk to human health from exposure to hazardous sub-
stances, the House amendment requires the Administrator of EPA
to take whatever steps may be necessary to abate the risk. Such
steps may include providing alternate household water supplies or
relocating the population. In cases of public health emergencies be-
lieved to be caused by exposure to hazardous substances, the House
amendment directs the Administrator of ATSDR to arrange for
medical care and testing to be provided to exposed individuals, and
to offer assistance to any local and State health authorities provid-
ing such services.

All studies and results of research performed under the author-
ity of this section (other than health assessments) are required by
the House amendment to be peer reviewed prior to being reported
or adopted. ATSDR is further required to assemble, develop where
necessary, and distribute educational materials related to the
human health effects of exposure to hazardous substances and
methods of diagnosis and treatment of such health effects. .

Finally, the House amendment makes it clear that the Adminis-
trator of ATSDR has the same authorities under this section with
respect to facilities owned or operated by a department, agency or
instrumentality of the United States as the Administrator of
ATSDR has with respect to any nongovernmental entity.

Conference substitute—The conference substitute follows the
format of the Senate amendment in amending section 104() of cur-
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rent law, rather than repealing section 104(i) and creating a new
section.

Thus, there is no need to retain subsections 116 (a) and (b) of the
House amendment, that establish the ATSDR, so these provisions
were not included in the conference substitute, nor was section
116(c) of the House amendment, requiring the establishment of a
list of restricted areas, because this requirement also exists in sec-
tion 104(i) of current law. )

The conference substitute adopts the House amendment requir-
ing preparation of a list of substances found at Superfund sites for
which toxicological profiles must be prepared, with one minor addi-
tion from the Senate provision. The conference substitute also
adopts the House amendment requiring preparation of toxicological
profiles, with two modifications. First, House section 116(e)2)C) re-
garding toxicological testing is deleted, and a new subparagraph (C)
is inserted. New subparagraph (C) requires that, where appropri-
ate, toxicological profiles shall contain an identification of toxico-
logical testing needed to identify the types or levels of exposure
that may present significant risk of adverse health effects in
humans. Second, a new sentence has been added stating that any
toxicological profile or revision thereof shall reflect the Adminis-
trator of ATSDR’s assessment of all relevant toxicological testing.
It is within the discretion of the Administrator of ATSDR to deter-
mine what toxicological testing is relevant.

The conference substitute adopts the Senate amendment requir-
ing establishment of a health effects research program, with the
addition of one sentence from the House bill requiring the Admin-
istrator of ATSDR to consider recommendations of the Interagency
Testing Committee established under the Toxic Substances Control
Act prior to assuring the initiation of the health effects research
program. The conference substitute also adopts the Senate amend-
ment requiring coordination of the health effects research program
with other such programs already established under TSCA and
FIFRA. However, the conference substitute deletes the Senate pro-
vision which sets out the circumstances under which the costs asso-
ciated with conducting the health effects research program may be
recovered, and adopts instead new language requiring the Adminis-
tra:or of EPA to promulgate regulations to govern payment of such
costs.

The conference substitute also adopts primarily the Senate

amendment requiring the performance of health assessments, with
minor and technical changes, except that the conference substitute
does not include the phrase “release, threatened release, or” where
it appears in the Senate language on performing health assess-
ments at facilities listed on the NPL. This phrase is deleted since
facilities listed on the NPL always include releases or threatened
releases of hazardous substances.
_ The conference substitute adopts the Senate amendment author-
izing the Administrator of ATSDR to perform health assessments
upon receipt of petitions from individuals or licensed physicians to
perform such assessments.

The conference substitute also adopts the Senate amendment
stating the definition of a health assessment, with minor changes.
The conference substitute adopts the House language stating the
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purpose of health assessments, and adopts a combination of the
House and Senate provisions requiring the Administrator of
ATSDR to report results and recommendations upon completion of
a health assessment.

A recommendation made by the Administrator of ATSDR or a
State or local health official under this section does not diminish
the responsibility of the Administrator of EPA to select a response
action which complies with other requirements of this Act or the
National Contingency Plan.

The conference substitute deletes the authority for recovery of
costs associated with the performance of health assessments in
both the House and Senate amendments, since that authority is
covered in the conference substitute’s amendments to section 107 of
current law.

The conference substitute adopts the House amendment setting
out circumstances under which pilot health effects studies and full-
scale epidemiological studies should be performed, with the addi-
tion of one additional requirement for a letter of transmittal to ac-
company such study upon completion wherz the study has identi-
fied a significant excess of disease in a population.

The conference substitute adopts the Senate amendment estab-
lishing a registry of exposed persons, and adopts the House amend-
ment requiring the initiation of health surveillance programs.
Thus, under the conference substitute, the Administrator of
ATSDR is required to establish a health surveillance program
where the Administrator of ATSDR determines, based on a health
assessment, epidemiological study, or exposure registry, that there
exists a significant increased risk of adverse health effects in
humans. In such a circumstance, the term ‘“‘significant” increased
risk is defined to include increased risks to individuals or the
entire exposed community. Such increased risks would be deter-
mined through review of the whole body of data available to
ATSDR, including any environmental or biological sampling data,
as well as all available toxicologic information. To be considered a
significant increased risk for adverse health effects, the health
effect must be a medically (or biologically) plausible effect from ex-
posure to the substance(s) in question.

It is important to note that the term “significant” does not neces-
sarily mean statistically significant. In scientific terminology, the
phrase statistically significant commonly refers to results that
have a confidence value of 95 percent or better. There may well be
instances where a health assessment, epidemiologic study or toxico-
logical testing will not have shown statistical significance at the 95
percent confidence level, but that a health surveillance program
should be initiated because the adverse health effects are so seri-
ous, or the whole body of literature strongly suggests a correlation
between exposure and adverse health effects.

The conference substitute adopts a combination of the House and
Senate amendments requiring the Administrator of EPA to take
certain steps (such as providing alternate household water supplies
or relocating a population) to abate a significant risk from expo-
sure to hazardous substances. The conference substitute deletes the
House amendment setting out the duties of the Administrator of
ATSDR during public health emergencies caused by exposure to
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hazardous substances, consistent with adopting the Senate ap-
proach of amending section 104(i) of current law, since this provi-
sion is already contained therein. )

The conference substitute adopts the Senate amendment requir-
ing peer review of studies and results of research conducted under
this section, with the addition of one House provision setting a
target for completion of the peer review. The conference substitute
adopts the House amendment that requires ATSDR to develop,
where necessary, and distribute educational materials, and adds
authority not explicitly contained in the House amendment for
ATSDR to provide direct educational services through short
courses.

Finally, the conference substitute adopts the House amendment
clarifying and confirming that ATSDR has the same authorities
with respect to facilities owned or operated by the Federal Govern-
ment as it has with respect to any nongovernmental entity.

SectioN 111—Usks oF THE FunD

SUBSECTION (a)—AMOUNT OF FUND

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Subsection (a) of section 111 of the House
amendment authorizes $1,830,000 for each of the five fiscal years,
beginning after September 30, 1985. This amount is increased in
any year by an amount equal to so much of the aggregate amount
authorized to be appropriated as has not been appropriated before
the beginning of the fiscal year involved.

Conference substitute—The conference substitute authorizes ap-
propriations of $8.5 billion during a five-year period beginning on
the date of enactment. This authorization also includes any funds
that have been appropriated for the 1986 fiscal year pursuant to
title II of Public Law 99-160.

SUBSECTION (b)—USES OF FUNDS SECTION 111(a)

Senate amendment—Section 138 of the Senate amendment au-
thorizes the establishment of pilot programs for the removal or per-
manent treatment (e.g. decontamination) of lead-cortaminated soil.
These programs are to be conducted in one to three metropolitan
areas where the threat to health due to lead contamination—par-
ticularly in children—has become acute. They are likely to be
urban areas with older housing stock where an accumulation of
lead exists in the soil surrounding residential dwellings or other
structures with exterior, lead-based paint.

The pilot programs are designed to provide Federal and State
governments with information that could serve as the basis for a
future, more comprehensive response to hazardous concentrations
of lead in the environment.

House amendment—Section 111(b) of the House amendment pro-
vides that the Fund may be used to make technical assistance
grants under section 117(e) to groups of individuals that may be af-
fected by releases from facilities on the National Priorities List.
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Conference substitute—The conference substitute adopts both the
House and Senate provisions. The Senate provision is broadened to
include actions by the Administrator to remove, decontaminate or
take other action with respect to soils that contain lead at the dem-
onstration sites. The pilot projects are not limited as to time or ex-
penditure amounts under section 104(c)(1), nor is cost-sharing from
the State in which a site is located required.

SUBSECTION (C)—NATURAL RESOURCE DAMAGE CLAIMS

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Section 111(f) of the House amendment
limits payments from the Fund for natural resource claims to those
for which the claimant has exhausted all administrative and judi-
cial remedies to recover from potentially liable parties. The ex-
haustion requirement does not apply to claims for the costs of nat-
ural resource damage assessments. Natural resource claims filed
after December 1, 1985, may be paid only if damage assessments
have been carried out in accordance with regulations issued by the
Secretary of the Interior. Claims pending as of December 1, 1985,
may be paid, but the total paid for all such claims may not exceed
50 percent of the total amount claimed, as determined by the Ad-
ministrator.

Conference substitute—The conference substitute adopts the
House amendment with modifications. Payments for claims filed
before December 1, 1985, are not restricted. The specific require-
ment that claims filed after December 1, 1985, be limited to assess-
ments carried out in accordance with Interior Department regula-
tions is deleted. Where, with reasonable diligence, jurisdiction in
the Federal courts cannot be obtained over a responsible party
likely to be solvent at the time of judgment, a claimant has ex-
hausted all administrative and judicial remedies.

SUBSECTION (d)—SUBSECTION (C) AMENDMENTS

Senate amendment—The Senate amendment to subsection (c)(4)
adds references to subsection (n) and section 104(), relating to the
ATSDR, and incorporates laboratory studies and health assess-
ments.

House amendment—The House amendment modifies section
111(c) to provide that the term ‘“health assessment” as used in
paragraph (4) has the same meaning as section 116(f)(7).

Furthermore, section 111(d) of the House amendment adds the
following purposes or activities for which the Fund may be used:

Petitions: Costs incurred by the Administrator in evaluating
facilities pursuant to petitions submitted by any person who is
or may be affected by a release or threatened release of a haz-
ardous substance or pollutant or contaminant.

Oversight: The costs of (1) appropriate Federal and State
oversight of remedial activities at National Priorities List sites
resulting from consent orders or settlement agreements where
the responsible party or parties have been determined, but in-
adequate oversight assistance has been provided by such party
or parties, and (2) costs of contracts under section 104(a)(1).
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Real Estate Acquisition: Costs incurred by the Administrator
in acquiring real estate or interests in real estate under au-
thority provided in the House amendment. )

Research and Development: The costs of carrying out re-
search, development, and demonstration of alternative and in-
novative treatment technologies, hazardous waste research,
and research at university centers.

Local Emergency Measures: Reimbursements to local govern-
ments for temporary emergency measures and protection of
drinking water supplies, with not to exceed 0.1 percent of the
total amount appropriated from the Fund to be used for such
purposes.

Worker Training: The cost of worker training and education
grants to the extent that these costs do not exceed $10 million
for each of the fiscal years 1986 through 1990.

Rewards: The costs of paying awards to individuals for infor-
mation leading to arrest and conviction of any person subject
to a criminal penalty under the Act.

Conference substitute—The conference substitute adopts the
Senate amendment to subsection (c)4) with modifications to pro-
vide that all costs under section 104(i) can be paid from the Fund.
The conference substitute adopts the House amendment in section
111(d)2) with the following modifications. The substitute (1) incor-
porates the term ‘‘arrangements” into section 111(c}8) to parallel
the provisions of section 104(a)(1) and drops the language relating
to inadequate oversight assistance; (2) adopts a more general refer-
ence to section 311 in section 111(c)(10); and (3) adds a new para-
grapllllggM) relating to the lead poisoning study authorized by sec-
tion .

SUBSECTION (e)—LIMITATION ON CERTAIN CLAIMS

Senate amendment—Section 134(b) of the Senate amendment pro-
hibits payments from the Fund for natural resource damages in
any year for which the President determines that all of the fund is
needed for response to threats to public health.

House amendment—Section 111(g) of the House amendment con-
tains a technical amendment which provides that claims against
the Fund shall not be valid or paid in excess of the total money in
the Fund at any one time. The amendment limits the reference to
claims to those for response costs “by any other person.”

Conference substitute—The conference substitute adopts the
Senate provision and deletes the House provision.

SUBSECTION (f)—WATER SUPPLIES BEYOND FEDERAL BOUNDARIES

Senate amendment—Section 140 of the Senate amendment
amends section 111(e)(3) of the Act to provide that the Fund can be
used to pay for alternative water supplies in cases involving feder-
ally-owned facilities, where groundwater contamination exists
beyond the federal property boundary and the federally-owned fa-
cility is not the only potentially responsible party. This would in-
clude reimbursement of funds already spent by a municipality.

House amendment—The House amendment contains no compara-
ble provision.
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Conference substitute—The conference substitute adopts the
Senate provision.

SUBSECTION (g)—INSPECTOR GENERAL AUDITS

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Section 111(h) of the House amendment re-
places the provisions in current law concerning audits by Inspec-
tors General of the agencies charged with responsibility for imple-
menting the Superfund program. The new provision requires
annual audits and submission of an annual report to the Congress
summarizing the audit’s findings. Each such report must include:
(1) an audit of all payments, obligations, reimbursements or other
uses of the Hazardous Substance Response Trust Fund to assure
that the Fund is being properly administered; (2) a report on the
status of all remedial and enforcement actions undertaken during
the prior fiscal year; and (3) an estimate of the amount of re-
sources, including the numbers of work years of personnel, which
will be necessary for the relevant agencies to fulfill their statutory
mandates.

Conference substitute—The conference substitute adopts the
House amendment with modifications. The annual status report on
remedial and enforcement actions and the resource estimate that
were specifically assigned to the Inspector General by the House
amendment is incorporated at a later point in the substitute as a
general requirement for EPA’s annual report. The Inspector Gener-
al is to review these items in the EPA annual report. The Inspector
General is also required to comply with the provisions of the Single
Audit Act when conducting audits and reviews of Superfund pay-
ments and obligations.

SUBSECTION (h)—NEW SUBSECTIONS

Subsection (h) adds three new subsections to section 111 of
CERCLA. Each subsection is described separately below:

SUBSECTION (h)(1)—AGENCY FOR TOXIC SUBSTANCES AND DISEASE
REGISTRY

Senate amendment—The Senate amendment provides that in
each fiscal year beginning in 1986 not less than 5 percent of the
funds appropriated from the Fund would be directly available to
the Agency for Toxic Substances and Disease Registry (ATSDR) to
carry out the responsibilities assigned by ATSDR by the Act.

House amendment—Section 111(j) of the House amendment pro-
vides that for fiscal year 1986 and each fiscal year thereafter, not
less than $30 million should be directly available from the Fund to
the ATSDR for carrying out health effects research and public
health assessment and protection activities. .

Conference substitute—The conference substitute provides that
not less than $50,000,000 in fiscal year 1987 and 1988, not less than
$55,000,000 in 1988 and 1989 and not less than $60,000,000 in 1990
and 1991 shall be directly available to ATSDR to carry out activi-
ties under subsection (c)(4) and section 104(i).
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sUBSECTION (h)(2)—LIMITATIONS ON RESEARCH AND DEVELOPMENT

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Section 111(k) of the House amendment es-
tablishes the following limitations on funding from the Fund for re-
search and development programs:

No more than $20 million for each fiscal year 1986-90, for
research, development and demonstration of innovative or al-
ternative technologies under section 311(b);

For hazardous substance research, demonstration and train-
ing programs under section 311(a): 1986, $3 million; 1987, $10
million; 1988, $20 million; 1989, $30 million; and 1990, $35 mil-
lion. No more than 10 percent of such amounts in each year
may be used for training under section 311(a).

For each fiscal year 1986-90, no more than $5 million for
university hazardous substance research centers under section
311(d).

Conference substitute—The conference substitute adopts the
House amendment with modifications to years of authorization.

SUBSECTION (h)(3)—NOTIFICATION PROCEDURES

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Section 111(c) of the House amendment
modifies section 111(a)2) of CERCLA to authorize the Administra-
tor to require ‘“‘preauthorization” of claims against the Fund. Sec-
tion 111(c) of the House amendment also contains amendments to
section 112 of CERCLA. Those amendments are discussed in con-
junction with section 112 of the conference substitute, below. Final-
ly, section 111(1) of the House amendment proposes a new section
111(p), titled “Notification Procedures for Limitations on Certain
Payments,” which requires the Administrator to notify State and
local officials and other concerned persons of the limitations on
payment of claims from the Fund as soon as a site is listed on the
National Priorities List.

Conference substitute—The conference substitute adopts only that
portion of the House amendment relating to notifying State and
local officials of the limitations on paying claims against the Fund
when a site is listed on the National Priorities List. This amend-
ment does not relate to the issue of preauthorization.

_The conference substitute deletes the House amendment to sec-
tion 111(a)(2) of CERCLA. The conferees agree that current law is
adequate as it relates to payment of claims for necessary response
costs incurred by any other person as a result of carrying out the
National Contingency Plan and that no amendments to section
111(a)X2) are necessary.

OTHER MONETARY AUTHORIZATIONS

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Section 111(i) of the House amendment pro-
vides that there is authorized to be appropriated out of any money
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in the Treasury to the Hazardous Substance Superfund $250 mil-
lion per year for fiscal years 1986 through 1990. This amount is
available only to the extent that it exceeds amounts recovered on
behalf of the Trust Fund for the prior fiscal year. In addition there
is authorized to be appropriated to the Fund for each fiscal year an
amount equal to so much of the aggregate amount authorized to be
appropriated as has not been appropriated before the beginning of
the fiscal year.

Conference substitute—The conference substitute authorizes to be
appropriated $212.5 million per fiscal year for fiscal years 1987
through 1991.

SECTION 112—CLAIMS PROCEDURE

SUBSECTION (a)—CLAIMS AGAINST THE FUND FOR RESPONSE COSTS

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Section 111(c)2) of the House amendment
amends section 112(a) of the Act, which contains a 60-day presenta-
tion requirement prior to the initiation of claims against the Fund,
to specify that no claim against the Fund may be considered during
the pendency of a civil action brought by the claimant to recover
costs which are the subject of the claim.

Conference substitute—The conference substitute adopts section
111(cX2) and (3) of the House amendment with the following modifi-
cations. First, the reference to section 111(a) in the new section
112(a) is corrected. Second, the proviso is modified to provide that
no claim against the fund may be approved or certified during the
pendency of an action by the claimant in court to recover costs
which are the subject of the claim.

Section 112(a) of current law contains a sixty-day presentation
requirement relating to the initiation of claims against the Fund.
Because of the absence of adequate guidance of the procedure for
filing such claims, the failure of Federal or State natural resource
trustees to comply with this requirement does not constitute a bar
to the trustees from maintaining a claim against the Fund prior to
December 11, 1983. The sixty-day presentation requirement has
never applied to civil actions, nor is the selection of remedies au-
thorized in section 112(a) irrevocable.

SUBSECTION (b)—PROCEDURES

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Section 111(cX3) of the House amendment
proposes to raise the penalty for providing false information in a
claim from $5,000 to $25,000 and strikes all of paragraphs (2), (3)
and (4) of section 112(b), which contains settlement authorities _and
procedures for resolving disputed claims before a Board of Arbitra-
tors. In lieu thereof, the House amendment proposes an adm1n1s—
trative procedure by which claimants may challenge a decision of
the President to reject all or part of a claim.

Conference substitute—The conference substitute adopts the
House amendment to section 111(c)3) with the following modifica-



220

tions. First, the modification to the penalty provision in section
112(b) is incorporated into section 109, pertaining to penalties. Fi-
nally, the conference substsitute provides that the amendments to
section 112(a) shall not apply with respect to claims filed before the
enactment of the subsection.

SUBSECTION (C)—STATUTE OF LIMITATIONS

Senate amendmeni—Section 142(b) of the Senate amendment
adds a new section 113 to CERCLA which provides statute of limi-
tations for both civil actions under the Act and claims against the
Fund. This section of the conference report addresses claims
against the Fund only; section 113 addresses, inter alia, statute of
limitations for civil actions. The proposed section 113 specifies that
no claim may be presented against the Fund for the costs of re-
sponse unless the claim is presented within six years after the date
of completion of the response action. Within the limitation period,
a State or the United States may commence an action under this
title for recovery of any costs at any time after such costs have
been incurred. The Senate provision requires claims for natural re-
source damages to be initiated within six years after promulgation
of regulation under section 301(c), or three years after the date of
discovery of loss and its connection with the release in question,
whichever is later.

House amendment—Section 112 of the House amendment pro-
poses to amend section 112(d) of CERCLA to provide a six-year stat-
ute of limitations for claims for the recovery of costs referred to in
section 107(a), running after the date of the completion of all re-
sponse action. The provision also retains current law relating to
the running of the statute of limitations against a minor or incom-
petent, as currently contained in section 112(c)(3). The House
amendment does not contain a time limit for filing claims for natu-
ral resource damages.

Conference substitute—The conference substitute adopts the
House amendment to section 112(d) of CERCLA with the following
modification. The provision includes a new subsection (d)2) relat-
ing to claims for the recovery of natural resources damages, which
provides that no claim may be presented under this section for the
recovery of damages referred to in section 107(a) unless the claim is
presented within three years after the date of discovery of the loss
and its connection with the release in question, or the date on
which final regulations are promulgated under section 301(c),
whichever is later.

SUBSECTION (d)—DOUBLE RECOVERY

_Senate amendment—The Senate amendment contains no provi-
sion relating to this subject.

House amendment—The House amendment contains no compara-
ble provision.

Conference substitute—The conference substitute provides for a
new section (f) to section 112 providing that where the President
has paid out of the Fund any response costs or any costs specified
under section 111(¢c)(1) or (2), no other claim may be paid out of the
Fund for the same costs. This amendment to section 112, as well as
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the amendment to section 107(f), assures that there is no double re-
covery for natural resources damages, including the costs of dam-
ages assessment, restoration, rehabilitation, or acquisition in the
case of injury to natural resources. These amendments are not in-
tended to prohibit different claims or actions for different damages
stemming from the same injury to the same natural resource. Nor
are the amendments intended to affect the abilities of trustees to
initiate or participate as co-claimants or co-plaintiffs where other-
wise authorized to do so.

SECTION 113—LITIGATION, JURISDICTION, AND VENUE

Senate amendment—The Senate amendment proposes a number
of modifications to CERCLA. First, it adds a new section 113(e) to
CERCLA to clarify and confirm that nationwide service of process
is available for suits instituted under CERCLA.

The Senate amendment adds a new section to CERCLA to clarify
and confirm that parties found liable under sections 104, 106, and
107 of CERCLA have a right of contribution which would allow
them to sue other liable or potentially liable persons. The provision
also explicitly provides that parties who reach a judicially ap-
proved good faith settlement with the government are not liable
for the contribution claims of other liable parties.

As to claims and actions for natural resources damages, the
Senate amendment requires that claims be presented or actions
commenced within three years after the discovery of the loss and
its connection with the release in question or the date of enactment
of this Act or within six years after the date on which final natural
resource damage regulations are promulgated, whichever is later.

For response costs, the Senate amendment requires that claims
be presented or actions commenced within six years after the date
of completion of the response action.

The Senate amendment contains a provision which explicitly pre-
serves the rights of minors or incompetents to file actions until
such time as they become legally competent.

The Senate amendment, set forth in proposed new 113(f), pro-
vides for judicial review of the response under only three circum-
stances:

(1) cost-recovery actions under section 107;
(2) suits for abatement under section 106(a); or,
(8) Suits to recover penalties under section 106(b).

Judicial review is based on an administrative record developed
by the President with full opportunity for potentially responsible
parties and other citizens to provide comment.

Under the Senate amendment, the burden of proof is on the
party challenging the response to establish that the response “was
not reasonably justified under the criteria set forth in the NCI?, in-
cluding the cost effectiveness of such action, or that the_ decision
was not otherwise in accordance with law.” If a challenging party
prevails under this standard of review it nevertheless remains ac-
countable for the cost of that portion of the response that was rea-

sonably justified.
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Finally, the Senate amendment contains provisions on reim-
bursement, expedited judicial review of permitting, and selection of
the circuit court of venue for actions under CERCLA.

House amendment—The House amendment contains many of the
same elements as the Senate amendment. All of its provisions are
added to existing section 113 of CERCLA.

The House amendment establishes a new section 113(e) regarding
nationwide service of process. It also establishes a new section
113(f) for authority by settling parties to seek contribution from
non-settlors. This section protects settling parties from actions for
contribution by others whether the settlement is incorporated in a
consent decree or an administrative order.

For natural resource damages, the House amendment in new sec-
tion 113(g) of CERCLA requires that a civil action be commenced
within three years after the date of the discovery of the loss or of
the promulgation of natural resource damage regulations, whichev-
er is later. It also sets forth new statutes of limitations for civil ac-
tions for the recovery of response costs.

The House amendment, set forth in new section 113(h) of
CERCLA, establishes the identical three circumstances under
which judicial review of the remedy is available as does the Senate
amendment. In addition, it explicitly provides for five additional
circumstances in which judicial review can be obtained prior to im-
plementation of the response action.

The House amendment also contains provisions regarding inter-
vention, judicial review and the standard thereof, the administra-
tive record and contents thereof, and reimbursement.

Conference substitute—The conference substitute adopts the lan-
guage of the House amendment with clarifications and modifica-
tions. It also incorporates specific provisions from the Senate
amendment.

The conference substitute adopts the language related to nation-
wide service of process that was contained in the House amend-
ment. This provision, designated new section 113(e) of CERCLA,
clarifies and confirms that nationwide service of process is avail-
able for suits instituted by the United States under CERCLA.
Nothing in this section diminishes any right of any other person to
secure nationwide service of process under any other authority.

_ The conference substitute adopts new section 113(f) as contained
in the House amendments, and thus provides contribution protec-
tion for those who enter into administrative settlement agreements
with the government, as well as those who enter into consent de-
crees for settlements. In addition, the substitute makes technical
and clarifying changes to this section. Finally, the substitute de-
letes the reference to the circumstances under which settlements
can be set aside under new section 113(f)(2). This issue is now cov-
ered in new section 122(m) which deals directly with settlements.

With respect to civil actions for natural resource damages, the
conference substitute adopts new section 113(g) of CERCLA as set
forth in the House amendment, with clarifications and modifica-
tions. One modification, based on tke Senate amendment, requires
that a civil action be commenced within three years after the later
of (1) the date of the discovery of the loss and its connection with
the release in question or (2) the date on which final natural re-
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source damage regulations are promulgated. This section further
requires that civil actions for damages to natural resources gener-
ally be delayed until completion of the RI/FS at NPL sites and at
certain other sites where the President is diligently proceeding
with the RI/FS. The phrase “the President is diligently proceeding
with a remedial investigation and feasibility study” includes cases
where a potentially responsible party is performing an RI/FS
under supervision of the President.

The Conferees have adopted these amendments relating to the
time limits for initiating actions for natural resource damages be-
cause the ability for Federal and State trustees to pursue such
claims and actions has been impaired by the failure of the Presi-
dent to promulgate regulations govering procedures for filing
claims and assessing damages to natural resources. These amend-
ments are intended to revive causes of action for natural resource
damages that may have been foreclosed by the running of the stat-
ute of limitations relating to such actions under current law. A cor-
responding set of amendments in section 112 pertaining to the time
limits for filing claims against the fund for natural resource dam-
ages dis also intended to revive claims that may have been fore-
closed.

As to the statute of limitations for civil actions for the recovery
of response costs, the conference substitute adopts new section
113(g)2) of CERCLA from the House amendment, with clarifying
changes. This provision distinguishes between remedial actions and
removal actions. The conference substitute also provides, as did the
House amendment, for the entry of a declaratory judgment, which
is to have a binding effect in future claims for future response costs
as to the vessel or facility in question. This is consistent with the
overall structure of CERCLA, which contemplates that the Presi-
dent may bring a series of claims for response costs under section
107, injunctive relief under section 106, or actions for access under
section 104 with regard to a particular site or facility. If the Presi-
dent brings an earlier action for such claims, he is not barred in a
subsequent action from bringing other claims. The doctrine of col-
lateral estoppel remains applicable in these actions.

The conference substitute also adopts section 113(g)3) of the
House amendment, which prohibits the commencement of any
action for contribution more than three years after the date of
judgment in any civil action under this Act for recovery of costs or
damages or more than three years after the date of entry of admin-
istrative or judicially approved settlements. Actions for indemnifi-
cation incurred pursuant to new section 119 of CERCLA must be
commenced within three years of the date upon which such indem-
nification is paid. )

The conference substitute also expressly preserves, as did both
the Senate and House amendments, the rights of minors and other
incompetents until such time as they become legally competent or
a guardian ad litum is appointed. _

The conference substitute clarifies the language of new section
113(h) of CERCLA, which covers the timing of access to judicial
review. It adopts the first three exceptions of both the Senate and
House amendments, the fourth exception of the House amendment
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and, with clarifications, the fifth exception of the House amend-
ment.

In new section 113(h)(4) of the substitute, the phrase ‘“removal or
remedial action taken’ is not intended to preclude judicial review
until the total response action is finished if the response action pro-
ceeds in distinct and separate stages. Rather an action under sec-
tion 310 would lie following completion of each distinct and separa-
ble phase of the cleanup. For example, a surface cleanup could be
challenged as violating the standards or requirements of the Act
once all the activities set forth in the Record of Decision for the
surface cleanup phase have been completed. This is contemplated
even though other separate and distinct phases of the cleanup,
such as subsurface cleanup, remain to be undertaken as part of the
total response action. Similarly, if a response action is being con-
ducted at a complex site with many areas of contamination, a chal-
lenge could lie to a completed excavation or incineration response
in one area, as defined in a Record of Decision, while a pumping
and treating response activity was being implemented at another
area of the facility. It should be the practice of the President to set
forth each separate and distinct phase of a response action in a
separate Record of Decision document. Any challenge under this
provision to a completed stage of a response action shall not inter-
fere with those stages of the response action which have not been
completed.

New section 113(h) is not intended to affect in any way the rights
of persons to bring nuisance actions under State law with respect
to releases or threatened releases of hazardous substances, pollut-
ants, or contaminants.

In new section 113(3) of CERCLA, the conference substitute
adopts a modified version of the Senate provision that expressly
provides for a right of intervention in actions commenced under
the Solid Waste Disposal Act or CERCLA.

The conference substitute adopts new section 113(j) of the House
amendment, which limits judicial review of the selection of a re-
sponse action to the administrative record on which the selection
was based. The substitute clarifies the language of the House
amendment to provide that the otherwise applicable principles of
administrative law will govern as to whether supplemental materi-
al may be considered by the court. The applicable standard of
review is that of the House amendment, namely ‘“‘arbitrary and ca-
pricious or otherwise not in accordance with law.”

The conference substitute adopts new section 113(k) of the House
amendment to require the President to promulgate regulations for
the establishment of an administrative record, which is to form the
basis for the selection of a response action. Until the promulgation
of regulations under new section 113(k), the record shall consist of
those materials developed under current procedures for selection of
a response action. The record for a response action selected prior to
implementation of these regulations shall consist of the record de-
veloped prior to such implementation. General principles of admin-
istrative law respecting such records are not affected by this provi-
sion. The conference substitute expressly provides for participation
by potentially responsible parties and other citizens in the develop-
ment of this record, as well as its public availability. In addition,
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the President is required to make reasonable efforts to identify and
notify potentially responsible parties before selection of a response
action, but neither this requirement nor other provisions of the
paragraph in which it is contained are to be a defense to liability.

The conference substitute sets forth the agreement on reimburse-
ment as section 106 of the substitute.

The conference substitute incorporates the provision of the
Senate amendment which requires that whenever a suit is brought
under CERCLA, notice of such suit must be provided to the Attor-
ney General of the United States and the Administrator.

The conference substitute deletes the Senate provision regarding
expedited judicial review of permitting, which was included in the
Senate bill as new section 113(1) of the Act. Litigation regarding
permits required under applicable Federal laws for facilities that
are designed to treat or dispose of hazardous wastes, particularly
those from the cleanup of Superfund sites, should be given priority
treatment by the courts.

The conference substitute deletes the Senate provision which
would have amended existing section 113(a) of CERCLA to provide
for the selection of the circuit court of venue for actions under the
Act.

SEcTiON 114—RELATIONSHIP TO OTHER LAW

STATE FINANCING

Senate amendment—The Senate amendment strikes subsection
114(c) which addresses the right of States to impose taxes for pur-
poses already covered by CERCLA.

House amendment—The House amendment amends subsection
114(c) of CERCLA to allow States to require contribution to a fund
whose purpose is to pay for costs of response or damage.

Conference substitute—The conference substitute adopts the
Senate approach. The substitute clarifies that States are not pre-
empted from imposing taxes for purposes already covered by
CERCLA.

USED OIL

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—The House amendment includes an amend-
ment to the definition of “hazardous substance” to exclude used oil
that is: listed as a hazardous waste under the Solid Waste Disposal
Act; treated, managed, or recycled in such a way as to remove or
render harmless the hazardous constituents contained in such oil;
and, managed in compliance with standards promulgated by the
Administrator, which shall include the authority for the Adminis-
trator to order corrective action necessary for any release of used
oil.

Conference substitute—The conference substitute replaces the
House amendment with a series of new provisions relating to used
and recycled oil. The amendment to section 114 of CERCLA pro-
vides that service station dealers who (i) collect for recycling, used
oil that is not mixed with other hazardous substances, and (ii)
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manage the recycled oil in compliance with yet-to-be-promulgated
management standards under the Solid Waste Disposal Act (SWDA
or RCRA) and other applicable authorities such as State or local
recycling programs, will be exempted from Superfund liability for
releases that might occur after they have relinquished control of
the recycled oil. Liability under other laws, such as RCRA, is not
affected.

“Service station dealer” is defined as any person who (1) owns or
operates a filling station, garage, or similar retail establishment
engaged in the business of selling, repairing, or servicing motor ve-
hicles, (2) derives a significant percentage of the establishment’s
gross revenue from the fueling, repairing, or servicing of motor ve-
hicles, and (3) accepts for collection, accumulation, and delivery to
an oil recycling facility, oil that has been removed from a light
duty motor vehicle, such as a passenger car, van, or small, person-
al-use pickup truck, or household applicance, such as a lawnmower,
by the owner of the vehicle or appliance. All of these conditions
must be met.

The fact that in some situations, such as in certain rural set-
tings, no oil is presented by do-it-yourselfers for collection, accumu-
lation, and delivery will not preclude a particular dealer from
qualifying under this amendment. However, if such oil is present-
ed, the dealer must, as a general matter, accept it to qualify for the
special treatment afforded by this amendment. The requirement is
that a service station dealer “accept . . . oil . . . that is presented
.. .". To qualify, a dealer must be willing to accept oil from do-it-
yourselfers. Conversely, a dealer who qualifies under this definition
may, if he has reason to believe that a specific batch of oil has been
mixed with other hazardous substances, refuse to accept that spe-
cific batch without sacrificing the coverage of this amendment.

To prevent the creation and use of “service station dealerships”
as a front for hazardous waste management firms or commercial
generators of hazardous substances that want the benefit of this ex-
emption from liability, a significant percentage of the business’
gross revenue must be derived from the fueling, repairing, or serv-
icing of motor vehicles. Business operations, such as large retail es-
tablishments or car and truck dealerships that have a legitimate,
commercial automotive service component, are intended to be cov-
ered by this definition. However, a retail establishment that does
not derive revenue from fueling, repairing, or servicing motor vehi-
cles does not qualify under this definition. To the extent establish-
ments that do not qualify under this definition produce large quan-
tities of used oil, they are industrial generators and are to be treat-
ed like other generators. The President is directed to further define
in regulations what constitutes a “significant percentage.”

Some government agencies, in an attempt to encourage do-it-
yourselfers to recycle their oil rather than dispose of it improperly,
have established collection facilities to accept delivery of small
quantities of used oil from individuals. Such facilities that are es-
tablished solely for this purpose will qualify as a “service station”
under this amendment.

Also included in the definition of “service station dealer” are
owners or operators of refuse collection services who are compelled
by State law to collect, accumulate, and deliver do-it-yourselfer oil
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to oil recycling facilities. Such “dealers” are included in the defini-
tion only with respect to the small quantities of used oil collected
from individual do-it-yourselfers. The special treatment afforded by
this amendment does not extend to the collection of commercial or
industrially produced used oil.

This amendment becomes effective on the effective date of EPA’s
RCRA used oil regulations. Such regulations must include a re-
quirement that owners or operators conduct corrective action to re-
spond to releases of recycled oil. The Agency shall, in conjunction
with this rulemaking, provide notice to service station dealers all
across the country of this amendment and explain what each
dealer must do to qualify for the special treatment afforded by this
amendment.

As noted above, the Agency is in the process of developing man-
agement standards and regulations for used oil under section 3014
of RCRA. The Agency is reportedly considering a regulatory ap-
proach that would regulate all used and recycled oil but would not
list “recycled 0il” as a hazardous waste. If such an approach is se-
lected, RCRA provisions regarding criminal penalties and the au-
thority for EPA to delegate responsibility for the regulatory pro-
gram to the States will not, under the terms of RCRA, extend to
recycled oil. To avoid such a result, the conference substitute in-
cludes in section 205 (relating to underground tanks) an amend-
ment to make RCRA’s criminal penalty provisions applicable to
persons who improperly manage used oil that is regulated but not
listed as a hazardous waste under RCRA. Similarly, EPA is given
the authority to delegate such a regulatory program to the States.
These amendments do not indicate a Congressional preference for
any particular regulatory approach. They are included here to cor-
rect potential deficiencies in the RCRA regulatory program. These
amendments are not intended to influence or prejudge the outcome
of the ongoing regulatory process under RCRA.

While the pressures to recycle waste oil for energy conservation
and economic purposes have eased recently, the pressures to safely
manage such used oil and to prevent environmental pollution are
ever growing. America’s used oil recycling system handles approxi-
mately 57 percent of the more than one billion gallons of used oil
generated each year. The balance of the used oil is disposed of im-
properly—into sewers, backyards, or into the trash which eventual-
ly winds up in municipal landfills. )

The current used oil recycling system in this country depends, in
large measure, on volunteers. These include small business owners,
such as service station dealers, who perform a community service
by collecting used oil from do-it-yourself oil changers and deliver-
ing such oil to recyclers. The volume of waste involved and the con-
nection with the problem of properly managing household hazard-
ous waste are just two examples of the factors that make the sub-
ject of this amendment unique.

Used oil, when properly recycled and managed, is a valuable re-
source. However, a number of factors, such as lower p_rices for
virgin oil and fear of liability under Superfund or the Solid Waste
Disposal Act, have recently resulted in a reduced demand by com-
mercial users of recycled oil. To the extent such a reduction in
demand disrupts the entire chain of commerce in recycled oil and
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leaves numerous households with no safe outlet for the oil from do-
it-yourself automobile oil changes, the Federal government can and
should, as a consumer, help to rectify this problem. )

As set forth in section 6002(c)(2) of the Solid Waste Disposal Act,
Federal agencies that generate heat, mechanical, or electrical
energy from fossil fuel in systems that have the technical capabil-
ity of using energy or fuels derived from solid waste as a primary
or supplementary fuel are required to use such capability to the
maximum extent practicable. This includes recycled oil. The Ad-
ministrator of EPA should work with these other agencies and,
through the use of memoranda of understanding or other appropri-
ate documents, assure that section 6002(c)(2) is being complied
with, particularly with respect to the purchase and use of recycled
oil.

This legislation includes an amendment to subtitle I of the Solid
Waste Disposal Act which establishes a response program for leaks
from underground storage tanks. Such tanks containing used oil
which has not been mixed with other hazardous substances would
generally fall within the meaning of petroleum tanks under the
subtitle I response program. In responding to releases from such
underground tanks containing used oil which has not been mixed
with hazardous substances, the EPA should use the authorities of
subtitle I rather than authorities under CERCLA or other correc-
tive action authorities under Subtitle C of the Solid Waste Disposal
Act. The presence of hazardous substances in used oil that result
from the normal use of the oil (and not from mixing the oil with
solvents or other hazardous substances) shall not be reason for
EPA to disqualify a tank as eligible for response under the subtitle
I response program. In most cases, releases from tanks containing
used oil would not rise to the priority level necessary to be listed
on the National Priorities List for CERCLA response. The subtitle I
response program, financed from a separate source of revenue and
designed for response to petroleum releases, is intended to assure a
rapid and effective response to releases from underground storage
tanks, including tanks which store used oil.

SECTION 115—DELEGATION; REGULATIONS

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—The House amendment authorizes the Presi-
dent and the Administrator of the EPA to delegate authorities in
order to carry out the provisions of title I of CERCLA. The amend-
ment also authorizes the Administrator of EPA to issue any regula-
tions necessary to carry out the provisions of CERCLA.

Conference substitute—The conference substitute adopts no
amendment to section 115 of CERCLA.

SEcTIiON 116—SCHEDULES

Senate amendment—The Senate amendment contains no provi-
sion on schedules.

House amendment—Section 104(n) of the House amendment adds
a new subsection 104(i) that establishes a mandatory schedule for
response actions and other activities under CERCLA. The schedule
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contains target dates and objectives for completing remedial assess-
ments, for listing facilities on the National Priorities List, for com-
mencing remedial investigations and feasibility studies, for com-
mencing remedial actions themselves, and for completing remedial
actions at existing NPL facilities.

Conference substitute—The conference substitute provides for a
new section 116 of CERCLA, titled “Schedules.” Subsection (a) es-
tablishes as a goal of the Act that, to the maximum extent practi-
cable, the President shall complete preliminary assessments of all
facilities that are contained at the date of enactment in the Com-
prehensive Environmental Response, Compensation, and Liability
Information System (CERCLIS). A preliminary assessment of those
facilities is to include a statement as to whether a site inspection is
necessary and by whom it should be carried out. The conference
substitute also establishes as a goal of the Act that, not later than
January 1, 1989, the President shall ensure the completion of site
inspections at all facilities for which the President has stated a site
inspection is necessary. Subsection (b) provides that within four
years after enactment, each facility in CERCLIS shall be evaluated
if the President determines that the evaluation is warranted on the
basis of a site inspection or preliminary assessment. In a case of a
facility listed in CERCLIS after enactment, the facility shall be
evaluated within four years after the date of listing if the Presi-
dent determines that such evaluation is warranted on the basis of
a site inspection or preliminary assessment. Based on informaticn
supplied by the Administrator of the Environmental Protection
Agency, it is expected that the President will have added, or pro-
posed to add, between 1,600 and 2,000 sites to the National Prior-
ities List. To the maximum extent practicable, the President
should undertake CERCLIS evaluations at an annual rate suffi-
cient to achieve this goal by 1988.

Subsection (c) provides that, where any of the goals established
by subsection (a) or (b) are not achieved, the President shall explain
why such action was not completed by the specific date. Subsection
(d) requires the President to assure that no fewer than 275 remedi-
al investigations and feasibility studies are commenced for facilities
listed on the NPL, in addition to those commenced prior to the
date of enactment of this Act within 36 months after enactment.
Where the President fails to meet the 275 RI/FS target, no fewer
than an additional 175 RI/FSs shall be comenced within four years
after enactment; an additional 200 RI/FSs within five years after
enactment; and a total of 650 RI/FS within five years after enact-
ment.

Subsection (e) requires the President to assure that substantial
and continuous physical on-site remedial action commences at faci-
lites on the NPL, in addition to those facilities on which remedial
actions has commenced prior to the date of enactment of these
amendments, according to the following schedule: 175 facilities
during the first 36 months after enactment; and 200 additional fa-
cilities during the following 24 months.
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SEcTiON 117— PuUBLIC PARTICIPATION

Senate amendment—The Senate amendment requires that,
before the United States or a State selects a remedial action or
enters into a convenant not to sue or to forbear from suit or other-
wise settle or dispose of a claim under the Act, several procedures
must be followed to allow the public to participate prior to final se-
lection or entry. The public must be given notice of such proposed
action, opportunity for a public meeting in the affected area, and a
reasonable opportunity to comment. Notice must be accompanied
by a discussion and analysis sufficient to provide a reasonable ex-
planation of the proposals considered.

The Senate provision also amends section 111(c) of CERCLA to
include the costs of technical assistance grants under the purposes
for which the President is authorized to use the money in the
Fund. Payment of such costs is subject to amounts as are provided
in appropriations acts and shall be in accordance with rules pro-
mulgated by the President. Such grants may be made to those po-
tentially affected by a release or threatened release at any facility
listed on the National Priorities List, and may not exceed $75,000
per grant. These grants may be used to obtain technical assistance
in interpreting information about the nature of the hazard, remedi-
al investigation and feasibility study, record of decision, remedial
design, selection and construction of remedial action, operation and
maintenance, or removal action at a facility.

House amendment—The House amendment requires either the
Administrator or State, as appropriate, to take steps before adopt-
ing any remedial action plan. The first step is publishing a notice
and brief analysis of the plan and making the plan available to the
public. This notice and analysis must include sufficient information
necessary to provide a reasonable explanation of the proposed plan.
The second step is providing reasonable opportunity for submission
of written and oral comments, and an opportunity for a public
meeting at or near the facility in question, about the proposed plan
and any waivers of requirements granted under section 121 of the
House amendments relating to cleanup standards. The Administra-
tor is required to keep a transcript of such a meeting and to make
this transcript available to the public.

House amendment also requires that notice of the final remedial
action plan be published and that the plan be made available to
the public before commencing any remedial action. This final plan
must be accompanied by a discussion of any significant changes in
the proposed plan, and the reasons for such changes, as well as a
response to each of the significant comments, criticisms, and new
data submitted in oral or written presentations in accordance with
the requirements described above.

After adoption of a final remedial action plan, if any remedial
action is taken, if any section 106 enforcement action is taken, or if
any settlement or consent decree under section 106 is entered into,
and if such action, settlement or decree differs in any significant
respects from the final plan, the Administrator is required to pub-
lish an explanation of the significant differences and the reasons
such changes were made.
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The term ‘“publication” includes, at a minimum, publication in a
major local newspaper of general circulation. In addition, the
House amendment requires that each item developed, received,
published, or made available to the public pursuant to this amend-
ment must be available for public inspection and copying at or
near the facility in question.

The House amendment authorizes the Administrator, in accord-
ance with rules promulgated by the Administrator, to make techni-
cal assistance grants available to any group of persons that may be
affected by a release or threatened release at any facility listed on
the National Priorities List. The purpose of these grants is to
enable the group to obtain technical assistance to review and assess
data and information that has been prepared by the Administrator
and that is required to be published under the previously described
requirements of this amendment.

These grants may not exceed $25,000 for a single recipient,
unless the Administrator waives this limit. The Administrator may
waive this dollar limit in any case where such a waiver is neces-
sary to carry out the purposes of this subsection on grants.

Conference substitute—The conference substitute adopts the
House amendment’s provisions on public participation, with some
modifications. One such modification is the explicit statement that
a State or the President is required to keep a transcript of the
public meeting pursuant to section 117(a)2) and to publish the ex-
planation of significant differences between the final plan and any
remedial action, settlement, or decree as required by section 117(c).
In the House amendment, only the Administrator was explicitly
made subject to these requirements.

The conference substitute adopts a combination of the House and
Senate provisions establishing a technical assistance grants pro-
gram for use at National Priorities List sites. This program is to be
a regular part of the Superfund program, and the President shall
not refuse to fund the technical assistance grants program, or any
specific application for a grant, on the ground that there has been
no specific line item appropriation. The conference substitute
adopts the Senate amendment’s statement that the grants may be
used for technical assistance in interpreting information with
regard to the nature of the hazard, remedial investigation and fea-
sibility study, record of decision, remedial design, selection, and
consiruction of remedial action, operation and maintenance, or re-
moval action at such facility. Such grants are not intended to be
used to underwrite legal actions. However, any information devel-
oped through grant assistance may be used in any legal action af-
fecting the facility, including any legal action in a court of law.

The conference substitute states that the grant amount may not
exceed $50,000 for a single grant recipient. As in the House amend-
ment, however, the President may waive this dollar limitation. The
conference substitute states that as a condition of the grant, each
recipient must contribute at least 20 percent of the total costs of
technical assistance for which the grant is made. This condition
may be waived by the President if the grant recipient demonstrates
financial need and that the waiver is necessary to facilitate public
participation in the selection of remedial action at the facility.
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The conference substitute states that not more than one grant
under section 117(e) may be made with respect to a single facility,
but the grant may be renewed to facilitate public participation at
all stages of remedial action. A recipient therefore is eligible for
multiple grant awards and can seek additional grants at each stage
of activity for which grants may be made, including, but not limit-
ed to, such stages as remedial investigation and feasibility study,
remedial design, or other appropriate stages.

SEcTION 118—MISCELLANEOUS PROVISIONS

HIGH PRIORITY FOR DRINKING WATER SUPPLIES

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—The House amendment adds a new section
118 to CERCLA that would require the Administrator to give high
priority to facilities where the release has resulted in the closing of
drinking water wells or has contaminated a sole or principal drink-
ing water source designated under the Safe Drinking Water Act.

Conference substitute—The conference substitute adopts the
House amendment with a minor modification. The phrase “a sole
or principal drinking water source under the Safe Drinking Water
Act” has been replaced with the phrase “a principal drinking
water supply”’ in order that the EPA Administrator not be con-
strained in implementing this provision to existing interpretations
of “sole or principal drinking water sources” under the Safe Drink-
ing Water Act.

RADON-CONTAMINATED SOIL

Senate amendmeni—The Senate amendment contains no compa-
rable provision.

House amendment—The House amendment contains a provision
directing the EPA Administrator to make a $7.5 million grant from
Superfund at a 100 percent Federal share to the State of New
Jersey for the transportation and temporary storage of radon con-
taminated soil.

Conference substitute—The conference substitute adopts the
House provision. The conferees intend that no action be taken
beyond temporary storage of these materials without full and com-
plete opportunity for public notice and comment, including con-
cerned persons in nearby States. Action under this section is sub-
ject to sections 117 and 121.

UNCONSOLIDATED QUATERNARY AQUIFER

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—The House amendment contains a provision
prohibiting any person from locating a landfill over the Unconsoli-
dated Quaternary Aquifer, or placing solid waste in a landfill over
such aquifer.

Conference substitute—The conference substitute adopts the
House provision.
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SKILLED PERSONNEL STUDY

Senate amendment—The Senate amendment contains no compa-
rable provision.

House. amendment—The House amendment contains a provision
directing the Comptroller General to conduct a study of the prob-
lem of shortages of skilled personnel in EPA to carry out response
actions under CERCLA.

Conference substitute—The conference substitute adopts the
House provision with minor modifications.

NONAPPLICABILITY OF STATE REQUIREMENTS

Senate amendment—The Senate amendment contains no compa-
rable provison.

House amendment—The House amendment contains a provision
limiting the applicability of State and local requirements to certain
transfers.

Conference substitute—The conference substitute adopts the
House provision with the clarification that the provision applies
only to waste materials from the McColl Site in Fullerton, Califor-
nia.

LEAD POISONING STUDY

Senate amendment—Section 121 of the Senate amendment con-
tains a provision directing the Administrator of the Agency for
Toxic Substances and Disease Registry, in consultation with the
EPA Administrator, to submit a report on the nature and extent of
lead poisoning in children from environmental sources.

House amendment—The House amendment contains no compara-
ble provision.

Conference substitute—The conference substitute adopts the
Senate provision with minor modifications.

FEDERALLY LICENSED DAMS

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Section 101 of the House amendment con-
tains a provision which would effectively amend the definition of
“Owner and operator” in CERCLA to exclude certain federally li-
censed dams.

Conference substitute—The conference substitute adopts the
House provision with a clarification that the provision applies only
to the Milltown Dam in the State of Montana.

COMMUNITY RELOCATION

Senate amendment—Section 105 of the Senate amendment con-
tains a provision amending the CERCLA definition of the terms
“remove’’ and “removal”’ to include certain costs with respect to

community relocation. ‘
House amendment—The House amendment contains no compara-

ble provision.
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Conference substitute—The conference substitute adopts the
Senate provision with minor modifications, including a limitation
expressly restricting the applicability of the provision to any dioxin
site in Missouri at which a decision as to temporary or permanent
relocation has been made or is under active consideration as of the
date of enactment of the Superfund Amendments and Reauthoriza-
tion Act of 1986. These sites include: Quail Run, Minker Stout/Ro-
maine Creek, Piazza, Castlewood and Times Beach.

LIMITED WAIVERS

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Section 121 of the House amendment con-
tains a provision authorizing a State, if certain conditions are met,
to waive any permit requirements under subtitle C of the Solid
Waste Disposal Act which would otherwise be applicable in the
case of remedial actions specifically involving mobile incinerator
units.

Conference substitute—The conference substitute adopts the
House provision with several modifications, including (1) a require-
ment that the EPA Administrator approve the waiver, and (2) a
limitation expressly restricting the applicability of the provision to
the State of Illinois.

JOINT USE OF TRUCKS

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—Section 216 of the House amendment con-
tains a provision requiring the EPA Administrator, in consultation
with the Secretary of Transportation, to conduct a study on trucks
u§e1d for transportation of both hazardous and non-hazardous mate-
rials.

Conference substitute—The conference substitute adopts the
House provision.

RADON ASSESSMENT AND MITIGATION

(For a discussion of the provisions relating to radon assessment
and mitigation, see the portion of the Statement of Managers relat-
ing to title IV of the bill.)

GULF COAST HAZARDOUS SUBSTANCE RESEARCH, DEVELOPMENT, AND
DEMONSTRATION CENTER

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—The House amendment contains no compara-
ble provision.

Conference substitute—The conference substitute contains a pro-
vision directing the EPA Administrator to establish a hazardous
substance research, development, and demonstration center in Jef-
ferson County, Texas, for the purpose of conducting research to aid
in more effective hazardous substance response and management
throughout the Gulf Coast. It is the intent and expectation of the
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Conferees that the Center be located at Lamar University in Beat
mont, Texas. Funds under section 311 of CERCLA may be used t
carry out this provision. In order to carry out the purposes of thi
Center, the Center can make grants, accept contributions, an
enter into agreements with universities located in Texas, Louis:
ana, Mississippi, Alabama, and Florida. In carrying out its respor.
sibilities, the Center is not limited to working with universities; i
may also negotiate arrangements with Federal and State agencie
and industry.

RADON PROTECTION

Senate amendment—Section 156 of the Senate amendment con
tains a provision expressing the sense of Congress that the Presi
dent, in selecting response actions for facilities on the NPL, ma
use innovative and alternative methods which protect huma
health and the environment.

House amendment—The House amendment contains no compara
ble provision.

Conference substitute—The conference substitute adopts th
Senate provision.

SPILL CONTROL TECHNOLOGY

Senate amendment—The Senate amendment contains no compa
rable provision.

House amendmernt—The House amendment contains no compara
ble provision.

Conference substitute—The conference substitute contains a pro
vision authorizing the Department of Energy’s Office of Fossi
Energy to develop, implement and manage a research and develop
ment program, and a testing and evaluation of response technol
ogies program related to hazardous substance spills. These pro
grams are to use the Liquefied Gaseous Fuels Spill Test Facility a
the Frenchman Flat site.

The Conferees took this action after learning of the unique capa
bilities and the strong support the Department of Energy has fo:
this site. At the same time, the Conferees are concerned that thi
user-sponsored facility may be vastly under-utilized when there ar
no formal industry commitments to use the facility.

Because the site has the potential to assist other hazardous sub
stance related research, testing and evaluation activities, the Con
ferees believe that the Department of Energy’s Office of Fossi
Energy should, to the extent practicable, coordinate with the U.S
Environmental Protection Agency’s Office of Emergency and Re
medial Response and the Department of Transportation. In addi
tion, the Department of Energy is directed to enter into contract:
and grants with a non-profit organization in Albany County, Wyo
ming. It is the intent and expectation of the Conferees that the De
partment of Energy enter into grants and contracts with the West
ern Research Institute to provide the necessary technical and ana

lytical support.
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PACIFIC NORTHWEST HAZARDOUS SUBSTANCE RESEARCH, DEVELOPMENT,
AND DEMONSTRATION CENTER

Senate amendment—The Senate amendment contains no compa-

rable provision. )

House amendment—The House amendment contains no compara-
ble provision. . .

Conference substitute—The conference substitute contains a pro-
vision directing the EPA Administrator to establish a hazardous
substance research, development, and demonstration center for the
purpose of conducting research to aid in more effective hazardous
substance response in the Pacific Northwest. It is the intent and
expectation of the Conferees that the Center be located at the Bat-
telle Memorial Institute Laboratories in Benton County, Washing-
ton, and Clallam County, Washington. In carrying out its responsi-
bilities, the Center is not limited to working with universities; it
may also negotiate arrangements with Federal and State agencies
and industry. In addition, the EPA Administrator and the Secre-
tary of Energy are authorized to enter into interagency agreements
with one another for the purpose of providing research into alter-
native and innovative technologies to characterize and assess the
nature and extent of hazardous waste (including radioactive mixed
waste) contamination at the Hanford site in the State of Washing-
ton.

SILVER CREEK TAILINGS

Senate amendment—The Senate amendment contains no compa-
rable provision.

House amendment—The House amendment contains no compara-
ble provision.

Conference substitute—The conference substitute contains a pro-
vision which has the effect of removing the Silver Creek Tailing
site in Utah from the list of sites recommended for inclusion on the
NPL, unless the President determines, upon specific site data not
used in the proposed listing of such site, that the site meets the re-
quirements of the Hazard Ranking System or any revised Hazard
Ranking System.

SECTION 119—RESPONSE-ACTION CONTRACTORS

.Senate amendment—The Senate amendment contains two provi-
sions directly related to the status of contractors who are engaged
by Federal or State governments for the purpose of undertaking re-
sponses under CERCLA.

The first of these two provisions is section 104 of the Senate
amendment, which proposes to amend the definition of “owner or
operator” contained in section 101(20) of CERCLA. The definition
would be modified to exclude response-action contractors from li-
ability under CERCLA except to the extent that there is a release
“primarily caused by the activities of such person.”

The second provision is section 152 of the Senate amendments,
which deals with the circumstances under which contractors would
be indemnified for liability which might arise under State law or
Federal laws other than CERCLA. Section 152 mandates indemnifi-
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cation against damages arising from the application of a strict ]
ability standard and authorizes indemnification for damages ari
ing based on a negligence standard.

The Second Senate amendment contains no provisions relating f
contractor competition and does not preempt State law with r
spect to contractor liability.

House amendment—The House amendment contains provisior
directly related to the liability and indemnification of respons
action contractors under both Federal and State laws, as well ¢
one dealing with contractor competition. The term “response actio
contractor” as used in this section for both liability and indemnif
cation purposes, covers any contractor who provides any “evalu:
tion, planning, engineering, surveying and mapping, design, co:
stlruction, equipment, or any ancillary services thereto for such f:
cility”.

Section 119 of the House amendment eliminates liability unde
any State or Federal law for damages resulting from the non-negl
gent actions of response action contractors. It also authorizes, i
subsection (c), the indemnification of such contractors in the ever
they are held liable for negligence, provided certain enumerated re
quirements are met. Subsection (f), relating to competition amon
contractors, prohibits denial of the right to bid on response actio
contracts on the grounds of certain Federal requirements whic
might otherwise be applicable.

Conference substitute—The conference substitute adopts th
House amendment with modifications.

The first modification to new subsection 119 provides that re
sponse action contractors shall not be liable except for their ow
negligence under CERCLA or any other Federal law for injuries
costs, damages, expenses, or other liability for any release o
threatened release of a hazardous substance, pollutant or contami
nant with respect to which it is a response action contractor. How
ever, this section does not affect the liability of any person unde
any warranty under Federal, State, or common law.

For purposes of Federal law, and in recognition of the inability o
contractors to obtain insurance in the current market as well a
their essential role in responding to releases caused by others, thi
conference substitute provides a standard of liability based on neg
ligence. Liability which might arise under non-Federal laws, how
ever, is untouched by the conference substitute. The existing stand
ard of liability for responsible parties under CERCLA is main
tained. The conferees hope that this amendment will induce State:
to deal with the question of liability within their own borders. Th
conferees urge States to take note of the Federal standards anc
review their own standards of liability.

The President, under specific circumstances and subject to re
quirements as set forth in the House amendment, may enter int
indemnification agreements with response action contractors for li
ability due to negligence. Indemnification may not be provided
however, for liability arising out of the application of a standard o
strict liability. The President shall not set limits and deductible:
for indemnification under this provision so that they are at sucl
unreasonable levels so as to make the indemnification agreemen
worthless.
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The costs of indemnification are costs of response for purposes of
CERCLA, and thus are costs recoverable under CERCLA. Under
subsection 119(d) a responsible party may not be considered a re-
sponse action contractor with respect to a release for which it is
potentially liable under section 107. This constraint applies to both
liability and indemnification. Also, responsible parties are barred
from raising the third-party defense contained in section 107(bX3)
in cases where the release resulted from the acts or omissions of a
response action contractor. _ ) _

As a general rule, the President shall not participate directly in
the defense of response action contractors in actions for claims sub-
ject to indemnification under this provision. However, the Presi-
dent retains the right to control the defense and settlement actions
subject to indemnification agreements. In deciding whether to par-
ticipate in such defenses, the President shall avoid any situation
which places the executive branch in a conflict of interest in de-
fending such suits.

The selection of response action contractors is subject to the ge-
neric requirements of otherwise applicable Federal selection proce-
dures when such contracts are negotiated by Federal agencies.

SectioN 120—FEDERAL FACILITIES

Senate amendment—The Senate amendment reaffirms that
except for any requirements relating to bonding, insurance, or fi-
nancial responsibility, all provisions of CERCLA applicable to pri-
vate facilities are applicable to Federal agencies in the same
manner and to the same extent.

The Senate amendment requires the Administrator to establish a
special Federal Agency Hazardous Waste Compliance Docket con-
taining all information submitted under Section 3016 of the Solid
Waste Disposal Act and notice of each subsequent action taken
under this Act with respect to the facility. Periodic updates of the
Docket are required every three months by publication in the Fed-
eral Register.

The Administrator must assure that a preliminary assessment is
conducted for each facility on the Docket within eighteen months
after enactment. Where appropriate, following the preliminary as-
sessment, the Administrator must complete the evaluation and list-
ing of such facilities on the National Priorities List within twenty
months after date of enactment.

Within six months after inclusion on the National Priorities List,
each agency is to enter into an agreement with the Administrator
and appropriate State authorities under which the agency will
carry out a remedial investigation and feasibility study for the fa-
cility no later than six months after completion of the RIFS. The
Admlmstratpr‘ is required to enter into an agreement with each
agency providing a schedule for the expeditious cleanup of the fa-
cility. The Senate amendment provides that substantial continuous
physical on-site remedial action must be commenced at such facili-
ty which is the subject to an agreement within twelve months after
completion of remedial design.

The Senate amendment also provides that unless the Adminis-
trator has entered into a memorandum of understanding with the
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head of a Federal agency, the concurrence of the Administrator
shall be required for the selection of appropriate remedial action
and the administrative order authorities of Section 106(a) are dele-
gated to the Administrator.

Each agency is required to complete cleanup as expeditiously as
practicable after the date of the interagency agreement and to in-
clude in its annual budget submissions to the Congress a request
for funding adequate to complete cleanup, and a review of alterna-
tive agency funding which could be used to provide the costs of
cleanup.

The contents of each interagency agreement shall include a
review of alternative remedial actions and selection of a remedial
action plan by the Administrator, a schedule for completion, and
arrangements for long-term operation and maintenance.

The Senate amendment requires that following approval of an
agreement between the Administrator and another potentially re-
sponsible party to properly perform a remedial investigation and
feasibility study or remedial action at the Federal facility within
the prescribed deadlines, such agreement must be entered in the
appropriate United States district court as a consent decree under
Section 106 of this Act.

The Senate amendment explicitly provides for State and local
participation in the planning, formulation and selection of the re-
medial action by the Administrator at Federal facilities.

The President may exempt any facility from compliance with
guidelines, rules, regulations, or criteria if he determines it is in
the paramount interest of the United States. No such exemption
shall be granted due to lack of appropriation unless the President
shall have specifically requested such appropriation as part of the
budgetary process and the Congress has failed to make available
the requested appropriation.

The Senate amendment provides the authority for the head of
each agency to compromise or settle any claim or demand under
this Act arising out of activities of his agency, where such settle-
ment is $25,000 or less.

House amendment—The House amendment provides that each
Federal agency is subject to and must comply with this Act. It also
provides that, except for financial responsibility requirements, all
guidelines, rules, regulations and criteria applicable to preliminary
assessments, to evaluations pursuant to the National Contingency
Plan, to inclusion on the National Priorities List, and to remedizal
actions at facilities where hazardous substances are located shall
also be applicable to facilities which are owned or operated by the
Federal government. State laws concerning removal or remedial
actions are made explicitly applicable to response actions undertak-
en at facilities owned or operated by the Federal government
which are not on the National Priorities List.

The Administrator must establish a special Federal Agency Haz-
ardous Waste Compliance Docket for each department, agency, or
instrumentality of the United States. The Docket is required to
contain information submitted by each Federal agency under Sec-
tion 108 of this Act, Sections 3005 or 3010 of the Solid Waste Dis-
posal Act, and the inventory required by Section 3016 of that Act,
including information on off-site contamination. Periodic updates of
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the Docket are required every six months by publication in the
Federal Register. o

The Administrator is required to evaluate each facility included
in the Docket not later than January 31, 1987, where such.ev_alua-
tion is warranted on the basis of a site inspection or preliminary
assessment. Any State Governor can obtain an evaluation of any
facility included in the Docket. Facilities meeting the criteria for
inclusion on the National Priorities List must be included within
twelve months after evaluation. o . .

For any facility listed on the National Priorities List, a remedial
investigation and feasibility study must be commenced by the Fed-
eral agency, in consultation with the Administrator, within six
months. Thereafter, within 180 days of completion of the RIFS, the
head of the Federal agency must enter into an interagency agree-
ment with the Administrator for expeditious completion of all nec-
essary remedial action. Commencement of substantial continuous
physical on-site remedial action is mandated at each facility not
later than fifteen months after completion of the investigation and
study.

T}ﬁe contents of each interagency agreement shall include a
review of alternate remedial actions and selection of a remedial
action plan by the Administrator, a schedule for completion, and
arrangements for long-term operations and maintenance.

The Administrator is required to publish regulations within
eighteen months requiring notice of hazardous substance storage,
release, or disposal activities on property transferred by the Feder-
al government and deeds transferring real property owned by the
United States must contain certain covenants and other informa-
tion.

The House amendment affirms that the corrective action re-
quirements of the Solid Waste Disposal Act apply to Federal facili-
ties and nothing in this section affects the obligation of Federal
agencies to comply with such requirements.

To protect the national security interests at a Department of De-
fense or Department of Energy facility, the President is authorized
to grant an exemption from any requirement of certain titles of the
Superfund Amendments and Reauthorization Act of 1986 which
may not exceed one year per issuance. Notification must be provid-
ed to the Congress within thirty days of the President’s issuance of
an exemption order. Requirements of the Atomic Energy Act con-
cerning the handling of restricted data and national security infor-
mation are made applicable to the grant of access to classified in-
formation.

“Certain Department of Energy facilities in the State of Missouri
were provided a limited exemption from the requirements of Sec-
tion 120 where a response action plan was under development.

Conference substitute—The conference substitute adopts provi-
sions from both the House and Senate amendments.

The conference substitute adopts the House provision requiring
the application of the Act to the Federal government with the
modification that the subsection not apply to requirements pertain-
ing to bonding, insurance, or financial responsibility.

This provision clarifies that all guidelines, rules, regulations and
criteria promulgated pursuant to CERCLA must be complied with
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by all Federally-owned or operated facilities unless specifically ex-
empted by this Act. Federal agencies must comply with all proce-
dural and substantive provisions of the National Contingency Plan.

The conference substitute adopts the Senate amendment estab-
lishing the Federal Agency Hazardous Waste Compliance Docket
modified by House language adding information submitted by each
agency under Sections 3005 or 3010 of the Solid Waste Disposal Act
and under Section 103 of this Act, as well as information on off-site
contamination under Section 3016 of SWDA. Following notification
under Section 103, where the EPA Administrator concurs that a re-
sponse to source, special nuclear or by-product material (as defined
by the Atomic Energy Act) is being conducted in accordance with
the National Contingency Plan under other Federal statutues,
docketing under subsection (c¢) is not required.

Periodic updates of the docket are required every six months as
provided in the House amendment.

The conference substitute adopts the Senate amendment relating
to assessment and evaluation modified to apply to the entire docket
and substituting thirty months in lieu of twenty months as the
time frame for completion of evaluation and listing. The provision
requires placement of all qualifying Federal facilities on the Na-
tional Priorities List no later than 30 months after the date of en-
actment. This deadline is intended to be an outside limit and to es-
tablish the latest date on which facilities can be listed. Federal
agencies and departments, working in conjunction with EPA,
should make every effort to propose and list facilities in install-
ments as soon as possible during the 30-month period, as the facili-
ties are evaluated under the Hazard Ranking System.

The conference substitute includes House language requiring the
Administrator to conduct an evaluation of any facility included in
the docket upon petition from the Governor of any State. The eval-
uation criteria for Federal facilities are to be applied in the same
manner as for private facilities.

The conference substitute adopts the House provision, which
mandates the commencement of a remedial investigation and feasi-
bility study not later than six months after listing on the National
Priorities List, modified to require consultation with appropriate
State authorities. The conference substitute also adopts the House
provision relating to commencement of remedial action requiring
an interagency agreement within 180 days and mandates com-
mencement of substantial continuous physical on-site remedial
action at each facility not later than 15 months after completion of
the remedial investigation and feasibility study. The Senate provi-
sion requiring completion of remedial action with conforming modi-
fications is adopted. )

The House and Senate provisions both contain language requir-
ing that the contents of the interagency agreement include a
review of alternative remedial actions and selection of a remedial
action plan by the Administrator. This provision is modified by the
conference substitute to provide for the joint selection of the reme-
dial action by the head of a Federal agency and the Administrator,
with the Administrator having the ultimate selection authority in

case of disagreement.



242

Responsibility for selection of a remedial action is shared by the
head of the relevant department, agency, or instrumentality and
the Administrator. However, the Administrator has the additional
responsibility to make an independent determination that the se-
lected remedial action is consistent with the National Contingency
Plan and is the most appropriate remedial action for the affected
facility. The Administrator is required to select the remedial action
where there is disagreement. o

A site-specific Record of Decision (ROD) signed by the Adminis-
trator and the relevant Federal department or agency can be used
to meet the requirements of this section regarding a site-specific
interagency agreement (JIAG) where such ROD incorporates a
review of alternative remedial actions and selection of the remedial
action, a schedule for completion of the remedial action, and pro-
vides for a long-term operation and maintenance of the facility.
These elements of the ROD are identical to those required by sub-
section (e)4), and such a ROD would serve as the interagency
agreement.

The conference substitute adopts the Senate provision relating to
State and local participation modified to clarify that Federal agen-
cies are also subject to and must comply with the State participa-
tion requirements set forth in Section 121 (relating to cleanup
standards). The conference substitute includes the Senate provision
requiring settlements between the EPA Administrator and a pri-
vate potentially responsible party for a Federal facility cleanup to
be entered as a consent decree in the appropriate United States
District Court. The inter-agency agreements between the Adminis-
trator of the Environmental Protection Agency and the heads of
other Federal agencies are enforceable documents just as adminis-
trative orders under the Solid Waste Disposal Act and as such are
subject to the citizen suit and penalties provisions of the Superfund
Amendments and Reauthorization Act of 1986. Thus penalties can
be assessed against Federal agencies for violating terms of agree-
ments with the EPA Administrator.

This clarifies that CERCLA, together with RCRA, requires Feder-
al facilities to comply with all Federal, State and local require-
ments, procedural and substantive, including fees and penalties,
except as provided in section 121.

The House provision relating to property transferred by Federal
agencies and obligations of Federal facilities under the Solid Waste
Disposal Act is adopted by the conference substitute. In affirming
the applicability of the corrective action requirements of the Solid
Waste Disposal Act to Federal facilities, the conferees explicitly
rgfer to the requirements of Section 3004(u) as set forth in the En-
vironmental Protection Agency’s recodification rule published on
July 15, 1985, and the interpretation signed by the Administrator
on February 11, 1986, and published in the Federal Register on
March 5, 1986. Federal facilities are subject to corrective require-
ments to the same extent as any facility owned or operated by pri-
vate parties and operate under the same property-wide definition
of facility.

Further, the conference substitute adopts the House provision re-
lating to site-specific national security exemptions conditioned by
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language in the Senate amendment relating to specific requests for
appropriations by the President.

The national security waiver should be applied only on a site-spe-
cific and instance-specific basis, and with appropriate restraint.
The waiver is intended to protect the legitimate national security
interests of the United States. The waiver was included—as it has
been in other major Federal environmental laws—because the De-
partments of Defense and Energy expressed concern that operation
of their facilities, vital to national security, could be seriously
interfered with, particularly in time of war and other national
emergencies. The national security waiver is not intended to rou-
tinely exempt response actions at Federal facilities from the public
health and environmental standards imposed under the Act. Fur-
thermore, the duration of the national security waiver is not in-
tended to continue beyond the time required to protect legitimate
national security interests. Such response actions should be con-
ducted in an expeditious and sound manner that provides protec-
tion of human health and the environment.

The conference substitute deletes the Senate provisions relating
to Federal agency settlements and memorandums of understanding
between the Administrator and the head of a Federal agency with
regard to selection of remedial actions.

The conference substitute retains the limited grandfather provi-
sion in the House amendment for certain Department of Energy fa-
cilities, but the requirements of this Act, including Sections 120
and 121, apply to all Federally-owned or operated facilities, includ-
ing those facilities for which a response action, remedial action
plan or other type of cleanup plan, in whole or part, is currently
under development.

All provisions of the Act relating to Federal facilities, including
the terms of interagency agreements and records of decisions, are
subject to the citizens suits provision.

The Administrator shall take into account the special ecological
and environmental missions of certain Federal land managers,
such as the Fish and Wildlife Service, when fulfilling the require-
ments of this section. The Administrator shall consider closely the
plans for remedial actions recommended by these Federal of_ﬁcials
to ensure that repsonse actions undertaken pursuant to this Act
are compatible with the ecological and environmental responsibil-
ities of these other Federal agencies. )

The costs and expenses of the Administrator of the Environmen-
tal Protection Agency in overseeing the response activities at Fed-
eral facilities are reasonably necessary for and incidental to the im-
plementation of this Act and are payable under Section 111.

SecTioN 121 —CLEANUP STANDARDS

Senate amendment—The Senate bill amends section 104(c)(4) of
CERCLA to require that the President must select remedial actions
that, to the extent practicable, are in accordance vylth the NCP and
that provide for cost-effective response, taking into account the
total short- and long-term costs including operation and mainte-
nance. Remedial actions under sections 104 or 106 must attain a
degree of cleanup of hazardous substances, pollutants and contami-
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nants from the environment and control of further release at a
minimum that assures protection of human health and the envi-
ronment. Remedial actions must be relevant and appropriate under
the circumstances presented. Remedial actions involving perma-
nent treatment are preferred over those not involving treatment,
and off-site transport and disposal without treatment is the least
favored alternative. No RCRA or Clean Water Act permit is re-
guired for the portion of any response action conducted entirely on-
site, if done in compliance with this paragraph. The Fund-balanc-
ing provision of section 104(c)(4) is continued in new subparagraph
(E). Under sections 114(a) and 302(d) of CERCLA, more stringent
State standards and permit requirements apply to facilities that
are the subject of remedial actions selected under these provisions.

House amendment—The House amendment adds a new section
121 to CERCLA governing the selection of remedial actions under
sections 104 and 106. Under this new section, remedial actions
must be cost-effective, in accordance with the NCP, and require
that level or standard of control of each hazardous substance or
pollutant or contaminant at the facility that is necessary to protect
human health and the environment. The Administrator must, to
the maximum extent practicable, select permanent solutions, and if
such a permanent solution is not feasible, the facility must be
placed in a separate category of the NPL and reviewed no less fre-
quently than every 5 years to determine if a permanent solution
has become available and whether the existing remedy continues
to protect human health and the environment. If permanent solu-
tions are not feasible for particular sites, the Administrator is to
consider containment in above-ground engineered structures. The
Administrator is required to assess the long-term effectiveness of
various alternatives, including permanent solutions, taking into ac-
count specified factors, and remedial actions involving treatment
are preferred.

For hazardous substances, pollutants and contaminants which
remain on-site, the House amendment requires that remedial ac-
tions must require a level or standard of control which is at least
equivalent to a legally applicable or relevant and appropriate
standard under the Toxic Substances Control Act, the Safe Drink-
ing Water Act, the Clean Air Act, the Clean Water Act, or the
Solid Waste Disposal Act or water quality criteria under the Clean
Water Act. The Administrator is also required to consider any tol-
erance level established under the Federal Food, Drug, and Cosmet-
ic Act. More stringent State standards also must be met, in accord-
ance with a specified procedure. Remedial action involving contain-
ment must comply with the standards applicable to facilities re-
quired to obtain permits under subtitle C of the Solid Waste Dis-
posal Act.

Material transferred off-site must be transferred to a facility op-
erating in physical compliance with a RCRA or TSCA permit, to be
placed in a unit that is not releasing any hazardous waste or con-
stituent thereof into groundwater or surface water, and where any
releases at other units at the facility are being controlled by a cor-
rective action program approved by the Administrator.

The House amendment authorizes the Administrator to waive re-
quirements under other Federal and State laws applicable to reme-
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dial actions under section 121(g), in specified cases: an alternative
remedial action will provide protection of human health and the
environment substantially equivalent to the remedial action neces-
sary to comply with such requirements; compliance with such re-
quirements will result in greater risk to human health and the en-
vironment than alternative options; compliance with such require-
ments is technically impracticable from an engineering perspective;
compliance will consume a disportionate share of the Fund (the
Fund-balancing test of current law); or compliance will cost private
parties substantially more than the Fund would pay if the Fund-
balancing test were applied. Waivers cannot result in the violation
of the Clean Water Act, the Marine Protection, Research, and
ianctuaries Act, the Clean Air Act, or the Safe Drinking Water
ct.

On-site remedial actions do not require permits other than under
the Cloan Air Act, the Clean Water Act, the Safe Drinking Water
Act, and State groundwater laws. Removal actions under emergen-
cy circumstances do not require permits.

The House amendment sets out a detailed procedure through
which State permit requirements and State substantive standards
will apply to remedial actions selected under this Act. Separate
provisions deal with State concurrence or nonconcurrence at Fund-
financed sites, Federal facilities, and sites involving action under
section 106.

New section 121(k), added by the House amendment, requires re-
medial action involving treatment of dioxins or dibenzofurans to
meet specified requirements. New subsection (1) requires the Ad-
ministrator to use value engineering review in evaluating the cost
effectiveness of a response action projected to cost more than
$4,000,000. New subsection (m) authorizes a State to waive the
permit requirements of RCRA for mobile incinerator units involved
in onsite remedial actions. ,

Conference substitute—The conference substitute adds a new sec-
tion 121 governing the selection of remedial actions under sections
104 and 106. Under this new section, remedial actions must assure
protection of human health and the environment, and must be in
accordance with this new section, in accordance with the NCP, to
the extent practicable, and cost effective taking into account the
short- and long-term costs including operation and maintenance.

The provision that actions under both sections 104 and 106 must
be cost-effective is a recognition of EPA’s existing policy as em-
bodied in the National Contingency Plan. The term “cost-effective’
means that in determining the appropriate level of cleanup the
President first determines the appropriate level of environmental
and health protection to be achieved and then selects a cost-effi-
cient means of achieving that goal. Only after the President deter-
mines, by the selection of applicable or relevant and appropriate
requirements, that adequate protection of human health and the
environment will be achieved, is it appropriate to consider cost ef-
fectiveness.

Remedial actions involving permanent treatment are preferred
over those not involving such treatment, and off-site transport gnd
disposal without such treatment is the least favored alternative.
The President must assess the long-term effectiveness of various al-
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ternatives, including permanent solutions and alternative treat-
ment technologies, taking into account specified factors, and must
select remedial actions that utilize permanent solutions and alter-
native treatment technologies to the maximum extent practicable.
If the President does not select such a remedial action, the Presi-
dent must publish an explanation. The President may select a re-
medial action involving a permanent solution or alternative treat-
ment technology whether or not such an action has been achieved
in practice at any similar site.

Under new section 121(c), the President must review any facility
at which any hazardous substance remains after a remedial action,
no less often than every 5 years. If upon such review it is the judg-
ment of the President that action is appropriate at the facility
under such section 104 or 106, the President must take such action
or require a responsible party to take such action. The President is
required to report to the Congress on what facilities require such
review and the results of such review.

New section 121(d) establishes the substantive standards that re-
medial actions under sections 104 and 106 must meet. The general
standard is that remedial actions must attain a degree of cleanup
of hazardous substances, pollutants and contaminants released into
the environment and of control of further release at a minimum
that assures protection of human health and the environment. For
any material that will remain onsite, the remedial action must re-
quire a level or standard of control that at least attains any legally
applicable or relevant and appropriate—

standard, requirement, criteria, or limitation under any Fed-
eral environmental law, including (but not limited to) the
Toxic Substances Control Act, the Safe Drinking Water Act,
the Clean Air Act, the Clean Water Act, the Marine Protec-
tilog, tl;{esearch, and Sanctuaries Act, or the Solid Waste Dispos-
al Act;

more stringent promulgated standard, requirement, criteria,
or limitation under a State environmental or facility siting law
that has been identified to the President by the State in a
timely manner.

A remedial action must require a level or standard of control
that at least attains Maximum Contaminant Level Goals estab-
lished under the Safe Drinking Water Act and water quality crite-
ria established under section 303 or 304 of the Clean Water Act,
where such goals or criteria are relevant and appropriate. In deter-
mining whether water quality criteria are relevant and appropri-
ate, the President shall consider the designated or potential use of
the surface or groundwater, the environmental media affected, the
purposes for which the criteria were developed, and the latest in-
formation available.

The conference substitute restricts the use of any alternate con-
centration level process in the selection of remedial action. Under
new section 121(d)2)(B)(ii), an alternate concentration level process
cannot be used to modify or establish legally applicable standards
undey this section (for example, a groundwater protection stand-
ard) if the process assumes a point of human exposure beyond the
facility boundary. The only exception is in cases of a known or pro-
jected point of entry of groundwater to which such a standard



247

would apply, into surface water which is a reasonable distance
from the facility boundary. If at such points of entry, or at any
point downstream where accumulations of constituents may occur,
there will be no statistically significant increase of such constitu-
ents in the surface water from such groundwater, and there are en-
forceable measures that preclude human exposure at any point be-
tween the facility boundary and points of entry into surface water,
an alternate concentration level process may assume such points of
entry into surface water as the point of human exposure.

In developing projections that there will not be a statistically sig-
nificant increase of constituents from such groundwater and sur-
face water either at the point of entry or at any point where there
is reason to believe accumulation of constituents may occur down-
stream, there must be sufficient background data developed, in con-
junction with the conduct of the remedial investigation/feasibility
study, for both the point of entry and at any point where there is
reason to believe accumlation of constituents may occur down-
stream, to allow a determination of whether the projected increase
is greater than the 95 percent confidence limit for concentrations
in surface water. In making such determinations for potential accu-
mulations downstream, the President shall take into account the
ability of the constituents to degrade, and areas along shorelines,
areas of standing water, and biota where such constituents may be
expected to settle out or accumulate. Measurements and projec-
tions shall not be based solely on annual averages, but the follow-
ing shall also be considered as appropriate: seasonal surface water
conditions; natural cycles and ambient conditions; flow, stream
width, and stream depth; and the surface to groundwater relation-
ship.

This section, sanctioning the use of an alternate concentration
limit process that assumes points of exposure beyond the facility
boundary, is limited to cleanup under CERCLA in which surface
water is a reasonable distance from the facility boundary. This sec-
tion does not address the use of alternate concentration limit proc-
esses under other environmental laws.

Under the new section 121(d)2XC), a State standard, require-
ment, criteria, or limitation that could effectively result in tl_le
statewide prohibition of land disposal of hazardous substances will
not apply, if certain conditions exist. First, the President must
comply with subsection (b). Second, even after compliance with sub-
section (b), the President must have proposed a remedial action
that does not involve permanent treatment and for which the pro-
posed disposition of waste from the remedial action is land dlspgsa}l
within such State. In that case, the State standard will apply if it
is of general applicability and formally adopted, based on hydrolog-
ic, geologic, or other relevant considerations (and not adopted fpr
the purpose of precluding onsite remedial actions or other land dis-
posal for reasons unrelated to protection of human health and the
environment), and the State arranges for, and assures payment of
the incremental costs of using, an alternative facility for disposi-
tion of such materials. Clause (iv) requires the President to con-
form the remedial action at the Picillo Pig Farm site, Rhode Island,
to the State standard.
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While the requirements of subparagraph (C) create circum-
stances under which State requirements may be avoided, it does
not establish a system of preemption. Nor does the subparagraph
restrict the right of a State to undertake a clean-up or to recover
the costs of the clean-up under State law or CERCLA. If a State
chooses to undertake a response action pursuant to a State stand-
ard, requirement, criteria, or limitation that would not apply to a
remedial action proposed by the President as a result of subpara-
graph (C), such action by the State shall not be interpreted or con-
strued to be inconsistent with the National Contingency Plan for
the purpose of section 107 of this Act solely as a result of the provi-
sions of subparagraph (C).

Under new section 121(d)(3), material transferred offsite must be
transferred to a facility operating in physical compliance with
RCRA (or where applicable, TSCA or other Federal law) and appli-
cable State requirements, including permitting requirements, to be
placed in a unit that the President determines is not releasing any
hazardous waste or constituent thereof into groundwater or surface
water or soil. In addition, the section requires that any releases at
other units at the facility are being controlled by a corrective
action program approved by the Administrator under subtitle C of
RCRA. The President must notify owners or operators of facilities
of any determination under this paragraph.

The response and remedial actions taken by EPA under this pro-
gram must be designed and carefully monitored to ensure that the
proposed solutions to today’s problems do not create new, perhaps
more serious problems tomorrow. This is an especially important
responsibility when the waste material is removed to a land dispos-
al facility that, if improperly operated in violation of RCRA re-
quirements, could contaminate groundwater or surface water and
thereby present threats to human health and the environment.

The Managers expect that EPA shall initiate rulemaking within
180 days to implement the notice requirements of this provision.
The Managers further expect that the owner or operator of a facili-
ty will be provided with an opportunity to meet informally prior to
& final determination of eligibility except with regard to emergency
removal actions. The Administrator is expected to establish post-de-
termination procedures for resolving disputes related to determina-
tions made under subparagraphs (A) and (B). In implementing this
provison, the Agency should give appropriate consideration to the
significance of the violations, including Class I violations, as com-
pared with minor paperwork violations. Until the conclusion of
such rulemaking, the Administrator shall implement these provi-
sions on the basis of the statutory terms.

The addition of “soil” to the requirements of (d)3)A) is intended
to preclude the transfer or disposal of hazardous wastes or constitu-
ents thereof into unlined units and lined units with releases other
than de minimis releases into soil.

New section 121(d)(4) authorizes the President to select remedial
actions that do not attain a legally applicable or relevant and ap-
propriate standard, requirements, criteria, or limitation, as re-
quired by section 121(d)(2), in six circumstances—

the remedial action selected is only part of a total remedial
action that will comply when completed;
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compliance would result in greater risk to human health or
the environment than alternative options;

compliance is technically impracticable from an engineering
perspective;

the remedial action selected will attain a standard of per-
formance that is equivalent to that required under the other-
wise applicable requirement, through use of another method or
approach;

with respect to a State standard, requirement, criteria, or
limitation, the State has not consistently applied it to other re-
medial actions; or

in the case of a remedial action that is solely Fund-financed,
the proposed remedial action is inappropriate under the Fund-
balancing test of previous section 104(c)(4).

The President must make and publish findings of such circum-
stances, before selecting a remedial action not in compliance with
section 121(d)(2).

The conference substitute does not include as a circumstance in
which the President may select a remedial action that does not
conform to a State requirement, anything comparable to section
121()(4)(A) of the House amendment. Any State standard that has
been waived by a responsible State official pursuant to State law is
not a legally applicable or relevant and appropriate standard
within the meaning of this section.

With respect to the provision regarding inconsistent application
of State standards, this provision will apply both where the stand-
ard is not of general applicability or where the standard has not
been applied consistently by the State.

Subsection (dX4)(D) allows the selection of a remedial action that
does not comply with a particular Federal or State standard or re-
quirement of environmental law, where an alternative provides the
same level of control as that standard or requirement through an
alternative means of control. This allows flexibility in the choice of
technology but does not allow any lesser standard or any other
basis (such as a risk-based calculation) for determining the required
level of control. However, an alternative standard may be risk-
based if the original standard was risk-based.

New section 121(e) provides that no Federal, State, or local
permit may be required for response action conducted entirely
onsite, where such response action is selected and carried out in
compliance with section 121. States are given the authority to en-
force requirements of consent decrees to which the remedial action
must conform, in Federal district court. Consent decrees are to con-
tain dispute resolution and enforcement provisions, and may in-
clude administrative enforcement. Consent decrees must contain
stipulated penalties for violations of the decree of $25,000 per day,
enforceable by the President or the State. ) )

New section 121(f) sets out the way in which States will be in-
volved in the selection of remedial actions. Paragraph (1) requires
regulations governing State participation, including notice to the
State of negotiations with potentially res_,po_n31ble parties and the
opportunity to participate in those negotiations and be a party to
any settlement. This latter requirement applies even in advance of
the promulgation of such regulations.
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New paragraph (2) provides that the President must give a State

| at least 30 days notice if the President proposes to select a remedi-
- al action under section 106 that does not attain a legally applicable
" or relevant and appropriate Federal or State standard, require-

ment, criteria, or limitation under the authority of section 121(d)(4).
The State may concur in such selection and become a signatory to
the consent decree. If the State does not concur, the State shall in-
tervene in the section 106 action before entry of the consent decree.
If the State establishes, on the administrative record (to which it is
entitled to contribute), that the finding of the President under sec-
tion 121(d)4) was not supported by substantial evidence, the court
shall order the remedial action conformed to such standard, re-
quirement, criteria, or limitation. If the court does not so modify
the remedial action, the State may assure payment of the incre-
mental costs of meeting such standard, requirement, criteria, or
limitation, and the remedial action (and consent decree embodying
it} will be so modified anyway.

The provisions of section 121(f)(3) apply to the selection of reme-
dial action at Federal facilities. The President must give a State at
least 30 days notice if the President proposes to select a remedial
action for a Federal facility that does not attain a legally applica-
ble or relevant and appropriate Federal or State standard, require-
ment, criteria, or limitation under the authority of section 121(d)(4).
If the State concurs in such selection, or fails to act within 30 days,
the remedial action may proceed. If the State does not concur, the
State may bring an action in Federal district court for the purpose
of determining whether the finding of the President under section
121(d)(4) is supported by substantial evidence. If the State estab-
lishes, on the administrative record, that the finding is not support-
ed by substantial evidence, the remedial action must be conformed
to such standard, requirement, criteria, or limitation. If the court
determines that the State has failed to establish that the finding
was not supported by substantial evidence, and the State within 60
days pays the incremental costs of meeting such standard, require-
ment, criteria, or limitation, the remedial action will be conformed
to the State’s wishes. If the State fails to pay within 60 days, the
remedial action shall proceed.

Nothing in new section 121(f(8) precludes the Federal agency
from taking remedial action unrelated to or not inconsistent with
the disputed standard, requirement, critera, or limitation, or gives
a court authority to enjoin such remedial action.

If the President determines that a permanent solution is not to
be utilized, the President may consider remedial actions in which
hazardous substances and pollutants and contaminants are secure-
ly contained in above-ground structures.

In addition, with respect to any remedial action which involves
treatment of chlorinated or halogenated dioxins or chlorinated or
halogenated dibenzofurans, the President shall require, to the max-
imu'm extent practicable, treatment that provides each of the fol-
owing:

(a) A destruction and removal efficiency meeting or exceed-
ing 99.9999 percent.
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(b) A treatment process which minimizes accidental emis-
sions of chlorinated or halogenated dioxins, dibenzofurans, and
other highly toxic materials to the environment.

(c) Protection against emissions of any hazardous substance
or pollutant or contaminant into the air during normal oper-
ation and equivalent protection during nonsteady operations
including start-up, shut-down, and power failures.

(d) Protection against secondary formation of halogenated
dioxins and dibenzofurans.

This requirement does not apply if the President determines that
(1) an alternative method of treatment or disposal attains a stand-
ard of performance that is equivalent, or (2) there will be no
human exposure to the hazardous substance or pollutant or con-
taminant containing chlorinated or halogenated dioxins or chlorin-
ated or halogenated dibenzofurans.

SECTION 122—SETTLEMENTS

Senate amendment—The Senate amendment authorizes the
President to enter into settlement agreements with potentially re-
sponsible parties for the payment or conduct of remedial action.
This provision also requires, with enumerated exceptions, the
President to provide a non-binding preliminary allocation of re-
sponsiblity among all potentially responsible persons at a facility
and authorizes the President to issue subpoenas for information
needed to make allocations. If a responsible party or parties makes
an offer to provide for payment or the undertaking of remedial
action exceeding 50 percent of the total allocation and the offer
was equal to or greater than the cumulative shares of the parties
making the offer, a decision to reject such offer would be subject to
judicial review. The provision authorizes the two mandatory cov-
enants not to sue: for off-site transport in certain circumstances
and for permanent treatment or destruction of hazardous sub-
stances. Finally, the provision authorizes settlements with de mini-
mis contributors and provides for mixed funding.

House amendment—The House amendment confirms the author-
ity of the Administrator of EPA to enter into settlement agree-
ments with responsible parties regarding the clean-up of sites
where hazardous substances have been or are threatened to be re-
leased. This provision also establishes a moratorium on action to
clean up a site while negotiations are ongoing.

Additionally, the provision requires that settlements be incorpo-
rated in consent decrees which allow for public comment and judi-
cial review, with a further authorization that settlements for per-
formance of removal actions, for de minimis contributors, and for
certain cost recovery under section 107 may be incorporated in ad-
ministrative orders subject to a public comment period. The provi-
sion also authorizes the Administrator to grant covenants not to
sue if such covenants are in the public interest. Finally, the provi-
sion authorizes the Administrator to reach early settlements with
de minimis contributors and to agree to administrative settlements
of cost recovery actions and authorizes mixed funding.
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Conference substitute—The conference substitute adopts the
House provision with several modifications. The substitute also in-
corporates specific elements of the Senate amendment.

As set forth in section 122(a) of the substitute, the decision of the
President to undertake the settlement procedures set forth in this
section is discretionary. Thus, the Conferees modified the language
of section 122(a) to clarify this intent. The language used in this
subsection is now identical to the language of section 122(g) which
authorizes settlements with de minimis contributors. In both con-
texts, the decision to undertake the procedures set forth is in the
discretion of the President.

Section 122(a) is also modified to state that the decision to use
these procedures is not subject to judicial review. The purposes of
the settlement procedures set forth in section 122 are to expedite
settlements and to assure the effective clean-up of Superfund sites.
Nothing in this section diminishes the responsibility of or pre-
cludes the court from reviewing the lodged consent decree to deter-
mine whether relevant requirements of the Act have been met and
whether entry of the decree is in the public interest.

Section 122(b)(1), which addresses mixed funding for site response
actions, provides that the President, where appropriate and in the
public interest, may reimburse parties for certain costs of actions
under the agreement by using monies from the Fund on behalf of
parties who are unknown, insolvent, similarly unavailable, or
refuse to settle.

In cases of mixed funding, the President is to undertake actions
to impose the costs of the Fund obligations on non-settlors. Such
actions may be to seek reimbursement for expenditures already
made or to determine liability in advance of the actual incurrence
of costs. But in any case, the burdens of mixed funding should be
shifted to non-settlors, whether through reliance on the authorities
of this Act or other laws, unless it would be unreasonable to under-
take such efforts.

Section 122(b)4), regarding future obligations of the Fund, re-
flects a compromise between the House and Senate provisions. It
was adopted as an additional incentive for the President to select
permanent remedies and thus avoid the circumstance where the
failure of a remedy would result in additional Fund expenditures.
It should also serve as a settlement incentive for private parties in
mixed funding cases, but the conferees strongly emphasize that
every effort should be made by the President to recover the obliga-
tion from non-settlors. In actual practice, this provision is intended
?lsl a{estraint and limit on the President’s use of mixed-funding au-

ority.

The obligation of the Fund for future liability is limited to the
extent that subsequent remedial actions are necessary by reason of
the failure of the original remedial action. The parameters of Gov-
ernment future liability at a facility are to be defined by the provi-
sions of the consent decree which define the remedial action in-
volved. The obligation of the Fund for subsequent remedial action
applies only to that portion of the remedy which involved mixed
funding in the first instance. For any portion of the remedy which
did not involve mixed funding in the first instance there would be
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no obligation of the Fund for future remedial action under this pro-
vision.

Where in the course of the remedial action it becomes clear that
the remedial selection was based on incorrect information, making
the selection inappropriate, then the Government’s portion of
future liability will be recalibrated as part of a new remedial selec-
tion.

Section 122(e) is modified by the conference substitute in several
ways. First, section 122(e) now requires the President, in certain
circumstances, to provide notice and an opportunity for private
parties to conduct the RI/FS when entering into negotiations
under this section. The notice need not be accompanied by informa-
tion on volume and nature of waste and ranking if this information
is not available at the start of the RI/FS. A separate notice and
information release should be provided for private parties who ac-
tually conduct the remedial action. Information on volume, nature
and ranking of wastes should be made available routinely at this
time. This section further provides that this disclosure provision is
subject to the other privileges and protections of law, including at-
torney work product. However, such other privileges and protec-
tions of law do not apply to disclosure of information generated by
the President to duly authorized Committees of Congress. At the
same time, this provision does not extinguish or diminish disclo-
sure requirements under other provisions of Federal or State Law.

Section 122(e)(2) is modified to preclude the President from con-
ducting the remedial investigation and feasibility study (RI/FS),
except as provided in section (e)(4), but not other studies or investi-
gations under section 104(b), for 90 days. Nothing in this section
precludes the President from initiating a remedial design during a
moratorium for negotiaitons for private party action where an RI/
FS has been completed.

Section 122(e)(3) is added by the conference substitute to require
the President to develop guidelines for the preparation of non-bind-
ing preliminary allocations of responsibility. The President’s deci-
sion to prepare or not prepare a non-binding preliminary allocation
of responsibility (NBAR) at a facility is discretionary and therefore
not subject to citizens suits or judicial review. The President has
the discretion to allocate the total response costs among potentially
responsible parties as the President deems appropriate, including
parties for which the President is considering settlement agree-
ments under subsections (b) and (g) of section 122. ]

Section 122(e)3)B), incorporated in the conference substitute
from the Senate provision, authorizes the President to subpoena
such information as the President deems necessary for performing
an NBAR or to otherwise implement this section. '

Section 122(e)(3)C) prohibits the admission of NBARs in any pro-
ceedings, and section 122(e)3)(D) requires that the costs of produc-
ing an NBAR be reimbursed by a potentially responsible party
whose settlement offer is accepted by the President. If the offer is
not accepted, such costs are considered costs of response for pur-
poses of sections 111 and 107. ) )

Section 122(e)3)(E) provides that when the President has issued a
non-binding preliminary allocation of responsibility, and a poten-
tially responsible party has made a substantial offer for a response
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action which the president rejects, the President shall provide a
written explanation of such rejection. . ) .

In implementing this provision, the President will establish
threshold percentage criteria governing situations when the expla-
nation needs to be provided. A substantial offer is one which repre-
sents a commitment by the potentially responsible parties to un-
dertake or finance a predominant portion of the total remedial
action. Any substantial offer must provide for response or costs of
response for an amount equal to or greater than the cumulative
total, under the NBAR, of the potentially responsible parties
making the offer. For a substantial offer to exist, all other terms
must be agreed to. ‘

The President need provide not more than one explanation per
facility. The explanation shall be provided by the Administrator of
the Environmental Protection Agency, in consultation with the As-
sistant Attorney General for Land and Natural Resources, follow-
ing headquarters review in Washington. Due to the enforcement-
sensitive nature of NBARs, all such allocations must be prepared
solely by Federal employees.

Section 122(e)6) is included in the conference substitute to clarify
that no potentially responsible party may undertake any remedial
action at a facility unless such remedial action has been authorized
by the President.

Section 122(N(2)A) incorporates from the Senate provision the re-
quirement for a mandatory covenant not to sue in a settlement
agreement where the President, in his sole discretion, has rejected
an on-site remedy that meets the requirements of section 121 and
the President has required that the hazardous substances be taken
off-site. The Conferees adopted the provision concerning a covenant
not to sue for off-site transport under certain circumstances, in the
context of new section 121 of CERCLA, relating to cleanup stand-
ards. Section 121(bX1) provides that off-site transport and disposal
of hazardous substances or contaminated materials without treat-
ment should be the least favored remedial action where practicable
treatment technologies are available. Section 121(b)(1) also requires
that the President select a remedial action that is protective of
human health and the environment, that is cost-effective, and that
utilizes permanent solutions and alternative treatment technol-
ogies or resource recovery technologies to the maximum extent
practicable. The requirements of this section reflect the findings
and objectives of the Solid Waste Disposal Act, which find that cer-
tain classes of land disposal facilities are not capable of assuring
long-term containment of certain hazardous wastes. The special
covenant not to sue described in section 121(N(2)(A) applies to the
hazardous substances which are transported to and disposed of
under the terms of the consent decree at a Solid Waste Disposal
Act facility that satisfies the specific requirements of the Solid
Waste Disposal Act and has received a final permit pursuant to
Section 3005 of the Solid Waste Disposal Act.

Section 122(f)(2)(B), adopted from the Senate provision, provides
for mandatory covenants not to sue when the hazardous substance
is permanently destroyed. For purposes of the section 122(f}2)(B)
special covenant not to sue, the term “such facility” means that
portion of the facility where the remedial action involving the
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treatment of hazardous substances so as to destroy, eliminate, or
permanently immobilize the hazardous constituents of such sub-
stances has occurred. When a covenant not to sue is issued under
this subparagraph (B) on the basis of application of treatment tech-
nologies involving ‘“‘permanent immobilization” of hazardous sub-
stances or constituents of such substances, such technologies must
change the fundamental nature and character of such substances.
Placing the substance in a permanent storage container or other
containment method would not constitute a permanent immobiliza-
tion technology covered by this subparagraph.

The conference substitute deletes the House provision regarding
a potentially responsible party’s ability to obtain a covenant not to
sue without a “reopener’” for unknown conditions if that responsi-
ble party contributes to a “Groundwater and Surface Water Protec-
tion Fund” for any future problems at the facility. Instead, new
section 122(f)(6)(B) is added to require, except in extraordinary cir-
cumstances, reopeners for unknown conditions. The provision now
states that settlements shall not be granted without recpeners for
unknown conditions, except in extraordinary circumstances where
all other terms and conditions of the settlement agreement are suf-
ficient to protect health and the environment from any future re-
leases at or from the facility. This provision should be implemented
in a manner consistent with the current application of the Admin-
istration settlement policy as to unknown conditions. In addition,
section 122(f)(6)(C) was added, also consistent with current settle-
ment policy, to state that “The President is authorized to include
any provisions allowing future enforcement action under sections
106 or 107 that in the discretion of the President are necessary and
appropriate to assure protection of the public health, welfare and
the environment.”

As set forth in the discussion relating to section 122(a), the deci-
sion of the President to use the de minimis settlement procedures
under section 122(g) is discretionary.

Section 122(g) is further modified to clarify that the Attorney
General must give prior approval for administrative orders for set-
tlements where the total re