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SUPERFUND ISSUES

WEDNESDAY, SEPTEMBER 19, 1984

U.S. SENATE,
COMMIyrEE ON FINANCE,

Washington, DC.
The committee met, pursuant to notice, at 10:02 a.m, in room

SD-215, Dirksen Senate Office Building, the Hon. Bob Dole (chair-
man) presiding.

Present: Senators Dole, Symms, Durenberger, Wallop, Heinz,
Chafee, Danforth, Roth, Long, Bentsen, Boren, Bradley, and
Mitchell.

[The press release announcing the hearing and the prepared
statements of Senators Dole, Heinz, Symms, Moynihan, Bradley,
and Durenberger follow:]

[Press Release No. 84-175]

For immediate release, September 7, 1984.
U.S. Senate, Committee on Finance, SD-219, Dirksen Senate Office Building.

FINANCE COMMITTEE SETS HEARING ON SUPERFUND ISSUES

Senator Bob Dole (R., Kansas), Chairman of the Committee on Finance, an-
nounced today that the Committee will hold a hearing on the tax issues raised by
the Superfund legislation.

The hearing Will be held on Wednesday, September 19, 1984, at 10:00 a.m. in
Room SD-216 of the Dirksen Senate Office Budmg.

The Committee is interested in hearing testimony relating to proposals to extend
the Superfund hazardous waste cleanup program, with particular focus on changes
in the present Superfund taxes and on additional revenue sources that have been
suggested to raise funds for the program. "Everyone is committed to continuing the
Superfund program and to a strong Federal effort to clean up.hazardous wastes,"
Senator Dole said. "The issues we are particularly interested in exploring in our
hearing concern the size and scope of the cleanup und and the impact that tapping
particular revenue sources Would have on affected industries and on the economy as
a whole. Since the House of Representatives passed its Superfund bill, there has
been considerable concern that the haste with which the House acted required
sudden, and not necessarily well-informed, decisions on many of these questions. In
our Committee we want to avoid mistakes the House may have made and determine
hpw best to raise money for Superfund in a fair, efficient, and sensible manner."

STATEMENT OF SENATOR DOLE

This morning we begin two days of hearings on proposals to extend the Superfund
program for five years. While the present program does not expire until next year-
specifically, the taxes funding the program terminate on September 30, 1985-the
House of Representatives has already passed legislation that would extend and
greatly expand the program. In addition, last week the Senate Environment Com-
mittee ordered reported S. 2892, which would extend the program for five years and
expand program responsibilities to a cost of roughly $7.6 billion over 5 years. H.R.
5640, the House-pass bill, would cost at least $10 billion.

There is a lot of interest in extending Superfund. And let me say right at the
outset that there is virtually no disagreement that we will extend the program, and

(1)
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that we will increase funding for the program. I support that, and I know of no real
opposition. But that still leaves some very Important questions to answer, how much
does the program need, how much can EPA spend effectively over the next five
years, and how should we raise the revenue to fund hazardous waste cleanup.

FOCUS ON RMVENu
These are all questions that we need to explore. But the main concern of this com-

mittee, in connection with this legislation, is the size of the trust fund and the way
in which it is financed. The Environment Committee, in ordering reported S. 2892,did not spif revenue measures for the bill, partly in deference to this committee.
However, in a letter dated September 17th, Chairman Robert Stafford and ranking
member Jennings Randolph of that committee indicated that "there was a broad
consensus among Members against exclusive reliance on the current feedstock andcrude oil taxing mechanisms for supporting an expanded Superfund program." I am
sure we will want to take into account these views of the Environment Committee,
particularly since the House-passed bill does in fact rely exclusively on the current
feedstock and crude oil taxes to raise about $7.8 billion: over five times as much as
Congress planned to raise from the 1980 Superfund bill over the first five years.

Revenues for the Superfund, and particular revenue sources, are what we need to
focus on. When the costs of 4 par.cuMr government program, such as hazardous
waste cleanup, are by design allocated to particular industries, we do need to consid.
er the impact on those industries of making significant changes in the structure and
the level of those\taxes. We also have t6'consider the effects on our economy as a
whole. We want an effective tax scheme, but we also want to be fair, and we want
to be sensible.

I hope the witnesses this morning will be prepared to fill in some of the gaps in
our knowledge: there is a lot of detailed information that we have to digest in order
to evaluate revenue options that might be tapped for the Superfund program. These
hearings should start the process of informing this committee on the relevant
Issues.

STATmT OF SENATOR JOHN Hzz
I am pleased that the Chairman has agreed to schedule these hearings. The

Senate Committee on Environment and Public Works has worked in a timely and
conscientious manner to report a Superfund bill. I believe we should reauthorize the
Superfund during this Congress. Although the law enacted four years ago does not
expire until next year, it is important that we make a statement to the American
people that we are not going to turn our backs on what is probably the most serious
environmental problem of the decade: namely, the control of hazardous wastes.

My home state of Pennsylvania has 89 of the original Superfund it2e identified
by EPA and just last week six more sites were added. Of course these are just the
most dangerous sites; EPA investigated more than 1,000 sites across Pennsylvania
in choosing those 45, and will look at a total of 22,000 nationwide.

Frankly, my constituents are scared about what's out there. They are nervous
about those sites that have been identified as having hazardous wastes and are even
more nervous about what may be out there, but hasn't yet been found. They are
angry that EPA hasn't moved quickly enough to clean those Superfund sites near
their homes. Too often, EPA's response to these complaints has been that they have
limited resources and too many responsibilities. With that in mind, we must act
now to etisure adequate funding for the agency to get the job done, get it done prop-
erly, and get it done in a timely manner.

The Environment Committee reported out a bill which sets funding at $7.5 billion
over five years for the Superfund. This level is considerably higher than the first
$1.6 billion five-year program, but considerably less than the $10.2 billion five-year
p rami assed by the House. Lee Thomas, the Assistant Administrator for Solid
Waste ang Emergency Res onse at EPA, has testified that the agency would not be
able to effectively spend tMe amount provided for in the House bill. I believe that
the annual $1.5 billion called for in the bill before us today is a reasonable figre
and adequate to cover the federal government's responsibility t respond immedate-

ly in emergency situations and to complete the cleanups at the sites identified as
being most dangerous in the long term to public health. The responsibilities added
by the Environment Committee Will not burden the agency to the point where they
are not effectively using these funds, but adequate funding must be provided.

One amendment accepted by the Environment Con ee which addresses the
problem of maintaining Superfund sites after EPA has completed its initial remedi-
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al response, is of particular interest to me. State officials are worried that hey will
not have adequate resources to properly care for these sites once EPA's responsibil-
ities have ended. It makes no sense for the Federal government to do quick fix of
surface contamination when there is extensive groundwater contamination at a site.
The State will be burdened with the very costly responsibility of an operation and
maintenance program designed to clean up the subsurface. This is not a cost-effec-
tive solution. Long-term costs should be considered up front when the cleanup plan
is selected. Under this amendment to the Superfund, the Federal government will
share 90 percent of the O&M costs for the first five years instead of just the first
year after the cleanup has been completed. It is vital that those living around these
sites have the assurance that once EPA has acted, that there will be no continued
threat to public health and safety.

In raising the necessary revenue, we must look closely at the existing tax scheme:
its revenue-raising ability and its effect on the industries involved. The bill before
us has no recommended tax figures-just a list of those substances that are taxed
under the current law. We must look at what the feedstock tax has done to the pe-
trochemical industry. I am sure that some of those testifying here today can fill us
in on that. We must also look at what effect an increased tax rate will have on both
the domestic and world markets for these goods. But we must raise adequate reve-
nue to get the job done and to get it done right. This may mean expanding the tax
base. In doing so, however, we should not include substances which do not contrib-
ute to the hazardous waste problem.

I am encouraged that we are considering this bill. I believe that it is a very impor-
tant issue. However, we must proceed with caution. The program has had its prob-
lem in the past;-provide it with an efficient and effective future. We need a strong
and effective Superfund. In order to achieve that goal, we will have to raise ade-
quate revenue, but in so doing we must be sure that all parties are treated fairly.

STATEMENT OF SENATOR STEVE SYMMS

Good morning. I am not sure if I should thank the Chairman for holding these
hearings since I believe that it is unwise for us to enact legislation to fund Super-
fund before we recess. It is particularly troublesome since Superfund does not expire
until October 1985, and it appears that enactment of a Superfund bill now is simply
and election year gimmick-a gimmick which will be at the expense of American
jobs.

The original Superfund bill required EPA to present to Congress by December
1984 the results of several studies concerning the program's needs. Congress was
scheduled to act on the results of these studies and reauthorize Superfund by 1985.
In moving precipitously to reauthorize the law now, Congress is taking action before
all of the information is available to determine what is actually needed, and the
best way to fund those needs.

The Office of Technology Assessment (OTA) has completed an analysis of the
House-passed bill which essentially confirms that the House bill will mean the loss
of hundreds of thousands of jobs, billions of dollars to the U.S. economy, increased
dependence on foreign sources of supply, and will have an impact on our interna-
tional agreements on trade. Furthermore, the OTA study confirms that EPA cannot
efficiently spend the money that is being raised in the House bill over the time
period.

While I realize that the Senate Environment and Public Works Committee passed
a more limited bill, the amounts authorized are still higher than EPA can handle
because EPA does not have the programs and systems in place to efficiently allocate
that much money.

Further, the study raises serious questions about how we pay for this clean-up.
Obviously, I think this Committee is interested in raising taxes to pay for this pro-
gram in a manner which will have the least damaging impact on the economy.

At this time, I would like to submit a copy of the OTA Report for the Record..
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September 30, 1984

The Honorable Steve Symms
committee on usitce
United States Senate
ashington, DMCe 20510

Der Senator Symma:

Thank you for your request for analysis on the financing aspectss of the
reauthorisation of Superfund. We have received a similar request from
Senators Stafford and Randolph, Chairman and Ranking Minority Member of the
Committee on ItnviroNment and Public works.

becane of the analsis vs have performed for our published assment,
Techoloaeg gud onal=.t Stroteleo for IazardouVe ste Control. and our
Ongoing assssent On the $uperfund program, w have been able to prepare
testimony for the record for the Senate Comittee on Inviromment and Public
Works. We have delivered this testimony to that Committee, and are enclosing
a copy for you.

If you have further question,, please call me or have your staff call
Dr. Audrey hyrn or Dr. Joel Virechhorn at 226-2269.

FCibbous

smaonre
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STATEMENT OF JOEL S. HIRSCHHORNO SENIOR ASSOCIATE

OFFICE OF TECHNOLOGY ASSESSMENT

POR THE HEARING RECORD

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
UNITED STATES SENATE

September 10, 1984

At the request of the Committee's Chairman and Ranking

Minority Member, OTA has prepared this statement for the record
on Issues related to financing a reauthorized Superfund

program. This statement is based on work in TECHNOLOGIES AND
;MANAGEMENT STRATEGIES FOR HAZARDOUS WASTE CONTROL published in
1983, and on our ongoing assessment on uncontrolled hazardous
waste sites to be cleaned up under the Superfund program; the

latter assessment is expected to be delivered to Congress in
early 1985.

SUMMARY

Reauthorizing an ext-inded, expanded, and accelerated
Superfund program can be viewed as an interim action, followed by

reassessment and restructuring of the program. Key, goals of the

interim phase could be (a) to develop a long-term strategic plan

for Superfund, and (b) to build the technical capabilities and
institutional infrastructure, at both Federal and State levels,

for cleaning up a large number of sites over several decades.

Increasing the size of Superfund need not inflict negative

impacts on industry through very high feedstock taxes. The level

of funding can be matched to the rate at which many observers

think.Ithe present program is capable of spending money

efficiently; this is perhaps $3.6 billion over three years. A

significant portion of this can be generated from a Federal

waste-cud tax. Twenty States have adopted various forms of a

waste-end tax. State experiences have generally been positive,

with few problems, except for those arising from the use of

unreliable revenue projections. A Federal waste-end tax could be
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made simple to administer and could generate from $300 million to

$1 billion annually over the next several years, before waste
reduction efforts reduce the tax base substantially.'

Eventually, it is possible that as many as 10,000 sites may

require cleanup under Superfund at a cost of $50 billion to $100

billion, or more. If the Superfund program ultimately has to be

greatly expanded, neither feedstock nor waste end taxes will be

able to fund most of the program.

INTRODUCTION AND BACKGROUND

There are reasons for reauthorizing Superfund now rather

than waiting until the funding mechanism expires in 1085, but

concerns about too rigid and too large an expanded program are
valid. It is useful to think of the Superfund program as

evolving through three phases:

(1) In the first period, government reacted to strong public

pressures for action and established a large new program to deal
with a unique, technically complex, and poorly defined

environmental problem.

(2) In the second phase, which would be formed by the

present reauthorization, Congress responds to a public call to

clean up more sites; the new program might also emphasize the

need to refine and improve the system in order to accomplish more
effective cleanup.

(3) In the third phase, a mature and informed program would

be based on a comprehensive reassessment of the national problem

of uncontrolled hazardous waste sites and cost-effective

solutions to it.

* See Technologies and Hanaement Strategies for Hazardous Waste
Control. p. 31, OTA-N-196, March 1953. In 1983, OTA estimated
that $400 million dollars per year could be raised by a waste end
tax. More recent information and analysis suggest that this
estimate is conservative.
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- In this framework, the current reauthorization for an

extended, expanded, and accelerated program is viewed as an

interim measure. During the next year or two the information

that OTA, other Congressional support agencies, and EPA are

gathering will permit Congress to weigh more permanent policies

and implementation strategies for the third phase of Superfund.

Rather than concentrating exclusively on doing more faster, key

goals of the interim phase could be (a) to develop a long-term

strategic plan for Superfund, and (b) to build the technical

capabilities and institutional infrastructure, st both Federal

and State levels, for cleaning up a large number of sites over

several decades.

Based on several case studies of Superfund sites
(Stringfellow In California, Love Canal in New York, Seymour in
Indiana, and Times Beach In Missouri), OTA questions that EPA and

the States now have the technical, administrative, and
enforcement capabilities to expand and accelerate the program in

ways which would assure effective cleanups. It in also unclear

whether there are enough well trained and experienced people,

such as hydrogeologists, or enough firms, on which EPA Is now

heavily dependent, to do a good job on the large number of site

assessments and cleanups of a greatly expanded program.

Public pressures have prompted EPA to act at more sites, but

the question could be asked whether EPA has moved far enough in
assuring the long-term effectiveness of cleanup actions, and in

making the Superfiind program more efficient economically. For

example, EPA's contractors are performing large numbers of

feasibility studies !for evaluating remedial actions. Most of

these studies require similar information and analyses, at least

some of which should be transferrable from study to study.
However feasibility studies remain very expensive, suggesting

that contractors and consultants may not be moving up the
learning curve as effectively as they might.

All the information which OTA has been gathering as part of
its ongoing assessment on Superfund indicates that eventually

N.
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Superfund may have to be enlarged more substantially than current

estimates. Eventually, Superfund might be a multidecade,

multibillion dollar program to cleanup 10,000 or more sites with

high cost permanent solutions. This is. in contrast to the

current SPA estimate of 2,000 sites and cost estimates which, for

the most part, are based on partial or ineffective cleanup,

These include moving Superfund wastes to RCRA facilities which

may themselves become Superfund sites, and cleaning up the

surface of sites but postponing dealing with contaminated

aquifers.

For example, preliminary OTA data on-RCRA Subtitle D solid

waste facilities, such as sanitary and municipal landfills,

suggests that (a) about 20 percent of NPL sites are Subtitle D

facilites, (b) several hundred thousand active and inactive

Subtitle D facilities potentially pose a substantial and largely

unquantified threat to groundwater quality, (c) from 6,000 to

37,000 of these sites may require cleanup, (d) costs for

investigating and assessing these sites alone would, range from

$2.9 billion to $17 billion, and (e) remedial action costs for

these sites might range from $39 billion to $229 billion. The

magnitude of this problem will sharpen the issue of the 50

percent match provision for municipally owned and operated

facilities, and of the liability of local governments.

In addition, other categories of sites may need cleanup;
these include: (a) some currently opeTating Subtitle C hazardous

waste land disposal facilities that because of ineffective RCRA

groundwater protection standards and poor compliance are likely

to'contaminate groundwater; and (b) some of the nearly 20,000

uncontrolled hazardous waste-sites in EPA's inventory which do

not make it to the NPL. These latter sites are dropped after

preliminary assessments and site investigations, or because the

current Hazard Ranking Score system gives them a score below an

arbitrary value; in many cases, however, they may present threats

to human health or the environment similar to those sites which

do get placed on the NPL. It these sites do need cleanup, many
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will not get cleaned up by the States or by private parties, and

their cleanup will have to be financed by Superfund. In other

cases, recovery of cleanup costs could take years.

EXAMINATION OF AN INTERIM CONGRESSIONAL ACTION

The financial needs of the Superfund program inevitably

influence the feasibility and practicality of specific financing

mechanisms. For example, the feedstock tax in the init-ial

program was reasonable and expedient. The relatively low rates

of taxation that financed the initial $1.6 billion, five year

program were not likely to lead to unforeseen or negative

economic impacts on the industries most affected.
n..n r. A C or P1 A

. - L The estimates

presented by industry of potential economic impacts seem to be

reasonable, but it must be acknowledged that such estimates

involve many assumptions and are difficult to make for all the

feedstocks taxed. It might, however, be possible to increase the

revenues obtained from feedstock taxes by 100 to 200 percent

without incurring negative impacts on industry.

Furthermore, suggestions to tax intermediate chemicals can

lead to a loss in administrative simplicity possessed by the

original feedstock approach, and to much greater difficulties in

assessing negative impacts on industry. I
t pc so

1. See for example "SUPERFUND FINANCING: An Analysis of CERCLA
Taxes and Alternative Revenue Approaches," Management Analysis
Center, Inc., Los Angeles, March 6, 1984; and testimony of Edwin
C. Holmer, Chemical Manufacturers Assoc., House Committee on Ways
and Means, July 25, 1984.
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There is, however, no irreconciliable conflict between the

two goals of increasing the size of the Superfund and avoiding

negative impacts on industry from high feedstock taxes. If the

level of spending is reduced somewhat and another source of

revenue used, then feedstock taxes could be brought back down to

levels at which negative impacts on industry were unlikely.

Sources of Revenue

With regard to other sources of revenue, there has been

considerable support for using a "waste-end" tax approach,

already adopted by 20 States. As a supplement to a feedstock

tax, a waste-end tax could generate substantial sums of money

during the next several years before offsetting waste reduction

efforts take effect. By itself, however, a waste-end tax is not

and will not be a practical means to support an enlarged

Superfund. The waste-end tax approach is considered in detail in

the last section of this analysis. When all the various issues,

particularly those about practical implementation, are

considered, OTA end others find the waste-end tax worthy of

serious consideration as an option that, over the next few years,
could alleviate the problems of a greatly increased feedstock tax

for an expanded Superfund. During che next several years it
appears possible to generate from $300 million to about $1

billion annually from a Federal waste-end tax.

The third major source of funds, which is being used and is

under consideration for an expanded role is general Federal tax

revenues. The reauthorization already passed by the House raised

this contribution from several hundred million dollars to about

$2 billion for the second five year program. If OTA is correct

about the eventual substantial increase in the size of Superfund

- perhaps to levels of $50 to $100 billion or more over several

decades - then neither feedstock or waste-end taxes can be the

primary financing mechanisms. Therefore, it appears likely that

the most practical approach eventually for financing most of

Superfund will be the use of general tax revenues. This clearly

has significant impacts on broader tax, budget, and fiscal issues
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for the-nation; these considerations are beyond the scope of this

statement. However, this possibility underscores the importance
of the careful development of detailed long-term strategic plans

for a multidecade, greatly expanded, and highly efficient

Superfund program.

Level of Funding
In considering how to respond to the legitimate concerns of

industry about a greatly increased'feedstock tax, the level of
funding for an interim reauthorization phase of Superfund should

be examined. The key issue here is to reconcile the call for
more Superfund cleanups and the practical capabilities of EPA and

the States to administer and implement an expanded program in the
near-term. As indicated earlier, OTA and others have found

considerable evidence suggesting that such capabilities are not
yet fully developed. The emergency, reactive character of the

initial phase of Superfund has not allowed EPA to concentrate'on
developing high quality, cost-effective resources and delivery

systems for a major national program. Congress could make
substantially greater sums of money available for Superfun. But

then several questions would arise: (a) would the sums be spent?
(b) if they were spent, might resulting cleanup actions be

ineffective in the long-term and contribute to greater future
cleanup costs? (c) might much of the money not be spent on actual

cleanups? The inability of the Superfund program to spend
greatly increased sums of money effectively has, in fact, been

put forward by EPA itself during this Superfund reauthorization
period. Furthermore, if Superfund could turn out to be a

multidecade program, then the strong dependence by EPA on outside

contractors and consultants for technial expertise deserves

examination. There is a steady drain of experienced personnel

from EPA to private companies which exacerbates the problems

associated with having sufficient technical expertise within EPA
to provide effective oversight of assessments and cleanups by

contractors, waste generators, and States.

Therefore, Congress may wish to consider an approach for the

39-919 0 - 85 - 2
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second phase of Superfund which increases the fund gradually and

modestly to permit a closer match between revenues and

capabilities. Without substantial restructuring of the Superfund

program it Is questionable whether annual spending levels for

cleanups greater than three times current levels could be spent

efficiently.1  For example, reauthorization might build up

spending from current spending levels of about $300 million to

$400 million annually, to perhaps $800 million for the first year

of reauthorization, $1.2 billion for the second year, and $1.6

billion for the third year, for a total over three years of $3.6

billion. In considering these figures, OTA recognizes that a

significant fraction of these increased annual spending levels,

probably several hundred million dollars, would be spent on

activities not related to cleanups, as provided in the House

reauthorization. However, multiple uses of Superfund might delay

cleanups by using large amounts of the program's resources. The

purpose of suggesting consideration of a three year

reauthorization period is to point out the usefullness of having

this reauthorization create an interim phase for the Superfund

program. This would be a period of adjustment and planning for a

larger program which Congress could discuss and debate in"

considerable detail when much more information, currently being

developed by OTA, EPA, and others, becomes available.

A Strategic Plan
A key goal of the interim reauthorization period, therefore,

could be for Congress to direct EPA or some independent

commission to formulate and present to Congress a long-term

strategic plan to implement an enlarged Superfund program. This
strategic plan should (a) critically examine EPA's early

experiences with its program, (b) consider several scenarios for

different sized programs, and (c) examine implementation issues

and the means to address them. Issues that might be examined

1. As of June 30, 1984, Superfund contained an unspent balance
of $577,680,000.
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include:

o reappraisal of the processes used to select NPL sites and

of the number of sites which are likely to require cleanup with

use of the Superfund

o the need to more effectively establish cleanup goals end

standards

o the implications of temporary or partial cleanups which

are likely to lead to* future costs as opposed to permanent
cleanups, including cleanups of contaminated aquifers, which

appear more expensive in the near term

o the consequences of shortages of technical specialists,

within EPA and elsewhere, and of experienced cleanup companies

o the need for oversight by EPA to assure that cleanups

performed by States and private parties, voluntarily or under
enforcement actions, are effective and consistent with Superfund

financed cleanups

o the possibillity of increasing recovery of cleanup costs
and improving estimates of recovery from responsible parties

o the effects of grants to States, analogous to the RCRA

program, to improve their capabilities to Implement Superfund

cleanups and carry out their own, directly financed cleanups

o the potential payoffs from increasing R&D and
demonstration activities for innovative cleanup technologies

which could lead to more cost-effective permanent solutions.

UPDATE ANALYSIS OF THE FEASIBILITY OF A FEDERAL WASTE-END TAX

Ultimately the discussion of the pros and cons of a waste-
end tax for Superfund must address how practical it is to
implement the tax.

Few disagree that It is more equitable to tax hazardous

wastes themselves, and the way they are managed, than to tax
feedstocks which are only indirectly the cause of waste
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generation and mismanagementnt. The use oi zit-r approach

recognizes that it is impossible to recover tt costs of all
cleanups from responsible parties. In fact, even the absolute

equity of recovery from responsible parties can be questioned

because almost all dl osals at Superfund sites took place before

there was a generally accepted understanding of the environmental

threats from what are now called and regulated as hazardous

wastes.

Moreover, proponents of the waste-end tax have not suggested

that it could be a sole source of revenue for Superfund.

Instead, the logic they present is to take advantage of a waste-

end tax before there Is a major reduction in the nation's
hazardous waste stream, driven by both the RCRA regulatory

program's and Superfund's costs to industry. Unlike a feedstock

tax, a waste-end tax both generates revenue and can motivate

waste generators to move away from land disposal (the chief cause
of Superfund sites) to waste treatment and reduction. However,

because there are so many factors which can influence Industry's

decisions on waste management and reduction, there is little hope

that the specific effect of a wiste-end tax on land disposal
versus treatment and reduction can be documented and quantified.

Practicality of a Waste-End Tax

There are two ways to examine the practicality of a waste-

end tax. One is to examine the problems theoretically and by
analogy with other types of Federal taxes. The other is to

assess the experience of some States with waste-end taxes.

Probably the most comprehensive, detailed, and impartial

theoretical analysis is the recent testimony of Howard J.
Hoffmant entitled "Workability of the Waste-End Tax," before the

House Committee on Ways and Means, July 25, 1984. He summed up
his analysis by saying that "If it is adopted, I believe it can

be devised to be fairly workable." He stated further: "The
provisions of the tax entail numerous trade-offs between

environmental policy and tax simplicity." OTA finds Hr.
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Hoffman's analysis useful to resolve issues and, more

importantly, to find ways to address concerns about the practical

aspects of a waste-end tax.

The second way of examining the practicality of a waste-end

tax io to examine the experiences of those States that have

adopted it. Contrary to widely held misperceptions, many States

have successfully adopted this approach for revenue generation.

Table I presents detailed information on 20 States having some

form of a waste-end tax.

Table 1A provides a summary for the 20 States to illustrate

that certain specific approaches have been favored over others,

and to shoy the range of maximum possible rates of taxation, from

less than a dollar per ton to over $70 per ton, but -with most
States in the range of $5 to $50 per ton. In all cases land

disposal is taxed, and in 13 States wastes which are treated may

also be taxed. There are higher tax rates for wastes disposed of

off the site of the generator in 13 States. The point of

taxation is more often the operator of the disposal facility (14

States) than the waste generator (10 States), and in some cases

both may be taxpayers (5 States). Having facility operators,

which in many cases are also the waste generators, pay the tax

greatly reduces the potential number of taxpayers. In all but

one case, the States base their taxes on a wet rather than dry

basis; this issue is discussed late.

Much has been said about "shortfalls" of State waste-end tax

revenues. However, in almost all cases States have not made

reliable forecasts or projections of expected revenues. Instead,

States have set goals or caps, or have "anticipated" certain

revenues. They have not had or in some cases they have not used

the information on waste generation and management that is

necessary to make reliable projections and estimates. Of course,

shortfalls based on valid projections can occur because of a

depressed economy, poorly defined terms in a statute, and

misreporting, underreporting or'nonreporting of waste. However,

the chief problem in the experience of the States has been the
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use of unreliable projections.

Consider several examples which illustrate this problem.

Recently the General Accounting OfficeI examined three State

experiences. For New York, the GAO report said:

"The Director of the Division of Solid and Hazardous

Waste and the Chief of the Bureau of Hazardous Site

Control, $oth in the Department of Environmental

conservation, acknowledged that both the original

projection and the revision are overstated and are one

of the reasons for the revenue shortage. They have not,

however, quantified how much of the shortage can be

attributed to the inaccurate projections. ...The Chief

believes that some companies may not be reporting the

residue for tax purposes. He also believes that some

facilities may be claiming that their waste Is being

recycled when in fact it ts not. He does not have any

analysis, however, to support these beliefs.

...Regarding the underreporting or nonreporting of

waste, the Chief said that while some taxpayers may be

trying to avoid the'tax using these mean, he does not

believe it is a major reason for the shortage.

..Concerning potential illegal disposal of wastes the

Chief said that while some illegal disposal of wastes

may take place, he does not believe the tax rates...are

high enough to cause illegal disposal to avoid the

tax."2

In January, 1984 OTA performed an analysis of the waste-end

1. General Accounting Office, State Experiences With Taxes on
Generators Or Disposers of'Hazardous Waste, Hay 4, 1984.
2. Concerning the impact of a waste-end tax on Illegal disposal,
EPA has analyzed seven states with a waste-end tax versus nine
states without such a tax and said that: "The analysis did not
show any difference in illegal disposal between the states with
and those without a waste-end tax." EPA, "Special Analy8is of
the Implications of a Waste-End Tax and Limited Land Disposal
Bans for Illegal Disposal," sent on March 15, 1983 by William Dw.
Ruckelshaus to Congressman James J. Florio.
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tax and a case study of the Ney York experience. OTA found that

New York collected about what it should have collected. Some of

the more important observations about that experience are as

follows. Despite the fact that wastes treated offeite are taxed

at $9/ton, wastes treated onsite are exempt. At the time that

revenue projections were made, it was not known how many sites

would qualify for this exemption. Nearly 70 percent of all New

York hazardous waste generated in 1982 were exempt from the tax.

It should be noted that New York has decided to continue its
waste-end tax, and may increase the tax rates.

In GAO's examination of New Hampshire's experience, the

report said "The Program Nanaer for the fund attributed the
shortage to an unrealistic projection." A State official "said

that the waste generation figures are greatly overstated and do

not represent a valid basis for projecting the revenue to be

collected by the tax. She explained that in 1977 the definition
of hazardous waste was extremely vague and that much of the waste

reported by the companies was not hazardous." furthermore. GAO

notes that State officials believe "that underreporting and

nonreporting of hazardous waste are not a problem and that the

state is collecting about what 1s expected from the tax."

California has two waste-end taxes. Its generator tax
appears to have done well for the two years for which data

exist. For wastes generated in 1981,1 $9.2 million of the $10
million goal was collected, but this resulted, as noted by GAO@

from a substantial reduction in a tax rate for one category of

waste without a compensation in the rates for other wastes. The

tax on wastes generated in 1982 originally resulted in only $7.6

million collected out of the desired $9.4 million ($10 million

less $600,000 unspent from the previous year). However, OTA has
obtained recent information from Californla officials. A

reassessment on generators was performed to correct for reporting

errors, such as wastes reported in gallons or pounds instead of

I* Tax i assessed on previous year's waste.
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tons. As of August, 1984, $9.3 million had been collected on

wastes generated in 1982. Moreover, the 1983 tax has already

brought in $9.6 million of the $10 million goal. Therefore, the

California generator waste-end tax system appear to be working.

The California disposer tax has collected what was

anticipated, or more, in all but one of the ten years it has been

in effect. For fiscal year 1982-83, $400,000 was not collected

out of an anticipated $6.4 million. On this point, GAO notes:

"These officials att ributed the shortage to the poor economy in

the state that year." Moreover, GAO concluded from its analysis

of historical data o'n the relationship between tax rate increases

and waste disposal that "the taxable tonnage decrease at the time

of the tax ratb increase may be attributable to factor other

than underreporting or nonreporting, such as poor economic

conditions." Furthermore, after the tax rates were increased

again in July 1983 (to ease the transition to the landfill ban)

from $4.00/ton for all wastes to $18.00/ton for restricted wastes

and $6.4/ton for non-restricted wastes, $9.83 million was

collected instead of the anticipated $6.51 million (fiscal year

1983-84). Some of the surplus includes late payments from the

previous year. (Table 1 indicates changes in the disposer fee

which begun July 1984.)

Finally, one issue about the impact of a Federal waste-end

tax on the States should be noted. The States are concerned that

a Federal waste-end tax might pre-empt their own waste-end taxes,

which are important. sources of revenue for them. But a Federal

waste-end tax does not have to pre-empt State taxes. For

example, a credit could be given to companies that have paid a

tax t_6 a State on the same waste being taxed Federally. The loss

to Federal revenues would probably be no more than 10 percent of

the total collected through a Federal tax.
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Illustrations of a Federal Waste-End Tax

it Is often argued that the hazardous waste information base

is so incomplete and unreliable as to make estimates of revenue

generation little more than guesses. It Is true that the nature

and quality of the data base can and should influence decisions

on how to structure a waste-end tax. OTA has been critical 'of
the national data base on hazardous waste, but, we also see that

considerable progress has been and continues to be made to

improve this data base. 1 However, data inadequacies mean that

only a simple waste-end tax structure is practical at this time.

Several possible tax structures, based on EPA data for 1981,

are ahown for illustration purposes in Tables 2-4. The tax rates

chosen have been based on consideration of industry concerns, on

what the costs of waste management options are, and on what some
States have found effective. These examples show how the degree

of hazard of a waste can be used, and how different types of

waste management can be taxed. OTA does not suggest that any

estimate made today has a high degree of certainty, but this is

not unusual for a new Federal tax. Nevertheless, as State

experiences have shown (see Table 1), a waste-end tax can produce

substantial revenues. Where judgments have been necessary, OTA

has used data that reduce revenue estimates in its examples. One

way to deal with estimates which might be overly optimistic and

with a trend towards increasing waste reduction and shifting away

from land disposal is to steadily increase the tax rate; for

example, the tax rate for each category might be increased by 10

percent per year.

One of the issues in structuring a Federal waste-end tax is

whether or not to tax wastes that are treated in addition to

wastes that are land disposed. From a revenue generation

1. With regard to data and recordkeeping Mr. Hoffman has
concluded: "It appears that taxpayers can be required to keep the
necessary records without undue burden, and that current
recordkeeping requirements under XCRA, with minor revisions,
would be adequate for this purpose."
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viewpoint, taxing at a low rate wastes that are treated is

effective in substantially increasing the amount of money

collected.I Furthermore, such taxation provides an economic

incentive for waste reduction, the most desirable management

option. 2 (Note that waste treatment is more desirable than land

disposal. Any tax on treated wastes should be low in an absolute

sense and low relative to waste management costs to preserve the

incentive for treatment over land disposal.) In a sense, taxing

treated wastes at a low level is analogous to the original

concept of taxing feedstocks at a low level. Equity issues

aside, both approaches produce substantial revenues with little

likelihood of negative impacts on industry.

OTA concludes that it is possible to structure a simple

Federal waste-end tax so that revenues from about $300 million to

$1 billion annually could be raised for several years. A

gradual increase in Superfund spending, discussed earlier in this

paper, would be consistent with delaying the waste-end tax for

one year to develop suitable procedures. It would be possible to

generate in the order of $1 billion for the first year of

reauthorization with an increased feedstock tax that probably

would not be too onerous to industry.

The Dry Versus Wet Weight Issue

Even those in industry who have supported a waste-end tax

disagree on the basis for taxation. The issue is dry versus wet

1. The issue that treatment sometimes entails adding
nonhazardous materials to a hazardous waste can be resolved by
clarifying that nonhazardous material, such as a stabilizing or
fixation agent, is not to be taxed.
2. It Is OTA's judgment that no use of a surface impoundment
should be deemed as a form of waste treatment; such use Is land
disposal or storage. Wastes that are stored for longer than one
yeut in any way should be taxed, including wastes which are
placed in surface impoundments, waste piles, and land treatment
facilities, if the waste remains hazardous after one year.

* See also Technologies and Management Strategies for Hazardous
Waste Control, p. 31, OTA-M-196, March 1983.
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weight. A very large amount of-liquid hazardous waste is mostly

water and is placed into injection veils, vhich are the lowest

cost form of land disposal, or into surface impoundments* Those

favoring a dry weight basis argue that only the hazardous or

toxic portion, not-the water, ought'to be taxed. They further

maintain that with a wet weight basis dry or nearly dry wastes

placed into landfills gain an advantage over liquid wastes. That

is, companies disposing of aqueous wastes would suffer a

disproportionately large share of the total tax burden simply

because their liquid wastes weigh so much.

There are three main counter-arguments which favor a wet

weight basis for taxation. First, both technically and

administratively the world does not use dry weight for any

purpose. Wet weights are what people measure and use. To obtain

a dry weight means either that some physical test must be

performed to determine what the dry weight is, or that some

theoretical conversion factor be used. *Both approaches present

probi If- a test is used, it is likely to give an incorrectly
low dry weight because volatile toxic organic substances are

easily evaporated with water. The use of conversion factors

introduces errors because wastes can vary enough to make a

standard conversion factor inaccurate. More generally, It cannot

'be ignored that using a dry weight basis would create

opportunities for underreporting and errors, and enforcement

would be more difficult.

Second, the premise behind the position favoring a dry

weight basis is that the water is harmless. For water mixed with

hazardous waste, this is not quite the case. For both injection

well and surface impoundments, greater volumes of liquid wastes

increase opportunities for transport and migration into the

ground. The water Is the carrier of toxic chemicals which, even

if present In very dilute quantities, can still pose a

substantial health threat. Moreover, the cleanup of any

uncontrolled or leaking injection well or surface impoundment

becomes more difficult and more expensive as volumes increase.
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Third, while it may be agreed that there are many high

volume, low hazard aqueous wastes which should be taxed at a

relatively low rate, there is a better way to do this. A lower

tax on a wet weight basis might be imposed for certain aqueous

wastes. The result is essentially the same for the generator or

disposal facility; they pay lower taxes.! But the problems

related to determining and using a dry weight are eliminated. It

has sometimes been suggested that imposing a low' tax rate on, for

example, aqueous wastes which are put into injection wells might

lead taxpayers to dilute waste and dispose of it through

underground Injoction. This seems unlikely as the cost of using

injection wells is already far below any other alternative. it

is not likely that a difference in tax rates would markedly

improve an already large economic incentive to use injection

wells. It may also be significant that, of the 20 states having

a waste end tax, nineteen tax on a wet weight basis. The

analysis of Howard Hoffman, referenced above, concluded that a

tax based on wet weight' would be more administrable than one

based on dry weight.

1. Another hybrid approach leads to about the same solution. It

is possible to set a tax rate on a wet weight basis and then have
an adjusted rate on the basis of a typical percent of solids when
the remainder is water. For wastes that are put into injection
wells, for example, the solids fraction could be assumed to be 10
percent and the tax rate, therefore, 10 percent of the base
weight rate. Provision could be made for taxpayers who wish to
demonstrate that there solid fraction is less than the general
rate so that they could lower their tax rate. One problem with
this approach is that the same argument might be made for surface
impoundments which, like injection wells, receive mostly liquid
wastes or for landfills which also may receive wastes with some
liquid content. However, unlike injection wells, surface
impoundments and landfills often receive hazardous wastes with
liquids that are not water, such as organic liquids and oils, and
present environmental threats themselves. Moreover, surface
impoundments have a history of.more severe environmental problems
than injection wells do. Thus, this approach might best be
applied to injection wells only, or a provision made whereby
taxpayers could demonstrate that a fraction of their waste is
water in order to reduce their tax rate for wastes managed in
other ways.
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Table Ia

SUMMARY OF STATE WASTE-END TAX/FEE SYSTEMS

Higher Rate Facility Highest
Treated Wastes for Offsite Generators Operators Possible

State Taxed Manaiement Pay Pay Tax Rate

Alabama ................... X ............... X ............. X ........... X $10.00/ton

California .............................................. X.......... X $45.66/ton

Colorado .................. X ....................................... X $ 2.00/ton

Connecticut.,.............X .............. X .............. ......... $10.00/ton

Illinois ..................X.............. X........................ X $ 6.60/ton

Indiana .......................................................... X $ 1.50/ton

Iova ...................... X .............. X ......................... X $50.00/ton

Kansas ................... X.............. X............ X........... X $ 5.00/ton

Kentucky ................. X.... .......... .X.............. $11.00/ton

Lousiana................. X.............. X ........................ X $10.00/ton 2

Maine....... . .. X...............X.. ...................... X $33.00/ton

Minnesota ................X............................ X............. $70.40/ton

Mississippi ............................... X. ....................... X $ 9.00/ton

Missouri ................. X............................ X ........... X $26.00/ton3

Oev Hampshire ............ ............ .......... X ............. $36.60/ton

new York ................. X.............. X ............. X. ............ $12.00/ton 4

Ohio ................................... X ........................ X $ 8.99/ton5

South Carolina.................................... X $ 7.00/ton

Tennessee......... ............. X............X............ .... $ 7.00/ton

isconsin ......................................................... X $ .135/ton

More than one tax rate may be applied to achieve per ton rate.
2

Dry weight ton.

3
2% charge on disposal receipts not included.

4
Higher rates may soon be implemented.

5
Based on 1982 disposal charges and 62 charge on disposal receipts.
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TABLE 2

ILLUSTRATION OF APPLYING A HAZARDOUS WASTE-END TAX BY HANAGEMENT ACTIVITY

Tax Annal Quantityl
Category (millions metric tons)

Tax
Rate

Scenario I
Revenue

($ millions)
Tax
Rate

Scenario 2
Revenue

($ millions)

Well Injected
Waste 32.0 $5/tonne 160 $3/tonne 96

All Other
2

Land Disposed
Waste 22.4 $50/tonne 1,120 $30/tonne 672

Treated Waste 176.0- $2/tonne 352 $1/tonne 176

Total Revenue $1,632 $944

Waste quantities from "National
Storage and Disposed Facilities
by Westat, Inc., April 1984.

Survey of Hazardous Waste Generators and Treatment,
Regulated under RCRA in 1981", prepared for the EPA

2 Landfills, Surface Impoundments, Land Application, etc.

I
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TABLE 3

ILLUSTRATION OF APPLYING A WASTE-END TAX TO LAND DISPOSED WASTE:
DEGREE OF HAZARD BASED ON TOXICITY

(waste quantities in millions of metric tons)

Tax Tax Annual Quantity Revenue
Category Rate (millions of metric tons) ($ millions)

Land Disposal
2

Excl. Well
Injection

Toxic Waste3  $50/tonne 19.8 990.0

Non-Trxic
Waste $10 tonne 1.3 13.0

Well InJection

Toxic Waste 3  $5/tonne 8.3 41.5

Non-Txic
Waste $3/tonne 17.7 53.1

Total Revenue $1,908

Waste quantities data from "National Survey of Hazardous Waste Generators and Treatment,

Storage and Disposed Facilities Regulated under RCRA in 1981", Prepared for the EPA by
Westat, Inc., April 1984. Waste quantity considerations:

a. Survey only requested top ten waste stream so quantities based on waste type differ
from total disposal quantities.

b. Survey results are subject to statistical reliability assumptions.
c. 4,200,000 tonnes of injected waste and 100,000 tonnes of all other land disposed

wastes were assumed to be non-toxic; no hazardous waste code was explicitly assigned
in data.

d. Generation, land disposal and waste definitions may have changed since 1981.

2 Landfills, Surface Impoundments, Land Application, etc.

3 As defined in 40 CFR 261.24, 261.30 - 2261.33.

4 As defined in note 1; wastes that are only ignitable, corrosive, and/or reactive.
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ILLUSTRATION OF APPLYING A WASTE-END TAX TO LAND DISPOSED WASTE:
DEGREE OF HAZARD BASED ON REPORTABLE QUANTITIES (RQ)

(waste quantities in millions of metric tons)

Scenario I Scenario 2
Tax Tax Revenue Revenue

Category Rate Quantity3a (m millions) Quantity3b ($ millions)

Land Disposal2

Excl. Well
Injection

RQ - 1 $50/tonne <.I 1.5 18.0 900.0

RQ > 1 $10/tonne 21.1 211.0 3.0 30.0

Well Injection

RQ a I $5/tonne 0 0 6.1 30.5

RQ > 1 $3/tonne 26.1 78.3 20.0 60.0

Total Revenue $291 $1,020

Waste quantities data from "National Survey of Hazardous Waste Generators and Treatment,

Storage and Disposed Facilities Regulated under RCRA in 1981", Prepared for the EPA by
Westat, Inc., April 1984. Waste quantity considerations:

a. Survey only requested top ten waste stream so quantities based on waste type differ
from total disposal quantities.

b. Survey results are subject to statistical reliability assumptions.
c. 4,200,000 tonnes of injected waste and 100,000 tonnes of all other land disposed

wastes were assumed to be RQ>I; no hazardous waste code was explicitly assigned in
data.

d. Generation, land disposal and waste definitions may have changed since 1981.

2 Landfills, Surface Impoundments, Land Application, etc.

3 Reportable quantity designations from the Federal Register/Vol. 48, No. 102/ May 25, 1983/
Proposed Rules.

a. Only those wastes with a proposed reportable quantity of 1.
b. Wastes with a proposed reportable quantity of I plus wastes with presumed reportable

quantity of I pending reassessment.
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STATEMENT OF SENATOR DANIEL PATRICK MOYNIHAN

Mr. Chairman, we have before us today an issue of particular interest to me-that
is, how to finance an expanded Superfund. Last Thursday, the Senate Committee on
Environment and Public Works, on which I serve, voted 17 to 1 to reauthorize the
Superiund Program for five years at a funding level of $7.5 billion. Now the Com-
mittee on Finance must adopt the appropriate tax or taxes to finance a reauthorized
Superfund.

This is not a new issue for me, or for this Committee. In 1980, after considerable
debate and discussion, we decided to place a tax on 42 chemical feedstock, crude oil
and imported petroleum products. This tax was designed to finance 86% of the $1.6
billion Superfund Trust Fund, with the remaining 14% coming from appropriated
revenues.

Our purpose, then, was to impose a tax at the beginning of the chain of commer-
cial production. The chemicals that we tax either are themselves hazardous of basic
building blocks for other hazardous substances. There are a limited number of com-
panies manufacturing these chemicals, which makes tax collection a managable
task.

Crude oil and imported petroleum products are taxed at less than one cent per
barrel-.79 cents per barrel to be precise. The tax on chemical feedstocks ranges
from $4.87 per ton for acetylene to 24 cents a ton for nitric acid. The tax began on
April 1, 1981 and terminates September 30, 1985.

These tax rates were established in 1980 with the expectation that they would
raise $1.376 billion, representing 86% of the total trust fund. By the end of the fiscal
year 1985, it is estimated that the Superfund tax will have generated $1.162 billion
in revenues.

Overall, the current tax has provided a steady and reliable source of revenue for
the Superfund Programs. There will be a shortfall in projected revenues, but not a
substantial one-about 16 percent less than we anticipated. Much of this shortfall
reflects the unpredicted recession of 1981-82.

Mr. Chairman, as we look to the reauthorization of the Superfund law this year,
we must address again the issue of how best to finance program. But this time we
need to raise not $1.6 billion, but $7.5 billion over five years.

How do we raise such sums? Do we simply increase the existing tax on chemical
feedstocks and petroleum? Or, do we take a different approach? I would suggest we
consider a combination of taxes-first, a tax on chemical feedstocks and petroleum:
and second, a tax on the disposal and long-term storage of hazardous wastes.

I first indicated my support for a so-called "waste-end" tax in March 1983, when I
joined with Senators Hart and Gorton in introducing legislation (S. 860) to expand
the Superfund Program and finance this expansion by a tax on hazardous wastes.
The tax provisions in S. 860 were designed to provide economic incentives for better
hazardous waste management.

There has been much discussion of S. 860 and other waste-end tax proposals. I
have concluded that we can design a workable waste-end tax, one that is modest
and enforceable. I am working with Senator Bentsen and other members of this
committee to develop the specifics of such a proposal. The outlines are simple-a tax
would be placed on hazardous waste that is disposed of or stored for a long term at
facilities regulated under the Resource Conservation and Recovery Act (RCRA). A
tax with modest rates could raise about $1.5 billion over five years.

Such a proposal would serve two purposes. It would provide additional revenue to
supplement the feedstock tax, as a means of financing an expanded Superfund.
Also, even though the tax rates would be low, some incentive would be provided for
better waste management practices.

There is some concern, I know, about the reliability of a waste-end tax as a source
of revenue. Several States that have enacted waste-end taxes have collected less rev-
enue than originally projected. First, let'me say that I am not proposing that we
raise all, or even most, of the Superfund monies from a tax on the disposal and
long-term storage of hazardous waste. I suggest only that we raise some $1.5 billion
from such a tax-of a $7.5 billion expanded Superfund. Second, we have better data
available at the national level and, therefore, are in a better position than the
States to project with reasonable accuracy the revenues from such a tax. Finally, we
can build on the regulatory system already in place under the Resource Conserva-
tion and Recovery Act (RCRA), to enforce the tax and ensure that revenues due are
collected.

In sum, Mr. Chairman, we need to raise a substantial amount of revenue, and we
need to look to all reasonable sources to do so. I believe a waste-end tax is just such
a source.
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STATEMENT oF SENATOR BiLL BRADLEY
Mr. Chairman, I will try to be brief; we have much to hear, much to decide, and

relatively little time.
Mr. Chairman, we are living on top of a toxic time bomb. Today we have a chance

to defuse that bomb before it kills us all. Time is running short.
Everyday I hear new stories from my home State of New Jersey and from commu-

nities around the country about new toxic waste problems.
Just last week I met with people from New Jersey and other States around this

country who live near Superfund sites. One woman described the problems encoun-
tered in the attempts to clean up Burnt Fly Bog site in Monmouth and Middlesex
counties in New Jersey. This site covers 1,700 acres and threatens drinking water of
millions of people in central Jersey. This New Jersey citizen and others like her
brought the statistics of 547 Superfund sites down to a gruesomely human level.
They live in homes that they can not sell because of the liquid death that is seeping
below them. They suffer from chronic diseases. They give birth to stillborn children.
This is a mushrooming, deadly problem.

Mr. Chairman, there are some problems in this world that we can do little about.
But we can reauthorize Superfund. We can give those people hope and relief. We
owe them that.

We must reauthorize Superfund this year so that the fund is not depleted in the
middle of next year. If the fund runs dry next year the cleanup at Burnt Fly Bog
and the other cleanup sites now in progress will grind to a halt; cleanup at hun-
dreds of other sites will not even begin. We must not allow the momentum so re-
cently developed to be dashed.

Fortunately, Mr. Chairman, the overall goal of our efforts in great dispute.
The Superfund enjoys broad bipartisan support. While we may less than unani-
mous a bout when the reauthorization should be passed, the precise level of funding,
and the exact breakdown of funding sources we can surely agree that the Superfund
must and will be reauthorized at a level of funding sufficient to clean up the hazard-
ous waste sites that threaten the health and safety of citizens in every state. The
consensus of this overall goal includes the Congress, the chemical industry, the
American public and even the President. You will recall, Mr. Chairman, that the
President called for Superfund reauthorization in his state of the union address.

When Con has been provided the opportunity to vote on Superfund this year,
the vote has n lopsided. The subcommittee vote in the House was unanimous and
the full committee vote there was 38 to 3. On the floor, the full House passed the
reauthorization by a ten to one margin, 323 to 33. Here in the Senate the Environ.
meant 4nd Public Works Committee reported the bill 14 to 0, despite some stated
resistance on the part of several members. When given the opportunity to vote on
Superfund the House and Senate members have not given it less than 90 percent of
the vote. That is an impressive and enviable record of success, Mr. Chairman.

I am certain that the full Senate as well will have the opportunity to express
itself on this issue before we leave on October 5.

This Committee's task, as I see it, is to provide the resources necessary to operate
the Superfund program in the manner set forth in the Environment and Public
Works Committee bill. This Committee should act so that when, dung the next 2
weeks, the full Senate votes on Superfund, it will be voting on a bill pr uced by the
two relevant Senate committees. If this Committee does not act, then the Senate
will be voting next week or the week following on something perhaps less desirable
to many members of this committee. Clearly we should act and act soon.

Can the Chairman tell us when we will meet to mark this bill up?
As I see it, we in this Committee have two msjor questions to answer: how much

money to raise for the Superfund and from what sources.
As to how much should be raised, the range appears to be between $5 and $10

billion. EPA has said that they would like to spend only $5 billion and that the En-
vironment and Public Works Committee bill would require about $6 billion. On the
other end of the scale, tho bill Senator Lautenberg and I introduced that is now
before the Committee would call for a $10.2 billion program. I am certain that this
issue can be resolved.

If not more important, the more interesting question is the source of funds.
Should we expand the tax base from the hazardous waste feedstocks that currently
provide 88 percent of the revenues? I believe we should.

I believe we should adjust the feedstock to make it less arbitrary and more fair. I
believe we should explore the possibilities of broadening the tax base to include haz-
ardous waste itself.
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First, while the feedstock tax must remain the principal source of funds for Su-
perfund, we ought to consider making it more rational, more fair. That is, we should
attempt to relate the tax rates to the damage caused by that chemical. The more
often a chemical is found in Superfund sites, the higher its tax should be- on the
other hand, a chemical that is rarely found at Superfund sites ought to bear a
smaller tax. We cannot hope to do this with any precision, but data are now avail-
able to allow us to take the first steps toward fairness in the feedstock tax.

Second, we ought to explore and perhaps adopt the wasteendbncept. Like a
rationalization of the feedstock tax, this concept would help make Superfund taxes
fairer. Taxing chemicals at the "waste end" of the process, in contrast to the "feed-
stock end" "o the process, would begin to get the economic incentives right. A waste-
end tax would create incentives to recycle, treat and incinerate waste by creating
economic disincentives to landfill, ocean dump, inject or impound wastes.

Finally, we should continue to supplement taxes on chemicals with general reve-
nues.

So, Mr. Chairman, I look forward to these two hearings and to the markup that I
hope will immediately follow. Again, my strong preference is to see the Senate vote
on a bill approved by a majority-better still, by unanimous vote of this committee.
But that is not the only option.

PREPARED STATEMENT OF SENATOR DURENBERGER

Mr. Chairman, I would like to make a few remarks about the political and legisla-
tive situation that we face as we begin our work on Superfund.

I am not one who wants to rush through a Superfund bill in this Congress. I
would prefer to wait until next year. We are told by some however that reauthoriza-
tion this year is imperative. Those who take that view are apparently of the belief
that a second Reagan administration would not cooperate. That they would refuse
to reauthorize. It is this fear which prompts the fast track that we are on.

So we are rushing through a billfnow. The Administration and the chemical in-
dustry have been resisting that effort. I have heard from countless numbers of lob-
byists that it is not necessary to do a bill in the remaining three weeks of this Con-
gress. I have been told by the Administrator at EPA that there are a series of stud-
ies on Superfund which will be published this fall that will indicate how the pro-
gram should be modified to make it more effective and how we can broaden the tax
to reduce its burden.

Our rush to reauthorize has produced a very interesting legislative developmeiit.
The bill reported by the Environment and Public Works Committee last week is rel-
atively clean. There are only one or two amendments that would clog up the Super-
fund program with new responsibilities or high cost commitments. In terms of the
overall level of spending authorized by that bill, it's about as cheap a program as we
are likely to see.

What I am suggesting is that the shoe has been put on the other foot. If the Ad-
ministration is seeking a simple, clean, cheap reauthorization it is the bill that we
reported last week. Presuming that we add a reasonable tax title here in the Fi-
nance Committee, the traditional interests spoken for by the executive branch and
the chemical industry are better served by that bill than any legislation that we are
likely to report in the 99th Congress. Given some leisure next year to report a full
set of amendments, I am sure that the program that the Environment Committee
would report to the Senate would be more extensive and more expensive.

I still prefer to wait until next year. Superfund was not intended to be only a
public works program that rearranged waste at a few hundred sites. It was intended
to be an omnibus authority to respond to the full range of damage caused by the
accidental release of hazardous substances into the human environment. We did not
realize that full intention in the law passed in 1980, iftor have we made considerable
progress in that direction by the bill reported last week. I want an omnibus releases
program, so my interests have not been served by the process to this point.

But those who want a limited Superfund have won-perhaps surprisingly and
against their own recommendation-a victory of sorts. It will be interesting to see
whether in the waining days of this Con"ss we see the ground shift, with the Ad-
ministration and chemical industry pushing this bill while others who thought that
reauthorization was a necessity urge caution and slow the process with further
debate.

Whatever pressures we face in the next few days-and from whatever source-I
do hope that we will take the time to craft a careful tax to support the fund. We
should look at every alternative to broaden this tax to all those who contribute to
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the problem and to use the tax to encourage better management of hazardous sub-
stances.

Thank you, Mr. Chairman.

The CHAIRMAN. Let me make a brief opening statement. And let
me indicate that we are going to have to try to stay on schedule if
we intend to complete the first series of hearings this morning. I
am going to ask our witnesses to stay within the 5-minute rule.

I would just say at the outset that we begin 2 days of hearings on
proposals to extend the Superfund Program for 5 years. While the
p resent program does not expire until next year, with the taxes
funding the program terminated on September 30, 1985, we know

the House has passed legislation that would extend and greatly
expand the program. In addition, last week the Senate Environ-
ment Committee ordered reported S. 2892, which would extend the
program for 5 years and expand program responsibilities to a cost
of roughly $7 2 billion over 5 years. The House-passed bill would
cost at least $10 billion.

There is a lot of interest in extending Superfund. And as I recall,
the last time when we initiated this program, it was this committee
that moved very quickly to make certain that would happen. So
there is no disagreement on extending the program. There may be
some difference on when it should be extended. And while I know
of no opposition to the extension, there are some very important
questions to answer. And we are not going to be stampeded by any
group or any groups unless we can find answers to those questions.
It s a serious matter on both sides. And the Environment Commit-
tee, in reporting S. 2892, did not specify revenue measures, as they
should not have, partly in deference to this committee. And in the
letter dated September 17, Chairman Robert Stafford and ranking
member Jennings Randolph of that committee indicated there was
a broad concensus among members against exclusive reliance on
the current feed-stock and crude-oil-taxing mechanisms for support-
ing an expanded Superfund Program. So, obviously, we want to
take into account their views. And we need to focus on that, what
the cost of the program will be, and how we are goinc to share that
burden.

So we look forward to what I hope will be a constructive hearing.
I know it will be a constructive hearing.

We are very pleased to have-I will call on Senator Bradley in a
minute, but first I would like to have come to the table our distin-
giShed colleagues, Senator Lautenberg, and Congressman Jim
Flo.

Do you want to introduce these fine witnesses, Bill?
Senator BRADLEY. Mr. Chairman, I have a brief statement and,

I'm sure the witnesses are known to the committee. I welcome
them. They are leaders on this issue.

Mr. Chairman, everyday I hear new stories from communities
around this country about new toxic waste problems. Just last
week I met, with people from New Jersey and other States from
around the country who live near Superfund sites. These citizens
who have visited and talked with me, in many cases, live in homcs
that the cannot sell because of the liquid as that is seeping below
them. They suffer from chronic diseases. They give birth to still-
born children. This is a mushrooming, deadly problem.
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Mr. Chairman, there are some problems in this world that we
can do little about, but we can reauthorize Superfund. We can give
those people hope and relief. And we owe them that. We simply
must reauthorize Superfund this year.

Fortunately, Mr. Chairman, the overall goal of our efforts is not
in great dispute, as you have pointed out. Virtually anytime the
Congress has had the opportunity to vote on Superfunds this year,
the vote has been lopsided. When given the opportunity to vote on
Superfund, the House and Senate Members, who this year have
had that opportunity, have not given it less than 90 percent of
their vote.

Mr. Chairman, I am certain that the full Senate, as well as the
committees with jurisdiction, will have the opportunity to express
itself and themselves on this issue before we leave on October 5.
This committee's task, as I see it, is to provide the resources to op-
erate the Superfund program embodied in the Environment and
Public Works Committee bill. This committee should act so that
during the next 2 weeks the full Senate votes on Superfund; it will
be voting on a bill produced by the two relevant Senate commit-
tees. If this committee does not act, then the Senate will be voting
next week or the week following on something perhaps less desira-
ble to many members of this committee.

Clearly, we should act and act soon. As I see it, Mr. Chairman,
this committee has two major questions to answer. How much
money to raise for the Superfund and from what sources.

As to how much should be raised, the range appears to be some-
where between $5 and $10 billion. If not as important, the more in-
teresting question is the source of the funds. Should we expand the
tax base of the hazardous waste feed stocks that currently provide
88 percent of the revenues? I believe we should. I believe we should
adjust the feed stock to make it less arbitrary and more fair. I be-
lieve we should explore the possibilities of broadening the tax base
to include hazardous waste itself.

So we have three alternatives-the feed-stock tax, a waste in tax
concept, and general revenues. Mr. Chairman, I look forward to
these two hearings and to the markup that I hope will immediately
follow. And, again, I express my strong preference to seeing that
the Senate vote and approve a Superfund bill in this session before
October 5.

The CHAIRMAN. Senator Bentsen.
Senator BENTSEN. Mr. Chairman, the Superfund, I think, is one

of the most compelling and emotional issues that we have before
the Senate. Since it was first proposed, it has drawn as much inten-
sity of feeling as any environmental issue I have seen. The spector
of innocent victims being exposed to waste long abandoned and for-
gotten has created a sensitivity to the needs of this legislation that
few others have obtained.

I think there are few people that would argue that we shouldn't
reauthorize the current Superfund legislation. The House has acted
on the legislation, and it's now before us.

Last week, the Senate Environmental and Public Works Commit-
tee reported out a bill, and I supported that bill. It attempts to deal
with critical issues that have now been raised regarding Superfund.
It seeks to provide adequate funds to carry out the essential clean-
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up activities of the Superfund, and generally modifies the present
law.

This committee is now addressing the problem of how to raise
the money. And at issue is a question that is as complicated as the
law itself-equity. When the current law was passed, the revenues
it required could be collected without significant economic side ef-
fects. As more revenues are required, they must be raised with the
full recognition that the pervasive use of hazardous substances in
our society compels us to find a more equitable revenue base.

I expect that the bill generated by the Public Works Committee
is going to call for an expenditure of something between $5 and
$7 billion. The amount is three to five times more than the exist-
ing revenue program. And I don't think those revenues are going
to be easily raised.

The current Superfund is largely raised from the feed-stock tax.
And the reason it is raised principally from there is because of ad-
ministrative ease. Not because of equity. As such, it places an eco-
nomic burden on certain chemicals and certain areas of the United
States. For example, there are estimates that 50 percent of the pe-
trochemical-feed-stock portion of the tax is raised from plants in
Texas. This industry suffered considerably from the recession over
the past few years. Some of the highest unemployment areas in my
State are in the Beaumont, Port Arthur, Orange area where it is
more than twice the national average, and where you have a heavy
petrochemical industry.

When I used to go into that area, that was one of the booming
areas of my State. Now it's one of the depressed areas.

I fully expect that the domestic petrochemical industry is going
to continue to be faced with significant problems for several years.
And many of those problems are going to be coming from produc-
tion that is taking place in the Middle East, things that are hap-
pening in Saudi Arabia and Kuwait, or from our neighbors on the
north and the south, Canada and Mexico, where they have substan-
tial production of oil and natural gas.

Any continuing feedstock tax, and particularly increasing that
tax, has to recognize those realities. We should not have a system
that inappropriately encourages the production of those chemicals
outside of the United States. The result would cost us both jobs and
revenues.

Consequently, I expect to propose modifications to the feedstock
tax that would expand the chemicals subject to a tax in an effort to
both broaden its impact, the original expectation of the current
tax, and to diminish incentives to move production outside the
limits of the United States.

A second option which I'm working on, and working on with Sen-
ator Moynihan, is a waste end tax. The underlying issue associated
with waste end tax is whether it will be a successful source of reve-
nue, whether it will be stable and whether it could be monitored. I
believe that a carefully crafted proposal can provide a reliable rev-
enue source. More importantly, I am convinced that even an ex-
panded feedstock tax cannot provide all of the funds that are neces-
sary for superfund in an equitable manner. Therefore, a component
of it should be a waste end tax because it represents a reasonable
limited term option for additional revenue.
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I was talking to some people the other night, last night, in fact,
about how this is going to be accomplished. When we were talking
about feedstocks, he sid the problem that we have is when we go
to a toxic waste dump site. He said we don't just run into major
chemical, petrochemical, companies, but he said we run into IBM;
we run into Kodak; we run into companies you never expect were
contributing to those kinds of problems.

For those who question the advisability of a waste-end tax, I be-
lieve it only points to a conclusion that the Superfund tax bases
have to be broadened. This reauthorization of Superfund comes at
a time when the Superfund cleanup program is maturing to a level
where it will be constrained by a variety of management limita-
tions. In 5 years, many of these limitations are going to be elimi-
nated, and a much larger program will likely be achievable. Nei-
ther a feedstock oriented tax or waste end tax will be able to pro-

. vide a revenue base that will adequately fund the future program
without significant economic implications.

In that sense, this bill must be viewed as a transition bill, a
movement from a reliance on a narrow tax base to a broad based
tax. The manufacture and use of hazardous substances is so wide-
spread in our society that the Superfund must appropriately reflect
that reality. And Congress has to turn its attention to finding an
alternative to the current leading Superfund revenue options. I
think it will be appropriate to begin that process in this legislation.

Mr. Chairman, we have got a tough job on our hands trying to do
it. But let me give you an example of what happens under the
House bill. Take a product like ethylene. One-half of ethylene goes
into polyethylene. That goes into making up liners for waste
dumps. It goes into making up polyethylene bags, a benign product.
And yet you see that tax raised from $4.87 a ton to $13.78, substan-
tially more than double. Those are the kinds of problems that we
are facing, and that's why it is so critical that we try to broaden
this tax.

Thank you, Mr. Chairman.
The CHAIRMAN. Senator Lautenberg, you have been here since

before 10 so we don't want to keep you longer. We appreciate you
being here. We appreciate Congressman Florio being here. And we
hope we can do some business.

STATEMENT OF HON. FRANK IL. LAUTENBERG, U.S. SENATOR
FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Mr. Chairman, and members of the com-
mittee, I am pleased to appear before you today to urge Finance
Committee action on Superfund legislation this year.

There isn't a witness whom you will hear from today or on
friday who will deny the imperative need to provide funds for the

cleanup of thousands of abandoned hazardous waste sites found in
every State across our Nation. However, the real issue before us
today is whether the Senate and the Congress can act on Super-
fund this session.

The Finance Committee plays a pivotal role in this process. On
August 10, the House of Representatives adopted H.R. 5640 by an
overwhelming vote of 323 to 33. Last week, the Environment and
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Public Works Committee reported S. 2892 by a vote of 17 to 1. This
bill makes a number of important programmatic changes in the
current law and calls for $7 billion in revenues to fund Super.
fund over the next 5 years.

It's critical for the Finance Committee to make a recommenda-
tion on taxing titles if the full Senate is to benefit from its exper-
tise before considering this legislation.

Mr. Chairman, what drives the need for congressional action on
Superfund this year?

he first responsibility of Government i to protect the health
and welfare of the public. And we have been failing at this task in
some ways. Fifteen million American are exposed to the most dan-
gerous abandoned hazardous waste sites. The drinking water of
half of these citizens is threatened by contamination. We owe it to
these people to move at the fastest pace possible and to respond to
their needs much more effectively.

Members of the committee, I am sure, are familiar with the
numbers, but it's worth repeating. EPA estimates that 6,000 sites
will need a response from Superfund. Five hundred and forty-six of
those sites are currently on the national priority list. Only six sites
have been completely cleaned up. EPA plans to add another 250
sites to the list in October. An additional 600 to 1,400 sites will be
added soon thereafter. We are adding Superfund sites to the list at
a far-greater pace than we are cleaning them up.

Only recently has EPA even developed a Superfund management
plan, despite the 4 years the program has been on the bookA. The
States have only just begun to establish a predictable working rela-
tionship with EPA to implement Superfund programs.

EPA recognizes that the pace of the program must pick up. But
how do they propose to do this?

Lacking congressional reauthorization this year, EPA proposes to
completely deplete the fund during fiscal year 1985. This would
mean the obligation of the $640 million remaining in the fund. In
fiscal year 1986, which starts in October of next year, EPA pro-
poses to increase its expenditures by 65 percent to $1 billion.

Mr. Chairman, I would submit that unless the Congress reau-
thorizes Superfund this year, this is a recipe for administrative dis-
aster.

The sheer magnitude of the task, and the need for EPA and the
States to make the managerial and financial commitments neces-
sary to operate the Superfund program without a loss of continui-
ty, demands action from the Congress.

Without reauthorization this year, extending the life of the pro-
gram and clarifying future funding levels and programmatic re-
sponsibilities, EPA will be unable to make the commitments neces-
sary to implement the program during fiscal year 1986 and beyond.
And the States will be faced with an untenable degree of uncer-
tainty in planning to undertake their responsibilities. This will
slow down or halt the hiring of sufficiently trained personnel to
manage an expanded program. It will complicate efforts to raise
the local funding necessary to match Federal expenditures and
assure EPA States can meet their operation and maintenance ex-
penses.
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The EPA and the States need adequate lead time and direction if
they are to avoid disruption in the program.

No executive could afford to run a company this way.
We should not wait until the 11th hour and try to run a Federal

program this way.
If Superfund is not renewed and expanded this year, it is clear

that my State, New Jersey, will experience a shortfall and disrup-
tion in its program. We have the unfortunate distinction of having
more Superfund sites than any State in the Nation. We have 85
sites on the Superfund list, and another 15 are expected to be
added in October.

New Jersey's management plan for fiscal year 1985 calls for
action on 69 separate major sites. It involves 150 design, engineer-
ing, or construction projects at a cost of $108 million in Federal Su-
perfund dollars. In 1986, $123 million will be needed to keep the
program moving. The commissioner of the New Jersey Department
of Environmental Protection has stated that EPA will be unable to
make the necessary commitments, sign the necessary contracts,
and permit New Jersey to move ahead with its program if Super-
fund is not renewed this year. The National Governor's Association
has stated time and time again that this will happen in States all
across the country.

We must give the States and EPA the lead time and resources
they need to gear up for an expansion in fiscal year 1986. We must
let those exposed to hazardous waste sites know that the Congress
hears their call for action.

To raise the necessary revenues, the bill reported from the Envi-
ronment and Public Works Committee last week included a list of
substances currently taxed by Superfund, but does -not set specific
rates.

In addition to taxing these feedstocks, the committee also sug-
gests that the tax base should be expanded to include new revenue
sources. I share the view of the committee that you seriously con-
sider a more broadly based tax to include appropriate producers
and consumers of chemicals and to minimize competitive disadvan-
tages that may be experienced by domestic companies. General rev-
enues must play a role as well.

Mr. Chairman, time is of the essence. We have a small window of
opportunity now to provide the leadership the public is demanding.

And I thank you for the opportunity to testify before the commit-
tee this morning.

The CHAIRMAN. Thank you.
[The prepared written statement of Senator Lautenberg follows:]
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TESTIMONY OF SENATOR FRANK R. LAUTENBERG

SENATE FINANCE COMMITTEE

SEPTEtIBER 19,. 1984

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE, I AM PLEASED

TO APPEAR BEFORE YOU TODAY TO URGE FINANCE COMMITTEE ACTION

ON SUPERFUND LEGISLATION THIS YEAR.

THERE IS NOT ONE WITtIESS WHOM YOU WILL HEAR FROM TODAY

OR ON FRIDAY WHO WILL DENY THE IMPERATIVE NEED TO PROVIDE

FUNDS FOR THE CLEANUP OF THOUSANDS OF ABANDONED HAZARDOUS

WASTE SITES FOUND IN EVERY STATE ACROSS OUR NATION.

HOWEVER, THE REAL ISSUE BEFORE US TODAY IS WHETHER

THE SENATE AND THE CONGRESS CAN ACT ON SUPERFUND THIS SESSION.

THE FINANCE COMMITTEE CAN PLAY A PIVOTAL ROLE IN THIS

PROCESS4

ON AUGUST 10 THE HOUSE OF REPRESENTATIVES ADOPTED H.R 5640
BY AN OVERWHELMING VOTE OF 323 TO 33.

LAST WEEK, THE ENVIRONMENT AND PUBLIC WORKS COMMITTEE

REPORTED S. 2892 BY A VOTE OF 17-1. THiS BILL MAKES A NUMBER

OF IMPORTANT PROGRAMMATIC CHANGES IN THE CURRENT LAW AND

CALLS FOR $7.5 BILLION IN REVENUES TO-FUND SUPERFUND OVER

THE NEXT FIVE YEARS.
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IT IS CRITICAL FOR THE FINANCE COMMITTEE TO MAKE A

RECOMMENDATION ON TAXING TITLES IF THE FULL SENATE IS TO

BENEFIT FROM ITS EXPERTISE BEFORE CONSIDERING THIS LEGISLATION.

MR. CHAIRMAN, WHAT DRIVES THE NEED FOR CONGRESSIONAL

ACTION ON SUPERFUND THIS YEAR?

THE FIRST RESPONSIBILITY OF GOVERNMENT IS TO PROTECT

THE HEALTH AND WELFARE OF THE PUBLIC. WE HAVE BEEN FAILING

AT THIS TASK. FIFTEEN MILLION AMERICANS ARE EXPOSED TO

1,000 OF THE MOST DANGEROUS ABANDONED HAZARDOUS WASTE SITES.

THE DRINKING WATER OF HALF OF THESE CITIZENS IS THREATENED

BY CONTAMINATION. WE OWE IT TO THESE CITIZENS TO MOVE AT

THE FASTEST PACE POSSIBLE AND RESPOND TO THEIR NEEDS MUCH'

MORE EFFECTIVELY.

MEMBERS OF THE COMMITTEE, I AM SURE, ARE FAMILIAR WITH

THE NUMBERS.

EPA ESTIMATES THAT 6,000 SITES WILL NEED A RESPONSE
FROM THE SUPERFUND. 546 SITES ARE CURRENTLY ON THE NATIONAL

PRIORITY LIST. ONLY SIX HAVE BEEN COMPLETELY CLEANED UP.

EPA PLANS TO ADD ANOTHER 250 SITES TO THE LIST IN OCTOBER.

AN ADDITIONAL 600 TO 1,400 SITES WILL BE ADDED SOON THEREAFTER.

WE ARE ADDING SUPERFUND SITES TO THE LIST AT A FAR GREATER

PACE THAN WE ARE CLEANING THEM UP. •

39-919 0 - 85 - 4
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ONLY RECENTLY HAS EPA EVEN DEVELOPED A SUPERFUND MANAGEMENT

PLAN, DESPITE THE FOUR YEARS THE PROGRAM HAS BEEN ON THE

BOOKS. THE STATES HAVE ONLY JUST BEGUN TO ESTABLISH A PREDICTABLE,

WORKING RELATIONSHIP WITH EPA TO IMPLEMENT SUPERFUND PROGRAMS.

EPA RECOGNIZES THAT THE PACE OF THE PROGRAM MUST PICK

UP, BUT HOW DO THEY PROPOSE TO DO THIS?

LACKING CONGRESSIONAL REAUTHORIZATION THIS YEAR, EPA
PROPOSES TO COMPLETELY DEPLETE THE FUND DURING FY85. THIS

WOULD MEAN THE OBLIGATION OF THE $640 MILLION REMAINING

IN THE FUND. IN FY86, WHICH STARTS IN OCTOBER OF NEXT YEAR,

EPA PROPOSES TO INCREASE ITS EXPENDITURES BY 65 PERCENT

TO S BILLION.

MR. CHAIRMAN, I WOULD SUBMIT THAT UNLESS THE CONGRESS

REAUTHORIZES SUPERFUND THIS YEAR, THIS IS A RECIPE FOR ADMINISTRATIVE

DISASTER.

THE SHEER MAGNITUDE OF THE TASK, AND THE NEED FOR EPA

AND THE STATES TO MAKE THE MANAGERIAL AND FINANCIAL COMMITMENTS

NECESSARY TO OPERATE THE SUPERFUND PROGRAM WITHOUT A LOSS

OF CONTINUITY DEMANDS ACTION FROM THE CONGRESS.

I
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* WITHOUT REAUTHORIZATION THIS YEAR, EXTENDING THE LIFE

OF THE PROGRAM AND CLARIFYING FUTURE FUNDING LEVELS AND

PROGRAMMATIC RESPONSIBILITIES, EPA WILL BE UNABLE TO MAKE

THE COMMITMENTS NECESSARY TO IMPLEMENT THE PROGRAM DURING

FY86 AND BEYOND. AND THE STATES WILL BE FACED WITH AN UNTENABLE

DEGREE OF UNCERTAINTY IN PLANNING TO UNDERTAKE THEIR RESPONSIBILITIES.

TnIs WILL SLOW DOWN OR HALT THE HIRING OF SUFFICIENT PERSONNEL

TO MANAGE AN EXPANDED PROGRAM. IT WILL COMPLICATE EFFORTS

TO RAISE THE LOCAL FUNDING NECESSARY TO MATCH FEDERAL EXPENDITURES

AND ASSURE EPA STATES CAN MEET THEIR OPERATION AND MAINTENANCE

EXPENSES.

THE EPA AND THE STATES NEED ADEQUATE LEAD TIME AND

DIRECTION IF:THEY ARE TO AVOID DISRUPTION IN THE PROGRAM.

NO EXECUTIVE COULD AFFORD TO RUN A COMPANY THIS WAY.

WE SHOULD NOT WAIT UNTIL THE 11TH HOUR AND TRY TO RUN

FEDERAL PROGRAM THIS WAY.
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IF SUPERFUND IS NOT RENEWED AND EXPANDED THIS YEAR,

IT IS CLEAR THAT MY STATE WILL EXPERIENCE A SHORTFALL AND

DISRUPTION IN ITS PROGRAM. NEW JERSEY HAS THE UNFORTUNATE

DISTINCTION OF HAVING MORE SUPERFUND SITES THAN ANY STATE

IN THE NATION. WE HAVE 85 SITES ON THE SUPERFUND LIST. ANOTHER

15 ARE EXPECTED TO BE ADDED IN OCTOBER.

NEW JERSEY'S MANAGEMENT PLAN FOR-FISCAL YEAR 1985 CALLS .

FOR ACTION ON 69 SEPARATE MAJOR SITES. IT INVOLVED 150

DESIGN, ENGINEERING, OR CONSTRUCTION PROJECTS AT A COST

OF $108 MILLION IN FEDERAL SUPERFUND DOLLARS. Ir 1986,

$123 MILLION WILL BE NEEDED TO KEEP THIS PROGRAM MOVINGr

THE COMMISSIONER OF THE NEW JERSEY DEPARTMENT OF ENVIRONMENTAL

PROTECTION HAS STATED THAT EPA WILL BE UNABLE TO MAKE THE

NECESSARY COMMITMENTS, SIGN THE NECESSARY CONTRACTS, AND

PERMIT NEW JERSEY TO MOVE AHEAD WITH ITS PROGRAM IF SUPERFUND

IS NOT RENEWED THIS YEAR. THE NATIONAL GOVERNOR'S ASSOCIATION

HAS STATED TIME AND TIME AGAIN THAT THIS WILL HAPPEN IN

STATES ALL ACROSS THE COUNTRY

WE MUST GIVE THE STATES AND EPA THE LEAD TIME AND'RESOJRCES.

THEY NEED TO GEAR UP FOR AN EXPANSION IN FY86. WE MUST

LET THOSE EXPOSED TO HAZARDOUS WASTE SITES KNOW THAT THE

CONGRESS HEARS THEIR CALL FOR ACTION.
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TO RAISE THE NECESSARY REVENUES, THE BILL REPORTED

FROM THE ENVIRONMENT AND PUBLIC WORKS COMMITTEE LAST WEEK

INCLUDED A LIST OF SUBSTANCES CURRENTLY TAXED BY SUPERFUND,

BUT DOES NOT SET SPECIFIC RATES.

IN ADDITION TO TAXING THESE FEEDSTOCKS, THE COMMITTEE

ALSO SUGGESrS THAT THE TAX BASE SHOULD BE EXPANDED TO INCLUDE

NEW REVENUE SOURCES. | SHARE THE VIEW OF THE COMMITTEE

THAT YOU SERIOUSLY CONSIDER A MORE BROADLY BASED TAX TO

INCLUDE APPROPRIATE PRODUCERS AND CONSUMERS OF CHEMICALS

AND TO MINIMIZE COMPETITIVE DISADVANTAGES THAT MAY BE EXPERIENCED

BY DOMESTIC COMPANIES. GENERAL REVENUES MUST PLAY A ROLE

AS WELL.

MR. CHAIRMAN, TIME IS OF THE ESSENCE. WE HAVE A SMALL

WINDOW OF OPPORTUNITY NOW TO PROVIDE THE LEADERSHIP THE

PUBLIC IS DEMANDING.

THANK YOU.
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STATEMENT OF HON. JAMES J. FLORIO, U.S. REPRESENTATIVE
FROM THE STATE OF NEW JERSEY

Mi-. FLORMO. Thank you very much. I appreciate the opportunity
to testify before you. I will skim through my testimony and try not
to repeat any of the points that my colleague from New Jersey
made. And I think it's significant to know that the more active par-
ticiptmts in this process do come from our State because we have a
very serious problem in our State. More hazardous wate dump sites
on the national priority list than any other State in the Union, so
it's not an academic matter with us.

I wanted to express my appreciation to talk about what I regard
as really the most important environmental- isue that we, in the
Congress, will be facing not just this year but really for the balance
of the century, I suspect. I think all know that the current Super-
fupd law has been totally inadequate to even begin to address the
problem. It's a 5-year bill, $1.6 billion. And, in fact, it has effective-
ly cleaned up six sites out of what EPA estimates is 22,000 across
the country. So it's clear that that is not going to be sufficient fi-
nancing of that magnitude.

In large measure, it's because we have had new information that
has been brought to our attention, and the numbers that the gen-
tleman from New Jersey indicated are very correct. That it is an-
ticipated that the priorities list will go from 546 up to as many as
7,000 over the next number of years. The priorities list means that
a site on that list is an imminent and substantial hazard to peo-
ple's health; to the environment. So we are talking about serious
public health concerns as well.

EPA itself has estimated that to address the national priorities
list itself-that is exclusively-in cleanup remedial measures is
going to take from $8 to $16 billion over the next 5 years. Other
organizations maintain that that's an extremely conservative esti-
mate. GAO says that it is going to take $26 billion. OTA says that
it's $40 billion. The National Governor's Association says between
$9 and $12 billion. The environmental community says in excess of
$20 billion.

So CMA itself-CMA which has not always been enthusiastic
about financing this proposal-has said that it is going to take $3.4
billion over the next 5 years. They are a group that acknowledges,
however, that it will take some two decades to clean up the nation-.
al priorities list sites at that level of spending.

Suffice it to say that everyone agrees that far in excess of $1.6
billion for the next 5 years is going to be required.

The legislation that you are considering today-and that is that
that came out of the other Senate committee-provides the $7.5 bil-
lion. The House bill passed by the House overwhelmingly-323 to
33-provided for $10.2 billion.

I think it's interesting to note that the bill that came out of my
committee, the Energy and Commerce Committee, which was re-
ferred to your counterpart committee in the House, the Ways and
Means Committee, was increased by that fiscally conservative com-
mittee from $9.1, I believe, up to 10.1 billion. And that was as a
result of their examination of what the issues were.



49

The numbers that we are talking aboutgo exclusively to address
the question of cleanup. We are not talking about the other respon-
sibilities in the bill. That is emergency remedial measures. Those
are add-ons so that when we talk about the numbers that we are
talking about, we are talking about the minimal package of clean-
up rather than other responsibilities that are already in the law.

I wanted to just talk and address, finally, two points. One is the
source of revenue. And I certainly respect the responsibilities of
this committee to address the equity of the current system. The
feedstock system that we have in the law was based upon the
premise that the chemical feedstocks are the building blocks of all
of the waste that we are dealing witr-ani- cleaning up. And when
reference was made to the IBM's and the General Motors--Well,
they generate waste, but they generate waste off of those feed-
stocks they purchase from the people that are paying the tax. So
the economic realities are such that they will be paying the cost for
increased feedstocks.

Likewise, I would say that our bill provides for a large reliance
upon feedstocks, but also a general appropriation, increasing gener-
al appropriations from about 12 percent in the existing law to 23
percent in the proposal that came out of the Senate or out of the
House.

The otherinWht I would like to make is that under the House
bill, each covered chemical and feedstock substance is taxed at an
average of 3 percent of the sales price. This is up from 2 percent
average of the sales price from 4 years ago. Not a great increase on
an average. And I certainly respect the ability of this committee to
adjust specifics. And the gentleman from Texas made specific refer-
ence to a particular feedstock. I have no difficulty with modifica-
tions as long as the revenue projections are appropriately met.

Another point that I think has to be addressed is that imported
feedstocks are taxed at the exact same level as the domestic feed-
stocks, so arguments that there is somehow a competitive disadvan-
tage that is being built into the law really don't stand up to scruti-
ny.

Likewise, exports-that is, feedstock exports-are not taxed so
we are not providing a competitive disadvantage to our industry in
that regard.

The as point I will make-and you will be hearing from EPA. I
suspect that they have not got the capability of dealing with this
problem this year, and, therefore, we ought to wait until next year.
My only response to that is that as I have indicated, and all the
other witnesses will indicate, there is going to be a need for an ex-
tended and expanded Superfund. EPA on October 1, 1985 will be
required to gear up for a much bigger and more comprehensive
program. And the question, then, is do we wait until September
1985 to tell them what the exact dimension of that program is
going to be so that in a space of a few days they are going to be
required to turn around and try to gear up for it, or do we pass the
bill this year, providing for advance notice so that the moneys can
be used in a cost effective wa,, giving EPA the time to be able to
utilize those moneys in a sensible way.

I think that's the issue. The issue is do we have good planning at
EPA? Do we give them the advance notice as to what they are
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going to be charged under the law with doing? Or do we wait until
next year and hope that something gets done before they are re-
quired to go into operation under a new system at the beginning of
the fiscal year.

Thank you.
[The prepared written statement of Congressman Florio follows:]
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TSTImONY OF HoN. JAm J. FLoRo, CHAmmN, HouS SuBcomurlz ON COM-
MEC, TRANSPORTATION AND TouRISM BomE TE CoMmTE ON FINANCE, U.S.
SzNATE REGARDING H.R. 5640, SmauzR 19, 1984

Kr. Chairman and members of the Committee, I want to thank
you for the opportunity to appear before you today as you begin
your consideration of legislation to reauthorize the Superfund
program. In my view, It is absolutely vital that we reauthorize
-this important program this year, and I am hopeful that this
Committee's expeditious consideration of the legislation reported
by the Senate Environment and Public Works Committee will permit
you to seek final passage and a conference with the House before
the Congress adjourns in early October.

As many will remember, the current Superfund lay established
a $1.6 billion fund for an initial five-year period. The
President authorized the Environmental Protection Agency to begin
the work of assessing the thousands of abandoned hazardous waste
sites across the country, identifying the worst sites eligible
for federal cleanup funds, and launching cleanup of those so
designated. Revenues for the cleanup effort were generated by
taxes on the chemical industry# plus a 12.5 percent appropriation
from general federal tax revenues.

Although many of us who worked on the original legislation
suspected that a second installment of the program would be
necessary, few imagined the actual scope of the additional
funding needs which face us today. EPA's gross mismanagement of
the program in its early years, partnered with much improved data
concerning the number and nature of the sites which must be
cleaned up, lead any objective observer to the irrevocable
conclusion that significantly expanded funding levels are crucial
if we are to accomplish the goals we established back in 1980.

Consider the following basic Superfund statistics:

To date, EPA has managed to clean up only six sites,
although it has already placed 546 of the nation's worst
sites on the National Priorities List which defines
eligibility for federal cleanup funds.

EPA expects to place at least 2,200 sites on the
National Priorities List someday. Even this apparently
large number represents only a fraction of the
17,000-22,000 sites which exist across the country and
state officials dispute EPA's estimates, telling us
instead that the National Priorities List will swell to
some 7@000 sites over the long-term.

The current $1.6 billion Superfund will be enough to
cleanup at most 170 sites on the 546 now listed. EPA
says that cleanup costs for the rest of the sites it
expects to place on the National Priorities List will
run -- ak-amintia-- between $8 and $16 billion.

The agency's estimates are considered extremely
conservative by both the General Accounting Off ice and
the Office of Technology Assessment. GAO tells us that
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ultimate cleanup costs could run as high as $26 billion
and OTA predicts such costs could total $40 billion.

Based on all these facts and figures state
organizations (including the National Governors'
Association) urge us to commit between $9 and 12 billion
for five more years of a reauthorized program. The
environmental community urges us to commit $20 billion
over the next five-year period. Even the Chemical
Manufacturers' Association has endorsed new funding
levels of $3.4 billion, although the group acknowledges
that cleanup of listed sites could take close to two
decades at those levels.

The legislation you are considering today establishes funding
levels for a reauthorized Superfund program of $7.5 billion over
the next five years. The bill adopted by the House on August 10,
1984, by a vote of 323 to 33 would establish a funding level of
$10.1 billion over the same period.

As you evaluate the legislation, and the funding levels which
are proposed, please keep in mind that Superfund must support
several essential activities in addition to basic cleanup and
none of these essential activities were included in the cost
estimates I mentioned earlier. For example. the fund must
support the administration of the basic Superfund program. The
fund is also used to pay for emergency relief and removal actions
in cases where waste site contamination and removal actions is
threatening the health of citizens in surrounding communities.
Finally, the states have implored us to offer them some relief in
the important area of long-term operation and maintenance of
finished sites. Under current law, they must support all of
these costs, but under the legislation you are considering they
would be given assistance with operation and maintenance costs
during the first few years after a site is cleaned up.

When it was faced with all of these cost estimates and
evidence concerning program needs, your sister Committee on the
House side determined to raise the funding levels of the
legislation I had originally introduced from $9.5 billion to
$10.1 billion. Its sound and wise decision was based on an
exercise of essentially conservative fiscal judgment: while the
taxes which supprt the program now may hurt, we have no choice
but to get on with the job as rapidly as possible before the
mounting costs of this devastating environmental pollution climb
out of our reach.

The final bill approved by the House supports the program
through two basic sources:

One: A continuation of the current feedstock tax system, with
rate adjustments and an expansion of the tax base
sufficient to generate $7.8 billion, or 77 percent of
the total fund, over the next five years and
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Two: An authorized appropriation from general tax revenues
totalling $2.3 billion, or 23 percent of the fund, over
the same period.

Under the House bills, each covered chemical and metal
feedstock substance is taxed an average of three percent of the
sales price. All individual tax rates are capped at $30/ton so
that a substance's relatively high sales price does not produce
an inordinately high tax assessment. Imported feedstocks are
taxed at the same levels. Exports are not taxed.

The funding mechanism developed by the Ways and Means
Committee represents a sound and workable compromise regarding
all of the concerns and interests represented here today. While
I recognize that you will soon hear many other funding proposals
put forward and that we must all retain flexibility to evaluate
such proposals carefully, I urge you to give complete
consideration to the excellent tax system developed by your
colleagues.

In the few minutes I have remaining, .1 would like to address
two final issues which have played a major role in the Superfund
reauthorization debates the economic impact of increased taxes
and the need to reauthorize the program this year.

As this Committee proceeds to consider this important
legislation, you will be faced with a battery of dire predictions
concerning the impact of additional taxes on the economic health
of the chemical industry. You will be told that the funding
levels and tax rates contained in the legislation will produce
economic disaster for key segments of the industry and that such
tax revenues -- even if collected -- will only be wasted since
EPA cannot possibly spend such funds fast enough.

As you consider all these dire predictions, I urge you to
probe carefully -- as I have -- for the data which backs them up.
I think you will find that those who advocate these disastrous
scenarios have yet to prepare a single convincing and
comprehensive analysis to support their predictions. Indeed, the
facts available to us suggest the opposite conclusion.

For example, the 1983 report prepared by the Joint Tax
Committee on the effective tax rates for large American
corporations reveals that the effective corporate tax rate for
the chemical industry as a whole is minus seventeen percent. A
temporary recession in the early years of this Aclini stration has
been overcome and many major companies are showing record profits
for the last several quarters.

Many opponents of the House legislation have also pointed out
that a dozen major companies bear the bulk of the tax burden. I
have attached a chart to my testimony containing two major
indicators of financial health for these corporations: not
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income after taxes and return on stockholder equity. You will
see that these twelve lirge corporations had net after tax
incomes totalllng $16 billion in 1983, and a return on
stockholder equity averaging over 10 percent.

As for the argument that EPA cannot spend increased funding
fast enough, I would be the first to agree that the current
program must be fundamentally restructured in order to absorb the
funding levels set in the legislation. In fact, the costs of
failing to restructure the program so that accelerated cleanup
can be accomplished are nearly unthinkable. At the current
cleanup rate of six sites every four years, it could take 1,500
years to finish cleanup at the minimal number of 2,200 sites EPA
expects to place on the National Priorities List someday. Even
the expanded levels of funding proposed by the chemical industry
would produce decades of delay in the cleanup effort. Each year
of such delay drastically compounds both the environmental damage
and human health effects of waste site contamination the truth
is that the longer we wait, the larger and more crushing the
ultimate price tag we must eventually face

Unfortunately, there are many involved in the reauthorization
process who would urge you to do just that and defer the
inevitable decision to reauthorize the program until next year.
You will hear today from EPA and industry representatives that
there is no need to rush to judgment and that any final action by
this Committee should be deferred until at least next year.

Once again, the costs of such delay are simply unacceptable.
Today, four years after Superfund was created, we find ourselves
in the tragic position of virtually beginning the program all
over again. The planning necessary to accomplish its
revitalization should have begun months ago. Unless the Congress
acts decisively this year, months if not years of the second
reauthorization period will be lost as the agency scrambles to
gear up for its new responsibilities. The simple fact is that
the current Superfund will be completely depleted by this time
Next year. The House bill would start new taxes this coming
January, so that no break in cleanup need occur.

There is no environmental problem more important to the
American people than the thousands of abandoned waste sites
across the land. The facts supporting the need to extend and
expand Superfund are Irrefutable. Our only possible course --
the only responsible course -- is to act, and act decisively, to
ensure the future of the program as soon as possible.

Mr. Chairman, that completes my prepared testimony and I
would be happy to answer any questions you may have.
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TWO MEASURES OF PROFITS FOR 12 LARGE CORPORATIONS PRODUCING CQIICALs

Net IncomerAfcer Taxes ($ millions) Return on Stockholders Equity tZ)

1979

Atlantic Richfield 1,166

Dow Chemical 784

du Pont 965

Exxon 4,295

Gulf & Western a/ 128

tobil 2,007

Phillips Petrolaua, 891

Shell Ofl 1,126

Staddqd, Oif'of
tm4~Aa1:'507

Texaco 1,759

Union Carbide 556

Unocal 501

1980

1,651

8D5

744

5,350

156

2,813

1,070

1,542

1,915

2,642

890

647

1981

1,671

564

1,081

4,826

260

2,433

879

1,701

1,922

2,310

649

791

1982

1,676

399

894

4,186

165

1,213

646

1,605

1,826

1,281

310

804

1983

1,548

334

1,127

4,978

260

1,503

721

1,633

1,868

1,233

79

626

1979

19.1

21.5

18.4

19.0

8.8

20.5

20.9

18.4

19.4

17.7

14.5

18.0

18.0 20.1 20.8 18.2 12.6

1980

22.2

19.3

12.8

20.1

9.9

23.9

21.7

22.0

21.6

19.7

15.3

20.1

1981 1982

19.3 17.0

12.1 8.0

13.7 8.4

17.4 14.7

13.5 7.6.

17.6 8.5

16.0 11.2

21.0 17.4

19.2

17.6

12.9

20.8

16.5

9.2

6.0

18.2

-Profits data pertain to earnln8 from continuing operations.

Source: Annual reports of the respective companies.

Company

1983

14.2

6.6

10.1

16.9

12.8

10.8

11.7

15.9

15.7

8.6

1.6

12.6
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The CHAIRMAN. Thank you very much.
Senator Long.
Senator LONG. I'll wait until I've heard all the witnesses.
The CHAIRMAN. Senator Roth.
Senator ROTH. No questions, Mr. Chairman. I thank them for

their appearance. I commend Congressman Florio and Senator
Lautenberg for their leadership in this area.

The CHAIRMAN. Senator Bradley.
Senator BwwurDY. Mr. Chairman, I think that the Congressman

and my colleague in the Senate have put the issue very well, and
not only in terms of the relevance of it to our State, but to the
entire country. And I hope that we will act on this to get a bill.
And I thank them for their contribution.

The CHAIRMAN. Senator Chafee, any questions?
Senator CHAFEE. No questions, Mr. Chairman.
The CHAIRMAN. Senator Durenberger.
Senator DURENBERGER. Mr. Chairman, I just want to in his pres-

ence and before they leave especially compliment the junior Sena-
tor," despite his apparent advantage over the senior Senator from
New Jersey, for the way that he has taken on this issue. Severj of
us on this committee had an opportunity to watch him work as a
brand new, literally just-a-few.wrmonths, member of the Environ-
ment and Public Works Committee. And I think it is appropriate
in light of his testimony and his commitment to indicate the appre-
ciation that a lot of us bring from that committee to this commit-
tee for the work that Frank has done. And, obviously, we know Jim
has been at it a longer period of time. But I especially wanted to
say that on behalf of one of our newer colleagues who has really
done a superb job in a most difficult policy .issue.

Senator CHAFm. Mr. Chairman, I would like to second that and
also to say that both the gentlemen are working in another area
which is a related area to this. And that is on the RCRA. Both are
members of the conference committee where we are dealing with
another facet of this. I would like to compliment them for their
work on and the continuing work which we will have because we
are still in that conference. And we look for something successful
coming out of that. Thank you.

The CHAIRMAN. Well, we thank you very much for being here
this morning. As I indicated at the outset, there are some serious
questions that must be answered. We know the House acted before
the Senate and we are going to do the best we can. We are going to
have another hearing on Friday. We will see what we can work out
between now and October 5.

Senator LAUTENBERG. Thank you, Mr. Chairman. I leave with
only one question. Do you always treat the witnesses so nicely
when you hold hearings in this committee?

The CHAIRMAN. We are generally fairly pleasant in here unless it
involves a tax of some kind. [Laughter.]

Senator LAUTENBERO. Thank you.
The CHAIRMAN. Senator Mitchell.
Senator MrrCHELL. Thank you, Mr. Chairman. I want to express

my appreciation to you for promptly scheduling these hearings on
the Superfund reauthorization. Prompt action by this committee is
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essential if we are to complete action on this important legislation
this year.

The bill before us reauthorizes the Superfund law at a level of
$7.5 billion over 5 years. It has become clear to those of us that sit
on the Environment and Public Works Committee-and I believe
there are seven members of this committee who do so-that even
this high an increased level of funding will not complete the task
we face. Since the Superfund law was first enacted in 1980, the
EPA has undertaken a comprehensive inventory of hazardous
waste sites across the country. It is now estimated at there are as
many as 22,000 potentially hazardous waste sites in the United
States, about 10 percent of which may be serious enough to justify
their being placed on the priority list. EPA plans now call for it to
initiate long-term cleanup at about 125 such sites each year. As
anyone can readily calculate, that means that about a third of the
priority sites can be reached. And by reached I mean work initiat-
ed by EPA over 5 years. There will fortunately, as Mr. Thomas has
told us on the Environment Committee, be some State and private
action to compliment that. But it is clear that we face a monumen-
tal task so that even continuation at the modest rate proposed re-
quires the kind of funding increase authorized by the bill before us.

As as we listen to the witnesses today and on Friday, I urge all
the members of this committee to keep in mind the magnitude of
the hazardous waste problem that confronts our Nation.

The Environment and Public Works Committee appropriately de-
ferred to this committee on the issue of taxation. However, that
committee did examine the number of revenue-raising options in
addition to the feed-stock tax increase in an effort to spread the
burden. And I'm confident that this committee can evaluate all of
these options and devise a revenue proposal adequate to fund the
Superfund at the recommended authorization level in an equitable
manner.

I thank you, Mr. Chairman. I look forward to hearing the wit-
nesses today. _

The CHAIRMAN. Are there any other opening statements?
Senator CHAFE. Mr. Chairman, I would just like to say that as a

member of the Environment and Public Works Committee, we
spent considerable time on this matter, and as has been pointed
out from the witnesses and from the opening statements, there is
no question this is an extremely serious problem. That's undis-
puted. Time isn't going to make it simpler. It's not going to go
away. It's going to get more expensive the longer we wait.

The Environment and Public Works Committee came out with a
proposal of $7.5 billion over the 5 years. That was based on some
testimony we had from the EPA that this was about what they
could absorb so we didn't go above that. There is some dispute as to
how much they can absorb.

I, for one, am anxious to get on with this matter and hope that
we can come up with a formula for raising the taxes and get a bill
out of this committee, and to the floor, and passed. I know that's a
big challenge, but we ought to devote every possible energy we can
in order to meet that challenge because the time is rushing by and
cleaning up these sites is going to get more expensive the longer we
wait.
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Thank you, Mr. Chairman.
The CHAIRMAN. Senator Durenberger.
Senator DURENBERGER. Mr. Chairman, I would like my full state-

ment to be a part of the record but I just want to make an observa-
tion for those members who are not among the seven that lived
through Superfund at EPW. And that is we really are in the next
couple of weeks facing an interesting sort of a situation because a
lot of people have been pushing the heck out of Superfund on the
theory that another Reagan administration wasn't going to be very
generous with Superfund reauthorization. And the administra-
tion-everybody else was taking the view, well, it doesn't have to
be done this year. We can wait until next year and maybe we will
do a good job of it.

And now what we have before us-and I know we are only con-
sidering the tax title-but what we have before us is a situation
where the administration is being offered an awfully good deal by
the Environment and Public Works Committee. I mean it is a real
slim, trimmed down, only a sort of a semipublic works program,
not the big one that the House has been pushing. And it seems to
me they are being offered an awfully attractive deal which says
take this for 5 years and you don't have to worry about getting into
all of these other things that lie out there.

So it is very interesting and strikes me that our role here is not
to deal with the totality of it so much as the reality of how a tax
affects the purposes for the legislation. And as others have said, I
hope that we can spend some time trying to design a more effective
tax system for this bill than has been in the old legislation or was
sugested by people on the House side.

The CHARMAN. I would just say, obviously, if we can reach some
agreement with all the parties involved, I would like to do it
myself. But if that is not possible-I think the climate might be
pretty good for that if everybody was willing to look at it objective-

But let's hear the witnesses first because there are a lot of ques-
tions that should be answered.

First, we have the administration witnesses: Mikel Rollyson, Tax
Legislative Counsel, Department of the Treasury; Lee Thomas, As-
sistant Administrator, Office of Solid Waste and Emergency Re-
sponse, Environmental Protection Agency.

STATEMENT OF MIKEL M. ROLLYSON, ACTING TAX LEGISLATIVE
COUNSEL, DEPARTMENT OF THE TREASURY, WASHINGTON, DC
Mr. ROLLYSON. Good morning, Mr. Chairman, members of the

committee.
The CHIMmAN. I assume there will be questions directed at both

of you, and if you can summarize your statements, as you normally
do, it would be helpful.

Mr. ROLLYSON. Yes; I'm aware that you are on a very tight
agenda here today. And our full statement has been submitted.

Let me just summarize our testimony for you. I will be address-
ing only the taxing provisions of the bill.

First, however, I would like to emphasize the administration's
continuing commitment to protecting the public and the environ-

39-919 0 - 85 - 5
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meant from improper disposal of hazardous-chemical substances.
During the past 3 years, the Treasury Department has been active-
ly participating with other agencies in an intensive review of the
Superfund legislation to determine how best to fulfill the Presi-
dent's commitment to the public and the environment. Reauthor-
ization of the Superfund provision before the current law expires in
September 1985 is a top administration priority, but we believe
that it would be more appropriate to defer authorization and any
refinement of the legislation until that review is completed.

Let me just summarize briefly the current taxing provisions of
H.R. 5640 and comment upon the recommendations out of the
Senate Committee on the Environment, and some of the proposed
alternatives thereto.

As you know, the Superfund is currently funded for the most
part by three principal taxing provisions-general-revenue appro-
priations, which are-relatively small- an excise tax on crude on at
the rate of approximately $0.79 per barrel; and a feed-stock tax or
excise tax on chemicals that are manufactured, produced, or im-
ported.

The chemical-feed-stock tax varies in rates depending upon the
particular chemical subject to the tax. The provisions of H.R. 5640
would substantially increase the taxes on crude oil -and the feed-
stock tax on the various chemical products. These taxes are to be
further increased in the event that prior to July 1986 there is not
imposed a significant waste-end tax. And that waste-end tax is to
be developed pursuant to a joint study by the Treasury Department
and the EPA.

H.R. 5640 also proposes significant increases in general-revenue
appropriations. The comment upon the current taxes and those
proposals-the current feed-stock tax does provide a rational mech-
anism for imposing the cost related to hazardous substances on
those parties who use those hazardous substances and hazardous
chemicals. I might add that, to date, the Internal Revenue Service
has not had any significant difficulty in administering the current
feed-stock tax.

The proposed increases to the feed-stock tax would raise a ques-
tion, which has been alluded to here today, and that is whether or
not the substantially increased taxes would cause competitive prob-
lems for those manufacturers and producers who are subject to the
greatly increased taxes.

The answer to that question is not clear. It is likely that certain
companies would be able to pass through the bulk or all of the in-
creased taxes, depending upon that company's dominant position in
the market, and the extent to which there are other competitors
coming into that market.

Nevertheless, it is unclear as to whether all companies would be
able to pass on those taxes.

I would like to comment briefly on the Senate Environment Com-
mittee's suggestions. They have suggested that several alternatives
be explored to the feed-stock tax and the general appropriations
tax and crude oil tax that we currently have. We agree that we
should carefully evaluate all of the options proposed by the Senate
Committee on the Environment. Nevertheless, I would like to note
that we do have serious concerns about the various waste-end tax
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proposals and certain of the taxes on derivative imports that have
been proposed to date. I don't want to say it is impossible to design
a workable or manageable tax of that character, but those proposed
to date would cause us serious equity concerns and administration
concerns.

So just to reiterate, we think we should conclude our studies and
defer resolution of this matter until all of this information has
been digested.

Thank you.
[The prepared written statement of Mr. Rollyson follows:]



62

For Release Upon Delivery
Expected at 10:00 a.m.l E.D.T.
September 19, 1984

STATEMENT OF
MIKEL M. ROLLYSON

ACTING TAX LEGISLATIVE COUNSEL
DEPARTMENT OF THE TREASURY

BEFORE THE
COMMITTEE ON FINANCE OF THE

UNITED STATES SENATE

Mr. Chairman and Members of the Committee:

I am pleased to be here. today to present the Department of
the Treasury's views on the taxing provisions of H.R. 5640, the
Superfund Expansion and Protection Act of 1984, and to comment on
the general taxing options recommended for study by the Committee
on the Environment and Public Works with respect to S. 2892, the
Superfund Amendments of 1984.

I want to emphasize the Administration's continuing
commitment to protecting the public and the environment from the
release or improper disposal of hazardous chemical substances.
We support the basic objectives of S. 2892 and H.R. 5640 to
reauthorize the taxing provisions of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980
("CERCLAO). During the past three years, the Treasury Department.
has been participating with other Administration agencies in an
intensive review of CERCLA and related legislation to determine
how best to fulfill the President's commitment to the public and
the environment. Reauthorization of the taxing provisions of
CERCLA before the current law expires in September 1985 is a top
Administration priority, but we believe it would be more
appropriate to defer reauthorization and any refinement of the
CERCLA legislation until that review is completed.

At the outset, I would like to emphasize that my comments on
H.R. 5640 address only the taxing provisions of the bill, and my
comments on S: 2892 address only the general taxing options
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recommended by the Committee on the Environment and Public Works.
The Envirenmental Protection Agency (*EPA*) has submitted'a
statement which relates primarily to how funds deposited in the
Hazardous Substance Response Trust Fund (i.e., the "Superfund")
should be expended.

BACKGROUND

CERCLA provides the Federal Government with the authority to
clean up hazardous chemicals leaked into the environment, to pay
for damages to natural resources caused by such chemicals, and to
recover the costs of such cleanup and restoration from the
parties responsible for releasing the hazardous substances. The
response program is administered by the EPA and is financed by
the Superfund.

CERCLA authorizes appropriations to the Superfund equal to
$44 million per year for fiscal years 1981 to 1985. The
Superfund is principally funded, however, by the excise taxes on
crude oil and certain specified chemicals imposed by sections
4611 and 4661 of the Internal Revenue Code. Section 4611 of the
Code imposes an excise tax of .79 cent a barrel on both domestic
and imported crude oil received at a United States refinery,
domestic crude oil used or exported before it is received at a
United States refinery, and petroleum products entered into the
United States for consumption, use, or warehousing. Section 4661
of the Code imposes an excise tax on 42 listed chemicals sold or
used by the manufacturer, producer, or importer of the chemicals.
These taxed chemicals are either themselves hazardous or are the
basic chemical components of nearly all other major inorganic and
organic hazardous wastes. The tax is assessed at rates ranging
from .22 cent per ton to $4.87 per ton depending upon the
chemical. The tax rates for the listed chemicals reflect a
Congressional decision to allocate 65 percent of the tax burden
to petrochemicals, 20 percent to inorganic cheiiiMls, and 15
percent to petroleum. This allocation was based on the
respective proportions of such substances found present in
hazardous waste sites at the time of enactment of CERCLA. The
rate of tax on any chemical, however, is limited to 2 percent of
its wholesale price as of 1980.

CERCLA imposed upon those who generate, transport or dispose
of wastes, the liability for damages caused by a release or
threatened release of hazardous substances. Hazardous substances
are defined to include those hazardous substances specified under
various other environmental statutes as well as substances, as
determined by EPA, which when released into the environment may
present substantial danger to the public health or welfare or the
environment. Responsible parties are strictly, jointly, and
severally liable for the costs incurred by the Federal Government
or a state government associated with removal and cleanup of
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hazardous waste releases, other necessary response costs, and
damages for injury to, destruction of, or loss of natural
resources, including the reasonable costs of assessing such
injury, destruction, or loss.

Liability limits are fixed by statute. Generally, liability
is limited to response costs plus $50 million. The liability
limitations do not .apply, however, if the release or threatened
release is the result of willful misconduct or willful negligence
or if the responsible person does not provide assistance and
cooperation when requested by a public official. In addition,
punitive damages up to three times the response costs incurred
may be imposed if the responsible person fails without cause to
provide remedial and removal action when ordered by the
President.

CERCLA also established the Post-Closure Liability Trust
fund. This fund is obligated to pay all costs arising out of a
liability imposed by CERCLA with respect to a hazardous waste
disposal facility after its closure, provided the facility has
received a permit under Subtitle C of the Solid Waste Disposal
Act, and complied with other regulatory requirements designed to
protect against future releases of hazardous substances. Thus,
if these prerequisites are satisfied, future liabilities arising
from the operation of the facility are shifted from the
responsible parties to the Federal Government. The Post-Closure
Liability Trust Fund is funded with revenues collected under
section 4681 of the Code, which imposes a tax on hazardous waste
received at a qualified hazardous waste disposal facility.- The
tax is assessed at a flat rate of $2.13 per dry weight ton, and
is imposed upon and collected from the owner or operator of the
facility.

The authority to collect the taxes enacted by CERCLA,
including the tax supporting the Post-Closure Liability Trust
Fund, terminates on September 30, 1985.

DESCRIPTION OF THE TAXING PROVISIONS OF H.R. 5640

H.R. 5640 increases the excise tax on domestic and imported
crude oil and imported petroleum products from .79 cent a barrel
to 7.86 cents a barrel, effective January 1, 1985. The tax would
be extended through September 30, 1990.

The bill also adds certain chemicals to those taxed under
Code section 4661 bringing the total number of feed-stock
chemicals subject to the tax to 56. In addition, the tax per ton
would range for 1985 from .78 cent per ton to $30.00 per ton
depending on the chemical manufactured, produced, or imported.
The rates generally were determined by taxing each substance at
the lesser of $30 per ton or a specified percentage of its
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estimated 1985 selling price. The percentages used were 1.5
percent in 1985, 2 percent in 1986, 2.25 percent in 1987, and 3
percent in 1988 and subsequent years. In addition, the rates
specified are to be adjusted for inflation. No attempt was made
to achieve a predetermined allocation of the tax burden between
the petrochemical, inorganic, and petroleum segments.

if a tax on the disposal of hazardous substances (a"waste-end tax*) is not enacted by July 1, 1986, increases in the
tax rates on petroleum products and feed-stock chemicals will
take effect on January 1, 1987. The petroleum tax will increase
to 9.65 cents a barrel, and the tax rates per ton on feed-stock
chemicals will range from $1.56 per ton to $35.00 per ton for
1987 through 1990. The rates of tax on feed-stock chemicals for
the period generally equal the lesser of $35 per ton or a
specified percentage (3 percent in 1986, 3.5 percent in 1988, and
4 percent in 1990) of the estimated 1985 selling price, adjusted
for inflation.

The bill requires the Secretary of the Treasury, in
consultation with the EPA to submit to the Committee on Ways and
Means and the Committee on Finance by April 1, 1985, proposals
for a tax on the disposal of hazardous wastes. These proposals
are to be presented in legislative form and are to be designed to
discourage the disposal of hazardous wastes in environmentally
unsound ways.

H.R. 5640 also directs the Treasury Department, in
consultation with the International Trade Commission, to submit
to the Committee on Ways and Means and the Committee on Finance
by April 1, 1985, a study of alternatives for taxing imported
chemical derivatives. This study Is to examine the probable
economic effects of the increased feed-stock tax on U.S.
manufacturers of substances derived from taxed feed-stock
chemicals. The study is also to address the legality of taxing
imported derivatives under the General Agreement on Tariffs and
Trade. Finally, the study is to evaluate the administrative
feasibility of a tax on imported derivatives, including
substances that would be subject to the tax, the method for
determining the tax rate of these substances, and the mechanism
for collecting and enforcing the tax.

The provisions of CERCLA that establish the Post-Closure
Liability Trust Fund are repealed by H.R. 5640, effective October
1, 1983, and the Post-Closure Liability Trust Fund is terminated
as of that date. Liability for certain damages from the release
or threatened release of hazardous waste from waste sites after
their closure would therefore remain with the responsible parties
for such facilities. Taxes already collected from owners and
operators of qualified hazardous waste disposal facilities under
Code section 4681 would be refunded with interest to such
persons.
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Appropriations to the Superfund are authorized by H.R. 5640
equal to $421 million per year for fiscal years 1986 and 1987,
and equal to $496 million per year for fiscal years 1988P 1989,
and 1990.

In summary, under this proposed taxing regimen the Superfund
would be funded by revenues generated by increased taxes on crude
oil and petroleum products, an increased feed-stock tax, and by
increased yearly appropriations from general revenues. Such
taxes would be increased, effective January l, 1987, if a
waste-end tax is not enacted by July 1, 1986. Further, a study
of alternatives for taxing imported derivatives of feed-stock
chemicals, to be completed by April 1, 1986, would be mandated.

DISCUSSION

The Current Feed-Stock and Waste-End Taxes

The feed-stock tax enacted by CERCLA reflects the policy
decision that Federal Government action taken to clean up and
contain spills or threatened or actual releases of hazardous
substances and the payment of damage c-aims when responsible
parties are not known should be funded by the users of hazardous
substances rather than by the general revenues. Although the
feed-stock tax has been criticized on the grounds that the tax
collected from any individual firm is not based upon that firm's
actual experience with hazardous substances and provides at best
a form of rough justice, the tax is premised upon the fact that
there are environmental costs associated with the use of
hazardous substances. Prior to 1981, these costs were not
reflected in the price of the products made from such substances.
By imposing a tax on the basic building materials used to make
hazardous products and waste rather than on the waste and end
products themselves, it was anticipated that the tax would be
reflected in the price of the end products and in effect borne by
all persons utilizing hazardous materials.

The chemicals currently subject to tax generally appear in
the response sites now being investigated by EPA. Therefore, in
the aggregate those taxpayers who produce, manufacture, or import
hazardous wastes appear to be funding the Superfund activities.
Moreover, the Internal Revenue Service ("IRS") has not
encountered substantial difficulties in administering the
feed-stock tax.

The current waste-end tax was first levied on October 1, 1983
and is imposed only on the owners or operators of qualified
hazardous waste disposal facilities. The tax is based up6n the
amount of hazardous waste deposited at the facility. Because the
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current waste-end tax was not imposed until October It 1983, the
IRS has had little experience in administering this tax.

Revenues from the waste-end tax are used to fund the
Pos-Closure Liability Trust Fund. Because payment of the tax
shifts liability for post-closure damages to the Federal
Government, the tax payments can be equated with premium payments
for post-closure Government liability insurance paid by such
owners and operators. In the absence of such insurance, owners
and operators of disposal facilities would be liable for
post-closure claims in perpetuity. The release of liability
provided by the Post-Closure Liability Trust Fund encourages
compliance with EPA standards for waste treatment and fosters the
development of new and the maintenance of old hazardous waste
disposal facilities. At present, the EPA is studying the impact
that various state-imposed waste-end taxes have on waste
management techniques and will submit its recommendations to the
President on the use of waste-end taxes before year-end.

Proposed Increased Taxes on Petroleum Products and Feed Stocks

H.R. 5640 would increase the tax on crude oil and imported
petroleum products approximately ten-fold and wopld increase the
tax on certain feed-stock chemicals approximately forty-five foldpri a waste-end tax is enacted by July 1, 1986. If a
waste e-fid tax is not enacted by this date, the tax on crude oil
and imported petroleum products would increase approximately
twelve-fold while the tax on certain feed-stock chemicals would
increase approximately eighty-fold by 1987.

The extent to which a manufacturer would be able to pass on
to its customers the proposed tax increases is uncertain. The
ability to do so depends upon a number of factors, including how
responsive production and consumption are to changes in prices.
For example, other things equal, it will be easier for a firm to
pass on the tax if no close substitutes for the taxed chemical
exist and if that firm and other firms bearing the incidence of
the tax dominate the market. While it is likely that some
manufacturers will be able to pass on the tax increases, it is
difficult to determine whether the tax will be passed along in a
particular case as the tax is imposed upon a large number of
chemicals whose production and consumption are characterized by a
wide variety of market conditions. More information on the
impact of these proposed taxes will be available from the
Congressionally mandated studies currently being conducted by EPA
and scheduled for completion before the end of this year.

-Proposed Termination of the Post-Closure Liability Trust Fund and
Refund of Tax

We agree in principal with shifting the burden of
post-closure liabilities to those persons responsible for
disposing of hazardous.waste, as would occur under the proposed
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repeal of the Post-Closure Liability Trust Fund. It is not
clear, however, that adequate private insurance is available to
cover the long-term liability of operators and owners of
hazardous waste disposal facilities.

In March 1982, the Treasury Department issued a report
regarding the feasibility of the substitution of private
insurance for the current statutory scheme under which
post-closure liabilities are assumed by the Post-Closure
Liability Trust Fund. The report noted that private insurance
would have to meet the following standards in order to substitute
for the coverage extended by the Post-Closure Liability Trust
Fund. First, private insurance would-have to be available for
all qualifying hazardous waste sites at premiums sufficiently low
to counteract "midnight dumping." Second, the private insurers
would have to be willing to accept an uncertain and potentially
unlimited exposure to liability as defined under CERCLA and any
other law. Finally, private insurance would have to provide
financial assurance for liability and for the monitoring and
maintainance of such sites in perpetuity. The Report concluded
that this type of comprehensive private insurance option is not
feasible now or in the foreseeable future.

The report did not address whether some sharing of liability
between Federal Government and the private sector would be a
viable alternative to the Post-Closure Liability Trust Fund.
Further, the report was based upon the private insurance market
shortly after the enactment of CERCLA, not the market that exists
today. A forthcoming EPA study of the Post-Closure Liability
Trust Fund will address these.issues.

H.R. 5640 requires the IRS to refund all taxes paid to the
-Post-Closure Liability Trust Fund. Such refunds may be justified
on the grounds that the recipients are assuming the post-closure
liabilities. In some cases, however, the refunds might
constitute a windfall to those taxpayers who have passed the cost
of the tax on to their customers. Further, the cost of
administering the refund procedure may well exceed the revenues
thus far generated by the tax. As an alternative, if the
Post-Closure Liability Trust Fund is repealed, the revenues could
be transferred to the Superfund to further fund Government
response activities.

DESCRIPTION OF THE GENERAL TAXING OPTIONS RECOMMENDED
FOR STUDY BY THE COMMITTEE ON THE ENVIRONMENT AND PUBLIC WORKS

The Committee on the Environment and Public Works has
expressed the view that -the taxing mechanism currently employed
to fund the Superfund should be examined and revised in order to
ensure that the tax burden is shared by a broader class of
chemical producers and consumers. The Committee has also
recommended that the Superfund taxes be amended so as to avoid



69

placing domestic manufacturers of chemical and derivative
products at a competitive disadvantage vis-a-vis their foreign
counterparts. Finally the Committee has recommended that the
Superfund taxes be more equitably applied to the industries and
companies that have created the problems which have made the
Superfund necessary.

To accomplish these goals, the Committee on the Environment
and Public Works has suggested that the following options for
funding the Superfund be-investigated: (I) basing feed-stock tax
rates on the frequency with which the chemicals are found at
Superfund sites; (2) shifting the feed-stock tax to primary and
secondary derivatives of feed-stock chemicals; (3) adopting a
waste-end tax, either on waste as it is generated or when it is
stored, treated, or disposed; (4) imposing a tax on the
transportation of hazardous substances; (5) increasing
appropriations fromgeneral revenues: and (6) imposing a tax on
corporate net receipts or gross profits.

The Treasury shares the view of the Committee on the
Environment and Public Works that the current Superfund taxing
regimen and alternative funding mechanisms, including the options
suggested by the Committee, should be carefully evaluated before
Superfund is reauthorized. The Congressionally-mandated studies
being conducted by EPA and scheduled for release in December of
this year provide the framework for considering all such options
and for devising equitable revisions to the Superfund taxing
scheme. We look forward to working with the Committee to
reauthorize Superfund next year after this important data becomes
available.

This concludes my prepared remarks on H.R. 5640 and
additional options for funding the Superfund. I would be happy
to respond to your questions.
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STATEMENT OF LEE M. THOMAS, ASSISTANT ADMINISTRATOR,
FOR SOLID WASTE AND EMERGENCY RESPONSE, U.S. ENV QN-
MENTAL PROTECTION AGENCY; WASHINGTON, DC
The CHAIMAN. Mr. Thomas.
Mr. THOMAS. Thank you, Senator.
Let me briefly try to summarize the testimony which is submit-

ted in full for the record of the committee.
First, I would like to indicate to the committee that the objec-

tives of the Superfund program are beiqg fnet. We feel there is tre-
mendous momentum in the Superfund"f program currently. We are
moving forward to deal with the probIem, which truly is a large
problem and is complex.

We expect to be notified of about 22,000 sites. A major objective
of the program is to identify sites and assess them. And we have
completed that assessment at nearly 10,000 sites. And at those
10,000, we find that about one in three is a hazardous wastesite. At
those sites we do a full field investigation. We have done that full
field investigation at over 350 sites.'

The second major objective is to resporqd to any site which pre-
sents an immediate threat. And we have done that. At over 400
sites, we have responded with an emergency program where it was
an itn~mediate threat to the public health orethe environment. And
of that number, we have completely cleaned up 177 sites. The
others, we have stabilized over 200. We have got a few that'are still
in progress, but it's an ongoing program. Any site that presents an
immediate threat, we are responding or we are assuring that some-
one else is responding.

The sites that present a long-term threat, then, are the ones that
end up on our national priority list. Th, ose are the chronic threats,
the ones that are the most complex sites.' We have identified 538
sites. We are going to add to that list next month. It will probably
climb to close to 800 sites. We have estimated that it may get as
high as 1,400 to 2,200 sites by the time we finish the assessment
process, which we hope will be finished in the next 2 ears.

Now of the number we have identified-so far, we =e initiated
action. And by action, I refer to the sites where we actually have
people in the field. The first stage is detailed engineering oA
This work is being undertaken at S000of those sites. And we t-
ly have construction underway at over 100 of those sites. the
end of next year, with the budget that you have approved, the ap-
propriation you approve, we should lwave-construction under yat
over 225 of those sites. -

The final objective is our enforce entiC_ am. And that is get-
ting the people to pay who contribute .t. the problem. That has
moved significantly as well. We have achieved settlement at over
125 of those sites for over $300 million. That's money that hasgope
to clean up. It has not come out of the Superfind. So whef' ou
talk about $1.6 billion for the first 5 years, the amount of money
that will go to clean up under this program will far exceed that. It
will be over $2 billion because of the private money that comes in
through our enforcementproranm.sSo the momentum, we think, is

which we feel has certainly accelerated about three times as fast as

BEST AVAILABLE COPY
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it was 18 months ago. As a matter of fact, the budget has tripled.
The number of employees has doubled in that 18-month period of
time. Our estimate is that if we tried to maintain that accelerated
pace for the next 5 years, it would cost us about $5 billion to do
so-that's in inflated dollar-to maintain the kind of pace we are
talking about.

Now turning quickly to the bills that have been referred to you.
The House bill, we have major concerns about provisions in the
House bill. It goes far beyond the existing program; adds signifi-
cant additional responsibilities beyond our major responsibility of
cleaning up hazardous wastesites.

The Senate bill certainly is far preferable to the House bill as far
as extension is concerned. And as Mr. Rollyson said, we are all
strongly committed to extension and expansion of the Superfund
program. We hope, though, that that extension and expansion is
done with full information, full review, of the issues. And as you
know, you asked us to complete a series of studies which we are in
the process of completing to give you the information that you and
we would like to have before that process is concluded. And, there-
fore, we have suggested that we conclude that process in the next
year. In the process of reviewing those issues, we feel that several
of the Senate provisions would be reviewed that cause us some con-
cern. A major concern in the Senate bill is the provision of a pilot
victims' assistance program. It goes far beyond the pilot nature of
that program and deals with broad social and physical conse-
quences of victims' compensation, far beyond a five-State pilot.

We feel that you are dealing with a major issue here of whether
we should or should not compensate a particular class of people to
whose concerns we certainly are very sympathetic, but it's a majorsocial issue that we feel the Congress needs to consider thoroughly
before that decision is made, whether it's a pilot project or a broad-
er project. And we would urge close attention and review of that
issue.

Second, it deals with a series of responsibilities that are more
stringent than our current responsibilities to meet certain cleanup
standards and to _provide longer term operation and maintenance
assistance to the States. Both of those provisions, we feel, will add
to the cost of the program. So we feel some of the provisions in the
Senate bill that has been referred to you will have additional costs
over and above the cost of the current program. As a matter of
fact, we have concluded, even though it's difficult to cost out all the
provisions, that the Senate bill would probably add $1 to $1 bil-
lion over and above the current cost of the program over a 5-year
period of time.

So if you operated at the pace I suggested earlier, you are talking
about a $6 to $6 billion cost for the program based on the Senate
bill, which is certainly far preferable to the kind of provision from
a cost point of view that we saw in the House bill which we costed
out at about $13 billion.

Now turning finally to the point of the revenue issue. As I indi-
cated to you, obviously, the Treasury Department is the expert in
the administration on that issue. We have been working with them
and other administration agencies to try to conclude the studies
which you asked us to deal with. One of those studies is a major
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study on the tax provisions of the Superfund program. Within that
study, we are dealing with the feed-stock tax that currently exists
and an examination of the history and experience of that, an ex-
panded feed-stock concept, a waste-end concept, and a combination
of waste-end, feed-stock taxes'concept. We hop to have that study
concluded at least in draft form the middle of next month. We pro-
vided a good bit of the information to your staff. In addition to that
study, we have a lot of other work underway on that, which obvi-
ously this committee knows is the most complex part of this whole
issue that has to be dealt with, and that is, what is the potential
impacts of any revenue raising issue.

So in conclusion, Mr. Chairman, one, I feel we have got major
momentum under the program which we feel should be continued.
We certainly support reauthorization and expansion of the pro-
gram. And, finally, we hope that reauthorization and expansion
will be done with full knowledge and data, much of which we are
in the process- of trying to gather and provide to you over the
period of the next several months.

Thank you.
[The prepared written statement of Mr. Thomas follows:]
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Mr. Chairman, and members of the (ommttee, I am Lee M. ?hruas,

Assistant Administrator for Solid Waste and Baergency Response with

the U.S. Enviroomntal Protection Agency. In that capacity, I oversee

implemntation of EPA's hazardous waste managemnt regulatory program

under the Resource Conservation and Facovery Act, and the national

hazardous site cleanup program mandated by the Oomprehensive Envirosnta1

Response, CoMrensation and Liability Act (CEWLA) - Superfund.

it is a pleasure for me to be here today to offer my perspective

on our recent progress in implemnting Superfund, the direction w are

heading in coming years, and our cmments on the bill recently reported

frou the Senate Comittee on Enviromnt and Public Works. Additionally,

I would like to bring you up to date on the work we have ongoing within

the Agency with respect to the revenue-raising aspects of CI&

Let me begin by stating the Administration's unequivocal support for the

Superfund program and our omitment to its inplementation. Elimination

of imminent hazards caused by uncontrolled hazardous sites using our

emergency authority, and application of the Act's rusdial authority to

address long-term hazards at the nation's priority sites are two of this

Agency's highest priorities and will remain so for the years to ame.
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I believe cur record during the past 18 months stands as tangible

evidence in support of our commitment to Superfund. w have aggressively

gone about the tasks of addressing immediate threats at hundreds of sites

nationwide and initiated long-ter cleanup actions at hundreds of other

priority sites.

Mhile we are omitted to reauthorize Superfund in a manner to build

on the matntum already achieved* we believe it is premature to enact

legislation this year. As you are aware, the tax supporting Superfund

does not expire until the end of Fiscal Year 1985. Furthernmore, the

Congressionally mandated studies that will provide the information we

will need to draft our legislative package will not be ready until

December.

Let me review the growth of the pr cgram since I came to the Agency.

In FY 1983, the Congress appropriated $210 million for Superfund. Throug

the end of that year, we had initiated 202 Fuid-financed and private-

party Remedial Investigations and Peasibility Studies (RI/eS.), caprehensive

engineering studies which are the first step in a long-tern cleanup. We

also initiated 239 emergency actions to address iinmediate threats to

health. In FY 1984, the budget grew to $460 million, and our program has

expanded accordingly. By the end of this Fiscal Year, we will have work

underway at am* 600 sites. Included in this total will be 395 emergency

actions, 301 RI/FSs done by both the Fund and responsible parties, and

construction, including both interim and long-ten remedial measures# at

134 priority sites. During Fiscal Year 1985# the budget will be $620

million.
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lhe Superfund program is, in many ways, a construction program.

The planning and design stages of each project are the least costly, but they

build into the program higher costs a few years down the road when construction

begins. Today, we have initiated more than 250 FW-financed RI/FS's. Over

the next 12-18 months, many of these will wve into the more expensive construction

stage. As these constructions came on line, the program's ability to obligate

funds will automatically grow.

Last wek, in respon to a question by the Chairman of the Ommittee

on Evirorant and Public works, I stated that if you maintained the current

accelerated pace of the program over the next five years, it would cost

approximately $5 billion dollars. This figure is uninflated and is based on

our current project cost assuptions and includes the costs associated with

the program, such as enforcement costs, research costs, and administrative

expenses.

Mile the Senate bill contains fewer objectionable provisions than the

House Bill, it, too, contains a number of provisions which will impose new

costs which we do not believe are justified. Allow me to discuss a few of

them.

VICIM- ASsISTM I5TATION PFGRAM

The bill reported by the Senate Enwirotmaent and Public Works Omittee

contains a new Federal program to provide assistance to individuals who

may have been exposed to and/or injured by hazardous substances.

This provision is of deep and serious concern to the Administration.

w1 believe it warrants careful scrutiny by this Omfittee because

it would establish for the first time a right to ompensation from the

Federal )verment. experience with other stch omensation schms -

39-919 0 - 85 - 6
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such as the Black Lang Program - indicates that once the right to compensation

is established, albeit on a limited scale, it is virtually impossible to

resist the pressure to expand the program.

Under the bill, the Afinistrator would be required to select five

States to establish and operate "for not less than a five-year period" a

program of assistance "to individuals suffering injury resulting from

exposure to hazardous substances.m EPA would make grants to the States

of from $3 million to $18 million per year (up to a total of $30 million

per year). In turn, the selected States would provide eligible populations

of individuals with

" A group insurance policy providing burial benefits where
death is reasonably related with injury, illness or
disease associated with exposure to a hazidous substance;

* A group medical benefits insurance policy paying all
medical expe:.ses (excluding treatmnt for accidental
injury, routine pregnancy and well baby care) above $500
per yearly and

" A group disability insurance policy which appears to apply
to temporary and permanent disabilities, as well as partial
and total disabilities.

However, under some of the criteria for eligibility for insurance

benefits, there does not have to be a direct cause-and-effect relation-

ship between the exposure and a particular injury. In fact, once

eligibility is established tne insurance would cover nearly all medical

problaus, including those totally unrelated to the exposure. Moreover,

the bill only sets forth the Ominimum program to be provided a state

receiving a grant." A State could run a broader, less restrictive program

if it chose to do so.

Although the program is only authorized at S30 million per year, there

are numerous factors that indicate it wuld be virtually impossible to limit
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the program to that level. Tey include: (1) once free medical and disability

insurance is provided to individuals in the prograri, it will be difficult to

deny these people benefits after five years: (2) we know of no sound analyses

showing that a State could run such a program within the grant limits provided

and (3) the 45 States not selected to have a demonstration program will want

their citizens to receive the sam benefits or entitlements as those in neighboring

States that have the program, particularly once the public becomes aware that

persons in de=onstration States are refeiving omqensation while uch more valid

cases in other States go unompensated.

Moreover, the program would provide insurance to sae in society

who have been (or might have been) injured through no fault of their

own# but not to others so injured. N compelling rationale has been set

forth for the Federal Goverment to provide medical and disability

inLuance to a person living near a hazardous waste site but not to an

equally ill or injured person living in another part of town. This readily

appamt inequity can lead to pressure to expand program coverage beyond

its initial scope - and require Federal resources far beyond those now

suggested.

The notion of ocmrensating a portion of one class of people who may have

been harmed through no fault of their own and not ocmtnsting the rest of that

class raises serious questions of social equity. The threshold question of

whomwea bWensate and how deserves the closest scrutiny by the Oongresa beyond

the current debate over Superi.ud reauthorization.

In short, we believe that the social and fiscal ramifications of this

proposal are not sufficiently understood and have not been adequately considered.

We hope that the Committee will carefully analyze the consequences of this

proposal before reporting on the bill.
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OPEMTION AND M ENCE

under our current program,, the fund pays for 90% (or 50% in limited cases)

of the cost of construction of the long-term c,,medy, with the State paying

lO%(or 50%). Aditionally, the fund pays 90% (or 50%) of the operation

and maintenance of a remedy for one year after the completion of construction,

with the state paying 10t for that year and 100t thereafter.

The language of this bill modifies that by expanding the definition

of Remedial action" in certain cases. At sites where there is groundwater

or surface water contamination, and the remedial action includes treatment

in order to restore the water to a level that assures the protection of

human health and the environment, up to the first five years of that

treatment would be considered part of the Oremedial action," and the

fund would pay 90% of the costs, with the state paying 10%. once the

water had reached the required level of cleanup, or after five years,

the treatment would be considered "operations and maintenance" and would

be paid for under the existing 0IM policy.

Although this provision is les objectionable than the one in HR 5640,

which provides Federally financed OSH for an ulimited period, it nevertheless

establishes the principle of providing 06M beyond the current limited

period needed to insure that the remedy works properly. Enacting this

provision would not only create pressure to continue OM once the 5 year

period expires, but would set a bad precedent for other Federal construction

programs. In most, if not all, other Federal construction programs, such

as those for highways and sewage treatment plants, the Federal Governent

pays for a major portion of the construction cost but none of the M6M costs.

It has always been considered a State or local responsibility to take care of

of and provide funding for operations and maintenance. The cost of compliance

with this provision is approximately $215 million over the next five years.
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HEAL1 PMWISIONS/ TCCXOOIDICAL PROFITS

As part of the health related responsibility assigned to the Administrator

of the Agency for Toxic Substances and Disease registry , the bill requiries

a health asesent to be done at all sites on or proposed for the HPLi

authorizes health assessments where appropriate, at the request of EPA, States,

citizens, physicians, or in response to a petition, and authorizes health

assesments at IM facilities where necessary. If a health assesmnt

indicates the need for a more involved health or epidamiological study, or

the need to establish a health registry, the Administrator of the Toxic

Substances and Disease gistry is required to undertake such action.

klditionally, the Administrator is to develop a list of hazardous substances

most frequently found at sites, to gather available information on these

substances, and to develop toxicological profiles of them.

This provision is largely unnecessary and will impose costs without

additional benefit to the public. Health assessments, for instance, may not

be be necessary at all NPL sites as mandated by the provision. Furthermore,

although the provision is limited to $30 million per year, the potential

cost ot compliance may be far higher.

LOQG-TEIM REEDIES

In choosing a cleanup alternative, the bill encourages the Administrator

to select rmedies that provide long-term o penanent solutions to

hazardous constituents found at a site, and states that onsite disposal

without treatment is to be discouraged. In essence, this provision

allows the Agency to consider a more expensive cleanup solution at a

site if it provides a more pennent solution.
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In addition, the Senate bill requires that all remedial actions, at a

minimum, provide protection of human health and the environment and be

relevant and appropriate under the circumstances. M estimate that

compliance with these requirements in selecting a long-term reedy at a site

could increase the cleanup cost per site and require an additional expenditure

of between $500 and $900 million over 5 years.

MVDW INF0O1ATON

In 1980, Oongress adopted the feedstock tax approach to finance the

Superfund program for a nwber of reasons. Generally, the feedstock tax

system appeared administratively feasible, reasonably equitable, and certain

to raise the level of funds needed to finance the response and enforcement

actions authorized by the Act.

Congress did, however, recognize that an alternative tax system may

be appropriate for financing a future Superfund program. Consequently,

Oongress mandated under Section 301 that the feedstock system and other

alternatives be thoroughly examined at the end of the initial five-year

period.

The general goal of the 301 (a)(l)(G) study is to provide Congress

with an evaluation of alternative Superfund tax options to assist

lawmakers in reauthorizing the program. The study evaluates the effects of the

current feedstock tax as well the feasibility and desirability of alternative

tax systems. We believe this information is vital to determining the

appropriate, revenue raising mechanism for Superfund and strongly encourage

the Oongress to wait to reauthorize the Act until this study is completed.
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The various tax systems we are evaluating in the "Gm report are
a modif led feedstock tax system, a waste-end tax, and a oombination
teedstock/waste-end tax system. 1tw criteria we have used to evaluate these
alternative tax systems include: economic impacts equity, economic
incentives, revenue generation capability, administrative feasibility, and

prograumatic effects.

UMhen CA was enacted, few waste sites had been investigated.
Onmsequently, data wre not available to establish tax rates for individual
substances based on contribution to cleanup. Instead, tax rates were set
by aggregating taxable materials into major groups, with each group's
share reflecting its significance in hazardous waste generation.

Now that many waste sites have been m fully characterized, we are
investigating the possibility of modifying the tax system to reflect more
accurately the likely Fund expenditures. Factors which influence waste site
cleanup costs attributable to hazardous substances include their frequency
of occurrence, volume, concentration, release pathways and persistence.

We have work under way that identifies the substances to be taxed
and establishes a relative contribution, based on the frequency with which
EPA has found each substance at Saerfund sites, for taxable s"istances.
Additional work needs to be done on the economic imact of the taxes on

-industry, the balance of trade effects, the impact of the taxes on the
States' ability to raise revenue, and the ability of the industries directly
taxed to pass the tax through to their customers. Our 301(G) study will provide
sane of the information on these subject, and we have additional analyses

ongoing to supplement the study.
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Mdaitionally, we have under way at the Agency a work group charged

with the responsibility of analyzing the waste-end tax and developing a

schee that is administratively feasible and serves to compleent our

ongoing hazardous waste management program.

C ONCLwSxa
In closing, Mr. Chairman, let me restate this Administration's

unqualified oxitmnt to Superfund reauthorization next year. mt ver,

we believe that it is premature to reauthorize Superfmd until the

Administration has couleted the Congressionally mandated studies and sub-

mitted its recommendations to the Congress.

I appreciate the opportunity to be here and will be happy to

anr any questions you may have. Thank you.

The CHAIRMAN. One of the questions or statements made of a
previous witness is that there is going to be a shortfall next year if
we don't take action this year. Are either one of the witnesses pre-
pared to answer that question? Let's say we don't do anything until
June, July, or August of next year. We won't be here in August of
next year, I guess.

What problem does that present to the States? There have been
resolutions from the Governor's Association. Is that a problem? Do
you see that as a problem?

Mr. THoMAS. As far as having available funds next year to do the
work that needs to be done next year, our projection is that the
budget that Congress approved is sufficient, which is $620 million,
nearly $200 million more than we received this year-sufficient to
do the work that needs to be done in fiscal year 1985.

I think some of those resolutions and some of the comments have
been directed more toward anticipating what would happen in
1986. We don't anticipate a revenue shortfall next year.

The CHAIRMAN. I think you are correct in your last statement.
But would it, in fact, slow down some of the efforts based on the
anticipation of more money coming into the fund?

Mr. THOMAS. The projections that we have made have to do with
assumptions that the program would be continued beyond Septem-
ber 30, 1985.

The CHAIRMAN. But at a higher level, I assume.
Mr. THOMAS. Yes, sir.
The CH ,MAN. Now as I recall, we mandated a study in, what,

1980? You are about ready to complete that study, are you not?
Mr. ROLLYSON. That's the study that Mr. Thomas alluded to. It

has been more of a joint study than just a Treasury study. But we
have developed a great deal of time to it, and the study, as Mr.
Thomas indicated, will be ready in a draft form in a very short
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while, in a couple of months. And we do anticipate having it fully
ready by the end of the year.

The CHAmMAN. Well, even though it's not in fimal draft, do you
pretty much know now what the final draft is going to contain?
And do you have the information available so we wouldn't have to
wait until the end of the.year?

Mr. THoMAs. The majority of the data, if not all the data, we
have got in those studies has been shared with committee staff as
we work through this process. And we are still at a point of pulling
together final conclusions. Beyond those studies, we also have work
groups that are trying to work through associated issues. For in-
stance, we have looked at the whole waste-end tax Issue. The
waste-end tax issue is a very complicated issue.

We have a work group that is in the Agency that is trying to
work through associated issues of the operational impact of a
waste-end tax, where we have got our hazardous waste regulatory
staff working with our policy staff on what would be the operation-
al impact of that waste-end tax.

So that kind of information won't be concluded in this study
period. We have got work beyond those studies. But I thipk the ma-
jority of the data in those studies have been shared with staff as we
have gone through this process.

The CHAIRMAN. Senator Long.
Senator LONG. No questions.
The CHmRmAN. Senator Roth.
Senator Rom. Thank you, Mr. Chairman.
In a sense, I would like to go back to a question raised. by the

chairman about the urgency of acting this year. What is the down
side? What won't you be able to do it we fail to act this year? For
example, I have a couple of sites in my own State, among the 10
worst. Will you have adequate money, if we fail to move, to take
care of these situations?

Mr. THoMAs. We will, Senator, have the money to deal with all
the sites that we can manage for next year. That was the $620 mil-
lion that has been appropriated. That means any site that presents
an immediate threat, we will be able to take action. Any site that
presents a chronic threat is on an action work plan for next year,
already identified.

If we got additional money over and above the $620 million, I
don't see how we would be able to spend it next year effectively.

Senator Ro. The second question I would like to ask you is
what will be the impact of either the Senate proposal or the House
proposal on the chemical industry. We are talking about going up
from $1.4 to, what, $7 in the Senate, $10 billion? Is that a fairly
substantial tax increase?

Mr. ROLLYSON. It is a substantial tax increase. I think, Senator,
the answer to that question is unclear. As we understand it, the
chemical market is dominated by a relatively small number of
companies. To the extent that they do have such market domi-
nance, they are in a better position to pass on that tax increase
than would a taxpayer who is in the extremely competitive market,
as long as the tax increase is imposed upon all of the players in
that market. So if the increased tax is shared by all of the chemical
companies competing in that market and they dominate, that
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group of companies dominate, the U.&tarket, then they c prob-
ably pass on most of that tax. But I hii~k that is an issue that can
be further studied. And it is impossible to say with certalnty,,what
the impact will be on any given commoy.

Senator ROm. There has been, .*Wording to the Washington
Post, a loss of, what, 50,000 jobs hit1e chemical industry over
recent years?

Mr. ROLLSON. I think there has beerA significant loss in jobs im
the chemical industry. My underst dtg is that most of tat oiss

derives from the fact of completion ar*ing in the Middle :Vast
where they have low-cost products, and 'the strong valueof the
dollar.Senator Ram. My State, obis y, Is a home of muc of the
chemical industry. And, obviousy J im very concerned abo t a)'y-
thing that has a negative impact bn jobs. I happen to be a atmtgbeliever in the Superfund, and that i *ght to be substantially in-
creased.

Mr, ROLLYSON. It would certainly have some impact, Senator. I
think it is very difficult to qtantifytl.-dlmpact.

Senator Ram. Would it be sig c t?
Mr. ROLLYSON. On particur panies, it could be.
Senator-Ram. Thank you, Mr."Aairman.
The CHAIRMAN. Senator Bentsen.
Senator BsNARM, Thank you, Mr. Chairman.What concerns me, Mr. Rollyn, i that I feel very strongly we

have to reauthorize Superfund and the legislation on it, and that
we ought to be moving on it now. We have known this for a long'
time. A

Now when this study was authorizAdack in, I believe it was
1980, and you told us in your testinliy iArlier that you've had an
intense interest and the administration: h I n very active trying
to resolve 1hese things. Here it is the l lth ur My concern is that
we are acting without an analytical foundation as to the'economic
impact.

e ought to have that information. I don't think that's planning
ahead the way you should have. I think that ought to be available
for us. I want to see us move on Superfund, I want to :et KtpA d.
It's important to the States, my State, and to the Nation fi tipg
to clean up these waste sites. It has to be a high priority. -

By the same token, what was donor previously was some for
administrative ease, not for equity. Now. when they tak in. the
House - bill about' rebating for feedstock shipped dOerseas, that
doesn't take care of the problem because we have to get to the de-
rivatives. If you have a situation Vvhere company ere is using
the feedstock and handling the'derivatye, the problem is in the
export competition.' And it has to be a viky serious problem. ,

I have had my staff working, as other members of this commit-
tie, trying to find a way to spread this tai' and to make ti ore
equitable. And we need to help .in that regard. I must sj I'm not
pleased to see us after three years not coming up nth.tter an-
swers than I am seeing proposed.

Mr. RoLLYSO.N. 4f I might respond to two points that yotv raised.
One is our timing of the report. It was mandated by ,Congress, and
we are trying to adhere to that schedule.

BEST AVAILABLE COPY



85

Senator BzrrsEN. Come on, Mr. Rollyson. That doesn't mean
that you wait until the last day or that you have to. There is no
mandating you waiting until the last day.

Mr. ROLLYSON. No, Senator, we are not. If I may finish that. A
lot of the data that we are in the process of digesting does relate to
various States' experiences with various waste end taxes. Most of
those state waste end taxes have been in place for a relatively
short period of time. Therefore, we do not have a great deal of in-
formation relating to the various state experiences with waste end
taxes. And because of limited data, it is hard to extrapolate from
that.

We have spent a great deal of time looking at various waste end
tax proposals. Waste end tax proposals that we have looked at and
that we have considered, do have various problems with them,
which I will try to elaborate on if you would like me to.

But I think to respond to your point, and also to respond to our
concerns about the administrability of the tax, if the committee is
interested in looking at a significantly broadening of the base for
this tax, which I think is one of the principal concerns.

Senator BzmN'Ts. You have heard it around this table.
Mr. ROLLYSON. Then I think that broadening is better obtained

by, in effect, larger appropriations from general revenues. The
broadening through of a waste end tax is not going to be a signifi-
cant broadening of the tax as we will still try to target particular
users and abusers, if you will, of the hazardous products. That will
be very difficult to adinister. And it may present the same type
of equity problems that you are concerned with.

So I would suggest that if you are interested in a great expansion
or broadening of the base for the tax, that you would consider seri-
ously looking hard at larger shares of general revenues.

Senator B~TsN. I think, frankly, that's part of where it is
going to end up.

The CHRMAN. Senator Chafee.
Senator CHAFzE. Thank you, Mr. Chairman.
Mr. Thomas, you testified before the Environment and Public

Works Committee on the 12th of this month that an extension of
the Superfund would cost $5.2 billion a year for the next 5 years.
Now that figure did not include anything for inflation, did it?

Mr. THOMAS. No, sir, it didn't.
Senator CH"=. And it didn't include anything for cost increase.

For example, it's my understanding that you anticipated originally
that it would cost $6V2 million per site.

Mr. THOMAS. That's the figure that is used in the $5.2 billion.
Senator CHAnzE. In the $5.2 billion.
Mr. THOMAS. Yes, sir. Eighteen months ago, we were using a

figure of $4 million per site. As we have gained additional mxperi-
ence with sites over time, we have found they are costing more
than we orinally thought.

SenatorC . And, indeed, the costs really constantly in-
crease, do they not?

Mr. THoMAS. They have.
Senator Cw.FAz. So I think we could anticipate that that $6

million is on the low side.
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Mr. THOMAS. Certainly as far as inflation is concerned. And it
may for other reasons, just as you have indicated.

Senator CHAFEE. Yes. So the point I'm making is that your $5.2
billion figure, that's based on the current Superfund program. In
other words, none of the other measures that have been considered,
such as victims' compensation and so forth are included.

Mr. THOMAS. That s correct. That $5.2 billion program was based
on continuing the existing program at the accelerated pace for 5
years, uninflated. And I emphasize to add, as I did before the Envi-
ronment and Public Works Committee, that we have made a series
of assumptions there. Because of the limited experience we have,
we assumed how many sites, how much a site will cost, how many
sites will be financed by private parties versus out of the fund, how
much money will be through cost recovery.

At this point in time, I would say a number of those assumptions
are fairly soft. Two ears from now I will give you probably a much
better figure than I will give you today. But at this point'in time,
our best estimate is the $5.2 billion.

Senator CHAFEE. The point I'm making here is not to belittle
your projections, but merely to say that they are on the low side
based on experience and inflation.

Mr. THOMAS. Although, Senator, there are things that could
happen that could make that on the high side. Certainly not for
inflation, but if our enforcement program was more successful, if
we turned out not to have as many ground water problems as we
have had in the first 3 years of the program, whatever-particular-
ly enforcement side. It has really picked up momentum. If it con-
tinues like it's going, we could say that's the high side. I just
hasten to throw that caveat in there.

Senator CHAFEE. Well, let me also say that the ground water
problems are far more complicated than we ever anticipated.

Here is my concern. The suggestion is, to wait to reauthorize the
program because you are going to have enough money, you antici-
pate, to get through the next fiscal year until September 1985.
Thus we could reauthorize it next year some time, as the chairman
suggested, in July or September or whenever it is. You pointed out
that you have got enough to get through this year, but that's not
on an accelerated basis. Am I not correct? In other words, that's
not stepping up to the $5.2 billion scale that you yourself say is
necessary.

Mr. THoMAS. No, it is. The amount of money available next year
is on the accelerated pace which we initiated, which would contin-
ue. The program is growing.

Senator CHAFEI. In other words, you would be gearing up for
that accelerated pace.

Mr. THOMAS. We already are. And I guess the point I would
make to the criticism about the fact that if you reauthorize at the
11th hour next year, what would we do as far as turning the pro-
gram around. We wouldn't turn the program around. We turned
the program around already. We are expanding it as fast as I think
we can expand it. We have doubled the staff, tripled the budget in
18 months. That is going up as fast as I think we can go up and
manage it. And next year, we are continuing to go up. I mean it's
going up $160 million.
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Senator CHAFEE. In the next fiscal year, under the current pro-
gram, how much will you be spending?

Mr. THOMAS. $620 million.
Senator CHAFEE. Six hundred and twenty million. And you say

that will be gearing you up for spending a little over a billion per
year in the following 5 years.

Mr. THOMAS. That's correct.
Seriator CHAFEE. And you think that is shooting you into that

plateau?
Mr. THOMAS. Yes, sir, the key thing on Superfund when you cost

out the out years, it's when your major construction projects are
going to be ready to come on line.

It's like any big construction program when you look at costs. We
are averaging about 3 years from start to finish, the start being the
start of the engineering phase, the finish being when we have our
cleanup remedy in place.

So if you start the engineering study, our average cost there is
$750,000 to $800,000 for the engineering study, but 18 months later
you are ready to start the design. Six months after that, the con-
struction. Your construction cost is running $6Y2 to $7 million per.
So we are on an accelerated pace. And ou will see the amount of
money increase until it levels off. And t4at is until we are starting
the same number of projects that we are completing.

Senator CHAFEE. Let me ask Mr. Rollyson a question about the
waste-end tax. What are some of the problems with that? That
seems like a possible route, a possible source of funds. Now what
are the difficulties there?

Mr. ROLLYSON. Well, Senator, it is an extremely attractive con-
ceptual tax because we would all be very fond of imposing the tax
on those who are creating the problem. It certainly has a great
deal of initial appeal.

The problems, however, fall into several categories, which-to
tell you the categories first and then elaborate upon them, if you
wish-is, one, insufficient knowledge of the degree of hazard of the
relative chemicals and the manner of disposing of those chemicals.
Two, a possibility of decreasing revenues. Three, a possible increase
in the incidence of what is known as midnight dumping. And, four,
serious problems of administration by the Internal Revenue Service
because of now thrusting upon it the responsibility of being able to
define and administer what are hazardous chemicals and what con-
stitutes a disposition or a disposal of those hazardous chemicals.
There is a lot to be said in each of those categories, if you would
like me to go further.

But those are the four principal areas.
Senator CHA.F.. Well, I see the problems of increasing midnight

dumpmig. But just briefly touch on what are the difficulties you say
with the IRS and the collection problem.

Mr. RoLYsoN. Well, most of the waste-end taxes that have been
structured would require, of course, the Internal Revenue Service,
the one to administer that tax. And the Internal Revenue Service
would then have to have the responsibility of defining what is a
hazardous chemical, which would mean that the Internal Revenue
Service would have to get into the business of doing what the EPA
is really much more attuned to doing. And that is you would create
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an extreme overlap of responsibilities, which I am afraid, would in-
creasingly be inconsistent between the Internal Revenue Service,
because it would have certain objectives, and the Environmental
Protection Agency, which would have certain other objectives.

Senator CHAFEE. Don't spend too much time on that because I
just think you can cover that problem. The EPA could set forth the
definitions and, indeed, could even do the collection if need be. I
don't see why that's such a big challenge.

Mr. ROLLYSON. In addition, most of the taxes also involve a prob-
lem with defining, in fact, what is a qualified or proper disposal as
opposed to an improper disposal. The Internal Revenue Service is
not equipped to, one, define that or to know what a qualified dis-
posal is. Most of the taxes would exempt from the tax a recycling
of the chemicals. They would also exempt from the waste end tax
certain storage of the chemicals, certain recycling and certain
treatments of the chemicals. And that poses enormous administra-
tive problems, which I think the result would be that the waste-end
tax-and you must remember that the objective of a waste-end tax
is to alter behavior, to make people stop doing something that they
have been doing wrong. Therefore, you necessarily, if the tax
works, face serious decrease in the tax.

So if you are looking at this as a way to raise revenues, it's not
the ideal way to raise the revenues. If you are looking at this as a
fee for, if you will, punishing--

Senator CHAimi. Well, except you are achieving the goal of re-
ducing the disposal of such waste.

Mr. Thomas, do you see all these problems?
Mr. THoMAs. I guess from our point of view we have tried to

focus our review on the operational implications of imposing the
tax, if your objective is to use it as a disincentive for poor practices
as far as disposal is concerned, and we are trying to work through
that. I mean all the issues that Mike has indicated are certainly
there, but as we get our operational people involved, you into
things like, well, if you impose the tax say on underground injec-
tion, and depending upon what size tax you impose, what is the
impact of that tax going to be. Is it going to be that you are going
to shift away from underground injection of waste? Are you going
to shift it over into an impoundment for evaporation purposes that
may present more problems to you than what you were doing in
the first place? Or it you put your tax maybe too heavy on one part
of the disposal community, the waste-generation community, out
there, will you, in fact, push them to improper disposal as opposed
to a better method of disposal?

Those are the kind of questions are trying to work through. And
the difficulties we are having in understanding is what would be
the implications of imposing a tax at one particular point in the
disposal process, and what are the margins as far as the behavior
that you--

The CHAIRMAN. Could you summarize that?
Senator CHAFEE. Well, I have got it. There are a lot of problems

with it. Thank you. [Laughter.]
The CHAIRMAN. Senator Mitchell.
Senator MrrCHELL. Well, Mr. Thomas, I would like to pursue the

line of questioning that Senator Chafee started with. In 1981, the
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EPA estimated the cost of future remedial action at $2% million
per site. Isn't that correct?

Mr. THOMAS. I believe the did start at that point, Senator.
Senator MITCHELL. In 1983, the EPA revised its estimate up to

$4 %/ million a site. Isn't that correct?
Mr. THoMAs. Yes, sir.
Senator MITCHELL. And in 1984 the EPA again revised its esti-

mate upward to $6Y2 million per site. Isn't that correct?
Mr. THoMAs. Yes, sir.
Senator MITCHELL. And yet in your projection of the future cost

of the program, you have not assumed any increase in the cost of
action at each site over the next 5 years. Isn't that correct?

Mr. THOMAS. That's correct.
Senator MrrCHELL. Second, as Senator Chafee pointed out, you

have not made any allowance for inflation over the next 5 years.
Isn't that correct?

Mr. THOMAS. That's correct.
Senator MrrcHELL. And, third the EPA, under the Superfund,

possesses authority to do other than simply clean up sites. Does it
not? For example, you have authority to respond in the event of
damage to natural resources. Isn't that correct?

Mr. ToMS. Yes, that's correct, Senator.
Senator MmiTCL. And, in making your projection, you have as-

sumed no expenditures for that purpose. Isn't tha correct?
Mr. THOMAS. I'm not positive about that. I don't believe they are

included in there, Senator.
Senator MITCHELL. That's right. And the fact of the matter is

that there are now pending 2,700 million dollar's worth of claims
previously made against the fund under that provision. Isn't that
correct?

Mr. THoMAs. There have been claims submitted against the fund
which we don't feel have been valid claims up to this point.

Senator MrrcHmu. Right; so you make a projection of $5 billion,
you don't take inflation into account, you don't assume any in-
crease in the cost of cleaning up per site even though in the last 3
years you have had to increase your estimate from $2 million to$6% million a site, and you assume no expenditures from the other
provisions of the fund. That's why, I think, Mr. Thomas, an argu-
ment can reasonably be made that you have come in with a very
conservative, indeed, what in the trade would be known as as low
ball estimate.

Mr. TNoMS. Well, certainly on the inflation side, and I think we
have always said that right up front. But I think the per site cost is
fairly accurate. Certainly as we have gained more experience with
the program, we are much more confident of our figures now than
we wee-in the early days of the program where we were making
estimates.

The natural-resource-damage claims, I believe, is the only compo-
nent under the act that we haven't incorporated into that. In other
words, we took into account the cost of HHS doing the health work
in those-all the other components of the program.

Senator MrrcsmHz I noted with interest the lengthy portion of
your statement devoted to the victim-compensation program. That,
of course, is a regulatory part of the program that is within the ju-
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risdiction of the Environment and Public Works Committee, is it
not?

Mr. THOMAS. Yes, sir.
Senator MrrCHELL. And that committee approved that by an

overwhelming margin last week, did it not?
Mr. THohus. Yes, sir.
Senator MITCHELL. And I just want to say, Mr. Thomas, that I

think your statement on that is one of the most egregious examples
of circular reasoning that I have ever seen. The administration is
strongly opposed to a national program of victim compensation.
Isn't that correct?

Mr. THoMAs. I think the administration feels there are major
issues that need to be reviewed in the whole issue of victims' com-
pensation, and that we don't feel this mechanism is the way to deal
with it.

Senator MITCHELL. You are opposed to it now, are you not?
Mr. THOMAS. We are opposed to this provision, certainly.
Senator MITCHELL. So I came forward with a very modest pro-

gram in a limited scope to try to establish through experience the
data necessary to develop a program of that type. And you come in
here and oppose that on the ground that it doesn't provide compen-
sation for everybody. You oppose a program that provides compen-
sation for everybody and then you argue-against a limited program
by saying it's unfair because it doesn't compensation everybody.

Now I have to tell you that I think that is the most fallacious,
shallow, circular reasoning in opposition to a program that I have
seen in a long time. And that's right in your statement. I would
like to quote it:

The notion of compensating a portion of a class of people who pay have been
harmed through no autoftheir own and not compensating therest of that class
raises serious questions of social equity.

I hope you will look at that and maybe come back and support a
nationwide program, which is what I believe we should be doing.
But I just want to saj that we have been through this in the other
committee, but this is a good faith effort in a difficult area. Many
Members of Congress are deeply concerned about this. Not all the
members of this committee heard the testimony before our commit-
tee of the very serious problems that human beings endounter in
our society.

And to come in here and say that you are against it because it
raises questions of social equity because it doesn't compensate ev-
erybody, I find just incredible.

T hank you.
Mr. THOMAS. Senator, I think we are very concerned about the

issue as well. I feel the issue does have broad social policy implica-
tions as well as broad physical implications, and that's why we
raised the issue in this committee.

Senator MITCHEILL. Well, in the first place, Mr. Thomas, this has
been an issue for 5 years. It was included in the original Super.
fund. I introduced legislation in early 1981 to deal with this. And
will you tell me one thing the administration has done to contrib-
ute to a constructive solution to the problem?
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Mr. THOMAS. One of the things that we did, Senator, was carry
forward with the requirement that we and Congress wanted to
carry forward with, which was to do the full review and study of
the victims' compensation issue. The other thing that the adminis-
tration--

Senator MrrCHELL. Well, you were required by law to do that,
were you not?

Mr. THOMAS. As the other provisions of the law.
Senator MrrCHEu. And, in fact, that study concluded, did it not,

after very extensive inquiries, that significant obstacles now stand
in the way of individual human beings who seek to obtain redress
for injury, illness, or death as a result of toxic waste exposure?
Isn't that true?

Mr. THoMAs. It did draw conclusions in that order.
Senator MITCHELL. And, in fact, it recommended, did it not, a

broad national program, an administrative compensation program,
to meet this problem? Did it not?

Mr. THomAS. I think it did draw conclusions in a number of
areas, Senator.

Senator MITCHELI And so the fact of the matter is you that
this ought to be studied and the administration is concerned, but in
5 years, the only thing the administration has done in this area
has been to oppose vigorously every initiative made by myself or
anybody else. And I think it's kind of late in the day to come in
and say, well, we ought to study this thing carefully before we do
anything.

Thank you, Mr. Chairman.
The CHAIRMAN. Senator Symms didn't have a chance to make a

brief opening statement. Is that all right with Senator Duren-
berger?

Senator DURENBERGER. Yes.
Senator SYMMS. Thank you very much, Mr. Chairman. And I ap-

preciate you yielding to me. And P m sorry I had to leave here for a
meeting we had on the Capitol steps with a national effort to limit
taxes and balance the budget, which in this Senator's opinion is
much more an important issue than trying to get the cart ahead of
the horse on the Superfund.

But I would just like to say, in line with the questioning of the
Senator from Mainel that I think there is a record that the EPA
has made some positive steps and moves forward, Mr. Thomas, that
I have seen and heard you say in the other committee. And that
there is A good, positive record of moving forward with respect to
the present Superfund program. And I just think that that should
be pointed out here. And I'm sure you have maybe done that in my
absence from the room.

But I find it somewhat troublesome, and I think we should be
careful on this committee to not allow the Superfund to end up
being some~sort of an election-year gimmick -when it is an impor-
tant problem and it is a problem that a lot of Senators and a lot of
the people in the country are concerned about.

But the original Superfund bill, that we had required EPA to
present to Congress by December 1984, results of several studies
concerning the program's needs. And Congress was scheduled to,
act on those results and reauthorize Superfund by 1985.

39-919 0 - 85 - 7
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Now in my judgment, we are moving too precipitously to reau-
thorize this law now unless we want to scale it down even consider-
ably more from what happened in the Public Works Committee. In
moving precipitously to reauthorize this law now, I think Congress
is taking action before all the information is available to determine
what is actually needed and the best way to find those needs.

Now the OTA study, as I read the study-and I don't know
whether we want to put it in the record, Mr. Chairman. We can
discuss that, but it certainly should be part of our committee file-
has completed an analysis of the House-passed bill which essential-
ly confirms that the House-passed bill would mean the loss of hun-
dreds of thousands of jobs, billions of dollars to the U.S. economy,
an increased dependence on foreign sources of supply, and would
have an impact on international agreements on trade.

Furthermore, the OTA study confirms that EPA cannot efficient-
ly spend the money that is being raised in the House bill over that
time period. Now, Mr. Thomas, would you concur with the OTA
study that it would be difficult to spend all the money that the
House bill is trying to raise efficiently, or would we just be throw-
ing money out here so we could say we were trying to do something
abo it the problem?

Mr. THOMAS. I don't think we could spend that money effectively
or efficiently.

Senator SYMMs. Well, now I have to say that the Senate bill is a
much scaled down version and more limited than what the House
passed, but I still believe the Senate bill is higher than what EPA
could handle because I don't believe that EPA has the programs
and the systems in place to efficiently allocate the money. And I
think it raises serious questions about how we are going to pay for
this cleanup.

Now, obviously, we, in this committee, have to be interested in
how we are going to raise the money and the taxes to pay for the
program in a manner that will have the least damaging impact on
the economy. And I'm confident that this committee will move to
that direction to try to solve the problem in a way where we don't
run everybody out of business.

But I do think that we should be considering even a more scaled
down version than what passed the House. I would like to see us,
at the maximum, Mr. Chairman, take what the recommendations
of the OTA study were, which would be somewhere in the range of
$1.2 billion a year for 3 or 4 years, and let EPA tr to grow with
that and take care of some of the obvious sites that need to be
cleaned up in the country, and do those right before we try to take
on everything, and end up just wasting a lot of the taxpayers'
money and having more difficulties down the road in the future.

And I hope that this committee can move carefully and cautious-
ly in that direction, if we move at all in this session of the Con-
gress. I think it's worthy to note that this program is still author-
ized. It is still moving forward. There is progress being made. And
it wouldn't be the end of the world if we didn't act on it until next
year. If the committee would want to raise it up to say approxi-
mately $1 billion for 1 more year or $1.2 billion for a couple or
more years, I think that might be reasonable. But I think what we
are talking about here is just going to Waste ah enormous amount



93

of money and jeopardize the jobs and security of hundreds of thou-
sands of Americans, as well as strategic supplies for chemicals.
That we need to keepthat industry in this country and not run it
offshore.

I thank you, Mr. Chairman.
The CHAIRMAN. Senator Durenberger.
Senator DURENBERGER. Mr. Chairman, first on the subject

George left off on. Let me just say this: I don't know that, George,
we are picking on the right two people here when we are talking
about criticizing the administration for being fallacious, shallow, or
eaegious. I am probably as frustrated as you and the Republican
chairman of the Committee on Environment and Public Works are
that tho administration in some context hasn't come to deal with
the issue. But the reality of doing it right is of a particular concern
to me.

I guess I have got the only State that has moved in one of these
directions. We are going to stand out there all by ourselves and
nobody is going to want to come and do business in our State.

I don't have time for a lot of five-State experiments, and I know
that wasn't your desire either. I feel very strongly about a national
approach to this issue.

One of the things I Will tell you in advance that I'm going to do
on the floor is try to get your experiment out of the Superfund and
put it in general revenue where we can get the rest of the public
involved in deciding whether or not we want to create another na-
tional health insurance program here like we did with coal miners.
We now sit here-John Chafee sits here fighting trying to get some
realism into black lung disease. I'm afraid we might get into that
same situation.

I'm agreeing with you, George, that we ought to be frustrated
that in 5 years they haven't done something. But by the same
token, I'm alerting you to the fact that I don't think the five-State
approach and funding that program out of superfund is appropri-
ate either.

But I really wanted to follow up on the last part of John Chafee's
question of loth of you. I hear the arguments, Mike, about the
problem of relative hazards of chemicals and that sort of leads to
problems to a degree. And I hear from both of you about the mid-
night dumping problem.

But we have in place already in this country a system of what
-you might call waste end taxation; particularly, sanita2 landfill. I
mean all those landfill operations charge what is calle a "tipping
fee." And I think the average around the country is now about $10
per ton. I'm told there are about 180 million tons per year subject
to that kind of tax. Several of those sites are on the national priori-
ty list and are landfills.

I know that a couple States-Wisconsin and New Jersey, for ex-
ample-are going in and adding, in effect, their own version of a
tipping fee.

Now I wonder if we haven't had some experience with that that
would encourage us to look at a Federal add-on to the tipping fee,
in effect, which might raise us a fair amount of money. And it
would come at the waste end. We have got the experience out there
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now with those tipping fees. Apparently they aren't discouraging
people from dumping.

Is that an area that in the next week or so we might well ex-
plore?

Mr. THOMAS. We have done some work. I was asking the staff
whether we have done any work in the solid waste area. And as far
as revenue production, we have done some work on that. I'm not
fully aware of it. But we could certainly share that and take a look
at it With committee staffs, committee members.

Senator DURENBEROER. I think if you have got information on
how many people are involved-in effect, how many taxpayers are
there-with that amount of experience under our belts already at
that level, it strikes me that that might be an opportunity for us to
look at.

Mr. THOMAS. Let us look at that and provide you what we have
got and see what else can be done.

[he information from Mr. Thomas follows:]
M THOMAS. As you know, most of our work as far as waste end

is concerned, in looking at experience, was looking at the experi-
ence in taxing a hazardous waste disposal. But your suggestion is
look at the broader issue of solid waste disposal.

Senator DURENBERGER. Right.
Mr. ROLLYSON. We will take a look at that, Senator.
Senator DURENBEROER. Thank you.
The CHAIRMAN. Senator Heinz.
Senator HEINZ. Mr. Chairman, first I would like to make a

couple of brief opening remarks. Like Steve Symms, I was delayed.
I had to testify over on the House side at 9:30. And you think we
can conduct filibusters. There are more of them than there are of
us. It's an equalizer.

But I just want to state for the record that I believe we should
reauthorize the Superfund during this Congress. It is important
that we do that in part to make a statement to the American
people that we are not going to turn our backs on what is probably
the most serious environmental problem of the decade; namely, the
control of hazardous waste. Andif I might say so, my home State
of Pennsylvania has 39 of the original Superfund sites identified by
EPA. And just last week, six more sites were added. And, of course,
these are only the most dangerous sites. The EPA investigated
more than 1,000 sites across Pennsylvania in choosing those 45.
And will look at a total of some 22,000 nationwide.

Frankly, Mr. Chairman, my constituents are scared about what
is going on out there. They are nervous about those sites that have
been i entified as having hazardous waste and are even more nerv-
ous about what may occur there, but has not yet been found. And,
frankly, they are angry that EPA hasn't moved quickly enough to
cleanup those Superfund sites that have been discovered, and that
remain near their homes.

Too often, when those complaints are made to EPA by them or
by us, EPA's response to these complaints has been that they have
limited resources and too many other responsibilities. So with that
in mind, I think we need to move now to get the job done. I like
the bill that the Senate is considering. The annual $1.5 billion is
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less than the House, but it seems to me that it is a good figure. It's
a reasonable figure. And I hope we move ahead on it.

One amendment accepted by the Environment Committee which
addresses the problem of maintaining Superfund sites after EPA
has completed its remedial response is of particular concern to me.
State officials are worried that they will not have adequate re-
sources to properly care for these sites once EPA's responsibilities
have ended. It makes no sense for the Federal Government to do a
quick fix ofsurface contamination when there is extensive ground
water contamination at a site. The State will be burdened with the
very costly responsibility of an operation and maintenance pro-
gram designed to clean up the subsurface. This is not a cost-effec-
tive solution. Long-term costs should be considered up front when
the cleanup plan is selected. It is vital that those living around
these sites have the assurance that once EPA has acted, that there
will be no continued threat to public health and safety.

In raising the necessary revenue, we must look closely at the ex-
isting tax scheme: its revenue-raising ability and its effect on the
industries involved. The bill before us has no recommended tax fig-
ures-just a list of those substances that are taxed under the cur-
rent law. We must look at what the feedstock tax has done to the
petrochemical industry. I am sure that some of those who are testi-
fying here today can fill us in on that. We must also look at what
effect an increased tax rate will have on both the domestic and
world markets for these goods. But we must raise adequate reve-
nue to get the job done and to get done right. This may mean ex-
panding the tax base. In doing so, however, we should not include
substances which do not contribute to the hazardous waste prob-
lem.

I am encouraged that we are considering this bill. I believe that
a v important issue. However, we must proceed with cau-

tion. The program has had its problems in the past; we must now
provide it with an efficient and effective future. In order to achieve
that-goal,we will have to raise adequate revenue.

At this point let me bring to the attention of the Treasury De-
partment, in particular, a proposal that a number of us have been
involved in studying; namely, the imported derivatives tax, which
would be set to equalize the tax treatment of those imported sub-
stances that are derived from substances in this country that are
subject to the superfund tax.

Two questions. First, does the Treasury Department have any
problems with this concept, presuming we have a GATT-consistent
concept here since it observes the principle of equality? And,
second, are you in agreement with the list of-if you don't have
any problems with the concept are you in general agreement on
the list of substances contained? If you don't know what list I'm
referring to, it is a list of 10 substances derived from listed feed-
stocks, plus two substances, one substantially derived from feed-
stocks--PVC resins-and another, lead acid batteries.

Mr. ROLLYSON. I'm not familiar with the list of 12.
Senator HEiNz. Mr. Chairman, I ask unanimous consent that ex-

hibit 1 that I will submit be placed in the record at this point.
The CHAIRMAN. Fine.
[The exhibit from Senator Heinz follows:]
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EXHIBIT 1

U.S. IMPORTS OF SUBSTANCES TAXABLE UNDER
PROPOSAL TO TAX IMPORTED DERIVATIVES

(1983)

SUBSTANCES CUSTOMS VALUE (SI.000's)
(1983)

Immediately derived from listed feedstocks:

Cumene S 46,054
Ammonium nitrate 18,808
Isopropyl alcohol 22,042
Vinyl chloride 18,076

t . Polybutadiene rubber 53,465
Styrene-butadiene rubber and latex 66,671
Polyethylene resins 40,807
Ferronickel 60,694
Ferrochrome OV 3% carbon 93738

. Ethyl alcohol 101,584

Subtotal S 521,939

Substantially derived from Listed Feedstocks:

\ Polyvinylchloride resins 53,738

Subtotal 53,738

J/ Lead-Acid batteries 47,150

TOTAL S 622.827

Calculation of maximum tax revenue:

Sb:6,SZ7 x SO& = S31,141,350

Source: Bureau of the Census, U.S. Department of Commerce, U.S. Imports
for Consumntion.and General Imports, FT 246, 1983......
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Senator HEINZ. What about the first question?
Mr. ROLLYSON. We do have significant concerns about policies un-

derlying a derivative import tax and also the administration of
such a tax. I think on policy grounds one has to consider that it
operates upon the assumption that you are trying to treat the for-
eign manufacturer equally by imposing the same tax upon him
that you are imposing upon the domestic manufacturer.

Implicit in that assumption is that the foreign country does not
impose any tax burden or regulatory burdens upon that manufac-
turer of the hazardous waste. That is an assumption which may
not be true.

Senator HEINZ. Mr. Rollyson, I'm not sure I quite understand
that point. The principle that the GATT espouses is national treat-
ment.

Mr. ROLLYSON. I was not raising a GATT issue.
Senator HEINZ. Oh, I'm sorry. I misunderstood you.
Mr. ROLLYSON. No; I was only raising the possibility that you

would be taxing the foreign manufacturer twice. That is, if he is
subject to-let's suppose France imposes a similar feed-stock tax on
a producer of a chemical. If we then impose again our derivative
product tax, the foreignn manufacturer will, in fact, be taxed twice
on that product.

Senator HEINZ. That happens all the time. People get taxed at all
kinds of levels. In France, they have a value-added tax which
means you get taxed every time there is a transaction. I don't
think that being taxed a sixth time versus a seventh time is all
that material.

Are you saying that no one likes it?
Mr. ROLLYSON. There may be a GATT issue, but that's not the

issue I'm raising here. I thought the assumption of the import tax .
was that you wanted to be sure you were taxing the importer, the-
foreign producer, the same way that you are taxing the domestic
producer.

Senator HEINZ. That is correct. And what has happened some-
place else is between that manufacturer and his Government, not
with our Government.

Mr. RoLLYsoN. The point is that you are probably not imposing
equal tax. You are imposing additional charge on the import,
which may be fairer in the sense that it equalizes the burden or it
ma be--

Senator HEINZ. How are we looking at that?- From the standpoint
of the French manufacturer? Is that how we tre looking at it?

Mr. ROLLYSON. From any foreign manufacturer.
Senator HEINZ. Why don't we look at it from the standpoint of

the American manufacturer.
Mr. ROLLYSON. We should.
Senator HEINZ. We pay the Treasury Department's salary, not

the French.
It seems to me you are more concerned with what is happening

with the way the French mess up their economy and their manu-
facturers than what we do.

Mr. ROLLYSON. I only felt, Senator, I was pointing out an assump-
tion in the proposed tax. It has typically been argued in favor of
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the tax. That the tax would treat the foreign producer equivalent-
ly. I'm only pointing out that that is not true.

We may well decide that we want to impose a higher tax on for-
eign manufacturers.

Senator HEINZ. But you are not here to represent the foreign
manufacturer.

Mr. RoLYSON. I'm not saying that that is a bad thing. I'm only
pointing out that it is not equivalent treatment.

Second, I think there is a tax-policy concern in that when you
are taxing derivative products, the derivative product that is
coming into the United States is not itself a hazardous product.
Otherwise, it would already be subject to tax. Therefore, we are im-
posing a tax to allegedly protectthe U.S. environment, which does
not potentially damage that environment. And I think that raises
some policy concerns.

Senator HEINZ. What are the policy concerns?
Mr. ROLLYSON. Well, if the concern is to protect the U.S. environ-

ment and raise taxes from those people who are damaging that en-
vironment, that tax doesn't achieve that goal. It's a protection tax.

Senator HEINZ. The purpose of the Superfund program is to pro-
tect the environment in a variety of ways, and a portion of the
notion in Superfund is, of course, to help, if we can't find the guilty
party right hen and there, to pay for this.

It seems to me that what the imported-derivatives tax is driving
at is to remedy an inequity stemming from a decision we have
taken in this country to clean up our environment, one which has
imposed uniquely on domestic manufacturers and, to date, has let
the importers off without any equalization. What it seems to me
you are saying is why should these fellows pay for our environmen-
tal problem. That is not the issue. As a matter of fact, if you want
to put the revenue from the imported-derivatives tax into the gen-
eral fund, that's all right with me. And then they won't be paying
to clean up environmental problems. We will be addressing, con-
sistent with the principle of national treatment, an inequity inflict-
ed on our manufacturers. It seems to me that that's a choice that I
didn't ask you about. Whether it should go into the general fund or
into Superfund. And we can discuss that on another occasion.

But I wasn't really asking you that question. My time has ex-
pired.

The CHAIRMAN. Senator Bentsen.
Senator BENTSWEN. I want to say, Mr. Chairman, I have a series of

questions that I would like to submit to Mr. Thomas and to Mr.
Rollyson, and I would urge very strongly that we get an immediate
response so that we can have them for consideration. I will not go
through the full list.

I want to get into the question of wet- and dry-waste tax propos-
als and how that is handled. I want to talk about injection wells. I
want to talk about the review of some 20 States by the Office of
Technology Assessment as to the utilization of waste end taxes.

I will submit those to you.
[The questions from Senator Bentsen and the answers from Mr.

Thomas follow:]
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1. Should a waste-end tax be imposed on a wet-weight or dry-weight basis? Which
better distributes the burden of such a tax and which encourages environmentally
safe forms of disposal and storage?

There is no clear environmental rationale for putting a waste-end tax on a dry-
weight basis. It has been argued that dry-weight more fairly distributes the burden
among taxpayers; however, these inequities, to the extent they exist might also be
efficiently rectified through the rate structure. If aqueous waste streams are per-
ceived to carry a disproportionate share of the tax burden under a wet-weight tax,
then tax rates could be lowered.

The term dry-weight is rarely if ever used in the context of hazardous waste dis-
posal and there is no agreement on its definition. Dry-weight could be defined as
either the non-water we ht of the waste or its solids content. A solids content tax
would make many highly toxic and mobile wastes (e.g., solvents) virtually tax
exempt because there may be very little solid matter in the waste.

A wet-weight would be much simpler to levy, collect, and enforce than a dry-
weight tax. A dry-we' ht tax basis would introduce entirely new testing, sampling,
and verification procedures into the regulatory enforcement and tax collection proc-
ess. The tax for the Post-Closure Liability Trust Fund ($2.18 per dry-weight ton) has
created considerable confusion among potential taxpayers. This probably is a con-
tributing factor In the poor performance to date of the PCLTF tax in raising reve-
nues (approximately $3.8 million in the first two quarters).

A wet-weight tax would be less expensive to collect and enforce. A wet-weight tax
would be collected using existing RCRA information and reporting systems and no
new regulation defining testing protocol would be necessary.

Question. In your opinion, do we have available to us all the information neces-
sary to evaluate funding needs within the next couple of years?

Answer. CERCLA mandates that the Agency prepare and transmit to Congress by
December 11, 1984, a comprehensive assessment of the future funding requirements
for the Superfund program based on the threat to human health and the environ-
ment posed by releases or threats of releases of hazardous substances. These studies
will be available to the Congress in draft in mid-)ctober. The final-reports will be
officially transmitted in December. These reports, prepared in anticipation of reau-
thorization, will provide Congress with a considerable amount of Information as to
the size of the problem and funding needs to address it.

Question. The studies Congress mandated in 1980 on Superfund revenue needs
and options are scheduled to be released by the end of December of this year. Would
it make more sense for us to consider Superfund revenue options after those studies
are released, rather than now.

Answer. The studies to which you refer, along with the other § 801(a) studies man-
dated by CERCLA, will be delivered to the Congies before the end of the year. I
believe that the information the Agency is gathering in the studies is vital to the
reauthorization process. It is based on these studies that the Administration will
make a recomniendation to the Congress on the nature and extent of future funding
requirements in its reauthorization bill next year.
2. How do you define hazardous waste for purposes of a waste-end tax?
A waste-end tax should be based solely on the Federal list of hazardous wastes

and hazardous waste characteristics.' This should include Federal rulemakings to
list and delist wastes. Additional listings and delistings by States should be incorpo-
rated into the definition of taxable waste only by act of Congress.

Hazardous waste generated by small quantity generators (SQGs) is excluded from
most of the regulatory requirements of RCRA and probably should also be excluded
from a waste-end tax because a tax on SQds may be largely unenforceable and
would disproportionately increase the number of potential taxpayers relative to the -
potential increase in taxable waste. Enforcement would be difficult because neither

PA nor the Treasury currently is able to identify either SQGs or the manner and
location of their waste disposal.

Moreover assuming that there are as many as 500,000 SQGs (probably fewer, es-
pecially if the RCRA reauthorization lowers the limit for SQGs to 100 kilograms per
month) and that each generates a maximum allowable quantity under the current
statute of 1000 kilograms per month (one metric ton), taxing SQGs would only add
about six million metric tonnes to the total amount of taxable hazardous waste.
With the limits on SQGs proposed in RCRA reauthorization, SQGs would account
for less than 600,000 metric tonnes of hazardous waste each year. In order to collect
the tax on this waste, either the SQGs would have to be taxed directly or else the

140 CFR Part 261.
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tax would be imposed on the facilities at which SQGs dispose of their wastes, includ-
ing up to 16,000 municipal sanitary landfills.

EPA/TRASURY

Do you think enactment of a waste disposal tax would have any noticeable impact
on so-clled "midnight" or illegal dumping of hazardous wastes?
Illegal disposal

In general, any policy, regulation, or standard that increases waste management
costs creates some incentive for some generators and disposers to consider by-pass-
ing the regulatory system.

The strength of the incentive created by the tax will be influenced by the size of
the tax and tempered by whether the firm has made a significant investment in
resources to comply with existing hazardous waste regulations, the enforcement ca-
pability of the government and feared consequences of being caught. The invest-
ment factor is significant because firm that have invested heavily and worked hard
to comply with existing regulations should be less likely to take the risk of being
caught if the tax is low relative to other costs.

Since almost all waste-end taxes have been in place for only a few years, it is diffi-
cult to accurately assess either their positive or negative effects. In recent inter-
views with States that have waste-end taxes, most States were concerned, about the
lack of resources to pursue an aggressive enforcement program; however, no States
had evidence to confirm or deny the existence of illegal disposal, or Increases in ille-
gal disposal, as a consequence of the law.

In sum, while a waste-end tax may not create a strong incentive to illegally dis-
pose or cause a noticeable increase in Illegal practices, it is clear that some taxpay.
ers will only have an incentive to comply when they perceive that the risk and/or
consequence of being caught is fairly high (this will be especially true as rates in-
crease). This requires an aggressive enforcement program.

Question. What do you estimate to be the level of recoveries from Parties responsi-
ble for dump sites over the next five years?

Answer. To date, EPA has recovered $6.4 million for 35 sites. -
In addition, there are another 108 cases in various stages of development (i.e.,

cases undergoing cost documentation in the regional offices prior to referral to
Headquarters, cases being reviewed in Headquarters, cases which have been re-
ferred to the Department of Justice, and cases which have been filed by Justice.)
These cases seek to recover another $113 million.

EPA's cost recovery program will continue beyond these cases currently "in the
pipeline." The CERCLA enforcement program consists of two components: attempts
to secure "up front" private party response in lieu of Trust Fund outlays and cost
recovery after Trust Fund revenues are expended. Fund-financed response actions
are documented for all removal and remedial actions, and EPA and the Dept. of
Justice will continue to develop cost recovery cases where responsible parties can be
identified.

Question. Mr. Thomas, a ten- to forty-fold increase in contribution levels have
been suggested for two chemical compounds, sodium hydroxide and potassium hy-
droxide, otherwise known as custic soda and caustic potash. Do these chemical com-
pounds significantly contribute to our waste problems to the extent such and in-
crease is necessary? -

Answer. Two issues are raised by this question. The first relates to the selection of
substances for taxation uhder CEROLA; the second relates to setting appropriate
tax rates for selected substances.
Selecting taxable substances

Both sodium hydroxide and potassium hydroxide are taxable chemicals under the
current CERCLA statute. In 1980, inorganic raw materials were selected as taxable
substances if they met two or more of the following criteria:

They are inherently hazardous or hazardous in a number of forms;
They are hazardous in some form, if released;
Hazardous wastes are generated in producing them or their derivatives;
They may increase the hazard potential of other substances; and
They are produced in significant quantities.

Attachment A provides preliminary information to support continuing the tax on
caustic soda and caustic potash. In addition, the attachment provides evidence of the
extent to which the caustics or chemicals using sodium hydroxide and potassium hy-
droxide In production processes are found at sites scored through the Hazard Rank-
ing System.
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etting"x rates
Tax rates for selected substances are dependent on the rule that is used for decid-

ing the magnitude of the contribution to the Fund that each feedstock should pa.
There are many options for setting tax rates. Congress' selection of a decision rule
may or may not reflect the extent of contribution to the waste problem of the sub.
stances selected for taxation.

For example, rates could be set so as to minimize economic effects involved in
achieving a given Fund size. As another approach, environmental considerations
could be given paramount importance in determining the revenue contribution from
each feedstock.

In 1980, Congress used an approach that combined environmental and economic
considerations. Tax rates were set by aggregating taxable substances into broad in-
dustry groups (oil, petrochemical and inorganic), with each group's share reflecting
its significance in hazardous waste generation. A revenue target was determine
and tax rates were set within each group so as to raise the group's portion of the
revenues. A rate for individual substances within a group was adjusted if it exceed.
ed certain rate caps designed to prevent undesirable economic effects and for cer-
tain inorganic materials, to correct for any weight biases. In the case of the caustics,
adjustments were made with the result that the tax rate per ton was significantly
lower than the other inorganics ($.28/ton for caustic soda and $.22/ton for caustic
potash).

H.R. 5640 used the approach that would minimize economic impacts. H.R. 5640
tax rates are set at 1.6 percent of estimated wholesale price in 1985, phasing up to 3
percent in 1988. An additional cap was imposed of $80 per ton. Tax rates on sales in
1985 for sodium hydroxide and potassium hydroxide are $2.82/ton and $9.83/ton re-
spectively. I .-

EPA is examining an alternative approach to establishing tax rates as part of the
study mandated by Section 301(aX1XG) of CERCLA. The alternative under study
seeks to match, to the extent the data permits, an individual feedstock's share of the
revenue with its contribution to the environmental problem that the Superfund
statute addresses. When CERCLA was enacted, few waste sites had been investigat-
ed. Now that many waste sites have been more fully characterized, it is possible to
modify rate setting to reflect more accurately likely Fund expenditures. The work
underway identifies the substances to be taxed and establishes a relative contribu-
tion for each feedstock, based on the frequency with which the feedstock and its de-
rivatives are found at NPL sites. Tax rates set under this approach would depend on
the revenue goal that Congress wished to achieve.

In summary, the evidence indicates that the caustics should continue to be part of
any feedstock tax design. The selection of the substance itself is indicative of contri-
bution to the environmental problem. However, the extent of a substance's contribu-
tion to the Fund is dependent on the decision rule selected by Congress in establish-
ing the tax rates. This rule may or may not include consideration of the extent of
contribution to the hazardous substance release problem.
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Attacht A

RATIONALEFOR TAXING
S0.DI.l HYDROXIDE AND POTASSIUM HYDROXIDE

There are 3 main reasons for considering a tax on sodium hydroxide (NOH)
and potassium hydroxide (KOH):

• Sodium and potasium hydroxide are used to produce numerous
hazardous substances found at Superfund sites;.

* These two chemicals may increase the mobility of other walte
constituents at sites; and

0 Sodium and potassium hydroxide may themselves pose problems at
Supefund sites.

Information supporting each of these reasons follows.

Sodium and potassium hydroxide's derivatives are found at sites.

. Sodium hydroxide and potassium hydroxide (KOH) are used in the
production of numerous chemicals found at KRS-scored sites. For
example, a probable route to 1,1 dichloroethylene involves the
following reaction:

Cl2CH-CHCI + NaOK - CH2 aCCl 2 + NaCl + H20

Exhibits I and 2 list the potential-derivatives of sodium hydroxide
and potassium hydroxide, respectively, that have been found at
HRS-scored sites.

Caustics may increase the mobility of other waste constituents at
Superfund sites.

" Caustics may facilitate reactions among other chemicals present at
the site (this can decrease as well as increase hazards).

* Sodium hydroxide and other caustics break down the structure of
certain clays and increasing their permeabiliTl.'

-- N&aOH will readily dissolve amorphous (non-crylstalline) clays.
Amorphous clays make up a variable but iportant percentage of
clays.

ea Crystalline clays (those clays having a definite chemical
structure) are generally not dissolved or broken down by NaOH,
but the surface layers of crystalline clays may be dissolved.

IJ Jack Pierce, Ph.D.. Smithsonian institution. Personal
communication, 9/17/84.
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EXHIBIT I

DERIVATIVES OF SODIUM HYDROXIDE FOUND
AT HRS-SCORED HAZARDOUS WASTE SITES

CERCLA HRS
Cheical Hazardous 4/ Frequency b/

i,,-Trichloroethane X 116 '
Vinyl chloride X 57
Trichloroethanes, N.O.S. X
1,1-Dichloroethylene X 27
Dichloroethylenes, .N.O.S. 25
Dioxin C/ 17
Aluminum and compounds 14
Sodium cyanide X 6
Toxaphene X 6
2,4-5 -T - X 5
Tribromoaethane X 4
.4thoxychlor X. 3
Parathion X 3
Dinethyl formamide (D.HF) 2
Resorcinol X 2
1,2-Diphenylhydrazine X 2
Sevin (Carbaryl) X 2
.fethyl parathion X 2
Hoxaethylenediamint 1
Azobenzene I
Disulfoton X I
Diechylstilbestrol X 1
Naphthol, N.OS. 1
3,3'-Diuethoxybenzidine X 1

a/ Indicates chemicals included on the CERCLA list of hazardous substances.

b/ Number of HRS*scored sites at which the chemical was found (out of a total
of approximately 880 sites currently in the HAS data base).

S/ Dioxin is a waste generated in the production of a number of pesticides
and related compounds, including 2,4,5-T, which can be produced using sodium
hydroxide. I
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EXHIST

POTENTrAL DERIVATIVES OF POTASSIUM HYDROXIDE FOND
AT KRS-SCORED HAZARDOUS WASTE SITES

0 , Chemical

PotasLum cyanide
ZLc cyanide
Cyanogen
Copper cyanide

CERCLA
Hgardous 4/

X
x
X
x

HRS
Frequency b/

I /
I ~
1 2

j/ Indicates chemicals included on the CERCLA list of hazardous substances.

b/ Number of HRS-scored sites at which the chemical was found (out of a total
of approximately 880 sites currently in the HRS data base).

a/ Cyanides (soluble salts), .4.O.S. were found at 7. sites.
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Gibbsite is readily broken down by NaOH.' Gibbsite is an
aluminum-bearing clay that forms 0-200 of Kaolinite, one of the
most common natural clays.

Montmorillonite is another comon clay that may contain a
substantial percentage of amorphous clay, and thus is subject to
breakdown by N&OH.

KOH is chemically closely related to MaOH and likely has similar
effects on clays.

4

Breakdown of clays would facilitate rapid contamination of
gtoundwater and decrease the effectiveness of remedial measures such
as clay liners and containment barriers.

-- The durability of grout curtains made of a variety of materials
has been reported to be adversely affected by the presence of
inorganic bases such as NaOH and KOH."J

A 10 solution of sodium hydroxide has been shown to moderately
increase the permeability of certain slurry walls (by a factor
of 2 to 5).SJ

Sodium and potassium hydroxide may themselves pose problems at Superfund
sites.

• Caustics can pose a direct contact threat when present at hazardous
waste sites.

Sodium hydroxide was detected at 7 HRS-scored sites, including one
site currently on the NPL:

A silver reclamation facility chat discharged caustic and
contaminated wastewater format least three years, contaminating
an aquifer used for public and private drinking water.

* Caustics were identified at a minimum of four immediate removal
actions.

0 Sodium hydroxide is a high volume chemical which is spilled during
transportation accidents. To date, however, no CERCLA funds have
been spent on either sodium hydroxide or potassium hydroxide spills',
probably because of responsible party action.

tJ Gary Hunt, et al., Collection of Information on the Coagatibility
of Grouts with Hazardous Waste. Reprinted in: Land Disposal of Hazardous
WasteooProceedings from the Ninth Annual Research Symposium (Washington, D.C.:
U.S. EPA, £PA-600/9-83-018, September 1983), p. 390.

IJ JR8 Associates, Handbook: Remedial Action at Hazardous Waste
Disposal Sites (Washington, D.C.: U.S. EPA, £PA-625/6-82-006, June 1982),
p. 122.
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Question. Could you supply the Committee with EPA's best estimate of the total
volume of hazardous wastes disposed in 1983 by various disposal methods on both a
wet and dry weight basis?

Answer. The Agency has figures for 1981. The Biennial Reports for 1983 will be
available in several months.

The amounts for 1981, in million metric tons, are:

k et we ....................................................................................................................................... 32.0 0.16
D A s p ndments.......................................................................................................... 19.0 .095 -0.5..IM ................................................................ ................................. I............................................... 3.0 .3 - 1.6

ndtiatm ent ....................................................................................................................................... 4 .008 - .02
o0* ( d fn ocM n i) ............................................................................................................. 07 ?

Question. One of the flaws of the current Superfund tax on chemical feedstocks
has been its concentration on the chemical industry. Do you have any information
on how the incidence of a waste end tax, which would apply to anyone who disposes
of hazardous wastes, would differ from the current chemical feedstock tax?

Answer. Preliminary information available to the Agency indicates that chemical
manufacturing and related industries currently pay virtually 100% of the feedstock
tax. If a waste-end tax were enacted, our information indicates that this same indus. \
trial sector (although not necessarily the same companies) might pay approximately
50% of the tax. The remainder would be absorbed by other industrial Interests.
Note to Lee Thomas, September 20, 1984.

From: Vic Kimm.
Subject: Senator Bentsen's request for Draft Report on Class I Wells.

Tom Ingersoll of your office transmitted Senator Bentsen's request this morning.
The draft report on Class I hazardous waste injection wells is not available yet- how.
ever we have a draft of a paper summarizing the results orthe study. We are happy
to share this draft with Senator Bentsen.

AN IN-DZPTM SURVEY AND AssESSMEr OF DEEP INjEnoN WLLs USW To DisPonz
o0 HAzARDOUS WASr

PRELIMINARY FINDING8

In 1981, the Office of Solid Waste of the U.S. Environmental Protection Agency
(EPA) conducted a survey of hazardous wastes management practices by sending
questionnaires to owners and operators of facilities who had notified the Agency
that they handled hazardous wastes, pursuant to notification requirements under
the Resource Conservation and Recovery Act (RCRA). This survey identified 73 haz-
ardous waste injection facilities used to dispose of an estimated 7.3 billion gallons of
waste in that year. At the same time, in early 1983, several bills wero introduced in
Congress that would have mandated an EPA study of all wells used to dispose of
hazardous waste, and questions were raised about the extent and safety of- the prac-
tice.

In the Summer of 1983, tho Office of lrinking Water (ODW) responded to these
concerns by conducting a survey and assessment of hazardous waste injection prac-
tices. In order to obtain a comprehensive inventory of all wells used to inject haz-
ardous wastes, Regional EPA offices were provided with a questionnaire, which was
either transmitted to the States or answered by the Regional staff with the help of a
contractor. At the same time, in August and September of 1983, personnel from
EPA headquarters, Regions and States jointly visited 20 hazardous waste disposal
facilities, believed to include hazardous waste injection wells and chosen to repre-
sent a cross-section of geographic areas, wastes characteristics and type of oper-
ations. Hazardous wastes were, in fact, injected at only 17 of these facilities, which
accounted for a total of 53 wells. The waste streams injected at the other three fa-
cilities were not hazardous.
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The questionnaire devised by ODW listed data elements regarding owner/opera-
tor identification, operational status, geology of injection and confining formations,
hydrogeology, well design and construction, operation, testing and monitoring, in-
spection and surveillance, permit status and limitations. This questionnaire was
filled out on site and the information verified to the greatest extent possible for the
17 facilities where site visits were made. For all other wells the questionnaires were
filled using data available in State files.

The results of the study, which are now being analyzed and verified, will be pub.
lished early next year. This paper discusses some of the preliminary findings as
they pertain to the number, age, distribution, and general characteristics of injec-
tion wells used to inect hazardous wastes. It also briefly reviews the regulatory
framework under which hazardous waste inection wells are operating and ODW's
position on injection wells.
General information

The inventory revealed that there were, as of October 1983, 188 active Class I haz-
ardous waste injection wells (Class I HW wells) distributed among 102 facilities.
Active wells are those that received waste at some time during 1983, either on a
continuous or intermittent basis as well as stand-by or back-up wells in operational
condition.

Class I wells are defined in the Agency's Underground Injection Control (UIC) reg-
ulations, as wells used to inject wastes below all underground sources of drinking
water (USDW), i.e. all aquifers in which the water contains less than 10,000 mg/1
total dissolved solids. Class I wells represent only a small proportion of the wells
used to dispose of waste. The vast majority of disposal wells are in fact used to dis-
pose of oil field brines. EPA's inventory shows that 5,399 of these wells are current-
ly active in Texas alone. In contrast there are only 649 Class I wells in the invento-
ry and approximately 75% of these are used to inject wastes that are not defined as
hazardous under RCRA.

More than 90% of the Class I HW wells are "on-site" wells, that is, they are
owned and operated by the waste generator. Only 10% of the wells are commercial-
y Operated facilities that collect a service fee for the disposal of a variety of wastes.
these are usually referred to as "off-site" wells, and active ones are located in Lou.

isiana, Ohio, Oklahoma and Texas.
Wells used to Inject hazardous wastes are concentrated in a few areas of the coun-

try (Figure 1). A vast majority of the wells are located along the Gulf Coast and
near the Great Lakes. Louisiana and Texas alone account for 62% of the wells.
Other States with sizeable numbers of HW wells are Michigan, Indiana, Ohio, Ill-
nois and Oklahoma. In general, the wells are located in areas of oil and gas produc-
tion where data on deep formations are readily available.

The majority of the wells active today were drilled in the mid-1960s to the mid
1970s (Figure 2). There was a peak in start-up of injection wells in 1973, 1974, and
1975, probably as a result of the implementation of the Clean Water Act which es-
tablished stringent pollution control requirements for discharges to surface waters.
The enactment of RCRA, on the other hand does not seem to have had an effect so
far on the well population. This ma be due to the fact that for approximately two
years, between the effective date of the RCRA regulations (August, 1980) and the
time the first UIC programs in States were approved (January, 1982), HW Injection
wells were in a regulatory limbo, with construction of new wells prohibited under
RCRA (because no HW facilities would be constructed without a federally-approved
permit) and the permitting requirements devised under UIC not in force until State
programs were specifically approved.' The fact that some wells were constructed
during that period may be due to lag time between permit issuance and start of con-
struction.

'EPA did promulgate under the authority of RCRA, 40 CFR Part 267 which would have al.
lowed Regional Administrators to issue temporary RCRA permits to injection wells. These provi-
sions were never used.

39-919 0 - 85 - 8
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Verified data available on 124 Class I HW wells show that 7.54 billion gallons of
hazardous waste were injected in 1983 in those wells. In addition, we have verified
average injection rate data for 43 wells which would account for an additional 3.36
billion gallons of hazardous waste assuming constant injection. The biggest user of
HW Class I wells is the chemical industry (Figure 3). Manufacturers of organic
chemicals account for 43 percent of the injected wastes, while the petroleum refin-
ing and petrochemical industires account for 20% of injected volume. Twenty-eight
percent of the injected wastes are generated by other chemical manufacturers. Only
four percent of the total volume of injected waste is handled by commercial (off-site)
waste disposers.
Well design and construction

The inventory revealed that Class I HW wells are in fact, deep injection wells
(Figure 4). With a few exceptions these wells are completed below 2,000 ft. the aver-
age depth of all wells is approximately 4,000 feet. The deeper wells are found in
Texas and Mississippi where the depth usually exceed 4,500 feet.

The study found that all HW Injection wells are constructed with redundant pro-
tective features (Figure 5). All the wells are constructed with at least two strings of
casings. The surface casing extends below the base of 10,000 mg/1 TDS water in
57% of the wells, is usually carbon steel and is cemented back to the surface. The
long string casing extends from the surface to the injection zone and is cemented all
the way to the surface in 74% of the wells. In the other wells above the injection
zone along fresh-water bearing strata. It is usually carbon steel although other ma-
terials such as stainless steel, special alloys and fiberglass were also encountered. In
addition, thirty five percent of the wells have an intermediate string of casings. In
all cases injection is through a tubing. The typical injection tubing is 5.6 In. in diam-
eter and is carbon steel. Thirteen percent of the wells had fiberglass tubing, 10%
fibercast and 65% stainless steel. In 93% of the wells the tubing is set on a packer at
or near the injection zone, the other wells use a fluid seal to prevent upward move-
ment of fluids in the tubing/casing annulus. It would take a simultaneous failure of
at least two of these elements for the injected wastes to reach the environment.
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Hydrogeologic setting
A vast majority of the Class I HW injection wells (71%) are completed in sand and

sandstones formations, 15% are completed in carbonate formations (porous lime-
stones or dolomites) and the remainder in shaley sandstones. Most of the confining
zones are composed of shales (66%), followed by shaley sandstones (14%), and shaley
limestones (12%). Other examples of reported confining zones are silt, clay and mas-
sive dolomites.

In the Great Lakes Area, the disposal zone is usually the Mount Simon formation,
a 600 to 700 foot thick sandstone found at approximately 3,000 feet of depth. Confin-
ing beds of limestone, dolomite and siltstone approximately 1,300 feet thick separate
the Mount Simon from the base of 10,000 mg/1 TDS water. In Texas and Louisiana,
the injection zones are typically unconsolidated sediments of tertiary age and are
more than 4,000 feet deep. They are separated from the base of fresh water by one
to two thousand feet of shales and shaley sandstones.

The data show that In most instances there is good separation between the injec-
tion zone and the base of 10,000 mg/i TDS water (Figure 6). In approximately fifty
percent of the cases this distance is more than 2,500 feet. There is of course greater
separation from the base of 3,000 mg/i TDS water, the outer limit of water usually
considered useable as a source of drinking water. This distance is greater than 3,500
feet in approximately 70% of the wells in the Inventory.
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Well operation
It was difficult to characterize the types of wastes injected in HW Class I wells,

because they are usually mixtures of individual wastes streams and are diversified.
Furthermore, the data available in State files on this subject were often sketchy.
Better data were obtained during the site visits. Approximately 70% of the injected
streams at these facilities were acidic, with hydrochloric acid the most common
component. Generally, wastes streams are treated and blended prior to injection.
The m.ist common treatments were sedimentation, disinfection, filtration, oil and
grease removal, neutralization and dilution.

All injection wells have a limitation on the injection pressure. This limitation is
in all cases set below the fracture pressure of the receiving formation, and is usually
calculated based on a hydraulic fracture gradient. Twenty percent of the wells in
the inventory injected waste by gravity flow.

All operators monitor injection pressure, flow rate and cumulative volumes in
most cases using continuous monitoring devices. In approximately 90% of the wells
the tubing-cesing annulus is filled with fluid upon which positive pressure is ap-
plied. The pressure is monitored continuously to detect leaks in the tubing casings
or packer. The majority of the assessed facilities had an automatic shut-off system
that is activated whenever one of the monitored parameters reaches a given level.

The data show that wells are extensively tested prior to being put in operation in
order to ascertain the mechanical integrity of the well. The integrity of the tubular
goods was tested by pressure tests, caliper logs or radioactive tracer surveys. In all
the sites visited a test such as cement bond, velocity or temperature logs had been
run to confirm the soundness of the cementing job. The review of State files re-
vealed 'that similar tests had been run in most of the wells in the inventory. In addi-
tion all but a few of the assessed facilities have implemented corrosion control
methods in order to preserve the integrity of the well materials. These include use
of corrosion resistant materials and addition of corrosion-inhibiting fluid to the an-
nulus. Two of the facilities visited have installed systems whereby samples of well
materials are exposed to the waste stream in a loop accessible from the surface. The
well materials are weight-tested at regular intervals to give early warning of corro-
sion. The UIC regulations also require periodic testing of mechanical integrity
during the life of the well. This practice is already In place In most of the facilities
assessed, with some facilities running yearly tests. The assessment confirmed
ODW's belief that mechanical Integrity testing is a most valuable tool in ensuring
protection of underground sources of drinking water. In two cases where the casing
was deteriorating, these tests demonstrated the need for well repair before any
fresh water had been affected.
Regulatory framework

Class I HW injection wells, like all other injection wells are subject to the require-
ments of the UIC regulations promulgated under the Safe Drinking Water Act, and
administered either by States or by EPA. When a UIC program is promulgated or
adopted in a State all existing Class I wells must be repermitted, in accordance with
the Federal requirements. Most of the Class I HW wells are located in States that
have received primacy. In those States owners/operatqrs of existing wells must
submit a permit application within 4 years of the effective date of the program.
(This period is shortened to 6 months for off-site wells). Two of these states, Texas
and Louisiana, which account for the majority of the HW Class I wells were among
the first to receive primacy (Texas in January 1982, and Louisiana in April 1982)
and have issued permits that meet the Federal requirements to 41 wells. Most of the
other States have put Class I HW wells at the top of their priority list and will
review existing welIs within the first two years of the program. EPA has direct ju-
risdiction over 13 facilities in Michigan, Indiana and Kentucky for a total of 21 ex-
isting wells. In these States the regulations require that owner/operators of exist-
ing wells submit permit applications during the first year of the program, and plans
are to review these applications on an expeditated schedule. In addition, Class IHW
wells are by statute subject to regulations under RCRA. A UIC permit issued by
EPA or a primacy State is deemed to be a permit by rule under RCRA, but only
applies from the wellhead down. Any surface facilities associated with the well must
be permitted under RCRA.
Conclusions

One of the conclusions of the survey is that, even though the UIC program is only
now being implemented across the board, most of the Federal UIC requirements
were by-and-large already applied by the states where Class I HW wells are located.
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The practice of using injection wells to dispose of waste started in the oil fields in
the 1930s and is considered an environmentally desirable method for disposing of oil
field brines and other waste fluids resulting from oil and gas production. Injection of
industrial waste started in the late ffies and so far has proven a reliable method
for disposing of certain wastes. Recent studies by the National Research Council,
the General Accounting Office and the Office of Technology and Assessment have
all cited waste injection as an inherently better technology than other methods of
land disposal of wastes. Only one Class I well is associated with a site on the Nation-
al Priority List of Superfufnd sites. Injection at this particular site stopped in the
early 70s and examination of the data indicates that the well would not have been
in compliance with the current UIC requirements. There have been other problems
associated with injection wells, but none that have led to contamination of drinking
water. All of the problems occurred before the UIC regulations were in place and
could have been avoided if the UIC requirements had been met. They can be tied to
improper siting, excessive injection pressure, and la~k of monitoring for mechanical
integrit.

As we review the results of the Study and gather more information on how injec-
tion wells are currently operating, we may generate additional guidance and if ap-
propriate added regulatory requirements. The assessment has shown us that some
operatore and States already go beyond the minimum standards of the UIC regula-
tions and we will want to ensure that best technology is applied for all HW injection
wells.

What we have seen so far leads us to believe that while injection wells are not a
panacea, when properly sited, operated and monitored, and for the types of wastes
that lend themselves to the technology, they can be an environmentally sound
method of disposal. We also believe that injection wells must be examined on a case-
by-case basis, since the interaction between the hydrogeologic setting, construction
material and type of waste injected must always be considered in making a determi-
nation of the adequacy of the technology.

The CHAmRMAN. Obviously, we are going to move as quickly as we
can, as I have indicated. And we hope someone representing EPA
and Treasury will be available on Friday morning when we, have
another series of witnesses.

Senator DANFORTH. Can I ask one question?
The CHMAmL . Yes.
Senator DANFORTH. Mr. Rollyson, there has been some discussion

of using a surtax on the major industrial corporations as a method
of raising the necessary funds while spreading the burden more
fairly than the feed-stock tax. Has the administration given this al-
ternative any thought?

Mr. ROLLYSON. We have only recently heard about this proposal.
But our initial reaction, I think, is unfavorable. I think a point that
I made to Senator Bentsen earlier is that if you are seeking to
broaden the base, a surtax on corporate income or some sort of tax
on gross receipts of corporate income picks rather arbitrarily to
"repose that broader tax on those corporate taxpayers. If the goal is
to significantly broaden the base, it would be sinpler and, I think,
more fair to simply take that money out of general revenues.

Senator DANFoRTH. It could be administered, though, right?
Mr. ROLLYSON. Oh, yes, it could be administered. Yes.
Senator DANFORTH. Just, in other words, in your view the ques-

tion is one of equity rather than administration?
Mr. RoLLYSON. That's correct.
The CHAiRAN. Senator Lo.ng.
Senator LoNG. To me this is an environmental problem, and I

can't look upon this as being the only environmental problem we
have to contend with. For example, I look at the acid-rain problem.
I have heard some of the arguments by those who are concerned
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that they don't want their industries to be taxed in their States to
do whatever some of us might think would clean up the acid rain.

They make the point that if we put a very heavy tax on them,
they are just going to, go out of business and they are not going to
be able to do what we had hoped for them to do because they are
not in a very favorable shape financially. So I find myself thinking
if we are going to do about acid rain what we have to do, we may
have to do it with general revenues.

I'm not talking about just doing it out of the deficit. I mean,
again, just raise taxes from whatever source we can best raise it
from and carry the burden. And that could be anyhing. It could be
an income tax. It could be a sales tax. It could be just anything
that the good Lord might look favorably upon at that particular
moment. [Laughter.]

Senator MII'HHLL. More religion and politics. [Laughter.]
Senator LoNG. And I find myself thinking-don't we often times

think about taxing the beneficiary? Not taxing the person who
theoretically caused the problem, but taxing the people who benefit
from having the problem addressed. A lot of people who caused
these dumps, and these waste sites, end are no longer there, and no
longer in business.

Might it not be that we are going to have to salvage the environ-
mental problem by looking to the overall tax burden to support
whatever is necessary to carry out an overall Government policy.

I would like for you to say it for the record. I see you nodding.
Mr. ROLLYSON. I agree. I think that is what we have been discuss-

ing in large measure here today. That this is a benefit to the socie-
ty at large. It would nice if we were able adequately to target the
tax to the abusers, to those who create the problem. That is very
difficult to do both from a practical standpoint, and, I think, from a
pure knowledge standpoint. We don't know what all the hazardous
chemicals in the world are. And we don't know who produces them.
And we don't know what the long-term effects are. But I think
there is much to be said for viewing this as a larger societal prob-
lem.

Senator LONG. Thank you, very much.
Senator BOREN. Mr. Chairman, if I could just follow up briefly on

what Senator Long just said. And I apologize if this has already
been asked. Have you done a study in terms of the regional im-
p acts of the costs, the per capita impact of the costs, in terms of the
formula now in the bill and the way the money would be raised? I
think Senator Long raises a very good question. He makes a point
in terms of acid ran where we want to try to avoid unfair regional
impacts. And that the costs and the benefits of this program the
way it is now devised, may be very unequally spread. And we cer-
tainly see that in the southwest, for example, where it appears that
a heavy concentration of the cost would be. Have you run any fig-
ures on per capita tax burden by State at all?

Mr. RomLYsoN. No, we haven't, Senator.
Senator BOREN. Would that be possible to do?
Mr. RoLLYSON. Under which assumptions? Under the H.R. 5640

assumptions?
Senator BOREN. Well, maybe look at both alternatives and see.
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Mr. ROLLYSON. We would have to look at the assumptions and
then we could come up with something.

Senator BOREN. I think that would be very helpful to us in terms
of determining equity if we have that kind of information available
to us.

The CHAIRMAN. Could I just interrupt? We are going to have
other witnesses, and we have a vote starting at noon.

We hope to complete everything by then, but we may not be able
to do that obviously.

I think I will start with the next panel, and then we can maybe
vote and come right back.

I would like to raise one other question. Yesterday in discussing
with Senator Mitchell and Senator Cohen after certain amend-
ments were adopted with respect to the footwear industry-we
were asked if ,we could again request another ITC study. Now I
have addressed the letter to the ITC, but I understand that it
would be better to have a resolution. I understand Senator Mitchell
has such a resolution.

Senator MITCHELL. I do, Mr. Chairman. This would simply call
upon the ITC to conduct another investigation of imports in the
footwear industry, which now may be reaching close to 80 percent
of the domestic market. It would call for the investigation to com-
mence on or about November 1.

Senator LONG. Mr. Chairman, when we go over to vote--
The CHAIRMAN. Is there any objection to that resolution?
Senator DANFORTH. I'd like to comment on it.
Senator LONG. I'm not involved in the resolution. I just want to

make a statement about what is on the floor.
I will be involved in the vote that occurs on the floor k' I can't

come right back immediately, and I would like to hear the wit-
nesses of the next panel. I wonder if the Chair could name a time
certain to come back, give us enough time to get that vote behind'
us, and se what happens immediately thereafter. If it is in the
power of this Senator, I will be here. The usual course ir that when
you break and come back at noon, you have'very few troops. But I
will be here provided I'm not tied down on the floor.

I wonder if the -Chair could just give us a time certain to resume
the hearing.

The CHAIRMAN. I think all the witnesses are from DC. Is that
correct? Are you all available this afternoon? Your meters are run-
ning and all that? [Laughter.]

Senator LoNo. I think they are all being paid, everyone of them.
Probably by the hour.

The CHAIRMAN. Probably like to stay all day. [Laughter.]
I have to run down and make a little speech. It won't amount to

much. [Laughter.]
And I can't take the money. Two-thirty, is that all right?
Senator LONG. That will be fine.
The CHAIRMAN. We will not ask that panel to start. I think Sena-

tor Long has a big interest in the pendihg matter, which is TV in
the Senate. And he has an interest in not having TV in the Senate.
Soyou want to be there for that.

Could we take care of the resolution?
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Senator DANFORTH. Mr. Chairman, yes. I think that the resolu-
tion is fine. I think that the effect of the resolution is in direct pro-
portion to whether or not we are going to get the trade bill enacted
into law. To ask the ITC to reopen the footwear case and to get a
successful conclusion of that reopening is very closely tied to
whether we give them a new legal basis for reaching their conclu-
sion. The amendment that was offered on the floor would do that.
Senator Mitchell was a leading author of that amendment. But we
have to pass that trade bill. And I think unless we pass that trade
bill, I'm concerned that the ITC reopening the case may be a dry
run.

The CHAIRMAN. I think that's obvious. If we don't pass the bill,
I'm not certain I would suggest the ITC disregard the resolution.
But can we pass the resolution?

Senator LONo. Mr. Chairman, let me just say that this is not just
a minor matter here. It is a significant resolution. I think it's
worthy and I think it's fair and I think the footwear industry de-
serves this consideration and I will vote for it. I don't think it's a
minor matter.

The CHAIRMAN. It isn't minor in that sense. So without objection,
the resolution is agreed to. And what we will do is send a letter to
the ITC, a resolution to be signed by Senator Long and myself.

Thank you very much.
Senator MITCHELL. Thank you.
The CHAIRMAN. If anybody has additional questions of the two

witnesses, we can do that until noon.
Senator MITCHELL. I just wanted to say this. Senator Symms re-

ferred to my remarks to Mr. Thomas, and I wanted to make clear
that my remarks about lack of administration effort were in the
context of the victim compensation provision. And as Mr. Thomas
knows, I have said privately and publicly to him that I think he
has done a good job in getting this program, the cleanup aspect of
the program, moving. And I want to make clear there is no misun-
derstanding on that.

The CHAIRMAN. Is there anything else either witness has to offer
without being asked a question? (Laughter.]

I wouldn't recommend it. [Laughter.]
All right. We will be back at 2:30.
(Whereupon, at 11:55 a.m., the hearing was recessed and sched-

uled to reconvene at 2:30 p.m.]

AFTERNOON SESSION

The CHAIRMAR. Let me call the next panel. And as I do, I think
Senator Roth would like to introduce one of the members of the
next panel.

Senator ROTH. Thank you, Mr. Chairman
I am very pleased to see as a member of the panel representing

Chemical Manufacturers Association. And please would the pane
come forward.

The CHAIRMAN. In addition to the one that Bill is introducing, we
have: Dr. Harvey Alter; Urvan Sternfele; Ed Merrigan, Suellen Pir-
ages.
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Senator Rom. That's pretty good for us, Bob. In any event, I'm
delighted to see Bob Forney, an old friend and community leader of
Delaware. He is currently serving as an executive vice president of
Du Pont Co., a small chemical company headquartered in Wilming-
ton, DE. Bob is a very thoughtful, able business executor. And as I
have already indicated, a community leader involved in many prob-
lems and charitable works in the State of Delaware. So I want to
personally welcome you here, Bob.

Mr. FORNEY. Thank you.
The CHAIRMAN. And unless there is some objection, we will pro-

ceed in the way the witnesses have been called. Mr. Forney, you
are the leadoff witness. And if I could ask the witnesses to summa-
rize their major statements, they will be included in the record.
That will give us some time for questions.

STATEMENT OF ROBERT FORNEY, SENIOR VICE PRESIDENT, E.I.
DU PONT DE NEMOURS & CO., WILMINGTON, DE, ON BEHALF
OF CHEMICAL MANUFACTURERS ASSOCIATION, WASHINGTON,
DC
Mr. Fe 'WNEy. Thank you, Mr. Chairman.
As my good friend, Senator Roth, said, I'm Robert Forney from

Du Pont, and I'm speaking today for the Chemical Manufacturers
Association.

We believe the superfund program should proceed with an in-
creased funding level for another 5 years. But-and I will make
just three points.

The funding should be consistent with annual EPA spending
needs estimated by EPA at somewhere between $850 millon and
$1 billion. Cleanup from these funds, plus industry financed clean-
up that don't need Superfund moneys at all, will enable rapid, effi-
cient progress on these site disposal problems.

Second, the increased funding must come from a broader tax
base. Our members now pay virtually all the Suprfund taxes,
while many other industries have contributed to the disposal of
waste of Superfund sites. We will suffer severe economic impact if
we continue to be essentially the only source of higher funding
levels as in the House bill.

The massive and wholy inequitable taxes of that bill will severe-
ly disadvantage us opposite our foreign competitors, and worsen an
already deteriorating trade balance.

Third, this committee should reject proposals which would divert
superfund from its cleanup goals; particularly, the proposal to fund
a trial national health insurance program.

I have limited my summary to one minute, and would be glad,
then, to respond later to questions, Mr. Chairman.

The CHAIRMAN. Thank you very much. If we can just hear the
entire panel.

(The prepared written statement of Mr. Forney follows:]
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The Chemical Manufacturers Association is a nonprofit trade

association whose member companies represent more than 90 percent

of the productive capacity for basic industrial chemicals in this

country. In several appearances before both House and Senate

committees since November of 1983, we have stressed both our

strong support for an effective national program to clean up

problem waste sites, and our commitment to play a cooperative and

constructive role in the process leading to Superfund reauthori-

sation. We are pleased to return to Congress to present our

views on the appropriate way to reauthorize Superfund.

In our previous statements# we have testified that Congress

should reauthorize Superfund by (1) determining realistically

what NPA's annual funding needs will be* and providing for such

levels (2) deriving these funds from a more broadly based

mechanism than the tax structure of the current law; (3) provid-

ing this funding for a five-year period so the needs can be

reexamined; and (4) re-enacting the current law unchanged in all

other respects.

In light of this Committee's jurisdictLon, in this statement

we will emphasize the crucial taxing and funding issues. In

this Committee's notice of September 7, 1984 announcing this

hearing, the Committee announced its *particular interest* in

exploring the proper size of the Superfund and the "impact that

tapping particular revenue sources would have on affected

industrieo.0 As our industry is by far the most affected under

the current law and under other proposals now pending in

Congress, we believe that our views should be of particular

interest to the Committee.

39-919 0 - 85 - 9
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We will stress in this statement our strong objections to

the funding levels and mechanisms contained in H.R. 5640, the

Superfund reauthorization proposal which passed the House on

August 10, 1984, and which has been referred to this Committee.

(Similar funding levels are contained in a bill introduced by

Senators Bradley and Lautenberg on August 10, 1984 (S. 2959) and

our objections are accordingly directed to that bill as well.)

As this Committee stated in its September 7 notice,

(There has been considerable evidence that the haste
with which the House acted required sudden, and not
necessarily well-informed, decisions on many of these
(funding) questions. In our Committee we want to avoid
mistakes the House may have made and determine how best
to raise money for Superfund in a fair, efficient, and
sensible manner. [URphasis added.

We congratulate this Committee on its resolve to develop its

own approach to funding levels and taxing mechanisms, and we

encourage the Committee to reject outright the provisions of H.R.

5640. The funding provisions of H.R. 5640 simply meet none of

this Committee's tests for "fairness, efficiency, or sensibil-

ity."

First and foremost, H.R. 5640 goes far beyond what is needed

to reauthorize Superfund for the next five years. Estimates

based on EPA's data and more recent EPA testimony before House

and Senate Committees show that EPA can effectively use a maximum

of $850 million to $1 billion per year for the next five years.

Despite this data and testimony, H.R. 5640 would raise well over

$2 billion per year in taxes. Second, H.R. 5640 would continue

reliance on the unfair petrochemical industry OfeedstockO taxes

as the primary source of funding, and at the much higher taxing

levels proposed, greatly magnify the problems of that narrow-
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based approach. Such dramatic tax increases would have a severe

adverse economic impact on narrow segments of our industry.

Third, H.R. 5640 fails to include a national waste disposal tax

to broaden the base of the funding, even though H.R. 5640

declares in its section on *Findings and Objectives' that it is

*necessary" to enact such a tax. (S3(8) of H.R. 5640).

Moreover, in light of EPA's data and testimony, this

Committee should also reject the funding proposals contained in

S. 2892, recently reported by Senator Stafford's Committee.

While the funding levels of 5. 2892 are lower than those of H.R.

5640p they are still far in excess of EPA needs and they will

have similar unfair and unnecessary adverse impacts pn a narrow

segment of industry. ,

In Part I of this Statement, we will point out the serious

adverse economic impact of taxing a narrow segment of the

industry at unnecessarily high levels. In Part II, we will

discuss the appropriate annu l funding levels for Superfund

reauthorization. In Part III, we will present our proposal for

funding mechanisms to attain these annual levels. In Part IV, we

will describe in some detail our proposal for a workable and

effective national waste disposal tax. In Part Ve we will

describe the problems we have with several of the non-funding

elements of H.R. 5640 (and its companion, the Bradley-Lautenberg

Bill, S. 2959)p and with several of the non-funding elements of

S. 2892 (the Bill recently reported by the Senate Environment and

Public Works Committee).



126

I. Economic Impact on the Chemical Industry

Under the Superfund law which will expire next year, 87h% of

the funding comes from special industry taxes designed to raise

approximately $307 million per year. These taxes are imposed on

organic and inorganic chemicals and crude oil, and are commonly

referred to as "feedstockm taxes.

The feedstock approach as now designed and operated is

extremely narrow-based. In fact, CHA's members pay virtually all

of the Superfund feedstock tax collections. And even within the

chemical industry the tax burden is distributed in a distorted

fashion. Only 12 companies pay almost 70 percent of the feed-

stock taxes collected on petrochemicals. Yet it has been

Industrial America -- not just a few petrochemical companies --

which has disposed of the wastes being cleaned up under Super-

fund. At the multi-party sites EPA is now addressing, we

continually see large shares of waste from companies in the elec-

tronics, auto, aircraft, steel, and other basic manufacturing

industries.

With our chemical industry tax and liability payments of the

last four years, with the increased taxes we are willing to pay

under our proposal in Part III of this Statement, and with the

liability payments that are certain to continue into the futures

we hope Congress recognizes that our industry is paying dearly

for the Superfund program. However, we must emphasize that

trying to raise taxes at much higher annual rates from our

industry will have significant adverse effects on our industry

and have spillover effects on the economy as a whole.
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A. Changes in Economic Condition of the Chemical Industry
Since 1980

Since the Superfund feedstock tax was passed in 1980t there

have been significant changes in economic and competitive

conditions for the chemical industry. The petrochemical sector,

which bears the burden of the feedstock tax$ has been especially

hard hit during this period. For example# the petrochemical

sector's 1983 sales were only 851 of the 1980 level on which the

current feedstock tax was originally based. This sector lost

approximately $400 million in 1982 and was barely at the break-

even level in 1983. Chemical employment has dropped by 50,000

from 1979 to 1983# and 43,000 of these job losses came from the

petrochemical sector.

Primary petrochemicals and their derivatives have contribut-

ed significantly to exports and to about half of the very

favorable chemical trade balance. However# the positive chemical

trade balance has declined from $15 billion in 1980 to $10.6

billion in 1983, a decrease of 29%. Moreover* the decline

appears to be accelerating the 1983 trade balance was $2

billion below 1982, a drop of 160 in one year.

The serious problem of our industry's deteriorating trade

balance is being caused by both declining exports and increasing

imports, and an increase in the Superfund feedstock tax will only

worsen these problems. During the 1980-1983 period, exports

declined from $24.4 billion to $22.7# a drop that contributed

$1.7 billion of the $4.4 billion trade balance reduction.

Because of the ready transportability of chemicals, world markets

for chemicals are highly competitive. Profit margins are

razor-thin. The strengthening of the dollar during the '80-'83
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period has certainly been one factor limiting exports. But we

are also being hurt in world markets because the products we

export must compete against those of foreign producers who do not

have to pay the Superfund tax. The Superfund tax hits petro-

chemical raw materials the hardest, and these are the building

blocks eventually needed to make most other chemical products#

including derivative products which are exported,

Foreign chemical imports into the United States also are

increasing at a very steep rate. During the 1980-1983 period

imports grew from $9.4 billion to $12.1 billion, an increase of

29%. Here again we are being hurt by the Superfund tax. We must

compete against imports from untaxed foreign producers. Imported

downstream derivative chemical products, which are made from non-

taxed foreign raw materials, do not have the feedstock tax built

into their price structure.

During the 1980-1983 period# U.S. exports of chemicals to

Europe dropped by $0.9 billion and imports from Europe increased

by $1.2 billion. European producers do not pay a Superfund tax.

Their exports into highly competitive world markets are booming.

Last year European chemical exports expanded by 30%. European

imports declined 20, a good part of this hurting U.S. producers.

The net result was that Europe's chemical trade balance in 1963

grew by 15%. At the same times, the U.S. chemical trade balance

dropped' by 16%.

These alarming trends in chemical exports and imports are

continuing in 1964. Based on data for the first four months of

this year, we expect that the decline in the net balance for 1984

will again exceed $1 billion. The continuing decline in chemical
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trade is robbing the chemical industry of the growth it would

otherwise be enjoying, with all the attendant benefits to employ-

ment and local economies throughout the U.S. Moreover, we are

just beginning to feel competition from new low-cost producers in

the Middle East and expect to feel the full impact of this new

competition in the second half of this decade.

Given this outlook, the sizeable decline in trade that has

been occurring since 1980, and the razor-thin profit margins that

exist, it should be clear that increasing the Superfund feedstock

tax is the wlong thing to do if the U.S. chemical industry is to

remain competitive in world markets.

B. Impact of Increased Feedstock Tax in H.R. 5640

The proposed feedstock tax increase in H.R. 5640 ignores the

depressed state of the major primary petrochemical tax base and

the negative economic impact of dramatic increases in primary

petrochemical tax rates. Under H.R. 5640, inorganic chemical tax

rates are raised over six times, and petrochemical rates are more

than tripled. The petroleum tax is increased to 13 times the

CERCLA rate. With the required indexing of taxes to the infla-

tion rate, the actual cost of H.R. 5640 could exceed $12 billion

rather than the $10.2 billion estimated by the House Ways and

Means Committee. Further, the ultimate tax rates as a percent of

selling price would exceed the median margin of U.S. companies

manufacturing the taxed chemicals.

A study prepared for CNIA by DeWitt and Company reports on

the adverse economic impact that Superfund taxes could have on

the primary petrochemical industry and its ability to provide the

projected tax revenue. This assessment# combined with
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petrochemical man-power relationships developed by Arthur D.

Little* leads to the following conclusions

Feedstock taxes are not borne by foreign competi-
tion and the result will be losses in both export
and domestic markets.

The margin between primary petrochemical costs and
prices is inadequate to fully cover operating
costs for a typical petrochemical plant today and
does not provide the incentive for new plant
investment and job creation in the future.

S Excessive Superfund taxes would eliminate or
jeopardize an additional 30,000 jobs in the
petrochemical industry and can cause I million
jobs in downstream dependent industries to rely
upon foreign petrochemicals.

Just last week, Congress' Office of Technology Assessment

(OTA) sued a statement confirming the harsh economic impact of

H.R. 5640 on our industry. (OTA Statement for the Hearing Record

before Senate Committee on Environment and Public Works,

September 10t 1984). OTA warned that the *greatly Increased

rates' of feedstock taxation in H.R. 5640 pose a "definite risk

of having significant negative impacts' on our industry. (OTA

Statement, page 5). Specifically citing prior CZA testimony,

which made the same economic impact points we made above in this

Part, OTA found that 'the fears of industry of such impacts

appear well founded.' (0Th Statement, Page 5).
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11. Appropriate Annual Funding Levels

The harsh economic consequences and the major tax increases

of H.R. 5640 and S. 2892 are unnecessary. As we explain in Part

If(C) below, SPA spending needs over the next five years will be

approximately $850 million to $1 billion per year, and industry

taxes of $614 million dollars per year will be adequate to

support these needs. Yet H.R. 5640 would raise well over

$2 billion per year in taxes and S. 2892 would raise $1.5 billion

per year in taxes.

With such substantial economic consequences involved, we

urge the Committee to pursue this matter thoughtfully and fairly.

We will outline below the key factors the Committee should

consider in deciding appropriate funding levels, and will

describe a process for determining such levels. Our essential

points area (A) funding should be approached on the basis of

EPA's annual spending needs and (B) at a great number of sites,

part or all of the cleanup costs will come from private parties

through the liability scheme of the statute. These considera-

tions were apparently ignored in the development of H.R. 5640.

and 8. 2892.

A. Need to Determine EPA's Annual Spending Needs

Any projections as to the total national funding needs for

the future can be based only on the roughest speculation at this

time. EPA's current estimates can only project between 1400 and

2200 as the number of sites that will eventually be placed on the

National Priorities List. Thus, the most critical component to

arriving at a total funding needs projection -- the number of
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sites to be addressed -- cannot even be narrowed within a

reasonable variability factor.

Funding should accordingly be approached on the best esti-

mates of EPA's annual spending needs for the next five years.

Under this five-year approach -- which is the time-from Congress

originally chose in enacting Superfund -- Congress may re-examine

the funding needs question in the future with more complete

information.

An annual funding approach based upon annual spending needs

makes sense. Each site requires a phased approach of careful

study, planning, engineering, and construction. Thus, in any

given annual period, EPA personnel -- even with additional

resources -- can be expected to process a finite number of

assessments, investigations, studies, design contracts, and

construction contracts. And only as these projects are processed

will the need arise to obligate and expend funds.

Moreover, such an approach is fair. Especially when funds

are being raised from taxes on a narrow segment of the economy,

it would be unjust to force tax payments from that segment sub-

stantially earlier than the funds are needed. We note that in

cleaning up the federal government's own sites, Congress provides

funding from the responsible agency's appropriations on an *as

needed' basis. Fairness dictates that Congress view industrial

funding on a similar basis.

We urge Congress to seriously consider the testimony on this

point by EPA Administrator Ruckelshaus on March 15 before a House

subcommittee. Administrator Ruckelshaus warned that additional

infusions* of funding beyond EPA's capabilities 'could have the



paradoxical effect of retarding our activities, not speeding them

up." He outlined several limiting factors on EPA's ability to

perform at a greatly expanded pace, including physical and

administrative limitations within federal and state governments

in performing remedial investigations and feasibility studies

the need for site assessments to be performed in varying seasons

of the year limitations within the analytical laboratory

industry and the need for informed citizen participation. He

concluded by warning that such "additional infusionsm of money at

too great a rate had the potential for 'building in waste.'

B. Recognition that Liability Payments Will Offset Tax
Needs

A second important principle is that a significant portion

of the cleanup costs will be paid for by responsible parties

through the statute's liability scheme. These costs may be paid

for 'up front' -- by responsible parties either performing or

paying for cleanup work directly -- in which case the moneys

never go through the Superfund at all. Or these costs may be

paid for in 'cost recovery' -- by responsible parties reimbursing

the fund for cleanup costs incurred. In either event, annual

funding levels must be derived by accounting for these important

factors. Bach dollar that will be spent by or collected from

responsible parties for Superfund site cleanups is a dollar that

does not need to be raised through taxation.

Based on EPA's experience with 'up frontR settlements so far

and the numbers of solvent responsible parties associated with

the sites on the National Priorities List (NPL), these liability

contributions will be substantial. Recent EPA figures show that
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even in the relatively early stages of the cleanup program, EPA

has already reached "up front" enforcement agreements with

private parties for full or partial cleanups for a total value of

over $292 million. In roughly the same time period, by compari-

son, EPA had obligated $266 million dollars for fund-financed

site-specific cleanup work. A significant portion of this amount

will be recoverable from responsible parties. In fact, EPA now

projects that it will secure such *cost recovery* at a rate of

300 of fund-financed cleanup expenditures. (See EPA's Conents

to Department of Commerce, letter of Lee N. Thomas, EPA Assistant

Administrator, May 11, 1984).

C. Use of EPA Estimates to Arrive at Annual Spending Needs

The only available SPA data we have seen which can be used

to project Superfund needs are contained in the EPA document of

December dp 1983, entitled superfund Task Force Preliminary

Assessment.' This study estimates costs for the cleanup of all

waste sites that may be placed on the Superfund National

Priorities List (NPL). In Chart #3, the study assumes ranges

from 1000 to 2200 sites, and projects total federal cleanup and

program costs in these ranges to run from $6 to $16 billion.

This study recognizes the role of "up front' liability payments

in the Superfund program by assuming that 40% of the NPL sites

will be cleaned up by responsible parties. These costs are

accordingly not included in the $6 to $16 billion projections.

This study does not, however, contain the crucial missing

number that Congress must explore with EPAs projections of

annual expenditure needs. Thus EPA's '$6 to 16 billion range is

frequently cited in a highly misleading manner. Proponents of
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H.R. 5640 point to the funding raised by that Bill as being on

the slower" end of this range. This overlooks the fact that H.R.

5640 would raise the $12 billion in five years and that EPA has

never indicated it could use the money that fast. In fact, as

noted below, EPA has made clear that it cannot.

Even though the December EPA study referenced above does not

contain annual projections, one can perform a calculation with

EPA's numbers to estimate annual funding needs. On page 13, the

study assumed that EPA might take 14 years to complete an NPL of

1800 sites. At this rate, about 12B sites per year would be

completed. This projected rate is faster than the rate under

which EPA is now proceeding. For the 1800-site range, the EPA

study projects total Superfund needs to be approximately $12

billion. Assuming the rate of 128 sites per year could be

attained, one can divide the 14 years into $12 billion to arrive

at an annual expenditure level. This number is approximately

$050 million per year.

Quite recently -- on July 25, 1984 -- EPA Assistant Admini-

strator Lee M. Thomas publicly announced EPA's own annual spend-

ing needs estimates derived from such a process. In testimony

before the House Ways and Means Committee, he stated that EPA

could spend approximately $1 billion a year based on the program

EPA has planned with increased staffing to reach a steady state

of 130 remedial actions per year. Even more recently -- On

September 12, 1984 -- Hr. Thomas reaffirmed this $1 billion per

year estimate in testimony before the Senate Environment and

Public Works Committee. In this discussion, he provided more
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detailed data on the number of sites EPA could effectively

address with increased resources.

Mr. Thomas' estimate is certainly in the same range as the

$850 million figure we derived from the December 1983 EPA data

above. And it is certainly well out of the range of the L2

billion plus ain annual taxes that would be raised by l.R. 5640

and the $1.5 billion that would be raised by 8. 2692.

The annual tax levels of H.R. 5640 and 8. 2092 are even more

excessive when one considers that not all Superfund revenues come

from taxing. As noted above# EPA projects that 300 of its fund-

financed cleanup expenditures will be returned to the Superfund

through responsible parties' "cost recovery' liability payments.

If Superfund revenues of $1 billion a year are needed* then at

least $200 million of this can come from such cost recovery

payments# not from taxes. Other income will come from interest

on fund deposits. Therefore, the annual tax level to be raised

by H.R. 5640 is not just twice# but almost three times what is

needed to mest the spending level needs recently cited by

r. Thomas.

Last week's OTA statement (cited in part I(S) above)

confirms the excessiveness of the H.R. 5640 annual funding

levels. Reflecting the same concerns to which Mr. Ruckelshaus

testified, OTA questioned whether EPA and the states snow have

the technical# administrative, and enforcement capabilities to

expand and accelerate the program in ways which would assure

-effective cleanups." (OTA Statement, page 3.) OTA mentioned the

lack of enough "well trained and experienced people such as

hydrogeologists' and enough firms to perform cleanups at a
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greatly increased pace. (OTA Statements page 3.) OTA concluded

that in the short-torm, there is an inability of the Superfund

program to spend greatly increased sums of money effectively."

(OTA Statement, page 7).

I1. Mechanisms to Raise Funding

Assuming EPA needs approximately $850 million to $1 billion

per year to run an effective waste site cleanup program for the

next five years, the next question obviously becomes: how do we

derive these funds? We offer below our proposal to raise from

$700 to $800 million fXom a combination of special industry taxes

and general tax revenues. The remaining spending needs will come

from cost recoveries and interest on fund investments.

A. Feedstock Taxes

We discussed the current feedstock tax and the severe

economic impact of increased feedstock taxes in Part I of this

Statement. We recognize, however, that it is important to

provide a stable base of funding for the CERCLA program for the

next five years. We are thus willing to endorse continuation of

the feedstock tax, at current levels, for five more years. This

would raise approximately $307 million per year. We have some

suggestions for technical corrections to the statutory language

which we have attached to this Statement for the Committee's

consideration.
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3. "Vaste-ZndO Tax

To support EPA's anticipated annual spending levels more

than $307 million from the feedstock tax will be needed. To

reach another increment equivalent to the feedstock tax, we

support a national tax on hazardous waste disposal at the fixed

rate of $50 per dry weight ton. Such a tax would, among other

things

* produce revenues of the magnitude the current feedstock
tax is designed to produced

0 reduce broader distribution of tax liabilities among
industrial categories and a more logical relationship to
hazardous waste disposal aotivLtieas and

0 -provide incentives where appropriate too

1) reduce the amount of waste generated, and

2) utilize technologies to recycle, reuse, neutralize,
treat, Incinerate or othetwLse destroy hazardous
waste.

It is important to stress that we strongly oppose a waste-

end tax at any rate higher than our $50 per dry weight ton

proposal. Our proposed combination of feedstock and waste-end

taxes still keeps the lion's share of funding for the waste site

cleanup program within the chemical industry. Because so many

other industries have contributed to waste disposal in the past,

we believe this proposed combination is as much as our industry

can fairly be expected to contribute on an annual basis. Our

prescription for a workable waste-end tax is contained in Part IV

of this Statement.



189

C. Balance from General Revenues. Interest, and Cost
Recoveries

The two types of industry taxes outlined above e~t the levels

we indicated -- approximately $307 million per year from

feedstock and $307 million per year from the dry weight waste

disposal tax -- will support SPA's projected spending needs.

This is because contributions of the general federal revenue

share, interest on unexpended fund balances, and cost recoveries

secured by EPA from responsible parties after it has spent fund

money* for cleanups should easily provide the balance. In fact,

recent SPA projections indicate that it

expects to receive a 30% return factor through such cost

recoveries. Even if only $700 million per year is spent from the

fund for clean-ups, there would be $210 million in cost

recoveries per year at the 30t rate. Th~sp our estimates

displayed below as to cost recovery and interest are probably

over-conservative.

The following table shows how our proposed funding scheme

would match EPA spending needs of up to $1 billion per year

(All figures are stated in millions per year)

$307 feedstock taxes
+ 307 waste disposal tax
+ 176 general federal revenues

$790 total tax funding (following
lead of H.R. 5640, 77%
industry taxes and 23% general
revenue)

+ $210 cost recoveries and interest

$1000 annual EPA spending

It should be noted this number does not reflect the total

expenditures that will be devoted to cleanup of NPL sites. EPA

39-919 0 - 85 - 10
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estimates that 40% of these sites will be cleaned up "up front"

by responsible parties through the Act's liability provision.

SPA will not have to spend Superfund dollars for these sites.

Thus, approximately $460 million will be spent by industry each

year for NPL site cleanup in addition to what industry pays in

the Superfund taxes. Adding this number to the EPA annual

spending needs figure, we see that at least $1.3 to $1.5 billion

per year will be devoted to cleanups-under our proOlsal.

IV. Prescription for a Workable Waste Disposal Tax

As stated in part IM(B) above, we support a national waste

disposal tax at a rate of $50 per dry weight ton to provide over

$300 million per year. Such a tax will broaden the base of the

current funding scheme and will provide valuable additional

incentives for the safe handling and disposal of wastes in the

future.

We believe that H.R. 5640 is seriously flawed because it

does not include such a tax. We strongly encourage the Senate to

correct this deficiency. We are aware of arguments that a waste

disposal tax may not be workable and effective, but these

arguments do not apply to a properly designed and drafted system.

We believe there are several basic requirements for a

workable and effective waste-end revenue system. First, there

must be a clearly defined taxable substance. Second, there must

be a definite taxable event. Third, there must be an identifi-

able class of taxpayers. Fourth, there must be a verifiable

record of transactions and events to provide the audit trail for

enforcement and collection. We have, in fact, drafted statutory
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language for a system which meets all of these requirements. A

copy of our suggested tax scheme is attached.

We note that it is especially important to tax waste

disposal on a d weight basis. If taxes are assessed on a vwetm

weight basis, there will be serious distortions of waste manage-

ment practices. For example, such a system would greatly favor

landfill of hazardous waste over other methods of waste disposal.

Thus landfilling, the method of waste disposal which has been

directly related to the Superfund site problem# would pay

significantly lower taxes than would other more environmentally

acceptable disposal methods.

Assessing the tax on dry weight would treat all methods of

disposal in a neutral manner and would preserve the strong

environmental incentive that is created by a tax on waste

disposal. If the tax is assessed as a single rate per dry weight

ton of hazardous waste, the tax would be assessed on the actual

content of hazardous material disposed or deposited for long-term

storage.

Determining dry weight is a common, routine analytical

procedure. Dry weight is the weight of a substance after

removing the weight of water. One method for doing this is

referenced by EPA in 40 CFR Part 136. Moreover, the post-closure

liability tax which is now in place under CBRCLA is imposed on a

dry weight basis. 28 U.s.C. 4681(b). The experience developed

by the Internal Revenue Service in collecting the post-closure

tax would apply here.
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oreover, use of a wet-weight basis would not equitably

spread the base of taxing among other industries in relation to

their contribution to hazardous waste disposal. Our calculations

show that under a wet-weight tax, CMA members would pay a

disproportionate 85% of the total. Under a dry weight based tax,

our members would pay about 500. The latter percentage is

approximately the percentage of hazardous waste disposed of by

the chemical industry.

The operator of the disposal or storage site should be

designated as the taxpayer. The operator is the person who

performs the taxable event and is currently obligated to maintain

disposal and storage records. These records which apply to

owners and operators of both on-site and off-site facilities are

described in SPA's RCRA regulations. The most important of these

records is the operating log which contains a description and

quantity of each hazardous waste received and the method and date

of its treatment, storage or disposal at the facility, and the

location of each hazardous waste within the facility. By

designating the facility operator as taxpayer, the number of

taxpayers is limited to fewer than four thousand site operators

rather than the tens of thousands of generators.

The disposal site operator has an established billing system.

through which the tax can be directly billed to the specific

generator responsible for creating the hazardous waste. This

simplifies the tax mechanism and provides a direct incentive to

the generator to reduce or eliminate waste disposal.

Some have expressed concern that state experience indicates

a tax on hazardous waste disposal would provide an unreliable
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source of tax revenue. We do not believe this is the case, and

there are several responses to this concern.

First, in several instances the state tax statute was poorly

drafted and failed to cover all the practices it should have. A

national tax on waste disposal could be drafted in more precise

language to assure production of appropriate revenues.

Second, the quality of the projection methods some states

have used to predict revenues has varied substantially, and some

states seem to have greatly overestimated their receipts without

good reason. For example, in California, actual tax collections

in the first year after enactment reached 93 percent of estimated

collections. In contrast* in New Hampshire actual collections

reached only 10 percent of the estimated total.

Third# the effectiveness of any state waste disposal revenue

systems would undoubtedly improve when the system is administered

and collected by experienced tax officials. The state experience

reflects reliance on several different administrative systems to

collect these revenues, not all of which are equally effective.

With a national tax on waste disposal in place, we can be sure

that the IRS will collect taxes /xgorously. Moreover, the

chemical industry will cooperate positively, as we have with the

existing Superfund taxes, to make sure that the system will

continue to work.

Fourth, when assessing the viability of waste-end taxes

enacted income states but not others# it should be recognized

that the enactment of tax in a single jurisdiction may encourage

potential taxpayers to avoid conduct that could be subject to tax

in that jurisdiction. For example, those who formerly shipped
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disposal may consider alternative disposal options in other

states. Those alternatives simply would not be available if a

nationwide tax on hazardous waste disposal is adopted and

enforced by the Federal Government.

Fifth, a recent analysis of the New York Superfund tax

system by the New York State Superfund anagement Board confirms

that theishortfall in revenues experienced in New York is attri-

butable to one or more of these reasons. See "Fiscal Aspects of

the State Superfund Program" (January 1, 1984).

Finally, state experience has compared favorably to that of

the Federal Government using the *feedstock" tax during the same

period. According to EPA briefing materials recently made

publicly available, the average revenue produced under state

waste end systems was 60 percent of previously estimated revenue

collections. During the same period, Superfund collections

produced approximately 80 percent of the estimated collections.

Given that the data were obtained under several statutes that

ranged in effectiveness from 10 to 93 percent and during a major

recession, the state performance under waste end revenue systems

came very close to the performance of the Federal tax which

employed all the collection resources of the Internal Revenue

Service. Under these circumstances-CH4A believes that a Federal

waste-end tax system can eliminate most of the difficulties of

taxes on waste disposal that have been perceived at the state

level.

Last week's 0TA Statement (cited in part I(B) above),

contains a lengthy discussion of the virtues of a federal waste
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disposal tax and provides additional refutation against those who

have argued that such a tax would be unreliable or unworkable.

See OTA Statement, pages 9-16. While we do not agree with the

higher range of the Statement's revenue projections from such a

tax, we believe this OTA Statement provides solid support for the

reliability and workability of such a tax.

V. Concerns With Inclusion of Numerous Unnecessary or
Znappropriate Amendments

A. With Adequate Funding. the Clean-Up Proqram Can Move
Forward Iffectively Under the Current Statutory Scheme

Aside from the need for new funding and adjustments to the

funding structure, we believe that the Superfund law as now

written provides a good, workable framework for the national

waste-site cleanup program. We are aware of widespread frustra-

tions that the program has not appeared to be moving fast enough.

Our industry, in fact, stands to benefit quite directly from

getting this problem behind us, and we are as anxious as anyone

to see that day come.

Despite the initial start-up difficulties with the program

-- which had nothing to do with the way the law was written -- we

believe that any fair analysis indicates that EPA is now making

good progress under the program. In our testimony before the

Senate Environment and Public Works Committee on May 16, 1984

(statement of Edwin C. Holmer), we explained how EPA's momentum

has been building steadily over the last two years and how recent

statistics show the program now escalating at a good rate.

(Kolmer Statement, pp. 11-13.) And testimony of EPA Assistant

Administrator Thomas before the Senate Environment and Public
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Works Comittee (and the House Ways and Means Comittee on July

25# 1984) shows this steady and rapid buildup even more

dramatically. "

It is especially interesting to note that EPA's Superfund

study of December 8, 1983, indicates that EPA carefully

considered whether the current law should be amended. The study

concluded on page 18 that because of the 'sweeping authority

granted the Agency" by the current law and other factors, a

simplee extension of existing authorities' should be recommended,

with perhaps adjustments only to the funding level and structure.

The only exception was the study's recommendation to revise one

section which deals with post-closure liability for RCRA

facili tes. This section has nothing to do with the inactive

waste site cleanup program, however.

Because the program is now beginning to produce and EPA is

*on track' under the currently drafted law, we think it would be

inappropriate to encumber the process with many new significant

amendments which can only disrupt the process and distract EPA

from the track it is on. Many such amendments appear in H.R.

5640 others appear in 8. 2892. We will describe below our

principal objections to such provisions.

B. Unnecessary and Obiectionable Amendments in H.R. 5640

1. Level of Protection Reuired

While inactive waste sites must be cleaned up in a manner

which protects human health and the environment, it is important

to assure that limited private and public resources not be wasted

on construction projects which go far beyond what is necessary to
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would produce these results.

This is because Section 108 would require that substantive

standards applicable to currently-operating landfills under the

Resource Conservation and Recovery Act (RCRA) be applied whenever

any waste is to be left at a uperfund site. (Page 23. line 19#

to page 24, line 2).

It makes no sense to apply RCRA landfill standards for

currently-operating facilities to closed landfills. RCMA is a

preventative program which deals with current practices at

facilities which are now operating. The regulatory and

permitting program under RCRA properly relies on maximizing

containment at such facilities with nationally-applicable

standards to prevent possible threats to health and the

environment.

Superfund is a remedial response program for facilities

which are no longer operating. A component of a national RCRA

regulatory or permitting standard designed to help assure

containment may have no relevance to defining the type of

response action necessary to protect health and the environment

at a particular site where containment is no longer an issue.

Rather# under Buperfundt there must be a case-by-case assessment

at each site on the level of response action necessary to protect

health and the environment.

In fact: under RCMA substantive standards, attainment of

Background levels' may often be required. The concept of "back-

ground levelsO has no logical connection to a level of control

that is actually needed at specific sites to protect health and
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the environment. To require a remedy to achieve background

levels may in many cases result in cleanup far beyond what is

necessary to protect health and the environment, with no benefit

to anyone other than the construction contractor.

Moreover, RCRA groundwater standards apply at the waste-site

boundary. Requiring control to any particular levels at such a

boundary might overlook entirely the question of the relevant

human or environmental point of contact or use. For instance, a

drinking water standard (which could be applied under RCRA)

expresses concentration levels that people should not drink, and

site remedial measures should assure that people not drink

substances in these concentrations. It may be senseless, how-

ever, to require that the concentration level specified in such a

standard be met at the waste site boundary in situations where

(1) the concentration would be substantially diluted or entirely

dissipated by the time it reached a point where the water could

be drawn for drinking or (2) the groundwater, for reasons apart

from the waste site proximity, is not going to be used for

drinking in any event.

Section 108's Owaiver* provision (page 24, lines 8-11) does

not provide a meaningful response to these problems, for it would

still require *substantially equivalent* protection to that which

would be necessary under its general requirements. If that level

happened to be great over-protection, the *waiver" would still

require such over-protection.

In contrast, S. 2892 assures that resources need not be

wasted on unnecessary construction projects. The Senate Bill

properly requires that all remedial actions 'at a minimum' assure



149

protection of health and the environment. It does not, however,

require application of RCRA standards. Instead# It requires that

remedial actions be Orelevant and appropriate under the circum-

stances presented.0

2. "Contribution" for Joint and Several Liability

Section 116 of H.R. 5640 provides a *right of contribution*

for parties held jointly and severally liable under Sections 106

and 107 of CERCIA. An express statutory right of contribution

will be useful in ameliorating the harshness and inequity of

joint and several liability, and will end all debate about

whether CBRCLA affords a right of contribution.

As drafted, however, this section imposes unfortunate and

counterproductive limitations on the discretion of the Federal

Courts. The problem is that the section provides for

contribution as a 'separate action,' brought 'after adjudication

of liability and recovery of costs or damages.' It also provides

that courts may equitably apportion damages only 'following'

adjudication of liability. Without this language contribution

actions could, at the judge's discretion, be tried together with

the main lawsuit under Rule 14 of the Federal Rules of Civil

Procedure. The Section's language, however, would apparently

eliminate this judicial discretion.

The discretion to manage joinder of additional parties and

claims is critical to the judiciary's ability to prevent

duplications avoid delay, achieve settlements and control

excessive transaction costs. Moreover, if this discretion is

denied, voluntary settlements would be such nore difficult to

achieve. Requiring defendants to pay a judgment out-of-pocket
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before they can begin to seek contribution from other responsible

parties would be quite burdensome and unfair.

Judgments in Superfund cases may be huge (a consent decree

for approximately $50,000,000 was entered in the Petro Processors

case in Louisiana). To require a defendant to pay the entire

judgment without contemporaneous contribution would be an

extremely unjust burden. It might even force some smaller

companies to seek the protection of the bankruptcy laws. And

defendants would be much more likely to decide to fight than to

settle, because the only settlement possible would require them

to pay up-front a large and inequitable portion of the response

costs.

In Superfund cases to date the courts have made constructive

use of their Rule 14 discretion. In United States v. Chem-Dyne

(Civil No. C-1-82-840, Southern District of Ohio), Judge Rubin

granted the original defendants leave to file third-party

complaints against more than 150 additional third-party

defendants. The third-party defendants have sought just the kind

of severance that the contribution amendment language compels.

Judge Rubin, however, indicated in pretrial conferences that he

will deny the motions to sever the contribution claims. His

apparent reason is that he wants all of the potentially

responsible parties before the court so that he will have at

least a fair chance of settling the case.

In United States v. Conservation Chemical Company, (Civ. No.

820983-CV-W-$, Western District of Missouri) Judge Wright has

also exercised his discretion under Rule 14 to permit complaints

against more than 160 third-party defendants. Here, again, the

Judge can hold the parties in the case for settlement purposes or
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later exercise his discretion to serve the third-party

complaints.

3. Delayed Judicial Review Rights

Sections 115(b) and 117(e) of H.R. 5640 would curtail

judicial review rights in a highly unfair and improper manner.

Section 115(b) would prevent persons subject to.an administrative

abatement order from seeking judicial review of that order unless

and until EPA sought to enforce that order in court, notwith-

standing the fact that violation of such an order is punishable

by treble damages and fines of up to $25,000 per day. This

limitation on judicial review would apply despite the fact that

EPA has generally issued these orders with hardly any due process

at all (usually a quick "right to confers).

In the same vein, Section 117(e) would cut off the rights of

potentially liable parties from seeking judicial review of an EPA

decision to incur fund expenditures at a site unless and until

EPA sought to recover its costs for such a site in court. This

cut-off would apply despite the fact that the Bill would

improperly remove from current law the requirement that the

government's expenditures be Onot inconsistent" with the national

contingency plan in order to be recoverable. Compare CBRCLA

S107(a) (4) (A) with S116(a) of the Bill.

Both of these provision are highly unfair. As to the

abatement orders, where any party faces an order requiring

massive efforts and expenditures which might take months to

complete, possible treble damages, and criminal liabilities, that

party should not be cut off by statute from the option of at

least attempting to convince a court to review the propriety of
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the order. The fact that the propriety can be reviewed once EPA

brings an enforcement suit is wholly insufficient to protect

against abuse. EPA may bring such a suit months or years after

an order is issued, during which time a party may be required

either to spend millions or to risk the millions (trebled) and

criminal liabilities by betting that a court at the enforcement

stage will agree with his arguments. This would put an

incredibly heavy and punitive club in EPA's hands and cut off any

effective way to guard against its possible abuse.

On EPA fund-financed remedy selections, there must again be

the right for interested parties to seek judicial review courts

need not grant it in inappropriate circumstances# but a statutory

cut-off is highly unfair. Some parties may honestly believe that

a remedy is going to entail unnecessary and counterproductive

Ogold-platingis other parties may honestly believe that a remedy

is going to be inadequate. Under these provisions of H.R. 5640,

neither type of party even has the opportunity to try to get

judicial review of this until after it's done.

Of course, the judicial review process should not be abused

so as to delay the waste-site cleanup program. The courts are

fully equipped, however, to assure that such abuses will not

occur. Even though the law can preserve the normal right for

parties to seek judicial review, this does not mean that courts

will grant judicial review in inappropriate circumstances or

allow such review to delay cleanup. For instance, in the first

judicial opinion to address this issue, a federal district court

dismissed a suit to review EPA's fund-financed decision while

recognizing that such type of review may be appropriate in some
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circumstances. J.V. Peters & Co. v. Ruckelshaus, No. 83-4436,

N.D. Ohio, February 17, 1984. In a more recent case, a fedora.

district court entertained review of an EPA abatement order but

denied the parties' requests for injunctive relief from the

order. The court instead ordered cleanup activities to proceed

forthwith. Barthline Co. v. Kin-Buc, Inc., No. 03-4226, D.N.J.,

April 16, 1984.

Moreover, granting judicial review does not mean that the

cleanup process need be impeded. Since remedies often require a

design phase and several months of preliminary work before the

"heavy dollars phase of the cleanup is actually underway,

judicial review could proceed on an expedited basis in

appropriate cases without delaying cleanup.

S. 2692 contains no such legislative restrictions on

judicial review. The Senate Bill would properly allow courts to

decide when judicial review is appropriate.

4. Interference with EPA's Program Agendas Schedules for
Cleanup and Other Actions

We fully support rapid site cleanup with a strong and

effective program. As elaborated in part V(A) above, we believe

that the current Act, reauthorized at such funding levels as EPA

needs to run such a program, gives EPA strong tools to carry out

such a program. As to the pace of such a program, we believe

that the unabating public pressures for waste site clean up,

coupled with firm Congressional oversight, are now working -- and

will continue to work -- to assure that EPA addresses sites on as

quick a basis as is rational. We fear, however, that imposition

of arbitrary statutory deadlines for various types of activities
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has the great danger of detracting EPA from its timetables# plans

and agenda, and can only have counterproductive effects.

Section 112 of H.R. 5640 contains numerous provisions which

may impose undue constraints on EPA's ability to plan and act

rationally# and to subject SPA to resource-draining defense of

citizens' suits. SPA would be put under very tight statutory

schedules to commence remedial investigations and feasibility

studies (RI/FS) at all 546 sites on the current National

Priorities List (NPL)l to complete preliminary assessments of

over 160000 sites on the current OERRIS" list, to perform

remedial actions at NPL sites# and to expand the current NPL to

include 1600 sites.

Such arbitrarily-induced haste in the decision-making

process may easily produce counterproductive effects. Complex

scientific, engineering, and legal decisions must often be made

at various stages of each site's cleanup process, and there must

be appropriate public participation opportunities in the remedial

selection process. Inflexible deadlines can easily cause the

short-circuiting of various stages along the process, and can

encourage sloppy decision-making.

H.R. 5640 would avccordingly create wholly inappropriate and

disruptive tension in the program. To the extent EPA drives

itself to meet artificially-induced deadlines, it risks making

careless decisions which may in some cases be overprotective and

may just as easily in some cases be underprotective. In such a

situation# EPA could have great difficulty securing cost recovery

in court, for defendant potentially responsible parties would

have a field day showing the inadequacy of EPA's decision-making
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of putting careful protection of public health ahead of meeting

an inflexible schedule, it risks the disruptive and resource-

draining potential of citizens suits and public criticism for

having missed a deadline."

S. 2892 contains no such restrictive deadlines. Under the

Senate Bills EPA would be able to continue its progress unimpeded

by artificial deadlines and burdensome lawsuits.

5. Inclusion of New Reaulatory Scheme for Currently
Operating Facilities

Title III of H.R. 5640 would impose upon the Superfund

statute a major new program for regulating underground storage

tanks for petroleum and* apparently, other hazardous substances.

It requires EPA under stringent deadlines to promulgate a major

new set of comprehensive control regulations (5303), and contem-

plates a state program approval process somewhat akin to the

State Implementation Plan process under the Clean Air Act (S304).

We must express our strong objections to inclusion of such a

program in the Superfund statute. Superfund has been designed

and funded as a response statute to address hazardous substance

releases. Its primary focus -- and the logic of its funding

scheme -- is on the cleanup of inactive chemical waste sites. It

has not been designed as a regulatory program that develops and

applies performance standards to current, ongoing business

operations. Other environmental statutes# such as the Clean Air

Act# the Clean Water Act, and tVo Resource Conservation and

Recovery Act (RCRA), have been established for that purpose. EPA
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has organized its manpower and resources to carry out these

functions accordingly.

We fear that inclusion of such a major new regulatory

program for ongoing activities as part of the Buperfund law and

program will have a great potential to divert attention and focus

away from the inactive chemical waste site cleanup program. We

believe that the Buporfund program must continue to concentrate

all its efforts on this Important goal# and not be encumbered by

a new regulatory program.

Moreover, it would be very unfair if funding for such a now

program were to come from the 8uperfund. Fund resources should

be devoted to the cleanup of inactive chemical waste sites to the

maximum extent possible.

Finally, it appears from staff summaries accompanying the

Dill that this program is intended to regulate petroleum storage

tanks. As now drafted, however, the Bill would cover virtually

any type of substance stored in a tank, even flow-through process

tanks at manufacturing facilities. The scope and types of

potential problems vary greatly between underground petroleum

storage tanks and other kinds of tanks, and the types of control

programs that might be warranted vary greatly too. We object to

any lumpings of these different types of facilities into the

nan program.

8. 2892 contains no such provisions for storage tanks.

EPA's program would be allowed to focus principally on waste site

cleanups.
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6. Citizens Suits

Section 201 of H.R. 5640 includes a "citizens suits"

provision which grants citizens a right of action in federal

court against operators of current hazardous waste management

facilities under RCRA# notwithstanding the operator's compliance

with his permit and with all applicable RCRA regulations. This

provision would also give citizens a cause of action in federal

court to sue to compel site cleanup. We oppose this section of

H.R. 5640. .

Perhaps our greatest concern is the section's potential to

undercut the careful permit participation and review procedures

prescribed by Congress under RCRA. Interested persons are

already entitled to participate in the permitting process.

Section 7006(b) of RCRA also gives interested persons the right

to challenge the permit in a petition for review in the court of

appeals for a period of 90 days. Thus# if an interested citizen

want to object to the terms of a permit, he can do so by

participating in the permit proceeding and by seeking review in

court. Once the 90-day review period has run, however, the

permit is no longer subject to review. The citizen suit

provision would completely destroy this carefully designed

system. It would permit suits to be brought at any time

challenging a permit upon an allegation of imminent hazard.

We are equally opposed to the provisions which would allow

citizens to sue to compel the cleanup of inactive hazardous waste

sites. This provision would, in many cases, slow down current

waste site cleanup efforts and create the potential for conflict-

ing or inconsistent cleanup lawsuits. Morevero Mr. Ruckelshaua
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and Mr. Thomas have indicated in recent Congressional testimony

that these types of provisions could also assure that EPA's

resources are substantially diverted away from enforcing the law

and cleaning up sites -- and toward defending itself against

unnecessary suits in Court.

Where citizens brought suits concerning sites that were not

currently in litigation# this section could subject defendants to

subsequent inconsistent lawsuits regarding the same site.

Citizens could bring suit for the cleanup of a site. The

defendants could then agree to settle and clean up the site. EPA

and the Justice Department could subsequently decide that cleanup

was inadequate for the site. Because the Government was not a

party to that original suit, it could bring a second action,

regarding the same site, against the same defendants.

8. 2692 does not contain such a disruptive provision.

7. "Pollutants or Contaminants

Under current CERCLA# EPA may respond to two types of

substances (1) a hazardous substances which is clearly

defined and listed and (2) a pollutant or contaminantsm which

may be any of an infinite number of substances. The list of

Ohasardous substancesO is finite (there are currently 696

designated suabtances), and persons have notice as to what is on

the list. Persons have no notice whatsoever as to what may

constitute a Opollutant or contaminantsO however. Congress in

the current CERCLA accordingly provided that responses to

pollutants or contaminants should be limited to protection of

Lnminent and substantial dangers to public health or welfare.

This would assure that the bulk of fund resources would not be
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diverted to controlling substances that had not been deemed

sufficiently serious to warrant designation as 'hazardous*

through rulemaking.

Section 103 of H.R. 5640 adds a reference to 'pollutants or

contaminants* virtually, every time-the phrase "hazardous

substance' appears in CERCLA. This may be appropriate to perfect

various drafting inconsistencies from the original CBRCLA*

particularly with respect to inconsistent treatment of

liabilities. The blurring of the distinction as H.R. 5640 is now

drafted# however# raises the potential that fund resources could

improperly be substantially diverted to substances that have not

been designated as Rhazardous.' This is because H.R. 5640 as now

drafted could be read to extend response authority for

Pollutants or contaminants' well beyond what is necessary to

abate an imminent and substantial danger and into long-term

'remedial' work. This would divert fund resources away from the

type of chemical waste sites the law was primarily intended to

address.

We believe that EPA should be able to respond to releases of

pollutants or contaminants with fund dollars where necessary to

abate emergencies which immediately threaten public health. EPA

should not, however, use fund dollars to provide long-term

remedial actions going beyond what is necessary to abate such

immediate threats from pollutants or contaminants. EPA could use

its authority under Section 102 of CBRCLA to designate any

substance as a Ohazardous substance" through rulemaking. Through

this process -EPA can provide manageability to the process of

determining which of an infinite number of substances should
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trigger the authority for fund dollars to be spent for long-term

remedial actions.

S. 2892 contains no similar provisions.

B. Excusing States from Liability For Their Own Sitee

Under current CEICLA, a state must provide 50t of the fund-

financed cleanup costs at a site if the state owned the site.

(CZRCLA 5104(o)(3)). Section 107 of H.R. 5640 would limit this

501 requirement to sites which are both owned and operated by a

state (page 19, line 5). This limitation is inappropriate and

should be deleted. Where a state is the owner, its connection

with the site is sufficiently great to warrant at least 50%

responsibility. Any site owner# whether private or public# has

primary responsibility for occurrences on its own property and

should not be allowed to shirk that responsibility simply by

leasing land to others.

5. 2892 contains no provision similar to Section 107.

9. Right of SPA and States to Recover Honey They Waste
From Other Parties

Current CBRCLA specifies that federal and state response

costs *not inconsistent with the National Contingency Plan* may

be recovered against responsible parties. Section 116(a)(1) of

K.R. 5640 would improperly delete this phrase, and allow the

federal and state governments to recover against responsible

parties for any costs they incur, no matter how wasteful,

arbitrary, or unnecessary. Not only would this be grossly unfair

to the responsible parties, it would also take away a valuable

incentive for the government to avoid wasting fund resources in
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response activities. Section 116(a)(1) should accordingly be

deleted.

If the section is based on a fear that the government will

have difficulty sustaining a 'non-inconsistency' showing in

court# that fear should be put to rest by the court's opinion in

U.S. v. North Eastern Pharmaceutical, 20 ERC 1401 (N.D. No.,

February 3, 1984). The Court there clearly distinguished between

the "not inconsistent' language of CERCLA 5107(a) (4)(A) (which

applies to the government) and the "consistent' language of

CERCLA $107(a)(4)(B) (which applies to other parties), and ruled

that the burden of proof would rest with parties trying to

challenge the government's expenditures. 20 ERC at 1425.

8. 2892 contains no similar provision promoting wasteful

expenditures.

10. Buperfund Grants to Groups Reviewing EPA' Cleanup
Proposals

Section III of H.R. 5640 provides without any limitations

whatever on the total dollar amount, for grants of Superfund

dollars to 'groups of individuals' to obtain consultants' reviews

of ZPA's cleanup proposals. While it is important that

individuals who may be affected by a site have the opportunity to

review and comment on EPA's cleanup proposals, it would be

duplicative and wasteful for the government to fund consultants

to review its own consultants' work. The prime beneficiary of

such a provision would be the consulting industry.

The petrochemical industry is taxed heavily under Superfund

so there will be moneys available to clean up problem waste

sites. Efforts in H.R. 5640 to divert funds away from cleanup --
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such as the consultants' grant authority under Section 111 --

should be rejected.

Moreover, tho unfairness of this section is manifest. The

federal government proposes literally thousands of regulations,

permits, licenses, projects, and other actions each year that may

have a real impact on citizens. Many of these actions can affect

citizens' social, physical, and/or economic well-being just as

mach as a particular remedial plan at a particular site. Why

should the government pay for citizens to hire private

consultants to review its consultants' work in this area but not

in all the others?

And at some waste sites, small companies or individuals who

may later become liable parties for the cleanup costs may have

resources which are just as limited as the "groups of

individuals' near the site. The impact of the cleanup decision

on such small companies could be just as tangible as the impact

on the Ogroups.' Why should the government fund technical review

work for one type of party but not the other?

8. 2892 contains no such provisions.

11. Promotion of Property Buy-Outs

Even though EPA has authority under current CERCLA to

provide for both temporary and permanent relocation in

appropriate circumstances (CBRCLA S101(23) and (24)), Sections

102 and 112 of H.R. 5640 contain provisions designed to greatly

increase the diversion of Superfund cleanup dollars to property

buyouts and business debt relief.

These provisions would provide for coverage of business

debts accruing during a temporary relocation, remove the
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requirement in current law that states cover 10% of permanent

relocation costs# and establish a Ohigh priority* for the

Superfund to buy out non-residential properties around the Love

Canal. These provisions should be rejected because of their

potential to encourage the wasteful diversion of Superfund

dollars to buy real estate.

Particularly objectionable is the deletion of the State 10t

sharing requirement for such buy-outs. One of the major controls

built into the current CERCLA for responsible, rational action --

the State's demonstration of a commitment even to a small portion

of a remedy -- would be thrown out in H.R. 5640. There is a

great potential in these provisions to foster incredibly high

expenditures of fund dollars for nothing more than unfounded fear

in many situations. It should be recalled that the Times Beach

buy-out cost almost $40 million, and that was a very small town.

The current law provides ample authority for relocation where EPA

determines the situation warrants it (again witness Times Beach).

Amendments which foster buy-out requests will not be helpful to

the conduct of a cost-effective national remedial program.

12. Imosition of New Restrictions on Department of
Transportation Discretion

Section 203 of H.R. 5640 makes a significant change to S306

of current CIRCLAv which deals with transportation of hazardous

substances. It would make the Department of Transportation

*regulate#* not just *list* (as provided in current law), CERCLA

hazardous substances under the Hazardous Materials Transportation

Act. This would result in a significant paperwork burden since
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shippers would nave to provide hazardous materials shipping

papers for about 1000 additional CERCLA substances. N4reover, if

the shipping paper requirement is not complied with, the

liability for any health and environmental damages resulting from

a transportation accident would shift from the transporter to the

shipper.

Such blanket extension of the shipping paper requirements to

CERCLA substances is totally unnecessary and burdenseme. Many

CBRCLA substances, particularly at their current reportable

quantity weight, simply do not pose transportation hazards. In

a current rulemaking, DOT is proposing to determine which CERCLA

substances should be subject to the shipping paper requirements

on a substance-by-substance (or group of substances) basis.

Docket No. HU-145, 48 Fed. Rag. 35965. This case-by-case

approach should be supported, and Section 203 totally undermines
- it.

S. 2892 would preserve this case-by-case approach, as there

is no provision analogous to Section 203.

13. Requirement to Close Active Landfills and Other Waste
Facilities

Even though Superfund is a law designed to clean up problem

inactive waste sites Section 115(b) of H.R. 5640 contains a

provision which mandates that EPA force the closure of certain

facilities which are regulated under the Resource Conservation

and Recovery Act (RCRA). Although this provision was designed to

force closure of one particular landfill (the BKK landfill in

West Covina, California)# the terms of the Section could operate
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to force EPA to close not only many other landfills# but also

other types of waste storage and treatment facilities.

The primary conditions necessary to trigger the closure

requirements are that 75,000 persons reside within a 2.5 mile

radius of the facility and that a state or local government has

required temporary or permanent relocation of any individuals

because of the facility.

This section should be rejected because it legislates in a

highly arbitrary way enforcement decisions which should be left

for SPA and the courts. If the conditions are triggered, cleanup

or other remedial actions are foreclosed; SPA's only option is to

close the site. At a time when the nation faces an ever

worsening shortage of waste disposal capacity, such a legislative

approach could only exacerbate the situation.

Moreover, the section is ripe for abuse by state or local

officials who might want a landfill closed to reap local

political gains. Since only a OtemporaryO relocation of a

undefined number of individuals is required* quick and minor

Relocations" might be engineered for the sole purpose of closing

a.landfill which is operating legally and safely.

S. 2892 contains no similar provision.

C. Unnecessary and Obiectionable Amendments in S. 2892

The Senate Environment and Public Works Coimittee voted to

report a new bill -- 8. 2892 -- on September 13. We have already

objected to the annual funding levels proposed in that Bill in

the earlier parts of this Statement.
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As to other issues# with the important exception of the

health insurance provision discussed in Part I below, the CERCLA

amendments contained in 8. 2892 are far less objectionable and

disruptive to the Superfund program than those contained in H.R.

5640. In factor none of the objectional provisions contained in

H.R. 5640 discussed in parts 1 through 13 of section B is

included in 8. 2692.

We should note that our discussion below cannot identify

particular amendments by section numbers in 8. 2892. At this

ti oe we have received no officially reported Committee Bill with

section numbers. We have only been able to review numerous

typewritten versions of amendments which the Committee adopted,

without assigning section numbers to them.

1. Health Insurance Funded by Sujerfund

In our May 16 testimony before the Senate Rnvironment and

Public Works Committee (referenced in part V(A) above), we

explained why, in light of the current state of scientific

evidence and the need to avoid diverting Superfund from waste

site cleanup, it would be wholly inappropriate for Congress to

legislate programs for so called *victims' compensation" as part

of the Superfund. In passing H.R. 5640, the House wisely

rejected any such proposals. The House in fact rejected by a

vote of 200-159 an amendment to fund a compensation scheme out of

8uperfund. See Congressional Record of August 10, 1964, at H8892

to 89006.

t



167

Yet S. 2892 contains such a provision, and the Comaittee

should delete it. The Bill establishes a so-called *victim

assistance demonstration program." This provision would provide

Superfund money to finance a five state insurance program for

persons exposed to hazardous and non-hazardous substances. EPA

would select the five states and determine the grant money for

each state.

Enactment of this compensation program would be a serious

mistake. It would divert needed resources from the cleanup of

hazardous waste sites. Moreover# it is likely to develop into an

uncontrollable entitlements program that would be extremely

costly for the petrochemical industry and the entire nation.

The program in essence provides free insurance. Superfund

money would be channelled to five states and used to purchase

medical and burial insurance policies for individuals who have

been exposed to a hazardous substance, pollutant or contaminant.

It Is important to note that the medical benefits insurance

policy covers all medical and surgical treatment and hospitali-

zation except for accidental injury* routine pregnancy and well

baby care. There is no requirement that the condition being

treated has any connection whatsoever to an exposure to a

hazardous substance* pollutant or contaminant. Thus a person

exposed to a substance known to cause only skin cancer would

still be eligible for medical care for diabetes or other

unrelated health problems.

This amounts to a comprehensive health care program for all

chronic and acute illness except accidental injury. It carves

out a class of individuals who would henceforth be entitled to
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free health care. in short, it is the beginning of a national

health insurance program to cover all the major illnesses in the

nation.

The cost of such an effort is potentially staggering. Once

a federal right to compensation is established it is unlikely

that Congress would be able to limit the program to five states

or restrict compensation to a few benefits.

The potential for this provision to grow into a program of

enormous dimensions has been recognized in the media. In an

editorial entitled 'Runaway Compensation,' the Washington Post,

after reviewing a similar proposal, cowmenteds "The bill limits

reimbursements to part of the tax-based Buperfund, but it is hard

to imagine that claims would be denied to equally eligible

parties when that small fund was exhausted.'

This is amply demonstrated by the history of the Federal

Black Lung Act. Under this statute, a compensation program for

miners expanded from a predicted overall cost of $200 million to

an actual cost of $2 billion a year. At such a cost, there would

be literally no money in Superfund for the cleanup of hazardous

waste sites.

superfund should not be diverted from its primary purpose of

cleaning up hazardous waste sites. Consumption of Superfund

resources for other purposes can only mean that fewer sites will

be cleaned up. Our goal should remain preventative, to reduce

the exposure of Americans to hazardous waste as quickly as

possible.

As the New York Times stated in a recent editorial "Don't

Divert the Buperfund,' compensation is man issue separable from
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cleanup.' If Cbngress "sets high priority on expunging toxic

dumps# it has to insure that the expanded Superfund is dedicated

to that cause alone.'

2. Authorization of Superfund Dollars to Pay for Federal
F cilities' Remedies

Under Section ill(a)(3) of current CERCLA, Congress wisely

restricted use of Superfund dollars to pay for remedial actions

respecting federally-owned facilities. It would be unfair to use

a fund derived largely from industry taxes to pay for the federal

government's own problems. Instead, where a federally-owned

facility is creating a problem, cleanup is funded through the

responsible agency's own budget.

An amendment added to 8. 2892 would make a potentially

significant incursion into the principle of federal responsibil-

ity and should be rejected by the Committee as an unwarranted

drain on Superfund resources. That amendment would make Super-

fund dollars available to provide alternative drinking and house-

hold water wherever there is groundwater contamination outside

the boundary of a federally-owned facility and the federal

facility "is not the only potentially responsible party."

Because of the 'multi-layered' approach to liability under

CERCLA where prior owners, generators, and transporters may all

be liable as well as a current owner (CERCLA S107), there may be

very few sites where the federal government is the g

potentially responsible party. So long as a site is owned by the

federal government, the government has sufficient responsibility

to fund remedial activity out of the responsible Ogency's budget.

Under this amendment, special industry tax dollars would be
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diverted to pay for the government's own problems. The basic

principle of federal facilities' responsibility should not be

compromised in this legislation.

3. "High Priority' for Love Canal Buvout

As discussed in part 11 of Section B above, ZPA already has

authority in current CERCLA to pay fox property relocation where

that is an appropriate and cost-effective use of Superfund

resources. An amendment included in 8. 2892 would improperly

restrict ZPA's discretion in this regard by singling out

non-residential property around a single site (the Love Canal)

for *high priority' buy-out. As discussed in Section B(11)

above, such provisions can only foster the diversion of fund

resources for cleanup activities and are inappropriate in this

reauthorization legislation.
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CHA'S SUGGESTED STATUTORY LANGUAGE
FOR A NATIONAL WASTE DISPOSAL TAX

(see pages 18-19 of attached Statement)

IMPOSITION OF TAX 01 DISPOSAL OR LONG-TERN

STORAGE OF HAZARDOUS WASTE

Sec. 201. Chapter38 of the Internal Revenue Code of

1954 is amended by inserting after 3ubchapter C the following

new subchapter:

NSubchapter D - Tax on disposal or long-term

storage of hazardous waste

"Seotlon 4691. Imposition or Tax

"Section 4692. Definitions

"Section 4693. Records, Statements and

Returns

NSECTIO 4691. IMPOSITION OF TAX

N(a) GENERAL RULE. There is hereby imposed a tax

on (1) the receipt of a hazardous waste for disposal at

a qualified hazardous waste disposal facility or (2)

long-term storage of a hazardous waste in a qualified

hazardous waste storage facility.

(b) AMOUNT OF TAX. The amount of the tax impose(

by subsection (a) shall be $50.00 per dry weight ton.

0(o) EXCLUSION FOR CERTAIN VASTES. The tax

imposed by subsection (a) shall not apply to those

d
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1 wastes which are, on January 1, 1984, exempt from

2 regulation as a hazardous vaste under Section 3001 of

3 the Solid Waste Disposal Act, as amended. In the event

4I that any of such waste Is determined by the Administrator,

5 following studies as required under Seotion 8002 ot

6 such Act, to pose a potential danger to human health and

7 environment, and the Administrator promulgates regulations

S for the disposal of' such waste, then the Administrator

9 shall transmit to both Houses of Congress, along with

10 such regulations, his recommendation of a special tax

11 rate for the disposal or long-term storage of each dry

12 weight ton of such waste. The special tax rate which

13 shall be in lieu of the tax rate in subsection (b)

11 shall take effect only when authorized by Act of'

15 Congress.

16 "(d) LIABILITY FOR THE TAX. The tax imposed by

17 this section shall be imposed on the owner or operator,

18 (as prescribed by regulations promulgated by the secretary)

19 of the qualified hazardous waste disposal facility or

20 qualified hazardous waste storage facility at which the

21 hazardous waste is disposed of or stored.

22 "(e) CREDIT FOR PRIOR TAX. (1) A credit shall be

23 allowed in the computation of any tax due under this

2 section on the disposal of a hazardous waste for any tax

25 previously paid under this section by the disposer on

26 the long-torm storage of such hazardous waste.
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1 0(2) In the event that a person who has paid a

2 tax under this section on the long-term storage of

3 a hazardous waste causes such hazardous waste to be

delivered to and received by another person who is

5 the owner or operator of a qualified hazardous

6 waste disposal facility, then such person who paid

7 the tax on the long-term storage shall be allowed a

8 credit for such tax in the computation of any tax

9 subsequently due on the long-term storage or

10 disposal or a hazardous waste.

11 "(3) For purposes of determining any credit

12 allowanoas for fungible waste under the provisions

13 of paragraphs (1) and (2), it shall be presumed that

1?. the last of such waste placed in a qualified hazardous

15 waste storage facility shall be the first to be

16 removed from such facility.

17 8(f) FRACTIONAL PART OF TOM. In the case of a

18 fraction of a ton, the tax Imposed by this section shall

19 be the sme fraction of the amount of such tax Imposed

20 on a whole ton.

21 "(g) PROSPECTIVE APPLICATION OP TAX. The taxes Imposed

22 in this section shall not apply to hazardous waste which

23 is received for disposal or placed into long-term storage

24 prior to the effeottve date of this amendment.

25 0(h) TERKINATION. The taxes Imposed by this

26 section shall not apply after September 30, 1990, except
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I that It on any September 30 prior to that date:

2 0(1) the unobligated balance in the Hazardous

3 Substance Response Trust Fund as or such date

exceeds $1.8 billion and

5 0(2) the Seoretary, after consultation with the

6 Administrator of the Environmental Protection

7 Agency, determines that such unobligated

8 balance will exceed $1 billion on September 30

9 of the following year If no tax is Imposed

10 under Section 41611, 4661, or 4691 during the

11 calendar year following,

12 then no tax shall be imposed by this section during the

13 first calendar year beginning after such September 30.

14t "SECTION 4692. DEFINITIONS

15 "(a) DEFINITIONS. For purposes of this subchapter:

16 "(1) DISPOSAL. The term 'disposal' means the

17 discharge, deposit, injection, dumping or placing of any

18 hazardous waste into or on any land or water so that

19 such hazardous waste may enter the environment.

20 'Disposal' shall not include the treatment or reoyolLng of

21 hazardous wastes or the storage of hazardous wastes in a

22 facility described in the definition of 'Qualified

23 Hazardous Waste Storage Facility' below.

24 "(2) LONG-TERM STORAGE. The term 'lons-tern

25 storage' means remaining within the confines or a qualified

26 hazardous waste storage facility for one year or more.

-or
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1 "(3) QUALIFIED HAZARDOUS WASTE STORAGE FACILITY.

2 The term 'qualified hazardous waste storage oillty'

3 means any storage ftolity, waste pile or surface

4 Impoundment, which has received a permit or Is accorded

5 interim status under Section 3005 o' the Solid Waste

6 Disposal Act. 'Qualified hazardous waste storage

7 facilities' shall not Include wastevater treatment

a facilities permitted by the federal government or by

9 delegated state agencies under the Clean Water At, or

10 any other hazardous waste treatment facilities.

11 "(1) WASTE PILE. The term 'waste pile* Is a

12 quantity of hazardous waste heaped together as a means

13 ot storage as defined under regulations promulgated by

14 the Administrator ot the Environmental Protection Agency

1s pursuant to Section 3005 of the Solid Waste Disposal

16 Act.

17 '(5) SURFACE IHPOUNDMENT. The term 'surface

18 impoundment' is an impoundment In which quantities of'

19 hazardous wastes are collected as a means of storage as

20 defined under regulations promulgated by the Administrator

21 of the Environmental Protection Agency pursuant to

22 Section 3005 of the Solid Waste Disposal Act.

23 N(6) QUALIFIED HAZARDOUS WASTE DISPOSAL FACILITY.

24 The term 'qualified hazardous Waste disposal facility'

25 means any disposal facility which has received a permit

26 or is accorded interim status under Section 3005 of the
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1 Solid Waste Disposal Act or under Section 102 of the

2 Marine Protection $ Research and Sanctuaries Act, or Part C

3 of the Safe Drinking Water Act. 'Qualified hazardous

4 waste disposal facility' shall not Include wastewater

5 treatment facilities permitted by the federal government

6 or by delegated state agencies under the Clean Water

7 Act, or any other hazardous waste treatment facilities.

8 "(7) HAZARDOUS WASTE TREAT ENT FACILITIES. The

9 tern 'hazardous waste treatment facilities' means any

10 facility employing any method, technique, or process

11 designed to change the physical, chemical, or biological

12 character or composition of any hazardous waste so as to

13 convert such waste to a non-hazardous waste.

14 "(8) TREATMENT. The term 'treatment', when used In

15 connection with hazardous waste, means a method, teoh-

16 nique or process designed to change the physical,

17 chemical or biological character or composition of any

18 hazardous waste so as to convert such a waste to a

19 non-hazardous waste.

20 '(9) HAZARDOUS WASTE. The term 'hazardous waste'

21 means any:

22 N(A) identified or listed under Section 3001 of the

23 Solid Waste Disposal Act, other than waste the

24 regulation of which has been suspended by Act

25 or Congress,

26 "(B) subject to the reporting or recordkeeping



1 requirements of Section 3002 and 3004 otouoh

2 Act.

3 'Provided, however, for purposes of this subchapterl

A the term 'hazardous waste' shall not mean any waste

5 removed from any facility listed on the National Priorities

6 List (NPL), or for which notification has been provided

7 to the Administrator of the Environmental Proteotion Agency

8 pursuant to the provisions of Section 105 or Section 103(a)

9 respectively, Title I, of the Comprehensive Environmental

10 Response, Compensation and Liability Act of 1980.

11 8(10) DRY WEIGHT. The term 'dry weight' moans as

12 is actual waste weight less free water content.

13 0011) TON. The term 'ton' means 2000 pounds.

111 "(12) RECEIPT. The term 'roeeipt' means the act of

15 the owner or operator of a qualified hazardous waste

16 disposal facility by which such owner or operator, at an

17 off-site facility, signs the manifest or shipping paper

Is accompanying the hazardous waste, or at an on-site

19 faoility,enters the description and quantity of the

20 hazardous waste in the qualified hazardous waste disposal

21 facility 3porating record.

22 'SECTION 4693. RECORDS, STATEMENTS, AND RETURNS

23 'Every person who disposes of, or stores hazardous

24 wastes for one year or more subject to taxation under

25 this subchapter shall keep records, render such state-

26 ments, make such returns, and comply with such rules and
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1 regulations as the Secretary may prescribe to ensure

2 proper assessment, payment, and oolleotion of the taxes

3 imposed by Section 4691. The Secretary shall consult

with the Administrator of the Environmental Protection

5 Agency to ensure that records, statements, and returns

6 required to be kept, rendered, and made under this

7 section shall be consistent, to the extent possible,

Swith the reports required to be submitted to the Admini-

9 strator under the Solid Waste Disposal Act. The Secretary

10 may require any person who generates, transports,

11 disposes of', or stores hazardous wastes for one year or

12 more and who is required to maintain records under the

13 Solid Waste Disposal Aot, the Marine Protection,

141 Research and Sanctuaries Act or the Safe Drinking Water

15 Act, to submit copies of such reports or make such

16 reports available to the Secretary as required.'

17 Sec. 202. The Table of Subohapters for Chapter 38 of

18 the Internal Revenue Code of 1954 Is amended by adding the

19 following at the end thereof:

20 'Subchapter D - Tax on Disposal or Long-Term

21 Storage of Hazardous Waste."

22 Sec. 203. The amendments made by this Act, unless

23 otherwise provided, shall take effect October I, 1985.

25

25
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STATEMENT OF DR. HARVEY ALTER, MANAGER, RESOURCES
POLICY DEPARTMENT, CHAMBER OF COMMERCE OF THE
UNITED STATES, WASHINGTON, DC
The CHAMRMAN. Dr. Alter, you are next.
Dr. ALTR. Thank you, Mr. Chairman.
I am Harvey Alter, and I am manager of the Resources Policy

Department of the U.S. Chamber. The chamber consists of about
200,000 members, large and small businesses, and we have support-
ed superfund since its creation. We continue to support the pro.
gram; it's time for reauthorization. But we now believe that reau-
thorization is premature.

We can't help but wonder what you hav heard many times
before-why Congress is not waiting the EPA studies that it man-
dated in 1980. We are not that far away from the completion of the
studies, the submission of the studies. And then sufficient time for
thoughtful deliberation.

Also as you have heard many times, the chamber also supports
an increase in the size of the fund, based on the programs needs
and what EPA says it can realistically manage over the next term.
Amounts to date in both the Senate and House bills, we believe,
are far in excess of what EPA indicates it can efficiently manage,
and that we feel that too much is being approached in a crisis man-
agement method, when, of course, what we need is problem solving
and program or systems management in order to continue to clean
these sites.

The chamber also encourages the Congress not to tax any one
segment of the economy in a way that will create a competitive dis-
advantage, particularly in international commerce. We also feel
that the haste and the excess amount of moneys that have been
talked about, that have been bantered about-their haste will
likely result in unsound policies, future environmental problems,
and failures resulting in an unnecessary loss of public confidence.

We stand ready to assist Congress in the development of realistic
and workable Superfund reauthorization legislation. And we are
certainly committed to the future success of this program.

Thank you very much.
The CAwnAN. Thank you.
[The prepared written statement of Dr. Alter follows:]
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Chamber of Commnerce of the United States of America
Wahlndton

STATEMENT
on

SUPERFUND AHEND ITS Of 1984 (S. 2892)
before the

SENATE FINANCE COINITTEE
for the

CRA4nER OF COHERCI OF THE UNITED STATES
by

Dr. Harvey Alter
September 19, 1984

I an Harvey Alter, Maner of the Resources Policy Department of the U.S.

(2Caber. The Chaaber supported the creation of "Superfud" in 1980, and I am

pleased to be able to reiterate that support. However, we cannot support the

current rushed reauthorization that is not giving due regard to sensible

ftnaalal end environmental management. The current reauthorization is going

too far, too fast.

CKANUR SUPPORT FOR SUPEUFWD

Stewardship of natural resources, including the environmet, is a broad

societal responsibility. the COamber holds that achieving and maintaining

environmental quality is the collectilve responsibility of all elements of

society, employing their joint talents and resources, and vorkIng

cooperatively with all sectors and levels of government. On this basse, our

support for the Comprehensive Enviroumental Response, Compensation and

Liability Act (Superfund) is firm. However, we cannot support the current

rush in Congress to reauthorize the Superfund program now, far In advance of

its expiration date of September 30, 1985. Nor can we support the excessive

funding levels, $7.5 and $10.2 billion, proposed In the Senate and House

bill, respectively.
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The seritue tasks that lie ahead under the Superfund program will require..

lon-tr commitment and the implementation of carefully considered policy

options. We caution that, in the environmental atre particulArly, hastily

made legislation often results in unsound public policy.

THS 33I SITUATION

The original five-year Act authorised $1.6 billion with 12.$X coming from

federal general revenues and the balance f rm taes on specified chemical

feedstocks. In addition,, the Act called upon states to coneributi a share of

certain clean-up costs.

The bulk of the fund coms from taxes on specified petroleum and chemical

feedstocks; the law also authorized cost recovery for site clean-ups from

responsible parties. The rate of recovery has been slowed by protracted

ILtiSation, and we 9S6gest that the legislative definitions and court

interpretations of liability under this Act may be responsible, in part, for

the delays.

Superfud vas passed hastily in the "Lane duck seIon of Congress in 1980.

Congress necoglaed the imperfections resulting from that haste by requIring

certain studies prior to the expiration date. Now, Congress appears to be

heading for reauthorisation in mewd haste -- not witLn for the studies it

mandated. This fact alone should cause pause and reflection, and postponement
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of legislative action until next year, after the hvironmental Protection

Agency'e (EPA) Section 301(a) studies have been submitted and carefully

considered.

'A SENSIDLI AMOUNT FOR THE FUND

The Chamber supports an increase In the site of the fund based upon a

roalistle assessment of the program's needs. oeveer, the amount of money to

be authorLed must be sensible. This means an amount sufficient to clean-up

Ithe sites an amount that can be reasonably managed by the VA, and an amount

that can be raised without unfairly penalizing any segment of the economy.

The proposals nov being consider, Including the House-passed reauthorisation

of more than 10 billion, do not pass these tests of common sense financial

Management.

both 1PA Administrator Iuckelsbaus and Assistant Administrator Thomas have

repeatedly testified that, averaged over the five-year authorization period;

the Agency can reasonably manage no more than approximately $I billion per

year for the Superfund, based on existing program responsibilities. To

require then to spend more vill result In a waste of humn and financial

resources, failure of the program, subsequent oversight bearings, and loss of

public confidence. Authorization of excess amounts, L.e., Just throwing money

at the problem, vill risk failure. Those who earnestly seek to solve the

problem of old abandoned hazardous waste sites should encourage EPA In their
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sensble management of the program, and not force failure upon them. The

strength of the nation's environmental commitment is not determined solely by

the amounts of money we make avaLlable, but equally In planning for the vise

use of those resources.

The Chamber urges that the fund be kept to no more than the amount ZPA says It

can responsibly and effectively man$e to carry out Its program rospon-

sibLities. Further, the law should be changed to encouroe, not thvart,

settlement among responsible parties. niallyp the fund must not tax any

paiqtlcular segment of the economy in a way that vil create a competitive

disadvantage, especially In interational Coemerce.

in a September 13, 1964 editorial, the Washinxton Post also objected to the

ruahad reauthoritation of Superfund and the expanded amount of money.

Regardiql the competitive effects of an expended fud, t edl

But the much higher tax needed for an expanded fund
would certainly put the domestic chemical industry,
still a major exporter, at a severe disadvantage
relative to Its ever more aggressive International
competition.

CONFUSION

Again quoting the Wasbneton Post editorial, "but too many major issues remain

unresolved to justify such hasty treatme Th e Camber agrees that the

reauthorization process has been too hasty, has Ignored the Congressionally
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mandated studies yet to come, and has not given sufficient thought to

providing a sensible amount of money based on the job that iea ahea4.

We ask the Senate to give this Important issue the consideration and study it

deserves, and to establish a fund that can be sensibly managed to do the jobs

without building in future failures that will divert public attention from

environmental quality and undermine confidence in our system to protect public

health and the physical and biological environments.

STATEMENT OF URVAN . STERNFELS, PRESIDENT, NATIONAL
PETROLEUM REFINERS ASSOCIATION, WASHINGTON, DC

Mr. STRNFELS. Thank you, Mr. Chairman, members of the
panel. I am appreciative of the opportunit of appearing before you
on behalf of the National Petroleum Refiirers Association, which
represents virtually all of the petroleum refining and petrochemi.
cal manufacturing business in the United States.

Both of the pending legislative proposals would be very damag-
ing, potentially, at least, to our members. We support reauthoriza.
tion of Superfund. However, we believe that the reauthorization
should not be dong except on the basis of experienced judgment
and need, and that it should not become one of the final nails in
the coffins of a segment of our membership; namely, the independ-
ent refiners.

We also agree that deferral of the Superfund reauthorization is
necessary and should be put off until next year. It does not seem
reasonable that action should be taken without the key decision-
making tool that Congress put in the existing law-that is, the
evaluation based on the experience under that law due from EPA
in December this year.

Much of the rationale for taxing the industry under Superfund is
based on the assumption that those taxes will, in fact, be passed
through to those customers and users who ultimately are responsi-
ble for much of the hazardous-wastesite problems that exist today.

We believe that this is a false assumption under the current
business situation, particularly for the independent refiners who
are mar inably profitable at best. Many have gone out of business.Many others are teetering on the brink of going out of business
now. This could very well be the straw that breaks their backs.

The independent refiners can ill afford new taxes in their
present situation where little or no opportunity for passthrough to
the end user is possible. It is not just an issue of fairness for them,
but a matter of survival. Now I stress that for them, and for the
petrochemical industry, the impact, as has been referenced before,
would be on their ability to compete in the foreign marketplace
and with respect to foreign competitors in the United States. The
prospects for both of these industries in the future, or long term, is
bleak at best, given the international competitive situation that
now exists.
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Any reauthorization of Superfund, we believe, should be linked
to a demonstrated need and reflect a studied approach to fairly
placing burdens of the expanded Superfund that is contemplated
on those most closely associated with the waste-disposal-site prob.
lems which require cleanup.

I would like to add one final point in my summary of my state-
ment, which has been submitted for the record. And that is that we
agree with previous speakers who have referenced the victims'com-
pensation prog.am-that is labeled a demonstration program. I be-
lieve that that is flying a false set of colors. It is not, in fact, a dem-
onstration program, but an attempt to get a foot in the door on a
matter which I believe should be addressed as a whole program by
the Congress, and the determination made on the basis of its bei
a program that addresses the whole Nation rather than some small
segment of the States. That seems, to me, to a much more forth.
right way to deal with what is acknowledged to be a very serious
problem. There is no agreement on what the solution should be,
however, within my industry or perhaps within the Congress. And
we would leave the merits of that to Congress to debate and decide
what is the most effective and efficient way to solve that societal
problem. But it should not be done in a manner which slips under
the door as a small program, which cannot help but escalate dra-
matically both in size of the funds needed and in terms of its appli-
cation.

There is no way in the world, in our belief, that five States can
be given a benefit of health insurance while the remaining 45
States or citizens in those States are treated unfairly and don't get
the same benefit.

Thank you very much.
[The prepared written statement of Mr. Sternfeis follows: .
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STATEMENT OF NATIONAL PETROLEUM REFINERS ASSOCIATION
on

Superfund Reauthorization
Submitted to the Senate Comittee on Finance

September 19. 1984

The National Petroleum Refiners Association appreciates the opportunity
to appear before your Comittee to address Senate Bill 2892, Superfund
mendments of 1984, and H. R. 5640l the Superfund Expansion and Protection Act
of 1984 recently passed by the House of Representatives.

The NPRA Is a national trade association whose m rship Includes
nearly every petroleum refiner and petrochemical manufacturer in the United
States. We support reauthorization of Su rfund. However, we believe that
reauthorization should be done on the basis of experience, Judgemnt and need
and that It should not become one of the final nails In the coffin of many
Independent refiners. Both of these pending legislative proposals would damage
all of our embers, but most particularly, pose threats to independent
refiners.

SupIrfund reauthorization is premature

It is our firm belief that Superfund reauthorization should be
deferred until 1986 the year in which the current law expires. eferral of
this important issue from the closing weeks of congressional action this
election year would remove the very likely possibility of a hurried compromise
lacking orderly, rational and equitable solutions to a societal problem of
great concern. There is no need to rush forward with an obviously
controversial bill when a key decision-making tool mandated by the Congress In
the original legislation Is still lacking. I refer here to the provisions of
Section 301 of the Comprehensive Enviromental Response Compensation and
Liability Act which require an evaluation of the present legislation by the
Environmental Protection Agency. These are expected to be available later this
year. Experience gained from administration of CERCLA should be a vital
ngredient in the reauthorization process. In addition, EPA has Indicated in

Its testimony that the greatly increased revenues contemplated under the
reauthorization proposals could not be utilized effectively. In fact, it has
been suggested by that agency that some of these proposals would hinder rather
than help efforts to rapidly proceed with the job at hand. In addition the
Office of Technology and Assessment, In response to a request from the Senate
Committee on Enviroment and Public Works, has questioned whether EPA and the
states now have the technical, administrative and enforcement capabilities to
expand and accelerate the program in ways which would ensure effective clean
up.

19-919 0 - 85 - 13
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Taxes for cleanup of hazardous waste sites should properly be assessed
on those responsible for waste disposal problems. In EPA's 1983 survey of
hazardous waste generators, the petroleum refining and marketing segment was
measured as having generated only 31 of current annual waste. In fairness, any
future burden on the refining segment should not be greater than its measured
contribution to the situation. Nech of the rationale for taxing petroleum
refiners and petrochemical companies rests on the assumption that increased
taxes will be passed along downstrem. For most refiners the extreme
competitive pressures in today's market have secluded recovery of current tax
burdens (such as the recently increased gasolne tax). More important, longer
range prospects for the refiners are bleak in view of increased gasoline
exports by foreign refiners. Some of these are controlled by foreign
governments, and do not share the saw tax and manufacturing costs; and in some
cases, raw material cost burdens as domestic refiners. The independent
refiners can Ill afford new taxes in their present situation where little or no
opportunity for passthrough to the end user Is possible. In view of this
station, basic fairness demands that the burden should be more equitably
distributed upon those who have the responsibility for the waste problems that
need to be cleaned up. For the Independent refiners it is not just an Issue of
fairness, but a matter of survival of an Important segment of t refining
business. For the petrochemical industry new taxes would constitute a further
bar against successful co mpetiton in International markets, thereby adding a
further burden on our balance of payments deficit. There Is great regional
inequity, moreover between the source of Suprfund revenues and the location
of the major Superfund sites. Petroleum refiners and petrochemical
manufacturers in the states of Texas and Louisiana, for example, now pay
approximately 401 of the crude oil taxes and 80 of the petrochemical feedstock
taxes, while these states have only 16 sites--or 31.-on the National Priority
List. In contrast, the state of New Jersey contains 85 sites--or 161--on the
NPL, yet industry in that state contributes only 21 of the petrochemical
feedstock tax and 31 of the crude oil tax, The current Superfund proposals
would perpetuate this regional inequity.

This is a period of extremly weak financial condition for both the
petrochemcal and ptroleum refining industry. Long-term prospects for each of
these segments of the business, by all reasonable projections, do not hold
great promise. reatly Increased Superfund taxes should not be collected and
hald In escrow while Industry's recovery of these additional taxes In the
marketplace is highly unlikely, Only those funds EPA can reasonably be
expected to spend should be collected. Put another way, only those funds that
can be spent reasonably by EPA should be collected.

Provisions for clean-up of leaking un rgrond storage tAnks (LUST) should not

The Leaking Underground Storage Tanks (LUST) provisions in the House
bill are not related to cleanup of abandoned hazardous waste disposal sites.
LUST Is directed at storage tanks for petroleum products that are used as fuel



189

and for other purposes, and therefore are generally not *wastes." LUST
provisions are not appropriately part of Superfund and should be dealt with
separately. Since most of these storage tanks are not In the hands of
refiners, imposition of taxes on gasoline manufacture to fund cleanup raises
serious questions of equity which need to be further explored.

The Superfund tax should not confer any advantage to imported petroleum
p uc s. ....

Under Superfund foreign refiners who Import finished gasoline and
asoln blendstocks will only be taxed on those products which they Import
nt the United States. The remaining portions of the barely which they refine

in their plants will not be subject to any additional costs from Superfund or
many other U.S. Imposed manufacturing costs that fall on the U.S. industry.
Domestic refiners must pay the tax on every barrel of crude oil which they run
in their refinery and recovery of this tax on traditionally lover profit
products such as residual oil are unlikely. Equity would demand that the same
tax burden be applied to imported products. Failure to impose at least a
comparable tax burden on Imported products would, In effect, serve to export
U.S. refining capacity and ultimately threaten national security.

Summary

Any reauthorization of Superfund should be linked to a demonstrated
need and reflect a studied approach to fairly placing burdens of any expanded
Superfund on those most closely associated with the hazardous waste disposal
site problems which now require cleanup. We would request that the Committee
consider the fact that the refining Industry is not, itself, a major
cgntributor to the waste disposal problem. Little or no environmental waste
disposal problems occur as a result of fuels produced by refiners; they are
transformed in the combustion process into harmless carbon dioxide and water.
If enacted, H. A. 5640 would Increase refiners' burdens under Superfund almost
16 fold, a monumental and unjustified departure from even the existing law.
The Senate Environmntal and Public Works Comuttee's bill 5.2892, although it
calls for less funding initially, also would impose disproportionate tax
burdens on refiners and petrochemical manufacturers. Mditionally, S.2892
includes an almost certain guarantee that more funds eventually will be needed
for the "demonstrationP victims compensation program. We are convinced that
once It is established claims for equal treatment by other states will prove
irresistible. Certainly the Congress should not act in haste on this matter
where both industry and society have such a great stake in the outcome.
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August 21, 1984

ESTIMATED TAX IMPACT ON REFINERS OF H.R. 5640

The National Petroleum Refiners Association has estimated,
on a state-by-state basis, the tax burden tii~t could be Imposed by
H.R. 5640, "The Superfund Expansion and Protection Pct of 1984." The
current Superfund law taxes Petroleum enteringU.S. refineries at the
rate of .79 cent per barrel; H.R. 5640 would increase the petroleum
tax to 9.16 cents per barrel (7.86 cents for the Superfund itself,
plus 1.3 cents for an oil spill fund).

Thus, H.R. 5640 could cost U.S. refiners more than $400
million a year-more than ten times as much as they now have to pay.

The estimated taxes tabulated on Figure 1 are calculated as
follow: (1) The state-by-state "Crude Capacity" figures are taken
from the Department of Energy's Petroleum SypI Annual; they
represent operable refinery capacity as of January TTW4. (21
Revenues under the current Superfund law are estimated by multiplying-
operable capacity by the national average refinery utilization rate
(which is currently about 761) and then multiplying this figure by
the .79 cent per barrel Superfund tax on petroleum. (3) Estimated
revenues under H.R. 5640 are based on a tax of 9.16 cents per
barrel. Title V would increase the petroleum tax from .79 cent per
barrel to 7.86 cents per barrel, and Title VI would establish a
Comprehensive Oil Pollution Liability Trust Fund to be financed by 4
fee of 1.3 cents per barrel on all oil produced in or, Imported into
the United States.
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FIgure 1

ESTIMATED TAX IMPACT ON REFINERS OF H.R. 5640

Crude
Capacity

State (Barrel s/Day)

AL
AK
AR
CA
CO
DE
GA
HI
IL
IN
KS
KY
LA
MD
MI
MN
MS
MT
NV
NJ
NM
NY
NC
ND
OH
OK
OR
PA
TN
TX
UT
VA
WA
wV
Wi
WY

.155,10
135,500
65,480

2,523,590
71,600

140,000
28,500
48,000

965,500
4689300
322,027
2479700

2,245,556
14,200

117,100
204,143
370 300
148,550

4,5oo
502,400
109,130
105,850

3,000
60,580
536,100
464,950

15,000
718,341
60,000

4,445,624
169,400
52,000

398,900
14,165
39,000

167,055

Total 16,137,141

Superfund
Revenues/yr
(Present Law)

$ 340,000
297,000
143,000

5,530,000
157,000
307,000
62,000

105,000
2,116,000
19,026,000

706,000
543,000

4,921,000
319000

257,000
447,000
811,000
326,000
10,000

1,101,000
239,000
232,000

7,000
133,000

1,175,000
1,019,000

33,000
1,674,000

131,000
9,742,000

371,000
114,000
874,000
31,000
85,000
366,000

*$35,364,000

H.R. 5640
Revenues/yr
(Projected)

$ 3,941,000
3,443,000
19664,000

64,124,000
1,819,000
3,557,000

724,000
1,220,000

24,533,000
11,899,000
8,183,000
6,294,000

57,059,000
361,000

2,975,000
5,187,000
9,409,000
3,775,000

114,000
12,766,000
2,773,000
2,690,000

76,000
1,539,000

13,622,000
11,814,000

381,000
18,253,000

1,526,000
112,963,000

4,304,000
1,321,000
10,136,000

360,000
991,000

43245,000

$410,042,000

Increase
Over

Present Law

$ 3,601,000
3,146,000
1,521,000

58,594,000
1,662,000
3,250,000

662,000
1,115,000

22,417,000
10,873,000
7,477,000
5,751,000

52,138,000
330,000

2,718,000
4,740,000
8,598,000
3,449,000

104,000
11,665,000

2,5349000
2,458,000

69,000
1,406,000
12,447,000
10,795,000

348,000
16,679,000
1,394,000

103,2219000
3,933,000
1,207,000
9,262,000

329,000
906,000

3,879,000

$374,678,000

*Actual petroleum tax collections in 1983 were approximately $37,000,000.
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Percent of
Superfund Number of Percent of

Revenues from Superfund Total
State Crude Ol Sites Sites

AL 1.0 7 1.3
AK .8 0 0.0
AZ 0 5 .9
AR .4 6 1.1
CA 15.6 19 3.5
Co .4 9 1.7
CT 0 6 1.1
DE .. 8 1.5
FL 0 29 5.4
HI 0 0 0.0
GA .2 3 .6
10 0 4 .7
IA 0 3 .6
IL 6.0 11 2.0
IN 3.0 17 3.2
KS 2.0 4 .7
KY 1.5 7 1.3
LA 13.9 5 .9
ME 0 5 .9
MD .1 3 .6
MA 0 16 3.0

- MI .7 47 8.7
MN 1.3 23 4.3
MO 0 6 1.1
MS 2.3 1 .2
MT .9 5 .9
NE" 0 0 0.0
NV < .1 0 0.0
NH 0 10 1.9
NJ 3.1 85 15.8
NM .7 4 .7
NY .7 29 5.4
NC (.1 3 .6
ND .4 1 .2
OH 3.3 22 4.1
OK 2.9 3 .6
OR .1 3 .6
PA 4.5 39 7.2
RI 0 6 1.1
SC 0 10 1.9
SD 0 1 .2
TN ,4 6 1.1
TX 27.5 10 1.9
UT 1.0 1 .2
VT 0 2 .4
VA .3 4 .7
WA 2.5 13 2.4
WV < .1 4 .7
WI .2 20 3.7
WY 1.0 1 .2
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The CHAIRMAN. Mr. Merrigan.

'STATEMENT OF MR. EDWARD L. MERRIGAN, COUNSEL, NATION-
AL ASSOCIATION OF RECYCLING INDUSTRIES, INC., WASHING-
TON, DC
Mr. MERRIGAN. Mr. Chairman, the National Association of Recy-

cling Industries, which is the trade association for the metals,
paper, textile, and rubber recycling industry, urges the committee
that if basic metals such as aluminum, copper, lead, or zinc are to
be subjected for the first time to the expanded Superfund sales tax
on chemicals, as H.R. 5640 proposes, then it is crucial to metal re-
cycling and plainly in the national interest for Congress to exclude
recycled metals, which are taken out of the hazardous-solid-waste
stream, from the scope of such an illogical, counterproductive tax.

In 1980, when the Superfund legislation first proposed a tax on
metals-that is, the feed-stock tax on metals-there was a provi-
sion for the exemption of recycled metals. That exemption was
dropped only when the Congress decided to drop the basic metals
from the tax in 1980. This year, the House Committee on Energy
and Commerce, which had jurisdiction over all the environmental
aspects of H.R. 5640, unanimously recommended that recycled
metals be exempted from the tax.

This is an ill-conceived logic to try to tax recycled metals, be-
cause recycling actually removes these metals, whether they be
hazardous or not, from the solid-waste stream. Today, the only
known technology for hazardous-waste cleanup is to take the haz-
ardous-waste materials from one dump and move them to another
dump, which is considered more secure. Our industry takes these
metals out of the waste stream and reuses them again. So it would
be exceedingly counterproductive to tax those metals.

Moreover, Mr. Chairman, if there were a Superfund chemical tax
on both virgin and recycled metals, it would amount to double tax-
ation and then over and over taxation of these metals-aluminum,
copper, lead, or zinc. They are taxed over and over again as they
are recycled.

Exemption of recycled metals from the Superfund chemicals
sales tax would not significantly reduce Superfund revenues. The
exemption we call for would be in the neighborhood of $30 million
a year if all of the basic metals were exempt from the bill.

Finally, Mr. Chairman, we propose that the type of exemption
which would be adopted by this committee would make it clear
that that exemption could not be claimed by any company that is
charged with and convicted of or found guilty of any violation of
SWDA, the Solid Waste Disposal Act. That is, if any company
hasn't paid its cleanup cost, it can't get this exemption.

We urge the committee to take this step because we think recy-
cling is the most environmentally efficient way. In fact, presently
the only environmentally efficient way to handle hazardous waste
disposal.

Thank you, Mr. Chairman.
[The prepared written statement of Mr. Merrigan follows:]
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NATIONAL AUSOCIATION OP MOVOI-INS INOUMMIES INC.
330 MAOISON AVENUE I NEW Y0RK, N.Y. 10017 I woou ,m 867-7330

BER011 THE
CO1ITrI ON FINANCE
UNITED STATES SENATE
VASHINGTON, D.C.

RearinSs To Consider H.R. 5640
And S. 2892

Superfund Amendments Of 1984
Wednesday, September 19, 1984, 10.00 A.M.

STATEMENT OF NATIONAL ASSOCIATION OF
RECYCLING INDUSTRIES, INC.*

Hr. Chairman t

My nme is Edward L. Mrrigan. I appear before this Committee

today in my capacity as counsel to the National Association of

Recycling Industries, Inc. (NARI), the trade association for the

nation's metals, paper, textile and rubber recycling industries.

The Association's membership consists of approximately 1,200

companies located throughout the Uni. ed States which are engaged

principally in the industrial recycling of metals and paper recovered

from solid waste for reuse as valuable raw materials and resources.

The purpose of our appearance with reference to S. 2892 and

H.R. 5640 is to demonstrate that if basic metals such as aluminum,

copper, lead or zinc are to be subjected for the first time to the

expanded Superfund sales tax on chemicals as H.R. 5640 proposes,

" Snmary sheet at end of statement.
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then it is crucial to metal recycling -and plainly in the national

interest- for Congress to exclude recycled metals from the scope of

such an illogical, counterproductive, self-defeating tax.

In 1980, when the original Superfund legislation similarly

proposed to apply the chemical sales tax to some of these basic

metals, a provision was included which authorized and directed the

Secretary of the Treasury to exempt recycled metals. That exemption

provision was dropped only when the basic metals were-also finally

excluded from the chemical sales tax provisions of the 1980 legisla-

tion finally adopted by Congress.

This year, although the House Committee on Energy and Comerce,

which had original jurisdiction over the non-tax provisions of H.R.

5640, was not able to adopt amendments for inclusion in the tax

section of the bill itself, the Committee nevertheless did unanimously

approve a "recommended amendment" which would exempt recycled metals

from full application of the Superfund chemical sales tax on aluminum,

copper, lead and zinc.

However, when the House Ways and Means Comaittee hastily met to

mark-up the tax section of that bill prior to adjournment for the

Republican Convention last August, the Committee leaders presented

the Committee with a predetermined fait accompli package agreement

and joined hands to oppose any and all proposed amendments. That

package agreement increased the chemical tax originally proposed by

the bill for lead and.zinc, and added copper to the list of metals

subject to the Superfund tax -and contrary to the recommendation

unaniLously approved by the House Commerce Committee as stated
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above, that package proposal did not contain even a partial tax

exemption for recycled metals.

Congressman Gradison of Ohio and Congresswoman Kennelly of

Connecticut thus proposed an amendment to thei package agreement

which would have provided at least a partial exemption for recycled

metals. In line with their pre-determined position, the Comnittee

leaders opposed the amendment, and thus this essential proposal was

defeated by the narrow vote of 18 to 17 by the Ways and Means

Committee.

The House Rules Commttee thereupon adopted a rule which pre-

eluded Congressmen from offering amendments -including the

recycling mendment-- to the tox section of the bill on the Houae door.

Consequently, if the Senate Finance Comcittee also now decides

to subject some of our nation's most basic metals -aluminum, copper,

lead or zinc- to the expanded, increased Superfund chemical sales

tax prescribed by the pending legislation, it is truly imperative

for the Comittee to include an amendment which would exempt recycled

metals from such ill-conceived, counterproductive taxation. The

Committee's support for such an amendment is essential for the

following reasons,

1. Cong ess has repeatedly recognized that induatrial recycling

of valuable raw materials from the solid waste stream is the most

efficient, environmentally acceptable method of reducing both solid

waste disposal and hazardous waste cleanup problem and costs.

Congress has also found that recycling of scarce metals from solid

waste operates to conserve this nation's virgin resources and energy
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supplies and that it reduces the United States' dangerous reliance

on foreign metal resources, and thereby alleviates the 1rowing

deficit in our balance of payments with other nations.

Accordingly, the Solid Waste Disposal Act, as amended by the

Resource Conservation and Recovery Act, specifically directs various

officials and agencies of the Federal Government to identify and

remove, wherever possible, federally-created economic barriers to

maximum resource recovery and recycling, and to provide effective

economic incentives for the marketing and sales of those materials.-

2. As indicated by its name, the Superfund chemical tax was

originally devised to tax toxic chemicals which have been found to

pollute the environment as hazardous waste. Basic metals, such as

aluminum, copper and zinc, are not chemicals and normally they are

not hazardous waste. However, assuming for the sake of discussion

that such basic metals are found in hazardous waste, clearly metal

recyclers eliminate both (a) environmental pollution and (b hazardous

waste cleanup costs by recycling those metals out of the solid waste

stream.

Consequently, metal recyclers eliminate and reduce hazardous

waste cleanup costs -which the Superfund chemical tax is designed

to defray- and therefore It would be plainly self-defeating and

counterproductive for Congress to tax this beneficial recycling.

3. Moreover, imposition of the Superfund chemical tax on

both virgin and recycled basic metals would amount to double

it See 11002(c), Solid Waste Disposal Act, as amended by
Resource, Conservation and Recovery Act of 1976 (42 U.S.C.
6901(c)).

2/ Id., at 5S5001-5006 (42 U.S.C. 6952-56)1 §6002 (42 U.S.C.
6967). -
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taxation in that aluminum, for example, taxed in virgin form,

would be retaxed over and over again when it is recycled out of

solid waste.

4. Congress has provided other exemptions from the Superfund

chemical tax in past legislation, and the pending legislation now

proposes to extend some of those other exemptions. For example,

there is a fertilizer exemption and there is an exemption for
"substances derived from coal". Clearly, for the reasons suggested

above, there are at least equally valid, compelling reasons to exempt

recycled metals.

5. The Internal Revenue Code provides virgin metal producers

significant tax benefits in the form of (a) depletion allowances

and (b) capital gains treatment of profits on virgin ores. Simul-

taneously, the mining industry has been and still is substantially

exempt from hazardous waste regulation under the Solid Waste Disposal

Act, as amended by the Resource Conservation and Recovery Act.

Consequently, exemption of recycled metals from the Superfund

chemical sales tax would operate, to a degree at least, to equalize

this longstanding competitive imbalance. In this regard, it should

be noted that the only tax incentive ever provided by Congress to

the national recycling industry -the recycling energy tax credit-

expired at the end of 1982. and because of the mushrooming federal

deficit, has not been renewed.

6. Moroever, exemption of recycled metals from the Superfund

chemical sales tax would not significantly reduce Superftund revenues.

As Indicated previously, metal recyclers actually eliminate or reduce

cleanup costs generally by recycling metal waste out of the solid
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wastestream. But, assuming the chemical sales tax proposed by

H.R. 5640 were levied on all tonnages of copper, lead, zinc and

nickel currently recycled in t:he United States, Superfund revenues

would be increased by' less than $30 million per year. Thus, while

it is truly essential to both metal recycling and the several

national interests served by metal recycling not to impose further

federal tax burdens and inequities on such recycling, a metal

recycling exemption would not have a serious, adverse impact on

Superfund revenues. -

7. Finally, it is important to note that the recycled metals

exemption recomended by the House Energy and Coinerce Comittee

and proposed by Congressman Gradison and Congresswoman Kennelly in

the House Ways and Means Committee contained a provision which speci-

fically restricted eligibility for said exemption to metal recyclers

who remain free and clear of unsatisfied hazardous waste violations

of either CERCLA or the Solid Waste Disposal Act. This restriction

would serve as an important incentive to the entire national recycling

industry to maximize compliance with these important environmental

statutes and thereby contribute more and more in excess of the cost

of the exemption to the enhancement of this nation's environmental

program.

In conclusion, therefore, the National Association of Recycling

Industries, Inc. and its members throughout the United States urge

this Committee to adopt an amendment to the pending Superfund legis-

lation which would exempt recycled metals from the Superfund chemical

tax.
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NATICAL ASSOCIATION OP RUCYOLINS INOUSTRIES, IN=.
330 MA04SN AVENUE I NEW YORK N.Y. 10017 1 omAaweea 86-7230

SUOAY OF PRINCIPAL POINTS

1. If basic metals such as aluminum, copper, lead or uv.€c are
to b, subjected for the first time to the expanded Superfund
sale& tax on chemicals as R.R. 5640. proposes, then It is
crucial to metal recycling -and plainly in the national
Interest- for Congress to exclude recycled metals from
the scope of such an illogical. counterproductive, self-
defeating tax.

2. In 1980, when the original Superfund 1.|islation similarly
proposed to apPly the Superfund tax to basLie metals, a
provision vai included which directed the Secretary of the
Treasury to ext recycled metals. That exemption was
dropped only when the basic metals were also dropped by
Congress from the Superfund chemical tax list.

3. This year the House Committee on Energy and Commerce, which
has primary Jurisdiction over a11 non-tax aspects of the
Superfund bil, unim ously recommended that If basic metals
are to be subjected to the Superfund tax, recycled metals
should be exempted.

4. A similar exemption amendment was narrowly defeated (18 to 17)
In the House Ways and Moans Committee when the Committee
leadership opposed proposed amendments to their pre-deterloined
tax package, and the bill was passed on the House floor under
a Rule wch prevetkted aendments to the tax section.

5. Consequently, If the Senate Finance Committee decides to
subject basic metals such as alumin , copper, lead or zinc
to the exanded, Icreased Superfund chemical sales tax,
then It is truly Imperative for the Committee to exempt
recycled metals from such ill-conceived, counterproductive
taxation for the following reasons:

(i) Recycling of valuable metals from the solid waste
stream is the most efficient, environmentally
acceptable method of reducing both solid waste
disposal and hazardous waste cleanup problems
and costs.

(ii) Basic metals, such as aluminum, copper and zinc
are not chemicals and normally they are not
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0

hazardous waste. However, assuming for the
sake of discussion that such basic metals are
found in hazardous waste, clearly metal recyclers
eliminate both (a) environmental pollution and
(b) hazardous waste cleanup costs by recycling
those metals out of the solid waste stream.

It would thus be plainly self-defeating and
counterproductive for Congress to tax this
beneficial recycling.

(iii) Moreover, imposition of the Superfund chemical
tax on both virgin and recycled basic metals
would amount to double taxation in that metals
taxed in virgin form would be retaxed over and
over again aen they are recycled out of solid
waste.

(iv) The Internal Revenue Code provides virgin metal
producers (a) depletion allowances and (b) capital
gains treatment of profits on virgin ores. Simul-
taneously, the mining industry has been, and still
is substantially exempt from hazardous waste
regulation under the Solid Waste Disposal Act.
Accordingly, exemption of recycled metals from
the Superfund tax would serve to equalize this
longstanding competitive tax imbalance. The
only federal tax incentive ever provided for
recyclers -the recycling energy tax credit-
died in 1982.

(v) Exemption of recycled metals from the Sup erfund
chemical sales tax would not significantly reduce
Superfund revenues.

(vi) The type of exemption provision supported by the
recycling industry -and as approved by the House
Energy and Conmerce Committee- would restrict
eligibility for said exemption to metal recyclers
who remain free and clear of unsatisfied hazardous
waste violations of CERCLA and the Solid Waste
Disposal Act.

CONCLUSION

The Senate Finance Committee should adopt an amendment to the
pending Superfund legislation which would exempt recycled
metals from the Superfund chemical sales tax.
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The-CHAIRMAN. Dr. Pirages.

STATEMENT OF DR. SUELLEN PIRAGES, DIRECTOR, INSTITUTE
OF CHEMICAL WASTE MANAGEMENT, WASHINGTON, DC

Dr. PIRAGES. Thank you. The Institute of Chemical Waste Man-
agement represents the commercial hardous-waste service indus-
try. We support the reauthorization of the CERCLA legislation, but
would ask this committee to carefully evaluate any proposals for
expanding the funding revenue sources.

We are particularly concerned about proposals to implement a
waste-end tax. I would like to point out that currently only 20 per-
cent of the total waste generated in the United States is actually
placed in a land disposal facility, and only 8.5 percent goes to a
service impoundment and landfill; the major targets for the waite-
end tax. .. ..

In addition, the Solid Waste Disposal Act, recently passed by the
-Senate, will add further decreases in the amount of waste going to
land-disposal facilities. The threat of the new restrictions and the
already existing State restrictions will accelerate, we feel, manage-
ment behavior changes in waste management.

Therefore, we are concerned that a specified amount of tax be
raised through a waste-end tax will fail-tefore it even starts. The
funding source is now decreasing, and we feel will continue a rapid
decrease.

In addition, we feel very strongly that regulations and strong en-
forcement of the regulations are a more appropriate way to change
management behavior rather than relying on imposition of a tax.

As the revenue resource decreases, we will soon reach a situation
where the taxing of the waste-end tax will be only on those wastes
that cannot go to anything other than our land. Those are general-
ly metals and treatment residues. We feel this would not be a fair
situation.

We urge the committee to evaluate any proposals for increased
funding mechanisms very carefully, and in particular to look at
some of the problems mentioned in my written testimony regard-
ing the waste-end tax. We hope we would have an opportunity to
comment on any proposed amendments, and would work with the'
committee staff to develop an administratively-the best adminis-
tratively possible tax.

Thank you.
The CHAIRMAN. Thank you.
[The prepared written statement of Dr. Pirages follows:]
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Mr. Chairman and members of the Committee, my hame is Suellen Pirages,

I am Director of the Institute of Chemical Waste Management, a

component of the National Solid Wastes Management Association. The

Institute was formed to promote proper management of hazardous wastes

and has as its members those commercial firms engaged in all aspects

of waste management, including removal and remedial responses.

The Institute is pleased for the opportunity to testify before you on

the reauthorization of the Comprehensive Environmental Response

Compensation and Liability Act (CERCLA). We believe that an expanded

CEOCLA cleanup program should be reauthorized at soon as possible, and

we believe the bill reported out by the Senate Environment and Public

Works Committee is one deserving of Senate support. It apparently is

based on a level of effort that the Agency considers capable of

completing.

Without question, there is major national concern for proper

management of hazardous waste, and rightly so. Not only has the

potential threat from mismanagement of hazardous waste been

recognized, but there is only a beginning being made in cleanup

efforts, to remedy problems of past management and to license

facilities in accordance with tough new standards under the Resource

Conservation and Recovery Act (RCRA). EPA data indicate that only a
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few waste management facilities have received final permits. Small

wonder that the public does not distinguish between the "problem"

sites of the past and the "solution" sites licensed under RCRA. These

two programs are inextricably entwined. Progress in licensing

management facilities and in cleanup efforts will reassure the public

that the job can be done and done right.

Our testimony will address two issues relevant to this Committee's

jurisdiction: the continuation of the Post-Closure Liability Trust

Fund (PCLTF) and the concept of a waste-end tax.

POST-CLOSURE LIABILITY TRUST FUND

Although the PCLTF is contained in CERCLA,'it is actually essential to

the system of hazardous waste regulation that we have in place today

under RCRA. The Fund was created by Congress in 1980 to ensure that

monies always would be available should any sites, being permitted

today, require remedial action after closure. The fund also provides

for compensation to injured parties. If the new RCRA regulations

produce their desired effect, the need for remedial action will be

minimal. 'However, the American public has a right to expect that

funds would be readily available should problems develop.

The PCLTF is as important today as it was in 1980, and its

continuation is supported by government groups such as the National

Governors' Association, National League of Cities and National
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Association of Counties, by industry groups such as the Chamber

of Commerce, Chemical Manufactures Association and National Association

of Manufacturers. A list of associations that have actively expressed

their support for a PCLTF with certain modifications is attached. We

believe that the provision to eliminate the Fund, contained in the

House bill HR 5640, is a misguided attempt to provide further

disincentives for land disposal of hazardous wastes.

Mechanisms for financial responsibility are essential to a program for

regulating land disposal sites. The PCLTF is such a mechanism. It is

a prepaid, pooled-risk fund managed by the federal government. Monies

are collected from an operator during the active life of a facility at

the rate of $2.13 per dry weight ton. 'The tax is collected from

interim status land disposal facilities and those few facilities with

final RCRA permits. Only those sites that operate with a final RCRA

permit, remain trouble-free, and do not pose a threat to public health

can qualify for entry into the Fund. The operator of a facility

remains responsible for monitoring and maintenance activities for

thirty years after closure of the facility. The Fund is currently

capped at $200 million.

It is generally agreed that the cost of long-term protection of a

site should be internalized in the cost of disposal, as best as these

costs can be predicted. This internalization eliminates any
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unintentional subsidies of land disposal. Since the probability is

low that any one site will require subsequent expenditure of funds,

the concept of a pooled fund is appealing.

Today, there are no financial mechanisms, either actually or

conceptually available that could cover the perpetual liability of a

closed hazardous waste disposal site. In 1982, the US Department of

the Treasury made that determination after completing a

Congressionally mandated study. We have attached that determination

for the record. Environmental impairment liability insurance, a

relatively new development for "non-sudden" occurrences, is available

during operation of a facility, but is not available at all for

facilities after closure. It is a one-year policy with no guarantee

of renewal. Even during operation of the facility, this insurance is

sold on a claims-made basis, which means that the insured must be

paying premiums at the time at which the claim is made. For several

reasons indicated in the attached document, the Treasury concluded

that the private insurance industry could not, and will not, meet the

needs of the public for closed land disposal sites.

We support the national objective expressed in both House and Senate

RCRA amendments to discourage disposal of wastes on and into the land.

Congress is moving toward passage of amendments to RCRA that will

prohibit the land disposal of certain wastes as well as tighten the

technological standards of management for land disposal facilities.
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Congress has also seen fit to increase the appropriations for

hazardous waste programs for FY '84 and FY '85. The regulatory system

should be the main driving force to industry's use for environmentally

sound management techniques for hazardous wastes.

Treatment processes are widely used today, and will increase in the

future. However, there will always-be a need for some land disposal

capacity for the disposition of treatment residues, many still

classified as hazardous, and for those wastes that cannot be treated

or destroyed. Certainly in the near future, treated waste residues

wili continue to be disposed as though-they were hazardous wastes.

For any land disposal facility, there will be a continuing liability.

Although we don't anticipate that a RCRA permitted facility will

require extensive remedial action after closure, the public has the

right to expect that there will be funds available to meet any

unanticipated problems.

The argument has been made that existence of the Fund encourages

planned obsolescence at disposal facilities, that sites will only be

designed to last as long as the operator retains liability. This is

not true. If the Fund were abolished today, the level of performance

as required by the federal government ftr disposal facilities would

not change. The stringent regulations developed by EPA would still be

met as a condition for receiving an operating permit.



209

What if there is no Post-Closure liability Trust Fund? If there were

no guaranteed source of monies to cover residual risks, any future

remedial action would have to be initiated through Superfund -- either

as an enforcement action against the operators or a fund-financed -

cleanup action. Of course, an enforcement action is only possible if

facility owners or operators can be identified. Because the extent of

environmental contamination for new RCRA permitted sites is likely to

be much less than at current CERCLA sites, a fund-financed action is

unlikely, but still possible. Will Superfund still be in existence

decades from now, when problems might be expected to occur? Can we

guarantee that a site owner will be around forever? Certainly not in

the case of an individually-owned site; even corporations have been

known to cease to exist.

Elimination of the Post-Closure Liability Trust Fund means playing the

lottery -- taking the chance that an operator will be able to pay for

cleanup and compensation. How much more effective it is for the

public to have a ready source of monies -- paid by the responsible

party -- available without question, without necessary administrative

enforcement actions, and without litigation, to address any

environmental problems at the sites immediately. The asbestos

plaintiffs in the Manville case would have benefitted, if such a fund

had been established forty years ago.

There are some aspects of the fund that could be re-evaluated.

Currently, the fund is capped at S200 million. An increase in the

cap, or removing it altogether should be considered. No one can
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predict today what the demands on the fund might be, but it is

essential that the size of the fund be perceived as sufficient to

cover potential cleanups and compensation. By enabling industries

that must dispose of hazardous waste to manage their long-term

liabilities, responsible companies will be able to continue operations

and will be encouraged to engage in the best waste management

practices.

WASTE-END TAX

Nearly everyone would agree that the Hazardous Substance Response Fund

as authorized by CERCLA in 1980 will not be sufficient. Although

nearly 600 sites have been included on the National Priority List

(NPL), there are more sites waiting to be fully evaluated for

inclusion. Although most sites on the existing list have received

some attention from EPA, in most cases, actual cleanup for many sites

will only take place far down the road. There is only a little more

than a year left in the original five year program, and yet "final"

cleanup has taken place at only a few sites.

If adequate funding for Superfund is the prime objective of this

Committee, the ICWM must insist on a stable funding source. The

present feedstock tax has proven to be an administratively simple,

steady source of revenue. Because the IRS must track only about 800

taxpayers in collecting the feedstock tax, it has not been necessary
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to increase the IRS budget. We believe that the front-end tax concept

is a sound one, and should be improved by expanding its base,

increasing rates where appropriate, and addressing the concerns many

Industries have expressed about competing imported products made from

these feedstocks.

The Senate Environment and Public Works Committee has suggested that

this Committee examine a waste-end tax as a supplement for a feedstock

tax. These taxes undeniably have a political and emotional appeal but

their real value is questionable. In fact, waste-end taxes can create

undesirable distortions in current waste treatment and disposal

-practices. The Institute opposes waste-end taxes both on practical

and policy grounds. First and most important, as a revenue raising

measure, waste-end taxes have not been successful. In every case

where applied, states have realized significantly less revenue than

forecasted. In at least one case, collection costs even exceeded

revenues. In all cases, the states have been forced to search for

additional funds.

There are several possible reasons for revenue shortfalls: 1)

estimated quantities of wastes on which the tax fees were based may

have been in error; 2) the influence of a tax itself on waste

production and management tends to reduce the incoming revenue; 3)

illegal evasion of the tax may be a factor; 4) loopholes in the tax

rules reduces the amount of taxable wastes. The exact reasons for
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revenue shortfalls are unknown, but there seems to be general

agreement that a waste-end tax will not provide a reliable and

predictable source of revenue.

One of the major reasons Congress adopted a feedstock fee, rather than

a waste-end tax in 1980, was the relative immaturity of the federal-

hazardous waste program, and the possibility that a waste-end fee

might provide incentives for noncompliance. Although there has been

progress in identifying and tracking wastes, the possibility for

exemptions from system control remain. For example, a waste-end tax

could increase the economic incentive for an industry to seek a

political solution either by legislatively exempting their wastes, or

through regulatory delistings. Thus, a reduction in the universe of

hazardous waste would require increases in the waste-end tax. Serious

inequities among industries likely would result. Also, if a

consideration of hazard levels were not incorporated into a tax rate,

certain industries could be disadvantaged.

The philosophy of using waste-end fees to provide incentives for

proper waste management disintegrates when the actual administration

of such fees is considered. Let me provide two examples. First,

large amounts of dilute aqueous waste are disposed in underground

injection wells. Depending on discharge limits, some of these wastes

could be further diluted and discharged either directly to surface

waters or into publicly owned treatment works. Should this occur as a
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result of imposing a waste-end tax, the main effect would be to divert

waste from proper management and control to drinking water sources.

Second, some waste treatment processes increase the volume of the

waste while decreasing the level of hazard. In this case, a higher

tax would be paid on less hazardous waste, thus resulting in

disincentives for treatment.

There are a number of practical administrative questions of

particular concern to the commercial waste disposal industry, which

handles diverse waste streams. For example, there are vast

differences in definitions of hazardous waste between federal ands,

state programs. It is unclear how a tax could differentiate among

these differences. As taxpayers, record keeping would be highly

complex. At off-site facilities, operators will be faced with

determining which wastes are subject to the tax, and which are not.

He will have to rely on the generator identifying the origin of those

wastes. For on-site disposal facilities, those that receive 96% of

all hazardous wastes and where manifests may not be required,

verification of taxation may be difficult; evasion of the tax may be

difficult to detect also.

If the intent of a waste-end tax is to increase revenues for the

Superfund, other ways exist to broaden the tax base through front end

taxes. The options paper prepared for the Environment and Public

Works Committee explored some of them. A corporate surcharge is
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another possibility. The tax base for these options could be large

enough to provide a stable supplementary source of revenue. We

believe taxes which are imposed on products or corporate income will

be harder to evade than taxes on waste, including the proposal of

Allied Corporation to tax garbage.

Should a waste-end tax be included in the final bill emerging from

this committee, we would like to identify certain pitfalls and

implications of certain decisions.

1) The best way to insure that no waste escapes taxation is to

collect the tax at the point of generation, not disposal. A tax

collected at a disposal site provides the greatest incentives for

improper management. In addition, although the commercial waste

industry involved in final disposal will try to pass on the tax, to

the extent it cannot do so, generators will not be internalizing that

cost.

2) If the tax is to be collected from the disposal facility, it

should be made absolutely clear that the tax is collected at the point

of disposal only, not when waste is accepted for storage or treatment

includingg incineration). All treatment residues required to be

disposed at a Subtitle C facility, including residues of incineration

and other treatment technologies, should be taxed.
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3) There is one technology of waste management, which can be both a

treatment and a disposal method -- surface impoundments. The

owner/operator of a surface impoundment must declare the impoundment

either as a treatment facility with wastes removed for ultimate

disposal elsewhere or a disposal facility with wastes remaining in the

ground after closure. If collection is at the disposal site, a tax

would not be collected on the first (though a tax would be collected

at another disposal facility for disposal of the dredged wastes), but

would be collected on the second. That is as it should be. However,

it may happen that an operator decides not to dredge the wastes, and

closes the facility as a disposal site. No tax would have yet been

collected on this waste. If the tax is paid only on the weight (if

that can be determined) of remaining waste, the full amount of the tax

will not be collected, and perhaps even more important the tax has not

been charged to the customer.

4) We support the use of the metric ton measure rather than the dry

weight ton proposed by some. We presently are forced to collect the

Post-Closure Liability Tax on a dry weight basis, and it is fraught

with problems. Most of our members have chosen to collect the tax as

if the entire weight were waste -- in essence using the simple ton

measure. Those favoring the use of dry weight ton have some valid

arguments, particularly that the rate of tax for underground injection

on a metric ton basis is too high because of the aqueous nature of the
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wastes. We suggest that this peoblem be addressed by adjusting the

rate of tax and matching the unit of measure to that reported on the

RCRA manifest, for example, gallons.

5) Finally, it should be made clear that documents required by'IRS to

audit proper collection of a waste-end tax should be those already in

use in the RCRA system. In of-der to have a chance of working

administratively, waste-end regulations should track RCRA wherever

possible. If changes in RCRA documentation are needed, such as may be

the case for operating logs for on-site facilities, IRS and EPA must

work closely together to make sure that the systems remain the same.

You can see that a waste-end tax is not a simple undertaking; we fear

that such a tax actually could subvert rather than complement the

existing RCRA regulatory system. The experiences of the commercial

waste industry in those states with waste-end taxes have not been

good. Direct discrimination against commercial waste management

facilities -- where tax rates are higher -- has been common. Although

waste-end taxes proposed in this Congress do not set differential

rates based on whether the waste is managed on-site or by a commercial

firm, we believe that there are enforcement biases and institutional

factors that may differentiate indirectly. That means that the small

and medium sized businesses, the 84 percent of all hazardous waste

producers in the country that use our services, are also

disadvantaged.



217

There is no way to tax any foreign industry within a waste-end

taxation system. This magnifies the concerns expressed by the

petrochemical industry about foreign competition within U.S. markets.

This is the concern of our customers as well with a waste-end tax, but

one that can't be solved in the same manner as within a feedstock

taxation system.

Our hazardous waste program is finally beginning to work as Congress

envisioned. Waste generators already are reacting to the increased

cost of treatment and disposal by changing production processes to

reduce waste generation, by recycling or recovering practices.' When

all facilities are given final permits under the new amendments to the

RCRA, the economic incentive of regulatory compliance will be that

much stronger. Generators do not need the incentives that naany

contend a waste-end tax might provide. State and Federal regulations

already provide these incentives. Both the CERCLA and RCRA programs

are Just beginning to work; it seems to be a poor tiire to initiate

experimental taxation practices.
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June 8, 1984

The Honorable John 0. Dingell
Room 2221
Rayburn
Washington, D.C. 20515

Dear Representative Dingell: -

The Energy and Commerce Committee will soon consider H.R. 5640 to
extend and expand the Superfunt hazardous waste program. Among the
proposed changes is one wnicn would eliminate the Post-Closure
Liability Fund, a fund established by Congress in 1980 to protect the
public against the long-term potential for problems from closed, RCRA
permitted disposal facilities.

The Post-Closure Liability Fund is badly needed. There is no
insurance or otner guarantee that can assure that money will always be
available to clein up these facilities. No alternative program of
puolic protection is proposed in its place.

The 2ost-C:osure Liubiity Fund is a long-range program, since
there are no facilities likely to qualify in the near future. Thus,
Congress has :-ne to review the program and the operation of the Fund.
"naer tne circumstances, .,e urge that you remove Section 502 from the
;ill, thereoy reec:-nrc tne proposal to terminate the Post-ClosureLiaoilit,. Fura.

Sincerei-,
* .ER?,Ar; ;E - LZ :' ::S I '.T

1 ',ST! 7TuTC

.-S w - -C , --- T--

NATIONAL A SOCIATION OF LOCAL
GOVERMENTS CG HAZARDOUS WASTES

1ATiONAL PAINT & COATINGS
ASSCC;AT;O:, .'.C.

,."T GAL SCi:D TASTES 4At&GEM'E)IT
ASSOC*AT*C.

"^::T:.;G ::.CST,'ES CF A;*ERICA

BET AV.AILABL .C.O

BEST AVAILABLE COPY
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The notableble James Florio, Chairman
Subc-cnzittee on Commerce, Transportation and Tourism
U.S. B-ouse of Representatives
House Annex 2, E2-151
Washington, D.C. 20515

Dear M:. Chairman:

.. behalf of the National League of Cities and the 15,000 cities
:e re.:resent, " would like to express our support !o: reautho-
. z S .r!.und program. and for some of the most critical

.o:ovisons in ... R. 5640.

"t . 7.nerc, .nv:onnent and natural Resources Steering Comnit-
tee --- . .z..-.y and, following an excellent presentation by .ena
Stei.-,or of you: staff, reviewed our current policy on Superfund
in ii ;ht of recent :egislative developments.

First. and foremost, the Steering Com nittee unan imously supported
a S5 :o S12 billion Superfund. To support these increases in
Sucerfund, our cc..nittee recc.mend3 that the feedstock tax :ate
be increased, that some of the current exemotions f.:om the tax be
elin'-nied, and : a taxes be le'ie4 on some of the new che.ica*s
deemed by E?A to be hazardous. The Co.-ittee, however, does not
suPcor: a waste end tax. Their apprehension about such a tax
stems trh. tneir terce-otions that it is neither a stable nor
re!a*-b:e source of funds and that a waste end tax may result in
unde:-:eporting or legall dumping of hazardous wastes.

Sec.n-, the co--.ittee su.o-:ts t-he povisions in 1.*.. 5640 that
measure the level of nlean-tp against ex~sting environmental
standards at every site, and that timetaoles for clean-up be
statutorily mandated.

TheAu, the co-.-itee expressed f tc
in T7- ate le~ .. t ncorporazed, -in .... 5640 suchl as the 90-10

!e t atc• for long-tern 0 & M costs, the deletion of
state feedszock tax pre-emption, and applying the 50 percent
mat: requirements only where states own and operate sites. In

0Sq G"4. t:1:1 1.:1 ;sP.%:.a LVO#h14 L G1^ .4 :., ~9 1 . 0^0 4g9. GmgL%.e94Aq Ua44*a~:41.g.A~~ .. ,J9a~~,AJ~ .I*DW9 .~mej, .~ Ii.iM.&WOAE. V14 . 4. - -Mw. . t g

Dili~l~i~l W8"Pli '' 9" A:*:l L ., *'~ ill lt.E A U .99.. :,:.. . -. ''./ evl iU l''.:"ii *M 'IO'I l~iZl

39-919 0 - 85 - 15
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add-*.., however, our cofittee believes that state and local
gove:nnents be givenn greater authority In planning and implemen-
.... Superfund responsee actions.

The Zommittee did, however, express concern that R.R. 5640 does
no: continue the current post closure liability fund. Their con-
cern !or continuin- the fund is based on the supposition that
liable parties nay no longer be available should problems develop
years ae:er a site is closed.

The city officials serving on ou: committee believe that the $200
mii~n cap on the fund should be lifted to allow revenue to
aua:e in he fund and that liability not be transferred

12 ae site. The. believe t*,is change
F_ -A owners and cpera:ors to provide adequa:s

.c 1-:n =:zze:z:.cn for close! si:es, "hich the curren-
sicns Zc not.

"n a ::£c, :h c~i:'.,a- xzres. d, res rvatc-.s sco'zt .
was:5 end tax and vic:im comper::ion ar:angements.

The Zz--' z.ta a3 concerned that enac:nent of a victim compen-
sat.::-. Pr-.;saI had the poten:ia to open .s .;oodca:es to

claims. Other citY off icials beieve that any suc'n
pr:::. shau .. a d:ess not jzs: enclronnen:a in~ury caims and
tha: ruh- a P: rrz- should no: 'e ad-inistared by

e. on the :. .es you have overcome to
---- -c! - to a successful conclusion

ths . r. e supor your effor:3 and Look fc:ward to continu-

---- 1

inc tcwD, wiz- vc - t--wards z:.s end.

Kanz ,
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June 11, 1984

The Honorable John 0. Dingell
United States House of Representatives
2221 Rayburn House Office Building
Washington, 0. C. 20515

Dear Congressman Dingell:

, Ons'fie eve of the mark-up of H.R. 5640, which will extend and expand
the Superfund Hazardous Waste Program, the National Association of Counties
reaffir,,.,s its strong support for reauthorization this year. We believe
*that the level of funding provided in the bill is the ninimum amount needed
to begin cleaning up sites currently on the national priority list.

We further support the combination of a feedstock tax with a waste
end tax as a way of both increasing the size of the fund and providing
incentives for alternatives to landfilling of hazardcus -wastes.

kaong the proposed changes in H.R. 5640 is one which would eiiminate
the Post-Closure Liability Fund. The fund was established in i^-83 to pro-
tect the public against long-term potential proolens frcm. closed, RC,-A
permitted dis;osal facilities. Without this long-tern guarantee, counties
and local governments will be placed at financial risk should the respon-
sible parties not te available to pay for post-closure corrective actions.
Therefore, -,e s-or: the retenticn of the Post-Closure Liability Fund and
urge that you celete S-_,c:icn 502 frcm the till.

There is a strong consensus among our elected officials who have
res:cns :i~t: :r .' r:r...en:al ana :,lIc health protec.icn that Superfund
oucnt :o :e re :r:., r:w. 'e a:.iau- and su:-ort your efforts to reach
:his :.-I!.

Si.cereiy, - -

-Aeci':e Oirec:tr

R, cI
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AUTOMOTIVE SERVICE INDUSTRY ASSOCIATION rot M emFrs_.IFta.t ,sX1'd*t

444 Nlothr f.icni~an Avenue. Chicago. Illinois 60511 (312) 836.1300
xgp V Yo

WASHINGTON. O.C. OFFICE
.725 K STAUET. N.w,. 20006

202.223-5300
RICHARD r. TURNEY

June 8, 1984 *&,.MOOR R.o ,.seNT it

VIRGINIA S. SLISS
ASSOCIAYI WASWG1O. *C'.(S N"Y7'V

Representative John Dingell, Chairman
Energy and Commerce Co=it tee
2125 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Dingell:

The Automotive Service Industry Association, (ASIA), representing over 3,500
independent automotive wholesalers, warehouse distributors, heavy-duty parts and
equipment distributors, automotive electric service distributors, manufacturer's
representatives, manufacturers and remanufacturers of automotive replacement parts,
tools, equipment, chemicals, paint, refinishing materials, supplies and accessories
has several areas of coftcern with H.R. 5640.

ASIA believes the funding goals are over ambitious and that "wasce end" :ox'?s are
neither appropriate nor feasible. This type of tax gives our foreign cozoectrors one
more edge in a market already tilted in their favor.

Other concerns are: 1) The extent that remedies in the law as to "How clean is clean?"
go beyond what is necessary for protection of health and the environment. 2) The
federal cause of action contained in Title It legislates tort law standards in a harsh
and unfair =anner by specifying a standard of "strict, joint and several" i-abilitv
that could force a party resvon&iole for only a small portion of a waste site release
to be liable as-" .,e . cause .o'e-.hole release. 3) The ioint and several liability
in site.-cteanuos should be =ore fai:: apportioned usin3 guidelines to ensure fairness.
4) The post-closure liability fund should be retained to provide alternative public

on fro close es.

t c u : 1e n'c.nL aend=eits will be offered to correct some of
these inequities. :t is ir hore :n: you and your Co:,t:tee will fully explore these
issues and support: amendments whi:n could inorove and -ake this legislation more
equitable and workable.

AS:A appreciates -.our he12 ind interest in lezislating a reasonable, workable law to
benefit the entire country.

Sincerely,

Aichard F. Turned
//

!FT:gb

cc: Entire Commerce Cornittee
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allegations rest. in such detail as to
permit the Board to determine their
exact nature.
(Catatog of Federl Domestic Assistance
Pireram 'o.s"0504 operating.Dfferential
Sobs;dy IODS1l

By 0eer of the Maritime Subsidy Board
Dated: December V. 1982.

Geora P. Stawas.
Assistant Secrtlury.
5 1ose u?.,sa nd m:-,.s- S eal

54LIA,4 COO( 491-41-1

National Highway Traffic Safety
Administration

Denial of Petition to Commence Defect
Proceeding

This notice sets forth the reasons for
the denial of a petition to commence a
proceeding to determine whether to
issue an order pursuant to section 152(b)
of the National Traffic and Motor
Vehicle Safety Act. 15 U.S.C. l4,t2,b).

On June 3. 1982. John |upin. Consumer
Protection Lnvestigator of the city of
Virginia Beach. Virginia. on behalf of
Lewis S. Teff. pettioned for an
investigation of a possibly safety-.related
defect in 1981 and 1952 Pl)mouth Reliant
K vehicles. specifically that premature
failure of air conditioning hoses couid
cause a "blinding while cloud" and
possible loss of vehicle control by the
operator.

MHS:A believes that the leak t.at
apparently occurred in W'. TeIft's hoses
deposited some air conoitioning system
reir:gerant oil on hot erncne
components. which entered the
passescer compartment whle the car
was in io:*!on. The agency lear-ed that
in Nay 1931 Chrysler had instituted a
service ca.,a:e. on early 191 model
"K" vehicles :ecause o4 ecessive w ear
of t.e air c.cn:t:on;n d;scharze and
suction noses. and that .fr. Tcf.ft's car
was ehqi 'e for cor.eci;on. The
manufac.a:er stated tat it was rot
aware of anyt accidents. injuries. and
Instances of loss of vehicle con:ro! due
to the condition. NHTSA itself found no
similar complaints in its files. There .
being ro reasonable possiotlity that an
order of -.he nature requested wouid be
issued at :,.,e conclusion of an

,esta:;on, i;e petition was denied on
Decernoer 6. 1;32.

1Secs. 1:4. 15.. Pub. L U- Sat. 1170
115 V SC. .410.. t41:t, delegaitons of
awitority of -) CFR 1 :0 and 501-81

Issued on December 2. 1982.
Lynn L Bradford.
Assoctoe Admnisttor for Entorcement
ti1 Oo 5.31.l F1ed a- ASi AXt
BI1LdIN Cool $6-6.1

DEPARTMENT OF THE TREASURY

,Office of the Secretary

Hazardous Substance Uability
Insurance
AGENCY: Department of the Treasury.
ACTIO. Determination on feasibility of
private insurance as an alternative to
the Post-Closure Uability Trust Fund
(PCLF)
SUMMARV: Under Section 107(r)(4)(B) of
the "Comprehensive Environmental
Response. Compensation and Liability
Act of 1980" (Pub. L 96-510. December
11. 10801 and pursuant to the delegation
of authoirity in Executive Order 12316
(August 14. 1981) the Secretary of the
Treasury has determined that it is not
feasible to establish or qualify an
optional system of private insurance for

ost-closure financial responsibility for
azardous waste disposal facilities at

this time.
OATt: Effective on the date the
Secretary of the Treasury makes the
determination.
FOR FURTiER INFORMATION CONTACT.
,lark C. Bender. Room 3025. Department
of the Treasury. 15th & Pennsvivania
Avenue. NW.. Washington. D.C. 20220.
SUPPLIMINTARY FORMATION: Section
10;"W)(41(A1 of the "Comprehensive
Environmental Response. Compensation
and Lab~iity Act of 1980. or CERCLA.
directed the Secretary of the Treasury to
undertake a study and make a report on
the "feasibility of establishing or
quai;f:."; an optional system of private
insurance for post.closure fnanciai
responsibilitv for hazardous waste
disposal facilities." That report was
co-.!eted and sub.,tted to Conaress in
.arci 1932 see Part Three. Chapter 6.

"Haza:dous S'ubstance Liability
Insurance.' Department of the Treasury.
.larch 19321. It was concluded that at
this time private insurance is not a
feasible alternative to the Federally.
administered Post-Closure Liability
Trust Fund established by Subtitle C of
Title II of CERCLN.

As required by Section lt'kl(4l)B).
the reasons icr the determination are
reviewed below in a recapitulation of
the Secrotary s report.
1. The Post-Cosure Uability Fund

The PostC:osure Liability Fund
provided for by Cr-RCL\ was the end.

product of major uncertainties faced by
Congress in its efforts to provide for
new and safe hazardous waste disposal
facility capacity. Primary among these
uncertainties were: (1) The ability and
willingness of private industry to
establish new hazardous waste facility
capacity under RCRA (2) the
acceptability of new hazardous waste
sites by local communities: 13) the
distribution of responsibilities for the
"perpetual" care and liability attendant
to permitted sites: and (41 the
availability and affordability of private
Insurance as a source of financial
assurance for such sites.

The Post-Closure Liability Fund
addresses many of these concerns by
providing funds for the monitoring and
maintenance and the assumption of
liabilities of properly closed and
permitted hazardous waste facilities in
perpetuity. Specifically. the PCLF is
designed to assume (1 all of the liability
attendant to a "qualifying" hazardous
waste facility at the end of the 5-year
closure period (liability remaining with
ownersloperators during closure. and
(2) the costs of monitonng and
maintenance at the end of a 30-year
period spanning both closure and post.
closure.
It. Private Insurauce for the Post.Closure
Period

The question at hand is whether or
not private insurance as an alternative
to the PCLF will be available and
affordable for the owners or operators
of hazardous waste facilities in the post-
closure period. Technically speaking.
private insurance would have to extend
a ranee of coverage comparable to the
PCLF if it were to be considered as a
feasible option or substitute for the
PCLF. Civen the current structure of the
PCIF this means that private insurance
would have to meet at least three major
criteria.

First. private insurance would have to
be available to the owners or operators
of all hazardous waste facilities that met
the elibility standards of Section
IOIl-i.e.. havin; been operated under
RCRA permit. having been closed in
accordance to plan." and having been
maintained for five .ears after closing
without incident. Second. private *
insurance would have to accept all of
the liability of facility owners or
operators as imposco by CERCL\ and
"any other law- in perpetuity and
without possibility of termination, this
liability becoming ci ective the fifth year
after facility closure. Finally. pnvate
insurance would have to provide the
financial wherewithal tor the monitoring
and maintenance of facilities starting

1 58435
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thirty years after closing and continuing
in perpetuity.
Impediments to Private Insurance

Some of the more significant
impediments to the use of private

insurance as a substitute for the PCLF
are (1) the scope and nature'of liability.
(2) the difficulties of risk assessment. (3)
the need for "perpetual" coverage, and
(3) the potential for adverse risk
selection.

Liability Considerations. For private
Insurance to substitute for the PCLF it
would have to provide coverage for all
claims actionable under "superfund" as
well as all claims actionable under any
other (common or statutory) law.
Insurance coverage therefore would
have to extend to all Zosts of removal or
remedial action incurred by Federal or
State authorities consistent with the
National Contingency Plan. other
necessary costs of response incurred by
any other person consistent with the
National Contineency Plan. damages for
Injury to. destruction of. or loss of
natural resources, and. in addition.
liabilities ansing from all personal
injury and property damage claims of
third persons.

Accoraintly. the problem of uncertain
and potentially unlimited liability may
be even greater under the PCLF
standard than is the case under
superfundd" per se. For one thine. a
broader ranee of liabilities wouid be
specilicaily open to action under Federal
statute. For anouer. if private insurance
were to substitute for the PCLF as now
constituted, the owners or operators of.qualified- faclties could uitimateiy
"walk away" from all liabilities. This
means that the private insurance
company must be prepared to "stand in
the shoes" of the ownerso.erator. and] in
so doini render meaniiciess tue no'.mai
limits, exc;usions and cietenses
contaired in stancaro insurance
poiicies. If sucn a risk is assu.-ed at all
it wouid probably recu,'e s:.n;,"can:,y
higher. pe:naps ;ro*:b-t;% e. remums.

Rfs. .lssessme.: T.he ;r er o. :ask
assessment as a barrier 1o t.e
insurac.:ity of closed hazardous -.aste
fachities can be expected to v try over
t;re. bei':n of mini-tal consequ.ence at
the time of closini but c:owmn; In
importance throu-cout inc post-c!osure
period. r.Te fact that owners or
operators must mcr.i:or and maintain
ciosea 1,'es for a periodd of, Ih':rty .cars
is an assunne fac:or in rtis respect. l-at
Once Leonc mihs period there are ro
rec.-.rcenrs turas oinerstoperators
unccrtare te expense of loss
pret-ni:on measures. and the r:sks of
fic-clv ieteroration wilI be increasing
Wilh tire. insurers oave arguea that the

difficulties of such long-term risk
assessment would be a significant
bamer to private insurance as a
substitute for the PCLF.

Perpetual Coveraee. Pollution
Insurance coverage is currently
extended on a "claims-made'" basis
only. BuL significantly, the claims.made
policy w,!l honor only those claims
presented during the effective term of
the policy itself (unlike the occurrence.
based policy, which will honor claims
traceable to an incident which occurred
while the policy was in effect whenever
,uch claims are presented). Since this
ti'rm is generally set for one year at a
tin'e. and since the policy may not be
reissued for any number of reasons at
the end of its term. the claims-made
policy IM uniquely unsuited to provide
the type of perpetual coverae which Is
to be r,ade available by the PCLF.

For one thing, the claims-made policy
requires both an insurer willing and able
to underwrite the risk of the closed
facility year-after.year in perpetuity and
an insured willing and able to pay
premiums on a closed facility year-after.
year in perpetuity. Practically speaking.
these conditions may be difficult if not
Impossible to meet. Insurers as well as
insureds may cease to exist over time,
leading to temporary or even permanent
interruotions of facility insurance
coverage. Another likelihood is thaI as
closed facilities deteriorate over time
the underwriting risk will increase
commensurately. forcing insurers to
proicct themselves in terms of ever-
hieher premiums. Such a cycle of events
couid !ead rapidly to an aIfordabl!ity
proo.en o r Insureds whicts efekctiveiy
interrupts insurance coverage. Finally.
the increas:.g burden over time of
providing for the insurance coverage of
a cioseo iaciity may leao some owners
or overato-s to "abancos that facility.
L, a:i o mese cases rte fnancial
res:ons;olity for tne closed facility is
!Okeiv :o re% sri !o tie puoi:c sector.

.. sseL.iSe~ec:.,on. Another
frequeni.y-ct'ed ;:oiem which may
arise id a rate Insurance option to the
PC-- Is q-,;af.ed is trat of "adverse risk
seiec:::n.' ihe most c.-mon argument
is t.at ihe hi:herrisx fac:i':es woil use
Lhe i-CL? tnt.e lower.r.sk fac;iites will
reiy on private insurarce. If th:s type of
sltujtwon %.ere to deveoo. it is a'eued
that ..e Imnanc:ai inler:*y of the PCLIF
wou. oe uncerr.:rec. i..ce fees
co.. icu ,r.. iaw-r;sd :O.wr::,s would d
not cc a% a!i.u~e to c:M '..ensdie for the
d.s:uc:::;na:e expn s,-of -ci hig~h.
risk : €c;i:.es.
Var;c:o.,s on P.'::-c:e In.s'-'rorce

The purchase cf com.nercially.
proviucd prit ate insur-nce is not the

only insurance option open to potential
Insureds. Other private-sector insurance
arrangements may include self.
ilisurance. captive insurance companies.
pooling of risks, assigned risk pools. and
so on. But attempting to use any of these
options as an alternative to the PCLF
encounters many of the same
shoricomin-cs apparent in the analysis of
the commercial insurance market.

For example. self-insurance as an
option to the PCLF may be attractive to
certain larger and financially-strong
companies. It can be argued that many
such companies are as financially"secure" as well-known insurers and
that the precedent of self-insurance for
pollution risks already exists under
Federal regulations. However, even the
strongest of firms is unlikely to be able
to guarantee coverage of potentially
unlimited liability in perpetuity
potential liabilities may well exceed
available assets and in changing
economic circumstances any firm may
cease to exist, effectively terminating
insurance coverage.

Captive insurance companies are
attractive to some corporations as a
means of insuring the risk exposures of
the parent on a more cost-effective
basis. But for all intents and purposes
the captive insurer must operate as
would other insurers in the same
jurisdiction. Therefore, while some
advantages might be realized in terms of
affordability and the capability of the
insurer to ultimately accept all
respons-bilitv for the closed hazardous
waste stie. the captive is really no better
positioned with respect to the major
problems of unlimited Lability or
existence in perpetuity than are
commercial insurers.

The poolin. of risks as is done
currenity MitA the P & I Associations
and 1%e reccntly.formed Pollution
Liability Insurance Association would
undoubteoly ease the b,,r.wn of a
poliution incident for anj given
underwriter, but. here too. comparabilitv
wita the PCLF would be difficult if not
impossiole to achieve. Again. post.
closure iLability is uncertain and
potentially unlimited, an underwriting
prooiem no more acceptable to mutual
associations than to individual
insurance companies. And an insurance
pool is not muct more ILely to commit
itself to the perpetual. noncancell:able
coverage of a close f3;ctiy than is ,n
ind~vicual insurer. Nor cmn it be
guaranteed that all qualified f.cidtoie
wouiO be accepted is an insurablo risk
by the pool.

The same insurabtlhtv problems whicn
pertain to commerciailv-purcnased
insurance. sef-inmsurance, captive
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Insurance companies, and the pooling of
risks would extend to one degree or
another to most. if not all. purely private
sector post-closure financial assurance
options.
Ill .Messures to Foster Private Post.
Closure insurance

The analysis suggests that private
Insurance as a substitute in the entirety
for the PCLF may not be feasible in the
foreseeable future. The scope and nature
of the coverage provided by the PCLF Is
simply too distinct from that of the
traditional property-casualty insurers to
be readily assumed by the latter.
Therefore. the development of a
significant role for private insurance
means that either (1) the social goals in
support of which the PCLF Is designed
be scaled back so as to allow.
substitution in the entirety by private
Insurance, or (2) the role of the PCLF be
redefined so as to allow achievement of
the same goals In concert with as much
pivate insurance participation as is
feasible at any given point in time.
Scolin Back Social Cools

Under CERCLA the owners or
operators of permitted hazardous waste
disposal facilities can be exempted from
the payment of the PCLF tax if they
enroll in any private insurance plan that
Is deemed to qualify as a substitute for
the PCLF. But for all of the reasons
discussed in detail previously. pnvate
instance plans are unlikely to be able
to substitute for the PCLF at this time.
Thus the mutually exclusive insurance
arrangements currently called for-ie.,
either pay the tax and insure with the
PCLF or arrange to purchase equivalent
private insurance in lieu of the tax-
most probably ,vll leave potential
nsureos with no choice but the PCL.
It would seem that as long as the

"eliherlor" insurance arrang-ement
implied by CERCLA remains extant.
private insurance as an option may be
feasible only if compromises are made.
or expecta::cns lowered. with respect to
the scope and nature of the coverage
required. In short. the insurance
coverage requirements would .ave to
correspond much more closely to vhat
the private c.,arket reasonably can be
expected to provide. As a minimum.
therefore, the public policy compromises
probably would involve the acceptance
of the following: (11 limits on liability for
private parties: 121 provisions for
cancellable and nonperpetual insurance
con.trac:s such as the claims-made
police or the limited-term annuity: and
(3) the retention by facility owners and
operators of all responsibility for
insunng. monitoring, and maintaining
their facilities in perpetuity.

However. If measures such as these
were to be taken in order to qualify
private Insurance for post-closure
purposes a major complicating factor
might be Introduced. This complication
would be in the form of an
extraordinary asymmetry between the
coverage available from private insurers
and that of the Federally-administered
PCLF. Presumably, potential insured
would still have to choose between
either the PCL. or private Insurance. But
the asymmetrical coverages would
undoubtedly add to problems of adverse
risk selection, cyclical market capacity.
uncertain PCLP funding. non-uniform
coverage of insured facilities, and
overall market instability as insurers
and nsureds sought out optimum
responses to ever-changing taxi
premiurnicoverabe relationships.

The cost of bringing a reasonable
amount of stability, predictability, and
uniformity of coverage to the post-
closure insurance situation depicted
above would be the diminution of the
coverage of the PCLF to something more
consistent with private market
capabilities, such that the alternative
insurance programs would be truer
substitutes one for the other. But while
doing this may provide for a viable
alternative to the financing system of
the PCL., it would also involve a scaling
back of the social goals implicit In the
PCI.? and this would be a matter for
serious Congressional consideration.
Redefining the Post-Closure Liability
Fund

Private insurance participation In
post-closure may well be encouraged
and fostered without undue sacrifice of
social goals if the functions of the PCL
were to be redefined in ways which
served to supplement-rather t.an
supplant-private coverage. For
example. Lne tax.financed PCLF could
be altered so as to serve as a "last
resort' for claimants, In this case the
owners or operators of facilities would
continue to demonstrate financial
responsibility for closed facilities by
means of deductibles. private insurance.
and so on. iL the event that claims
exceeded the limits of the financial
responsibility requirements established
(by statute or requlationl for owners/
operators the additional compensation
would be provided by the "'fund". The
Federaily-atdministered fund might also
assume all responsibility for closed
facilities at that point in t.,ne when
private insurance were no longer
available fe q., the termination of the 30.
year monitoring and maintenance
period.

Alternatively. the PCL? might be
restructured to assume the roie of a

S"reinsurer". In this case private Insurers
might be much more willing to
underwrite insurance for closed
facilities if they in turn can spread the
risk to another party through
reinsurance. As noted in earlier
analysis. private reinsurance
arrangements. such as the Pollution

iabilty insurance Association. would
encounter many of the same problems
with post-closure as any individual
Insurer. But this would not be the case
for a government-sponsored reinsurance
program. Thus the PCLF might be
designed to pick up any "excess of loss"
of private Insurers over and above
stipulated limits: another variation might
have the PCILF provide "stop loss"
coverage in which event the primary
Insurer is protected against losses
exceeding an ateed upon percentage.

Finally. the PCLF could be given the
role of serving In perpetuity as the
"trustee" or "administrator" of all post-
closure sies. leveraging its own funds
by purchasing private insurance
coverage in the commercial market. In
this case liability limits would be
established and private insurers would
be Invited to bid on an annual basis for
the coverage of dosed sites. Loss
exposures beyond the established lImits.
catastrophic losses, and "uninsurable"
sites would remain the total
responsibility of the government fund. in
addition to the payment of premiums for
private coverage purchased and the
monitonng and maintenance of sites.

Unfortunately, as it turns out none of
the combined public/private insurance
programs which seem reasonable at this
point in time provide a clear and
separate alternative to the need to
finance via taxes a PCL.F.type fund. In
the cases of the PCLF as a "last resort"
or as a "reinsurer" there would be a
need for industry to purchase private
Insurance as well as finance the
government fund (presumably at a new
rate of taxation). Whether or not such a
combination of payments would be
more cost effective than the current
PCLF tax alone is not now determinable.
And in the case of the PCI.F acting as
"administrator" Industry still would be
oblied at least to make a tax payment
to finance the fund.
Stondcrds for Privore Insurance.

All of the foregoing measures to foster
private insurance participation in post.
closure could necessitate the
establishment of "qualifying" standards
or criteria. Until further experience is
gained with respect to the nature of the
risks and the losses incurred it seems
reasonable to expect insurers to be able
to respond at least within the limits of
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the current requirements for operating
facilities. At least Initially. therefore.

,any standards which might be
developed for private post-€losureinsurance could probably parallel
closely existing RCRA requirements.
IV. Finding and Coaciusions

For ccmmercially-purchased private
Insurance to substitute for the coverage
extended by the PCLF. at a minimum it
would have to meet the following
standards: FiraL private Insurance
would have to be available for each and
every qualinfis hazardous waste site
(at the affordable premium). Second. the
private nsurers would have to be
wiling to accept an uncertain and
potentially wunrted exposure to
liability as defined under CERCLA and"any other law". Third. private
insurance would have to provide
financial assurance for liability and.
after thirty years. monitonne and
maintenance in perpetuity. Finally. in
order to allow the owners or operators
of qualified facilities to "walk away"
from all future responsibilities for such
sites, private insurers would have to
"step into the shoes" of owners or
operators and effectively assume &U
managerial responsibilities for insured
sites.

Nothing in the materials submitted for
this study suesested that this type of,
comprehensive pnvate insurance option
for the PCLF Is feasible now or in the
foreseeable future. This observation
applies equally to commercially.
purchased insurance and insurance
variations suc as self-insurance.
captive insurance, and others.

Determrnrhion. Under Section
107(kl(4)(8) of CERCLA the
determination of whether or not It Is
feasible to qualify a pnvate Insurance
option for post-closure financial
responsibility is to be made "after a
public hearing." On May 3. 1952. a
public nouce was published (See 47 FR
193041 stating that a public hearing on
this issue would be held on lune 2. 1932
n the Main Treasury Buildint.

Washinilon. D.C.. if L.kteres:ed persons
wished to make an oral presentatLon.
The notice also stated that any written
data that interested persons wished to
submit in L:eu of making a presentation
at a heanng would be consiocererd.
provided that such comments were
received by lune 9.1982.

Since no person requested to make an
oral presentation, a public notice of
cancellation of the scheduled public
hearing was pubitshed ISee 47 FR
=7.42. Since no materials or additional
information which have oeen presented
since the publication of the Secretary's
report would cause any significant

alteration In the findings of that report.
the Secretary of the Treasury
determined that it is not feasible to
establish or qualify an optional system
of private insurance for post-closure
financial responsibility for hazardous
waste disposal facilities at this time.
Mark G. Bender.
AecriaDy aeisi.nI ec$$a'r .e|ir. O fice.
Fiancial lnnftiutioass Policy.
December ?. 1le.

pit O.& aw-s4i Vied 2-.a 84s egg
OiOs CON 4554-M

Comptroller of the Currency
10ocket No. 8a-271

Termination of Closed Receivership
Fund, Second Notice

Note-This document onelnsaly appeared
In the Federal Reister of December 23. 26a3.
It is reprinted in thisssue al the request of
the agency.
AOINCY: Comptroller of the Currency.
Treasury.
ACTION: Notice of termination.

S1UMMARn.Notlce is hereby given that all
tihts of depositors and other creditors
ofnational banks which have been
closed and for which the Comptroller
has appointed a receiver other than the
Federal Deposit Insurance Corporation
to collect liquidatine dividends from the
"closed receivership fund" shall be
barred after twelve months following
the date of the fourth publication of this
notice.
FOR FURtH1R INFORMATION CONTACT
Howard 1. Finkelstein. Attorney. Leeal
Advisory Services Division. Comotroller
of the Curency. Wash:ngton. D.C. 20.119.
(2021 447-1880.
SUPPLEMENTARY tNFORMATtON: Pursuant
to Section 409 of the Gam-St Germain
Depository Instiut:ons Act of 193-. Pub.
L 97-3.0 (Oc'ooer 15. ia-3l. notice ts
herey liven that ail rahts cf depositors
and other creators of closed nat:onal
banks to coi'ect liqu-dat:rn dividends
from t.e -closed receivership fund" will
be barred after twelve nont.6s following
the date of the fourth publication of this
not.ce.

Sect:ons 7.1-723 of the Depository
Institutions Dereeuiation and Monetary
Control Act of 198O clarified the status
of tte "closed receiversnip fund"-by
esiablishine a procedure for the
satis.ocito~ cr cancellat;on of all
outstanding claims for hquidatine
diviJenrds aoinc the termination of the
fund. I lwever. tne 1910 law applied
only to national banks closed on or
beio:e lanuary :- 1934. After the liw
Was passed it came to the Office's

attention that there had been at least
one bank dosed after the above date for
which the Comptroller appointed a
receiver other than the Federal Deposit
Insurance Company. The office
therefore sought clarification of the I9
law from Coneress. Congress provided
such clarification in Section 409 of Pub,
L 97-320 by striking the date of January
2. 1934 from the statute and substituting
therefor the phrase "which have been
closed and for which the Comptroller
has appointed a receiver other than the
Federal Deposit Insurance Corporation."

Under the provisions of the amended
law. the Office will publish notices in
the Federal Register once each week for
four consecutive weeks that all rights of
depositors and creditors of the fund will
be barred after twelve months following
the last date of publication of such
notice. This Is the second such notice.
Dunne this twelve month period, the
Office will accept claims for liquidatine
dividends from the fund. A claim should
consist of a Proof of Claim form received
from the receiver at the time of the
bank's closing or other acceptable
evidence of an unsatisfied claim. Claims
should be sent to the attention of Mir.
Robert L Teets. Manager. Accounting
Prerams. Office of the Comptroller of
the Currency. 490 L'Enfant Plaza East.
S.W.. Washington. D.C. 20219.

Folloins the close of the twelve
month penied, all unclaimed dividends.
together with income earned on
liquidatunj dividends and other moneys
rem .ir.inq in the fund. will be covered
into the general funds of the Office.

Dated; Decemoer 2. 19.
C. T. Condo et.
CoaspfroderaV'e Currenc.
ira " VO -1- rFd s-=.ai 45 Assl
ie"IN. coca 33-)1M

VETERANS ADMINISTRATION

VetCrans Administration Wage
Committee: Meetings

The Veterans Admntsuation. in
accordance wth Pub. L 9.2-r,3. gives
notice tat meetings of the Veterans
Administration Vae Committee will be
held on: Thursday. lanuarv 6. 1983:
Thursday. fanuarv 20. 1983: Thursday.
February 3, I8.'Thursday. February .,
1983; Thursday. March 3.1983;
Thursday'. March 1'. 19S3: and
Thursday. March 31.1933.

The meetics will been at 30 p.m.
and weil be held in Room 304. Veterans
Administration Central Office. at0
Vermont Avenue. NW.. Vashington. DC

420.

58438



227

The CHAIRMAN. Senator Roth.
Senator RoTH. Thank you, Mr. Chairman.
This morning we opened the hearing with Mr. Florio's testimony,

at which time the question was raised, Mr. Forney, with respect to
the impact of the House legislation on the chemical industry. And
if I understood Mr. Florio correctly, he did not see the House pro-
posal having any significant adverse impact on the chemical indus-
try. This is somewhat in conflict, I wduld point out, with the state-
ment by the OTA, the Office of Technological Assessments, a con-
gressional committee, where it says that:

An expanded program of the order of $10 billion over five years based largely on
an extended list of feed stocks and greatly increased rates of taxation on feed stocks
run a definite risk of having significant negative impacts on industry.

I wonder if you would care to comment as to how you see this
proposed legislation impacting both on the industry and on employ-
ment in the United States?

Mr. FORNEY. The impact of the expanded list of feed stocks is one
that is more properly commented upon by people out of the chemi-
cal industry, and the mining industry, and so on because most of
the items on the expanded list are items that are not important to
the chemical industry. And so I would like to address my remarks
to the greatly increased rate of taxation that is proposed with re-
spect to the existing list of feed stocks.

This has been a very troubled period, during the time since Su-
perfund was passed, for the chemical industry. And, in particular,
for the petrochemical portion of the chemical industry that is taxed
by Superfund.

I believe you heard mention this morning that total employment
in the chemical industry has dropped by some 50,000 people during
the past 2 to 3 years, during the recession.

Senator ROTH. 50,000 out of how many?
Mr. FORNEY. 50,000 out of approximately 1.1 million. We have

looked at the increased level of taxation that is proposed in H.R.
5640, and attempted to evaluate the effect of that on our industry
as we look, as I said, in particular at the increased rate of taxation
of those feedstocks that are already taxed. We believe that it would
place in very, very high jeopardy the shutdown of some 4 billion
pounds of capacity for these primary feedstocks, and would place in
jeopardy, very severe jeopardy, the jobs of another 30,000 employ-
ees in these primary petrochemical feedstocks.

It would also mean that something in the neighborhood of a mil-
lion of employees of Dow, who are involved in the manufacture of
downstream products in the chemical industry and elsewhere,
would be much more dependent than they are today on foreign
source materials.

So we see the impact as very, very great indeed, Senator, and
one that should be avoided, we believe, at all cost.

Senator ROTH. Well, can the negative adverse impact be offset by
some kind of a tax on imports?

Mr. FORNEY. Our belief is that it is very unlikely that this can be
accomplished. Our experience is that in the foreign trade area
when one attempts to impose a tax on a derivative product, say a
derivative of ethylene, the next thing that happens is-when you----
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impose a tax on, say, ethylene glycol or vinyl fluoride monimer
(phonetic), which are first order derivatives, the foreign trade im-
mediately moves downstream to the next product. It moves down-
stream to polyvin...,l fluoride, or it moves downstream to polyethyl-
ene carathelic (phonetic), to the next product. There is no end to
our chasing of the derivative products downstream that would be
caused if we started into that.

I do not believe that import taxes on derivative products are an
answer to this problem at all.

Senator ROrH. And even if it were, wouldn't we still have a prob-
lem in being competitive in our exports of these products? And also
would this tend to promote the idea that American companies
ought to produce such products out of country? Would it have that
at least financial effect?

Mr. FORNEY. The chemical industry has prided itself for many
decades in this country on being a very efficient, up to date, tech-
nologically active industry. We have consistently produced a large

s itive balance of trade. We produce this large balance of trade bv
bing competitive both in our home market and very, very competi-
tive abroad. So the impact that we face from unfair or very high
superfund taxes on these primary petrochemicals are bound to
affect us in both places. There is no question about that. The
amount of capacity that I talked about being t risk and the
number of jobs being at risk were our estimate of the combined
effect of what we would lose in our own market and in our in-
creased inability to compete abroad. We are losing on our positive
balance of trade. We have lost since Superfund came into effect
some approximately $5 billion from a $15 billion balance of trade
that we had in 1980.

And that rate of loss is accelerating. I would not pretend at all to
you that the strong dollar is not the strongest effector of this de-
creased positive balance of trade. But, nonetheless, the effect of Su-
perfund taxes has been significant and at the rates proposed in

R. 5640 would be very, very significant indeed.
Senator RomH. Mr. Chairman, I have further questions that I will

submit.
The CHAIRMAN. Senator Long.
Senator LONG. I'll pass.
The CHAIRMAN. Can I just ask one question? That's about passing

the tax on. What's the problem with that?
Mr. FORNEY. Our problem with passing the tax on is that this is

an international trade arena, Mr. Chairman. That there is no way
that we can pass this tax on when we look at the competition that
is coming to us from these first and second derivative products
from abroad. They are not subject to the tax, and we must compete
with them. So, there is just no way, in our opinion, that we can pass
these taxes on. This has been very clear to us in the period of oper-
ation that we have had with Superfund, and there is no question in
our minds that it would become an even greater problem at the
much higher tax level proposed in H.R. 5640.

Senator LONG. Might I just interru pt to ask you to illustrate that
in a way that would be more graphic? People who don't understand
your business as well as you do have difficulty understanding pre-
cisely what you mean.
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What about, for example, a plastic product that is made into a
hose after it leaves your plant. You are competing with a foreigner
for the sale of the hose as well as for the sale of the chemical out of
which the hose is made. Is that the kind of thing you are talking
about? I'm just not sure that a person reading the record will un-
derstand from the generality of your language just what that
means.

Mr. FORNEY. Let me try a specific example, Senator, and one
that I think is fairly straightforward and one that we encounter all
the time in our everyday lives.

.Ethylene is one of the primary petrochemicals that is subject to
Superfuw9 tax. Now ethylene-is made very commonly into a mate-
rial cal. "VCM," or vinyl fluoride monimer. Vinyl chloride mon-
imer is made into polyvinyl fluoride. Polyvinyl fluoride, chips of
plastic, is made into a lot of very useful materials in our society,
probably the most common which are water pipes and siding for
houses.

Now the reason that we can't compete in this area if we are sub-
ject to very, very high taxes on our ethylene is that the people who
are not subjected to those taxes, people in Europe, the people in
Taiwan, what they are going to do is shift to this country the vifiyl
fluoride monimers. And even more likely they are going to ship to
this country the polyvinyl fluoride or even more likely than that,
ship the pipe or the siding. That's what they will do.

The CHAIRMAN. Senator Bradley.
Senator BRADLEY. Thaxik you very much Mr. Chairman.
I would like to ask Mr. Forney, if he could, to try to think

through with us the revenue issue. We, say, are going to look for
somewhere between $5 and $10 billion. Pick the low end, if you
want. And the real decision we have to make is what portion of
that is on feedstock, what portion from general *revenue, anl what
portion from maybe waste end.

How would you advise us? What percent do you think should be
from feedstock and from general revenue of any package that we
would decide on?

Mr. FORNEY. Let me summarize my written testimony in that
regard, Senator Bradley. We believe that the existing list of feed-
stocks-that is to say those that are taxed under the present super-
fund law can and should be continued to be taxed at the present
level, but not above that level.

Senator BRADLEY. And that over 5 years generates about $1.6 bil-
lion. Is that correct?

Mr. FORNEY. Yes; roughly.
As I mentioned before, expanding that list of feedstocks to in-

clude a number of other materials that are not now subject to any
tax at all is something perhaps more properly addressed by others
because many of them are not an important issue to our associa-
tion. But it is possible that some amount of revenue could be raised
from those sources.

The Chemical Manufacturers Association supports very actively
the concept of a waste-end tax. And I would like to speak to that to
some extent.

Senator BRADLEY. And as you speak to it, could you-speak to the
collection element of it?
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Mr. FORNEY. Yes.
The existing Superfund law has a waste-end tax in it. It is called

the "post-closure trust fund," or something of that kind. This tax is
being collected at the present time. It is being collected and collect-
ed quite successfully from a number of payers in spite of the fact
that there has been no real enforcement effort aside from publica-
tion in the Federal Register to attempt to get people to pay the tax.

It's collected at the rate of $2 per dry weight ton. Approximately
$2/2 million in the last quarter, roughly an annual rate of some
$10 million.

The specific proposal of the Chemical Manufacturers Association
is that this tax be levied at a rate not at $2 per dry weight ton, but
$50 per dry weight ton. And it is our belief, based on the actual
collections to date, a modestly more effective or vigorous enforce-
ment policy, plus an inclusion in that tax of ocean dump material,
and an inclusion in that tax of material stored for a year or more,
now not included in that tax. This tax would produce somewhere
between $300 and $400 million.

Senator BRADLEY. And, again, do you have any questions about
how it would be collected? The waste end tax where the residue is
deposited, that is where you will be assessed the tax. Do you have
any fear if at the end of the line there is a tax waiting for the
person-:or the company that is going to dispose of the waste, that
they-have the incentive to dispose of it prior to getting to the end
of the line?

Mr. FORNEY. In time, Senator, at the tax level I have described,
some people will find ways to recycle that material and to do
things with it that we desire, actually have done with it from an
environmental standpoint. And I believe that the likelihood is that
that tax may collect more in the first year than it would in the
fifth year. And in my opinion, that would be the good news for the
environment and not bads new at all.

Senator BRADLEY. I tend to agree with that last statement. So if I
et your numbers right, you want $1.6 billion from feedstock over a
year period, as is presently the case.
Mr. FORNEY. From existing feedstock.
Senator BRADLEY. Existing feedstock. And then you want a

roughly $300 million a year from waste end. That's $1.5 and $1.6
billion. That's about $3.1 billion. Now are you suggesting that we
get the rest of the money from general funds?

Mr. FORNEY. Senator, I would say there are two sources of get-
ting that. Perhaps three sources. I say again you might very well
wish to address the additional list of feedstocks that are in H.R.
5640 not now taxed. General revenue funds are certainly some-
thing that I believe your committee should consider very carefully.

I also believe that there is a very large opportunity for cost re-
covery of Superfund moneys where Superfund has been used to
clean up the site and the people who are responsible are then pur-
sued to pay it. I believe that that can easily be brought to the point
of easily raising $200 or $300 million a year.

Senator BRADLEY. Do you know how much it has raised in the 4
years that the Superfund has been in operation?

Mr. FORNEY. The Superfund hasn't really progressed far enough
through these sites to raise a lot of money of that kind thus far.
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Senator BRADLEY. All right.
Mr. FORNEY. One of my main disagreements with Mr. Ruckels-

haus and Mr. Thomas and what I think is a very, very excellent job
that they are doing this is that I believe actually there will be a
much higher proportion of what I call privately financed or pri-
vately led cleanups. Their projections have indicated perhaps 40
percent of the sites would be cleaned up without Superfund money.
Experience thus far would indicate that it has been well over 50
percent.. And I believe that with aggressive action that the likeli-
hood is we may be able to keep that percentage quite high, and
thereby reduce the amount of numbers that are needed for Super-
fund finance cleanup.

Senator BRADLEY. Could I just ask one more question, Mr. Chair-
man?

The CHAIRMAN. Sure.
Senator BRADLEY. Does anyone on the panel disagree with what

Mr. Forney has said?
The CHAIRMAN. I think they may disagree on other things.
Dr. PIRAGES. May I comment on other things I might disagree

with?
Senator BRADLEY. Sure.
Dr. PIRAGES. I think it's a little misleading to compare the waste

end tax with the post-closure liability trust fund as the objective of
the two are not the same. A waste end tax is used to raise a specif-
ic amount of money annually as a budget item. In other words, you
are basing your program budget on that expectation.

The post-closure liability trust fund, however, does not have that.
It is a collection over time aimed to reach a particular ceiling
which at this point may or may not be an appropriate feeling. But
you are not trying to fund a program on an annual basis from the
post-closure liability trust fund.

Our concern is that if you have an expectation that annually you
will raise $300 million from the waste end tax while you may get it
the first year because of the restrictions in the Solid Waste Dispos-
al Act and because of the decreased amount of waste going to land
disposal facilities, we believe you won't get that amount the second,
third, and fourth year.

• How do you manage a program when your funds are being re-
duced?

Dr. ALTER. Our members have supported the post-closure liability
fund for that purpose. We are disappointed that the House did not
agree. Certainly it could be used for the purposes, et cetera, ex-
panded or not, as has been stated. But the fact that it is taken out
of the House bill is disturbing.

The other is that our membership has not been able to agree on
this waste end or not waste end. The argument within our halls is
,the same as the argument within these halls. There are so many
tradeoffs.

I would suggest, however, that perhaps the lack of disagreement
is because we have been talking about this in terms of a very large
sum of money. The argument appears to have started in the terms
the sums the House has been talking about and even at the sugges-
tion of the Environment and Public Works Committee. And yet the



232

concensus within our membership, and I hope elsewhere, is that
that amount is too much. EPA's view is certainly that.

It seems logical, then, that if the argument could be brought
down to the smaller amount, I suspect our members might more
easily find a concensus on waste end tax.

The CHAIRMAN. As I understand, everybody here supports exten-
sion of the Superfund. Anyone who does not support the extension?

[No response.]
The CHAIRMAN. Is there any disposition to try to figure out some

way to do it this year? And I know what you have said in your
statements.

Dr. ALTER. Excuse me, Mr. Chairman. Do I understand your
question right? Do you feel that we should or should not?

The CHAIRMAN. I just asked if there was any disposition. You
have all indicated that-not all of you, but you have and others-
you wait until next year because of the expiration data, and there
seems to be some logic in that. But is there any disposition to see if
we can't forge something. There is going to be a lot of pressure
around this place starting about next week to do something.

Mr. FORNEY. The position of the Chemical Manufacturers Asso-
ciation has been that a good bill is more important than the timing
of when we get it. Now we recognize, as Mr. Thomas said this
morning, that the existing Superfund mandated a study that the
EPA has not yet completed, and that, therefore, to a certain extent
the Congress is operating without all of the information that they
may have available. We have participated in this legislative proc-
ess extensively through the House and the Senate because we be-
lieve that if the matter is being discussed, we want to be there dis-
cussing it with the people who are making the decisions.

But as far as we are concerned, the quality of the bill is much
more important than the timing.

Dr. ALTER. Mr. Chairman, if I may echo that and add to it that
we note there has been little report in the press, little apparent un-
derstanding among public statements of members who are not like
yourselves, directly involved, as if reauthorization is needed now
because something has to happen today. Whereas as we read the
Senate and the House bills-of course, they will take effect only
after next year. It's October 1, 1985. So this puts additional ques-
tions on why the rush.

I would also point out the history of this bill, of this law; the
rush in the 1980 lame duck that many of us remember. And what
has happened. We have had controversy. We have had worry. We
have had loss of public confidence in the ability of the country to
grapple this problem. It seems that another few months is a worth-
while investment.

Senator LONG. I just want to say, Mr. Chairman, that I notice
that the bells have rung while the witnesses were testifying. We
are voting in the Senate right now on the nomination of Bruce
Bowden to be a District of Columbia judge. Behind that will come
another vote back to back on another important bill, a disability
insurance bill, which is a $23 billion a year program, and I hope it
doesn't become a $100 billion program. Behind that is the measure,
for which great pressure is being built to try to rush us to a deci-
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sion with regard to installing television in the U.S. Senate, which I
think will have far more impact than appears on the surface.

The CHAIRMAN. The trade bill.
Senator LONG. Meanwhile, the trade bill is waiting its turn to try

to get before the Senate. And each one of us is interested in that
trade bill. It's very important to everybody in the entire United
States.

I just want to make this point on behalf of the Finance Commit-
tee. This committee has exclusive jurisdiction over measures to
raise revenue, and no other committee has any jurisdiction over it.
To pretend that some other committee has jurisdiction over a $5
billion or $10 billion tax is just wrong. If anybody wants to argue
about it, I will debate that question with them until the cows come
home. I will tell them before the U.S. Senate. We have that duty.
We have that responsibility. And as one who 'has served on the
committee for 30 years, I have had a lot of experience with it.

We have had to convince some people that we had jurisdiction of
it. And we have been reasonably successful at it when we had to do
it.

Now I just want to do my duty to my country if the good Lord
gives me the light to see it. And, I, for one, need more guidance
than I have been able to get from the time these witnesses have
been testifying. Here is one witness representing all the refiners. I
suspect this will put a lot of them out of business. Another witness
representing the entire chemical industry. I fear that a lot of them
are going to go out of business even if you don't pass the bill-
whether you do or don't.

Others are representing the broad flock of all American business
through the national Chamber of Commerce. And I say, Mr. Chair-
man, and members of this committee, I need more advice than I'm
able to get from these witnesses and from others in the time we are
alloting. Those witnesses are representing goodness knows how
many hundreds of thousands of businesses in the country under
our procedure-and I'm not criticizing anybody. I have used my
power as chairman to slim down some statements too. And I'm just
as guilty in abbreviating here as others.

But those witnesses have presented their statements in 15 min-
utes. Now maybe I'm just slower. I come from Louisiana. I'm a
southerner. And maybe I am just slower than some other people.
But if I find time to talk to somebody in my office, I never make
appointments for less than 15 minutes. It usually takes me that
long to hear what the other fellow has to say and react to it at all.

N ow I'm going to come back as soon as I can. I hope the wit-
nesses will be available so I can ask some questions. But I would
hope that we are not going to try to rush the judgment so fast that
we don't know what we are doing, becaus, if we don't know what
we are doing, I don't know how the Senate is going to know what it
is doing. So I hope we will take time to focus on it.

The CHAIRMAN. That's fine. I don't quarrel with that.
I will say in fairness to the Senate committee, they left a lot of

blanks on taxes. They didn't fill in any taxes.
Senator LONG. Well, that was very generous of them.
The CHAIRMAN. They did write a few in like--[Laughter.]
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They Wrote a tax exemption for animal feed. I assume there are
some farm votes at stake there. [Laughter.]

So they stuck in a few provisions, but by and large the Senate
Committee on Environment was very circumspect, and they have
recognized very clearly that the jurisdiction is in this committee.
And I assume we will retain it.

I sort of had the feeling this morning that Senator Bradley was
indicating that if it didn't get out of the committee somehow it
would show up on the floor. Is that correct?

Senator BRADLEY. Mr. Chairman, I have every confidence that we
will be able to move to markup. And I hope you will see us have
the markup, and the Senate will have the benefit of our delibera-
tion. And I think that's the best way to go.

I do think that issue is so important to people, though, that they
do want to have a chance to look at it before they leave in October.

Senator LONG. Well, I would hope before we vote on it we will at
least have both feet flat on the ground so we will have some indica-
tion of where we are when we see the vote on this important meas-
ure.

The CHAIRMAN. I feel that way. I went to Dallas. We had a little
meeting down there last month that lasted 2 weeks. But some of
the House colleagues on the Republican side are around here
screaming "no tax," that voted for this thing over on the House
side. You know, $10 billion in new taxes, but they were down there
condemning all others on this side. [Laughter.]

Senator Rom. Mr. Chairman, I would just like to say that I
agree with Senator Long. I think it's critically important that we
have the opportunity to hear the pros and cons. For example, some
questions that I would like to ask and get some answers to-this
morning we had testimony from EPA that they need $5.2 billion
plus inflation. And I would like to get the comments of these gen-
tlemen. Second, I would like to have the comments on whether or
not we ought to move in the direction of a surtax. Would that be a
more equitable, viable means of spreading the cost?

But I do emphasize, as one who strongly supports the continu-
ation of the Superfund and believe that we have to extend or
expand the funds, that it is critically important that we don't kill
off the industry. I know right now we are trying to save the steel
industry. And I can't agree with those who say these measures
have no impact, because I think the records show that what we do
here is very important. So I would urge that we give these gentle-
men full time to explain their point of view.

The CHAIRMAN. Senator Long is coming back and others of us
may come back. But we do have another hearing scheduled, I
think, all day on Friday. And there are still other witnesses who
are insisting that they should be heard. We don't want to shut any-
body off.

Can you all wait for a while? Do you have any planes to catch, or
trains to catch, or whatever? But Senator Long will be back, I
would say, in about 10 minutes.

Senator BRADLEY. Mr. Chairman, it would be very helpful if each
of the witnesses are very specific on how they think the committee
should raise the revenue. Very specific because otherwise if we
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haven't had your views on what you don't want, we might end up
with something that you don't like.

The CHAIRMAN. Well, there seemed to be a rather large gap
there as I added the figures. I don't know where you get the other
$2 or $3 billion.

Senator BRADLEY. Increased compliance and tapping the under-
ground economy. [Laughter.]

Senator ROTH. Mr. Chairman, I have a markup of my Govern-
ment Affairs Committee at 3:30 so I will be delayed, but I hope to
return.

The CHAIRMAN. Well, we will see you in a few minutes.
[Whereupon, at 3:15 p.m., the hearing was recessed.]

AFTER RECESS

Senator ROTH. The committee will reconvene. I will temporarily
take over until the chairman arrives.

Senator Long, would you like to begin the questioning?
Senator LONG. Thank you, Mr. Chairman.
Let me first ask Mr. Forney. Mr. Forney, how many chemical

manufacturing plants or processing plants are you speaking for
before this committee?

Mr. FORNEY. The Chemical Manufacturers Association, as an as-
sociation, represents more than 90 percent of the chemical-pr- iuc-
tion capacity in this country, large and small. I daresay that. The
number of plants is several thousand. I will supply that exact
number for the record.

[The information from Mr. Forney follows:]

39-919 0 - 85 - 16
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CN
CHEMICAL MANUFACTURERS ASSOCIATION

February 11, 1985

Mr. Ed Danielson
Senate Finance Committee
231A Hart Senate Office Building
Washington, DC 20510

Dear Mr. Danielson:

I am pleased to provide the following supplementary information to Mr. Forney's
testimony on November 16, 1984.

On page 235 of that testimony, Mr. Forney agreed to supply the committee with
the number of chemical industry plants. According to the 1982 Census of
Manufacturers (the-latest government data available), there are 4,756
establishments (plants) with more than 20 employees in SIC 28 (Chemicals
and Allied Products). The total number of all establishments (including
those with more than 20 employees) is 11,853.

On page 240 of Mr. Forney's testimony, he agreed to provide the committee
with statistics on the percentage that petrochemical exports accounted for
relative to all chemical exports, and also the trade balance for petrochemicals.
Of the 28 four-digit SIC industry numbers of SIC Group 28 (Chemicals and
Allied Products), the Department of Commerce defines 8 of those industry
numbers as the petrochemical industry (see footnote). Exports for the
petrochemical industry as so defined were $9.529 billion in 1983 according
to the U.S. Department of Commerce 1984 Industrial Outlook. This figure is
49 percent of the $19.425 billion total exports for SIC 28 as reported
by the same publication. Imports for the petrochemical industry for that
year. were $3.914 billion - giving a positive trade balance of $5.615 billion.

If you have additional questions, please do not hesitate to call me at
887-1130.

Sincerely yours,
- I

K. James O'Connor, Jr.
Legislative Representa :ive
International Trade & -conomics

Attachment

cc: Marilyn Mooney - Du Pont

FOOTNOTE

SIC 28

2821 Plastic materials and resins

2822 Synthetic rubber

2824 Non-callulosic organic fibers

2843 Surface active agents

2865 Cyclic cLudcs and intermediates

2869 Basic industrial orgaiiic chemicals

2873 Nitrogenous fertilizers

2895 Carbon black
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Senator LONG. And how many companies, how many business
entities-corporations, partnerships and individual industries-
does that amount to?

Mr. FORNEY. Well, the Chemical Manufacturers Association, as I
said, more than 90 percent of the capacity has a membership, I be-
lieve, of between 150 and 200 members.

Senator LONG. And how many employees--
Mr. FORNEY. 180.
Senator LONG. 180. And how many employees- did you say

worked for this industry?
Mr. FORNEY. Of the total chemical employment, I will again look

for my sources here. The total employment of the chemical indus-
try as represented by the companies in the-association is about 1.1
million.

Senator LONG. One point one million jobs?
Mr. FORNEY. Yes, of which only about 300,000 or 400,000 are in-

volved in primary petrochemicals of the kind that are being specifi-
cally taxed in this bill.

Senator LONG. Well, does this bill pose a threat to the down-
stream jobs?

Mr. FORNEY. Senator, it does not impose a stress to the down-
stream jobs. A company that was strictly in downstream chemicals
would not be directly taxed and would be in a position to purchase
their materials either from abroad or from U.S. producers, and
that's very commonly done in our industry. And so except for the
fact that the demise or loss of the upstream producers in the
United States might pose some eventual danger to the viability of
those downstream producers, they would not be immediately eco-
nomically disadvantaged.

Senator LONG. Well, I'm concerned about the downstream dump-
ing because of Mexicans providing natural gas oil to chemical com-
panies and certain other companies at a far lesser price than they
are willing to sell those raw materials to the United States. Does
that pose a problem as far as the downstream processors are con-
cerned?

Mr. FORNEY. Again, initially, Senator, that problem primarily
arises upstream with, say, natural gas as it impacts producers of
methanol, ammonia, or urea (phonetic). One of the plants that Du
Pont announced earlier this month that it would shut down this
year is a methanol plant heavily affected by that artificial pricing
of natural fas in countries abroad.

But that s an upstream problem. Downstream, the danger does
not exist short term. In the longer term, the danger could exist be-
cause if you have no viable domestic upstream supplier, on a long-
term basis the downstream industries tend to migrate abroad as
well.

Senator LONG. That brings to mind the problem that we are con-
cerned about in Louisiana. The Mexicans provide natural gas for
ammonia at a mere fraction of what natural gas costs in the
United States. You are familiar with that, are you not?

Mr. FORNEY. I'm very familiar with it, sir.
Senator LONG. If you are making ammonia in the United States

about 85 percent of the cost of the natural gas. The low-cost Mexi-
can natural gas is putting the product at about, let's say, 25 per-
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cent of what it is really worth on the world market or what it is
worth in the U.S. market.

Mr. FORNEY. Much less than that in many cases.
Senator LONG. Much less than that in many cases?
Mr. FORNEY. Yes.
Senator LONG. That puts it in position to sell it so cheaply that

there is no way you can compete with that. If you charged zero for
your labor and your other expenses here, you still wouldn't be com-
petitive.

Mr. FORNEY. That's exactly right, Senator. True of ammonia,
methanol, and urea, the big products that are affected by that. And
Du Pont hqs-basically shut down its ammonia plants. And as I said,
we are shutting down one of our methanol plants at the end of this
year for exactly the reason you state.

Senator LONG. Now the same thing that is happening with
regard to ammonia could happen to ethanol too, could it not?

Mr. FORNEY. Ethanol is derived from ethylene and it will take a
somewhat longer period of time.

Senator LONG. Ethylene. I mean ethylene.
Mr. FORNEY. Ethylene, yes. Ethylene itself is not an easy product

to transport interstate, and so what most people do is they go a
little bit downstream, as I described in the example I used with you
a little bit earlier this afternoon. They would go downstream typi-
ca1l from ethylene to yin 1 fluoride monomer or the poly vinyl flu-
oride or they would go rom ethylene to ethylene glycol. Those
would be the more likely things to be transported in international
commerce.

Senator LONG. In the last analysis, are you subject to the same
threat once they have the money to build the plants? Could they do
the same thing to you with those products that they could do with
ammonia?

Mr. FORNEY. No question about it, sir.
Senator LONG. So it could be done. That's a distinct possibility.
Mr. FORNEY. Well, I think it's much more than a possibility.

Under the terms that are described here of taxation that are being
talked about for the primary feedstocks, it's not only a possibility,
but it's a very great likelihood.

Senator LONG. It's more of a probability than a possibility.
Mr. FORNEY. Yes, sir.
Senator LONG. Then it is fair to say that unless Congress or the

executives see fit to take an attitude more favorable to the U.S.
manufacturers of chemicals than they have taken up to this point
many of them may well be facing the death penalty already.

Mr. FORNEY. I believe that's very much the case. The primary pe-
trochemical industry is sort of on a survival basis in this country
with the existing Superfund tax level. And it's influenced greatly
by the kind of artificial pricing of feedstocks that goes into most of
these foreign plants.

But our plants here are large. They are efficient. They are
modern. We have spent a lot of money over the past several years
keeping our plants modern. Speaking for my own company, we
spent many, many tens of millions of dollars modernizing our own
ethylene facilities to ensure that they can convert feedstock to eth-
ylene at the lowest possible cost. So we are not operating in this
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country--either in my company or in other companies-on thebasis of an inefficient, outmoded industry. We are not bad at all.
And given a reasonable chance to compete, we can compete.
Senator LONG. Does Saudi Arabia and Kuwait have the funds to

build plants to compete with what you have here?
Mr. FORNEY. Saudi Arabia has under construction and near com-

pletion several petrochemical complexes that will manufacture eth-
ylene and/or their derivatives.

Senator LONG. How about Kuwait? Even if they don't have it, do
they have the potential to do it?

Mr. FORNEY. They certainly have the potential to do it, sir.
Senator LONG. Now if money is made available by whatever

sources, be it the World Bank, American banks, European banks,
Japanese banks, if money is made available, to the Mexicans, Ven-
ezuelans, or other oil producing companies, could they construct
and operate the same kind of modern plants that are so very com-
petitive under your supervision?

Mr. FORNEY. The Mexicans and the Canadians already have, sir.
Senator LONG. They already have.
Mr. FORNEY. That process is well underway in both Mexico and

Canada. And the Venezuelans certainly have the potential to do so
although it has not occurred there as yet.

Senator LONG. The thing that troubles me is if we are going to
put taxes on your industry or other industries, that that merely
amounts to a death sentence. Just put them out of business. Just
drive the last nail in their coffins. And it seems to me that we
haven't achieved anything. If all you do is overload the camel until
you break the camel's back, the camel is not going to deliver any-
thing at the other end.

I think it's only fair for us to take a look and see what is the
ability to pay because if you tax to the point where it is no longer
economical for a person to compete in your area, I think I know
what is going to happen. They are going to go into something else,
are they not?

Mr. FORNEY. That is correct, sir. We have said that these pri-
mary petrochemicals cannot be taxed above the levels that they
are being taxed under the present Superfund. That's at the $300
million level. To go above that, takes an industry that is already
sort of tottering and virtually ensures that it will no longer be
viable in this country.

Senator LONG. When you talk about imposing the tax on the for-
eign imports, is it not true that if a company has enough volume of
production in their own market or in some market where they do
not pay the tax, doesn't that put them in a position that they are
in a better position to pay the tax on the excess? For example, if
you make a million units of something, and you have got your
overhead covered, and you have got your ordinary operating ex-
penses paid, can't yourproduce an extra hundred thousand units
very cheaply compared to the first hundred thousand units?

Mr. FORNEY. There's no question about that, sir.
Senator LONG. If that's the case, on the additional units, with a

lower unit cost, wouldn't that put foreign firms in a much better
position to pay the tax than American firms who are having to pay
the tax on all of it?
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Mr. FORNEY. That's very true, but I would say again I don't think
that's the main danger as far as products coming in here from
abroad, Senator. The greater danger is even worse than that. And
that is that they will run those facilities full abroad and not worry
about paying the tax at all because they will make the next prod-
uct downstream, or the next one downstream, as in the example
that I used earlier, and the products will come in here without any
tax on them at all.

Senator LONG. You are saying that, as far as foreign manufactur-
ers are concerned, they can turn their chemical products into
either chemicals or even finished products further downstream and
put those in in competition with your products where they haven't
paid the tax.

Mr. FORNEY. That is correct.
Senator LONG. If you use the illustration I was using where the

chemical becomes a pipe or it becomes a garden hose, they are not
paying the tax on the garden hose or on the pipe. In that case,
those who thought that they were going to put the American in a
position to compete by putting a similar burden on the foreigner
has simply put him in a position where he is competing for the
final customer rather than competing for the intermediary custom-
er.

Mr. FORNEY. That is correct, sir. There is no way that this prob-
lem can be solved by putting a tax on primary petrochemicals
coming in here or even their first line derivatives.

Senator LONG. In other words, if the foreign producers are com-
peting downstream and you are not taxing them all the way down-
stream to the point that they will go, then the idea of passing the
cost along assumes that you can raise your price further along
down the stream.

And if the foreigner is competing with you at that point, and he
is not paying the tax, there is no way you can pass it on because at
that point he's not paying you. That's what you are talking about.

Mr. FORNEY. You are absolutely correct, sir.
Senator LONG. I'm glad we got that straight because I didn't un-

derstand it before this hearing started.
May I say that it's hard to learn all you people know in just 15

minutes. That's all the time we had for all American industry here
today to talk about this problem.

Now, Mr. Sternfels, how many refineries are there in the United
States?

Senator ROH. Before we leave, could I just ask a question.
Senator LONG. Go ahead.
Senator ROTH. Isn't it true that today the factors are such that

for the typical American chemical company if they are planning a
new plant in this area, the factors are such it would be to their
interest to go abroad? Is that correct?

Mr. FORNEY. Certainly in the area of primary petrochemicals.
Senator ROTH. That's what I meant.
Mr. FORNEY. For their first or second line derivatives, that would

almost certainly be the case. I made a little study here not long ago
as to what kindof investments Du Pont was making in its domestic
facilities, and since the last Superfund tax was passed. And the
amount of money that we have authorized for major chemical fa-
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cilities since the last Superfund tax was passed for Jomestic plants
is very, very small. It would not constitute one good year in the
1970'p or the 1960's. And it has all been exclusively very high tech
downstream products. The Kevlars and the Nomexs that I know
you are familiar with.

There is no investment at all being made in these upstream
products in this country. If you are going to invest in the upstream
products, it's going to be done abroad.

Senator Rom. Isn't it true that there are many factors that
make this situation exist today? One of the most important, of
course, being the cost of raw materials. In the past, didn't we have
an advantage with respect to natural gas and oil in the world com-
petition whereas exactly the opposite exists today?

Mr. FORNEY. Prior to the full deregulation of oil prices in the
early years of 1981, there was some slight advantage that U.S. pro-
ducers had from petroleum based feedstocks as a result of the price
controls that we had. That advantage disappeared very quickly
when oil was decontroled.

With respect to natural gas, the price controls that we have
today Continue to give U.S. producers some advantage with respect
to people who are paying what might be regarded as world prices.
But the competition, as Senator Long indicated, are not those
people at all. They are the people in the countries that produce the
natural gas themselves, and they use basically artificial pricing to
price the material into their ammonia or methanol plants. And it
normally goes in there, in many cases, at 25 percent or less of the
price that you have to pay in this country today to undertake a
natural gas contract.

Senator Rom. How many employees do we now have in the
United States in this petrochemical industry? The primary.

Mr. FORNEY. In the primary petrochemical industry-let me
verify that.[Pause.]

*Mr. FORNEY. About 400,000 employees in the primary petrochem-
ical industry.

Senator RoTH. You mentioned the figure 50,000 before. How
many of those employees came from the primary petrochemi-
cal--

Mr. FORNEY. I doubt we have that figure; 44,000 out of the
50,000.

Senator ROTH. 44,000 lost their jobs.
Mr. FORNEY. Out of the 50,000.
Senator ROH. Out of the 50,000.
What percentage of your primary product is exported?
Mr. FORNEY. Of the primary products, the ethylenes and the zy-

lenes, I will have to rely on my statistician again.
[Pause.]

r. FORNEY. We will submit that one for the record, Senator.
(§ee page 236.1

r. FORNEY. The primary petrochemicals themselves are not a
big source of export income.

Senator ROH. How about one tier or two tier down?
Mr. FORNEY. Pardon?
Senator RoTm. How about one or two tiers down?
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Mr. FORNEY. Those are the big ones. To use the example this
morning, the PVC's or the VCM's would be the big export materi-
al; not the ethylene.

Senator RoTH. Do you have any idea how much the primary pe-
trochemical contributes to our balance of trade?

Mr. FORNEY. The balance, which is down to $10 billion-the pri-
mary petrochemicals are probably still a modest plus.

Senator Romn. I'm sorry. Go down one or two streams further.
Mr. FORNEY. I will have to submit that one for the record. To go

down one or two steps further would probably pick up the biggest
portion of that.

[See page 236.1
Senator ROTH. So it's a very significant amount?
Mr. FORNEY. Very significant. It's not easy to transport ethylene.

That's not an easy thing to do. And so what you do is you go one or
two steps downstream in order to move it in international trade.

Senator ROTH. Senator Long.
Senator LONG. Let me ask Mr. Sternfels some questions. How

many refiners do we have in the United States?
Mr. STERNFELS. Senator, that's a very tough question to answer

today because a number of those refineries are in existence but
they are not operating. They are somewhere in the neighborhood of
240, maybe a few more. But we have seen approximately 100 refin-
eries shut down over the last 3 years. Many of them were small,
independent companies or refineries. Some were larger, older refin-
eries of larger companies that have been shut down due to a de-
cline in demand and what I would call a severe economic recession
in this industry, which still exists today.

Senator LONG. Well, with what is going on in the world, is there
a threat to the remaining 240 refineries quite apart from the Su-
perfund?

Mr. STERNFEL.. My members tell me there is a great threat to
the survival of many of their companies. The most vociferous pleas
or cries about this problem come from the independent sector of
the industry, which right now is suffering from a lack of demand.
There has been a general decline in petroleum consumption in this
country over the last several years. Competition is extremely tough
in the .marketplace, and particularly in the gasoline market, which
is the largest volume product of most refiners, and generally has
been the most profitable.

Part of the problem that these refiners cite as the primary cause
of their concern is imports of products trom foreign refiners that
already are in the U.S. market. There is an estimate that approxi-
mately 8 to 10 percent of the gasoline market in the United States
today is supplied by foreign refiners. And at a great advantage in
terms of cost. That is, the domestic refiners are finding it extreme-
ly difficult to meet those costs. Many are operating below levels
where they have a profit at all. Some are marginal. A few are
making a reasonable return on their investments, but not very
many.

Senator LONG. Can you just give me some indication as to how
the cost of the oil or gas that goes into refinery compares with the
price of the product coming out of the refinery gate? In other
words, what portion of the cost, other than tax, to a gallon of gas is
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represented by that which is done inside that refinery.

Mr. STERNFE S. Senator, I can't supply that number for you now.
I would be happy to obtain it.

[The information from Mr. Sternfels follows:]
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SUPPLEMENT TO TESTIMONY

URVAN R. STERNFELS

BEFORE SENATE FINANCE COMMITTEE (at Page 134)

Sept. 19, 1984

It's impossible to accurately associate

refining costs with the price of any specific
product, particularly since the prices of the diff-
*erent products obtained from a barrel of crude oil

vary so greatly. Total operating costs vary, with

some products selling well below the costs of crude

oil, while others will sell above raw material costs.

Any specific figure results from arbitrarily assigning

portions of the total costs to different products,

and this practice varies with each refiner.

It has been estimated that the manufacturing

costs (i.e., excluding crude costs) in producing
gasoline (all types and grades) range from about $.03

to $.10 per gallon. These costs depend on a number

of variables. Factors to be considered include gravity

and sulphur content of crude being used, relative

sophistication of refinery plant equipment, octane

quality of gasoline produced, whether the gasoline

is leaded or unleaded, as well as other costs of

production, such as current wage rates, plant shutdowns,

and the debt-equity status of a refinery.
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Mr. STERNFELS. Onem.tter that would be helpful, I suspect, that
many-of-myn&dependent ,efiner friends tell me, is that their profit
on a gallon of gasoline obviously varies to some extent with the re-
finery and the prices that they are able to charge for their crude
oil costs. But the profit figure that they make or normally make on
a gallon of gasoline may vary from one-third to one-half of a cent
per gallon.

Now what we are Iboking at in the House bill that has been sent
to you for consider 'ition and on which we are asked to comment
today is a tax that essentially would take that entire profit away
from those companies. This is in H.R. 5640, the $.091 per barrel tax
that would be imposed on petroleum.

Just that tax alone would take away their entire profit. And they
obviously have other costs associated with operations in the United
States that foreign refiners do not. So they feel quite disadvan-
taged. And they fear any kind of an increase from the present Su-
perfund tax.

I would like to make a point that I have in my prepared remarks
that I did not have time to say earlier. And that is that presently
refiners under CERCLA, the present law, are taxed at a rate which
accounts for about 15 percent of the funds that were estimated to
be collected, the $1.6 billion over the 41/2-year period.

Senator LONG. I wish you could give me some indication as to
how the price for a barrel of oil relates to the price for a gallon of
gas at the refinery gate, leaving out the tax on %he gasoline for the
consumer because the price of the oil going into it, that would be a
very high percentage of the cost coming out.

Mr. TERNFELW. Absolutely.
Senator LONG. You have no idea what that is?
Mr. STERNFELS. I don't have a precise number, no.
Senator LONG. If you have got anybody in the oil and gas busi-

ness here who knows anything about refineries, he ought to be able
to giveyou that.

Mr. STERNFELS. I think he's working on one back here. He looks
like he has got it going.

But generally refineries make a very slim profit on their product.
Senator LONG. Well, the point I have in mind is this: If you are

looking at Mexico and you are competing with the Mexican refiner-
ies, in Mexico that's a nationalized industry so PMEX would sell
the oil to PMEX. And they can set whatever price they want to.
They can charge themselves any price they want to charge. It's all
inside the family.

It is the same in Saudi Arabia or any petroleum exporting coun-
try that wants to put in a refining complex. They can price their
energy pretty well the way they want to price it, you would think,
in view of the fact that they produce and refine it and it's all inside
the same house. They can use their abundant energy to merely
subsidize the cost of the final product. It seems to this Senator that
whatever price the nonsubsidized producers wants to charge, if you
are having to pay the expense of the world market price of energy
to get it or to buy it-whatever price you are having to charge
yourself, they can price far below that.

Mr. STERNFELS. There's no question about that, Senator. In fact,
some companies tell me that at the present time they would prefer
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to buy product on the market rather than refine it because they
can't buy the crude and refine it within their refinery for less than
the price that they must pay for the product that is available from
overseas in the United States.

Senator LONG. I saw an article or a book that has been written
for the people in Saudi Arabia suggesting how they should go about
building their petrochemical complex and their refineries. The
logic of it was that in view of the fact that they have all that abun-
dant energy in surplus, that they could use their abundant energy
in surplus and price it however they please, within certain limits.
By subsidizing the price of materials going into their refineries,
they could sell it at a price that people over here and other con-
suming countries simply could not compete with. I'm sure that
some of your people have to know about that.

Mr. STERNFELS. I'm confident I can get that information for you,
Senator. I would add also that there are a number of costs in addi-
tion to the raw-material cost advantage that these countries have.
And they basically involve environmental costs, other institutional
costs that this country imposes upon all manufacturers, in addition
to labor costs, that are far in excess of anything which nondomestic
or non-U.S. refiners must pay.

Senator LONG. Part of what I have in mind is that many, many
years I have heard well regarded. Senators and Members of the

ouse of Representatives arguing in favor of the principle that you
should tax according to the ability to pay. Now if one is to buy that
logic, the back side of that same argument is that you should not
tax beyond the ability to pay. You shouldn't simply tax them out of
business because you are killing the goose that lays the golden egg
when you do that.

I really feel that where we are taxing thoap who have to compete
with imports and where they hope to compete on international
markets-I really think it's our duty to look at what the competi-
tive position of these American industries is and at least show
them the consideration that we are not taxing them out of busi-
ness.

I believe in the argument of a level playing field. But our tax
system puts a tax burden on our producers of about 15 percent in
the sense that the others use a value added tax which they rebate,
and we don't rebate taxes to our producers. Nor do we have a
border tax to pick up the taxes that our people have paid in pro-
ducing the same product here.

That tax could run as much as 20 percent. But it's rebated to
their people on exports, and it is taxed to us in addition to all the
taxes we pay here when our products enter their market. To me,
that's just like tilting that playing field by about 20 percent. Then
you have perhaps another 20 percent, in the difference in the cur-
rency exchanges. They call that the strong dollar.

What do you have to offset that? About all you have to offset it is
a transportation advantage-ordinarily it costs about 10 percent
for freight and insurance to put the product into our market. That
looks to me like it's a net tilt of about 30 percent against our indus-
tries. It's- the same thing as if your favorite college were playing
my old alma mater of Louisiana State University, but one side had
a tilt of 30 percent in the playing field. I don't think a college team
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in America, could beat my alma mater if we had the advantage of
a 30-percent downhill incline all afternoon. Nor could we beat any
good competitive team if the tilt were the other way.

And yet that's what we are doing to American industry on the
average right now. Now some would impose this additional tax
without carefully considering whether the industry can pay all
this, and whether you are in a position to put a similar burden on
the competitor. We are looking at plants that are shutting down-
you are aware of the fact that we are shutting down quite a few
plants along the Mississippi River that are producing chemical
products derived from oil and gas?

Mr. STERNFELS. Yes.
Senator LONG. And we have the prospect of shutting down a lot

more. You are aware of that?
Mr. STERNFELS. Absolutely. We feel it, too, as an association. We

depend upon the dues of those members and we see the diminish-
ment of our membership because of the bad economic times.

Senator LONG. One thing that saddens me about it is that I see
companies out there, well regarded American companies who are
an asset to our Nation, who just a short time ago were seeking to
obtain representation to represent them on the trade problem, who
have now gone and made their deals with the Mexicans or others
and who now say, forget about that; we will obtain our suppliers
elsewhere. We won't produce that product any more. We will just
buy it from the Mexicans or someone else.

Isee you are nodding. You know that that's a problem, that
that's going on.

Mr. STERNFEL. Yes, sir; if I might interject another aspect to
this. One of our concerns is that ultimately enough of the U.S. re-
fining industry capacity will be shut down by unfair competition to
the point where we will not only be dependent upon foreign
sources for our raw materials, crude oil, but we will also be depend-
ent for a substantial portion of our products. And when that point
is reached, we will not only be subject to influence, we will be abso-
lutely subject to influence from foreign sources, for a good deal of
our Government policy, in our opinion. And it concerns us a great
deal.

We are spending very large sums of money to accumulate raw
materials to put into the ground in the event that we have a cut
off of raw materials. But right now we are doing nothing to really
deal with the problem of a growing amount of unfair competition
from overseas in this business. And as it grows and puts other U.S.
companies out of business, that capacity will not be available in the
event that a foreign nation decides that they should cut off our
supply of petroleum products which are necessary for many of our
needs, including our national defense needs.

Senator LONG. Look at what happened in 1973 and what Ayatol-
lah Khomeini did to us over in Iran just a few years ago. Have you
envisioned the situation where we Senators, if we proceed without
carefully looking at the consequences, might find ourselves telling
our constituents who are standing in line a half a mile long to buy
1 gallon of gas, "Well, you know, it's too bad you can't buy some
gas, but I think you would be glad to know we did clean up some
dumpsites."



248

Mr. STERNFzLs. Absolutely.
Senator LONG. So the dumpsites have been cleaned up, but you

can't buy the gas any more.
The point is that it's important that we clean up these dump-

sites.
Mr. STERNFELS. No question.
Senator LONG. But the taxing part of it could wreak havoc with

American industry if we are not careful how we do it.
Mr. STERNFEIA. I quite agree with you, Senator. And as you

recall, one of the points in our discussion was urging that you get
as many facts, as much information, as you can. And I think the
rush to settle this matter before the close of this Congress is a bad
way to proceed.

I share your frustrations about not knowing enough-or feeling
confident that there is enough information out there to make a
good decision. And in this case, that decision is an extremely im-
portant one. As you point out, the problem is a significant one.
These hazardous sites do pose some dangers. No one contests that.
It also poses dangers to impose unjustified taxes on industry and
put them out of business so that our economy goes downhill also. I
think that is of equal concern to this Congress and certainly to
your committee. And I commend you for your concern in that area.
And I trust that what you decide on this matter as a committee, as
a Congress, I trust and hope that it will accomplish both of those
objectives.

Senator LONG. Mr. Sternfels, you and these other able witnesses
here have made some very fine statements and you have forth-
rightly answered questions. But those in charge of scheduling this
matter have been compelled to so compact and abbreviate your
statements that it prejudices your case.

I can recall a time when on a matter of this impact, involving $5
or $10 billion of taxes, we would hear not just from the person who
spoke for the whole association, we would hear from individual
companies, individual witnesses, even people who came from States
to testify on behalf of the industry of their States. We would hear
them explain their case day in and day out for a month or so
before we finally voted on something very important facing them.

Now let me tell you as a Senator that if those of you in the in-
dustry keep going into detail to explain your story and explain how
it applies to each company, it makes a difference as far as legisla-
tors are concerned. You know, we Senators are not all that smart.
The first time somebody explains something, we might not get it at
all. But about the. fourth or fifth time it is explained to you, it
begins to get through to you. That really is a problem. If you didn't
see it the first time, maybe the second or third time would con-
vince you that that's a real problem.

I regret to say that the compaction that apparently is necessary
in these closing days of this Congress does not permit those of you
who testify for American business the opportunity to go into detail
and present your case so that the people fully understand.

Now, Mr. Alter, you are here testifying for the National Cham-
ber of Commerce.

Dr. ALTER. Yes, sir.
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Senator LONG. You have made a good statement on behalf of the
people whom you represent. It's a more lengthy statement. I will
ind time to read it.

But I hate to tell you how few Senators read all those state-
ments. It's very important that the point of view of all those people
you represent be considered. You are here to tell us that you think
we ought to at least take the time to focus on this thing, and try to
do justice, and see whether it is fairer just to tax those who are
accused of creating the problem and look in terms of those who are
benefiting from this program, as well as those who are accused of
creating it.

Dr. ALTER. Yes, sir; it's all a matter of balance and equity. If I
made add on the balance and equity side, it's not only the tax, but
it's the whole issue of how serious an environmental problem of
the old sites. If we put that in perspective, then perhaps this hear-
ing and the entire issue could be put into somewhat different per-
spectives.

As you have heard, and as we have heard for months, nobody in
the country, I don't believe, thinks that this is a problem to be dis-
missed. But by the same token, the structure of the law in prioritiz-
ing sites, and, indeed, sensible management which priorities
goals-we all do that every day, I hope-says that we can handle
it. Mr. Thomas said this morning that we can handle those of im-
minent danger to public health and well-being. And why not take
our time about sensibly going about remedying those sites that are
a problem, but have been in the current state for a long time. They
have, fortunately, not been a public menace, a public health threat,
for a long time. They are not likely to change overnight. But this
rush to create an atmosphere where the public thinks that all
these sites are going to be cleaned up overnight or over a year or
some other short period of time is deceptive. And being deceptive,
it deceives the public as to how much money is needed, how fact,
how well it can be spent. And I believe those are the root causes of
getting our backs to the wall and talking about heavy and inequita-
ble taxes.

Senator LONG. People think we are going to solve this problem
by just throwing billions of dollars at it. They overlook the fact
that that seldom works. It usually takes careful administration,
careful analysis of one's priorities. If the taxpayers are going to get
the value received for their dollar, it really takes timing to plan
something and move into it in a carefully organized fashion rather
than just jumping in with a huge amount of money.

Dr. ALTER. Yes, indeed.
Senator LONG. When one jumps in with a huge amount of money

with that approach, don't you usually lose a lot of money, com-
pared to carefully analyzing what has to be done, putting one's pri-
orities in line and moving methodically from the cases of the great-
est need to those of the lesser needs.

Dr. ALTER. Sir, not only do I agree with you, but I will add this
as a corollary to this. And that is we just throw the money at it,just tell an agency to suddenly goout and spend a lot of money,
then we can foresee that in this body or the body across the street
somebody is already planning the investigation and oversight hear-
ing. The scandal breaks out in the paper. TV lights glare. The 7
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o'clock news reports that it is not doing well. Then the public loses
confidence in our system. It loses confidence in the public sector
and the private sector to solve a problem. The opportunity to solve
the problem is taken from us.

I think that that loss of public confidence-and especially I think
this is true in the Superfund. The great job that Mr. Thomas is
doing has been overlooked in the rhetoric. And the loss of public
confidence has to be one of the worst things that has resulted from
this Superfund.

Senator LONG. Thank you.
Senator Rori. I would like to make just a couple of comments.

First of all, I sympathize in large measure with what the distin-
guished Senator from Louisiana has said about legislating in a
hurry. We saw what happened in the case of our trucking business
recently. We spent the next 2 years trying to correct what we did
in a hurry.

At the same time, I understand the kind of a situation, for exam-
ple, that our chairman is in. We do not necessarily control in this
committee what will happen on the Senate floor, and I think every-
body understands rather well that there will undoubtedly be an
effort to add this legislation at some point on Senate proceedings
before we recess on October 5.

So I think it is important that we try to develop as quality a leg-
islation as we can. Mr. Thomas has indicated that the Environmen-
tal Protection Agency is in a position to spend roughly-I guess,
what-a little over $5 billion plus inflation over the next 5 years.
And as you have said, Mr. Alter, you have been impressed with.the
job that he has done to date.

So it does seem to me we are faced with the question: How are
you going to raise that revenue? Some of us are concerned that
much of the revenue is currently being raised by a small percent-
age or someone that is only partly responsible for the waste.

Mr. Forney, could I ask you that. What percentage of the Super-
fund is being paid by the primary petrochemical industry, and
what percentage is being paid, I think, by 12 companies?

Mr. FORNEY. The present law requires 872 percent of the funds
to come from the tax on feed stocks, and 121/2 percent from general
revenues. And of the 87 Y2 percent, some 70 percent was paid last
year by 12 companies.

Senator Ram. What percentage?
Mr. FORNEY. Pardon?
Senator ROTH. What percentage was paid by those 12 companies?
Mr. FORNEY. Seventy percent.
Senator ROT. Seventy percent. And do you have any figures as

to what percentage of the waste was produced by those companies?
Are you in the way of making that kind of a guesstimate? -

Mr. FORNEY. We have attempted in many ways to make esti-
mates of how much of the waste that was in the site was related
to-was put there by the chemical industry itself. And our analysis
of this would indicate that somewhere between 40 and 50 percent
of the waste in the sites was put there by chemical industry firms.
And the remainder by a wide variety of other firms-automobiles,
aerospace and airframe, electrical and electronics, primary metals.
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All of those companies are involved in it, but the tax is being paid
by the chemical industry.

Senator ROTH. So that it is a very heavy burden on the limited
number of companies?

Mr. FORNEY. It is, indeed.
Senator ROTH. Now I think we are all in agreement that it's an

extraordinarily difficult problem. And that it's one that needs to be
financed. I have already mentioned that Mr. Thomas earlier sug-
gested the figure of $5 billion. I think $5.2, plus whatever inflation
may be. And there has been some talk about taxing the other end,
as to whether or not that is feasible or not. One suggestion has
been made that this program should be at least partially financed
by perhaps some type of surtax, gross-revenue tax.

Have any of you gentlemen given any consideration to any of
these other kinds of taxes to try to spread the burden more equita-
bl r. FORNEY. The Chemical Manufacturers Association has given

consideration to a wide variety of other funding mechanisms and
means, including a gross receipts tax, surcharge on corporate
income tax and so on, and it is our very firm belief that the fund-
ing mechanism described in our written testimony on page 17 rep-
resents the best approach to this problem. And I will describe it as
a little over $300 million from continuation of the existing feed-
stocks program-this is annually-a little over $300 million from a
waste-end tax, basically a scale up of the existing post-closure tax,
$176 million from general revenues, and $210 million from cost re-
covery, cost recovery and interest on unexpended fund portions.

That adds up to $1 billion, which is consistent with the rate of
expenditure that Mr. Thomas has described as practical for the
EPA. And it is our recommended plan.

Senator ROTH. So that $170 million comes from general revenue.
One of my concerns is if we look at the deficit and look at the infla-
tion factor that Mr. Thomas referred to this morning, we have not
covered that. So one of the thing I think undoubtedly the commit-
tee will be looking at is how to finance that aspect of the program,
if we are moving forward.

The hour is growing late, and I won't hold you here since I'm the
only Senator, but I think this is a serious question that is going.to
be raised. Are there other approaches that we might try to raise
these funds, if we move-before the end of this session, which I don't
think anybody knows for certain what will happen at this point.

Gentlemen and ladies, I want to thank you each for being here
today. I apologize that--

Mr. FORNEY. Senator, could I respond to one question that you
asked that I was not able to produce the numbers for?

Senator ROH. Sure.
Mr. FORNEY. The petrochemicals and their derivatives, first and

second order derivatives, constitute about half of our positive trade
balance in the chemical industry today.

Senator RoH. And the total amount was?
Mr. FORNEY. The total today is between $10 and $11 billion,

down from some $15 billion at the time that Superfund was en-
acted.

Senator Rom. So it is a very significant factor?

19-Q1a n - AR I It
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Mr. FORNEY. Yes, Sir.
Senator RoTH. Again, thank you very much. And we appreciate

your patience.
The committee is in recess.
[Whereupon, at 4:58 p.m., the hearing was concluded.]
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[The opening statement of Senator Symms follows:]
SENATOR STEVE SYMMS-SENATE FINANCE CoMMI'TEE--SEPTEMBKR 22, 1984

Mr. Chairman, I would again like to restate for the record my strong opposition to
the Finance Committee proceeding to mark-up on the Superfund bill before the
recess.

Everyone on this Committee knows that this Committee has not had the time nor
inclination to properly review the matter before us. In my opinion, it would be irre-
sponsible for us to proceed under the current circumstances.

The reauthorization and funding of Superfund is too serious a matter for us to
gloss over lightl, in an election year rush to get the bill passed. This measure has
serious implications not only because it seeks to solve a serious environmental prob-
lem but also because the funding of the program will determine the future financial
security of many of our corporations, and the job security of employees in those
companies.

Nevertheless, if my views does not prevail, I would suggest that we review the
comments and proposals made by the Office of Technology Assessment (OTA) and
perhaps, finance a three-year Phase-II Superfund program with a funding level at
about $1 billion per year. Within that context, I would suggest that about 50 percent
of the $1 billion funding level should come from general revenues because this
matter is a societal problem which our society needs to address. The other half of
the $1 billion funding level could be obtained from extending the current feedstock
tax and implementing the waste-end tax, with an exemption for distressed indus-
tries until further studies can be completed to determine the extent to which they
are contributing to the toxic waste problem.

During this next three-year period, or the so-called Phase-H, we can review the
scope of the problem and determine the best way to fund the solution to that prob-
lem.

Before I close my remarks, I would like to mention that I realize that many of the
witnesses from the public and private sector were unable to testify because of the
time constraints. Consequently, I would like to bring to the attention of the Commit-
tee the written testimony that has been submitted by the Dow Chemical Company.
Dow started working on the waste-end tax proposal over two years ago, and they
have essentially developed the proposal to date. The company has done extensive
work in this area and consequently I believe their comments would be particularly
interesting for those who might be interested.

The CHAIRMAN. Now, we will move into the second day of
hearing on the Superfund. Our first two witnesses are a panel of A.

(253)
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Blakeman Early, Washington representative of the Sierra Club,
and William Nordhaus, professor of economics, Yale University,
New Haven, CT on behalf of Atlantic Richfield Co., Washington,
DC.

Let me say to these witnesses and the others-and I think we
have too many witnesses today-but in any event, we are going to
try to keep the 5-minute rule in effect for members and for wit-
nesses. So, we hope you might summarize your statements and give
us some time for questions. Mr. Early?

STATEMENT OF A. BLAKEMAN EARLY, WASHINGTON
REPRESENTATIVE, SIERRA CLUB, WASHINGTON, DC

Mr. EARLY. Thank you, Mr. Chairman. My name is Blakeman
Early, and I am very pleased to have an opportunity to testify
before the committee this morning. Mr. Chairman, I am going to
summarize my testimony as best I can. I did bring in this morning
a summary of my testimony, which I hope is in front of you now.
The Sierra Club and the other organizations on whose behalf I am
testifying this morning believe very strongly that a dramatic in-
crease in the Superfund is necessary. The estimates of the number
of sites that need to be cleaned up range as high as 7,000 sites. As
you may know, estimates even go higher than that on a recent
memo by the Office of Technology Assessment and indicates that
the long-term problem may be a $100 billion problem involving
many more thousands of sites. We believe that the size and the cost
of the program has been vastly underestimated by EPA. My testi-
mony goes into considerable detail as to why that is true. We also
believe that EPA's cleanup rate has been wholly inadequate. As
you probably know, only six sites have been completely cleaned up.
A recent survey of 19 States-the cleanup activity in 19 States-
indicates that there has been absolutely no activity in 28 percent of
the National Priority List sites.

We believe that the feed stock system of raising taxes as found in
H.R. 5640 is a reasonable way to increase significantly the trust
fund. It appears not to create any major problems in terms of the
industry's tax. It is brocidened, as you probably know. And we
wholly support it. We further believe that the waste-end tax ought
to be approached as an experimental tax program if enacted at all,
that a waste-end tax cannot be relied on as a principal source of
funding the Superfund trust fund. There are just too many un-
knowns regarding this tax. And finally, in examining some of the
other suggestions from the Environment and Public Works Com-
mittee, we are ready to support any other system of taxation which
is reliable, administerable and fair. But let me point out that we do
not believe that shifting a significant portion of the funding to gen-
eral revenues falls into that category.

The CHAmJAN. I agree.
Mr. EARLY. That basically summarizes the most important points

of my testimony, Mr. Chairman. Thank you very much.
The CHAIRMAN. Thank you, Mr. Early. Mr. Nordhaus?
[Mr. Early's prepared written statement follows:]
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Mr. Chairman, members of the Committee, I am A. Blakeman Early,

Washington Representative for the Sierra Club. The Sierra Club is a

nationwide volunteer organization with over 350,000 members dedicated to

the protection of our nation's natural resources. Toank you for the

opportunity to appear before the Committee to present the views of the

Sierra Club on the Superfund Expansion and Protection Act of 1984. r am

also testifying on behalf of the following organizations: Congress

Watch, U.S. Public Interest Research Group, Clean Water Action Project,

Environmental Safety, and Citizen Action.

One of the first questions that members of this Committee must ask

about any tax legislation is, "How much money is needed?" We believe

that while this question cannot be answered as definitively as the

Committee would like, It is not an exaggeration to respond, "More than

the Finance Committee can figure out how to raise." When CERCLA was

passed in 1980, many In Congress and in the environmental community

believed that the size of the fund, $1.6 billion, was very inadequate to

solve the problem. The Congress had chosen a level of funding that

would take an important first step towards clean-up, while providing

better data regarding the size and scope of the problem. Well, we know

today that the problem is huge, although the Superfund program has

failed to satisfactorily define how large a crisis really exists. Let

s. explain what we know and then try to outline what we do not know

about the Superfund problems nationwide.

THE NUMBER OF SUPERFUND SITES COULD GROW DRAMATICALLY

EPA ESTIMATES ARE LOW

EPA maintains an Emergency and Remedial Response Inventory System

(ERRIS) whioh, quite simply, is a master list of all Inactive sites

reported from reliable and unreliable sources There are currently

approximately 18,000 sites listed. EPA estimates this inventory will

ultimately grow to 22,000 sites. EPA and/or cooperating states are
systematicSlly reviewing whatever paperwork exists regarding these sites

in a one-week "desk top" study. In some oases, the sites are inspected

in order to identify those that actually pose a threat to public health

. 0
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and the environment and prioritize them. About 9,000 sites have been

through a paper review (Preliminary Assessment) and 2,200 sites have

been inspected. Sites that are Inspected are normally subjected to the

Hazard Ranking System (HRS) used to assess the severity of an

uncontrolled site relative to others. Any site ranking above an

arbitrary cut off of 28.5 is normally included on the National Priority

List. Sites on the NPL are the only sites eligible for clean-up action

and funds under CERCLA.

As you can see, this identification and assessment process is not

proceeding very fast. Only 9,000 out of 18,000 sites have been

reviewed. A study conducted by the Clean Water Action Project found

that, in many cases, sites that have been investigated are not scored
for four years (1). Why? Because EPA has absolutely no motivation to

add to the growing list of unaddressed sites. EPA has proposed to add

133 more sites to the NPL. In addition, Lee Thomas, Assistant

Administrator for Solid Waste and Emergency Response, has already

testified that EPA will propose to add 250 additional sites to the NPL.

Yet he has also testified that the current Superfund program is only

sufficient to clean up 170 sites. Therefore, there is no point, from

EPA's viewpoint, in looking for more sites to add to the ERRIS list, or

in expeditiously evaluating the hazard potential of those uncontrolled

sites already on the list. To make matters worse, it is not clear that

the states have much incentive to cooperate with EPA in Identifying all

uncontrolled hazardous waste sites. Telephone conversations with state

officials indicate that at least some states are not reporting all the

sites they know about. Indeed, one state official estimated that some

600 sites were on his list that are not on the ERRIS list. Apparently,

some state officials believe it is not worth the bother.

Let me assure you, the American people believe that this prograzr

should not operate on a "crisis site of the week" basis, allowing these

sites to be identified only when they have leaked sufficiently to create

a major public health or environmental threat. The American people want

an end to this kind of uncertainty. This program must be funded at a

high enough level so that EPA has no Incentive to avoid finding and
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assessing additional uncontrolled sites.

Since EPA has delayed the identification and assessment process, we

also do not have ss accurate an idea of how many sites Will actually

need olean-up. EPA estimates approximately 1,400 to 2,200 uncontrolled
sites will need cleanup. But a survey of state solid waste officials

found that over 7,000 uncontrolled sites will need some sort of remedial

response. Therefore, we can see that the EPA estimate may well be a

conservative one.

MANY NEW SITES MAY BE FOUND

Of course both of these estimates do not take into account the

number of additional uncontrolled sites which will be added to the total

Superfund cleanup list as a result of currently operating hazardous

waste management sites which will close soon and then subsequently leak

after the site owner has disappeared. This category of Superfund sites

may 1ell be the hidden Iceberg in the Superfund crisis. Briefly, EPA

and. the states are Just now taking action to process the more than 5,000

applications for storage, treatment and disposal permits that have been

received. As you may know, a hazardous waste management facility in

existence at the passage of the Resource Conservation and Recovery Act

(RCRA) could continue to operate under *interim status" as long as It

applied for a permit and obeyed the interim status regulations which are

Considerably weaker than the regulations applicable to facilities

granted final permits. We believe that many "Mom and Pop" storage and

disposal facilities have continued in operation awaiting EPA's request

for permit Justification data. Then they plan to cease operation. Once

these facilities have Closed, there is strong question whether the

original owners will have sufficient assets to pay for the cleanup of

any leaks that may ocour. We may well see a substantial addition to the

overall list of uncontrolled sites needing Superfund-assisted cleanup

from this category of interim sites.
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THE HAZARD RANKING SYSTEM UNDERESTIMATES PROBLEM SITES

The last issue to consider regarding the number or uncontrolled
hazardous waste sites that may need to be cleaned up is the factors

weighed in the EPA Hazard Ranking System and the use of a 28.5 score as
the cut-off for NPL consideration. The Mitre Model whicn is used weighs

only the most hazardous substances in the site, rather than considering

a composite of all hazardous constituents. In addition, the model
weighs more heavily the population density of the area potentially

exposed to hazardous substances leaking from the site and not those

actually exposed. Therefore, a site located in a rural area might

actually be exposing more people but receive a lower score than a

comparable site located in a more highly populated area. Also, the
Mitre Model used in the ranking does not factor the potential

accumulation of toxic substances into food supplies or ecological

systems. If, for example, the current score Ws lowered to 20.0 In

order to compensate for these shortcomings in the current ranking

system, a study by the Clean Water Action Project found that an

additional 100 sites among those EPA has gotten around to scoring would

qualify for the NPL and be eligible for funds (2). This is a nearly 20

percent jump in the number of sites eligible for cleanup.

While some members of the Committee may judge that my points

regarding the number of sites that need cleanup are only speculation, I

respectfully suggest that there is little basis for speculating tnat the

number of these sites is smaller than EPA's conservative estimates.

EPA'S COST PER SITE FOR CLEANUP ARE LOW

Finally, in the assessment of the size of the problem, we come to

the question of how much each site to be cleaned up will cost. EPA

calculates that federal cleanup at 1,400 to 2,200 NPL sites Will cost an

estimated $8 to $16 billion. But the high-end cost calculation assumes
that 56 percent of the sites will require engineering work to address

groundwater contamination, at a cost of only $3.5 million per site. The

cost of containing groundwater contamination is likely to range much
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higher than $3.5 million for the average site. This is a very

conservative estimate and explains in part why the General Accounting

Office estimates cleanup Costs for National priority List sites could
run as high as $26 billion and the Office of Technology Assessment

estimated that the cost of cleaning up most of the known sites could be
as much as $40 billion.

EPA'S CLEANUP RATE Is INADEQUATE

Let me assure you that EPA0s progress even under the rejuvenated
effort headed by Lee Thomas is viewed as wholly inadequate among those

who are concerned about the threats posed by Superfund sites. A recent

review of current progress demonstrates that it will be decades before

the known sites are dealt with. Who knows how long it will be before

newly identified problem sites are cleaned up? The National Campaign

Against Toxic Hazards (3) looked at 343 NPL sites In 19 of the states

with the greatest Super fund problems and found:

-96 sites (28 percent) have had no activity undertaken;

-no actual cleanup has begun at 196 of 343 sites;

-cleanups have been completed at only 6 sites.

Looking more generally at the nationwide picture, the NCATH found:

-no actual cleanup has begun at 332 of 538 NPL sites;

-no long-term cleanup funds have been obligated to 9 of the 19

states analyzed;
-no more than 100 sites out of 538 NPL sites can be cleaned up

with Superfund money.

The American public has ingrained the "can do" approach which has

resulted In such successful programs as our space program. Americans

expect this same approach applied to the Superfund program which today
is better known for its failures-not its successes. The record of

progress I described above simply sends the message to communities at
the 332 sites where no action has occurred that they will have to wait
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many years before the kind of program advocated by the Reagan

Administration will provide relief.

The need for a giant increase in the Superfund is clear. We

believe that the $10.1 billion provided in H.R. 5640 is In fact the

minimum necessary to establish the kind of program that Americans
nationwide are demanding. Superfund must have sufficient funds so that
the effort to find all uncontrolled sites resumes with vigor and

so that we may effectively clean up those that are found. As you know,
Senators Bradley and Lautenberg introduced a bill very similar to H.R.
5640, but with $1 billion less in revenue contributed from general

revenue. We would recommend that the Committee key the level of

feedstock tax to inflation so that the purchasing power of tne Superfund
is not eroded over the five-year authorization period. This is a change

made to H.R. 5640 that distinguishes it from S. 2959. According-to

preliminary calculations by the Congressional Research Service, this

modification to the tax system Ir S. 2959 would raise an additional $.9

billion over the five-year authorization. This strengthening amendment

would help ensure that a good faith effort was being made by Congress to

create a Superfund program that could remedy a significant portion of

the abandoned dump problem that plagues this nation.

Assistant Administrator Lee Thomas has testified that the current
Superfund program cannot productively absorb more than $5 billion over
the next five years. Clearly, this is based on an approach that does
not envision a major Increase in the personnel levels at EPA, or an
Increased effort to enter into cooperative agreements with State

programs. It does not envision a program that would take into account

five years worth of inflation; assistance to the states through the
payment of a greater portion of operation and maintenance costs, and it

clearly does not envision a program that intends to provide any

compensation for natural resources damages. And I strongly suspect it

does not envision a program which places greater emphasis on providing

remedial actions that will provide long-term protection rather than

solutions that are cheap in the short-term, but may provide a renewed

threat in future decades. We believe that the most concrete way the
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Congress can send a signal that the status quo is not sufficient Is to

dramatically increase the size of the Superfund Trust Fund itself.

SUPERFUND MUST BE ENACTED THIS YEAR

The position of the Reagan Administration is that a reauthorization
of Superfund not be enacted this Congress. It argues that since the

program is authorized until October, 1985, there Is time to take action

after more considered deliberation.

As this Committee knows full well, in the next Congress Superfund

will have to compete not only with the normal press of legislation, but

also with reorganization of the Congress and the legislation associated

with the beginning of a new budget cycle. Any increases An the size of

the program enacted require lead-time for advance budgeting, and the

hiring of additional personnel. Of course, any increases in obligation

under a new Superfund authorization would require enactment of a

supplemental appropriation. We believe that failure to enact a

Superfund reauthorization in this Congress is likely to result in delays

in Implementing a renewed Superfund program by October, 1985.

THE FEEDSTOCK TAXES ARE REASONABLE

The teedstock tax system in S. 2959 and H.R. 5640 is largely the

same as in the current law. We strongly support this system as one
which has been an administratively simple and stable source of revenue.

In order to help raise the additional funds needed, S. 2959 and H.R.

5640 would broaden the tax base to include 15 additional feedstock

substances. All of these substances have been found In numerous

Superfund sites or meet the criteria used to select feedstocks under the

original law. While S. 2959 and H.R. 5640 increase the rate at which
the feedstocks will be taxed, it establishes what appears to us to be a

reasonable cap, which is the lower of either three percent of each
substance's projected 1986 sales price, or a specified cap. This
scheme, which is based on the current law, would appear to ensure that

no industry suffers undue hardship as a result of the feedstock tax.
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There is little evidence on which to determine what the true impact

of a Superfund feedstock tax of the type in S. 2959 and H.R. 5640 will

have on the production and sale of petrochemicals. However, two studies

indicate that the impact is very modest.

First, a study was sponsored by ARCO (4) of H.R. 5640 before it was

amended on the House floor. Although the study was designed to produce

dramatically negative results, it found that the feedstock rates-the

same as those in S. 2959-would have the following impacts:

-production of propylene, a primary chemical, and polypropylene, a

derivative not subject to the tax, would fall only 2%;

-production of benzene would drop by 1%;
-production of styrene, a benzene derivative, would fall 4%.

These findings do not take into account the ameliorative effect of the

exemption of exports of primary chemicals from the Superfund tax wnich

was enacted as an amendment to H.R. 5640 on the House floor. We

recomend the export exemption as an amendment to S. 2959. Finally, the

ARCO study found the impact of the Increased tax on sales price for the

substances studied to be no more than 2% for the primary chemicals and

.5% for the derivatives. The Impact of H.R. 5640 on production and

sales of these substances would presumably be lower because the rate in

H.R. 5640 is lower than in S. 2959.

A second study by the Congressional Research Service (5) looked at

the current factors, including Superfund, affecting the petrochemical

industry. The study found that the overwhelming factors affecting the

prospects for future growth were:

-the economic condition of large end-use domestic markets such as

housing and autos;

-the strength of the dollar relative to other currencies;

-the economic condition of key export markets; and,

-the projected expansion of chemical production capacity by

hydrocarbon rich foreign countries.
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The current Superfund tax was found to be a minor factor relative to
those cited above. Notwithstanding the increase in the rate of tax In

S. 2959 and H.R. 5640f the 3% cap on percent of sales helps ensure that

Superfund will continue to have a minor effect on the petrochemical

industry compared to these other factors.

S. 2959 also increases the fee on crude oil used In the production
of gasoline and other non-chemioal products. The increise in S. 2959 is

to 4.5 cents per barrel-H.R. 5640 sets the fee at 7.86 cents per
barrel. This fee is not likely to have a major impact on the oil

Industry which sells a barrel of oil on average for $29 per barrel. Oil

corporation profits continue to be enormous.

Now we are certain that many industry representatives will try to

persuade you that tremendous hardship will be created by these taxes.

Since the Sierra Club has no tax experts on its staff, we can only urge

the members of the Committee to consider carefully the revenue

Consequences of any relief It may choose to grant in reducing the taxes

proposed in S. 2959. Frankly, our sympathy for the tax burden currently
borne by the chemical and petroleum industries is rather low in view of

the tax benefits provided by recent reforms approved by this committee.

A study by the Joint Committee on Taxation of the effective tax rates of
large U.S. corporations for 1982 found six of the top chemical firms

were taxed at a rate of negative 17.7 percent, down from plus 13.7

percent In 1980. By comparison, tax rates on the foreign income of the

chemical Industry In 1982 was 6T percent. The companies might better

take their case for no tax increases abroad. The petroleum industry has

enjoyed a drop in tax rate of 13 percent during the same period. Of

course, some of this Is attributable to the economic recession during
which chemical Industry profits were low. According to Chemical Week,

the chemical Industry is now enjoying a tremendous surge in

profitability. Looking at the top ten gainers, profits were up during

the first quarter of 1984 from a low of 59 percent to a high of 1193

percent over the same period In 1983. And Just as we have seen in the

auto industry, these corporations have been generous in their

expressions of appreolation to their CEOs. According to Chemical Week,



265

salary bonuses have ranged from a low of 15 percent to a high of 76

percent with the President of Hercules Corporation topping the $1

million mark. Surely, times cannot be so tough that these corporations
cannot help deal with some of the problems their tremendous success over

the past decades has left in its wake?

THE WASTE-END TAX SHOULD REMAIN A MODEST SOURCE OF REVENUE

S. 2959 creates a new tax program that imposes a tax on the

disposal of any hazardous substance disposed of pursuant to Subtitle C

of RCRA. Long-term storage would also be subject to the tax. This

program was developed to provide much-needed revenue for Superfund and

to simultaneously create an incentive on the part of waste generators to

either recycle or otherwise eliminate the amount of waste of which they

dispose. We view the goal as a worthy one, but urge the Committee not

to shift any significant revenue-raising responsibility to this program.

Quite simply, it is not clear that the waste-end tax program will work.

With the need for revenue as desperate as I have described above, it

would be ill-advised to rely on what must be described as an

experimental program for more than a small percentage of that revenue.

For example, three states, New York, California, and New Hampshire,

have attempted to use a waste-end tax. They found that revenues fell

significantly below expectations. In fact, New York acquired only

one-third of projected revenues. In addition, the waste-end system

multiplies astronomically the number of entities that are subject to the

tax. One of the beauties of the feedstock system is that the number of

taxable entities is far more limited and thus does not force the

creation of a large bureaucracy to Implement and enforce the provisions.

The complexity of administration of a waste-end tax is enormously

enhanced by the need to delineate between disposal activities and
recycling, and treatments which are not subject to the tax.

The waste-end tax could have two unfortunate impacts which must be

assessed before this program could be enlarged. First, to what extent

does the imposition of the waste-end tax encourage illegal disposal
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rather than legitimate forms of waste reduction? Under the current

scheme, as long as one avoids taking the waste to a disposal facility,

one avoids the tax. Obviously, the promotion of Illegal dumping would

be counter-productive. Second, the tax is only applicable to wastes

which EPA identifies in accordance with RCRA. EPA has been under

tremendous pressure to.de-list the wastes it has already Identified and

minimize adding wastes to the hazardous list. This pressure sparked the

passage of provisions in S. 757 which the Senate passed late In July to

more aggressively list wastes, such as dioxin-contaminated wastes, and

to narrow EPA's ability to de-list wastes without public review. An

imposition of a waste-end tax Just adds a new set of financial stakes to

the regulatory stakes regarding whether a waste is listed or de-listed.

Thus, the waste-end tax and S. 757 may be working against each other.

Clearly, these questions need to be studied in the context of the modest

program proposed in S. 2959 before the waste-end tax program is

expanded. Indeed, at the recommendation of the Ways and Means

Committee, the House adopted a "stand-by" waste-end tax which would go

Into effect only after more study and legislation had been completed.

This decision was a sensible one.

OTHER FORMS OF TAXATION

The report-accompanying S. 2892 recently reported by the

Environment and Public Works Committee provides suggestions of other

types of taxes that could be levied to raise the funds necessary for

Superfund. First, let me say that the reporting of S. 2892 provides

critically important reauthorization authority and represents a good

faith attempt to report a bill in a short time period amidst

considerable disagreement over many issues. We believe the bill should

be strengthened In order to enhance the Superfund program, and provide

those injured or threatened by releases of hazardous substances to seek
more effective remedies.

The suggestions which the bill report recommends the Finance

Committee to consider as additional tax schemes for funding Superfund

Include a transportation tax, a tax on imported substances, and a tax on
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hazardous substance transportation and generation, We have not had an

opportunity to study these Concepts in any detail. However, we believe

that eaoh of these schemes must be looked at from the standpoint of

fairness, reliability, administerability and income. Our concerns would

be very similar to those I have outlined in greater detail in my
comments on the waste-end tax concepts. All of these schemes Will

provide difficulties in terms of identIfying taxpayers and enforcing the
tax which would apply to a large numbeO and wide variety of taxpayers.

In addition, projecting the Income from these tax schemes may be very

difficult, except for the hazardous substance generation tax. But let

me be clear on one thing: we will support any reasonable tax that will

reliably provide the funds needed for this program.

THE COLLECTION CAP SHOULD BE ELIMINATED

Under the current Superfund law, the EPA has allowed a certain

level of funds to accumulate during the last two years of the program

without spending them; collections under the feedstock program

automatically are suspended. S. 2959 would drastically reduce the
percentage of unspent funds that could accumulate before the termination

of the feedstook fee would be triggered. We are vigorously opposed to
this proposal. Currently, more than 95 percent in the next to last year
and 50 percent in the last year must be accumulated. The provision in

S. 2959 would lower this to 90 percent and 40 percent, respectively.

This provision serves only to encourage this Administration to delay

spending the funds in order to terminate the feedstock tax as soon as

possible. Naturally, every corporation subject to the tax will have the

same agenda. This is exactly the opposite incentive we want to provide.

We believe that it is crucial to provide as many Incentives as possible

to aggressively Identify uncontrolled hazardous waste sites and clean
them up rather than to continue strategies followed during the first
three years of this Administration designed to slow the spending of

Superfund cleanup money. My earlier testimony regarding the number of

sites that will need cleanup provides ample evidence that EPA will need

to spend all funds authorized and collected and then some. This

provision was devised in 1980 because some Members believed that so few

39-919 0 - 85 - 18
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sites would need attention that all the revenues might not be needed.
This Is clearly no longer the Case.

In addition, EPA may well acOumulate significant amounts of funds

in the first three years under H.R. 5640 and S. 2959 as it does the

necessary remedial Investigation and feasibility studies prior to

Construction. It is the construction phase that will draw most heavily

on available funds. I would note that completion of the remedial

Investigation and feasibility studies under the mandatory schedule

provided will not occur until three years after passage. Assuming the

legislation passes this September, it is not unreasonable to assume that

EPA will still have a large percentage of unexpended funds earmarked for

construction only a year later when the first revenue collection cap

would be triggered. Construction delays could clearly leave EPA with 28

percent of collected funds when the second trigger would apply. The

House struck this provision from the law In H.R. 5640; we recommend the

Senate do the same.

RECYCLED FEEDSTOCKS SHOULD BE TAXED AT THE SAME RATE AS NEW

As attractive as the recycling concept is, there is one undeniable

fact. The recycling of most metals and chemicals is Just as dirty and

potentially threatening to public health and the environment as virgin

production of these products. Indeed, no fewer than 17 abandoned sites

are attributable to recycling activities. Therefore, we believe that

the recycling industry must bear the same clean-up burden as its virgin

counterparts. While is is quite clear that recycling can be part of the

hazardous waste solution, it also has and can be part of the problem.

The desperate need to maximize Income for the Superfund argues against

using Superfund tax relief as an opportunity to improve Incentives for

increased recycling of either chemicals or metals.

THE POST-CLOSURE LIABILITY FUND SHOULD BE ELIMINATED

The Post-Closure Liability Fund (PCLF) was enacted as part of

Superfund in 1980 without any serious debate or discussion. The House
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was forced to accept the Senate provisions as part of a compromise

package enacted during the lame-duck session. The original concept was

to provide a source of funds for cleanup and damages arising from leaks

that occur from sites that have already closed where the owner has

disappeared or is insolvent. The PCLF relieves site owners--who may in
fact be solvent and available-from liability five years after the site

is closed. In the site owner's place is a fund which In all likelihood
is far too small to cover all potential liabilities. We believe that

those who may be exposed to hazardous substances that have leaked from

closed sites many years hence are worse off under the PCLF program than

they are under existing law. Here are a few of the flaws in the PCLF

program:

1) EPA's regulations are currently inadequate. They provide little

assurance that sites will not leak after closure. The transfer of

liability from the owner to the PCLF eliminates the best incentive the

owner has to manage wastes more safely than EPA requires.

2) It is impossible to determine how many sites will ultimately leak and

the amount of cleanup and compensation funds that will be needed. To

the extent that the PCLF is under-funded, land disposal, the least

desirable option, is subsidized relative to more desirable alternatives.

3) Although all sites will contribute to the PCLF, only those that do

not leak within five years of closure can transfer liability. Those

that do leak within five years and do not qualify to use the PCLF have

had needed funds diverted to sites which may not pose problems for many
years. Where do the victims of tnese sites turn?

4) States will be delegated supervision of closure operations. Yet

these states will bear no responsibility for letting an inadequate site

transfer liability to the PCLF. Indeed, they may have an Incentive to

transfer liability for as many sites as possible to avoid paying for
future cleanup out of state funds.

The PCLF program is fatally flawed. We urge the Committee to let
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It die. Currently operating sites will not quality for some time,

because EPA has issued few final permits. If tne Committee feels

compelled to revisit the issue in the future, it could do so without the

burden of an existing "lame duck" program.

This concludes my testimony. Again, I appreciate the opportunity

to present the views of the Sierra Club to the Committee.
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(1) Too Few, Too Slow, A Report on the Environmental Proteotion Agency's
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(2) Id, Exhibit B.
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Campaign Against Toxic Hazards, September, 1984.

(4) Financing Superfund: An Analysis of CERCLA Taxes and Alternative

Revenue Approaches, William D. Nordhaus and Management Analysis Center,

Ino., June, 1984.

(5) U.S. Primary Petrochemicals: The Superfund Taxes and Other Factors

Shaping Recent Trends in Sup91y and Demand, Congressional Researoh
Service, July 30, 1984.



I EXHIBIT B

The following list contains sites which rank below the arbitrary cut-off Point of
28.5 on the Hazard RankinG Score(HRS). The HRS is the method used to determine
whether Or not an uncontrolled hazardous waste site is eligible for Inclusion on
the National Priority List (Niv_). The sites or, the NPL are eligible for cleanup
funds under Superfund.

Site Name City Hazard
Ranking
Scoe

ALANA A

Cal lahan Property

AR(ANSASe

Midland Products Co

CALXFORNIQ-"

Apache Service LF

General Disp Co

General Electric Co

Kellogg Terrace

Masonite Mill-Mescat Field Site

Valley Wood Preserving In

West inghouse-Sunnyvale

COLORaDO:

Gateway Vanadium Mill

Hondricks Mining & Milling

Koppers Co Inc

Loma Vanadium Mill

COI NECTICUTs

Coastal Tank Lines

South Windham Landfill

Prattvtlle

Ola

Chula Vista

Santa Fe Springs

Oakland

Yorba Linda

Hoops Vly lnl Res

Turlock

Sunnyvale

Gateway

Boulder

Denver

Lowa

Wallingford

South Windham

:1

21.9

26.0

26.2

21.1

23.4

20.9

25.0

28.3

27.8'

27.8.

25.,

26.6

"23.8



cLORICAs

Nocatow Hull Creosote

IIAlI'Z

WheNler Air ForCe Base

DAMO40S

FNC Corp-Pocatello

ILLINOZs

A A F Matrials Co

Carplntersville Waste Site

Koppers Co.Ivme Forest Prod Grp

Martin Peoria Term

Ott&aa/Lminors Processes

Taylorville Landfill

Thomas 12tib t Landfill

INDINAIn

Du Point 6 I Do MemNors & Co

Energy Cooperative Inc

Levin A Sono

Nowls Dump

Vulcan materials Co

Midwest Manufacturing Co

KAMMA0

Derby Refining Co

NENTUCKY.

Harrison DA~Y Site

Nacate.

Ho olmlu Oahu

Pocatel 1o

Olney

Carpentmsvi lie

Carbondale

Peoria

Ottawa

Taylorville

Danvi lle

E Chicago

i Chicago

Fort Wayne

Gary

Spencer

Gary

Kel logg

Wichi ta

Cynth I ana

22.7

24.6

27.0

29.7

20.7

21.2

23.6

aUw. 3

1:6.11

Iwo

As. a

!S

17.A

"0.3



PO4aOy FLats

MA I W-

Green Street Site

Mechanic St Site

Saco Municipal Landfill

MARYLAND:

Joy Reclamtion Co

Montgomery Bros

Holden Dump

Schoack Dump.

MICHIGAN:

BaChman Road Residential Wells

Barrels Inc

Charlevoix Chem Manuf Co

Darling Road Dump Site

Dowagiac Landfill

Hartley & Hartley

Harvey Residential Wells

Kalkaska Residential Wells

Lyon Twp Dump

Martinsville Road Disp Site.

Norris Ind

Page Avenue Dump

Straits Steel & Wire CO.

Sunrise Landfill

Systech Liquid Trot Corp

Moulton

Moulton

Saco

Glen Burnie

Northeast

Holden

Norton

Oscoda

Lanslpg

Charlevoix

Milan

Dowagiac

Kawkawlin

Harvey

Kalkaska

Lyon Twp

Waltz

Ypsilanti

Michigan Center

Ludington

IWayland Twp

Muskegon Hts

I ,

2.0.8

22.0

22.0

24.4

25.5

21.2

24.3

28. 1

22.4

22.6

25.1

21.8

26.5

20.1

23.9

26.1

23.4

27.9

20. 1

27.7

26. 1

axe

24.8



Vla.og* of Aa An wells

MISSOURI s

Aco Oil Co

Baldwin Park Dump

Bubbling Springs Arena

Erwin Farm

Farmer's Chemical Co

St. Joseph City LF-Pigeon Hill

Wheeling Disposal Service Co Inc

NEW HMP fP4 RE z

Grugnale Waste Disp Site

Milford Mwimicipal Landfill

NEW JERSEY:

Barrier Chemical

Duck Island Sanitary Landfill

Ideal Coopwrage Inc

Mile Marker 28

White Chemical Corp.

NEW YORKL

Clothier Site

Edward Allen Landfill

Pfhol Br4 Landfill

NORTH CAROLINA:

Duke Refining Corp

H a S Processors Inc

OHIO:

Anaconda Ave George Off Site

Arentrout Excavat ing

Ar la.va

Sugar Creek

Aurora

Fenton

Verona

Joplin

St Joseph

A:aonia

Mil ford

" ,il ford

Vernon

Ha"I.ton Twp

Jerm City

Manchester

Bayonne

Granby

Corning

Cheektowaga

High Point

Lincolnton

Xenia

Z3.4

28..

22.5
24.1

22.0

25.0
23.7

25.0

22.5

20.9

26.7

27.1

25.0

24.7

26.3

28.3

24.9

20.0
28.4

23.9

22.9



;'£ ncov.Ooratlj Landfill

Eastha, Residence/Contaminated Wls

Ford Rd Ind Landfill

Goodrich 9 F Co Chaem Grp

Grantor, s Lagoons

Norris Landfill

Republic S teal Central Alloy

PENNSYLVANIA:

Cryo-Chem Inc

Kurt z Property

Mayor Landfill

Mock Dump (Concord Twp LF)

Rever* Chemizal Corp

Saagartown, wall *2

Turco Coatings

RHODE ISLANDz

Hunt P A ChomicalCorp

Silivgstri Bros Landfill

W Davis Sanitary Landfill

TENNESSEEs

Newport Dump

Saad John P & Son Ine

TEXAS:

Moore Drum Site

UTAHs

House in Monticello

Store in Monticello

WASHINGTONt

Wayne Twp CrclvL

Rayland

Elyria

Avon Lake

Fremont

Zanesville

Canton

Boyartown

Narvon

Soringfield Pk

Elam

".Nockamixon

Saegertown

Phoenixvil le

Lincoln

Johnston

Glocester

Newport

Nashville

Wilmer

Monticello

MontLcello

28.0

25.9

26.7

22.2

26.5

25.1

27.7

25.0

25.0

24. L

21.2

24.9

23.0

28.3

23.a

23.7

23. 1

26.4

21.1

23.3

* 25.0



Silver 4Oufttali plift.

WEST VIRGINIA&

Holder Chow Corp

Markay Chemaical

Smith Crek Dump

WISCONSINI.

Hagen Farm

Hydrite Chem Corp

Mauthe N U Co

9&ukvile*WelI Field

Loos$&

Ona

St Albans

S Charleston

Stoughton

Cottage Grovm

Appleton

Saukville

2M.

M .1

2e. 1

21.8

23.2

21.2

22.0

4
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APPENDIX TI

196 SITES AT WHICH
ACTUAL CLEANUP HAS NOT BEGUN

Site Name City

CALI'ORN 1 A
Atlas Asbcstos Mine
Coalincla Asbestos Mine
Del Norte County Pesticide Storage
Iron M4ountiain Mine
Jibbom Junkyard
Koppers Co., inc.
McCall
Purity Oil Sales, Inc.
Selma Treating Corp..

CONWECTICUA
Beacon [Iights EF
Old Southington Landfill
Solvents Recovery of New England
Yaworski Waste Lagoon

FLORIDA
62nd St. Dump

Alpha Chemical Corp.
Brown-Wood Pres.
Cabot/Koppers
Colenan.-Evans Wood Preserving
Davie Landfill
lfollinqgsvorth solderness Terminal
Kassauf-Kiwmrling Battery Disposal
Munisport Landfill
Northwest 58th St. LF
Picketvil'.l Road LF
Pioneer Sand Co.
Sohulykill M4etals Corp.
Varsol Spill

ILLINOIS
Acme Solvent Reclaiming
Belvidere Municipal LF
Cross Bros. Pail Rcyc.
Johns-Manville Corp.
Outboard Marino Corp.
Wauconda Sand & Gravel

INDIANA
American Chemical Service
Lako Sandy Jo
Main Street Well FD
Marion (Bragg) Dump
Northside Sanitary LF
Reilly Tar & Chemical Cp.
Wayne Waste Oil

Fresno County
Coalinga
Crescent City
Redding
Sacramento
Oroville
Fullerton
Mk laga
Se!ma

Beacon Falls
Southington
Southington
Canterbury

Tampa
Gall away
Live Oak
Gainesville
Whitehou'e
Davie
Ft. Lauderdale
Tampa
North Miami
Hialeah
Jacksonvi 11e
Warrington
Plant City
Miami

Morristow
Belvidere
Pemnroke
Waukegan
Wau:eyan
Wa uconda

Town ship

Griffith
Gary
Elkhart
Marion
Zionsville
India napol is
Columbia City
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Des Moinus TCE Des Moines

MAINE
F. O'Connor
Saco Tannery Waste Pits
Winthrop Landfill

MASSACIHUSE.TTS
Jioconomco Pond
Iron florse Park
Now Bed ford
Nyanza Chemical Waste Dump
Plymouth HIarbor/Canon Engineering
Re-Solve, Inc.
W. R. Grace & Co., Inc.
Wells G & H

MINNESOTA
Arrowhead Refinery Co.
Boise Cascade/Onan/Medtronics
Burlington Northern
General Mills/Henkel Corp.
Joslyn Manufacturing & Supply Co.
Morris Arsenic Dump
NL Industries/Tarcorp/Golden Auto
Nutting Truck & Caster Co.
Perham Arsenic
South Andover
St. Louis River
St. Regis Paper
Waste Disposal Engin.
Whittaker Corp.

NERI HAMPSHIRE
Auburn Road LF
Dover Municipal LF
Savage Municiapl Water
Someraworth Sanitary LF
South Municipal Ulater

NEW JERSEY
A.O. Polymer
Beachwood/Berkley
Bog Creek Farm
Brick Township LF
Chemical Leaman Tank Liners
Cheinsol, Inc.
Combe Fill North LF
Combo Fill South LF
De Rewal Chemical Co.
Delilah Road
Denzer & Schafer X-Ray
Diamond Alkali Co.
Evor Phillips Leasing

Aigista
Saco
Winthrop

We stborough
Bi llerica
New Bedford
Ashland
Plymouth
Dartmouth
Acton
Woburn

Hermantown
Fridley
Brainerd/naxter
Minneapolis
Brooklyn Center
Morris
St. Louis Park
Fairbault
Perham
Andover
St. Louis County
Cass Lake
Andover
Mi nneapoli s

Londonderry
Dover
Milford
Somersworth
Petersborough

Sparta Township
Berkley Township
Howell Township
Brick
Bridgeport
Piscataway
Mt. Olive Township
Chester Township
Kingwood Towr sh ip
Egg Harbor Township
Bayville
Newark
Old Bridge Township
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J.:wd n Projper ty
.'air ~la'z well lPieid
Plorence 1,and lecotn touring
Friedman Property
lie Ien iramer LF
Hercules, It1c.
Hopkins Farm
Imperial Oil/Champion Chemicals
JIS Landfill
Jac]son Township LF
King of Prussia
Krysowaty Farm
L3ng Property
Lone Pine Landfill
M & T Delisa Landfill
Manhelm Avenue Dump
Maywood Chemical Co.
Metaltec/Ae rosystems
Montgomery Township Housiing Dev.
NL Industries
Nascolite Corp.
PJP Lanfill
Pepe Field
Pijak Farm
Radiation Technology
Reich Farins
Ringwood Mines/LF
Roebling Steel Co.
Sayrvvil le Landfill
Scientific Cnemical Proces:3.
Sharkey Landfil].
Shieldalloy Corp.
Spence Farmn
Swope Oil & Chem.
Toms River Chemical
US RzcdLum Produicts
Universal Oil Products
Upper Deerfield rownc ip Sanitary
Ventron/Velsicol
Vineland Chemical Co.
Vineland State School
Williams Property
Wilson Farm
Woodland Route 532 Dump
Woodland Route 72 Dump

Slamong t ",):t
P ir [awn
Florence Township
Upper Freehold Township
Mantua Township
Gibbstown
Plumstead Township
Morganvillo
Jamesburg/s. Brunswick TwnsY
Jackson Township
Wi ns low Township
Jli II soborough
Penberton Township
Freehold 'j'ownship
Asbury Park
Ga. loway Township
Maywood/Rocholle Park
Franklin Borough
Montgomery Township
Pedricktown
4i livi lle

Jersey City
Boonton
Pluinstead Township
Rockaway Township
Pleasant Plains
Ringwood Borough
Florence
Sayreville
Carlstadt
Parsippany/Troy Hills
,ewfield Borough
Plumstead Township
Pennsauken
Toms Riv.er
Grange
ELt Ruthcrford

LUpper Deorfield Township
Wood-Ridge Borough
Vine land
Vineland
Swainton
Pluhnstead Tomship
Woodland To'. ship
Woodland Township

NEW YORK
American Thermostat South Cairo
Batavia Landfill Batavia
Brewster Well Field Putnam County.
Facet Enterprises Elmira
Fulton Terminals Fultotn
GE Moreau South Glen -Falls
General Motors/Central Foundry Division
Hooker (102nd Street) Niagara Falls
Hudson River PCBs Hudson River
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Kentucky Avu. Well Field
LA;llow fand & Groivel
Marathon Battery Corp.
Mercury Re. finincl
Niagara County Refuse
Old Bethpage LIUndfill
Port Washington LF
Ramapo Landfill
Sinclair Refinery
Solvent Savers
Syosset Landfill
Vestol Water Supply #1
Vestol Water Supply #2
Wide Beach Development

NORTH CAROLINA
Chemtronics, Inc.

OHIO
Allied Chemical & Ironton Coke
Arcanum Iron & Metal
Big D Campground
Bowers Landfill
Buckeye Reclamation
Coshocton LF
E.H. Schilling LF
Fields Brook
Fultz Landfill
Miami County Incinerator
New Lyme Landfill
Powell Road Landfill
Skinner Landfill
South Point Plant
United Scrap Lead Co., Inc.

OREGON
Teledyne Wah Chang
United Chrome Products,

PENNSYLVANIA
Blosenski Landfill
Centre County Kepone
Craig Farm Drum
Dorney Road Landfill
East Mount Zion
Heleva Landfill
Industrial Lane
Kimberton
Lackawanna Refuse
Moyers Landfill
Old City of York LF
Taylor Borough Dump
Voortman Farm
Walsh Landfill

Inc.

lors ehiads '
Clayville
Cold Springs
Colonie
Wbeatfield
Oyster Bay
Port Washington
Ramapo
Wellsville
Lincklaen
Oyster Bay
Vestal
Vestol
Brant

Swannanoa

Ironton
Darke County
Kingsville
Circlevil le
St. Clairsville
Franklin Township
Hamilton Township
Ashtabula
Jackson Township
Troy
New Lyme
Dayton

-West Chester
South Point
Troy

Albany
Corvallis

West Caln Township
State College Borough
Parker
Upper Macungie Township
Springettsbury Township
N. Whitehall Township
Williams Twonship,
Kimberton Borough
Old Forge Borough
Eagleville
Seven Valleys
Taylor Borough
Upper Saucon Township
Honeybrook Township

RHODE ISLAND
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Lnndfl IG 1 Rl-ouaece Recovery
P6cerson-PuritLbn, inc.
Western Sand & Gravel

VERMONT
Old Springfield LF
Pine Street Canal

WASHINGTON
Colbert LF
FMC Corp. (Yakima)
Frontier Hard Chrome
Greenacres Landfill
Harbor Island (Lead)
Pesticide Lab
Queen City Farms

Smi thfiJo id
North Smithfield
Li nco].rn/Cumbor land
Burrillville

Springfield
Burlington

Colbert
Tak ima
Vancouver
Spokane LF
Seattle
Yakima
Maple Valley
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IRRBIT C.4
OUTPUT OP THE PETROCHEMICAL TRADE MODEL

PETROCHEMICAL TRADE MODEL

EXISTING TAX RATE

Tax Rate
Pri ce

Production
Imports
Exports

Consumption

Sales (net)
Tax Revenue

NEW TAX RATE

Tax Rate
Price

Production
Imports
Exports

Consumption

sales (net)
Tax Revenue

PERCENTAGE CHANGES

Price

Production
Imports
Exports
Consumption

SALES DECREASE
TAX REV INCREASE

PROPYLENE

U. S. Rest of W.

* 04.87 1 so
0 04941 $503

• 5798 10200

• 1

* 5788 1 10280 4

* 020828 1
• 031 4
* 1 4

* 013.2 1 so 4
* 04991 $5044

* 5652 1 10395 4
*I 4

* 5652 1 10395 4

S 02,734 1

* 12I 0.22.
* I4

* -2%1 ix•

-2%1 1%o I4
* -221 12 •

* 0952 4

* *55 •

POLYPROPYLENE

U. 8. Rest 04 W.

U.
.5
I.
5*
I.
S.
I.
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STATEMENT OF WILLIAM NORDHAUS, PH.D., PROFESSOR OF EC-
ONOMICS, YALE UNIVERSITY, NEW HAVEN, CT, ON BEHALF OF
THE ATLANTIC RICHFIELD CO., WASHINGTON, DC
Mr. NORDHAUS. Did you say we were in a 1-minute rule or a 5-

minute rule?
The CHAIRMAN. Five, but if you can do it in one, that is great.

[Laughter.]
Mr. NORDHAUS. All right.
The CHAIRMAN. We don't have any problem, but if you can sum-

marize then we can have a little time for questions and other wit-
nesses.

Mr. NORDHAUS. All right. Thank you very much, Mr. Chairman.
My name is William Nordhaus, and I am a professor at Yale Uni-
versity. I was a member of the Council of Economic Advisers from
1977 to 1979, and in that capacity I supervised the Council's activi-
ties on energy, environmental affairs, and regulation. My testimo-
ny today is based on a thorough study that I completed on the im-
pacts of Superfund financing and various financing alternatives.
That study I would like to submit for the record.

The CHAIRMAN. It will not be made part of the record. It would
break the committee if we reprinted all that.

Mr. NORDHAUS. I would like to submit it for your consideration.
It was sponsored by the Atlantic Richfield Co., but its conclusions
are mine.

There is a broad consensus today that cleaning up dump sites is
high on the Nation's agenda, but the question we are addressing
today is who shall pay. Our study looks into eight major revenue
alternatives: three broad-based taxes, two intermediate-product
taxes, and three waste-end taxes. We followed the congressional
criteria outlined in the 1980 committee reports in examining these
revenue alternatives.

What I would like to do is to talk about three of them very brief-
ly and then conclude my testimony. The first of these are the feed-
stock taxes which have formed the bulk of the revenues for the Su-
perfund cleanup. On a first and superficial reading, these appear to

a reasonable approach, but a careful study has convinced us
that this tax is poorly designed and quite pernicious in its effect,
with significant impacts on efficiency and international trade. Let
me just say a word about the trade impacts because I don't know if
these are well understood. These taxes-the chemical taxes-are in
effect a subsidy on imports of the chemicals and the petrochemical
derivatives and a tax on U.S. exports of these substances. An in-
crease in taxes will hurt U.S. production, will cause U.S. exports to
decline, and imports to increase.

We have attempted to estimate the impact of the larger taxes in
a petrochemical trade model. We think that at five times the cur-
rent tax rates, for taxes on the order of $25 a ton, the imports of
the major products will rise several hundred percent from a very
small base, and the exports of the products will fall in the range of
10 to 25 percent. The long-run effects may be even greater.

We examined some alternatives, and let me briefly mention
those. One was a corporate receipts tax which is a tax on corpora-
tions' net receipts, and this tax scores well on all the major crite-
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ria. The others are some waste-end taxes. We devoted a great deal
of time to designing a hazardous waste disposal tax which we
would like to submit for your consideration. Our view is that this
tax is indeed one that is feasible to administration. It is, in fact,
one that is now being administered by a number of States and
could form, along with a corporate receipts tax, a secure and ade-
quate revenue base.

To, summarize, first, the current feedstock taxes are exceedingly
poorly designed as a mechanism for financing hazardous waste
cleanup. In fact, they are hazardous of the health of the chemical
and petrochemical industries. Second, our analysis finds that rais-
ing the chemical feedstock taxes would lead to a marked deteriora-
tion in the competitiveness of these industries with a dramatic rise
in imports and sharp loss of exports. Third, the best revenue alter-
natives are general revenues, a corporate receipts tax, and a waste
disposal tax. Thank you.

The CHAIRMAN. Perfect.
(Mr. Nordhaus' prepared written statement and a letter from At-

lantic Richfield Co. follows:]
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DR. WILLIAM D. NORDHAUS

TESTIMONY BEFORE THE

SENATE FINANCE COMMITTEE

SEPTEMBER 21, 1984

My name is William D. Nordhaus. I am a professor of

economics at Yale University where I hold the John Musser chair

in Economics. From 1977 to 1979 I was a member of the Council

of Economic Advisers and in that capacity I supervised the

Council's activities in energy, environmental affairs, and

regulation. I am the author of numerous books and articles

on economics, energy, regulation and finance.

My testimony today is based on a thorough study that I

recently completed on the impacts of Superfund (CERCLA) feedstock

taxes and the advantages and disadvantages of various financing

alternatives. This study, which I will submit for the record,

was performed in conjunction with the staff of Management

Analyqis Center, a faculty-based management consulting firm.

The sponsor of the study was the Atlantic Richfield Company,

but its conclusions are mine alone.

Financtint Superfund

There is a broad consensus today that cleaning up dumpsites

filled with hazardous wastes is high on the nation's
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environmental agenda. The major public policy issue addressed

today is, Who shall pay?

Our study looked into all the major revenue alternatives,

including some novel suggestions. In the end, we analyzed

eight:

I. Broad-based taxes

" Corporation income tax

. Corporate receipts tax

. Personal income tax (general revenues)

II. Intermediate-product taxes

.Energy taxes

. Feedstock taxes (such as in CERCLA)

III. Waste-end taxes

. Hazardous substances production tax

. Hazardous waste generation tax

. Hazardous waste disposal tax

We examined each of the eight alternatives in light of

established public-finance criteria. A full decision is
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contained in our final report, and I will but summarize the

major conclusions in this overview.

Criteria for Financing Superfund

The Superfund trust fund currently being discussed will

be far larger than the program enacted in 1980. Therefore,

I think it is appropriate to be clear about the criteria for

selecting a financing method. In analyzing these taxes, I

have followed the four criteria selected by Congress in 1980.

" Revenue adequacy

• Administrative simplicity

. Equity

" Economic efficiency

Let me address briefly the last two criteria because they are

less self-evident than others.

Equity, or fairness, is highly subjective. When the parties

legally responsible for disposing of hazards are known, it

is held that they be liable for cleanup. In deciding upon

how to pay for 'cleanup where responsibility is unknown, four

groups can be singled out because they benefit from the

activities in some way: (1) producers who enjoyed lower costs,

(2) disposers of hazardous waste who benefited from lower

standards and, hence, lower costs for disposal, (3) consumers
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who benefited from lower prices, and (4) individuals who live

in the vicinity of hazardous waste sites and would suffer if

cleanup were not undertaken. The past benefits of the products

that have caused hazardous waste problems, and of today's

cleanup, are widely dispersed. To properly apportion cost

to all groups, everyone who has ever used a styrofoam cup,

bought pantyhose, taken aspirin, or wrapped a sandwich in plastic

wrap would have to be taxed.

Economic efficiency, as applied to these taxes, consists

of two goals: (a) providing incentives for the appropriate

disposal of wastes, and (b) raising revenues in a way that

minimizes economic distortions. Attainment of goal (a) suggests

that the taxes should fall on those substances that impose

risks on the public, and not on nonhazardous substances or

substances that are detoxified, neutralized, or recycled (and

hence, are not hazardous wastes). Goal (b) is attained by

choosing taxes that minimize economic dislocations, i.e., do

not distort the allocation of resources (except to Internalize

costs). In this area the most significant issue to weigh is

possible distortions of international trade.

Analysis of Major Alternatives

1. CERCLA feedstock taxes

The first revenue source that we examined carefully was

the current and proposed CERCLA chemical feedstock taxes. On
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a first and superficial reading, these appear to be a reasonable

approach. However, a more careful study convinced us that

this tax is a poorly designed and pernicious tax, with

significant impacts on efficiency and international trade.

Let me begin by analyzing the trade impacts. It is not

widely understood that the CERCLA taxes are in effect a subsidy

on imports of petrochemical derivatives and a tax on U.S. exports

of primary and derivative petrochemicals. An increase in taxes

on U.e3. production of petrochemicals will cause U.S. exports

to decline and imports to increase by reducing the cost advantage

of U.S. production relative to foreign production. We developed

a petrochemical trade model that shows how CERCLA taxes affect

the U.S. imports and exports of both primary petrochemicals

and their principal derivatives.

We ran the model for two sets of primary and derivative

petrochemicals - propylene/polypropylene and benzene/styrene

-- using three alternative tax rates which were approximately

$14 per ton, $24 per ton, and $49 per ton. The $24 figure

represents a five-fold increase in the CERCLA tax rates now

in effect. We have not had time to rerun the model using the

tax rates in H.R.5640 as passed by the House. However, the

taxes on propylene and benzene, adjusted for inflation and

the increases if a waste-end tax is not enacted, will be up

in the $24, or five-fold increase, range.
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Our results indicate that the trade impacts on petrochemical

derivatives will be substantial. For example, at the $24 tax

rate exports of polypropylene and styrene will fall 13 and

20% respectively. Imports of each will rise 900 and 600

respectively. These changes in the trade ballnca will cause

production losses in the short term. As plant replacement

and technological innovation make new petrochemical capacity

economically attractive, CERCLA taxes could well tip the decision

:o build new capacity outside our borders.

Some might claim that CERCLA feedstock taxes are effective

as an externality tax, by which I me..a a tax that relates to

the hazard posed by the chemical. With a separate economic

model we examined the incidence of CERCLA taxes in the production

of petrochemical products. We analyzed the effects of a tax

levied on the feedstock propylene, compared to a tax that is

levied on a downstream hazardous product. The results show

that feedstock taxes are too indiscriminate to be effective

externality taxes. The burden of the tax on feedstocks falls

on derivatives that are both nonhazardous substances, such

as aspirin, as well as hazardous substances, such as carbolic

acid!

2. Corporate receipts tax

The corporate net receipts tax, which we have called the



294

"Business Environmental Fee", is a tax on all corporations'

net receipts--their gross receipts minus cost of goods sold.

It is a secure source of revenues. It is easy to administer

because it is based on existing tax forms and records. It

can be viewed as fair because of the widespread source of

hazardous waste. The problems associated with toxic waste

sites were caused by the actions of a wide number of companies

in many industries, so it is reasonable that the burden of

cleaning up waste sites also be broadly based. Finally, a

tax on corporate new receipts does not introduce any major

distortions into the economic allocation of resources. Its

effect on foreign trade is inconsequential.

3. Hazardous waste disposal tax

The hazardous waste disposal tax is an attractive option

because it is close to the source of the problem and may help

internalize associated social costs. The waste-end tax will

be levied on the disposal of hazardous wastes as defined in

the RCRA regulations. The tax should be incurred at the time

when hazardous waste is disposed of onsite, stored onsite for

more than a year, or received at an offsite facility for either

storage or disposal. The structure of the tax is discussed

in some detail in our report; indeed, we feel that our proposal

is the most carefully designed of the many proposals extant.

A combination of a corporate receipts tax and hazardous

waste disposal tax both promotes safer disposal technologies
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and secures sufficient revenues for waste site cleanup.

To generate $1.3 billion per billion--$l billion from

the Business Environmental Fee and $300 million from the

waste-end tax--the following tax rates are needed. For the

Business Environmental Fee companies would pay a rate of .09%

(or $9.00 per $10,000 in net receipts) on net receipts in excess

of $5 million. The tax would be paid by approximately 46,000

companies, out of the 3.5 million that are expected to file

corporate tax returns in 1985. More than half the tax would

be paid by the manufacturing sector.

The waste disposal tax can readily raise another $300

million per year. Based on EPA (Westat Study) data, we estimate

that the taxes will be paid by approximately 5,000 establishments

that dispose of hazardous waste.

CONCLUSIONS

I will now briefly summarize the conclusions of our report.

1. The current CERCLA feedstock taxes are extremely poorly

designed as a mechanism for financing hazardous-waste cleanup.

They are hazardous to the health of the petrochemical industry.

They suffer from one of the major defects of public finance

in that they a e intermediate product taxes in an industry
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that is heavily exposed to international trade. They should

be replaced by other revenues sources.

2. Our analysis finds that raising the chemical feedstock

taxes would lead to a marked deterioration in the competitiveness

of the domestic petrochemical industry, with a dramatic rise

in imports and sharp losses of exports. This committee, which

is uniquely poised to balance both revenue needs and foreign

trade impacts, should consider the possibility that a rise

in chemical feedstock taxes today will lead in the future to

a petition from chemical manufacturers for protection from

foreign competition.

3. The best revenue alternatives are general revenues,

a corporate receipts tax, and a waste disposal tax. Any of

these would induce very low levels of economic inefficiency;

they would not distort international trade; and, in my view,

they would spread the burden of cleanup costs widely and fairly

adross the community.

4. A final possible revenue source is a tax on

hydrocarbons. While this tax is an intermediate product tax,

studies show that its distortions are relatively small. it

would also, in my view, be an acceptable revenue source for

financing Superfund.
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Atlant.RlchiedCompenY 1333 Now Homphite AMenu, N.W
Suits 1000
,Washington. D.C. 20036 ' o
Telephon 202 451425M
*iUlem T. Christian

Federal Govewmen Reations

September 24, 1984

The Honorable Robert Dole
Chairman, Committee on Finance
United States Senate
Washington, DC 20510

Dear Senator Dole:

Atlantic Richfield Company's consultant, Professor
William Nordhaus, testified before the Senate Finance
Committee on September 21st on CERCLA taxation. He
expressed an opinion that the Senate Finance Committee
should finish action this year on CERCLA. In so
responding, Professor Nordhaus was expressing his
individual views. Atlantic Richfield Company does
not agree that CERCLA should be reauthorized this
year, and we have so testified on a number of prior
occasions. Absent the completion of Congressionally
mandated studies, especially on taxation alternatives,
to act this year would be premature.

We wish to thank you for the opportunity to have
Professor Nordhaus appear. In the event the Committee
does mark up legislation this year, we hope that you
will give the taxation options advanced by Atlantic
Richfield and Dr. Nordhaus full consideration.

Very truly yours,

William T. Christian

WTC/bjp

bcc: L. R. Hecham
H. H. Paige

Rod DeArment
Michael Stern

Chuck Sandler, API
Bill Stover, CHA
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The CHAIRMAN. Senator Moynihan?
Senator MOYNIHAN. I have two questions. Both are very distin-

guished witnesses and have spoken to the question of a waste dis-
posal or waste-end tax. I have put a bill in on this subject. I see
that the Sierra Club says that a waste-end tax should remain a
modest source of revenue, and Professor Nordhaus thinks it is an
efficient tax. We don't think of it as raising anything like the
larger portion of these revenues. We have talked about pollution
taxes a great deal and never really imposed any. But as an econom-
ic principle, a waste-end tax gets closest to imposing a cost on the
persons who have previously imposed a cost on us. Isn't that sub-
stantially the case?

Mr. EARLY. Senator, in my view, the waste-end tax is one of
those concepts that makes a great deal of sense conceptually, but is
very, very difficult to work out administrably.

Senator MOYNIHAN. We found that out in New York, as you rec-
ognize, but it is not impossible.

Mr. EARLY. The question is in the situation. It is quite frankly
our group's feeling that the primary consideration has to be raising
revenue. The biggest problem with the Superfund Program right
now is a lack of funding, a lack of adequate funding anywhere near
the size of the problem. And as long as the waste-end tax remains avery small-and when I say small, I mean in the $1 billion range-
it is useful to produce a program that is in the nature of an experi-
ment to see if it raises the money and to see if it is administerable.
What we are concerned about is along the lines of what Mr. Nord-
haus has suggested, and that is shifting a very large portion of the
revenue raising burden on a waste-end tax, which we view as
highly experimental. The other consideration is that you have to
make right now is that one of the biggest problems with regulating
active hazardous waste management facilities is the EPA decision
as to what to list and delist as a hazardous waste. There is enough
pressure on EPA as it is making that regulatory decision. You
raise the stakes that much more if, as a result of that, they are
also subjected to a significant--

Senator MOYNIHAN. A fair point. Mr. Nordhaus?
Mr. NORDHAUS.-Senator Moynihan, we studied the experience of

a number of States rather carefully, including New York and Cali-
fornia, and I might summarize briefly our findings. First, there is
no doubt that the waste-end taxes can work. They are now working
in 21 States.

Senator MOYNIHAN. Twenty-one States? Two-one?
Mr. NORDHAUS. Yes. And I think the view of many environmen-

talists that these are dangerous to the Superfund is simply an out-
moded idea. It might have been the case in 1980, but it is not the
case in 1984 for these programs are actually working. If you would
like to look into this more carefully, the California program is
probably the model. It is the one we used and looked at most care-
fully in designing our waste-end tax.

Second, there is no doubt that you cannot raise all the revenues
of the Superfund Program from the waste-end tax. We estimated
that the Nation-on the Federal level-could raise $300 million
with a modest waste-end tax. Third, I think the most important
point is that unlike the other taxes which we levy, these are taxes



299

which will increase economic efficiency rather than hurt it. They
are true supply side taxes.

Senator MOYNIHAN. If you tax--
Mr. NORDHAUS. May I just finish that point? The point is that

they are a tax on the hazard imposed on society by penalizing im-
proper hazardous disposal.

Senator MOYNIHAN. And the presumption is that if you tax it,
you get less of it?

Mr. NORDHAUS. Not only that you get less of it, but that people
are given incentives to dispose of their wastes in a proper way such
as incineration, recycling, or treatment. So, in that respect, I think
it is an efficiency promoting tax and one that would be a useful
additive to our tax system.

Senator MOYNIHAN. Thank you very much.
The CHAIRMAN. Senator Bradley?
Senator BRADLEY. Thank you very much, Mr. Chairman. Mr.

Early, your testimony hit on two questions: How much money and
from what sources the money will come. In answering the ques-
tions, shouldn't we really consider the size of the job that the Su-
perfund has to do? How likely is it that the Superfund will cleanup
all the dumps with $5 to $10 billion? Won't we be back reauthoriz-
ing the program in 5 more years?

Mr. EARLY. There is little doubt in my mind that we will be reau-
thorizing the program in 5 years. From our standpoint, the major
issue is are we going to create a program that at least takes a good
crack at cleaning up the most obvious of the dump sites, rather
than bumping along at what we consider-to be a wholly inadequate
pace. The testimony of the administration indicates that they are
not interested in building a bigger Superfund Program. They are
interested in a very slow but steady cleanup rate. We are calling
for a different kind of program of massive increase in the size of
the program, in recognition of the massive increase in the size of
the problem as we understand it today, as compared to 4 years ago.

Senator BRADLEY. We had a witness Wednesday from the Chemi-
cal Manufacturers Association who maintained that one of the
things that we should do is to assume that we are going to get
more money from the private owners and getting them to pay for
the cleanup. Do you have any sense as to how much money we
could reasonably expect to get from these collections on an annual
basis?

Mr. EARLY. I do not have such an estimate. The experience to
date, as- you probably know, has been that almost negligible
amounts of money have been obtained. Prosecuting those responsi-
ble for creating Superfund sites is very, very difficult and compli-
cated. There is one interesting dynamic with regard to the ability
to go after responsible parties and the size of the fund. The fact of
the matter is that if EPA has a large amount of money which puts
it in a position of being able to clean up first and sue the responsi-
ble parties afterward, it actually improves their leverage to go
after responsible parties before they have to clean up because they
know that the EPA threat of cleaning up and suing afterward is
not a hollow threat. Today, because there is so little money in the
fund, it is in fact a hollow threat and so the responsible parties are
not motivated to come forward at an early time in the process.

39-919 0 - 85 - 20



300

Senator BRADLEY. Bill Nordhaus, do you agree, and what do you
think we could expect in revenues from this program of going after
the private sector to make them pay for the costs of cleanup? I
think that the number that the CMA made was something like
$200 million annually.

Mr. NORDHAUS. I think we have not recovered very much so far,
and it is a costly and long-term project to go after these old dump-
ers. I guess my response would be that you should look at what a
reasonable amount of funds would be needed for the next 3, 4, or 5
years and project that. I don't buy either the strategy theories that
say if you have $20 billion there, you are going to beat them over
the head, or that you are going to raise a lot more revenues.
Really, I think we will probably go along pretty much the way we
have over the last 4 years.

Senator BRADLEY. And so, you think we can do something less
than $20 billion but certainly more than $1.6? Should we split the
difference?

Mr. NORDHAUS. No. Let me say that there is a problem here, that
the expenditures have been falling way behind the receipts. I don't
think that one should simply assume that the EPA is acting in bad
faith. There are some very, very difficult questions with the long-
term remedials. The technology is being just learned about now.

If I might use the analogy of the nuclear power program, I would
hate to go into this with all engines at full speed and find we have
made some serious mistakes in our remedials. There is still some
learning to do. I am not saying we should go slowly, but I don't
think we are wise to force the remedials at a faster pace than cur-
rent knowledge allows, and there is still a fair amount of uncer-
tainty about the best way to design long-term disposal.

Senator BRADLEY. What is the effective tax rate now in the
chemical industry?

Mr. NORDHAUS. It varies. It is on the order of 1 percent or a little
less.

Senator BRADLEY. One percent?
Mr. NORDHAUS. I'm sorry. Which tax are you talking about-the

corporate income tax rate?
Senator BRADLEY. Or the effective income tax rate.
Mr. NORDHAUS. I don't know.
The CHAIRMAN. It was a minus in 1982.
Senator BRADLEY. A minus?
Mr. NORDHAUS. Yes, I think so.
Senator BRADLEY. Could I ask one more question, Mr. Chairman?
The CHAIRMAN. Yes.
Senator BRADLEY. In your testimony, you talked about the

danger of the feedstock tax and the competitive disadvantage that
it would place many of our industry members in. In the Joint Tax
Committee's analysis of the Superfund, they referred to this issue
in the following way, and I quote:

While some segments of the chemistry are highly competitive, the recent growth
in the petrochemical imports appears to be attributable largely to the appreciation
of the dollar against foreign currencies and competition from plants established
near low-cost sources of natural gas in the Middle East and elsewhere.

So, how do you balance what is the cause-the appreciation of
the dollar, which went even higher today in the world markets and
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which appears to be headed even higher, thereby making these ex-
ports less and less competitive and imports more and more com-
petitive in this country, or the low cost to the producer elsewhere?

Mr. NORDHAUS. Up to now, there is little doubt that the major
factor both in this industry and in other industries has been the
role of the dollar. What we have addressed is the issue of the po-
tential impacts on the petrochemical industry of a significant in-
crease in the feedstock taxes. If I could just give you a small exam-
ple-

The CHAIRMAN. Do it quickly if you can.
Mr. NORDHAUS. It was supposed to be very quickly. Our compara-

tive advantage in petrochemicals is in the order of a penny a
pound, or on the or er of about $20 a ton, vis-a-vis Western Europe.
We have slightly larger plants here, and that is basically the
source of our advantage. As the taxes rise toward the $20-a-ton
range, basically what we are doing is to lose our comparative ad-
vantage through domestic taxation. This will mainly affect invest-
ment and will affect where plants are located in the longer run.
But I would expect that's you get up above that $20-a-ton range,
you will find this country losing its comparative advantage in this
area.

The CHAIRMAN. Senator Chafee?
Senator CHAFEE. No questions, Mr. Chairman.
The CHAIRMAN. Let me say that obviously we have some ques-

tions, but we also have 13 additional witnesses and we can't spend
all of our time on the first 2 or 3. Then the ones that are at the
bottom never have any time. Just as one member of this commit-
tee, we understand the need to extend the program, but I think we
also understand the need to make certain we do it in the correct
way. The Senate bill was introduced in July. The House bill in
May. We are being asked in 1 week to throw something together
and get it out on the Senate floor. We have 10 legislative days be-
tween now and adjournment. I am not certain we are going to be
able to do that or what we are goingto be able to do. We are going
to make an effort. We have a working group looking at different
options. So, I would suggest that I think we understand many of
the concerns that are going to be raised by other witnesses. Our big
concern is can we do something this year, or should we do some-
thing this year? The Sierra Club, I know, would like the extension
to come. Did you give a view on that, Mr. Nordhaus?

Mr. NORDHAUS. Mr. Chairman, to put things in the broader per-
spective, I think you ought to get it out of the way this year. You
have a lot of things you are going to be handling next year, and
when all is said and done, this is a relatively small program com-
pared to the deficit reduction program you will be handling next
year. So, I think you ought to try to get it out of the way this year.

Senator BRADLEY. Do you agree with that, Mr. Chairman?
The CHAIRMAN. You know, we have got a lot of things we are

trying to get out of the way, including increasing the debt ceiling.
We finished the trade bill. I am also involved in Grove City and a
few other little items. Plus, I have got a feeling that some of those
revenue bills we are sending to the House are going to attract a lot
of flies over here. So, we will have a lot of action between now and
October 5. We thank you very much for coming.
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Mr. NORDHAUS. Thank you very much, Mr. Chairman.
The CHAIRMAN. Our next panel is Lewis Freeman, director of

Federal Government affairs, the Society of the Plastics Industry;
Joseph W. O'Toole, vice president and general tax officer of Phil-
lips Petroleum; Edward G. Taylor, president, Daniel Battery Manu-
facturing Co., Baton Rouge, and president of the Battery Council
International, Washington, accompanied by Jonathon Plaut; and
Christian A. Hansen, Jr., president of LCP Chemical & Plastics,
Inc., Edison, NJ, on behalf of the Chlorine Institute in Washington,
DC.

Unless you have some order, we will just do it in the way. it is on
the agenda. Is that all right, Mr. Freeman? Let me again indicate
that your entire statements will be made a part of the record.

STATEMENT OF LEWIS R. FREEMAN, JR., DIRECTOR, FEDERAL
GOVERNMENT AFFAIRS, THE SOCIETY OF TAE PLASTICS IN.
DUSTRY, INC., WASHINGTON, DC.
Mr. FREEMAN. Good morning My name is Lewis R. Freeman, Jr.

I am director of Federal Government affairs of the Society for the
Plastics Industry. We are the principal trade association of compa-
nies that make plastics resin, make machinery and molds to proc-
ess finished products and the processors of those products. Our in-
terest in the Superfund bill stems from the fact that plastics are
made from petrochemical feed stock derivatives. Hence, our inter-
est. We support reaUthorization of Superfund and we do so recog-
nizing that a largerfund than the present fund is needed. We are
concerned, though, about two aspects. One, we are concerned that
the fund might be made larger than can be efficiently spent in
whatever the authorization time is. Hence, more taxes would be
raised than are required, and since we are an industry that would
be taxed directly or indirectly, we are concerned about that.
Second, we are concerned about how the additional revenue would
be raised; 4 years ago we testified before this committee. It was not
me. It was a director of our association, Gene Branscomb, president
of the Gott Corp. of your State-Winfield, KS. At that time, you
were looking at the Superfund bill which was in question which
was about a $4 billion bill, and Mr. Branscomb pointed out to the
committee that this would have estimated raised his cost of high-
density polyethylene, which he made insulating containers from,
by perhaps as much as 2 percent of his cost of raw materials. Now,
we are looking-if we look at the House bill-at an amount that
would be certainly greater than that, and that concerns us, and it
particularly concerns us because of the point made by the previous
witness., In the 4 years since Mr. Branscomb testified, we have
found our plastics processors faced with increasing amounts of im-
ports.

There is a small amount of exporting done, but principally, they
are concerned about imports. In a study I did last year, it showed
that in selected plastic products, the imports had tripled from 1978
to 1982. 1 don't know what the new figures are, but I am sure that
trend has continued. Our concern is that if whatever increased Su-
perfund you enact is principally going to rely on the additional
money on feed stock tax, you are putting plastics processors and
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others who are downstream from the chemical companies at an
even greater disadvantage than they may already be from other
factors, such as the value of the dollar, et cetera. Because of that,
we would urge that you look at alternative methods of financing
additional Superfund funds, such as the waste-end tax, and we
would certainly be happy to answer questions later on. I hope I got
within the 5 minutes for you.

The CHAIRMAN. Thank you. Mr. O'Toole.
[Mr. Freeman's prepare! written statement follows:]
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GOOD MORNING. I AM LEWIS R. FREEMAN, JR., DIRECTOR OF FEDERAL

GOVERNMENT AFFAIRS OF THE SOCIETY OF THE PLASTICS INDUSTRY, INC.

(SPI). SPI IS THE PRINCIPAL TRADE ASSOCIATION FOR THIS NATION'S

PLASTICS INDUSTRY, WHICH HAS GROSS SHIPMENTS OF OVER $80 BILLION AND

OVER 20,000 ESTABLISHMENTS LOCATED THROUGHOUT THE U.S. SPI

REPRESENTS MORE THAN 1600 MEMBER FIRMS, INCLUDING MANUFACTURERS OF

RAW MATERIALS DERIVED PROM PETROCHEMICAL FEEDSTOCKS (RESINS),

MACHINERY AND MOLDS USED TO MAKE FINISHED PRODUCTS, AND THE PRODUCERS

AND DISTRIBUTORS OF THOSE FINISHED PRODUCTS. WE APPRECIATE THE

OPPORTUNITY TO PRESENT TO THE SENATE FINANCE COMMITTEE OUR VIEWS

CONCERNING THE REAUTHORIZATION OP THE COMPREHENSIVE ENVIRONMENTAL

RESPONSE, COMPENSATION AND LIABILITY ACT OF 1qRf. MY COMMENTS WILL

FOCUS UPON TWO AREAS OF CONCERN TO OUR INDUSTRY: THE SIZE OF THE

PROPOSED REAUTHORIZATION AND THE BASIS OF TAXES TO SUPPORT THE FUND.

THE SPI FULLY SUPPORTS THE REAUTHORIZATION OF SUPERPUND SO THAT

HAZARDOUS WASTE SITES CAN BE CLEANED UP RAPIDLY AND EFFECTIVELY. WE

ALSO AGREE THAT THERE IS A NEED TO INCREASE THE SIZE OF THE FUND FROM

THE LEVELS CURRENTLY AUTHORIZED. HOWEVER, THE INCREASE THAT WAS

APPROVED BY THE HOUSE OF REPRESENTATIVES IN HR 5640, PROM S1.75

BILLION TO 910.2 BILLION OVER 5 YEARS, REFLECTS AN INCREASE THAT FAR

EXCEEDS THE FUNDING LEVELS THAT COULD BE EFFICIENTLY UTILIZED TO
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THE FUND SHOULD BE REASONABLE AND WITHIN THE ROfUNDS THE ENVIRONMENTAL

PROTECTION AGENCY (EPA) CAN EFFECTIVELY UTILIZE IN CLEANING THE

HAZARDOUS WASTE SITES. WHILE THE HAZARDOUS WASTE CLEAN-UP PROBLEM IS

CRITICAL, UTILIZING THE "MORE IS BETTERm THEORY FOR LEVEL OF PlINDING

WILL NOT ASSURE AN EPPICIENT PROGRAM.

IN ADDITION TO THE SIZE OF THE FUND, SPI IS CONCERNED ABOUT THE

TAXING MECHANISM THAT MAY RE USED TO EXPAND THE SUPERPUND PROGRAM.

WR RELIEVE THERE IS A NEED TO BROADEN THE REVENUE RASE PROM THE

CURRENT TAX ON PETROLEUM AND PETROCHEMICAL FEEDSTOCKS AND TRANSFER

MORE OP THE TAX BURDEN TO THOSE WHO DIRECTLY CONTRIBUTE TO THE

HAZARDOUS WASTE PROBLEM.

SPI'S MEMBERSHIP INCLUDES THOSE COMPANIES THAT MANUFACTURE

PLASTIC RESINS PROM PETROCHEMICAL FEEDSTOCKS. BUT, MORE THAN HALF OF

OUR MEMBERS ARE SMALL BUSINESSES THAT PROCESS PLASTIC PRODUCTS.

THESE PROCESSORS ARE MAJOR USERS OP RESINS THAT ARE DERIVATIVES OP

ALMOST ALL JP THE PETROCHEMICAL FEEDSTOCKS TAXED UNDER THE PRESENT

SUPERFUND LAW. RECAUSE OF THE PLASTICS INDUSTRY'S HEAVY DEPENDENCE

UPON PETROCHEMICAL FEEDSTOCKS FOR RAW MATERIAL, ANY PROPOSAL OR

ACTION THAT WOULD AFFECT THEIR PRICE MUST BE SERIOUSLY EXAMINED.
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FOUR YEARS AGO THIS MONTH, OUR ASSOCIATION TESTIFIED BEFORE THIS

COMMITTEE ON THE THEN-PROPOSED S. 14R0, THE ENVIRONMENTAL EMERGENCY

RESPONSE ACT. OUR WITNESS WAS GENE RRANSCUM, PRESIDENT OF THE COTT

CORPORATION OF WINFIELDo KANSAS, A MANUFACTURER OF INSULATED

CONTAINERS. HE TESTIFIED THAT THE S4 BILLION FUND CALLED FOR AT THAT

TIME WOULD RESULT IN A SIGNIFICANT INCREASE IN THE COST OF HIS

PRINCIPAL RAW MATERIAL, HIGH-DENSITY POLYETHYLENE. BRANSCUM

ESTIMATED AT THAT TIME THAT IHE INCREASE WOULD RESULT IN A 2 PERCENT

INCREASE IN THE COST OF HIS RAW MATERIALS. NOW, WITH A MUCH LARGER

SUPERFUND AND A PROPOSED INCREASED TAX ON ETHYLENE THAT IS OVER FOUR

TIMES THAT CONSIDERED IN S. 1480, THE CONCERN OF PLASTICS PROCESSORS

HAS GROWN.

PROPOSALS SUCH AS HR 5640 WOULD RESULT IN AN INCREASE OF

APPROXIMATELY A PENNY PER POUND FOR ALL POLYMERS, INCLUnING LOW COST,

HIGH VOLUME COMMODITY RESINS SUCH AS POLYETHYLENE, POLYSTYRENE, PVC

AND POLYPROPYLENE; THE OVERALL AVERAGE COST OF RESINS IS 50 CENTS

PER POUND WITH A RANGE OF 20 CENTS PER POUND TO MORE THAN 2 DOLLARS

PER POUND. RESINS WHICH SELL FOR LESS THAN 50 CENTS PER POUND

REPRESENT APPROXIMATELY R0 PERCENT OF THE VOLUME OF THE INDUSTRY.

THUS, THE PENNY-A-POUND TAX WOULD REPRESENT AN OVERALL AVERAGE

INCREASE OF 2 PERCENT IN THE COST OF RAW MATERIALS. FOR RESINS SUCH

AS POLYETHYLENE WHICH SELLS FOR ABOUT 33 CENTS PER POUND THE

PERCENTAGE INCREASE IS APPROXIMATELY 6 PERCENT.
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NOW LET ME DESCRIBE THE IMPACT OP SUCH AN INCREASE ON THE

PLASTICS PROCESSOR. SPI CONDUCTS ANANNUAL FINANCIAL AND OPERATING

RATIOS SURVEY OF THE PLASTICS PROCESSOR SEGMENT OF OUlR INDUSTRY. OP

THE TOTAL 2AR RESPONDENTS TO THE SURVEY, 43.6 PERCENT HAVE ANNUAL

SALES OF LESS THAN S5 MILLION; 69 PERCENT HAVE SALES OF LESS THAN Slf

MILLION. FOR THESE SMALL COMPANIES, WHOSE AVERAGE AFTER TAX INCOME

IS ONLY 3.2 CENTS ON EACH SALES DOLLAR, AND FOR WHOM THE RAW

MATERIALS COST NOW REPRESENTS 42.8 CENTS OF EVERY SALES DOLLAR, A 2

TO 6 PERCENT INCREASE IN RAW MATERIALS COSTS WOULD CONSUME AT LEAST

TWO THIRDS OF THE PRESENT AFTER TAX INCOME. IN SOME INSTANCES THE

INCREASED RAW MATERIALS COST WOULD EXCEED THE PRESENT AFTER TAX

INCOME.

OBVIOUSLY IF THE PLASTICS PROCESSOR INDUSTRY IS TO SURVIVE, THIS

TAX BURDEN MUST RE PASSED ON TO CUSTOMERS. BUT THERE ARE MANY

INSTANCES WHERE THIS WILL NOT BE POSSIBLE AND MANY OF THE COMPANIES

HAVE SUCH SMALL PROFIT MARGINS THEY CANNOT ABSORB THE ADDITION COST.

A MAJOR INCREASE IN THE FEEDSTOCK TAX WILL HAVE A DECIDED NEGATIVE

IMPACT ON THE FINANCIAL VIABILITY OF THESE COMPANIES.
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FOREIGN TRADE IS BECOMING A MAJOR MARKET FOR THE PLASTICS

INDUSTRY AND THE ADDED TAX BURDEN WILL PUT AMERICAN PLASTICS,

PROCESSORS AT A SERIOUS DISADVANTAGE WORLDWIDE. RETWEEN lq7R AND

1Q2, THERE WAS A TRIPLING OF IMPORTED PRODUCTS CLEARLY IDENTIFIED BY

THE U.S. TARIFF CODE DESIGNATION AS PLASTICS. REINFORCING THIS TREND

IS THE PROSPECT THAT INEXPENSIVE PLASTICS RESINS MAY BE PRODUCED

LATER IN THIS DECADE BY OIL AND GAS RICH COUNTRIES AND MADE AVAILABLE

TO PROCESSORS IN OTHER COUNTRIES. THIS PROSPECT PROMISES TO MAKE IT

EVEN MORE DIFFICULT FOR U.S. PLASTICS PROCESSORS TO COMPETE WITH

IMPORTS. WE ARE AN INDUSTRY THAT RELIEVES IN FREE TRADE PRINCIPLES

AND WOULD BE RELUCTANT TO SEEK PROTECTIONIST REMEDIES. WE PRAFeR TO

COMPETE WITH OTHERS ON A FAIR BASIS, RUT THAT TASK IS NOT MADE EASIER

IF PETROCHEMICAL FEEDSTOCKS AND ULTIMATELY THEIR DERIVATIVE PRODUCTS

MUST CONTINUE TO BEAR THE MAJOR SHARE OF FUNDING PROGRAMS LIKE

SUPERFUND. THIS IS AN UNJUSTIFIED TAX BURDEN ON AN INDUSTRY THAT

CONTRIBUTES VERY LITTLE TO THE HAZARDOUS WASTE PROBLEM. THOSE THAT

WOULD BE HURT THE MOST ARE THE THOUSANDS OF PROCESSORS WHO WOULD RE

FORCED TO PAY MORE FOR RAW MATERIALS EVEN THOUGH THEY ARE NOT

GENERATORS OF HAZARDOUS WASTE.

I
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WE URGE THE FINANCE COMMITTEE AND THE SENATE TO EXPLORE

ALTERNATIVE METHODS OF RAISING ADDITIONAL REVENUE FOR SUPERFUND. WE

RELIEVE THE WASTE END APPROACH IS A REASONABLE APPROACH AND WOULD

COMMEND TO YOu ITS SERIOUS STUDY. A NATIONAL WASTE END TAX WOULD

INCREASE REVENUES FOR THE FUND AND PROVIDE ECONOMIC INCENTIVE FOR

COMPANIES TO CREATE AND UTILIZE ALTERNATIVES TO DISPOSAL OP HAZARDOUS

WASTE IN THE GROUND. LAND DISPOSAL OP HAZARDOUS WASTE HAS RESULTED

IN THE NEED FOR SUPERFUND, AND SPI RELIEVES A PORTION OF THE TAX

BURDEN SHOULD BE BORNE BY THOSE WHO CONTRIRJTE TO THE PROBLEM.

IN SUMMARY, SPI URGES THE FINANCE COMMITTEE TO SUPPORT THE

REAUTHORIZATION OF SUPERFUND AT A LEVEL THAT REFLECTS THE AMOUNT OF

MONEY EPA CAN EFFECTIVELY ADMINISTER TO MAKE REAL PROGRESS IN

CLEANING THE HAZARDOUS WASTE SITES. WE ALSO URGE YOU TO CAREFULLY

STUDY RECOMMENDATIONS TO BROADEN THE TAX BASE FOR SUPERFUND SO THAT

AN EXCESSIVE BURDEN WILL NOT BE HORNE BY A NARROW SECTOR OF INDUSTRY,

INCLUDING THE SMALL PLASTICS PROCESSORS THE SPI REPRESENTS.

THANK YOU.
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STATEMENT OF JOSEPH W. OTOOLE, VICE PRESIDENT AND GEN-
ERAL TAX OFFICER, PHILLIPS PETROLEUM CO., BARTLES.
VILLE, OK, ON BEHALF OF THE AMERICAN PETROLEUM INSTI-
TUTE, WASHINGTON, DC
-Mr. O'TooLE. Thank you, Mr. Chairman. I am Joseph O'Toole,

vice president of Phillips Petroleum Co., and I am here today rep-
resenting the American Petroleum Institute. The American Petro-
leum Institute recognizes the urgent national needs for cleanup of
abandoned hazardous wastesites. We are not opposed to the reau-
thorization of CERCLA, if it is done efficiently and equitably. In
these regards, we are troubled by the House CERCLA reauthoriza-
tion bill, H.R. 5640, before the committee. First, the bill is based on
conclusions about funding atid other key elements of cleaning up
hazardous waste before the facts are in, and the needed studies
have been completed. A vital congressional study mandated by
CERCLA will be available from the EPA before December 11, 1984.
We understand that the EPA in fact intends to release the draft of
that study for public comment by October 15.

We urge the committee to do what was contemplated when
CERCLA was passed, namely, to examine this comprehensive study
before redesigning and reauthorizing CERCLA. Furthermore, there
is adequate money available to the EPA to meet its expenditure
plans through September 30, 1985. The funding for the law doesn't
need reauthorization before the end of fiscal year 1985. Loading
more money onto EPA right now without the guidance of the stud-
ies to be available in less than 3 months will simply invite waste
and mismanagement of the taxpayers' money. Second, the two bills
would aggravate and exaggerate the inequitable treatment of the
petroleum industry. While an underlying principle of CERCLA is
to link the taxes to the generators of hazardous waste, the petrole-
um industry is currently paying about 15 percent of the taxes
while, according to the EPA, it is linked to only 5 percent of its
hazardous wastes. The House bill would gravely worsen this situa-
tion by enacting a tenfold increase in the tax on the petroleum in-
dustry. This will do enormous harm to both a contracting refining
industry and to many of the sectors of the U.S. economy which this
industry supplies. We urge the committee to reexamine the tax al-
location with a view to substantially improving its equity and re-
ducing the harmful competitive burdens proposed to be levied on
the petroleum industry and its customers. Mr. Chairman, that con-
cludes my statement on behalf of the API. I would like to make
one other point. Phillips Petroleum has a large plastics business,
and it is severely affected by the CERCLA taxes. And I would like
to offer a short statement of two pages for the record for that, and
I would like to mention that I would be pleased to answer any
questions you may have on that statement. Thank you.

The CHAIRMAN. Thank you. Mr. Taylor.
[Mr. O'Toole's prepared written statements follow:]
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TAA ISSUES RAISED BY ourERFUND LEGISLATIvn

SUMMARY STATEMENT
AMERICAN PETROLBUM INSTITUTE

September 21, 1984

API does not oppose reauthorization of CERCLA. Reauthorizing now,

however, is unnecessary and premature.

o Current authorization does not epire for another full year.

o Section 301(a) studies mandated by Congress assessing current
operations and future funding needs will soon be'available.

o Increasing, modifying or supplanting the current taxing scheme
requires detailed analysis which cannot be properly completed
during the time remaining in this Congress.

The current CERCLA tax system is both economically inefficient and
inequitable. Proposed increases exacerbate those problems.

o It taxes current production to pay for past waste disposal.

o It taxes a limited group of taxpayers to clean up all hazardous
wastes.

" HR 5640 completely decooples the original Superfund relationship
between the tax assigned to the petroleum industry and the fre-
quency with which petroleum substances are detected in releases
subject to payment under the fund.

The proposed increase would have serious implications for the domestic
refining industry.

o Demand for refined products is weak -- 15 percent below the late
1970's.

o U.S. refineries are currently running at about 3/4 capacity.

o Between the beginning of 1981 and the beginning of 1984, 86 U.S.
refineries completely shut down.

o Refiners face huge costs to meet environmental standards, such as
reduced lead content in gasoline.

o U.S. refiners will be under considerable pressure from foreign

refiners.

The proposed tax increases would have unequal regional impact.

o Nearly 60 percent of the petroleum tax would come from three states
-- Louisiana, Texas, and California.

AVI opposes repeal of the Post-Closure Liability Fund.

o HR 5640's proposed repeal would discourage cleanup by opening up
unlimited liability for an indefinite future.

o Continuation of the taxes will assure a reliable source of funds
for the EPA to handle clean-up problems after closure of current
RCRA disposal sites.
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September 18, 1984

Mr. Chairman:

I am Joseph W. O'Toole, Vice President and General Tax Officer of

Phillips Petroleum Company.

I am testifying today on behalf of the American Petroleum

Institute (API). API represents 235 petroleum companies and

approximately 7,000 individual members who are engaged in all

aspects of petroleum exploration, production, transportation,

refining and marketing.

While our testimony today will be confined to funding aspects of

reauthorization, API has strong concerns about other parts of the

two bills under consideration -- HR 5640, passed by the House of

Representatives, and S 2892, reported by the Senate Comittee on

Environment and Public Works. We have testified before other

committees of both the Senate and the House on these other

provisions.
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I. Reauthorization of CERCLA (Superfund)

The API and its member companies do not oppose the reauthori-

zation of CERCLA (Superfund). We believe that the timely and

cost-effective cleanup of abandoned hazardous waste sites is an

issue of major national concern and deserves government action.

We are concerned, however, that the present fort at re-

authorization -- a full year before the current funding expires

-- is premature. More information is needed on both total and

annual funding needs as well as on the effects of the method or

methods of funding. Reauthorization now, before this basic

information has been properly analyzed, could lead to further

inefficiencies in use of the fund and further inequities in

application of the tax.

Important information will soon become available. When

Superfund was passed in 1980, Congress recognized that it needed

certain crucial information before taking further action. It

mandated, under Section 301(a) of Superfund, a comprehensive

report to assess the current operations and future needs of the

Superfund program which, together with legislative recommenda-

tions, must be submitted before the end of this year. That

report will detail, among other things, experience with the

implementation of CERCLA, the effectiveness of the Response Fund,

recoveries from responsible parties, ard future funding needs.

In recent testimony before the House Ways and Means and the

39-919 0 - 85 - 21
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Senate Environment and Public Works Committees, EPA Assistant

Administrator Lee M. Thomas has indicated the Section 301(a)

report will be available well before the December 11, 1984

deadline.

The current Superfund authorization does not expire until the

end of fiscal year 1985. Because of the time afforded by the

current authorization* the need for more accurate assessment, and

the additional information that will become available later this

year, it is our recommendation that no legislative action be

taken now to extend or expand the funding. The original Super-

fund was created in an atmosphere of haste resulting in many

unnecessary administrative problems which even today have not all

been resolved. This mistake should not be repeated. There is no

need for precipitous action. There is time to act judiciously

before the present petroleum and chemical taxes expire.

In March 15, 1984, testimony before the House Subcommittee on

Commerce, Transportation and Tourism, William Ruckelshaus, EPA

Administrator, expressed his concerns about the dangers posed by

premature reauthorization. He said, "1 am troubled by the possi-

bility that proceeding to reauthorize in the absence of the

studies and further program experience, particularly when re-

authorization is not necessary, cc.ild result in unwise legisla-

tive decisions which a little more time, experience, and analysis

could avoid."
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Funding

Prudent management of the program requires a careful assess-

ment of both the total funds necessary and EPA's annual funding

requirements. Congress should not impose taxes at a rate beyond

EPA's ability to effectively use them.

At present# estimates of the total funds necessary for the

next five years are uncertain because both the cost of cleanup

and the portion of that total cost that must be met by federal

taxes are unclear. The total cleanup cost will depend in large

measure on the number of sites that may require federal funding.

But* at present, there are large differences among various

estimates of the number of sites that will require action by the

federal government. Furthermore, the cost per site may change as

the cleanup program proceeds. Because the most significant sites

are being addressed first, it can reasonably be anticipated that

if the Superfund mandate is not expanded, future cleanup costs

may well be less than current experience now suggests.

Funding needs will also be greatly affected by the portion of

cleanup costs that will be, borne by responsible parties. The BPA

has recently developed guidelines for negotiating with potential-

ly responsible parties which would require them to agree to

reimburse a minimum of 80 percent of costs. Commonly used esti-

mates of cost recovery from potentially responsible parties have

been substantially below this level. Funding needs estimates
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would be lover if cost recovery estimates were based more closely

on the EPA guidelines.

Additional factors that will affect total funding needs are:

cleanup standards, restrictions on voluntary cleanup actions,

interest earned on cash balances, and operation and maintenance

costs. Other costs may also be subject to recovery.

Choosing to arbitrarily increase the paco of cleanup, and

thus to increase annual funding needs, before firm information is

in hand, increases the risk that EPA would be unable to allocates

employ, and monitor the funds efficiently. EPA Administrator

Ruckelehaus in his recent Congressional testimony warned that

"additional infusions* of funding beyond EPA's capabilities

"could have the paradoxical effect of retarding our activities,

not speeding them up." Mr-, Ruckelshaus concluded that additional

infusions of money at too great a rate had the potential for

'building in waste."

CERCLA Tax System

Any changes in the sources of revenue for the Hazardous

Substance Response Trust Fund should be based on demonstrated

need, economic efficiency, and improved funding equity derived

from a elationship between the problem and its cause.
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The current CERCLA tax system is neither economically ef-

ficient nor equitable. The increases in the petroleum and chemi-

cal feedstock taxes proposed in the House bill# HR 5640t or

implied by S 2892, would make the tax scheme even less equitable.

Furthermore, unlike existing law, neither bill provides a "cap-

ping' or "trigger" mechanism to deal with unobligated balances in

the Trust Fund.

The main purpose of CERCLA is not to address present and

future waste disposal practices. That task is undertaken through

the Resource Conservation and Recovery Act (RCRA). Yet, the

present CERCLA tax system taxes current production to pay for

past waste disposal actions, with no relationship established

between existing producers who must pay the tax and past dis-

posers of waste. A more efficient, and also more equitable, tax

system would broaden the tax base and link the tax burden with

those who contributed to or benefitted from past disposal

practices.

While the taxation of current operations to pay for past

problems is in itself not economically efficient, imposing the

financial burden of cleaning up all hazardous waste generated in

the past on such a limited group of taxpayers surely exacerbates

the inefficiency and inequity. In the House-passed bill, there

is a complete decoupling of the relationship between the tax

assigned to the petroleum industry and the frequency with which

petroleum substances are detected in releases subject to payment
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under the fund. Thus* there is an abandonment of the intel-

lectual basis of the original tax which allocated shares of that

7/8 of the fund burden assigned to private industry based upon

its perceived waste generation as follows: 15 percent petroleum,

65 percent from primary petrochemicals, and 20 percent from

inorganic raw materials. The share allocated to the petroleum

tax under HR 5640 would be increased to over 30 percent and could

be as high as 38 percent of the private industry portion of the

Lund.

HR 5640 would increase the petroleum tax rate 10 to 12 times.

The tax on crude oil would increase from .79 cents per barrel to

7.86 cents per barrel. Indeed, if a waste end tax were not

enacted by July 1, 1986, then the crude oil tax would increase to

9.65 cents per barrel. In addition, Title IV of HR 5640 adds 1.3

cents tax per barrel of oil to fund an oil pollution liability

fund. API believes that this issue should not be addressed in

CBRCLA legislation. The Joint Committee on Taxation has estimat-

ed that the increased funding authorized in S 2892 would require

an increase in the petroleum tax rate to at least 3.64 cents per

barrel if the proportionate share of taxes under the current law

were maintained.

Impact on Domestic Refining Industry

Such increases would have serious implications for the domes-

tic refining industry. Bach one cent of a per-barrel-tax on crude
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oil would raise domestic refiners' costs by about $50 million per

year.

The additional cost burden on domestic refiners would come at

a time when demand for refined products is weak and there is

substantial idle capacity in the domestic refining industry.

Despite the economic recovery, U.S. demand for refined products

still is about 15 percent below where it was in the late 1970's;

and despite a substantial reduction in total operable capacity,

U.S. refineries currently are running at only about three-

quarters of capacity.

Domeatic refiners face huge costa to meet environmental

standards in the months and years ahead. The Environmental Pro-

tection Agency estimates that it would cost refiners about $575

million by 1986 if proposed new standards for reduced lead con-

tent in gasoline are adopted. This is in addition to other large

environmental compliance costs needed to meet air, water, and

solid waste standards.

The net result of higher taxes on crude oil in an environment

of weak refiner product demand, substantial overcapacity, de-

pressed refiner margins, and escalating pollution control costs

would be further shrinkage of the domestic refining industry.

There already has been a marked decline in domestic refining

capability. Since the beginning of 1981, domestic refining

capacity has fallen by 2.5 million barrels per day, or by about
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13 percent. And between the beginning of 1981 and the beginning

of 1984o 86 refineries had completely shut down# or about 27

percent of the operable refineries at the start of 1981. Further

shutdowns might well make the U.S. economy heavily dependent upon

foreign refiners for needed product supplies.

Foreign refiners already have sharply increased their exports

of gasoline to the U.S.; this volume has nearly doubled since

1981. Moreover, OPEC countries have undertaken a massive re-

finery construction program. Over the next two to three years,

the Persian Gulf states will raise their refining capacity by

about 1.3 million barrels per day; Saudi Arabia alone has under

construction refining capacity of about 900,000 barrels per day.

OPEC countries outside the Persian Gulf are expected to add

another 500,000 barrels per day of new capacity. In light of

these developments, it is clear that domestic refiners will be

under considerable pressure from foreign sources in the years

ahead.

Regional Impact

Not only would the proposed tax increases impose a dispro-

portionate and damaging burden on the U.S. petroleum industry,

they also have extremely unequal impact across the country. In

fact, firms in only two states, Louisiana and Texas, would ac-

count for 42 percent of the revenues raised by the petroleum tax.

And companies in a third state, California, would add another 15
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percent. Almost 60 percent of the tax would be imposed on

economic activity in just three states even though those states

account for only six percent of hazardous waste sites on the NPL.

Superfund cleanup of hazardous waste sites has been deter-

mined by Congress to be a national problem, yet it clearly has

regional impacts# both in the burden of the funding and the

benefits of the cleanup activities. We would hope that Congress

would carefully review these regional effects to assure the most

equitable distribution of funding.

The Section 301(a) studies are to include an analysis of the

feasibility and desirability of different tax systems for financ-

ing response activities. To rush to reauthorize without the

benefit of that analysis when there is another full year authori7

zation under existing law could both weaken the ability of EPA to

meet its mandate and seriously impair the economic recovery of

the petroleum refining industry.

Repeal of the Post-Closure Liability Fund

HR 5640 would repeal the Post-Closure Liability Trust Fund.

API opposes this. Repeal would discourage cleanup because it

would open up unlimited liability for an indefinite future to any

party entering into a cleanup agreement. A private party -- no

matter how small its involvement -- could not afford to accept

that risk and would have little choice but to avoid entering into
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any cleanup agreement. Thus, voluntary cleapup effort vould be

greatly reduced and would be replaced by acrimonious legal

proceedings.

Instead of repeal, continuation of the taxes now imposed to

finance the Post-Closure Liability Trust Fund will assure a

reliable source of funds for the Administrator to handle any

clean-up problems that may occur after closure of current RCRA

disposal sites. These taxes are levied on all persons who

operate either onsite or offaite disposal facilities.

Repeal of the Post-Closure Liability Trust Fund would create

cleanup problems in the future. It is not enough to simply clean

up the problems of yesterday. We must anticipate the potential

problems of the future and provide necessary funds to deal with

them. Repeal of the Fund fails to accomplish this.

STATEMENT OF ROGER WINSLOW, PRESIDENT, VOLTMASTER
CO., CORYDON, IA, AND VICE P1 ASIDENT OF THE BATTERY
COUNCIL INTERNATIONAL, WASHINGTON, DC
Mr. WINSLOW. We appreciate the opportunity to bring before this

committee the concerns of the automotive and industrial battery
manufacturing industry. I am Roger Winslow, president of Volt-
master Co. in Corydon, IA. I also serve as vice president of the Bat-
tery Council International, a trade association of manufacturers of
lead-acid-storage batteries. With me on my left is John McClun,
vice president for operations of GNB Batteries, St. Paul, MN, and
Robert Wilbur, director of Government relations for the Battery
Council International.

Despite the years of research on exotic batteries, there is no eco-
nomical substitute for the lead-acid-storage battery and no replace-
ment on the horizon. You have to have lead in the storage battery
to make it work, and the American consumer has to have a lead-
acid battery to start his car.

The typical automotive battery contains approximately 22
unds 0f lead and lead oxide. Industrial batteries which range

rom those used in electric forklift trucks to the larger and more
complex batteries used by utilities for load leveling and on nuclear
submarines use far more lead. The industry used 890,000 tons of
lead to make automotive and industrial batteries in 1983 and paid
the tax on lead oxide in accordance with the existing Superfund
legislation. The lead oxide used in lead acid storage batteries is ap-
proximately 40 percent by weight of the total lead content. If the
Superfund tax were extended from lead oxide to all lead in the bat-
tery and the tax rate increased simultaneously, the impact on our
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industry and our customers would be severe. Under the House bill,
the tax we pay whether directly or passed on to us from our lead
suppliers would go up tenfold from about $1 million $350 thousand
to about $13 million a year. The tax we pay on propylene in the
battery cases and on sulfuric acid would bring the total cost to the
battery industry to about $14 million a year. I would like to make
two principal points about this tax-first its size and second, the
way it is implemented. First, the majority of the lead used in bat-
teries will be recycled. Every vehicle contains a battery which is
made of hazardous substance. The battery industry, on its own
without help from regulatory agencies, has built an infrastructure
which does a better job of recycling hazardous material than any
other industry, a fact that needs to be taken into account in this
rulemaking process. The Bureau of Mines figures show that the
lead recovered from batteries over the last 3 years is more than 55
percent of all lead used to make new batteries in the same 3 years.
This is an industry which recycles. The lead we use this year will
be recycled to at least this degree. An industry which uses recycled
products and which sees to it that its products are recycled should
beencouraged, not penalized. We ask that any decisions on the tax
rate on lead or lead oxide used by the battery industry reflect this
recycling. Either the tax rate should be adjusted or a credit should
be announced at the start of each year by the Secretary of the
Treasury to reduce the tax on lead to the degree to which the
Bureau of Mines figures show that lead was recycled in the most
recent year available.

Second, under the House bill, the tax paid per battery would
amount to approximately 15 cents per battery. This is enough to
upset the competitive equilibrium between domestic and imported
products. While imported lead would be taxed under the bill, a
product like a battery which is by weight predominantly lead or its
immediate derivative lead oxide, would not be taxed. Imports of
automotive replacement batteries reached $47 million in 1983. This
does not count the batteries imported or already installed in im-
ported cars, only replacement batteries. One reason for this in-
crease in imports is that many of the overseas manufacturers are
not incurring the very large costs of U.S.A firms for compliance
with OSHA and EPA regulations.

The CHAIRMAN. Excuse me. If you could summarize your state-
ment, please.

Mr. WINSLOW. Mr. Chairman, the battery industry is prepared to
do its part in protecting our environment and our workers. We ask
that this burden be fair, that it be reduced to recogoiize the envi-
ronmentally sound' contribution of recycling in our industry and
that any tax paid by the U.S. battery industry should apply equally
to imported products such as batteries which contain a significant
amount of a taxable substance in its elemental form or an immedi-
ate derivative which can be readily measured. We understand that
members of the committee are considering a fee on listed foreign
secondary derivatives, including lead acid batteries, and we support
this approach. We are submitting for consideration by the commit-
tee a position paper which gives further details of the points that I
have tried to raise. We thank you for your consideration and would
be pleased to answer any questions you may have.
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The CHAIRMAN. Mr. Hansen?
[Mr. Winslow's prepared written statement follows:]
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Statement of the Battery Council International
Before the Senate Finance Committee

Superfund Expansion and Protection Act of 19814
September 21, 1984

We appreciate the opportunity to bring before this committee the concerns

of the automotive and industrial battery manufacturing Industry. I al Roger

Winslow, President of the Voltmaster Company of Corydon, Iowa. I also serve

this year ,s Vice President of the Battery Council International, the trade

association of manufacturers of lead acid storage batteries. With me is

John HcClung, Vice President, Operations, of GNB Batteries, St. Paul, Minnesota.

Despite the years of research on exotic batteries, there is no economical

substitute for the lead-acid storage battery, and no replacement on the

horizon. You have to have lead In a storage battery to make it work and the

American consumer has to have a lead-acid battery to start his car. The

typical automotive battery contains approximately 22 pounds of lead and lead

oxide. Industrial batteries, which range from those used in electric fork-lift

trucks to the larger and more complex batteries used by utilities for load-

levelling and on nuclear submarines, use far more lead. The Industry used

890,000 tons of lead to make automotive and Industrial batteries in 1983 and

paid the existing Superfund legislation in tax on lead oxide.

The lead oxide used in lead-acid storage batteries is approximately 40

percent by weight of the total lead content. if the Superfund tax were ex-

tended from lead oxide to all lead in the battery and the tax rate Increased

simultaneously, the impact on our industry and our customers would be severe.

Under the House bill, the tax we pay (whether directly or passed on to us
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from our lead suppliers) on lead would go up ten-fold--from about $1,350,000

to about $13,000,000 a year. The tax we pay on propylene in the cases and

on sulfuric acid would bring the total cost to the battery industry to about

$11,000,000 a year.

I would like to make two principal points about this tax, its size, and

the way it is Implemented.

First, the majority of the lead used in batteries will be recycled.

Bureau of Hines figures show that the lead recovered from batteries over the

last three years Is more than 55 percent of all lead used to make new batteries

In the same three years. This is an industry which recycles. The lead we

use this year will be recycled to at least this degree. An industry which uses

recycled products and which sees to It that its products are recycled should

be encouraged, not penalized. We ask that any decisions on the tax rate on

lead and lead oxide used by the battery industry reflect this recycling.

Either the tax rate si.,>uld be adjusted or a credit should be announced at

the start of each year by the Secretary of the Treasury to reduce the tax on

lead to the degree to which the Bureau of Mines figures show that lead was

recycled.In the most recent year available.

Second, under the House bill, the tax paid per battery would amount to

approximately $.15 per battery. This is enough to upset the competitive

equilibrium between domestic and Imported products. While imported lead

would be taxed under the bill, a product like a battery, which is by weight

predominately lead or its immediate derivative (lead oxide) would not be taxed.

Imports of automotive replacement batteries reached gI.4 million in 1983. This

does not count the batteries Imported already installed in imported cars--only

replacement batteries. One reason for this increase in imports is that many

of the overseas manufacturers are not Incurring the very large costs of U.S.

firms for compliance with OSHA and EPA regulations.
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Mr. Chairman, the battery Industry Is prepared to do its part In pro-

tecting our environment and our workers. We ask that this burden be fair,

that It be reduced to recognize the environmentally sound contribution of

recycling in our Industry, and that any tax paid by the U.S. battery Industry

should apply equally to imported products, such as batteries, which contain

a significant amount of a taxable substance In its elemental form or an Immediate

derivative which can readily be measured.

We are submitting for consideration by the Committee a position paper

which gives further details of the points I have tried to raise. We thank

you for your consideration.
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September 20, 1984

Recommendations of The Battery Council International on
H.R. 5540, The superfund Expanslon and Protection Act of 1984.

The Battery Council International (BCI) believes that

1. The proposed tax on "feedstock" chemicals should be reduced or rebated
to the party which pays the tax to the extent that the Industry's products
are recycled; and that

2. Equality between domestic and imported products should be preserved by
placing a fee on imported products made from or containing a substantial per-
centage of a taxable substance which will equal the costs accruing to the
domestic industry under this Act.

BCI Is a trade association representing 50 domestic manufacturers of lead-acid
storage batteries, including seven large, Integrated firms which account for
85 percent of U.S. production. The remaining 43 member companies are Inde-
pendent, regional manufacturers, many of them extremely small.

1. Recycling
It should be the purpose of the Act to encourage environmentally sound recovery
as an alternative to disposal. Therefore, BCI recommends the Secretary of the
Treasury should be instructed by Congress to reduce the fee imposed on any
chemical or raw material under the Act by the percentage of that chemical or
raw material that Is recycled into the production of new substances subject
to the fee.

Particularly with regard to lead, which H.R. 5640 lists as a chemical subject
to tax, 8CI believes such an adjustment Is justified. The Bureau of Mines
Minerals Yearbook for 1982 (the most recent statistics available) Indicates
that 774,755.3 tons of lead and lead oxide were used in battery manufacture
in the United States in 1982, and that 480,916.7 tons of lead were recovered
fro, lead battery plates in that year. In other words, approximately 62% of
all lead used in battery manufacture in 1982 was recovered from recycled
batteries. Because this percentage of the lead used in battery manufacture
In 1985 and subsequent years will be recycled, instead of disposed of, BCI
believes that if a tax on lead is retained in the Act, It should be reduced
by this amount.
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This recycling is environmentally right and should be encouraged. Metals,
when recycled, are obviously removed from potential harm to the environment
which might occur if products made from them were disposed of, either in
dumps or regulated land fills.

SCI believes this adjustment is critical due to the economic impact the
proposed tax will have on battery manufacturers. H.R. 5640 significantly
expands the chemicals involved in battery man,':acturing subject to tax and
will Increase the tax liability approximately ten fold. The original "Super-
fund tax* contained In the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 included lead oxide in the list of chemicals subject
to the tax. The typical automobile battery contains approximately 22 pounds
of lead, of which approximately nine pounds Is lead oxide. Battery manufacture
Includes the conversion of metallic lead Into battery oxide, the pastino of
oxide onto grids, assembly of the component parts, and charging of the finished
battery. Battery oxide, the basic material for both positive and negative
active material In battery plates, is comprised of approximately 30 percent
metallic lead and 70 percent lead oxide. The proposed new tax would apply to
the four pounds of metallic lead contained in battery oxide and also to the
nine pounds of metallic lead contained In battery grids and posts. In other
words, the newly proposed tax would apply for the first time to an additional
60 percent, or 13 pounds, of the lead in a typical automobile battery.

In 1983, 326,914 tons of lead oxide were used in battery manufacture In the
United States. At a tax rate of $4.14 per ton, the 1983 tax on lead oxide was
$1,353,422. An additional tax on the sulfuric acid and propylene used in
battery manufacturing cost the industry approximately $373,000 for a total
of $1,726,422. This already represents a very large contribution by our in-
dustry to the Comprehensive Environmental Response Fund. H.R. 5640, as passed
by the House of Representatives, would impose a tax on lead of $8.27 per ton
In 1985. Based on 1985 sales estimates, the tax on lead would be $7,340,361.
After adding the tax on sulfuric acid and propylene used--approximately $S34,000--
this represents an Increase In the tax liability for the battery manufacturing
Industry of nearly six fold. By 1988, the tax imposed on lead under H.R. 5640
would increase to $16.54 per ton and result in a tax liability of $14,680,722-.
an increase of more than ten-fold over the tax imposed on lead used by the in-
dustry under the current law. Total tax, counting a tax of approximately
$1,067,000 on propylene and sulfuric acid, will rise to approximately $16,300,000
In 1988.

I. Equality of Fees on Domestic and Imported Products

As taxes on raw materials under Superfund are Increased, a significant com-
petitive disparity arises between products manufactured domestically and
those imported from overseas. This disparity is most obvious when the manu-
factured product, as In the case of an automotive battery contains a sub-
stantial amount of a taxable substance (such as lead) In its original form or
in a simple compound (lead oxide) which Is easily measurable.

At the tax rates proposed in H.R. $640, the tax paid on each automotive
battery by 1988 will be approximately $.15. This is sufficient to create a
market disadvantage for domestic producers who already face rising costs of
environmental protection not Incurred by many foreign manufacturers.
Imports of replacement batteries reached 4.4 million in 1983 (another
2.4 million came in already Installed in Imported cars). To correct the
competitive disadvantage which will be made worse by any increase in
Superfund taxes, we recommend that a fee be placed on an imported product
which contains fifty percent or more of a taxable chemical or its compounds.
equal to the costs Incurred for manufacture or purchase of taxable raw
materials by the domestic producer of that manufactured product.

39-919 0 - 85 - 22
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STATEMENT OF CHRISTIAN A. HANSEN, JR., PRESIDENT, LCP
CHEMICALS & PLASTICS, INC., EDISON, NJ, ON BEHALF OF THE
CHLORINE INSTITUTE, WASHINGTON, DC
Mr. HANSEN. Good morning. I am Chris Hansen, immediate past

chairman of the Chlorine Institute and presently a member of the
Chlorine Institute's Board of Directors. I am president and founder
of LCP Chemicals and Plastics, a private company. We are 12 years
old. We are the sixth largest chloralkali producer in the United
States and the fifth largest producer of, PVC pipe and fittings in
the United States. Wehave headquarters in Edison, NJ, and 12
plants primarily in the eastern half of the United States-New
Jersey, New York, Ohio, Maine, Georgia, North Carolina, and Flor-
ida.

The Chlorine Institute wiqhes to reaffirm its strong support of
the Superfund goals and program. However, we are very concerned
over several proposals, particularly as they were addressed by the
House of Representatives. I will confine my comments to three
points of discussion. The EPA has indicated that it will be prepared
to make Superfund expenditures at the rate of about $1 billion an-
nually by this time next year. Every Superfund proposal, however,
suggests funding the program at a rate greatly in excess of what
EPA can spend. This overfunding is wasteful and should not be
done at a time when America needs to use all of its capital that it
can to continue its productivity improvement efforts.

Second, the institute recommends the establishment of a waste-
end tax. Such a tax will create an important incentive to stop the
generation of hazardous waste. Furthermore, it will encourage ef-
forts to employ nonland disposal techniques for hazardous waste.
Obviously it will force participation of all waste producers in the
cleanup and cost of proper disposal. Lastly, it will help correct the
present inequitable situation where 70 percent of the tax is paid by
a dozen companies on feedstock-type chemicals.

Finally, the institute is concerned about the proposed level of
taxation of caustic soda and caustic potash. Both of these chemicals
are not feedstock materials as normally used in that sense of the
word. Both of these chemicals are environmentally beneficial. They
are used to remove high sulfur levels from petroleum and natural
gas and the treatment of drinking water and as FDA-approved
peeling agents for fruits and vegetables. Potassium caustic potash
is also used as a fertilizer and as an animal feedstock additive. Nei-
ther appears on any list of carcinogenic or mutagenic materials.
The proposed Superfund taxation of caustic soda and caustic potash
would be counterproductive to the goals of Superfund. It is the in-
stitute's strong recommendation that caustic soda and caustic
potash be remove from the list of taxable compounds. At the very
least, the gross injustice of increasing the tax on these environmen-
tally sound materials by a tenfold and a 44-fold level under H.R.
5640 should be corrected. This increased taxation to these materi-
als would represent an additional blow to the chloralkali industry
which is already in an economically depressed condition.

In summary, we believe the Superfund effort should be concen-
trated on waste which actually caused the damage that Superfund
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is meant to end and on discouraging the production of additional
hazardous waste in the first instance. Thank you, sir.

The CHAIRMAN. Thank you.
[Mr. Hansen's prepared written statement follows:]
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Mr. Chairman, Members of the Committee.

My name is Christian A. Hansen, and I am President of

LCP Chemicals & Plastics. I am here today on behalf of the

Chlorine Institute, Inc., a trade association'composed of

chlorine producers. Chlorine production accounts for the

third largest contributing sector to Superfund, so we are in

a unique position to comment on the Superfund expansion pro-

posals now before Congress. We deeply appreciate the oppor-

tunity to appear before the Committee to discuss some of the

proposals to extend the Buperfund program. Our testimony

to4ay will focus primarily on issues inadequately addressed

by the House of Representatives' Superfund legislation.

we wish to reaffirm, at the outset, that the Chlorine

Institute supports the Superfund program. We share the

concern of Congress that cleanup proceed rapidly and effi-

ciently. And we recognize that a larger fund will help

remedy these problems.

We are concerned that the Environmental Protection

Agency be able to expend Superfund monies efficiently and

effectively. The Agency itself has indicated that by the

fourth quarter of 1985, it will be prepared to spend at a

rate of only approximately one billion per year. Yet, every

Superfund proposal speaks of funding at a rate of some $1.5

to $2.0 billion annually--substantially in excess of what EPA

has said it can spend.
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We submit this overfunding is nothing short of wasteful,

to the extent revenue exceeds requirements.

It is wasteful because the manner in which this revenue

will be raised effectively diverts funds that could be used

for research and development aimed at mitigating environmen-

tal hazards. It is wasteful because it forces proportionately

higher costs which are subsequently passed on to consumers.

It is wasteful because it prevents the most efficient use of

Superfund revenue.

Another inefficiency results from the present method of

placing the tax burden of supporting Superfund on a mere

handful of companies. At this time, only a dozen companies

pay almost 70 percent of the Superfund taxes. Consequently,

the thousands who handle and dispose of hazardous waste need

not be overly concerned with Superfund -- after all, the

dozen larger companies are carrying the, burden for an entire

industry.

There is a way to avoid the inequity and inefficiency of

the current tax contribution structure. Simply, a 'waste-

end" or similar tax should be imposed upon the receipt of

hazardous waste for land disposal or long-term storage. In

conjunction with other funding methods, the waste-end tax

could significantly alter the Superfund contributions base.

A waste-end tax would force the participation of all hazard-

ous waste disposers in the program, contributing substantial-

ly to the fund.



More important are the environmental and economic im-

provements to be gained by imposition of a waste-end tax.

Safer, alternative methods of waste treatment would

become competitive with land disposal. The production of

hazardous wastes generated and disposed of would be reduced,

as the tax would place an economic disincentive on .such

production. Cleanup costs will be more equitably spread

throughout the industry as all waste producers would be

involved. The change to a waste-end tax will create an

incentive-based approach to effective hazardous waste

control.

It is important that the final Superfund legislation

make clear that hazardous waste treatment and incineration

not be subject to 'the waste disposal tax, while land disposal

would remain a taxable event. This would encourage more

responsible disposal of hazardous wastes, and those wastes

disposed of in land sites would bear the burden of the

cleanup costs incurred by land disposal.

By far the most disturbing infiquity goes to the heart of

the feedstock tax mechanism, however. Under the current

taxing system, caustic soda (sodium hydroxide) and a related

product, caustic potash (potassium hydroxide) are required to

pay the feedstock tax. In the House version of the Superfund

legislation, H.R. 5640, the tax contribution for caustic soda
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and caustic potash would rise from .28 and .22 per ton at

present to $2.82 and $9.83 per ton, respectively, in 1985.

This contributions amendment, if enacted, would cause a

drastic if not disastrous change in the industry. Yet these

chemical compounds have little to do with the environmental

hazards Superfund was meant to control.

Caustic soda and caustic potash simply do not contribute

to the hazardous waste problem. For example, both caustic

soda and caustic potash are used for pollution control,

helping to reduce high sulfur levels in natural gas and crude

petroleum. Both are approved by the Food and Drug Adminis-

tration as safe peeling agents for fruits and vegetables.

Caustic soda is a extensively used in the treatment of drink-

ing water and wastewater. Neither compound is on any list of

suspected carcinogens, mutagensp or teratogens. These bene-

fits are by no means the only significant aspects of the

chemicals, but they serve to point out the wide-range of

beneficial uses which caustic soda and caustic potash

provide.

For the Committee's information I have attached a brief

fact sheet on caustic soda and caustic potash to my testi-

mony. It is critical to note that by taxing the production

of these chemicals as Ofeedstockm material# the very intent

of Superfund is defeated. The Superfund legislation was
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meant to protect Americans and our environment from dan-

gerous, deadly wastes. To impose a continuing tax on caustic

soda and caustic potash--highly beneficial chemicals--ignores

their contribution to the health and environment of this

Nation. Indeed# such a tax can only be termed counterproduc-

tive when applied to caustic soda and caustic potash.

The Committee faces a unique opportunity to refocus the

direction of Superfund efforts in the years ahead. The

Chlorine Institute urges you to take that opportunity, by

scrutinizing the funding levels, enacting a waste-end type

tax, and removinig caustic soda and caustic potash from the

list of chemicals taxed under Superfund. The result will be

a Superfund that is more equitable, more efficient, and more

attuned to the hazards creating the need for such legisla-

tion.

Thank you for permitting us this opportunity to voice

our concerns over Superfund. This concludes my prepared

statement, although I will be happy to answer any questions

the Committee might have.
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Fact Sheet
On

Potassium Hydroxide (Caustic Potash)
and

Sodium Hydroxide (Caustic Soda)

Both potassium hydroxide and sodium hydroxide are

chemicals which pose little threat to the environment or

human life. Yet, proposals have been made to dramatically

increase the Superfund tax on these beneficial chemicals.

The facts about potassium hydroxide and sodium hydroxide

make it clear that the proposed taxation of the chemicals

will be counterproductive and indeed inconsistent with the

purposes of the Supelfund.

SODIUM HYDROXIDE

e Approved by the Food and Drug Administration as a
peeling aid for fruits and vegetables and as a direct food
additive for acid neutralization.

e Some of its major uses as an acid neutralizer are
directly related to pollution control, !lI.:

Oil Refining - Caustic soda effectively removes
hydrogen sulfide and sulfur dioxide in oil re-
fining and in *sweetening* natural gas, thereby
reducing sulfur dioxide emissions.

Water Purification - Caustic soda is used in the
treatment of drinking water and wastewater.

Waste Control - Caustic soda is used to render
certain hazardous wastes nonhazardous.

Air Purification - Caustic soda is used to scrub
sulfur compounds from power plant gases, thereby
reducing sulfur dioxide emissions.
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* According to the EPA survey of "Substances Associated
With All FacilitiestO Sept. 7, 1983, Sodium Hydroxide was
found in only 0.79% of the sites examined (7 of 881 sites),
but more importantly it presented no threat to man and the
environment.

M Many of its important uses are similar to those of
naturally occurring soda ash and lime.

* It is not on any list of suspected carcinogens,
mutagens, or teratogens.

POTASSIUM HYDROXIDE

* The largest single use of potassium hydroxide is in
liquid and granular fertilizers, since potassium is one of
the three essential elements for plant nutrition. It is also
considered by the FDA to be a safe peeling agent for fruits
and vegetables. Potassium hydroxide byproducts are added to
animal feeds.

* Several of its uses, like sodium hydroxide, are for
pollution control, e.g. the neutralization of hydrof.uoric
acid in oil, refining alkylation units, sweetening rcf high-
sulfuric crude, and removal of hydrogen sulfide in purifying
natural, gas. Nearly half of the production is used to
produce carbonates, phosphates, silicates, citrates, and
other potassium salts used in foods, household products, and
pharmaceuticals.

* Potassium hydroxide is a relatively low-volume
product (est. 225,000 tons/yr.). According to the EPA survey
of *Substances Associated With All Facilities,' Sept. 7,
1983, OPotassium and CompoundsO (not necessarily even potas-
sium hydroxide) were found in only 1 of the 881 sites
examined.

* Potassium hydroxide, like sodium hydroxide, is not on
any list of suspected carcinogens, mutagens, or teratogens.

These two chemicals, so helpful in cleaning and main-

taining our environment may well face a burdensome and coun-

terproductive tax, despite their beneficial role in modern

society.
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The CHAIRMAN. Senator Moynihan?
Senator MOYNIHAN. Thank you, Mr. Chairman. Mr. Hansen com-

mented on a waste-end tax as an efficient approach. Is it your judg-
ment, as manufacturers, that a waste-end tax would provide an in-
ternal incentive for a firm not to produce any waste, or if they do
so, not to ship it out of the plant, as you might say?

Mr. HANSEN. Yes, sir. We have seen time and again when incen-
tives are provided to stop doing something, such as producing a
hazardous waste material, the scientists, the engineers, the manag-
ers find ways and means to reduce those hazardous wastes, effi-
ciently and effectively. It ends up being a positive factor for that
operation as well as for the environment. So, we think it is an ab-
solutely imperative thing to do.

Senator MOYNIHAN. Would a fair analogy be that when energy
costs rose so dramatically in the 1970's, many plant managers who
hadn't paid much attention to the subject started doing so and
found that they could cut energy. That is the record of American
manufacturing, is it not?

Mr. HANSEN. Yes, sir. Without any question, it is a very good
analogy.

Senator MOYNIHAN. Thank you very much, Mr. Hansen. Thank
you, Mr. Chairman.

The CHAIRMAN. Senator Chafee?
Senator CHAFEE. Thank you very much, Mr. Chairman. The

waste-end tax, in essence, has a lot of appeal, as in the point that
you made with Senator Moynihan. But it has also been pointed out
that it won't yield much revenue. What do you say to that?

Mr. HANSEN. I don't agree.
Senator CHAFEE. What we are concerned with here not only pre-

venting future aumps from growing up, but also getting some reve-
nue to clean up the dumps that exist. That is where the $7 to $10
billion figure comes from.

Mr. HANSEN. Yes, sir. I do not agree with the proposed level of
taxation on hazardous waste. I think it should be increased and in-
creased substantially. I believe that some recommendations are on
the order of $50 a ton. I believe that is much too low. I believe the
level should be two, three, or four times that level.

Senator CHAFEz. You mean for the waste pnd?
Mr. HANSEN. Yes, sir. And I believe that at the $50 level-esti-

mates are that revenues would be raised oi the order of $300 mil-
lion. If that tax were increased fourfold, obviously that would go up
to $1.2 billion.

Senator CHAFEE. No. I don't think that follows because if the tax
is increased, it might have the further incentive of reducing the
dumping.

Mr. HANSEN. I think if that were to happen, Senator, it would be
a very good thing. I believe it will happen over the long pull, but it
won't happen overnight. It takes time to accomplish these things.
The analogy of energy is a good one. It has taken us 5 years, I
think, to become much more energy efficient. So, I believe that
there is an interim period of time where the $1.2 billion would
apply, and it probably is a period of 2 or 3 years.

Senator CHAFEE. We are short of time here, and unfortunately
we can't go into too much detail. Let me ask each of the panelists.



343

Dr. Nordhaus came up with a recommendation that looked at a tax
on hydrocarbons. What do you think of that-good, bad, or indiffer-
ent? Mr. Winslow? In 10 seconds or less.

Mr. WINSLOW. I don't have anything to do with hydrocarbons.
Senator CHAFEE. OK. Mr. O'Toole?
Mr. O'TooL. Yes, sir. There is a tax on hydrocarbons right now,

and our position is that it is too much.
Senator CHAFEE. So, you wouldn't support Dr. Nordhaus' sugges-

tion?
Mr. O'TooLE. Right.
Senator CHAFEE. Mr. Freeman?
Mr. FREEMAN. From what I know of it, we don't have a position

on that, but I would want to know more before we could support it.
Senator CHAFEE. Mr. Hansen?
Mr. HANSEN. I am familiar with it, and I would not support it.
Senator CHAFEE. All right. Thank you very much, Mr. Chairman.
The CHAIRMAN. Senator Mitchell?
Senator MITCHELL. Thank you. Pursuing just briefly what Sena-

tor Chafee had asked, I wasn t here during Mr. Nordhaus' testimo-
ny, but looking at his written statement, he says the best revenue
alternatives are general revenues, a corporate receipts tax, and a
waste disposal tax. I would like to ask each of you to comment
briefly on whether you favor increasing the portion derived from
general revenues first, and second, whether you favor a corporate
receipts tax as a means of financing. Mr. Hansen?

Mr. HANSEN. I do not favor the first two alternatives. I favor
very strongly the hazardous waste generation and hazardous waste
disposal tax. And in case you were not here, Senator, I proposed a
much higher level of taxation on hazardous waste generation. In-
stead of $50 a ton, I would propose $100 or $200 a ton. The incen-
tive must be placed on the generators to stop generating and on
the people that dispose of it to dispose of it in an effective way, and
that kind of a tax will do it.

Senator MITCHELL. Of course, if you raise the tax high enough,
you will create a disincentive to perform the activity, and therefore
the revenues won't be there.

Mr. HANSEN. Exactly. And a very good analogy has been made
between this and what has happened in energy. With the high cost
of energy, the American people have found ways to conserve
energy, and now we are much more efficient. The same thing will
happen to hazardous waste. If we tax the hazardous sufficiently, we
will stop generating it.

Senator MITCHELL. Thank you. Could you answer just that area?
Mr. FREEMAN. We, the plastics industry, would still prefer to see

additional revenue raised more from a waste-end tax than from
other sources. We have not specifically addressed a general reve-
nue or a corporate tax, and I have not heard about Dr. Nordhaus's
proposal, but we do not at this time look favorably on that ap-
proach as much as the other.

Senator MITCHELL. Thank you. Mr. O'Toole?
Mr. O'TooLE. Yes, Senator. We want to wait until the studies

that EPA is to publish are out before we express a preference for
which type of tax. We do think that the inequities in the current
tax need to be removed.
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Senator MrIHzLL. All right. Mr. Winslow?
Mr. WINSLOW. No. We don't believe in a general revenue tax for

this matter. We feel that-at least in our particular industry-we
don't have a problem with the tax, but we think we should get
credit for the recycling that we do.

Senator MITCHELL. And I would like to ask each of you if, in your
own business judgment, with respect toyour own private business-
es-wholly a part from this-do you believe that there will be any
inflation in the United States in the next 5 years?

Mr. HANSEN. Yes, sir. I believe there will be some inflation in
the United States in the next 5 years.

Senator MITCHELL. And do you take that into account in your
business planning?

Mr. HANSEN. Yes, sir.
Senator MITCHELL. Mr. Freeman?
Mr. FREEMAN. I represnt businesses and don't have a business

myself, but yes, I imagine there would be some. And I think our
members are taking some into account in their planning. Yes.

Senator MITCHELL. All right. Mr. O'Toole?
Mr. O'TooLE. Yes, sir. Phillips does anticipate that there will be

some inflation, and we take that into account.
Senator MITCHELL. Mr. Winslow?
Mr. WINSLOW. Yes, sir.
Senator MITCHELL. I just will comment that the EPA estimates of

what they can utilize over the next 5 years is based on no inflation
anticipated over the next 5 years. In addition, it is based on no in-
crease in cost for what they have to do in cleanup, even though
their original estimate of cleaning up was $2.5 million a site in
1981. They revised it to $4.5 million a site in 1983. They revised it
to $6.5 mi lion in 1984, and yet they assume no increase in that. So,
when we talk about what the level of funding should be, based
upon EPA's estimates, we ought to understand the assumptions
that went into those estimates.

Mr. HANSEN. May I make one comment, Senator? I think we are
in the beginning of the learning curve cycle, and I do believe that
as we make progress in learning how to dispose of waste more effi-
ciently and effectively, that those costs will be coming down. So, I
would expect-based on other experiences that I have had in indus-
try-that we will, with time, be able to effectively reduce the cost
of disposal by a significant amount. So, I would expect the cost to
go down, not up, in this industry.

Senator MITCHELL. But we don't know when that point will be
reached, Mr. Hansen.

Mr. HANSEN. I know that American industry has done it time
and time again where, in the beginning of a learning curve such as
we are in here, the costs are very high, and that they come down
dramatically as the technology is developed.

Senator MITCHELL. All right. Gentlemen, thank you.
The CHAIRMAN. Senator Bradley?
Senator BRADLEY. I would like to ask each of you how you would

respond to the following breakdowns by revenue source-feed-
stocks, 50 percent; general revenues, 30 percent; waste-end tax, 10
to 15 percent; cost recoveries, about 10 percent?

Mr. HANSEN. Senator, I don't understand the question. I'm sorry.
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Senator BRADLEY. I would like to ask each of you to respond to
the following breakdown in tax burden. Right now, under the Su-
perfund, the feedstock taxes provide 88 percent of all revenue. In
the House bill, feedstock taxes provide 79 percent of all revenue.
Would you support a bill that derived 50 percent from feedstock
taxes, 30 percent from general revenues, 10 to 15 percent from
waste-end tax, and 5 to 10 percent from cost recoveries?

Mr. HANSEN. No, sir. The recovery from hazardous waste dispos-
al and hazardous waste generation, in my judgment, is much too
low, and the taxation on feedstock chemicals much too high.

The CHAIRMAN. So is the general revenues.
Senator BRADLEY. Too high?
Mr. H.NSEN. The feed-stock taxation. Yes, sir; and too low on

hazardous waste themselves-much too low.
Mr. FREEMAN. I think, Senator, we would still like to see a less

proportionate share of feed stocks, but what we would do is look at
the individual tax on the individual feed stocks from which the
plastic stream flows, such as ethylene and propylene, before we
could make a definitive 4adgment. But again, our position is based
on the fact that most of the products in our industry that come out
of those two streams and others are not making any contribution
to the hazardous waste problem, and we do not feel that they
should pay more than their share. They should pay some share, but
not a disproportionate share as they do now.

Mr. O'TooLE. Senator, we believe that all these potential meth-
ods should be examined for raising the revenue. We would with-
hold judgment on how the rates should occur until we see the EPA
studies.

Mr. WiNSLOW. We believe that perhaps more emphasis ough to
be given to the waste-end tax, but as to the breakdown that you
gave, we feel there needs to be a little more information on it.

Senator BRADLEY. Does any member of the panel like the current
arrangement-88 percent from feedstock?

Mr. HANSEN. No, sir.
Mr. FREEMAN. No, sir.
Mr. O'TooLE. No, sir.
Senator BRADLEY. But you all also do not like dropping that to 50

percent. Is that correct?
Mr. HANSEN. That is not dropping it far enough, in my opinion.
Senator BRADLEY. All right. Do any of you have a concern with a

waste-end tax that, if there is a tax waiting at the end of the line,
that people who have toxic chemicals might find a way to get rid of
those chemicals before they get to the end of the line and have to
pay that tax? Is it not possibly an incentive for illegal dumping?

Mr. HANSEN. Certainly, it provides an incentive for illegal dump-
ing. I don't think there is any question about that. However, my
own opinion is that the American people are basically an honora-
ble people. There will be people who do abuse it, but by and large, I
think the effect will be a reduction in the amount of waste that is
generated by a significant amount. I have seen it happen a number
of times.

Senator BRADLEY. Mr. Freeman.
Mr. FREEMAN. I suppose there are always incentives to find a

way of getting around the law. I would like to think that that is an
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easier problem to deal with than the problem we might face with
the incentive that we feel will be created for more imports to come
in of petrochemically derived products.

Mr. O'TooLE. We believe that there is a possibility, Senator, that
the rates could be high enough-so that they would create an incen-
tive for illegal dumping, and that needs to be considered.

Senator BRADLEY. What is your position on a waste-end tax? I
mean, you are saying that you believe that--

Mr. O'TooLE. It could be too high. We don't have a position or
endorsement for or against waste-end tax.

Senator BRADLEY. All right. I see.
Mr. WINSLOW. We feel that if the waste-end tax is too high, it

could-
Senator BRADLEY. What is too high, Mr. Winslow?
Mr. WINSLOW. At this point, I can't tell you.
Senator BRADLEY. You know, this committee is called upon to

make some very serious decisions in the next 10 days, and without
the advice of the people who are involved, one doesn't know how
we might come out with those decisions. It is much better I think
to come in here with a specific recommendation as the previous
witness did or Mr. Hansen-I think you have made some specific
statements.

Mr. HANSEN. Senator, did you hear my recommendations on the
level of taxation?

Senator BRADLEY. Yes, I did.
Mr. HANSEN. Of up to $200 a ton. I believe that is the sort of

thing that needs to be considered, and I don't believe that is too
high. There will be some illegal dumpers at any level.

Senator BRADLEY. Yes; just so that no one believes that the toxic
waste problem has been solved, the legal deadline for updating the
number of Superfund sites has passed, and the EPA has not provid-
ed any update in additional Superfund sites. We have gotten a copy
of what EPA has decided but not announced, and the record should
note that EPA at some point-hopefully before October 5-will
reveal what they have decided internally, which is an addition of
another 203 sites across this country. So, this problem is not de-
creasing. It is clearly going to increase by EPA's own analysis. So,
the longer we put this off, the worse it yet. If they are delaying
simply because they know that if they say there are another 203
sites, that that will generate pressure for action on this bill-I
think they are making a big mistake. And I would like to put in
the record this draft priorities update list, dated SepWtr--iPirf.'

The CHAIRMAN. Senator Symms.
Senator SYMMS. Thank you, Mr. Chairman. I kind of detect from

the questions and answers that we are hearing here that there
seems to be some doubt and disagreement on how much this tax
should be from the entire panel. Is that correct?

Mr. WINSLOW. Yes; I think the problem is, as I sit here and rep-
resent the battery industry, we have some very distinct problems
in our industry that you are trying to address with this bill. But
our problems are different from those in other industries, and so it
is not right for me to say, well, what is good for the battery indus-
try is good for eve industry. And I think each industry needs to
be looked at individually and considered. When you try and throw
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everybody together, obviously it doesn't work that way. The nature
of the products that we are talking about are different. Batteries
are different than pipes, and chemicals, and so on.

Senator SYMMS. The petrochemical industry has been under a lot
of pressure financially anyway, hasn't it?

Mr. O'TooLE. Yes, it has, Senator.
Senator SYMMs. What is the impact going to be on employment

on the House proposal on your industry, Mr. O'Toole?
Mr. O'Tooix. Oh, that could be very serious, Senator. Our indus-

try has been faced with imports from abroad. As you know, there
are some very large and low-cost feed-stock plants coming on-
stream in the Middle East, and our industry is faced with the feed
stocks coming into the United States and competing with them in
the United States. And we are also faced with serious problems in
our export market, which is very important to us. And this has put
pressure on our business, and the tax proposals that we are looking
at here would put additional pressure on our business and could
cause some substantial employment problems.

Mr. HANSEN. Senator Symms, I believe there is general agree-
ment among the panel here that the Superfund tax should not be a
level greater than can be spent efficiently. There are different sug-
gestions being made to you about the composition of that revenue,
but I think generally the feeling that I get from the panel here is
that we would not recommend funding levels higher than can be
spent efficiently for a number of reasons.

Senator SYMMS. How much do you think that could be?
Mr. HANSEN. From what I know, Senator, it is on the order of $1

billion a year, and that is what I understand the EPA recom-
mends-that level of funding, that they can spend effectively and
efficiently.

Senator SYMMS. I would like to go back to Mr. O'Toole. You men-
tioned in your testimony the impact this would have on Phillips
specifically. Just for my enlightenment-just give me an example-
how would it affect your company?

Mr. O'TooL. Senator, we have a substantial plastics business,
and we have about $560 million of revenue a year in our business,
and we employ over 3,000 people. Right now, we are bearing about
$2 million a year in tax in that business. And 25 percent of the
business is export. The proposal before you would increase that tax
up to $10 m iion or so. And we could not shift this tax into the
export market nor the import market. So, it is going to cause this
business possibly to turn into a loser business.

Senator SYMMS. So, we go from a profit to a loss and then go off-
shore?

Mr. O'TooLE. Right; right now, we have actually just come into a
profit. That business has been under competitive pressures and it
was losing money during the last couple of years.

Senator SYMMS. I see my time is about up, Mr. Chairman, and I
will have some more questions for the next panel. I might just say
in closing that I don't know how all the other members of this com-
mittee are feeling about this, but it seems to me that we may end
up getting the cart ahead of the horse if we try to move too fast on
this legislation right now. We do have a program in place, and it is
working. They have made some tremendous improvements in
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strides forward at EPA, and I personally feel like we would be
better off to look at this thing next January or February.

The CHAIRMAN. We have a vote between 11:30 and 12, and I
think I will defer any questions that I have. We have your state-
ments. We appreciate your testimony. We do have nine more wit-
nesses. I certainly don't disagree with Senator Symms. We are not
going to rush anything out of this committee. But on the other
hand, you know, the climate may be right for working out some-
thing that everyone would find satisfactory. Obviously, no one likes
to pay taxes. I am still waiting for somebody to introduce Mr. Mon-
dale's tax bill. So, there isn't any great demand out there for taxes.
[Laughter.]

And we understand your problem. You are in business, but we
don't have any general revenues either. That is the other problem.
When Senator Bradley mentioned 30 percent, I vote against that
right off the bat. We appreciate very much your testimony, and we
will be working with you. Next, we have a panel consisting of Bur-
gess Winter, senior vice president, operations, Kennecott; Richard
Bauer, president, Eastern Alloys, Washington, DC. Mr. Winter.

[Copy of EPA document, draft priorities update list, dated Sep-
tember 17, 1984, follows:]
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DRAFT NATIONAL PRIORITIES UPDATE LIST - SEPTEMBER 17. 1984
FEDERAL SITES LISTED BY STATE

Anniston
Childersburg

C ITY/COHNT

Sacraento
Livermore
Lath rop
San Bernardino
Merced
Sacr amento

Commerce City

AMHAN
Anniston Army Depot (SE Ind Area)
Alabama Army Ammunition Plant

McClellan AFB Ground Water Contain.
Lawrence Livermore Lab (USDE)
Sharpe Army Depot
Norton Air Force Base
Castle Air Force Base
Mather AFB (AC&W Disposal Site)

I= NAM
Rocky Mountain Arsenal (Excl. F)

EITYCeUNTY
Dover

DLAWARE

SIv NAi c
Dover Air Force Base

(3 EORA

.ITCOxU
Houston County

% B NAM
Robins Air Force Base

Williamson County
Savanna
Joliet

sits NAM
Crab Orchard NWR/Sangam (USDOI)
Savanna Army Depot Activity
Joliet Army Ammunition Plant

EPA

04
04

EPA
RES
09
09
09
09
0909

EPA

08

EPA
R EGI

03

EPA

04

EPA
R5IS
05
0505



EPA
RESTO
06

EPA

01

EPA

07
07

EPA
RE63EO
07

EPA

02
02

EPA

02

EPA

10

CxEY/LUNT
Rome

Hermiston

EPA
REIQ ezIxyeL p

3608O

zQUxazAN
AM EmS
Louisiana Army Ammunitions Plant

Am AM
Brunswick Naval Air. Station

Weldon Springs Quarry (USDO/DOD)
Lake City Army Plant (W Lagoon)

Cornhusker Army Ammunition Plant

JEV SS

emlny/eeum
Shreveport

Brunswick

St. Charles Co.
Independence

Hall County

Fort Dix
Colts Neck (Site A)

AM iAE
Umatilla Army Depot

PENNSYLVANIA

AMHAN

AM NAME
Fort Dix Landfill
Naval Weapons Stat Earle

iB EAMir
Grif fiss Air Force Base
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03 Chambersburg

EPA

04

EPA

06
06

EPA

08
08
08

EPA

03

EPA
10
10
10

Letterkenny Army Depot

Milan Army Ammunition PlantKilan

eni/x Nv
Fort Worth
Texarkana

efY/eeM
Ogden
Ogden
Tooele

e3ETY/iCBN8

Richmond

CITYt-eOUNY
Tacoma
Tacoma
Bremerton

AM1E ANM
Air Force Plant #4 (Gen Dynamics)
Lone Star Army Ammunition Plant

W

Hill Air Force Base
Ogden Defense Depot
Tooele Army Depot (North Area)

Defense General Supply Center

Fort Lewis Landfills
McChord AFB (Wash Rack/Treatment)
Bangor Ordnance Disposal
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DRAFT NATIONAL PRIORITIES UPDATE LIST - SEPTEMBER 17, 1984
PRIVATE SITES BY STATE

EPA

09

EPA

06

EPA
0909
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09
09

Phoenix

Ola/Birta

,f zTyteeb'r

San Jose
onterey Park

Alviso
Sunnyvale
Los Angeles
Los Angeles
LA/Glendale
Mountain View
Fresno
Sunnyvale
Fresno
Roseville
Sunnyvale
Mountain View
South San Jose
Sunnyvale
Los Angeles
Weed
Porterville
San Jose
Torrance
Oroville
Stockton
Santa Clara
Mountain View
Mountain View
Santa Clara
Santa Clara
Santa Clara
Sunnyvale
E. Palo Alto

AM EUM
Motorola (52nd Street Plant)

AM NAMR
Midland Products

AM NAME
Van Waters & Rogers
Operating Industries, Inc. Lf
Alviso Dumping Areas
Monolithic Memories, Inc.
San Fernando Valley (Area 1)
San Fernando Valley (Area 2)
San Fernando Valley (Area 3)
Teledyne Semiconductor
Thom pson-Hayward Chemical Co.
Westinghouse (Sunnyvale Plant)
FMC Corp. (Fresno Plant)
Southern Pacific Transportation
Advanced Micro Devices, Inc.
Raytheon Corp.
Fairchild Camera (S. San Jose Pit)
National Semiconductor Corp.
San Fernando Valley (Area 4)
J.H. Baxter Co,
Beckman Instruments (Porterville)
Lorentz Barrel & Drum
Mon'rose Chemical Corp.
Louisiana-Pacific Corp.
Marley Cooling Tower Co.
Applied Materials
Fairchild Camera (Mountain View 1)
Intel Corp. (Mountain View Plume)
Intel Corp. (Santa Clara III)
Intel Magnetics
Precision Monolithic, Inc.
Signetics, Inc.
Zoecon Corp/Phone-Poulenc, Inc.
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Firestone Tire (Salinas Plant)
Hewlett Packard
IMB Corp. (San Jose Plant)

e(rTy/ee"
Minturn/Redcliff
Aspen
Uravan

ClTYteQUNT
Tampa
West Palm Beach
South Miami
Cantonment
Orlando
Hol lister

EITY/GULNT
Oahu
Oahu
Oahu
Oahu
Oahu
Oah u

Rockford
West Chicago
DuPage County
Libertyville
West Chicago
Granite City
West Chicago
Sheffield

SMT NAMe

Eagle ine
Smuggler Mine
Uravan Uranium Project

EPA
08
08
08

EPA
04
04
0404
04
04

INDIA

09
09
09

Salinas
Palo Alto
San Jose

PLQRIM

Peak Oil Co./Bay Drum Co.
Pratt and Whitney Aircraft
Davidson Lumber, Inc.
Dubose Oil Products Co.
City Industries, Inc.
Montco Research Products, Inc.

AMT NAMe
Mililani Wells
Waiawa Shaft
Kunia Wells I
Kunia Wells II
Waipahu Wells
Waiplo Heights Wells II

M ZIMZsMt NAMe
Pagel's Pit
Kerr-M6Gee (Reed-Keppler Park)
Kerr-McGee (Kress Creek)
Peterson Sand & Gravel
Kerr-McGee (Residential Areas)
L Industries/Taracop Lead Smelt
Kerr-McGee (Sewage Treat Plant)
U.S. Ecology, Inc. (Sheffield Lf)

EPA
RE 0
09
09
09
09
0909

EPA
05
05
05
05
05
05
05
05
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e3FTY/e&UNTY
Terre Haute
Fort Wayne
Spencer
Gary

EPA
REafeN
05
05
05
05

EPA

07

Furl ey
Cowley County
Witch ita

e-ITYZeeUNT

Brooks
Hillsboro

ef /eou

Harmans
Hollywood
Baltimore

CITY/CouNT
Salem
Lanesboro
Haverhil 1
Nor ton/Attl eboro
Norwood

AM BJAf
International Minerals (E. Plant)
Fort Wayne Reduction Dump
Neal's Dump (Spencer)
MIDCO II

Iowa

U.S. Nameplate Co.

AMBAB
National Industrial Environ Serv
Strother Field Industrial Park
Big River Sand Co.

AM NANE
Smith's Farm
Maxey Flats Nuclear Disposal

id-Atlantic Wood Preservers, Inc. V
Southern Maryland Wood Treating
Kane & Lombard Street Drums

MASSACHUSETTS

AM BANE
Salem Acres
Sarney Farm
Haverhill Municipal
Shpack Landfill
Norwood PCBs

Landf ill

MXUHIGAN

oTy/eeroMount Vernon

EPA
R7N
07
07
07

EPA

04
04

EPA

03
03
03

EPA
01
01
01
01
01
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EPA
REMON
05
05
05
05
05
05
05
0S
05
05
05
05

EPA
REGION
05
05
05
05
05
05
05
05
05
05
05

.RITY/eOUNTY
Columbia

elTY/COUNTY
Liberty
Sikeston
St. Charles
Republic
Springfield
Malden

emT/eevwq
Muskeqon
Lansing
Houghton County
Kalamazoo
Montague
Adr ian
Kalamazoo
Holland
Grand Rapids
Bronson
Ma comb Tvp.
Traverse City

eITY/eOUNTY
Dakota County
Rosemount
Oak Grove Twp.
Bemidji
Windom
Adrian
Oro noco
Long Prairie
Fridley
Fairview Twp.
Pine Brook

MONTANA

SITE NAME
Thermo-Chm, Inc.
Motor Wheel. Inc.
Torch Lake
Roto-FinLsh Co., Inc.
E.1. DuPont (Montague Plant)
Lenawee Disposal Service, Inc. Lf
Michigan Disposal/Cork St Lf
Waste Management (Boll Laqoons)
Lacks Industries, Inc.
North Bronson Industries
South Macomb Disposal Site #9
Avenue 'El Ground Water Contam.

MINNESOTA

S170 ME
Pine Bend/Crosby American Lf
U of Minnesota Rosemount Res Cent
Oak Grove Sanitary Landfill
Kummer Sanitary Landfill
Windom Dump
Adrian Ground Water Contamination
Olmsted County Sanitary Landfill
Long Prairie Ground Water Contam.
Kurt Manufacturing Co.
Agate Lake Scrapyard
Koch Refining Co./N-Ren Corp.

MISSISSIPPI

SITE NAME
Newsom Brothers/Old Reichold

MISSRURI

SITE NAME
Lee Chemical
Quality Plating
Findett Corp.
Solid State Circuits, Inc.
North-U Drive Well Contamination
Bee Cee Manufacturing Co.

EPA

04

EPA
REGION
07
07
07
07
07
07
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.eLuxLiBRm
Boz eman
Somers
Columbus

EPARBflXO1
08
08
08

EPA
REGION
07
07

BSITE NAME
Idaho Pole Co.
Burlington Northern (Somers Plant)
ouat Industries - Timberveld

NUMRASKA

SITE NAME
Hastings Ground Water Contamination
Waverly Ground Water Contamination

eTY/eauNTY
North Hampton

Glen Ridge
Nontclai r/W. Orange
Wall Townahip
Cinnaminson
E. Brunswick Tvp.
Lodi
Galloway TWp.
Bound Brook

EPA
REflION
01

EPA

02
02
02
02
02
02
02
02

EPA
R IOJ'

02
02
02
02
02
02
02
02
02
02
02
02
02
02

NEW HAMPSHIRE

SITE NAME
Coakley Landf ill

NEW JERSEY

SITE NAME
Glen Ridge Radium Site
Montclaire/West Orange Radium Site
Waldick Aerospace Devices. Inc.
Cinnaminson Ground Water Contae.
Fried Industries
Lodi Municipal Well
Pomona Oaks Residential Wells
Jame Fine Chemical

NEW YORE

SITE HAMS
Liberty Industrial Finishing
Johnstown City Landfill
Hooker Chemical/Ruco Polymer Corp.
Tronic 'Plating Co., Inc.
Applied Environmental Services
Nepera Chemical Co., Inc.
Pariley Solvents & Chemicals, Inc.
SMS Instruments. Inc.
Anchor Chemicals
Endioott Village Well Field
Suffer Village Nell Field
Katonah Municipal Well
Preferred Plating Corp.
Clothier Disposal

eLnzeeumy
Hastings
Waverly

.eITYL10JJNTY
Fa rm ingdal e
Town of Johnstown
Hicksville
Farm ingdale
Glenwood Landing
Maybrook
Haempstead
Deer Park
Bicksville
Village of Endioott
Village of Suffern
Town of Bedford
Farm ingdale
Town of Granby
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North Sea
Town of Hyde Park
Plattekill
HolbLook
Town of Shelby
Town of Volney
Village of Narrowsburq
Fariingdale
Old Bethpaqe
Town of Vestal
Town of Vestal
Town of Colesville

eTY/ceuny
Ral ei qh
Shel by
Belmont
Concord

elTy/eOUNTY
Uniontown
Coshocton
Gnadenhutten
Marietta
Dayton
Elyria

eITv!eUNTy
The Dalles

eITY/ewNTY
Gettysburq
Valley Township
Myerstown
Gettysburq
Gettysburq
Shnemake rsv il le
Middletown

North Sea Municipal Landfill
Haviland Complex
Hertel Landf ill
Goldisc Recordings, Inc.
FMIC Corp. (Dublin Road Landfill)
Volney Municipal Landfill
Cortese Landf ill
Kenmark Textile Corp.
Claremont Polychemical
BEC Trucking
Robintecht Inc./National Pipe Co.
Colesville Municipal Landfill

M.TH eAROhINA

SITE NAME
NC State U (Lot 86. Farm Unit #1) V
Celeanese (Shelby Fiber Operations)
Jadoo-Hughes Facility
Bypass 601 Ground Water Contain.

OHIO
SITE NAME
Industrial Excess Landfill
General Electric (Coshocton Plant)
Alsoo Anaconda
Van Dale Junkyard
Sanitary Landfill Co. (IWD)
Republic Steel Corp. Ouarry

SITE NAME
Martin-Marietta Aluminum, Inc.

PENNSYIxYANIA

SITE NAME
Hunterstown Road Laqoon and Drums V
Domino Salvage Yard
Whitmoyer Laboratories
Shriver's Corner Drums
Westinghouse Elevator Co. Plant
Brown's Battery Breaking
Middletown Air Field

02
02
02
02
02
02
02
02
02
02
02
02

EPA
REGION
04
04
04
04

EPA
REMLUON
05
05
05
05
05
05

EPA
8FJRON
10

EPA
REGION
03
03
03
03
03
03
03
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03 Ambler
03 Lower Windsor TVp.

Ambler Asbestos Piles
Modern Sanitation Landfill

eiTYevmY
Johnston

MBODS ISLAND

SITE AME
Central Landfill

2IRNNSU

eiry/eeem'
Jackson

SITE NAMS
American Creosote

TEXAS

fiLYLOUM!
Bridge City
Pri endevood
Waskom
Odessa
Odessa
Houst on
Houston
Houston
Crystal City
Texa rkana
Liberty County
Fort Worth

BITY/eauNTY
Midvale
Salt Lake City
Wasa tch County
Monticello
Wasa tch County

Culpeper
Manassas
Front Royal

SITE NAME
Bailey Waste Disposal
Brio Refining, Inc.
Stewco, Inc.
Andrews Hiqhvay Ground Water Contan.
Odessa Chromium #I
Sol Lynn/Industrial Transformers
South Cavalcade Street
North Cavalcade Street
Crystal City Airport
Koppers Co. (Texarkana Plant)
Petro-Chemical (Turtle Bayou)
Pesses Chemical Co.

W5AH

SITE NAME
Sharon Steel (Midvale Smelter)
Portland Cement (Kiln Dust 2 & 3)
Mayflower Mountain Tailings Ponds
Monticello Rad Contamination Props
O1son/Nei hart Reservoir

VIRGINIA

SITE NAME
Culpeper Wood Preservers, Inc.
IBM Corp. (Manassas Plant Spill)
Avtez Fibers, Inc.

EPA
REGION
01

EPA
RItION
04

EPA
06
06
06
06
06
06
06
06
06
06
06
06

EPA

08
08
08
08
08

EPA
REGION
03
03
03
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03 Fredericksburq L.A. Clarke & Son
03 Winchester Rhinehart Tire Fire Dump

AWSNGTON
EPA
REGION .eXTY/eOUNY SITE NAMB
10 Kent Midwa Landfill
10 Renton Quendall Terminal
10 Brush Prairie Toftdahl Drums
10 Mica Mica Landfill
10 Everson Northwest Transformer
10 Loomis Silver Mountain Mine
10 Spokane Northeide Landfill

VBST VIRGINIA
EPA
RwION eIT"Y/eOuNY SITE NAME
03 Nev Martinsville obay Chemical (New Martinsville)
03 Morgantown Morqantown PCB Site

N189NSN
EPA
RMION eITY/eOUNTY SITE NAME
05 Eau Claire National Presto Industries. Inc.
05 Stoughton Stoughton City Landfill
05 Franklin Fadrowski Drum Disposal

STATEMENT OF J. BURGESS WINTER, SENIOR VICE PRESIDENT,
OPERATIONS, KENNECOTt, SALT LAKE CITY, UT

Mr. WINTER. Thank you, Mr. Chairman and members of the com-
mittee. My name is Burgess Winter. I am senior vice president of
operations for Kennecott, the Nation's largest copper producer,
with operations in six States. I have submitted written testimony
to this committee to substantiate our opinion that to tax copper
metal under the Superfund bill would be very wrong. And I would
like to reiterate a few simple facts in support of that. The copper
industry has spent enormous amounts of money in environmental
capital over the last few years. Kennecott itself has spent $750 mil-
lion in environmental capital to comply with the Clean Air Act,
Clean Water Act, OSHA, et cetera. The industry has also spent tre-
mendous moneys to modernize their plants, to increase productivi-
ty, and to help make the copper industry more competitive in the
international markets. Kennecott has spent over $1 billion to mod-
ernize their plants to achieve this reduced production cost. We are
very proud of our environmental record. We have an excellent
record, and we have reduced our production costs over 30 percent
in the last few years. We think this is a great achievement. Never-
theless, we and the rest of the copper industry are in very serious
financial trouble. We have been for the last few years due to the
depressed copper price. This is caused mainly by the importation of
subsidized foreign government owned copper. Copper is not a toxic
material. It is inert and benign. We all use copper in our houses,
copper pipes to transport our drinking water. We have copper coins
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in our pockets. We cook with copper pots and pans. I wear a copper
bracelet which is guaranteed to cure my tennis elbow. And there
are no toxicity reasons why copper should be included in any form
of Superfund tax. If a tax is placed on copper, it will be an econom-
ic disaster, and I believe that we will be putting a nail-one of the
last nails-in the copper industry-in the coffin. And I recommend
that copper and mining wastes in general be excluded from the
fund.

The CHAIRMAN. Mr. Bauer.
[Mr. Winter's prepared written statement follows:]
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TESTINKOY OF KENNEO(YJI
BEPORE THE

SENATE FIRMCE"WIMITTEE

SUPERFUND RiTHOI ZATION
J. BUESS WINTER

SENIOR VICE PRESIDENT OF OPERATIONS
SEPTHBER 21, 1984

Mr. Chairman and Members of the Comnittee, my name is
Burgess Winter. I am Senior Vice President of Operations for
Kennecott In Salt Lake City, Utah. We appreciate the opportunity
to provide our thoughts to this Comnittee as you continue your
deliberations on reauthorization of the 1980 Superfund law.

Copper Industry Status

Kennecott has testified before many Committees of Congress
In the past, and on a variety of topics. Usually Kennecott has
testified from a position of strength as the largest copper
producer in the U.S., frequently the world, and has had a proud
story to tell of high employment and good profitability at its
many mines, mills, smelters, and refineries in six states.
Payrolls of over $300 million annually and local, state and
federal taxes of over $100 million per annwm, have all been
contributed from a workforce of over 15,000 personnel.

it is with no great pride that I testify before you today,
as a representative of a domestic copper company that Is part of
an industry in serious decline.

The U.S. copper industry has lost $2.1 billion since 1981.
During the economic recession in 1982, the copper price fell in
real terms to its lowest level since the Great Depression. Since
1982, as you know, the U.S. economy has rebounded with strong
growth and many industries are experiencing excellent corporate
profits. However, even though domestic copper consumption has
Increased with the Nation's economic recovery - - as is expected
with more homebuilding, automobile sales, and other areas where
copper is used -- the price of copper has not rebounded. In
fact, despite continuing production curtailments by the domestic
copper industry, the price of copper has remained at severely
depressed levels. The major reasons why the copper price is low,
and may continue to remain low in the foreseeable future, lie in
the excess world copper supply caused by ever-increasing and
often subsidized production from government-owned foreign
producers, and the continued strength of the U.S. dollar compared
to other foreign currencies, a consequence in part of high U.S.
interest rates.
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In response to the past three years of depressed copper
price, the U.S. copper industry has shut down many operating
properties. Mine production capacity in the U.S. In 1981 was
1,900,000 tons per annum of copper. Since then, temporary
closures of 650,000 (34%) and permanent closures of 250,000 (13%)
have been experienced. More than 20,000 Jobs of the 40,000 jobs
in the domestic industry have been lost.

Kennecott facilities in Nevada, Maryland and Missouri are
closed Arizona and New Mexico have substantially curtailed
production. The Utah copper division, with capacity in excess of
200,000 tons of copper per annum, has reduced production by two
thirds, and the labor force has been reduced from 7,000 in 1981
to 2,000 at present. In total, Kennecott's labor force has been
reduced from over 15,000 in 1980 to less than 4,500 today.

Kennecott's workforce has nowbeen trimmed to barebones,
with corporate staff and operations personnel out drastically.
The resultant configuration is a lIan, highly efficient domestic
copper company. Even though production costs have been out by
30%, the continuing low copper price has more than offset the
economic benefits of these efficiency gains. This year,
Kennecott is antloipating a loss of $150 million.

Gentlemen, simply stated, the strategically vital domestic
copper industry is facing severe economic hardship. Any
governmental action which places further financial burdens on our
industry Is entirely inappropriate.

Impact of House Superfund Bill (H.R.5640)

On August 10, 1984, the U.S. House of Representatives passed
Its version of the Superfund reauthorization bill (H.R.S640).
The acceptance of this bill as law will expand Superfund from
$1.6 billion to $10.2 billion over the next five years. To raise
the additional funds to clean up hazardous waste sites, the House
bill provides for a 10 fold Increase in the tax on crude oil and
adds an additional 20 chemicals and metals to the list of taxable
materials. For the first time, Superfund has been expanded to
include certain non-toxic primary metals. The new list Includes
copper, a metal whose non-toxicity has been well established and
confirmed through 6,000 years of recorded use.

A. Non-Toxic Copper Metal Should Not Be Included In Superfund.

Copper metal, as you know, Is utilized throughout our homes
to carry water, for cookware, electrical wiring, jewelry, coinage
and is essential for human metabolism. In addition, our Nation
depends on copper metal in Its industrial operations, and for
critical strategic applications.

In 1980 Congress reviewed whether copper metal should be
taxed under Superfund. After a careful review of the non-toxic
nature of copper metal, Congress rejected such a tax, and instead
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placed a tax on certain copper compounds when sold or used
outside of the metal making process. In 1984, the House Energy
and Comnerce Committee, and the Senate Environment and Public
Works Committee, both again rejected the taxation of copper metal
under Superfund. The only Committee where copper metal has been
included for taxation was the House Ways and Means Comnittee
during their brief one day mark-up for the purpose of raising an
additional $1.2 billion above the $9 billion specified by the
Energy and Conmnerce Committee. The issue of the appropriateness
of the tax in relation to copper toxicity or the impact of such a
tax on the viability of the domestic industry was never
discussed.

At the 881 potentially hazardous sites evaluated by EPA, it
has been reported that at 68 sites "copper and copper compounds,
not otherwise specified" have been found. However, upon careful
evaluation, it is clearly evident that only copper compounds were
found and not copper metal. In fact, none of the 68 sites list
copper metaTitself as being present or causing any environmental
harm.

If the thrust of this law is to address compounds of copper.
one should observe that copper metal itself is not produced or
sold for the production of copper chemical compounds, nor used
for any toxic chemical applications.

In light of the above, we urge this Committee to keep copper
metal and other non-toxic metals free from any feedstock tax.

B. Economic Impact of a Feedstock Tax on Copper

While Kennecott fully supports the need for cleanup of
abandoned sites, we believe that a $30 per ton tax on copper
metal is both inequitable and inappropriate. Such a $30/ton
feedstock tax as proposed in H.R. 5640 would:

o Place an enormous and unilateral burden on the domestic
copper industry which, as I have already indicated, is
having extreme difficulty competing with foreign
government-owned and subsidized producers.

o Cost the domestic copper industry over $300 million over 5
years, and Kennecott in the range of $12 to $16 million a
year.

o Be impossible for domestic copper producers to pass on to
the ultimate consumer because the price of copper Is set by
worldwide supply and demand, thereby leading to further
erosion of the domestic market.

o Put copper at a market disadvantage relative to aluminwn,
copper's chief competitor. Copper and aluminwn metals are
both non-toxic and should not be taxed under Superfund.

39-919 0 - 85 - 24



o Place the domestic copper fabricating industry, which
employs over 110,000 persons, at a major competitive
disadvantage relative to imported copper fabricated
products. Because of the tax on primary metal imports, the
Importation-of untaxed fabricated products would increase
substantially.

o Be placed on copper metal which is inert, non-toxic, and
such a vital part of our everyday life.

C. A Waste End Tax is Inappropriate, Especially For The
Mining Industry

Kennecott is concerned that consideration is being given to
a "waste-end tax" on mining. The concept of a "waste-end tax"
was derived from Industries which generate small volumes of
highly toxicwaste. The mining industry generates huge
quantities of low toxicity waste. For example, In the production
of -copper, 600 tons of material are moved for each ton of refined
copper produced. Historically, Kennecott alone has moved over
600,000 tons of material a day. Since this material is retained
in.a natural state, and is merely moved from one location to
another during the mining process, we are opposed to its'
inclusion in any waste-end tax.

Congress, under the Solid Waste Disposal Act (Section 8002),
has requested EPA to evaluate whether mining wastes should be
regulated. Therefore, imposition of any waste-end tax on the
mining industry should be deferred until completion and
evaluation of these studies (expected in early 1985).

Kennecott considers that the concept of a waste-end tax
under Superfund is wrong, since It:

o [ not needed:

- EPA's projected funding requirements do not justify a
waste-end tax.

- RCRA already provides incentives to reduce waste
generation and requires environmentally sound disposal.

o Would hurt U.S. Trade:

- Domestic manufacturers would be harmed by foreign
competition, since a comparable waste-end tax on foreign
imported products is difficult/infeasible.

o Is an Inappropriate use of taxing authority:

- The tax would be inequitable unless based upon degree of
waste hazard.
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- Does not take into account the environmental merits of
the waste disposal method selected.

o Adversely impacts the RCRA program

- Increases the Incentive to seek delisting, thereby
slowing EPA enforcement.

- May result In under-reporting or illicit disposal.

o Would be costly to administers

- States have experienced high administrative costs
compared to revenue raised.

- Increases compliance costs on Industrial operations for
which the consumer pays.

- Proper enforcement by Federal/State or local agencies
would be difficult.

o Is unreliable:

- Tax base would erode due to alternate waste management
methods or other forms of tax avoidance.

- States have experienced significant shortfalls In
projected waste-end tax revenue.

- Changes to RCRA regulations would alter tho tax base.

Conclusion

To tax copper metal in any way to generate revenue for the
cleaning up of hazardous waste sites would be wrong, since (1)
copper is non-toxic, (2) such a tax would be burdensome in view
of the international nature of the copper business, and (3) the
copper industry is currently undergoing severe economic
problems. Therefore, we do not believe it would be to the
advantage of the U.S. to jeopardize further the economic
viability of the copper industry, which is strategic and basic.

What may be appropriate for a $1.6 billion fund, does not
necessarily make sense for a much larger fund. As a matterooT
principle, we believe that the size of the Superfund should be
more accurately tailored to projected needs.

In view of the enormous cost of the fund projected for the
future, we believe alternative taxing structures should be
critically reviewed.
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ISSUE SUMMARYs
KEY ELEMENTS OF KENNECOTTS POSITION ON THE SUPEMFLW

EXPANSION AND PROTECTION ACT OF I84
OUL 5640) AND RELATED MATTERS

Copper and zinc metal should be removed from the list of substances subject to the
"feedstock" tax in H.R. 5640. The metals themselves ore environmentally benign as
ore the downstream operations (e.g., production of alloys, fabrication of consumer
products that use these metals). There Is no reason to regard these as feedstocks
which produce significant environmental impacts. Certain copper compounds (i.e.,
cupric oxide, cupric sulfate, cuprous oxide) are classified as hazardous, but these ore
already subject to feedstock taxes.

Kennecott is opposed to a waste-end tax because such a tax would be inequitable,
unreliable as a source of revenue, offer perverse Incentives for illicit waste disposal,
and difficult to Implement in practice. A waste-end tax would offer on unfair
significant competitive advantage to foreign products.

Before Congress takes any action on a waste end tax, It Is appropriate to evaluate
the unique situation of the non-ferrous mining and metals Industries which generate
large volumes of low-toxicity wastes, as compared to other Industries. Any decision
on a waste end tax should await completion of the RCRA-mandoted mine waste
study, now being conducted by EPA.

Sulfuric acid produced solely as a by-product of mandated pollution controls, Is
exempt from feedstock taxes under both the current Superfund Law and H.R. 5640.
It is Important that this exemption be retained, otherwise, non-ferrous smelters
would be doubly burdened.

H.R. 5640 does not impose any tax on "intermediate process chemicals" as has been
proposed by the IRS. Intermediate process chemicals are compounds that are pro-
duced on a transitory basis incidental to the production of the final product. It was
not the intent of Congress to tax such compounds when the original CERCLA
legislation was passed. It should be mode explicit in H.R. 5640 that the IRS is not
being given the authority to tax in-process chemicals in the metals extraction and
refIning process.

H.R. 5640 redefines the terms "pollutant or contaminant" in such brood terms which
con cover practically any material in existence. The bill then exacerbates the broad
perspective by Inserting the term "pollutant or contaminant" in every key section
where the term "hazardous substance" Is used with the end result that Innocuous
substances become classified at the same priority level as valid hazardous sub-
stances. Kennecott believes that this expanded coverage works at cross-purposes to
the valid Intent of the Superfund Low, i.e., to clean up truly hazardous waste sites
which are causing proven detrimental effects to human health and the environ-
ment. Such imprecision is likely to lead to a misallocation of limited Superfund
resources.
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USES OF COPPER

The United States is the largest consumer of copper in the world, accounting for
nearly 2 million tons or about 25.9% of western world refined copper consumption In
1983. On a per capita basis, U.S. consumption of refined copper was about 17.1 lbs.
Inclusion of copperscrap (recovered from a variety of sources) raises this total to 24.8
lbs./caplta - among the highest in the world.

Copper metal is not directly used by consumers, but rather used to produce a
variety of consumer goods. As the attached exhibit shows, building construction Is the
largest end use sector for copper, accounting for about 35.5% of total domestic 1983
consumption. Illustrative products in this category ore plumbing, brass fittings, water
heaters, wire, etc. Other major consumption categories and their 1983 share of market
include electrical and electronic products (e.g., wiring, power cables, motors, generators,
etc.), 25.9%; Industrial machinery and equipment (e.g., valves and fittings, pumps, air
conditioning, etc.), 16.6%1 consumer and general products (e.g., washing machines,
refrigerators, etc.), 11.3%; and transportation (e.g., auto radiators, cable harnesses,
starter motors, ship propellers, etc.), 10.6%.

Copper is also used for military purposes by the defense industries. In unalloyed
form, it is used as a conductor in electrical and electronic apparatus. Brass and cupro-
nickel alloy tube are used for condenser and water lines in ships. In alloyed form, it is
used in cartridge and shell cases and other ammunition components. Over the past 30
years, military demand for copper base mill and foundry products has averaged bout 5%
of shipments, but fluctuated substantially from 1.2% to 17.6% of shipments. Periods of
high military demand in recent years include 1952-1953 at the height of the Korean War
rearmament and 1966-1970 as a result of US Involvement in Vietnam.
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DOMESTIC COPPER CONSUMPTION BY BROAD END
CATEGORIES IN 1983

BUILDING COST. 35.%

ELECT. 25.9X

TRANS TATION 10.6X

PROD, 11 .3
KACH. & EQUIP. 16.6

SOURCEt COPPER DEVELOPMENT ASSOCIATION ANNUAL
DATA 1984. NOTE THAT S COPPER IS INCLUDED
IN THESE TOTALS

USE
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COPPER CONSUMPTION GROWTH RATES

Copper consumption varies from country to country as a function of its level of
economic activity and stage In the cycle of development. For example, major increases
In copper consumption take place when a country embarks on electrification project.
which require substantial quantities of copper as occurred in the United States early in
the twentieth century. As a country becomes more fully developed, the copper intensity-
of-use, measured by the copper consumption per dollar of real gross national product,
tends to decrease causing the overall rate of growth of consumption of copper to fall.

The attached exhibit shows refined copper consumption for the United States and
the rest of the western world from 1960 to 1983. Over this period copper consxmtion in
the United States grew at a compound annual average rate of 1.65% per year, whereas
consumption In the rest of the western world grew at 2.75% per year. Countries with
particularly high rates of growth in recent years Include Japan, Brazil, Mexico, the Asian
LDCs and countries with centrally planned economies.

Factors which tend to lower the growth rate of copper consumption include
economization in the use of copper (e.g., thinner walled copper tubing and lighter car
radiators), substituting by alternative materials (e.g., aluminum for copper in power
cables, copper for lead in water pipes), and the development of new technology that is
less copper intensive (e.g., optical fibers instead of copper telephone cables).
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REFINED COPPER CONSUMPTION IN THE UNITED STATES
AND IN THE REST OF THE WESTERN WORLD FROM 1960
TO THE PRESENT SHOWS DIFFERING GROWTH RATES
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PER CAPITA CONSUMPTION OF REFINED COPPER BY COUNTRY

1983 Refined Estimated Per Capita Refined
Consumption Population (1981) Copper Consumption

Country (000 Short Tons) (Millions) (Lbs/Capita)

Belgium 277.7 9.86 S6.33
Sweden 124.6 832 29.95
Finland 6.0 4.80 27.50
Japan IS08.6 117.65 25.65
Germany, F.R. 786.8 61.67 25.52
Canada 215.0 24.34 17.67
Australia 131.1 14.86 17.64
United States 1,968.9 229.81 17.14
France 429.0 53.96 15.90
United Kingdom 394.7 55.84* 14.14
Italy 373.4 57.20 13.06
Yugoslavia 140.9 22.52 12.51
Taiwan 108.9 18.8 I 1.59
South Korea 0 161.4 41.3 7.82
Spain 136.2 37.65 7.24
Austria 23.5 7.51 6.26
South Africa 80.0 30.13 5.31
Chile 25.0 11.29 4.43
Netherlands 31.4 14.25 4.41
Greece 19.5 9.71 4.02
Argentina 52.9 2809 3.77
Norway 7.2 4.10 3.51
Portugal 15.3 9.93 3.08
Switzerland 9.1 6.47* 2.81
Brazil 170.0 121.55 2.78
Mexico 97.1 71.19 2.73
Turkey 39.7 45.37 1.75
Zimbabwe 6.6 7.60 1.74
Peru 15.0 18.28 1.64
Algeria 7.9 19.59* 0.81
New Zealand 1.0 3.13 0.64
Denmark 1.3 5.12 0.51
Zambia 1.5 5.96 0.50
Egypt 8.8 43.47 0.40
India 97.3 676.22 0.29
Indonesia 20.0 150.52 0.27
Iran 4.0 39.32* 0.20
Philippines 4.9 49.53 0.20
Zaire 1.0 28.38** 0.07

* Mid-year estimates.

** Lastest available figures are for 1980.
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PRODUCTION PROCESS FOR COPPER

Prirry copper is produced In a four-stoge process of mining, milling, smelting, and
refining. Refined copper is then shipped to semifabricators where the metal is rolled,
drawn, or extruded into useful shapes for final fabrication.

cffim Ore
Most of the copper ore in the United States contains various sulfides of copper In

association with other elements. Of these sulfides, chalcopyrite (CuFeS2), chalcocite
(Cu2S), and bornite (Cu 5FeS4) are the most prevalent in western US copper mines. The
domestic sulfide copper ores are usually found at a concentration (grade) of one percent
or less. Because of the low grade ore and its mineralization near the surface, most US
copper mines employ large-scale open-pit mining methods. Indeed, open-pit copper
mines re among the largest of domestic metal and non-metal mines in the United
States. Based on output of crude ore, thirteen of the largest twenty-five US mines are
copper mines, and eleven of the twenty mines of size greater than 10 million tons per
year ore copper mines. The average recoverable copper content of the ore in recent
years has been slightly above 0.5%; a ton of domestic ore thus contains a little more than
10 pounds of copper metal. The grade of ore is an important determinant of the
economic viability of mining. For a fixed metal price, as the ore grade decreases, the
costs of mining increases, ultimately reaching a point where production costs equal
revenues. Mining ore beneath this cut-off grade means that costs will be greater than
revenues - mining becomes uneconomic. The cut-off grade depends upon both the
refined metal price and mining costs and other treatment charges. If prices Increase, the
cut-off grade decreases; if costs or treatment charges increases the cut-off grade
likewise increases and the economically minable reserves decrease.

M~ning Proe
Presently, about 90% of the domestic copper ore is produced by open-pit methods.

Mining methods ore generally similar in all open-pit copper mines. The mine Is prepared
for ore removal by means of an overburden stripping operation. This operation results in
the preparation of a series of working benches from 25 to 60 feet high leading into the
pit. Haul roads interconnect the working benches. The stripping process has on ongoing
requirement to maintain access to the ore body Itself.

The sequence of operations at on open-pit mine is drilling - blasting - loading and
hauling. After blasting, haulage units are loaded using large shovels. Before World War
I, these haulage units were typically railroad cars, however, diesel-powered trucks of
size 30 tons to 250 tons ore currently used for hauling. As a mine is developed and the
pit is enlarged and deepened, haul distances for both ore and waste movement tend to
increase with subsequent increase in mining costs. Additionally, the ratio of waste to ore
may also increase with depth further increasing mining costs. Open-pit mines' depth can
extend to as much as 1500 feet below the pit rim.

Copper ore is hauled or conveyed to the concentrator or mill for the next stage in
the production process. The overburden or waste is usually placed on the outer periphery
of the mine. Some of the waste which is low-grade ore Is leached by allowing water to

IA small but growing amount is produced by hydrometallurgicol processes, Including
leaching, precipitation, smelting, refining; or leaching, solvent extraction.
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percolate through the material for copper recovery. These copper-bearing solutions are
directed by way of collection basins, open channels, or launders to precipitation vessels
where metallic iron is added. The iron displaces the copper from solution to produce a
metallic-copper precipitate (also termed cement copper and contains about 80% copper)
and a spent iron-bearing solution. The precipitate copper is filtered, dried, and delivered
to the smelter for further treatment. The solution Is then recirculated to the leaching ,
areas.

Ore Beneflciatlon or Concentration
The second major stage in production of primary copper is ore beneficiotlon or, as

it is sometimes called, concentration or milling. The Input to this stage Is copper ore and
the useful output is called concentrate, a mgteriol normally containing 20% or more
copper in its sulfide form. From 60 to 90% of the copper is recovered In this step. The
remainder is lost in the tailing which Is discharged to storage ponds near the
concentrator.

In the concentrating step, the ore is treated in a series of beneficiation processes
to separate the sulfide minerals from the unwanted earth materials. Firsto the ore is
dumped to the coarse or primary crushers. The crushed material is fed into the grinding
circuit where the ore, mixed with water, is further pulverized in rotating ball or rod
mills. The very fine ore is then fed into flotation cells for separation of the copper
minerals. Various reagents ore added preceding the-flottion process to coat the copper-
bearing mineral particles and encopsultate them in a froth, while depressing other
unwanted minerals in the ore. The flotation cells are agitated and aerated continually so
that the copper sulfide minerals collect in the froth and flow out of the cells. The non-
mineral-bearing material discharges from the bottom of the cells as tailings which ore
conveyed through pipes or launders to disposal areas called tailing ponids.Inaddition to
copper, the concentrated sulfide material may contain by-product minerals such as
molybednite (MoS2). These may be separated by additional flotation before the final
copper concentrate is dewatered and transported to the smelter for further processing.
The composition of copper concentrates commonly Is 20 to 30% copper along with sulfur
and iron in approximately the some amounts.

Sffeltinq

The third stage In primary copper production Is smelting. -Smelters perform the
function of removing the iron, sulfur, and other metal impurities from the copper sulfide
concentrate. The historical or conventional smelting process consists of: (I) mixing raw
concentrates with flux materials (silica) which assist in the smelting process; (2) smelting
the raw or roosted material In reverberatory furnaces to form copper matte; (3)
converting the matte to produce blister copper, (4) removal of additional Impurities In
the blister copper in refining furnaces, and (5) casting of the copper in anode shapes.

In conventional smelting, the copper concentrates ore melted In large furnaces at a
temperature of about 2700 degrees Fahrenheit. Part of the sulfur reacts with the copper

,and iron to form copper matte, a compound containing 35-75% copper (depending on the
smelting technology employed), iron and sulfur; the remainder Is oxidized to sulfur
dioxide (SO2) gas. The other impurities react with the iron and the flux materials to
form an iron silicate slog which floats on top of the matte and is skimmed for discord.
The molten matte is transferred to converters where air is blown Into the both to oxidize
the sulfur. The sulfur is removed as sulfur dioxide gas. Silica flux Is also added to form
a slog with the remaining iron and Impurities. The product of the converting step is
blister copper (98-99% pure). The sulfur dioxide gas is 4llected for production of
sulfuric acid. The blister copper is further purified either with specific fluxes or
reducing agents to make anode copper of approximately 98.5% to 99.6% purity as feed to
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electrolytic refining.
Elect.olytlc Refinina

In the electrolytic refining operation, the anode copper shapes (typically in 30" x
40" shapes from I" to 2" thick and weighing S0 to 1000 pounds) are placed in tanks with
"starter" sheets of cathode copper In an electrolyte of sulfuric acid and dissolved
copper. An electric current is passed through the tanks and copper ions migrate from the
anode to the cathode. After an electrolytic cycle of up to 14 days, the final cathode
product is removed. The anode remnants are removed, washed, and scrapped for
remelting In an anode furnace. The cathodes, about 99.9% pure copper, are melted and
cost into rod wirebors, ingots, ingot bars, or billets for shipment to fabricators. Precious
metals and other Impurities in the anodes are precipitated as "anode mud" or "anode
slime" in the tank. These slimes are processed (further refined) to recover certain by-
product metalsf including gold, silver, platinum, palladium, selenium, and tellurium.
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COPPER PRICE & PRODUCTION LEVELS

Copper Is a fungible commodity that is traded on various exchanges throughout the
world. Prices are determined by the world balance of supply and demand and not by
Individual producers.

For this reason (absent tariff barriers, quotas or other impediments) copper
producers cannot pass through cost increases occasioned by, for example, the Imposition
of environmental controls or taxes in the United States. These costs must be borne by
the affected producers, a situation that differs substantially from many other industries,
such as electric utilities.

As the attached exhibit shows, copper prices have fallen to their lowest levels In
real terms since the great depression of the nineteen thirties (Chileans claim the lowest
real price level since the French Revolution). Such low price levels are strong evidence
of the overproduction that has displaced the traditional balance between copper supply
and demand. Producers did not adjust supply to meet the reduced demand occasioned by
the recent recession. Third world producers, In particular those belonging to the
Intergovernmental Council of Copper Exporting Countries (CIPEC Including Chile, Peru,
Zaire and Zambia), attempted to compensate for lowered export revenues (brought about
by falling prices) by Increasing output -- which only exacerbated the oversupply condition
of the market and caused prices to fall further. Between 1981 and 1983, for example,
western world copper mine production (excluding the CIPEC nations) decreased by 17.7%,
whereas mine output from the CIPEC countries increased by 9.8% and Chile's output by
16.3%. But, on balance, the market remained in oversupply with depressed prices the
inevitable result. At current prices only a handful of the world's copper mines can cover
operating costs.
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ORE GRADES

As the attached exhibit shows, ore grades (the percent copper in the copper ore
being mined) are about 30% beneath the world average, and substantially beneath those
of the countries which compete with U.S. producers for the domestic market.

Coupled with labor costs that are among the world's highest and substantial
environmental costs, this creates a formidable challenge to the continued viability of the
domestic copper industry. The U.S. industry has been able to overcome these
competitive disadvantages by making efficiency gains in the mining and processing
sectors, such as a virtually unequalled productivity in materials handling.

The exhibit on ore goods also highlights an Important point relevant in connection
with the debate on the suitability of a waste-end tax for the non-ferrous mining
industry. One of the advantages of a woste-end tax in principle is that it offers an
economic incentive to increase recovery in industrial and chemical processes and thereby
reduce waste volumes. In the case of copper mining, the grade of the ore defines a lower
limit on the quantity of mining wastes produced per unit of product. No economic
incentive can change an artifact of nature, and increase domestic ore grades.

As for economic incentives, the low grade of U.S. copper ores furnish a powerful
incentive to increase recoveries and minimize wastes. Since the introduction of froth
flotation the domestic copper industry has made substantial Improvements in copper
recovery - even to collecting and recycling copper-containing flue dusts. No added
"incentives" are necessary.

39-919 0 - 85 - 25
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PROFITABILITY OF THE COPPER MINING & METALS INDUSTRIES

Squeezed by failing world prices brought about by overproduction by third world
prockcers on the one hand and operating costs that have been Inflated by government-
mandated environmental controls on the other hand, U.S. copper producers have suffered
mounting losses which threaten the viability of the industry.

U.S. producers have closed unprofitable facilities, reduced its labor force, and
Instituted other cost-reduction schemes designed to stem the risking tide of red ink. Of
the 1.9 million tons of U.S. mine capacity in 1981, our analysis Indicates that 250
i sand tons or 13% of capacity has been permanently shut down. Of the remaining

5 million tons of capacity, only about 1.0 million tons or 60% is currently producing.
net result has been losses in excess of 20,000 jobs, about half the work force, in the

I three years.

These attempts to control cost have led to dramatic reductions in the cost of
domestically produced copper. Kennecott's costs, for example, have decreased by more
than 30%. But these efficiency improvements have not been sufficient to offset the
continued drop in prices. Since 1981 it is estimated that the U.S. copper industry has
incurred losses in excess of $2.1 billion. Nor has the non-ferrous metals industry fared
appreciably better, as the attached exhibit shows.

I~ml2 t an Kennecott
From mid-1981 through mid-1984, Kennecott has incurred

Kennecott's various production facilities have been operating at
rates. As of July 1, 1984, the operating rates were:

losses of $381 million.
less than full capacity

Operating Property

Chino Mines (New Mexico)
Ray Mines (Arizona)

Utah Copper
Baltimore Refinery
McGill Smelter (Nevada)
Ozark Lead (Missouri)

Current Mode
of Operation

5-day operation
smelter and silicate
operation closed
2/3 shutdown
tankhouse closed
complete shutdown
complete shutdown

Kennecott's current work force is about 7,450 less, or 59% lower than at the end of
1980.

Operating
Rate

83%

33%
0%
0%
0%
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ISSUE SUMMARY:
EFFECTS OF COPPER ON HUMANS AND ANIMALS -

A NON-TOXIC SUBSTANCE

Copper, along with some copper compounds, is taxed as a feedstock in H.R. 5640.
The rationale for taxation of any material as a feedstock is that subsequent processing
operations ("downstream" activities) generate hazardous wastes which are logically
subject to taxation. In the case of copper metal, however, subsequent processing
activities (e.g., casting, bending, forming, semifabrication, etc.) create minimal en-
vironmental impacts. As shown below, the metal itself Is environmentally benign - so
there Is no logical basis for a feedstock tax on copper metal pe se. Some copper com-
pounds are classified as hazardous (i.e., cupric oxide, cupric slote, and cuprous oxide)
and these are appropriately subject to a feedstock tax.

Copper Metal As a Benign Substance

" Used for distribution of drinking water via copper piping systems in households and
industry.

* Used in coins and jewelry.

* Used as cookware to avoid metal leaching common with aluminum and iron
cookware.

* Used as an intrauterine device in human females as a long-term contraceptive
device.

" Used in copper gauze filters in hospital air conditioning units to prevent bacterial
growth.

* Used for corrosion resistant applications, electrical wiring, decorative applications.

In Humans

e Active copper is one of the most important trace elements in almost all forms of
living tissue (animal and vegetable) for maintaining life.

* In the human, no genuine cases of chronic health effects from excess active copper
burden have been reported except for a relatively rare congenital disorder known as
Wilson's Disease.

* The human body metabolism rejects excess ingested active copper through the
natural elimination system or, in the case of a large amount ingested orally,
through vomiting.

• Copper related disease is mainly confined to a deficiency of active copper in the
body rather than an excess.

* Copper sulfate is often prescribed in high doses to induce vomiting.

4
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* Active copper and its salts ore strongly toxic to bacteria, fungi, and parasites,
however, remain harmless to man and most animals. Hence, it is beneficial in
certain medicinal practices.

Copper chloride solution has been used as bocterlostat in respiratory therapy
apparatus

Copper sulfate has been used in the treatment of Inflammations of mucus
membranes.

Copper compounds have been used in liniments and solves for curing skin
infections. The advantage of the active copper is that the copper salts do not
produce contact dermatitis or other allergic reactions in humans.

Active copper in salts, such as copper sulfate, have been used to control scalp
infections such as dandruff.

Active copper in certain compounds is used in chemotherapy in treatment of some
types of human cancer.

In Animals

* Ingestion of large doses of active copper salts by most multigostric animals can lead
to chronic health effects and possible death, dependent upon dose. (Sheep and dogs
are also susceptible at high doses.)

However, pigs have a very high tolerance for active copper with significant
improved growth under a copper feed supplement regimen.

Aquatic Life

" Fish and aquatic life are susceptible to active copper salts and compounds in varying
degrees.

* Important parameters of concern are the chemical compound, its solubility and
availability to the organism, the species of the organism, the hardness and
temperature of the water, the presence or lock of presence of other metals and/or
organisms, etc.

* Active copper in form of its salts is used as an algicide for purifying drinking water.

* Copper metal has been used in points and materials to reduce or prevent fouling of
ships and submerged equipment. In the immediate vicinity of the coated surface, a
sufficient level of toxicity is available for the specific fouling organisms but not to
the detriment of other aquatic lifo.

But What of the Wastes Generated in the Production of Coper?

Copper mining, milling, smelting, and refining produces high volume but generally
low toxicity wastes. It is appropriate to study these wastes and relevant studies are
indeed in progress under the Solid Waste Disposal Act. Imposition of oily taxes motivated
by these concerns should be deferred until completion of the necessary studies when
more comprehensive and accurate Information is available.
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A REVIEW OF COPPER TOXICITY

Kennecott
Salt Lake City, Utah

August 1984
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Summary

I. Copper in- significant quantities Is an essential element for metabolism In plants,
animals, and humans.

2. Major copper toxicity Is due to a deficiency of the element, in plants, animals, and
humans.

3. Human disease from copper excess is found virtually only with genetic problem,
suicide attempt, or disturbance In normal anatomy.

4. Copper r se is essentially nontoxic. Toxicity resides with certain copper salts
or compounds 1 .se salts in certain circumstances are toxic to fungi, pests, and
aquatic biota and ore so used to make the environment safer for mon, such as for
air and water purification.

5. Environmental waer criterion for human consumption Is not based on human
health risk, but on taste. There Is no primary drinking water standard for copper.

6. Water, soils, and organisms have Intrinsic buffering capacities and detoxification
mechanisms that minimize health risks from copper compounds.

7. Critical evaluation of the literature does not identify copper or copper salts as a
major toxin In air, drinking water, or soil.

In general, the toxcity of copper arises out of its deficiency in the aquatic, land
vegetable, and land animal kingdoms. T!js Is also true of man. Presence of copper or
moderate excess of it appears to be beneficlal to various degrees. In rare Instances, a
very great copper excess has occurred with some toxic manifestations only where the
reserve for accommodation for the substance has been exhausted.

The National Academy of Sciences 1977 report on copper from its Committee on
Medical and Biological Effects on Environmental Pollutants concluded that "mechanisms
controlling its absorption, transport, and excretion are so finely tuned that significant
clinical manifestations of deficiency or toxicosis are very rare." Likewise,* the EPA in
its 1979 Ambient Water Quality Criteria Document on Copper painted out that as "the
homeostasis that exists in humans prevents copper from accumulating... , there is much
more likelihood of a copper deficiency occurring than of a toxicity developing with
current dietary and environmental situations." EPA concluded that copper was non-
teratogenic, non-mutogenic, and non-carcinogenic, and that the drinking water standard
of I mg/i was "below any maximum hazard level, even for special groups at risk." The
drinking water guideline was'estblished for taste considerations and not for any health
reason.

*"Copper. Ambient Water Quality Criteria," Criteria'and Standards Division. Office of
Water Planning and Standards. U.S. Environmental Protection Agency. Washington, D.C.
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ver and Hmwntth
Copper, a natural element In the earth's crust, is on essential element to humans.

The adverse effect of copper In the human is the result of deficiency of the element in
the body.

Toxicity from excess copper is rare, since copper is remarkably non-toxic ih
humans. The few cases of serious toxicity reported have been due to either suicide
attempts or application through an abnormal route such as intravenous Injection. The
human absorption barriers (skin .pd gut) prevent excessive absorption even in cases of
excessive exposure. Moreover, where workers have long exposures to dusts containing
copper (mines and smelters), acute or chronic disease from copper exposure does not
appear.

An exceedingly rre gFnetic disease in humans, "Wilson's Disease," results In vastly
excessive copper storage. The characteristic degeneration caused by Wilson's Disease, as
seen in the liver and central nervous system, has not been documented In any cases of
exposure to copper.

The human body comes in contact with copper either as a metal or as a salt (usually
copper sulfate). Neither of these have shown chronic human toxicity under ordinary cir-
curm t f----s. Copper metal hos been used medicinally for arthritis and for contraception
(intra-uterine devices); copper sulfate has been used as an astringent for skin disorders
and as an emetic to Induce vomiting. Salts of copper are Intentionally added to U.S. and
foreign water supplies used for drinking purposes, In order to make such water safe for
consumption and free of parasites.

EPA Czye Water Criteria

In July 1979, the Environmental Protection Agency (EPA) announced as part of its
Water Quality Criteria for Toxic Substances (Federal Register 44 (1441:3666, 1979),
freshwater, saltwater, and drinking water criteria for copper. These latter criteria were
developed from an EPA Ambient Water Quality Criteria Document an copper, - a
document that was widely and heavily criticized as being arbitrary, grossly unscientific,
and Inappropriate.

The disparity between what was expected from EPA and what emerged was the
direct-reslt of insufficient study by EPA within the unrealistic limits set for its assess-
ment. Moreover, the important variables in the above water environments - i.e. p-,
temperalure, alkalinity, hardness (magnesium, calcium, carbonate, and other tons),
organic ligands, the depth of the water and availability of dissolved oxygen, and other
chemical characteristics of a given aquatic locality - may have been unjustifiably
simplified by a unifying concept of "copper" toxicity. Actually, various states of cupric
or other ions appear involved. The precise manner of their Involvement, however, has
not been satisfactorily or critically documented In conditions existing in the natural
environment and outside of the laboratory.

EPA has recently refined this criteria document with a more careful analysis of the
available literature and development of a less restrictive criterion for copper. An over-
simplification of the complex interactions still exists, however.
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C ME and Human Health

Copper, a natural element in the earth's crust, Is an essential element to humans.
The adverse effect of copper in the human is the result of deficiency of the element In
the body.

Toxicity from excess copper is rare, since copper Is remarkably non-toxic In
humans. The few cases of serious toxicity reported have been due to either suicide
attempts or application through an abnormal route such as intravenous Injection. The
human absorption barriers (skin and gut) prevent excessive absorption even In cases of
excessive exposure. Moreover, where workers havt long exposures to dusts contain
copper (mines and smelters), acute or chronic disease from copper exposure does no?
appear.

An exceedingly rare genetic disease In humans, "Wilson's Disease," results in vastly
excessive copper storage. The characteristic degeneration caused by Wilsons Disease, as
seen in the liver and central nervous system, has not been documented In any cases of
exposure to copper.

The human body comes in contact with copper either as a metal or as a salt (usually
copper sulfate). Neither of these have shown chronic human toxicity under ordinary cir-
cumstances. Copper metal has been used medicinally for arthritis and for contraception
(intro-uterine devices); copper sulfate has been used as an astringent for skin disorders
and as an emetic to Induce vomiting. Salts of copper are Intentionally added to U.S. and
foreign water supplies used for drinking purposes, In order to make such water safe for
consumption and free of parasites.

',EPA Copper Water Criteria

In July 1979, the Environmental Protection Agency (EPA) announced as part of its
Water Quality Criteria for Toxic Substances (Federal Register 44 (144)43666, 1979),
freshwater, saltwater, and drinking water criteria for copper. These latter criteria were
developed from an EPA Ambient Water Quality Criteria Document on copper, - a
document that was widely and heavily criticized as being arbitrary, grossly unscientific,
and inappropriate.

The disparity between what was expected from EPA and what emerged was the
direct result of Insufficient study by EPA within the unrealistic limits set for its assess-
ment. Moreover, the important variables in the above water environments - I e pH,
temperature, alkalinity, hardness (magnesium, calcium, carbonate, and other 7ons)
organic ligands, the depth of the water and availability of dissolved oxygen, and other
chemical characteristics of a given aquatic locality - may have been unjustifiably
simplified by a unifying concept of "copper" toxicity. Actually, various states of cupric
or other ions appear involved. The precise manner of their involvement, however, has
not been satisfactorily or critically documented in conditions existing in the natural
environment and outside of the laboratory.

EPA has recently refined this criteria document with a more careful analysis of the
available literature and development of a less restrictive criterion for copper. An over-
simplification of the complex interactions still exists, however.
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Ecmystem Buffer Capacity

A effect that was underestimated in studies reviewed by EPA and NAS Is the
buffering capacity for copper In the natural environment, i.e., an ability of the
environment to absorb and accommodate large quantities of chemical forms of copper
without substantial harm to aquatic life. Additionally, like the living organism, the
Inanimate natural environment has its own vast and complex detoxification
mechanisms. Molluscs and shrimp appear to store, require, and may accumulate large
amounts of copper for physiologic reasons. Reports of high copper content In these
species may have failed to account for the organism's biotic buffering capacity. The
question why aquatic life in the natural environment thrives In ecosystems with coppes
levels far above EPA's proposed toxic limits requires further study to establish (Is
whether in these cases copper per se is at all toxic or (2) whether a reduction in ambient
copper levels in the water studie-smTght, on the other hand, have its own toxic Impact.

Cape vs The Cpric Ion

Many inconsistencies on the possible toxicity of copper arise if a clear distinction is
not made between copper metal and cupric ion; particularly when it is considered that
most of the ascribed toxicity, supported by laborclory systems, appears contingent on the
activity of a specific ion, i.e., the cupric ion (CuL).

The methods of measurements used, even in cases of environmental Indications of
cupric toxicity on aquatic life, the actual environmental activities, amounts, and distri-
bution of cupric ions have rarely been precisely documented, except indirectly and
possibly with insufficient attention to other variables.

This active cupric ion Is not the copper metal which is produced by the copper
mining industry nor is the presence of the ion in sea water or given fresh water
ecosystems generally directly related to the mining or production of copper metal by the
industry.

Copper Deficiency in Plants and Animals

The National Academy of Sciences, in 1977, issued a non-critical document sum-
marizing some of the published data related to the effects of copper in the environ-
ment. In animals, copper, which Is essential for health and enzyme function, is stored in
the liver and the central nervous system as it Is In humans. Deficiency of copper in the
environment and in food for animals and land plants, is known to cause disease both in
animals and plants. In the plant kingdom, the deficiency results In faulty growth,
chlorosis (yellowing of leaves), exanthem ("Diebock") of fruit trees, death of apical buds
or diseased budding, dwarfing, failure to set seed, and other disorders. When copper
sulfate alone, or together with ammonium molybdate, was used as fertilizer in Soviet
countries, the yields of crops, such as spring wheat, cotton, Dorset marlgrss, apple
trees, corn plants, tobacco, and legumes were reported to be increased.

A pattern in animals, similar to that seen in the plant kingdom, appears to
substantiate that a deficiency of copper produces a wide variety of diseases. These
include anemia, failure to absorb iron, depressed growth, bone disorders, depigmentation
of hair and wool (achromotrichia), depressed reproductive activity, cardiovascular
disease and heart failure. Studies continue to be performed to determine how copper In
animal diets influences the absorption of the vital trace metals, to avoid these injurious
animal diseases in addition to Increase growth patterns.
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On the other hand, animal disease from Increased copper burdens In the body is
extremely rare. Up to 15 ppm copper is considered safe in animal feed. Accidental
poisoning has occurred in a few casess where Inappropriate mineral mixtures have been
added. Very rarely, some accumulation In animals hove gone as high as 3,000 pprn
copper. These animals become III without fatal effects. Even If meat from such a rare
animal was consumed, the doses of copper In the meat which the average man might eat
would induce vomiting, but little else, since, at these dose levels, copper is used
medicinally as an emetic. This underlines the immense reserve In both the animal
kingdom and man for toleration of copper.

Specifically Applied ,Toxicityu of Qpa Salts

Other cupric compounds and salts are used generally as fertilizers and pesticides
(insecticides, fungicides, defouling agents, algicides and molluscicides) because for
certain species of pests these compounds have a specific toxicity, In these uses, the
compounds have been considered vital for the preservation of safe drinking water, pre-
vention of eutrophication of fresh and saltwater world-wide, prevention of the spread of
parasitic disease, protection of crops from pests, and preservation of wood products.
One advantage of cupric salts over other compounds In many of these uses appears also
to be a direct beneficial effect on the improved quality of the crop, water or wood, in
addition to the use for control of the external environmental insults to the crop, water,
or wood.

Other cupric salts produced for use by industry are related to that of point pigments,
dyeing and printing, metal refining, photography, vitamin formulations, and dietary
supplements. Not only has experience limited the use generally to non-hozardous uses,
human contact with the end products have not been reported to produce adverse effects
or disease. While sporadic cases of toxicity from mishandling of the chemicals are bound
to arise, the effects of copper compounds on designated elements of the human, animal,
and vegetative environment appears generally reversible.

Toxicity In Cpe Mining and Snelting

In the copper mining process, overburden (earth removed In digging for copper ore)
appears to have the same relative toxicity as earth anywhere, and does not provide a
case for toxicity or hazard. Copper ore, containing less than I% copper, once separated
from material with less copper, is not toxic In that form. The material with less copper$
the overburden stored on site, amounts to a resource awaiting technology and economics
to make the extraction of such low-grade copperfeasible. Its toxicity appears similar to
that of earth.

Similar consideration is given to slog (a heated waste product of copper processing)
which is stored on site and to tailings (i end waste product) which are stored in holding
ponds. These contain copper miners and other substances with potential for dispersion
into the environment. Further study of these wastes is ongoing. However, present
studies do not implicate the copper or copper salts of such substances in known human
disease. Further, the cupric salts in such substances cannot be expected to be so present
in amounts much different from that in earth crust. Further study is necessary to
determine whether such forms of cupric salts are toxic or are in themselves a hazard in
the sites given for their storage. There is no reported case of toxicity in a human from
any secondary leak of cupric salts from such sources into Jhe environment.
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Comparative Human Toxicity

Of the substances proposed to be listed in the "Superfund" fee schedule, two stand
out from the toxicological point of view as strikingly Inappropriate, in comparison to the
others. One is copper, for the reasons given above. The other is zinc.

Both above elements ore essential in the human diet for human health, as they are
similarly essential In the diets of birds and mammals. Both copper and zinc are
ubiquitous in nature, and have been both used medically as astringents and emetics. Zinc
Is further used widely in the prevention of athlete's foot, dandruff, and widely used in the
antlobiotic bocitrocin.

Copper and zinc appear to have similar routes of storage and excretion in humans;
and for both substances humans show a large tolerance and buffer capacity. Rarely has a
death occurred from either, 0nd when It did it was usually by suicidal administration.
Both are not known to produce significant disease from chronic exposure, with the
possible exception of a benign transient condition, "zinc chill" or a "fever" in some
heavily exposed workers.

-I
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TABLE 1.
TOXIC OR HAZARDOUS SUBSTANCE RATINGS OF COPPER SALTS

Clean
DOT Water Toxicity

Copper Salt Rating Lstina Raling

I. Cupric Acetate ORM-E* Yes** 4***
2. Cupric Acetoorsenate Poison 8 Yes 5
3. Cuprous Acetylide Forbidden No X
4. Cupric Amine Azide Forbidden No
5. Cupric Arsenite, solid Poison B No 5
6. Copper based pesticide Poison B No 5
7. Cupric Chloride ORM-B Yes 4
8. Cupric Cyanide Poison B No 4
9. Cupric Nitrate Yes 3

10. Vupric Oxalote ORM-E Yes
II. Cupric Sulfate ORM-E Yes 4
12. Cupric Sulfate, Amm. ORM-E Yes
13. Cupric Tortrate ORM-E Yes
14. Cupric Tetramine Nitrate Forbidden No
15. Cupric Ethylene Diam. Sol Corrosive No

* Other Regulated Material not included In any other hazard class.
** Generally based on oguatic toxicity.

*** Lethal Dose Estimate: Class 5- 50 mg/kg; Class 4- 500 mg/kg; Class 3- 5000
mg/kg
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ISSUE SUMMARYs
A FINANCIAL ASSESSMENT OF THE SUPERFLRD EXPANSION

AND PROTECTION ACT OF 184 0-R. 560)
WITH RESPECT TO THE DOMESTIC COPPER INDUSTRY

Passage of H.R. 5640 In its current form, would cost the domestic copper Industry
$274 million (1985$) over the period 1985-1990. This cost presents a major obstacle to
the long-term viability of this beleaguered Industry which has lost $2.1 billion since 1981
and is struggling to survive.

The cost Impact on Kennecott alone would be approximately $80 million at full
production. These costs cannot be passed on to consumers. Kennecott would have to
absorb these costs or seek ways to cut costs elsewhere to compensate for this additional
cost burden. Labor force reductions of about 400 people or reduced wages of $1.00 to
$1.50 per hour would be required to offset this tax. Such labor force reductions are
virtually Impossible to achieve given the substantial layoffs and labor efficiencies that
have already been. Introduced by Kennecott in recent years to improve its
competitiveness relative to foreign competition. The result of the tax would be to
increase unemployment in an Industry where this Is already a critical problem. In
practical terms, the only effect of this tax will be to reduce Kennecott's chance for
survival.

From a technical perspective, there ore several other flows in this bill:

o The initial formula for feedstock taxation envisioned that taxes Imposed
would be 1.5% to 3.0% of the selling price of the substance. However, if
the metal price continues to foll, the effective tax rate could be higher.

o The fixed lower limit to the feedstock tax, 1.5 cents/pound in the case
of copper, places on undue burden on producers during periods when
copper prices fall to cyclical lows - precisely the circumstance when
the industry needs relief rather than on additional burden.

o The price Index used for tax escalation is Inappropriate for copper or
other non-ferrous metals. Indeed, no non-ferrous metal Is included In
this index. Hod H.R. 5640 been enacted In 1973 (the year when this
index was first published and the base year used), the tax on copper
would now be $8. 17 per ton, more than 7% of today's copper price.

" The tax schedule used in H.R. 5640 leads to substantially different tax
rates when calculated as a proportion of selling price. By this measure,
for example, copper Is taxed at about 17 times the rate as uranium - .
ratio that bears no relation whatsoever to the relative toxicities o
these metals.

o H.R. 5640 places copper at a competitive disadvantage relative to
aluminum, its chief competitor (which is not taxed in this bill). As a
class, copper is no more toxic than aluminum. Neither should be taxed.



408

A FINANCIAL A OFTHE SUEFN EXPARS AM
PROTECTION ACT OF 15S4

WITH RESPECT TO THE
DOMESTIC COPPER DUSTRY

Kennecott
Salt Lake City, Utah

August 1984



404

,ackrouwnd

On August 10, 1984, the U.S. House of Representatives passed, by a vote of 323 to
33, the Superfund Reauthorization Bill, H.R. 5640.

The primary objective of the reauthorization bill is to raise $10.2 billion (a sixfold
increase over existing fund) over the next five years to be used for cleaning up more than
1,600 toxic waste sites. To raise the required funds, the bill provides for the taxation of
identified chemicals at prescribed rates. Copper metal, lead, and zinc ore included
among these chemicals. Also included in the bill are provisions for taxing copper and
zinc compounds. Tax rates provided In H.R. 5640 for these metals ore:

1985 Dollars Per Ton

1988
1985 1986 1987 Thereafter

Copper 23.60 30.00 30.00 30.00
Lead - 8.27 11.03 12.41 16.54
Zinc 12.48 16.64 18.72 24.96

The foregoing rates will be applied against soles; tonnages and after 1985 the rates
will be adjusted for inflation by using the producer price Index for basic inorgonic
chemicals.

An additional provision of H.R. 5640 provides for increased revenue collection
beginning in 1987 should a "waste-end tax" not be enacted. Rates for copper will
increase by 16.7% along with a 33.3% increase for lead and zinc. The subsequent analysis
is limited to copper metal. This superfund tax of $30.00 per ton (1.5 cents/pound) places
on Intolerable burden on a commodity which sells for approximately 62 cents/pound.

Impact on the U.S. Ckmer Industry

Since 1981, it is estimated the U.S. copper Industry-has incurred losses in excess of
$2.1 billion. During the 1982 recession, the copper price fell to Its lowest level, in real
terms, since the Great Depression. During the past oan and one-half years, the U.S.
economy has rebounded with robust growth and copper consumption has Increased
commensurately, but copper prices Improved only marginally. During the lost two
quarters, the copper price once again declined to the depression era levels. This
phenomenon is due to an excess world copper supply caused by overproduction from third
world producing nations, principally Chile, and to the increasing value of the U.S. dollar
compared to other world currencies, a consequence of high U.S. interest rates. The U.S.
copper Industry therefore has continued to Incur enormous losses during a boom period in
the U.S. economy.

In response to these adverse economic conditions, the U.S. copper Industry has
closed many operating properties. Copper mine producing capacity in the U.S. was 1.9
million tons per annum in 1981. In the lost three years, 250 thousand tons (13% of
capacity) has been permanently closed down and 650 thousand tons per annum (34% of
capacity) has been temporarily closed down. The net result has been losses in excess of
20,000 jobs, about half the work force, in the last three years.
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In sh6rt, the U.S. copper industry is fighting for its survival. If this bill, H.R. 5640,
were to be enacted in its present form, on additional cost of $274 millIon (1985 $) at full
production (1.65 million tons per annum) will be Incurred over the period ending
September 30, 1990. It would be Impossible to pass these additional costs through to the
consumer because copper is an Internationally traded commodity whose price is
determined b the overall world supply/demand balance rather than set unilaterally by
U.S. producers. Importers of copper metal, of course, would have to pay the some tax,
but the cost structure of Chile, the major source of Imported copper to the United
States, is such that this Incremental cost Is likely to be absorbed. However, Importers of
copper products as opposed to copper metal, would be exempt from the Superfund tax,
thereby placing the domestic copper fabricators and producers at a further competitive
disadvantage.

impact on Kennecott

From mid-1981 through mid-1984, Kennecott (the nation's largest copper producer)
has incurred losses of $381 million. Kennecott's various production facilities have been
operating at less than full capacity. As of July I, 1984, the status of operations was:

Current Mode
Operating Property of Operation

Chino Mines (New Mexico) Curtailed production
Ray Mines (Arizona) partial closure
Utah Copper 2/3 shutdown
Baltimore Refinery shutdown
McGill Smelter (Nevada) shutdown

* Ozark Lead (Missouri) shutdown

Kennecott's current work force is about 7,450 less, or approximately 40% of the 980
employment level.

If Kennecott were to return to full production as of January 1, 1985, the cumulative
impact of the taxes imposed by HI.R. 5640 through the expiration date of September 30,
1989, would be $75 million In 1985 dollars. Assuming a 5% per annum Inflation rate In
the appropriate index, the total cost would be approximately $84 million. This figure
does not Include provision for potential waste-end taxes nor the imposition of qdditional
feedstock taxes mandated in H.R. 5640 if these waste-end taxes re not Imposed. For
this reason, actual taxes at full capacity output would be higher than those estimated
here by at least 17%, and possibly a larger amount if more onerous waste-end taxes are
subsequently enacted. These added costs on top of an already precarious situation make
it all the more difficult for Kennecott to regain economic health.

Significant progress has been made over the past three years by Kennecott in its
efforts to reduce its cost of copper production. Through these efforts, copper production
costs have been reduced by more than 30%, however, falling prices have eroded these
efficiency gains.

For Kennecott to justify the resumption of full production or even to continue at its
present rate, some way of offsetting the cost of H.R. 5640 must be found, since it Is not
possible to pnss the tax through to the consumer. Offsetting this additional cost would
therefore, require, at full production, a further reduction in the work force of
approximately 400 people. Further labor force reductions necessary to compensate for
these taxes would be extremely difficult to achieve -L but, even if successfully
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implemented, would only increase unemployment. Although it is not the intention of
H.R. 5640, this legislation could further reduce Kennecott's prospects for survival. The
obvious conclusion drawn is that the House Ways and Means Committ.ee is significantly
underestimating the serious burden It will impose upon an already depressed industry.

More Detailed Analyses

Fudling for the final H.R. 5640 bill passed by the House is based upon a formula
provided by the staff of the House Ways and Means Committee. As originally provided in
H.R. 5640, the tax rates were to be based upon the "lower of $30 per ton or a specified
percentage of estimated 1985 selling prices." The percentage was to hove been "1.5
percent in 1985, 2.0 percent in 1986, 2.25 percent In 1987, and 3.0 in each of 1988, 1989,
and 1990." However, in the final H.R. 5640 bill, contrary to the original provisions, the
cost per ton for each chemical for each year was specified as a fixed amount (subject to
escalation).

Given this, it Is possible to back calculate the estimated 1985 selling price for
copper used In the final taxation determination in H.R. 5640 as 78.6 cents/pound.

In the lost three years, the copper price has only exceeded 79 cents/pound for only
10 days and Is currently selling for approximately 62 cents/pound. Therefore, these
estimated selling prices appear unrealistic.

Observations and Concerns

First. it is very difficult to estimate worldwide future metals prices. Not only does
It require an assessment of macroeconomic forecasts and basic supply/demand analysis
for the particular commodity, but, even if these were correct, other world financial
market variables, such as the value of the dollar, can significantly impact these
projections.

Second the taxation schedule given in the final form of H.R. 5640 has a curious and
disturbing feature. Whereas the original form specified a tax per unit weight or
percentage of the estimated selling price, whichever is lower the final form replaced
this concept with a fixed cost per ton or an indexed volui7'Ichever is greater. Thus,
for example, if copper prices were to fall to say 50 cents/pound in 19864 th effective
tax rate would be 1.5 cents/pound or 3% of price - twice the percentage in the formula
proposed in the original form of H.R. 5640. In these circumstances of falling prices, the
tax would be particularly painful precisely when the Industry needs relief rather than an
additional burden. Nor is this compensated for in circumstances when prices are higher
than projected, because the basic tax rate Is indexed upward.

Third the index used for upward adjustment of tax rates on Inorganic compounds Is
spec iin H.R. 5640 as the producer price index for basic inorganic chemicals as
published by the Secretary of Labor. This price index has been published by the Office of
Energy and Chemical Prices, Bureau of Labor Statistics, Department of Labor, since
1973. It is based upon chemicals classified as SIC Major Group 28, chiefly from four digit
SIC codes 2812 (Alkalies and Chlorine) and 2819 (Industrial Inorganic Chemicals Not
Elsewhere Classified). While some copper compounds are Included under SIC code 2819
(namely copper chloride, Iodide, oxide, and sulfate), this Index Is dominated by other
unrelated chemicals. Neither copper nor lead nor zinc metals prices ore included in this
price index. Metals prices do not match this price index at all, as shown In attachment II
for the case of copper. From a base value of 100 in 1973 (when this Index was
established), the producer price index for basic inorganic chemicals rose to o'value of
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293.9 In July 1984. But, relative to this some base year, on index of the U.S. producer
price for copper would have risen to only 106., lower by nearly a factor of 2.8. Put in
different terms, if H.R. 5640 were enacted In 1973 and a feedstock tax for copper was
initially set at $30 per ton, and indexed by the producer price Index for inorganic
chemicals (as called for in H.R. 5640), the current copper feedstock tax would be $88.17
per ton, or more than 7% of today's copper price!

Finally, a disturbing feature of the taxing proposal is the treatment of all chemicals
on a tonnage basis regardless of the values of the chemicals and relative toxicity. This
can be Illustrated with a simple example.

Est. 1985 1985 Tax
Sales Price Tax Rate Tax Rate as % of
(Per Pound) (S/Ton) (Cents/Pound) Sale Price

Copper 78.6 23.60 1.18 1.5
Uranium $17.00 30.00 1.5 .088

The tax on copper compared to that on uranium Is disproptionote when one considers
relative toxicity.

CAmpetitive Disadvantae

In the final bill as reported by the House Ways and Means Committee, pvtmary
aluminum was deleted as a taxed chemical. This action provides an additional
competitive advantage to copper's principal competing metal.

We are nat suggesting that aluminum is toxic nor that it should be taxed, but neither
is copper. AiQ-to provide this advantage to aluminum is certainly unfair.

Conclusion

The preceding analysis serves to emphasize the point that the taxing provisions of
H.R. 5640 for copper metal is not fair and will seriously exacerbate the present crisis In
the Industry. Copper is an essential and strategic metal widely used in the industrial and
consumer sectors of the U.S. economy. The U.S. generally produces and consumes 25%
of Free World refined copper production, while approximately 50% comes from less
stable Third World countries. If the U.S. were unable to supply the nation's needs, the
needs, copper would have to be supplied from these other countries. This would put the
U.S. at a strategic disadvantage. Surely this is not the purpose of H.R. 5640.
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WASTES GENERATED BY PRIMARY COPPER PRODUCTION

Introduction
The copper mining industry generates huge quantities of waste in the production of

copper. The attached flow sheet Illustrates the various steps of the process. In the final
analysis, approximately 590 tons of waste are generated for each ton of refined copper
produced. A more definitive description of these wastes follows:

MInlmg Wastes

In general, waste from copper mines consists of that material overlying and
surrounding the copper orebody. This overburden is equivalent to the natural soil typical
of the earth's crust and underlying deep soils of the general region. The quantities of this
waste material are dependent upon the configurotion of the mine, the characteristics of
the orebody (type, shape, geology, depth, and ore grade), and mining method. Less mine
waste is generated in underground mining than In open-pit mining. This difference is
readily apparent in comparison of the 1980 average waste to ore ratios of 0.005 for
underground mines and 2.41 for open-pit mines. In the U.S., approximately 90% of the
produced copper is mined from open-pit mines primarily due to the ore grade and geology
constraints preventing alternative underground mining of these ores. Quantities of the
amount of mining wastes for each of five years ore shown in the attached table.

The character of these wastes can be described as having very low toxicity. It
would be expected that the natural soils in a region containing highly mineralized zones
will reflect similar mineralization but in much lower concentrations. These regions will
contain a higher background concentration level above that of the earth crust averages
for such heavy metals as copper, lead, zinc, arsenic, cadmium, silver, etc. These metals
are defined by EPA as hazardous substances. However, in the region of the mine, these
substances are retained In their natural mineral state and are merely moved from one
location to another during the mining process. In their natural state, the metal minerals
are essentially water insoluble. Som-ne leaching of the metals naturally occurs regardless
of whether the earth was disturbed by mining or not. An appropriate processing
environment must be constructed to accelerate this leaching potential. This Is, In fact,
done to recover copper from the stockpiled low grade ore and, in some locations, the
overburden through a process known as dump leaching. In these locations, the overburden
is no longer waste material since it is part of the copper recovery process. Copper
mining waste has been subjected to the EPA EP toxicity test by both EPA and individual
companies. The waste would be classified as non-hazardous by the current EPA criteria.

Concentrator TailinW
Concentrator tailings or mill tailings are the residues remaining after removal of

the copper sulfide mineral from the ore. The prime difference between the character of
mill tailings and mine overburden is the particle size of the waste. The ore has been
pulverized to a particle size similar to talcum powder in order to facilitate the highest
recovery of the copper mineral from the ore.

As the case with mine waste, the volumes of the waste are very high but have very
low toxicity.

The tailings are collected in well structured impoundments for confinement of the
waste to a localized area and to facilitate recovery of the water for recycle to the mill
process. Practically all of the U.S. copper mining facilities are located in the arid west
which requires 100% water 'ecycle to meet the needs for high water requirements of the
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process and the practice of water conservation. Similar EP toxicity testing of the
tailinos (like the mine waste) resulted In findings as being non-hazardous.

" prime waste material is the slog produced in the smelting process. This slag is
rernoved to a confined disposal area in the molten state, dumped and allowed to
solidify. The slag is composed predominantly of inert silicates and iron. This waste
material also tested as non-hozardous using the current EPA criteria for definition of
hazardous wastes.

39-919 0 - 85 - 27
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SIMPLIFIED FLOW DIAGRAM
FOR COPPER PRODUCTION FROM DOMESTIC ORES IN 1980

(All Quantities in 000 Metric Tons)

REFINED 217.5

FROM OTHER

waste, tailings,
etc.)

TOTAL TONS
WASTE

481,000

213,680

2,110

RATIO WASTE
TO COPPER

590

1,181.1 Cu
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TABLE I

Copper Mining
Open-Pit and Underground

U.S. Waste Generation
(Thousand Metric Tons)

Year

Type of Material 1978 1979 1980' 1981 1982

Ore produced 239,247 277,532 221,597 276,692 182,344

Overburden 342,916 497,137 481,715 599,650 323,865

Waste/Ore Ratio* 1.43 1.79 2.17 2.17 1.78

Tailings 234,460 271,980 217,165 271,200 178,700

Slogs 2,316 2,687 2,145 2,678 1,765

Total Waste 579,692 771,804 701,025 873,528 504,330

*Combined Open-Pit and Underground
higher e.g. 2.41 in 1980.

Mining. Open-pit mining ratio would be much



414

ISSUE SUMMARYs
WHY WASTE-END TAXES ARE ILL-ADVISED

- THE NON-FERROUS MINING AND METALS INDUSTRIES PERSPECTIVE

Imposition of a waste-end tax on the non-ferrous mining industry would be
disastrous. Disadvantages of such a tax under six classifications of criticism are
summarized on Table I. The waste-end tax

-- is inequitable,

-- is unreliable as a source of tax revenue,

-- offers perverse incentives for Illicit waste disposal,

-- has potential for significant economic dislocation,

- is not cost effective and likely to be difficult lo Implement, and

-- has not been fully evaluated by any industry-wide analysis.

The production of copper, and zinc generates large volumes of low toxicity wastes
per unit of marketable product. Even modest taxes per ton of waste translate to large
taxes on a unit product basis. In domestically-produced copper, for example, nearly 600
tons of rock, ore, and other material are handled to produce one ton of refined copper.
Even though most copper wastes involve extremely low concentrations of toxic materials
and are environmentally benign in general, all or nearly all of these waste streams could
be subject to taxes under terms of several legislative proposals to date, so any tax per
unit of waste is multiplied by a factor of 600 when converted to a per unit of product
basis.

Waste-end taxes have another fundamental disadvantage from the perspective of the
non-ferrous industries, and other industries subject to intense foreign competition.
Under all waste-end proposals to date, import would not be subject to these taxes. (Nor
would it be feasible to extend the scope of this tax to cover imports.) Thus, domestic
producers would be put at a disadvantage relative to their foreign competition. This is
Inequitable and could further threaten the economic viability of the domestic non-ferrous
industry.
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TABLE I.
MAJOR DISADVANTAGES OF A WASTE-END TAX IN THE SAPIUND CONTEXT

CLASSFICATION 8REF DESCRIPTION

INEGUTABLE . It would create an unfair economic advantage favoring Imporled products
(untaxed by this scheme) over dometIc equivalent (subject to the tax).

2. Absent sm degree-of-uids' provision that would attempt to rank the
relative toicIty of different waste4trome the tax would be unfair to
producers of hg volume, low toxicity wastes. The quantiflcation of degrees
of risk may present on eninistratlvsly Infeasbe task.

UNRELABLE 3. GAO studies of stat.-hvtldenentod waste-end taxes have indicated that states
(I) have not collected the revenues that were anticipated u-d (2) have not
determined If the tax achieved Its objective of encouraging more desirable
waste management practices. "

. Those firms with economically viable technological alternatives to reduce
waste volumes will do so - and while this moy achieve a desrable social goal
it does not produce consistent funding. There is thus a tension ang
objectives. As GAO noted, there ore conflictingg objectives iderent In many
waste-end tax systems, The me successful the tox Is in achieving its
objective of Wcouroging more desirable waste management practices the Iss
succesful the tax will be in raising needed revenue."

PERVERSE S. It may encourage IllIcIt waste disposal and Intentional under-reparting of
INCENTIVES waste generotlen rates.

POTENTIAL FOR S. EstablisNng statutory tax rates on categories of waste without regard to
ECONOMIC product value or economic Impacts may create severe and unanticipated
DISLOCATION economic dislocations.

ADMINISTRATIVE 7. The 190 Senate Committee report an CERCLA obeerved that for fewer
DFFICULTIES IN compmies (100) would be subject to feedstock taxes compared to a possible
IMPLEMENTATION 260,000 waste genwtors who miht be covered under w aste-end to.

S. The objective of simplicity suggests that RCRA and CERCLA should not be
Intermingled. Such a procedure could impede the functioning of both. RCRA
already has In place a satisfactory system of regulations and incentives to
reduce aid control present and future waste generation. CEHCLA should be
utilized as It was Intended - to provide fast, efficient, aid cost-effective
cleanup of abandoned sites.

UONEVALUATED 9. There has been no comprehensive assessment of the economic Impact o
waste-enid taxes across varying Industries. Absent such analysis, there is not
a sufficient basis for rational decislan-rnking.

10. Waste generation roles per unit of useful product vary tremendously among
industries. Any across-the-board tax rate is likely to have vastly different
(and presently unknown) effects on the respective industries.

II. With respect to the non-ferrous mining and metals industry, waste-end taxes
In the amounts propose d in earlier bills could reach truly extraordinary
proportions.

C--
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ISSUE SUMMARY:
COPPER AND ITS RELATION TO THE HOUSE CRITERIA

FOR FEEDSTOCK TAXATION
(Ht~ 5640)

The House of Representatives Report on the Superfund Expansion Act of 1984 set
forth seven criteria for the addition of new chemicals to the "feedstock" list of
substances to be taxed. (H.R. Report 98-890, part I, August 8, 1984, pp. 74-75.) As Is
shown below, copper metal does not meet these criteria and should not be taxed as a
feedstock.

A response to these criteria, as applied to copper metal, is presented below:

Criterion I. "The generation of significant volumes of hazardous wastes
during the manufacture of the taxable substance and Its Intermediate or final
products."

The manufacture of copper metal involves the mining, beneficiation,
smelting, and refining of a water insoluble copper mineral. The wastes from
this process cannot be defined as hazardous due to the statutory exemption
providing for study of these wastes under section 8002(f) and (p) of the Solid
Waste Disposal Act of 1980. The EPA has not completed this study for
Congressional Review as yet and is not anticipated to complete this study
until Spring 1985. In any case, testing of these wastes under current EPA-
promulgated criteria for definition of hazardous wastes indicates that the
copper mining wastes would not be classified as "hazardous." The volumes of
the non-hazardous wastes areisignificant in thit approximately 600 tons of
waste are generated for every one tor of copper metal which is produced.

Criterion 2: "The hazardous nature of the taxable substance In any of its
forms (including its intermediate or final products)."

Copper metal in any of its forms (jewelry, coins, electrical wire,
cathodes, etc.) is a benign substance with no hazardous properties. Copper
metal is not used to produce the chemical copper compounds cupricc sulfate,
cupric oxM, etc.) listed as chemical feedstocks, nor Is it used to produce
other chemical compounds. In the production of copper metal, intermediate
compounds are not available to the environment by the nature of the
process. Insoluble copper mineral compounds in their natural state are
present in mining and milling wastes, however, these wastes are non-
hazurdous by current EPA criteria for definition of hazardous wastes.

Criterion 3 "The capability of the taxable substances to increase the hazard
potential of other substances (e.g., acids may accelerate the release of other
hazardous wastes Into the environment)."
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Copper metal is an inert solid substance. It has no properties similar to
acids or other chemical compounds which can promote chemical reactions
with other substances to form any hazardous waste, Ignitable or explosive
mixture, nor corrosive product in the environment.

Criterion 4. "The production of the taxable substance in significant volumes."

In lignt of the other criteria and goals of the taxation principle,
production volume is relevant only if the substance is toxic or promotes the
creation of hazardous wastes or substances. Copper metal is neither toxic
nor meets these criteria, therefore, production volume is irrelevant.

Criterion 5: "The taxable substance was found in its raw, intermediate, or
final product forms, at known superfund sites identified and evaluated by
EPA."

Copper metal (raw, Intermediate, or final product form) was not found
at the superfund sites. Copper compounds were found at the sites with no
reference to composition or concentration. As previously Indicated, copper
mining wastes are not hazardous by RCRA definition of a hazardous waste.
Also, based upon the very low toxicity of copper, the presence ': the
substances is not relevant to the criterion.

Criterion 6: 'Hazardous wastes generated In the manufacture of the taxable
substance or its intermediate and final product, have been found at known
superfund sites identified or evaluated by EPA."

The listed mining sites on the current NPL list, evaluated by EPA,
contain defined hazardous substances, however, It does not mean that the
wastes are hazardous. Significant conflict exists between the definitions of a
hazardous substance under CERCLA and a hazardous waste under RCRA.
Copper mining does not generate hazardous wastes. EPA defined hazardous
substances do exist in the earth and the non-hazardous wastes produced at
nine operations. A brood condemnation of the waste, because of the
Presence of a defined hazardous substance without proper consideration of
h centration, availability to the environment, toxicity perspective, along

with many other variables, is inappropriate In the extreme.

Criterion 7: "The taxable substance at issue would be covered by the
definition of 'hazardous substance' contained in current low."

Copper ,netal is not included in any current low definition. Copper
chemical com'n&s are included.
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ENVIRONMENTAL CONTROL
PRIMARY COPPER INDUSTRY

Air Quality

Th principle copper ores In the U.S. consist of the mineral forms of copper
sulfides. In the processing leading to copper metal, sulfur content of the mineral is
removed and released in the form of sulfur oxides. In order to meet the current air
quality standards, the sulfur oxides ore collected and converted to sulfuric acid during
the smelting process.

At the present time, the copper industry has achieved approximately 60% capture
of sulfur oxide emissions through positive constant control. This has been accomplished
at considerable expense to the industry. In fact, the industry has spent a larger
percentage of available capitol on pollution control than any other major Industry as Is
shown in the attached exhibit.

Water Quality Control
All water discharges from the mining, milling, smelting and refining are subject to

promulgated EPA effluent limitations under the Clean Water Act. Additionally,
individual state effluent limitations are incorporated as further requirements to be met
in the discharge. The discharges are regulated under the NPDES permit program.

Solid Waste
At th present time, mining wastes are regulated as non-hazardous wastes under

Sub-Title D of the Solid Waste Disposal Act. The Industry is temporarily exempt from
regulation under the Sub-Title C hazardous waste criteria of the some act. The Act In
Sections 8002(f) and (p) mandated that. EPA conduct a comprehensive study of the
industry's wastes to determine if the wastes require to be regulated under the hazardous
waste program. EPA is expected to 4ubmit the report of this study including
recommendations for regulation to the Congress in mid 1985.
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POLLUTION CONTROL EXPENDITURES:
THE NON-FERROUS INDUSTRIES HAVE SPENT A LARGER
K OF CAPITAL EXPENDITURES ON POLLUTION CONTROL

INDUSTRIAL GROUP OR SECTOR.
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ASSYMETRICAL ENVIRONMENTAL REQUIREMENTS

The domestic copper Industry has to operate under some of the most burdensome
environmental requirements that exist in the world. That these environmental
constraints increase the quality of life and attain other socially desirable objectives is
accepted by a majority of the American public. But it is also unarguable that these
requirements increase production costs, particularly In the copper Industry, and
constitute a significant competitive disadvantage.

U.S. environmental standards are among the toughest in the world and significantly
more stringent than those which prevail in the countries which compete for the domestic
copper market.

The attached exhibit provides one illustration of the differences in the degree of
environmental control between the United States and Zambia$ Canada, Chile, Mexico and
Zaire, all countries which compete with the domestic Industry. The quantity displayed is
the average level of sulfur capture (typically in plants which produce sulfuric acid) in the
smelting of copper concentrates. The present and future U.S. capture levels are
significantly in excess of those in our major competitors. Capture of this sulfur reduces
the emissions of sulfur dioxide but is costly.
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SULFUR CAPTURE LEVELS COMPARED:-
CAPTURE LEVELS IN CANADA, CHILE, MEXICO, U.S.,
ZAIRE AND ZAMBIA SHOW SUBSTANTIAL DIFFERENCES

COUNTRY

UNTDSTAES (P LEN
J687

(-iL- I

26

MEXIC
7.4

ZAIRE1 3

8.4

PERCENT SMELTER INPUT SULFUR CAPTURED

SORMCEI EVEREST CONSLTIN6 ASSOCIATES ESTIMATES
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GOVERNMENT PARTICIPATION IN THE COPPER INDUSTRY

In recent years as a result of the development of new copper mines, and pressures
to increase the ownership/participation of host governments in the copper mining sector
manifested in the most extreme form by expropriation of the assets of multinational
mining companies (as occurred notably In Africa, Peru, Chile, etc.), the Influence of
government in the copper industry has grown substantially.

The attached exhibit shows the extent of government control of the world copper
industry in 1980. Government influence or control varies with the stage of production
and the region, but is substantial in aggregate.

The entry of government into this sector has brought profound changes in the
structure of the copper Industrys

- Governments ore formidable competitors, able to Implement a variety of
policy initiatives (concessionary tax schemes, currency devaluation, "Full Faith
Loan Guarantees" etc.) and to tap sources of funding (e.g., the development
banks and the IMF$ that are not generally available to the private sector.

- Some of the properties that were expropriated, for excnple the Chillon mines
once belonging to Anaconda and Kennecott, ore among the lowest cost in the
world. Thus deprived of some of their most productive assets, these companies
faced additional challenges in their struggle to remain competitive.

- Governments seek to attain a variety of policy objectives that inoy be
unrelated to the profit motive, such as the generation of foreign exchange,
stability of employment, etc. In consequence, production at government-
operated mines is often less price-responsive than that of the private sector.
This lock of price responsiveness tends to exaggerate the boom-to-bust
variability of price cycles precipitated by variations In the level of Industrial
activity among copper consumers.
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GOVERNMENT INFLUENCE AND CONTROL IN THE WORLD COPPER INDUSTRYolb

Mine Smelter Refinery
(Based on Production) (Based on Capacity)

Market Ecoqnom Countr~es=
Percent Influenced by Government 40 25 27
Percent Controlled by Government 32 22 22

World Total:
Percent Influenced by Government 54 43 42
Percent Controlled by Government 47 40 38

°Governnent influenced defined as that proportion of copper production (capacity) In
which governments have at least a percentage ownership. Government controlled
defined as the prorated percentage of copper production (capacity) owned by
governments.
bincludes allowance for Mexicona de Cobre's 1979 La Caridod mine capacity.

Source: Sousa, L. J., "The US Copper Industry: Problems, Issues, and Outlook,"
Information Circular/Minerals Policy Analysis Series.
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SULFURIC ACID & SUPERFUN

As noted elsewhere, sulfuric acid is produced at copper smelters as part of
government-mandated control of sulfur dioxide emissions.

Since 1970, substantial progress has been mode In reducing sulfur dioxide emissions
at copper smelters, more, in fact, than for any other industrial sector as the attached
exhibit shows.

In 1975, the production of sulfuric acid at copper smelters exceeded the copper
output of these smelters on a weight basis! By 1982, the quantity of smelter produced
sulfuric acid was twice that of copper. This acid cannot be sold at a price that
approaches the cost of production.

For the government to impose a feedstock tax on this Involuntary acid production
would be inconsistent to say the least. This was recognized by Congress when the
original CERCLA legislation was passed and in H.R. 5640 as reported by the House Ways
& Means Committee. It Is Important )hat their exemption be retained.
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STATEMENT OF RICHARD J. BAUER, PRESIDENT, EASTERN
ALLOYS, MAYBROOK, NY, AND CHAIRMAN, WASHINGTON CON.
FERENCE FOR ZINC, INC., WASHINGTON, DC
Mr. BAUER. Thank you, Mr. Chairman. I am president of Eastern

Alloys of Maybrook, NY, and also chairman of the Washington
Conference for Zinc, which represents a complete cross-section of
consumers and suppliers of the zinc industry. Zinc is an essential
and versatile mineral. Zinc has no known adverse physiological ef-
fects upon man except at high concentrations. In fact, zinc is an
essential mineral for the growth and development of almost all life
from microorganisms to man. I would just like to say as an exam-
ple that zinc is added to fertilizers, feed stocks for animals, and we
all take it in our vitamins, and it has been an essential part of
intake food for people. The tax proposed in the House version of
the Superfund bill would amount to an additional cost of a penny
per pound of zinc alloy. A pound of alloy currently sells for ap-
proximately 56 cents per pound. An additional penny in an item
that sells for 56 cents can be critical to sales and to profits in an
industry that is struggling to recover and regain its markets. Since
1974, the U.S. zinc industry has lost a large portion of its market.
To conserve energy, automotive industry engineers have substitut-
ed the use of lighter materials for zinc in the design of cars. Be-
cause the automobile industry is considered a pace-setting industry,
other consumer product industries followed the automotive indus-
try's lead and replaced zinc with substitute materials. The result
was devastating to the United States zinc industry. A drop in the
consumption of zinc in the United States from a high ofr over
1,500,000 tons in 1973 to a low of approximately 800,000 tons in
1983. By investing in new technology and in costly marketing pro-
grams to develop new applications for the use of zinc, many inde-
pendent zinc alloys in other segments of the industry have helped
zinc recover some of the U.S. market. Congress has not, in prior
environmental legislation, concluded that zinc is environmentally
hazardous. Zinc was included in the House version of the Super-
fund reauthorization bill via the Clean Water Act. It is important
to recognize the circumstances under which zinc is included in the
Clean Water Act. Zinc's inclusion under the Clean Water Act is
primarily based on its adverse effects on certain fish and aquatic
plants. Studies have exhibited toxicity to some aquatic life in high
concentrations. However, aquatic life such as'oysters, crustaceans,
mullocks consume and tolenite these high levels of zinc. Humans
consume them with no harmful effects or health effects at all. No
environmental legislation has been enacted by Congress since 1980
that supports the taxing of all zinc as a hazardous substance for
Superfund reauthorization purposes. There is no justification for al-
tering that Congressional judgment and intent. As in 1980, there is
no reason to blanket zinc into the Superfund and no reason to tax
all of it. Thank you.

The CHAIRMAN. Thank you.
[Mr. Bauer's prepared written statement follows:]

39-919 0 - 85 - 28
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I AM RJs BAUER, PRESIDENT OF EASTERN ALLOYS, MAYBROOK,

NEW YORK, CHAIRMAN OF THE WASHINGTON CONFERENCE FOR ZINC, INC.,

WITH OFFICES AT 900 17TH STREET, N.W., SUITE 504, WASHINGTON,

D.C. 20006.
THE WASHINGTON CONFERENCE WAS ESTABLISHED IN MAY OF THIS

YEAR AFTER A BRIEFING BY SENATE AND HOUSE STAFF PERSONNEL ON

THE SUPERFUND REAUTHORIZATION LEGISLATION. OVER 135 ZINC COM-

PANIES INCLUDING U.S. AND FOREIGN PRODUCERS, INDEPENDENT AL-

LOYERS, DIE CASTERS, HOT DIP GALVANIZERS, AND IMPORTERS AND

TRADING COMPANIES PARTICIPATE IN THE ACTIVITIES OF THE CONFER-

ENCE.

ZINC IS AN ESSENTIAL AND VERSATILE MINERAL, RANKING FOURTH

IN METAL PRODUCTION FOLLOWING STEEL, COPPER, AND ALUMINUM. THE

ZINC INDUSTRY EXERTS WORLDWIDE INFLUENCE IN fINING, SMELTING,

AND TRADE,

ZINC INDUSTRY OPERATIONS CONSIST OF MUCH MORE THAN EXTRAC-

TION-OF THE MINERAL FROM THE GROUND. SMELTING, ALLOYING, DIE

CASTING, BRASS AND BRONZE PRODUCTION, GALVANIZING, AND ZINC

DUST PRODUCTION ARE THE MAJOR SEGMENTS OF THE ZINC METAL

INDUSTRY. EACH PROVIDES EMPLOYMENT FOR THOUSANDS OF AMERICANS

AND RESULTS IN CONSUMER ITEMS RANGING FROM EYEGLASS FRAMES TO

FIRE HOSE-COUPLINGS, CARBURETORS, COMPUTER COMPONENTS, AND

AUTO TIRES.

ZINC HAS NO KNOWN ADVERSE PHYSIOLOGICAL EFFECTS UPON MAN

EXCEPT AT VERY 41GH CONCENTRATIONS,'" IN FACT, ZINC IS AN
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ESSENTIAL MINERAL FOR THE GROWTH AND DEVELOPMENT OF ALMOST

ALL LIFE, FROM MICROORGANISM TO MAN, MAN'S ESTIMATED DAILY

INTAKE OF ZINC IS ABOUT 10-15 MG., CLOSE TO THE U.S. RECOM-

MENDED DAILY ALLOWANCE OF 15 MG.

THE WASHINGTON CONFERENCE FOR ZINC UNDERSTANDS THAT ONE

OF THE PURPOSES OF THE SUPERFUND REAUTHORIZATION BILL IS TO

BROADEN THE SUPERFUND TAX BASE AND TO INCREASE THE AMOUNT OF

REVENUES TO CLEAN UP HAZARDOUS WASTE SITES. H.R. 5640, PASSED

BY THE HOUSE, WOULD TAX ZINC AT $12.48 PER TON IN 19F5 AND

INCREASE THE TAX TO $33.28 BY 1990.

WE FIRMLY BELIEVE THAT THE ZINC INDUSTRY SHOULD NOT BE

SUBJECTED TO A TAX THAT WOULD BE PUNITIVE IN NATURE. THE

INCLUSION OF ZINC AS A HAZARDOUS SUBSTANCE WITH THE SUPERFUND

REAUTHORIZATION WOULD HAVE GRAVE CONSEQUENCES ON THE ZINC

INDUSTRY WITH REPERCUSSIONS FELT IN MANY CONSUMER PRODUCT

INDUSTRIES.

I WOULD LIKE TO DESCRIBE THE ALLOYING INDUSTRY AND ITS

PROCESS TO ILLUSTRATE HOW CRIPPLING A TAX WOULD BE TO THE ZINC

INDUSTRY,

ALLOYERS SUPPLY THE CASTING AND FORGING INDUSTRIES WHO

PRODUCE COMPONENTS FOR AUTOMOBILES, BUILDER'S HARDWARE, ELEC-

TRIC UTILITIES, ELECTRONIC PRODUCTS, AND HUNDREDS OF OTHER

CONSUMER ITEMS,

INDEPENDENT ZINC ALLOYERS ARE A CHANNEL OF DISTRIBUTION

FOR APPROXIMATELY 200,000 TONS OF ZINC PER YEAR. THE
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INDEPENDENT ALLOYERSs VIRTUALLY ALL OF WHICH ARE FAMILY

FOUNDED, OWNED AND OPERATED, OPERATE ON A NARROW PROFIT MAR-

GIN.

IN ORDER TO PRODUCE A SPECIFIC ALLOY REQUESTED BY AN

ALLOYER IS CUSTOMER, THE ALLOYER MUST BUY THE MOST EXPENSIVE

GRADE OF ZS, KNOWN IN THE INDUSTRY AS SPECIAL HIGH GRADE

ZINC. IT IS THEN MIXED WITH ALLOYING MATERIALS, TESTED WITH

THE BEST TECHNOLOGY AVAILABLE TO MEET SPECIFICATION REQUIRE-

MENTS, AND THEN SHIPPED TO THEIR CUSTOMERS, MEMBERS OF THE

CASTING AND FOUNDRY INDUSTRIES.

ALLOYERS DO NOT REALIZE A LARGE PROFIT ON EACH TON OF

ALLOY SHIPPED BECAUSE OUR CUSTOMERS, TOO, ARE SMALL BUSINESSES

THAT COMPRISE THE ZINC DIE CASTING INDUSTRY. WE EXTEND CREDIT

ON VERY GENEROUS TERMS, SHIP SMALL LOADS, AND MANY ALLOYING

COMPANIES, LIKE MY FIRM, PROVIDE TECHNICAL SERVICES AND SUP-

PORT FOR DIE CASTERS.

A TAX ON ZINC WOULD DETRIMENTALLY AFFECT THIS DELICATE

INFRASTRUCTURE.

THE TAX PROPOSED IN THE HOUSE VERSION OF THE SUPERFUND

BILL WOULD AMOUNT TO AN ADDITIONAL COST OF A PENNY PER POUND

FOR ZINC ALLOY. A POUND OF ALLOY CURRENTLY SELLS FOR APPROX-

IMATELY 56 CENTS. AN ADDITIONAL PENNY IN AN ITEMS THAT SELLS

FOR 56 CENTS CAN BE CRITICAL TO SALES AND TO PROFITS IN AN

INDUSTRY THAT IS STRUGGLING TO RECOVER AND REGAIN ITS MARKET.
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WE NEED THIS MARGIN TO REMAIN COMPETITIVE. WE CERTAINLY

DO NOT NEED THE ADDITIONAL COST OF A CENT PER POUND,

SINCE 1974, THE U.S. ZINC INDUSTRY HAS LOST A LARGE

PORTION OF ITS MARKET.

To CONSERVE ENERGY, AUTOMOTIVE INDUSTRY ENGINEERS SUB-

STITUTED THE USE OF LIGHTER MATERIALS FOR ZINC IN THE DESIGN

OF CARS. IN THE 1960's AND THE EARLY 1970's, THE AUTOMOTIVE

INDUSTRY WAS THE MAJOR CONSUMER OF ZINC IN THE U.S. IN 1975,

THE AVERAGE NEW CAR CONTAINED APPROXIMATELY 61.7 POUNDS OF

ZINC PER NEW CARS IN 1978, THE AVERAGE NEW CAR CONTAINED

ONLY 36.5 POUNDS OF ZINC.

BECAUSE THE AUTOMOTIVE INDUSTRY IS CONSIDERED A PACE-

SETTING INDUSTRY, OTHER CONSUMER PRODUCT INDUSTRIES FOLLOWED

THE AUTOMOTIVE INDUSTRY'S LEAD AND REPLACED ZINC WITH SUB-

STITUTE MATERIALS$ THE RESULT WAS DEVASTATING TO THE U.S.

ZINC INDUSTRY. A DROP IN THE CONSUMPTION OF ZINC IN THE U.S.

FROM A HIGH OF OVER 1,500,000 TONS IN 1973 TO A LOW OF

APPROXIMATELY 800,000 TONS IN 1983.OCCURRED. THE LOWER

CONSUMPTION LEVELS LEAD TO THE CLOSING OF SEVERAL ZINC PRO-

DUCING PLANTS IN THE U.S. MANY ALLOYERS AND PRODUCERS HAVE

INVESTED HUNDREDS OF THOUSANDS OF DOLLARS IN NEW TECHNOLOGY

AND NEW PROCESSES TO REGAIN SOME OF ZINC'S LOSSES, WE ARE

AT A CRITICAL POINT IN RECOUPING SOME OF THESE COSTS, AND

A NEW TAX WOULD CRIPPLE OUR RESURGENCE,

BY INVESTING IN NEW TECHNOLOGIE. AND IN COSTLY MARKETING
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PROGRAMS TO DEVELOP NEW APPLICATIONS FOR THE USE OF ZINC,

MANY INDEPENDENT ZINC ALLOYERS HAVE HELPED ZINC RECOVER SOME

OF THE U.S. MARKET. MY OWN COMPANY, EASTERN ALLOYS, HAS

INVESTED HEAVILY IN THESE PROGRAMS*

CLOSELY RELATED TO THE ECONOMIC DISADVANTAGE THAT A TAX

ON ZINC WOULD CREATE IS THE MARKETING DISADVANTAGE THAT WOULD

BE CREATED IF'ZINC IS BROUGHT UNDER THE "HAZARDOUS SUBSTANCE"

UMBRELLA OF SUPERFUND AND DECLARED TOXIC,

IF ZINC IS DECLARED HAZARDOUS IN THE SUPERFUND BILL,

CONSUMERS WILL NOT BE AS READY TO BUY CONSUMER PRODUCTS CON-

TAINING ZINC. ADDITIONALLY, THE U.S MINT COULD SOON BE CIR-

CULATING HAZARDOUS MATERIAL IN THE NEW ZINC PENNY WHICH CON-

TAINS 98Z ZINC.

WHEN AN INDUSTRY LOSES ITS COMPETITIVE ADVANTAGE, WHETHER

DUE TO A TAX, A DUTY, OR BEING MISREPRESENTED IN THE MARKET-

PLACE, IT HURTS SMALL BUSINESSMEN LIKE THE INDEPENDENT ZINC

ALLOYERS AND, THEREFORE, FORCES THEM TO LAY OFF WORKERS.

THE HOUSE ENERGY AND COMMERCE COMMITTEE, IN ITS REPORT

ON H.R. 5640 (HOUSE REPORT No. 98-890, PART I), COMMENTS THAT
THE "NEW SUBSTANCES SUBJECT TO TAXATION WERE SELECTED ON THE

BASIS OF THE CRITERIA USED FOR SELECTION PROVIDED IN CURRENT

LAW, PLUS SOME ADDITIONAL CRITERIA DEVELOPED IN CONSULTATION

WITH EPA."
THE WASHINGTON CONFERENCE FOR ZINC BELIEVES THAT THE NEW

SET OF CRITERIA USED TO INCLUDE ALL ZINC FORMS IN HR. 5640
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RESULTS FROM A STUDY PREPARED BY EPA PURSUANT TO SECTION
301(A)(1)(H) OF THE 1980 SUPERFUND ACT.2 THE DATA IN THE EPA

STUDY IS NEITHER SUFFICIENT NOR SPECIFIC ENOUGH TO JUSTIFY

INCLUDING ZINC UNDER THE HAZARDOUS SUBSTANCE' UMBRELLA OF

SUPERFUND. THE STUDY RELIES UPON A FINDING OF SOME UNIDENTIFIED

FORMS OF ZINC AT NUMEROUS WASTE SITES AND DOES NOT INDICATE

THE AMOUNTS OF ZINC OR THE FORMS OF ZINC COMPOUNDS FOUND AT

WASTE SITES.

CONGRESS HAS NOT, IN PRIOR ENVIRONMENTAL LEGISLATION, CON-

CLUDED THAT ZINC IS ENVIRONMENTALLY HAZARDOUS.

ZINC WAS INCLUDED IN THE HOUSE VERSION OF THE SUPERFUND

REAUTHORIZATION BILL VIA THE CLEAN WATER ACT, IT IS IMPORTANT

TO RECOGNIZE THE CIRCUMSTANCES UNDER WHICH ZINC IS INCLUDED

IN THE CLEAN WATER ACT.

UNDER SECTION 311 OF THE CLEAN WATER ACT, THE U.S. EN-

VIRONMENTAL PROTECTION AGENCY HAS DESIGNATED ONLY CERTAIN

ZINC COMPOUNDS AS HAZARDOUS FOR THE PURPOSES OF REGULATING

DISCHARGES IN NAVIGABLE WATERS$

ZINC IS LISTED UNDER SECTION 307 OF THE CLEAN WATER ACT

FOR PURPOSES OF REGULATING EFFLUENT DISCHARGES. EPA, IN

ADOPTING LIMITATIONS UPON EFFLUENTS INVOLVING ZINC, IS REQUIRED

TO LOOK AT THE ZINC CONTENT OF EFFLUENTS ON AN INDUSTRY-BY-

INDUSTRY BASIS BEFORE ADOPTING ANY RESTRICTIONS; THE CRITERIA

DOCUMENT, WHICH EPA IS REQUIRED TO ESTABLISH, REFLECTS THE

LATEST SCIENTIFIC KNOWLEDGE ON THF VARIETY AND EXTENT OF ALL
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IDENTIFIABLE EFFECTS OF HEALTH AND WELFARE EXPECTED FROM THE

SUBSTANCES IN ANY BODY OF WATER$

THE AMBIENT WATER QUALITY FOR ZINC PUBLISHED BY THE EPA

IN 1980 STATES THAT "ZINC IS AN ESSENTIAL ELEMENT AND IS NOT

A CARCINOGENIC AGENTS" THE REPORT FURTHER STATES, OTHE

TOXICOLOGICAL DATA BASE FOR EVALUATING WATER QUALITY CRITERIA

FOR ZINC IS INADEQUATEo THAT, THERE IS A LACK OF USABLE

DATA ON CHRONIC EFFECTS OF ZINC, AND, 'ONE PROBABLE REASON

FOR THE LIMITED INFORMATION IS THAT ZINC HAS GENERALLY BEEN

ACCEPTED AS A BENEFICIAL SUBSTANCE AND ADVERSE EFFECTS HAVE

NEITHER BEEN EXPECTED NOR LOOKED FOR."

ZINC'S INCLUSION UNDER THE CLEAN WATER ACT IS PRIMARILY

BASED ON ITS ADVERSE EFFECTS ON CERTAIN FISH AND AQUATIC

PLANTS. STUDIES HAVE EXHIBITED TOXICITY TO SOME AQUATIC

LJFE IN HIGH CONCENTRATIONS. HOWEVER, AQUATIC LIFE SUCH AS

OYSTERS, CRUSTACEANS, AND MOLLUSKS CONSUME AND TOLERATE THESE

HIGH LEVELS OF ZINC) HUMANS REGULARLY CONSUME THEM WITH NO

HARMFUL HEALTH EFFECTS,

CONGRESS DID NOT INCLUDE ZINC UNDER THE PRIMARY STANDARDS

OF THE SAFE DRINKING WATER ACT BECAUSE IT WAS FOUND NOT TO BE

A DANGER TO HUMAN HEALTH ZINC IS INCLUDED UNDER THE SECONDARY

STANDARDS WHICH PROVIDE ONLY RECOMMENDED LEVELS BASED ON AES-

THETIC CHARACTERISTICS SUCH AS TASTE AND CLOUDINESS.

IN 1980, ZINC, EXCEPT FOR TWO SPECIFIC ZINC COMPOUNDS,
WAS EXC.UDED FROM THE SUPERFUND TAX, AND WE URGE THIS COMMITTEE
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TO EXCLUDE IT AGAIN$ NO ENVIRONMENTAL LEGISLATION HAS BEEN

ENACTED BY CONGRESS SINCE 1980 THAT SUPPORTS THE TAXING OF
ALL ZINC AS A HAZARDOUS SUBSTANCE FOR SUPERFUND REAUTHORIZATION

PURPOSES.

THERE IS NO JUSTIFICATION FOR ALTERING THAT CONGRESSIONAL

JUDGMENT AND INTENT. As IN 1980, THERE IS NO REASON TO BLANKET
ZINC INTO THE SUPERFUND TAX AND NO REASON TO TAX ALL OF IT,

THANK YOU FOR THE OPPORTUNITY TO PRESENT THIS TESTIMONY

FOOTNOTES

MCKEE, J.E. AND HW, WOLF, "WATER QUALITY CRITERIA,"

CALIFORNIA WATER POLLUTION CONTROL BOARD, PUBLICATION

3-A, PPo 294-298,

2 ANALYSIS OF SUBSTANCES EXEMPT FROM CERCLA TAX PURSUANT

TO 301(A)(1)(H) AND ANALYSIS OF A TAX ON COAL-DERIVED

SUBSTANCES AND RECYCLED METALS PURSUANT TO 301(A)(1)(L),'
PREPARED FOR OFFICE OF EMERGENCY AND REMEDIAL RESPONSE,

U.S. ENVIRONMENTAL PROTECTION AGENCY BY ICF INC.,
NOVEMBER 1983.
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The CHAIRMAN. Senator Moynihan.
Senator MOYmHAN. Thank you, Mr. Chairman. I would like to

just make a general statement to thank Mr. Winter for very care-
ful testimony and a nice presentation. And Mr. Bauer has raised a
question which Mr. Hansen raised previously. It seems to me that
the bill the House has sent us is putting quite punitive taxes on
substances you wouldn't want to be without. I mean, we are going
to have-with the House bill-a very large tax on potassium hy-
droxide. It is used in fertilizer. It makes plants grow. This does no
harm. And the same thing with zinc. People are made in part of
zinc. I think cans are zinc, aren't they? [Laughter.]

Mr. BAUER. Yes.
Senator MOYNHAN. What harm has zinc done to anybody?
Mr. BAUER. That is really precisely my question.
Senator MOYNmAN. And it is a fair question. Thank you. It is a

fair question, and I think this committee should answer it.
The Chairman. Senator Bradley?
Senator BRADLEY. Mr. Bauer, has EPA found zinc or any deriva-

tive of zinc at its Superfund sites?
Mr. BAUER. It is my understanding that they have found zinc at

certain Superfund sites, but they didn't specify what form it was
in. It could have been in the form of a new zinc penny that is now
circulating. Or it could have been in the form of an automobile car-
buretor-a carburetor is made out of zinc. They didn't say what
form it was in.

Senator BRADLEY. Mr. Winter, has copper been found at any Su-
perfund sites?

Mr. WINTER. To my knowledge copper metal has not been found
at any Superfund site, and even if it had, I don't think it would be
significant. You know, we all know about archeological digs 2,000
years ago where we found vast numbers of Roman copper coins.
Copper is very inert, almost everlasting. Hence, the use of copper
canisters for storing nuclear fuels.

Senator BR zvw. Does copper-although not toxic-pose any
threat to health?

Mr. WIWR. Copper is a very benign metal. Like zinc, it is an
essential ingredient of human health. Again, like zinc, it has some
minor toxicity problems in terms of aquatic life. It can be an alga-
cide.

Senator BRALzY. Thank you.
Mr. BAUER. Senator, if I may just carry on, it is my understand-

ing that when a toxic site was identified, a study was then done on
everything that was found-every element that was found-at that
site, whether toxic or otherwise. And by implication, it appears
that any element found in a toxic site is considered toxic, and I
think-as one of the previous panel members said-we are on a big
learning curve, and we have a lot more to study about what each
site is composed of and how it would be taken care of.

Senator BRADLEY. Thank you.
The CHAIRMAN. Senator Chafee?
Senator CHAFE. I have no questions, Mr. Chairman. Thank you.
The CHAIRMAN. Senator Symms?
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Senator SyMMS. Mr. Winter, if I understand you correctly, what
you are saying is that copper is not a toxic metal. Therefore, it
should not be taxed.

Mr. WINTER. Yes, sir.
Senator SYMMS. I guess the question I would like to direct to

both of you-and I know the copper industry, which we don't have
in my State, but we do have the lead, zinc, and silver industry, Mr.
Bauer, which I think is more under your bailiwick, if I understand
from your title and your position-but 100 percent of a tax on
nothing is nothing. I think we all understand that. In other words,
if they are not producing anything, there isn't anything to it. Now,
if I understand the House bill right, the fee imposed on copper,
lead, and zinc will jump to $23.68, $27.00, and $12.48 per ton re-
spectively, and this compares with a tax between $187, $414 on
cooper sulfate and $8.30. So, it is really a massive increase in the
taxes. Now, we have the Bunker Hill smelter that you are aware of
in the Silver Valley in Idaho-at Kellogg, ID-that still has been
maintained, kept in operation. We have been trying very hard in
that State to get that smelter operating again, which is a lead, zinc,
and silver smelter, which produced 20 percent respectively of those
three metals in the United States. Now, if this tax is imposed on
it-they haven't got it restarted yet-they closed it down because
of a failure to be able to make a profit-if we don't get it-It seems
to me like adding: another tax to this right now is just like saying
that we never will get it. They wilt just go offshore to produce
these metals. Isn't that really What is happening?

Mr. BAUER. Precisely.
Senator SYMMS. Now, the offshore countries don't have to pay

the tax. The onshore producers produce it. So, we make an incen-
tive to drive them offshore.

Mr. BAUER. Absolutely.
Senator SYMMS. So, the higher the tax, the worse the situation

for these producers?
Mr. BAUER. Not only for the producers, but speaking for zinc.

You would also tend to drive off all of the fabricating industries
that use that metal because they also would be taxed. And that tax
structure would have to absorb or be passed on in the cost. So, you
will find your fabricating industries in a short time being moved
offshore toget away from that onerous tax.

Senator SYMMs. Maybe this whole Superfund concept is-I mean
since it is people who cause the pollution-we do have 220 million
of us living here in the United States we ought to spread it around
a lot more widely for sure, if that is the problem. If we all want to
collectively clean up the waste dumps, and I don't think anybody
opposes that idea.

Mr. BAUER. No. I agree with you.
Senator SYMMS. Thank you, Mr. Chairman.
The CHAIRMAN. Thank you. Let me thank the witnesses again. I

will defer any questions at this time, but we will be working with
your representatives as we try to see what we can do in the next 10
days. If 'we can't do it in 10 days, we will do it later, if not this
year. Thank you.

We now would like to call the Honorable Claudine Schneider and
the Honorable Ron Wyden, and we are very pleased to have our
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House members here. We are under some time constraints because
of a vote and one additional panel, so we would ask you to limit
your statements to 5 minutes each. That is sort of the house rule.

Claudine, do you want to lead off?
STATEMENT OF HON. CLAUDINE SCHNEIDER, U.S.

REPRESENTATIVE FROM THE STATE OF RHODE ISLAND
Representative SCHNEDER. Thank you. Mr. Chairman, I appreci-

ate this opportunity, and I want to thank you and the members of
this committee for considering what we consider to be a very fair
and efficient way of developing a new funding mechanism for deal-
ing with the problems of hazardous waste, and it is our hope that
our comments will be useful.

Let me just quickly say that as a member of the Science and
Technology Committee for the last 4 years, it has been very frus.
trating for me to sit on that committee and to hear engineers and
scientists come in time and time again and say we have the techno-
logical capability of recycling and reusing our hazardous waste. So,
as a result, we developed this legislation to push for a waste-end
fee, and Congressman Wyden, my colleague over on the Energy
and Commerce Committee, and I both have been working very
hard I- see this implemented. There are basically two overall bene-
fits to the waste-end approach. First of all, additional revenue for
cleanup would be generated, and we would as a result have a
broadened tax base for our Superfund program.

Second, it would provide an economic incentive. As one of the
earlier witnesses, Mr. Hansen, had indicated, with a strong regula
tory structure, we will be able to reduce the reliance on land-d
posal and this type of economic incentive will lead to more recy-
cling and reuse and the end of hazardous waste sites. I think that
many of those who agree with us on this waste-end approach recog-
nize that it would be very' short-sighted to reauthorize Superfund
without taking steps to encourage environmentally preferable
waste disposal methods. However, what I would like to do is to
focus on some of those people who find objections to the waste-end
proposal, and I would like to share with you our responses which
Congressman Wyden and I will briefly touch on.

First of all, some of you have raised the questions of administra-
tive feasibility of the waste-end. Let me share with you that the
waste-end tax can be easily administered. The taxable parties can
be identified, and the tax can be efficiently administered from
those parties. The manifest system which currently exists in RCRA
allows us to keep a very rigid account of both the quality and the
quantity of toxic waste that is disposed of. At each disposal site, an
operating log records disposal and storage activities. This manifest
system would be used as the basis for the administration of the
waste-end tax, so that recycling and treatment of various activities
would be exempted from taxation. The taxable event is the actual
receipt of hazardous waste for disposal or storage at a RCRA-ap-
proved facility. This is an important point to understand because
the waste-end should not be collected directly from waste producers
but rather from the disposal facilities. Right now there are 4,800
registered on and offsite disposal facilities nationwide. However,
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the waste disposal industry is highly centralized. EPA studies indi-
cate that 95 percent of all the treatment, storage, and disposal
takes place at only 240 facilities nationwide. The tax now is easily
collected directly from the disposal facility and can be efficiently
administered. For the past 10 years, such States as California have
had little difficulty in the administration of the waste-end fee. That
is one of the big questions. Another question was the reliability of
the revenue. An important issue is whether a functioning waste
end tax would eventually force all waste producers away from land
disposal and dry up the revenue. My response there is twofold.
First of all, this will only supplement the feedstock tax. It is not a
replacement at all for the feedstock. Second, the more important
individual States experience with the waste-end clearly proved that
the tax is able to meet the desired revenue goals, andl am happy
to share with you-hot off the presses-a summary, an Executive
summary, from the Environmental Protection Agency from Mr.
Lee Thomas, and Mr. Chairman, with your leave, I would like to
have the opportunity to submit this to the record. We just got this
late last night, and it gives a summary of the experiences of many
of the States that have been utilizing a waste-end approach and
their success with it And the third point that I will quickly share
with you is that there are some international trade ramifications
that have been raised in the questions. I think that it is important
to note that the waste-end ability to affect th American companies
that are competing in international markets is really minimal. As
a matter of fact, EPA's Office of Policy Analysis recently did a
study with the waste-end tax at a rate of $10 per metric ton, and
they concluded that the annual cost of production for virtually
every industry in the United States would be less than 2 percent.

So, some of the witnesses who were testifying immediately before
us about the zinc and the copper industries, I think it is important
to note that the waste-end tax will reduce the pressure to signifi-
cantly increase the feedstock tax which is currently applied to a
very small number of industries, namely the zinc and copper indus-
tries. And there is some question as to whether those small indus-
tries are being unfairly taxed and to an extent that is rather ex-
treme. So, 'in conclusion, when we recognize that 75 percent of all
of our hazardous waste can be recycled or reused, when we recog-
nize that the waste-end tax will merely supplement the revenues
for the Superfund, and we recognize that unless we begin immedi-
ately to put this mechanism in place, we are not only going to be
cleaning up, for example, a hazardous waste site i Rhode I.land
and taking those toxic wastes perhaps to New York to another site,
but we are going to need additional revenue to continue to rear-
range the deck chairs on the Titanic, because this is a problem that
seems to be nonending. What we have to do is to stop the problem
from the outset with an innovative new approach known as the
waste-end fee. And I am very hopeful that, by looking at our re-
sponses to many of the questions or objections raised, that this
committee will take action ASAP. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you. Congressman Wyden?
[Representative Schneider's prepared written statement and Mr.

Lee Thomas' EPA executive study follow:]
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STATEMENT OF THE HONORABLE CLAUDINE SCHNEIOER (R-11)
SUPERFUND REAUTHORIZATION

COMMITTEE ON FINANCE, UNITED STATES SENATE
September 21, 1984

MN CHAIRMAN AND MEMBERS OF THE COMMITTEE

Thank you for providing Congressman Wyden and me with the oppor-
tunity to testify today. I am confident that you will use your
unrivaled expertise In tax policy to design A fair and efficient funding
mechanism to expand Superfund. I hope that our comments are helpful to
you in accomplishing that task.

For more than a year now, Congressman Wyden and I have been pushing
the waste-end tax as a supplement to the feedstock tax in Superfund. Ve
believe that addition of a waste end tax will have two significant
benefits:

1). a waste-end will provide additional revenue for the
cleanup of the thousands of toxic waste sites
nationwide, and will broaden the tax base for the
Superfund program,

2). the waste-end will put In place an economic Incentive
which, fu collaboration with a strong regulatory
structure, can reduce the continued heavy reliance
on latd disposal of toxic waste.

in pushing this proposal, we have won the support of a great many
colleagues whe agree that It is shortsighted to reauthorize Superfund
without taking steps to encourage environmentally preferable waste
manaDement practices.

As is to be expected, we have also encountered some objections to
the waste end proposal. It is these objections, and our responses, which
Congressman Vyden and I would like to briefly share with the Committee.

I. ADZINISTRATIV YFASIBIIITY OF WASTE END

The most obvious question to be asked is, can the waste end tax be
easily administered? Can the taxable parties he Identified and the tax
sli, gently collected from those parties?

The. answer to this question to a resounding yes.

1he arif %t system already in operation under RCRA requires that
waste Jisposcis ke.-.p a rigid account of the quality and quantity of toxic
waste that is disposed. At each disposal site, An operating log records
disposal and storage activities. This manifest system would be used as
the basis for administration o the waste-eud tax. The tax would be
applied on all forces of land disposal as defined under RCRA, witta RCRA
approved recycling and treatment activities exempted from taxation.

t
i
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The taxable event is the actual receipt of hazardous waste for
disposal or storage at a RCIA approved facilities. This Is an important
point to understand. The waste-end should not be collected directly from
waste producers, but instead should be collected from disposal facili-
ties.

There are currently 4,800 registered on and off-site disposal
facilities nationwide. moreover, the waste disposal Industry is highly
centralized. According to the EPA, 95 percent of all treatment, storage,
and disposal takes place at only 240 facilities.

A waste-end tax which is collected directly from the disposal
facility could be easily and efficiently adminlstered. The State of
California has had such a disposer tax in operation for the past ten
years, and has experienced little difficulty in administration.

a..

II. RFLIAbILITY OF REVENUES

Another important issue is whether a functioning waste-end tax will
eventually force all waste producers away from land disposal, and dry up
the revenue available for cleaning up toxic waste sites already in exis-
tence.

Hy respomixe to this Is twofold: First, the waste-end should be
included as a supplement to the the feedstock tax, not as a replacement.
This will guarantee a steady flow of revenue for the Superfund program.

Second, and more importantly, individual state's experience with
the waste-end clearly proves Chat the tax is able to meet the desired
revenue goals. I received just yesterday from EPA the results of a major
survey of several states that have already Instituted a waste-end tax.
The draft summary of this report concludes:

"in six states, waste-end taxes had generated revenues between
78 percent and 98 percent of projections; In three states,
revenues were ahead of projections."

For comparison, the current feedstock tax generated between 74 per-
cent and 84 percent of projected revenue during its first three years.

Clearly, the waste-end can meet desired revenue goals. The state's
experience can serve as a guideline to help us avoid potential adminis-.
trative problems. Without objection, Mr. Chairman, I would like to
include the Executive Summary of this report In the Committee record.
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Ill. IhTLkNATIONAL TRADE RAHIFICATIONS

Hembets of this Committee are understandahly concerned about the
effect of the waste-end on the ability of American companies to compete
in international markets.

A recent study by the EP41a Office of Policy Analysis Indicates that
a waste-end tax at a rate of $10 per metric ton--a rate which I consider
sufficient to raise desired revenues If applied on a wet weight basis--
would increase the annual cout of production for virtually every industry
in-the U.S. by less than two percent.

Let me also reemphasize, Hr. Chairman, that time waste-end tax will
reduce the pressure to significantly increase the fpedstocktax, which Is
currently applied to a relatively small nunher of ivdlstries, severat of
which are lighting for their lives aeiAnst foreign cn.'ltition.

Mr. Chairman, according? to the Office of Technology Assessment
(OA), 15 percent of the waste thut is disposed on or In the ground today
could bt. safely recycled, tieAted, or reused. Yet, because the cost
is relatively low. land disposal remains by tar ft.* clealiest disposal
method.

The w6ste-cnd tax can alter this situation by giving managers a
warketplare incentive to switch to environmentally preferable treatment
methods. Unless we iramatically Increase the use of tecyeling and treat-
nent technoloRies, we risk creating additional dangerous waste sites,
which will require even more Superfund money to clea.,up in the future.

The waste-eud tax offers us a way out of this cycle. It works, and

I hopc that the Committee gives it favorable conideratio.

A

39-919 0 - 85 - 29
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DRAFT

SURVEY OF STATES WITH WASTE-END TAXES

EXECUTIVE SUMMARY

In the summer of 1984, EPA conducted a survey of the waste-end
tax programs in eight states. In attempting to determine how
the programs would affect revenues, administrative resources,
and waste disposal practices. EPA learned the followings

o In six states, waste-end taxes had generated revenues between
711 and 981 of projections# in three states, revenues were
ahead of projections. (For perspective, the Superfund
feedstock tax has generated between 780 and 841 of revenue
projections over its initial three years.)

o Previously reported shortfalls in initial revenues from
waste-end taxes were primarily due to inadequate data on
actual waste volumes, overall economic recession during the
period of startup, failure to accurately account for the
costs of tax exemptions, and lack of programmatic resources
during startup.

o States have experienced administrative problems with waste-end
taxes that EPA should consider in designing a federal tax
program. They are:

- insufficient training for tax collection personnel in under-
standing of regulatory coverage of hazardous wastes under
state and federal statutes

- insufficient itaff in enforcement, inspection, and collection
and

- insufficient resources for computer data bases to aid the
collection and enforcement process.

o In four states, waste management changes occurred in the regulated
community after'the waste-end taxes were imposed. The
changes included increases In recycling, incineration, and
treatment, as generators reduced land disposal practices.
However, it would be very difficult to ascribe the changes
to the taxes alone because of the low rates and the existence
of other regulatory and nonregulatory incentives for better
waste management.

" There appears to be no difference in levels of illegal
disposal between states with or without waste-end taxes.
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STATEMENT OF HON. RON WYDEN, U.S. REPRESENTATIVE FROM
THE STATE OF OREGON

Representative WYDEN. Thank you very much, Mr. Chairman
and members of the committee. I think Representative Schneider
has very clearly outlined the case, and I just want to touch very
quickly on two points that I think are going to be important to
your deliberations. The first is what would be the impact of a
waste-end tax on the incidence of midnight dumping or underre-
porting of hazardous waste? And the second issue that I think is
relevant is what are the relative merits of assessing a waste-end
tax on a dry weight basis rather than on a wet weight basis? First,
let me turn very briefly to the midnight dumping question. We
know this is a serious problem. It is going to be a serious problem
under any circumstance, and I think the issue is really, first, is a
waste-end tax going to make things worse? And I happen to think
it won't. We really need to explore the issue in two ways. First, the
question would be are those people who are currently complying
with RCRA going to stop complying as a result of a waste-end tax?
We believe not. Firms that are currently complying with the law
are not going to be persuaded, in my view, to ignore the law, espe-
cially when faced with a new set of penalties if they violate the
waste-end tax. They would literally in that case be faced with viola-
tions of both an environmental statute plus tax penalties on top of
it. Moreover, we have some valuable experience from the State of
New York. A December 1983 report by their Department of Envi-
ronmental Conservation stated, and I quote here: "To date genera-
tors who manifested their waste have demonstrated excellent com-
pliance with the payment of the Superfund assessments." So, I
think it is not going to cause people who are now complying to sud-
denly go out and ignore the law.

The second part of the midnight dumping question, is whether
those who currently violate RORA will be persuaded to comply
with RCRA and with the waste-end tax. Now, at present we really
don't know how serious the problem is in this area, but I think it is
the view of Congresswoman Schneider and I that a waste-end tax
does have the potential to bring existing violators into the system.
And very briefly, what I would say is that we are taking away
none of the existing enforcement tools. Nothing is being taken
away. What we are doing is adding yet another tool. Those who are
presently violating one statute would now be faced with the pros-
pect of violating two, and I think that would be a more chilling
prospect than they now face. And so, I think it does give us an al.
ditional handle on getting those who are presently violating the
rules, to bring them into compliance.

The last point that I want to make, Mr. Chairman and members,
on the midnight dumping issue is that I think we ought to refer to
a January 1984 EPA study of the States' experience with waste-end
tax. The EPA study was done really specifically to confirm or deny
claims that had been made that waste-end taxes do cause midnight
dumping and illegal disposal. Here again, I would quote from the
report, Mr. Chairman: 'The analysis did not show any difference in
illegal disposal between the States with and those without a waste-
end-tax."
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Let me turn now if I might to the issue of dry weight. I think
you are going to hear a lot about this as you look at the merits of
the case. Simply stated, it means that we would ignore the water
content of the waste for tax purposes. Congresswoman Schneider
and I have looked very closely at the merits of this concept. We be-
lieve that a dry weight basis ought to be rejected. We think a dry
weight basis literally does nothing more than to reduce revenues
that come into the program, and it also would increase the com-
plexity of administering the tax. I would like to speak very specifi-
cally to why we oppose the dry weight, there are four reasons.
First, we think it would create an undue administrative burden in
implementing a waste-end tax. A December 1983 EPA study bol-
sters this point with a conclusion that a dry weight basis would re-
quire more regulation writing and impose testing costs for up to
$70 per drum of waste. According to the study, it would also en-
hance the opportunity for violation without detection, increasing
the personnel and resources needed to enforce the tax. The second
reason we oppose dry weight is that the proper adjustment of tax
liability between high-volume liquid waste versus solid waste can
be addressed through a lower tax rate for liquid waste and through
an exemption of waste water treatment that is covered under the
Clean Water Act. Mr. Chairman, if I may just take a few seconds
and wrap up?

The CHAIRMAN. Yes, and then I think that is it.
Representative WYDEN. Taxing on the dry weight of a liquid

waste is misleading in that it suggests there is no potential harm
from the water associated with the liquid waste. Finally, and the
last point is it would dramatically reduce the revenues to be de-
rived from the waste-end tax by, inessence, exempting one of the
most widespread practices of.land disposal of hazardous waste.

The last point I would make, Mr. Chairman, is that what we
have in this country today is literally a toxic waste merry-go-round.
What we do is just move this waste from one site to another,
rather than concentrating on a process for not producing it in the
first place. And what Congresswoman Schneider and I want to do
is give corporate managers in this country a bottom line financial
incentive to not produce it so we can get off this toxic waste merry-
go-round where we just haul it from one site to another, and when
it leaks at the site where we have left it, we keep it there a while,
and then we take it to another. Thank you, Mr. Chairman.

[The prepared statement of Congressman Ron Wyden follows:]
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Congressman Ron * yderi
Testimony on the Superfund Reauthorization

Senate Finance Committee
September 21, 1984

Mr. Chairman, Congresswoman Schneider has eloquently presented the case for a
waste-end tax and the administrative feasibility of such a tax. I would like to briefly
respond to two Issues that you may consider ip your deliberations over financing the
Superfund. They are: what impact will a waste-end tax have on the incidence of midnight
dumping or underreporting of hazardous waste; and what are the relative merits of
assessing a waste-end tax on Its "dry-weight" versus "wet-weight" basis.

It is important to bear in mind that the problems of midnight dumping and underreporting
of hazardous waste are not unique to a waste-end tax. Indeed, these problems are part
and parcel of the hazardous waste regulatory program.

Rather than exacerbate the problem, we believe a waste-end tax will prove to be an
invaluable tool for cracking down on midnight dumpers and underreporters of hazardous
waste.

The real question is: Will a waste-end tax make the problems of midnight dumping and
underreporting of hazardous waste worse than they are now?

The question has to be examined In two parts: First, will those who currently comply with
RCRA stop complying as a result of a waste-end tax?

We believe not. Firms that are currently complying with the law will not be persuaded
suddenly to Ignore the law, especially when faced with the new threats of tax penalties
and tax audits. As evidence, consider the State of New York's experience with a
waste-end tax.

A December 1983 report by the New York Department of Environmental Conservation
finds that:.

"To date, generators who manifested their waste have demonstrated excellent
compliance with the payment of the superfund assessments".

Tne second part of the qtiestion is whether those currently violating RCRA will be
persuaded to comply with RCRA and with a waste-end tax.

At present, EPA has no idea how large of a problem we are talking about In this category.

It is our view, Mr. Chairman, that a waste-end tax has the potential to bring present
violators of RCRA into the system. With a waste-end tax, midnight dumpers would now
be faced with violating both an environmental law and the Internal Revenue Code of the
United States -- certainly a more chilling prospect to some.

This point is underscored by those on the front-lines in the war against midnight dumpers.
Michigan's environmental enforcement supervisor, William M. Murphy, in a November 1983
article for the FBI Law Enforcement Bulletln, makes the point that many of our citizens
seem to believe that environmental statutes should be enforced on a
"gentleman-to-gentleman basis", he states that's

"The philosophy still quite prevalent in the criminal justice system, business
community, political arena, and engineering and scientific circles Is that
environmental laws should not be enforced in the same manner as "regular"
criminal law classifications."
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Inevitably, some producers of hazardous waste will choose to operate outside the law -- as
they do now - regardless of the existence of a waste-end tax. To identify these midniftht
dumpers, strong enforcement efforts are needed, period.

In fact, a waste-end tax will provide enforcement officials with another tool to obtain
convictions: failure to pay taxes.

Senator Roth and Chairman 3ohn Dingell, among others, have been instrumental in
highlighting the increasing attraction of organized crime to the illegal waste disposal
business.

To combat this growing influence, we certainly cannot ignore our long history -- from Al
Capone onwards -- of obtaining successful convictions of organized crime on the basis of
violations of income tax and other tax laws. Indeed, all too often in organized crime, this
is the only charge prosecutors can make stick.

Finally, Mr. Chairman, we refer the committee to a January, 1989 EPA study of the
states' experience with waste-end taxes. The EPA study was done, in part, to confirm or
deny clairris that have been made that waste-end taxes cause illegal disposal.

In the words of the report:

"The analysis did not show any difference in illegal disposal between the states
with and those without a waste-end tax."

Let me Iow turn to one proposal you will no doubt hear much more on in the days ahead:
assessing a waste-end tax on the basis of its "dry" rather than "wet" weight. Simply
stated, it ineans ignore the water content of the waste for tax purposes.

Congresswoman Schneider and I have examined the merits of "dry" weight approaches and
-have concluded that a "dry" weight basis should be rejected. A dry weight basis would
serve no other purpose other than to reduce the revenues coming to the Superfund and to
Increase the complexity of administering the waste-end tax.

We oppose "dry" weight for four straightforward reasons:

I) It would create an undue administrative burden In implementing a waste-end
tax. A December 1983 EPA study bolsters this point with its conclusion that-a
dry-weight basis would require more regulation writing and impose testing costs
of up to $70 per drum of waste. According to the study, it would also enhance
the opportunity for violation without detection, increasing the personnel and
resources needed to enforce the tax.

2) The proper adjustment of tax liability between high volume liquid wastes
versus solid wastes can be addressed through a lower tax rate for liquid wastes
and through an exemption of wastewater treatment that is covered under the
Clean Water Act.

3) Taxing on the "dry" weight of a liquid waste is misleading in that it suggests
there is no potential harm from the water associated with the liquid wastes.
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4) Finally, it would dramatically reduce the revenues to be derived from a
waste-end tax by, in essence, exempting one of the most widespread practices
of land disposal of hazardous waste.

You will be told that underground Injection is the safest form of land disposal and should
therefore be encouraged. I would point out that underground injection is not without its
own horror stories -- such as the recent leaking wells in Ohio that resulted in the levying
of a $10 million penalty against the disposal firm.

But more to the point: the waste-end tax Is not intended to encourage one form of land
disposal over another. Rather, its most basic purpose is to discourage all land disposal
period.

To conclude, this nation needs to create direct economic incentives to bring about
positive changes in the way we -- as a society - manage our hazardous waste. We are
convinced that a waste-end tax will accomplish this objective and is an appropriate,
effective and substantial step to avoid mortgaging our future with endless waste cleanup
demands.

Reliance on a feedstock tax and taxpayer funds alone only perpetuates the status quo$
which is a "toxic waste merry go round" where taxpayer money is spent moving hazardous
waste from one Superfund site to another landfill. As recent articles In the Washington
Post and Wall Street 3ournal have highlighted, these new landfills soon leak or otherwise
fail, thus becoming the Superfund sites of the future -- for which of course Congress will
be expected to raise even more cleanup money.

There is no such thing as a safe landfill or underground Injection well. Absent a waste-end
tax, however, land disposal will remain the cheapest disposal option -- certainly cheaper
than recycling, reuse or process changes that the waste-end tax promotes.

Regulation on top of regulation alone will not rid America of hazardous waste. All too
often it simply pushes It out of sight.

RCRA provides us with a strong regulatory system for the "cradle-to-grave' management
of hazardous waste. But we believe a strong regulatory program which Is complemented
by a bottom-line economic incentive to produce less waste will produce even better
results.
What more powerful Incentive is there than one which says: Those who produce less waste

pay less taxes?

In short, the waste-end tax produces many plusses and few minuses. We hope you agree.

Thank you again for letting us have the time to present our views.
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The CHAIRMAN. Thank you. Senator Moynihan.
Senator MOYNIHAN. Mr. Chairman, I want to thank our distin-

guished colleagues and friends for coming. As you may know, I
have introduced a waste-end tax that is very much along the lines
you have discussed. May I just say to both of you that the discus-
sion of revenues keeps coming up, and an ideal waste-end tax
wouldn't produce any revenue at all because people would have
gotten rid of their waste within their own operations as a form of
technical efficiency, as Mr. Hansen observed, as occurred with
energy consumption. When it became more expensive, they used
less of it. And I think we finally have an opportunity to have a
genuine pollution tax. We have been talking about this for 15 years
and have never done it. Now, here is the chance. Thank you.

The CHAIRMAN. Senator Bradley.
Senator BRADLEY. No questions, Mr. Chairman, other than to

thank the two witnesses for their thoughtful testimony.
The CHAIRMAN. Senator Mitchell.
Senator MITCHELL. No questions, Mr. Chairman. I also thank Ms.

Schneider and Mr. Wyden for their very thoughtful testimony. It
will be useful in our deliberations.

The CHAIRMAN. Senator Chafee.
Senator CHAFEE. Thank you, Mr. Chairman. I want to thank the

witnesses for a very thoughtful analysis and also for producing the
recent report from EPA on this subject. I found what each of the
distinguished Congress people had to say on this very illuminating,
and I think it is going to be very helpful in our deliberations. So, I
am glad you came. Thank you.

Representative SCHNEIDER. Thank you.
The CHAIRMAN. Senator Danforth.
Senator DANFORTH. No questions.
The CHAIRMAN. Senator Symms.
Senator SYMMS. I want to thank both the witnesses for being

here and for their contribution to the committee, Mr. Chairman,
and also just to ask unanimous consent that, since Dow Chemical
has done a lot of work on this specific subject that the two
Congresspersons spoke of and they could not testify today, but they
would like to submit for our record some of the work that they
have done on the impact of a waste-end tax, which in fact they do
favor.

The CHAIRMAN. I also would like to say that it is very nice to
have the House Members over here, as you can see, and we don't
ask any tough questions. You did an excellent job, and we appreci-
ate it very much. We are, I think, sympathetic to the views you
both expressed-at least I am. And I think that has been expressed
by nearly every member of this panel. We are, as I have indicated
earlier, trying to figure out if we can do anything yet this year, al-
though it is going to be very difficult. And we appreciate your
inlut. Thank you.

Representative SCfiEIDER. Thank you very much.
The CHAIRMAN. Our next panel is James Fitzgerald, vice presi-

dent, and Bob Carlstrom of St. Joe Minerals. I guess Mr. Appleby is
appearing for Hercules rather than Mr. Hendricks. Katharine
Cables of Federal governmental affairs, AMAX, Bob Campbell,
manager of corporate services of the Lithium Corp., and Mr. Flora,
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vice president of the eastern region of Shell Refining & Marketing
Co.

Let me indicate that there were many other witnesses who
wanted to testify. We think we have had a fairly broad representa.
tive group covering nearly every area, and much of it would have
been repetitious, but if there are statements that any corporate
entity would like to file or any individual, or any environmental
group or whatever, we would be pleased to have those statements.
We will need them rather quickly if we are going to be able to con-
sider their content. Mr. Fitzgerald. And let me also indicate that
your entire statements will be made a part of the record. We hope
you can summarize. This is the last panel, and Senator Symms has
agreed since I have to leave here in about 10 minutes that he
would complete the hearing.

[The Dow Chemical Co. prepared statement follows:]
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EXECUTIVE SUMMARY

I am Glenn W. White, Director of the Tax Department of The
Dow Chemical Company. I want to make three basic points,
focusing on the tax aspects of Superfund.

1. The funding levels contained in the House Bill
(HR 5640) and Senate Bill (S 2892) are too large to be
efficiently spent.

a A sound level of annual funding for orphaned site
cleanup is $850 million

0 Existing law provides for annual funding if $350

million

* Not all of this has been used

0 EPA does not believe it can efficiently use the
$2 billion funding level provided by the House
Bill

2. The feedstock tax is a piece of bad tax policy.

The tax base is too small to provide the revenue
needed over the long term

Three companies pay 30X of the tax; 12 companies
pay 70X of the tax

* As the rate grows, the tax base disappears

For the affected chemicals, in the short-term,
U.S. production is lessened; and in the long-term,
production facilities will not be built in the
United States

General revenue participation must become the key
financing component

3. Waste-end .tax is sound and workable and its inclusion
would be a vast improvement over the existing tax
mechanism.

It broadens the tax base

It relates the cleanup cost of orphaned wasts
sites to the tax providing funds

It provides a strong incentive to improve ansts
disposal management practices

Thank you for permitting us to share our views with you.
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"y name is Glenn Wi. White and I am the Director of the Tax

Department of The Dow Chemical Company. Dow continues to

support reauthorization of the Superfund. We recognize that

thern is an ongoing need to cleanup orphaned hazardous waste

sites. It is important to keep in mind the fact that the

Superfund tax is aimed at the cleanup of orphaned hazardous

waste sites. This cleanup, by Itself, will be an expensive

operation. The tax provisions used to provide funds for

cleanup need to be adequate for the task and should remain

unburdened by other peripheral activity.

I have three principal points to make concerning the

Superfund taxi

1. The funding levels contained in the House Bill,
HR 5640, and Senate Bill, S 2892, are too large to
be effectively spent.

2. The feedstock tax is a piece of bad tax policy.

3. Waste-nd tax is sound tax policy and its
inclusion would be a vast improvement over the
existing tax mechanism.

Funding levels are too large. We are convinced that an

annual funding level of $850 million to $1 billion per year,

including general revenue participation for each of the

next five years is sound. It represents a fund that uses

the existing, accelerating program for orphaned site cleanup
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with reasonable room for growth. A hastily constructed bill

at higher funding levels is likely to end up diverting

Superfund resources from the urgent purpose of orphaned

haardous waste sites to questionable plans for compensating

possible victims exposed to waste, assessing health effects,

responding to ill-defined leakage of underground storage

tanks and responding to citizen group lawsuits.

*This view is predicated on the fact that existing law

provides for an annual funding level of about $350 million

per year. Currently, the Superfund has an unspent balance

of $578 million. For fiscal 1985, Congress rec..stly

approved r $620 million budget for Superfund. It seems

unwise to levy taxes beyond the current needs of government.

HR 5640, as passed by the House, would provide a funding

level of about $2 billion annually, roughly six times as

much as the original authorization. S 2892, as reported out

of the Senate Committee on Environment and Public Works,

would provide a funding level of about $1.5 billion

annually, roughly four times as much as the original

authorization.

Two important concerns arise in respect of these funding

levels. First, not all of the funds would be used to

cleanup orphaned dump sites. The proposed laws, if enacted,

would expand peripheral governmental functions not directly
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related to the cleanup program, which would be financed by

this special tax on a narrow segment of the U.S. economy.

Second, the explosion in size of the fund would be the

equivalent of throwing money at a prol, le whether that money

can be used in an efficient fashion. The past suggests the

funds cannot be well used at the rate the House of

Representatives has mandated. Our fear is that' the funds

will be wasted by inefficient expenditures and by over

-payment for the services rendered in the cleanup process.

The Environmental Protection Agency has on two recent

occasions indicated that an annual funding level

of $1 billion is about all it can efficiently spend in the
(I)

near future. EPA Administrator Ruckelshaus has warned

that "additional infusions" of funding beyond EPA's

capabilities could impede the growing momentum and halt the

progress of the cleanup program.

More than doubling the existing available revenues from $350

million to $850 million seems to be a reasonable increase.

This is particularly so in light of the activity to date.

Testimony of Lee A. Thomas, Assistant Administrator for

Solid Waste and Emergency Response, EPA, before the
House Committee on Ways and Means on July 25, 1994 and
the Senate Committee on Environment and Public Works on
September 12, 1984.
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Feedstock Tax-Bad Plicy. The present tax on feedstock

represents bad tax policy. At relatively low levels of

incidence it is acceptable because the economic mischief it

causes is limited. At the levels proposed by IR 5640, its

effect on the U.S. chemical industry is decidely adverse.

On a policy basis the tax base is too small. Under the

present law, three companies pay nearly 30 percent of the

tax and twelve companies pay about 70 percent of the tax.

Obviously that is a very narrow tax base. Even if the

impact of the present tax did no damage to the position of

these taxpayers, it is clear that they cannot and should not

carry a higher tax burden.

Even as presently structured, the tax is so significant to

the relatively small base that it acts as a penalty on the

activities using the affected feedstocks. Penalty taxes

have been used to economically proscribe undesirable

activity. If the activities that use the taxed feedstocks

were undesirable, then perhaps the tax would be suited to

its use, which would be to eliminate the activity from the

taxing Jurisdiction. Certainly the intention of Superfund

at origination was not to drive the production of vital

chemicals from our shores.

Iwreover, the use of chemical feedstocks upon which the tax

is levied are not demonstrably associated with the hazardous
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materials improperly disposed of in orphaned dump sites.

What is being done by the feedstock tax is to punish

production not generally associated with the undesirable

problem. That cannot be good tax policy.

The feedstock tax is a tax that commits suicide. As the tax

rate grows, the tax base disappears. Thus over time,

revenue estimates will surely fall short and the problem to

be financed by the tax will remain unsolved.

In the recently adopted House Bill (HR 5640) the revenue to

be raised from chemical feedstock taxation would average

$900 million per year over a five-year period. That

represents more than 5 percent of the revenue and more than

100 percent of the income of the part of the industry being

taxed.

The impact of the taxation at such levels is clear and can

be divided into two parts. The short-term effect is that

materials produced in the United States will either be much

less profitable than non-U.S. produced goods or will be

higher priced than foreign produced items. For

manufacturers with U.S. and non-U.S. locations" it means

production preferences will be given to foreign produced

goods to the extent economics dictate such alternatives.

For manufacturers with only U.S. production facilities, the

opportunity to produce for non-U.S. markets will be

39-919 0 - 85 - 39
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virtually foreclosed and U.S. market share will be lost to

foreign manufactured goods. Clearly not all U.S. production

will be shut down. But export markets, vital to restoring a

positive balance of trade balance of trade, will be lost.

In addition U.S. manufacturing will lose U.S. sales to

foreign produced goods.

It is important to note that large-scale petrochemical

capacity is under construction in Canada and Saudi Arabia.

The new facilities are expected to be operational by 1987,*

adding to overall world ethylene production capacity.

The short-term effect is relatively insignificant compared

to the long-term effect. In the short-term, chemical

companies are captives of their own investment and economics

will dictate substantial, but diminished, use of facilities

already in place. However, when new plant capacity is built

the impact of taxes which destroy profitability will almost

certainly shut down any U.S. growth and shift it overseas.

Whether U.S. firms participate in that foreign growth is a

separate issue.

This capital erosion is slow, but its occurrence is almost

certain. However, once capital is invauted a reversal of

the bad tax practice does not reverse the investment already

made in other countries. Those jobs are lost to the United

States as long as the foreign built plant remains in
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existence. The potential exports from what might have been

from a U.S.-based facility will never materialize.

Eventually the foreign-based facilities will sell. into U.S.

markets shutting out U.S. capacity.

There are defensive measures that government can adopt to

neutralize this scenario. Taxes can be imposed on

derivative components to equalize foreign and domestic

competitive positions. To the extent the derivatives are

substantial cost factors in the next tier of production,

such tax may accelerate the movement to offshore

manufacturing. To the extent this occurs, more Jobs and

foreign trade are lost.

It has previously been reported that the Internal Revenue

Service and Treasury Department praise the feedstock tax for

its ease of administration. Of course a tax that raises

most of its revenue from a few taxpayers and in gross has

only a few hundred taxpayers is easy to administer. Clearly

that is no measure of the quality of the tax. There has

been in recent years a growing pressure to impose taxes that

involve few taxpayers for the ease of administration. We

suggest Congress examine the question of whether that is

really sound tax policy. Frankly we doubt it. Selecting a

few persons as the objects for taxation has the potential

for serious discrimination. It is likely to be destructive

to the group being taxed. Moreover, it is burdening the
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people for the convenience of government. Finally, it

clearly evokes all the horrors of the tyranny of the

majority over a small minority. You should avoid that

choice.

Waste-End Tax Makes Sense. Once more we urge that Congress

focus on the original purpose of Buperfund. As envisioned,

Superfund was designed to help finance the cleanup of

orphaned waste sites. The generation and storage of waste

is the current analogue to the old dump site question.

Taxing the disposal of hazardous wastes encourages the

reduction in the amount of wastes that require disposal. It

is an incentive for sound waste management practices. In

addition, while taxing disposal, but not taxing treatment,

recycling or reuse, encourages companies to reduce hazardous

waste volumes by treating rather than disposing of their

wastes. A reduction in the volume of disposed hazardous

wastes will, in Itself, contribute to the resolution of the

types of problems Superfund was originally intended to

address.

There are several basic requirements for a workable and

effective waste-nd tax system. The Resource Conservatign

and Recovery Act (RCRA) provides the framework for a

workable waste-end tax. In designing a workable system,

there are key elements that are ncessarym
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The taxable material should be hazardous waste

either listed or defined by RCRA.

The taxpayer should be the owner or operator of

qualified disposal or storage site facilities.

be number of potential taxpayers is limited to

less than 4000, which aids the administrability of

the tax.

The taxable activities should be the disposal or

long-term storage of hazardous wastes. Disposal

methods would include landfills, deep-well

injection, land treatment, use of surface

impoundments, use of waste piles and ocean

dumping. Long-term storage should be the storage

of hazardous wastes for longer than one year.

No tax should be imposed on waste treatment,

recycling or reuse. As mentioned earlier, these

tax-exempt activities promote responsible waste

management alternatives.

The established manifest and site operating

records, as required under RCRA, would provide a

verifiable history of transactions and events.

These record requirements provide the audit trail

for enforcement and collection.
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High volume, low toxicity wastes, as currently

exempted from RCRA, should not be recognized as

taxable hazardous wastes under this proposed

system. These wastes would include mine tailings,

cement kiln dust, drilling fluids and utility-

wastes.

* The tax imposition should be as a single rate per

ton on a dry weight basis. In the alternative, a

schedule of differing rates -For various disposal

methods could provide a dry weight equivalent

basis.

In a study recently released by the Office of Technology

Assessment (OTA), it concluded that "... OTA and others find

the waste-end tax worthy of serious consideration..

The study further concluded that it is possible to structure

a simple waste-end tax on the federal level that raises

annual revenue in excess of $300 million. In recent

testimony before the House Committee on Ways and Means,

( 2 )Statement of Dr. Joel S. Hirschhorn, Senior Associate
OTA, for the hearing record before the Senate Committee
on Environment and Public Works, on September 10, 1984.
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Howard J. Hoffman stated that, "If it is adopted, I believe

it can be devised to be fairly workable." (3)

Today, most Americans want hazardous waste sites cleaned up.

They do not realize the enormous cost. A waste-end tax

squarely focuses the cleanup cost on all disposers who put

the environment at greatest risk by disposing of their waste

in the land.

tI~g~ar. I We make three points in this testimony

The size of the fund created under HR 5640 is too

large. A more reasonable fund size would be $850

million to $1 billion per year, including general

revenue participation.

The feedstock tax is bad tax policy because the

tax base against which it is levied is too small

to support the funding levels already contained in

proposed legislation.

The waste-end tax is a fair, appropriate, and

workable levy.

Thank you for permitting us to share our views with you.

(3 )Testimony of Howard J. Hoffman, Attorney, before the

House Comimittee on Ways and Means on July 25, 1984.
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STATEMENT OF JAMES L. FITZGERALD, VICE PRESIDENT, TAX,
ST. JOE MINERALS CORP., WASHINGTON, DC

Mr. FrrZGERALD. Thank you, Mr. Chairman. I am vice president
of taxes for the St. Joe Minerals Corp. To my right I have Bob Carl-
strom, manager of legislative affairs here in our Washington office.
I am going to propose something a little bit different than what is
being discussed today. I am going to urge that the committee adopt
a low rate broad-based corporate surtax as the funding mechanism
for Superfund and abandon the so-called feed-stock tax approach.
By this, we mean a small tax imposed upon the corporations' U.S.
tax liability net of all credits. In other words, it is a tax on a tax.
Superfund was created to clean up abandoned hazardous waste-
sites. By abandoned, we mean wastesites that were generated by
businesses that no longer exist or cannot be identified. In other
words, there is no responsible party to come forth and bear the
costs of these cleanups at the sites. The feed-stock tax approach
asks a very few companies to shoulder the financial burden for
these sites, and I submit to this committee that the surtax ap-
proach is a better way of funding. The feed stocks that have been
identified by the House are the basic building blocks of our society.
Our industrial community has benefited as a whole from them, and
we feel it should help bear the cost for the cleanup of these orphan
sites where there is no responsible party. I might also add that we
feel the expanded feed-stock tax, as enacted by the House, will also
promote economic distortions and inequities. The House proposed
feed-stock taxes are enormous, and I project that it will cost my
company $50 million, and the mining industry over $1 billion. Our
industry is in the longest, deepest recession in our history. We are
already burdened with competitive and regulatory pressures, and
we feel. that there is no guarantee, due to the market pressures,
that we can recover these enormous feed-stock taxes. We also feel
that these expanded feed-stock taxes will impact capital formation,
they will impact market shares, they will impact jobs, and even
impact the economic viability of some of our businesses. For this
reason, we support a surtax approach because the Superfund fund-
ing mechanism should be fair, it should be reasonable, and it
should be equitable. The low rate broad-based surtax accomplishes
this. It significantly broadens the tax base. It avoids market distor-
tions and inequities. It is based on the ability to pay. It eliminates
a number of the discussions and arguments tha we have as to who
should and who should not be included in the feed-stock tax. And it
is easy to administer. We hqve attached to my written testimony
some examples of how the surtax might raise funds. Thank you for
the opportunity to speak to you today.

Senator SYMMS. Thank you very much, Mr. Fitzgerald, and your
entire statement will be part of the record, as will all of your state-
ments.

Mr. FrrZGERALD. Thank you.
Senator SYMMs. Mr. Appleby, are you here for the Hercules

Corp.?
Mr. APPLEBY. Yes, sir.
[Mr. Fitzgerald's prepared written statement follows:]
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TESTIMONY OF JAMES L. FITZGERALD

VICE PRESIDENT - TAXES

ST. JOE MINERALS CORPORATION

before the

SENATE COMMITTEE ON FINANCE

regarding

SUPERFUND S. 2892

A FUNDING MECHANISM ALTERNATIVE:

SUPF1RFUNr CORPORATE SURTAX
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SUMMARY OF STATEMENT

St. Joe Minerals Corporation supports the goal of cleaning up the abandoned

hazardous waste sites to an environmentally safe level and supports generally the

Superfund concept as a mechanism to achieve that end. But we strongly urge the Congress

and this Committee to replace the current feedstock tax approach to financing Superfund

- an approach that, if expanded, can cause serious economic distortions and damage in

the markets of the feedstocks being taxed. We recommend that Congress and this

Committee instead adopt a more equitable, broad-based and simplified approach -- the

imposition of a small corporate surtax on Federal corporate income taxes paid.

The feedstock tax is fundamentally flawed and should be abandoned because:

o It taxes only a small number of companies because they produce certain

chemicals and metals, even though virtually all industries have benefited from

the production of these substances.

o It will create economi distortions by decreasing the economic viability of

companies producing taxable substances, reducing capital formation in the

taxed Industries, jeopardizing domestic production of strategic materials,

potentially forcing the closure of marginal operations, artificially encouraging

product substitution and discouraging U.S. investment in the taxed industries.

o It ignores the fact that not all producers of the taxable substances will be able

to pass on these costs to consumers. This is particularly true in the case of

taxable metals.

o It places U.S. fabricated goods manufacturers consuming Superfund taxed

commodities at a competitive disadvantage to imported fabricated goods which

are not taxed.
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o It create a highly technical and complex product-specific mire of decision-

making that diverts Congress' attention from the substantive policy objectives

of the Superfund program.

Congress should replace the feedstock tax approach and adopt a surtax on Federal

corporate income taxes paid, because:

O It avoids distortions in industries already heavily burdened with competitive

and regulatory pressures;

o It avoids the inequities of singling out a limited number of companies in

certain industries to financially respond for abandoned waste sites for which

they bear no responsibility;
u

o It bears a relationship to the ability to pay and avoids taxing companies at a

time when they can ill-afford to pay;

o It simplifies Treasury administration and collection by reducing. Superfund

revenue raising to a simple calculation based on corporate income taxes due;

o It provides a more stable revenue base -- the same one on which the Federal

budget Is based - thus ensuring adequate financing of the Fund.

St. Joe believes a Superfund surtax should be levied on all corporations paying

Federal corporate income taxes, and has attached to our testimony an analysis of this'

option as well as several variations for your consideration. The major advantage of the

surtax approach is that it imposes only a small additional tax burden on the corporate

sector and provides greater equity and cost sharing for cleaning up abandoned hazardous

waste sites where a responsible party cannot be located or identified.
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Mr. Chairman and Members of the Senate Finance Committee:

I am James L. Fitzgerald, Vice President - Taxes, St. Joe Minerals Corporation. St.

Joe is a diversified natural resources company and was acquired by Fluor Corporation in

1981. St. Joe is the largest U.S. integrated producer of lead and zinc and is a major coal

and iron ore producer. In addition, St. Joe has significant lead, zinc and gold operations in

Latin America.

in 1980, Congress created a major five-year Federal program to clean up the worst

abandoned waste sites in the country by enacting the Comprehensive Environmental

Response, Compensation and Liability Act of 1980 (CERCLA) (P.L. 96-310). The

Hazardous Substance Response Trust Fund ("Superfund") was established by CERCLA as a

trust fund in the Treasury of the United States to serve as the repository for monies

appropriated by Congress under CERCLA to fund the cleanup program. In addition,

CERCLA provides that the funding for this program (a combination of excise taxes on

petroleum and specified chemicals and general revenues) be terminated on September 30,

1989.

St. Joe, as a responsible member of the mining industry, supports the goal of

cleaning up abandoned hazardous waste sites to a level that is safe for the public health

and supports generally the Superfund concept as a mechanism to achieve that end. We

are, however, very concerned over the manner in which revenues for Superfund are raised

and specifically over the recent actions by the House of Representatives in H.R. 5640,

The Superfund Expansion and Protection Act of 1984. H.R. 5640 is the counterpart to

Senate Bill 2892, the "Superfund Amendments of 1981.", now pending before this

Committee.

H.R. %40 .ot only continues the excise tax on specified chemicals (feedstock tax)

approach but substantially expands It as the mechanism to fund Superfund. The feedstock

tax approach can result In significant economic distortions In the affected industries.
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For example, the House proposed 10.2 billion fund, which we note EPA Administrator

William Ruckelshaus believes is more money than his agency can handle efficiently, will

be raised in part by taxes up to $33 per ton on zinc oxide, $33 per ton on zinc and $22 per

ton on lead. America's lead and zinc industry, which has not significantly contributed to

any serious public health problem from abandoned or inactive sites, already is heavily

burdened with competitive and regulatory pressures. We feel any feedstock tax on our

industry and particularly these enormous House proposed feedstock taxes would further

widen the gap between the costs of foreign and domestic mining.

Senate Bill 2892 presently contains no funding provisions for Superfund and we urge

the Committee to consider a low-rate broad-based corporate surtax, rather than the

feedstock tax, as the funding mechanism for Superfund. We feel this approach is a more

fair, efficient and sensible manner in which to raise money for Superfund.

This Committee is also aware that present funding for Superfund is not due to expire

until September 30, 19895. Unfortunately, the House of Representatives acting in haste

passed H.R. 5640. We respectfully urge that the Senate, and particularly this Committee,

act in a more deliberate and thorough fashion. Specifically, we note that several key

itudtes-reqoested by this Committee concerning the current Superfund Legislation are not

yet completed. These studies are expected to be furnished in sufficient time for

reauthorization before the September 30, 1985 expiration date. The Superfund legislation

presents many complex problems, among them the size of the fund and the funding

mechanism, and all the facts need to be in before judgement is made on reauthorization.

WHAT'S WRONG WITH THE FEEDSTOCK TAX

To continue, as well as to expand, the taxing of various products is fundamentally

flawed:
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o The feedstock tax approach purports to establish a connection between those

substances taxed and the substances causing problems at Superfund cleanup

sites -- the "polluter pays" principle. While the "polluter pays" principle may

be appropriate in connection with programs to provide cleaner air and water,

it has no relevance at Superfund sites consisting in whole or in part of wastes

generated by businesses that no longer exist or cannot be identified. We

believe that imposing a tax on existing manufacturers of chemicals and metals

to pay the cleanup costs at sites where the responsible parties cannot be

identified is a perverse application of the doctrine of strict liability - that is,

the manufacturer of a particular substance is made liable for the disposal

practices of others in a previous era. This approach also ignores the fact that

all existing manufacturers which are identified with particular waste sites will

be liable to pay for the cleanup of those sites. Therefore, the burden of

raising funds to clean up truly orphaned sites should be spread more broadly

throughout the industrial community.

o The feedstock tax is inequitable -- some substances get taxed, others do not,

even though virtually all businesses have used and benefited from the

production of these substances.

o A feedstock tax cannot avoid creating economic distortions in the

marketplace. It increases the cost of the taxed product and, thus, gives an

advantage to those competing products which are not taxed. For example,

under the House bill, zinc - an essential trace metal -- is taxed, while

aluminum -- equally non-toxic - is not taxed. The two metals compete for

certain industrial uses such as die-casting, and the House bill could artifically

create an economic incentive to substitute aluminum for zinc.
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o U.S. fabricated goods manufacturers Incorporating Superfund-taxed substances

in their products would be at a competitive disadvantage to identical imported

fabricated goods which are not taxed. This result could be avoided by

imposing a tax on imported fabricated goods containing a taxable substance,

and we strongly recommend doing so If t$is Committee retains a feedstock

funding mechanism. Again, this is an example of the complexities Inherent in

relying on feedstock taxes which is avoided under our surtax proposal.

For the domestic mining industry, which has yet to recover from one of the deepest

and longest recessions n its history, there Is no guarantee that feedstock taxes can be

passed on to our customers. When the market Is weak, there will be Intense pressure on

U.S. producers to absorb the tax which will further exacerbate the problem of already

declining profitability when the market Is depressed. The inability of the minerals

industry to pass along the feedstock tax to its customers will have the following additional*

effects,

o Decrease the economic viability of companies engaged in metals and mining

and lessen the capital available for modernization, Improvements and

expansion.

o Shift the thrust of exploration activities and mineral development offshore,

causing Increased U.S. Import dependence on metals and strategic materials,

reduced domestic mineral industry employment and greater trade deficits.

o Cause certain marginal operations to become permanently unprofitable,

forcing closures and loss of jobs.

o Inhibit domestic Investment In new manufacturing operatlor4 which utiUze

taxable raw materials and favor foreign investments.
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In sum, we think that the use of a feedstock tax to finance the Superfund is fraught

with inequities and threatens the economic viability of many basic domestic industries and-

particularly the domestic minerals industry.

PROPOSED FINANCING ALTERNATIVE -- TAX ON CORPORATE INCOME TAXES PAID

We believe it is time for Congress to abandon the feedstock tax as a means of

financing Superfund. We also believe that the so-called "waste-end" tax is equally

undesirable, because it is complex, costly to administer, encourages midnight dumping and

gives a significant cost advantage to foreign producers, whose wastes under any scenario

would not be taxed.

We strongly urge this Committee to consider a broader-based approach that would

more equitably distribute Superfund costs throughout the Industrial sector, eliminate the

inherently punitive nature of feedstock taxes, avoid economic distortions In the

marketplace and bear a relationship to a company's ability to pay.

Specifically, we strotigly recommend that this Committee consider an alternative

approach to taxation, one in which business and industry as a whole would pay a small tax

based on Federal corporate income taxes paid. Such an approach recognizes that

businesses and industries of all kinds have benefited from industrial development which

has created the problems which Superfund is intended to remedy.

Superfund sites are in no way limited to smokestack industry plant sites. They also

include public waste management facilities and the "high tech" industry wastes, such as

those in "Silicon Valley". Virtually every business or industrial organization creates and

disposes of wastes in some way - either on site, in small quantities destined for handling

by commercial or public refuse collection services, or in large quantities destined for



475

disposal In waste management facilities. The Senate has acted recently In passing Senate

Bill 737 - the Resource Conservation and Recovery Act (RCRA) reauthorization bill -

which provides more stringent protections in the management of hazardous wastes,

Including those associated with so-called small generators. Waste generation and disposal

Is, therefore, pervasive In American business. Our proposal recognizes this fact and

provides a mechanism for the business community to share in an equitable manner in

"footing the bill" to pay for the cleanup of wastes at sites which cannot be attributed to

particular parties.

Under the surtax approach, the Superfund tax could be shared by the over 2.8 mUllon

businesses which file corporate Income tax returns and pay Federal corporate Income

taxes.

Such a broad-based approach:

o provides a more predictable tax base than the feedstock tax approach - the

same one upon which the Federal budget is based - thus, guaranteeing

adequate financing of the Fund;

o avoids economic distortions in individual industry markets and the creation of

artificial incentives to substitute untaxed substances for taxed substances In

manufactured goods;

o avoids the complexities involved In fairly assessing imported products that

themselves are taxable chemicals or which contain taxable chemicals;

o ensures that struggling companies will not be made worse off in years when

they are unable to pay - that is, when they incur losses and do not have to pay

Federal corporate income taxes

o sImplifies Treasury administration of the Superfund tax and avoids, or at least

minimizes, the need for more resources In the Internal Revenue Service and

39-919 0 - 85 - 31
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I
Customs to collect the tax. The TAX DUE line on iRS Form 1120 - "U.S.

Corporate Income Taxc Return" - provides the sole basis for determining and

calculating Superfund surtax liability.

CRITICISMS OF THE SURTAX

In the course of our discussions with others In Industry and business, as well as

Senate and Executive branch staff, several concerns or objections to the surtax concept

have been raised:

o Criticism fit Many Industrial and business sectors are not polluters and.

therefore. should not pay a Superfund tax. We believe, as stated earlier, that

all businesses have benefited 'from lower-ost products and materials as a

result of the less costly waste management practices of the past. Moreover,

virtually all companies use, sell or dispose of potentially hazardous products in

some way and to varying degrees. The orphaned site cleanup problem cannot

be equitably and accurately attributed to a small or narrow industrial

grouping. It is a problem whose solution must be financed over a broader base.

Consequently, business in America should join collectively In financing a Fund

to pay for those orphaned site cleanup costs that cannot be attributed to

particular parties.

o Criticism #2: Small business will be InJured by yet another tax. We don't

believe this Is the case. Even the smallest business If the Superfund surtax

rate is set at one percent, would pay only $1 per $100 of Federal corporate

Income tax liability. A small business paying $10,000 In taxes would pay a

Superfund tax of only $100. Moreover, by definition, any business would pay

only when It has the ability to pay, that iS, when It Is profitable and Incurs a

Federal Income tax liability.
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o Criticism 03: The existing feedstock tax is easy to administer because only a

handful of companies pay. This criticism indicts itself, because the Superfund

site problem is, clearly, the product of more than these few companies. As to

its administration, the IRS has yet to promulgate regulations governing

assessment of the tax on some substances, and the problem will become even

worse if more substances are taxed.

o Criticism 04: It is too late to change the method of tax. We believe that this

is the time to switch to a simplified broad-based approach in order to avoid

the impacts of more costly and complex chemical-based feedstock and waste-

end taxes.

o Criticism 051 A waste-end tax creates an incentive to reduce waste

generation. We believe a waste-end tax will encourage more illegal dumping

or concealment and will be costly to administer. Moreover, the RCRA

statute, as well as the Clean Air and Clean Water Acts, provide an adequate

and more appropriate basis by which to create incentives to reduce the current

discharge of wastes into the environment. Finally, we do not believe it is an

appropriate use of the Government's taxing authority to attempt to tax a

problem out of existence, nor do we believe such an approach can be

successful.

CONCLUSION

A Superfund surtax will equitably and effectively meet the financing needs of the

Superfund - without the complexity and economic repercussions associated with an

expansion of the current feedstock tax approach. While we believe the broadest possible

base for the imposition of the proposed Superfund surtax is most desirable, we have

developed a number of alternative options which would exclude certain categories of
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corporate taxpayers. These are Illustrated In the attached materials. The options

presented use a surtax rate that generates the funding level proposed in H.R. 564O. We do

not mean, however, by these illustrations to endorse the House's proposed funding level.

An appropriate and efficient fund size Is one of the many Issues that requires a more

deliberate and thorough analysis by Congress before reauthorization of Superfund should

occur.

In conclusion, we urge this Committee to seriously consider the surtax approach

toward ensuring a solvent Superfund financed n an equitable and broad-based manner.
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All oocporate tiprs would be assaeed a srtax cn bnom tax due.

S - mr cantributim to the swrfdu should be atout $7.7 h IIon
ovw the 1905-90 period to omf to the l~ie-aemd bllt.

Muts sami fo Ur. ts "riat pal tee provided IA
the Jb bil.

Ox NM(Mll.cmof dOUlJrf')

1985 1986 1987 1988

741300 87,400 101,700 110,400

1989 1990 1985-90

116,500 120,000" 610,300

1.25
Surtax

~To

928.8 1,092.5 1,271.3 1,380.0

44.0 421.0 421.0

972.8 1,513.5 1,692.3
496.0

1,876.0

1,456.3

496.0
1,952.3

1,500.0 7,628.9

496.0

1,996.0

2;374.0

10,002.9

!Me If Corporate onxlatLon to ar reu osd to
would be 0.8t.

$5 billion to ta, surtax

* 00 etimsais not available. Asumne 3% increaee vr 1989.

Source. Kid-Seesion Revie of the 1985 xagit, Of tic* of nutnament ard bxget,
ApLI 5, 1984.

Tom)2hXWI
(OsB)

-- umao
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DCOnJ CF M Rx OM= 2
byEEti on,. (nly coI mts tmW~cs hWing gros resipts amr $10 ailI'n woudJpay a mzstax.

AM Ur~ M@Dtpa w iiing tota ooqmt* &PWfurd amitribus-icn ad
fedeal -yrroriatiaw the ssma.a in Otic 1.

Barnd an 1981 Mdata, r1craticns with gross rOoiPt& ovr $10 million
mount r 81 o total oorate 1w= tame paid (me Attadmwt 2).This perntage is &mied to be the s=* in the 1985-90 period.

(Iof douam)
7om01985 984 197 1988 198 1990 * 1985-9

1I 74,300 87,400 101,700 11O,400 116,500 120,000' 610,30

IM~ PAWD
By $10W

(81% of Total)
60,200 70,800 82,400 89,400

)0

94.400 97,200 494,400

933.1 1,097.4 1,277.2 1,385.7

44.0 421.0
917.1 1,518.4

1,463.2 1,506.6 7,663.2

421.0 496.0 496.0 496.0 2,374.0

1,698.2 1,881.7 1,959.2 2,002.6 10,037.2

WOI If corporate coUnibztion to &Verfund re&wed to $5 billion total, surtax
would be It.

'OS eetinte wt awLlable. Asels 3% iiwa er 1989.

Sore: Mid-SeesLcn Rviw of the 1985 Bdget, office of wiagam and i dget,
Aprl 15, 1984.

1981 Stataistic of Don - Oorp on ramIn Tax Rtuxrn, Table 7,
Internl tvM Service, Pblication 16 (Rev. 7-84).

1.55
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V~u~ Cay -. taoqmyws in Nindmtria1l ectr ~~t mitingmF-b bmt icn and I Ilow aid .U.i1 tiae) WMIIA
Wpeyaueti. a Ood amNtP a ormuing cr:oth Wholieale aid

utahll. Ie , finm, i.smanoe, tea estate a srvi.

~~4~A: Aeeiqti WWmin corporate fterfund --I -butim n d
ftdealI moiations the m as in. optiai 1.

Ba nd i 1961 ] data, wqmratimm in thg io=tri eeotx
acceift 67% of0 tort axte LnM trMns PRid (m Attadent 2).
This perntaigs is assund to be tm m in thm 1985-90 period.

1985 1906 1987 1988 1989 1990 1985-90
amL 74,300 87,400 101,700 110,400 116,5 00 120,000' 610,300
(e).•

T PAD 49,80W 58,600 68,100 74,000 78,000 80,400 408,900
BY NDUW1RlAZB
(67% Of 2kTW)

1.9% S 946.2 1,113.4 1,293.9 1,406.0 1,482.0 1,527.6 7,769.1

Arrta 44.0 421.0 421.0 496.0 496.0 496.0 2,374.0
20MIU, 990.2 1,534.4 1,714.9 1,902.0 1,978.0 2,023.6 10,143.1

WIS s If corporate 'nC.ributi~n to 8qpeWdm rediud to $5 bi Io total, surtaxw ould be 1.2t.

*QS estimts not awilabli. Asmms 3% incrasee r 1989.

Sorcee MWA M-LcOaiw of the 1985 budget, Office of nagmant and budget,
Apdi 15, 1984.

1981 Statistics of Income - Cmvrporation lIrno Tmx turnsn, Table 1,
Intnmal Falew. Service, Pub1icst.ion 16 (Mmv. 7-84).
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Or SUMX ORIQ 4

Mg tioa Only Rmto Ire taplayer in irontria " wctho wdu havin ross receipts
ovr $10 million iwu14 pmV a surtax. See Option 3 for description of
%rabitrial" m m I mrations.

SAnuswtians conomating total oorjratm aperfwd contribution ad Federal
ktop iam the se as in Option 1.-

Baud on 1961 1M data, corporations in the n ,ustriale sectors with
gross receipts or $10 million aoont for 63% of total corpmrae
incom tans (sm Attadumt 2). This percentage is asad to be the
eam in the 1905-90 perio.

TAX SMiCm kof dollars)1985 196 1987 1966 1969 1990 1985-90
202L 5x
mmm 74,300 87,400 101,700 110,400 ll6,500 120,000' 610,300

M PAW 46,800 55,100 64,100 69,600 73,400 75,600 384,600
w u

(6nt Of 12ta1)

2% S a-X 936.0 1,102.0 1,262.0 1,392.0 1,468.0 1,512.0 7,692.0

A dmo~it.o 44.0 421.0 421.0 496.0 496.0 496.0 2,374.0

1UML 960.0 1,523.0 1,703.0 1,88.0 1,964.0 2,006.0 10,066.0

UM: If corporate to orrf* to reer t md to $S bilon total, murtax
would be 1.3%.

W M If uaetid of a cutoff of oer $10 million in gross receipts a cutoff
of ovr $50 aedllon is ued (531 of total corporate in taxes), U
sutm A be 2.4%.

Again, if corporate contribz nm to aaerfund r*d to $5 billion total,
srtax ad be 1.55%.

•M estlmtes not aailabl. Assm 3% increase or 1969.
Sours,, Hid-Session eview of the 1985 M,,g:t, Offie of Managemt aid adet,

AriL 15, 1964.

191 Sttistios of Inom - r rporati 1mm T Mtimw, Tab' 7,
Interal MVUM Service, P'blioation 16 (iWt. 7-84).
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NlanatioMS Ptn c€muit 1W f0*dt0C t aW W o a mwst only on oo.porate
tmqpayer in Oindmftial* sectors having gres receipts ove $10 mii n.
S option 3 fo description of wirimtriall crporations.

~~ Assumptions concerning total orporate &pwfrf~d cotibto am Federal
qi wcpiat the sm as in Option 1.

*w n 1981 in data, oorymm tionu in the winfustial sectors with gros
m $10 million account for 63% of total c:porate 4

tull (am Attadmt 2). Thim Percmntage is assmed to be the urn in
in the195

TOTL TRX

(ale)

-- PAID
By $10

(63% of 1otal)

2RX MW
(;0 18in dollars)

1985 1986 1987

74,1300 87,400 101,700

198

110,400

46,800 S5,100 64,100 69,0

1989 1990 1985-90

116,500 120,000" 610,300

73,400 75,600 384,600

SUE-W1 wn 1

1.5 s SRX

Al _.ritia

TOMA

702.2

330.0

44.0

1,076.2

825.9

330.0

421.0
1,576.9

961.0

330'0

421.0
1,712.0

1,043.3

330.0

49.0

1,869.3

1,101.0

330.0

496.0

1,927.0

1,134.0

330.0

496.0

1,960.0

5,767.4

1,980.0

2,374.0

10,121.4

N=: If coporate sutax contribution to Sperfund reduced to $3 bilIion total, surtax
would be 0.8%.

VMM' : If inteed of a cutoff of -- $10 million in gros receipts a cutoff of
over $50 milIo4 n is used (531 of total cory r to mom tams), the
surtax would be 1.8%.

Aain, if p surtax contrikWo to SUPrf nd reduce to $3 billiontotal, surtax %mld 97.'6%.

' esi t ts not a liablee. Aum 3% increase ov 1989.
SoIw M&Sssio StVw Of the 1985 &*Pat, Office of bnmammnt aid Budget,

*il 15, 1984.

1981 Statistics of Inome - zporation T Tax eturnsI Table 7,
Internal Pumn Service, Plblication 16, (Rev. 7-84).i
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6UP3prVWD TAX O HIERRALS IYWTRtY

CURRT LAW COSPARD TO H.R. 5640

(saed on 1963 data In short tons)

Current Law" (Annual Rate) - $4,305,606

With Waste-End Tax

$109, 261, 635

136,405,024

141,324,767

156,105,794

156,105,794

156,105,794

$855, 309,006

Without Waste-End Tax

$109,261,635

136,405,024

172,231,514

182,127,413

191,454,624

191,454,824

$92,935,494

loot adjusted for rate of inflation as required by H.R. 5640
(i.e. percent of producer price increase). Consequently, the
total tax is substantially understated.

H.1R. 5640

1965

196

1967

1966

1969

1990

\ TOTAL
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SUPERFUND TAX ON MINERALS INDUSTRY - CURRENT LAW COMPARED TO H.R. 5640
(1986 - 1990 PROJECTIONS)

3VS& 19b 1967
rate Revuoo Mtste

1957
So

19.7? tistejevunue kate

59W
Mo

6at. &W

IVSS1
sum

1910 VS1 Waste 9"
nate MoSemule nate

Antimony
Atimny Diomtdo

Arsenic
Arsonc Tramide

Cadmaum
Chromaum
Chromte

Cuprac Suilfate
Cuprac Oxide
Cuprous Onads,
Leaedwbide,

NiCkel.
Zinc 0horwa.e
zinc Outde
zinc sulfate
Auumansa Stug fate,
Alminum Phsphate
Asbestos
Barium Sealfsde
Lead
CapWW
Lithium Carbonate

Wnrmau Oide
vanadium
zinc

30.00
30.00
30.00
17.29
12.97
30.00
30.00

5.52
30.00
30.00
30.00
30.00

1.5t40,00.0
unknown

5,610.00
209,41.00

2,496,725.00
105,10.00

7,444,000.00
319,200.00
210,500.00
unknown

30.00 54, 720.00
30.00 b,651 ,000.00
14.07 130,314.00
19.24 3,101,10.00
11.07 230,422.00
4.&9 unknown

30.00 unknum
7.60 2,26S5.7500
9.51 unknown

11.03 14,266,210.00
30.00 64500,000.00
30.00 903,000.00
30.00 14,550,000.00
30.00 21,510.00
30.00 405.000.00
30.00- 154,530.00
14.64 16,3990090.00

30.00
30.00
30.00
19.46
54.59
30.00
30.00

1.2
30.00
30.00
30.00
30.00

30.00
30.00
15.63
21.65
12.45
5.21

30.00
6.64

10.70
12.41
30.00
30.00
30.00
30.00
30.00
30.00
10.72

1140,0.00
nm

5,410.00
235,953.00

2,000,575.00
505,610.00

7,44,00.00
319,200.00
210,500.00
unknown

54,720.00
4,981,000.00

146,41,7.00
3,49.4634.00

259,&46.00
unknw

2,571,471.00

14,073,404.00
44,500,000.00

903,000.00
14,3 0,000.00

21,510.00
405,000.00
554,530.00

18s674,610.00

35.00
35.00
3M500
25.94
19.46
35.00
35.00
1.70

35.00
35.00
35.00
35.00

35.00
35.00
21.10
20.64
54.40

35.00
11.52
54.24
14.54
35.00
M1.00,
35.00
35.00
35.00
35.00
24.94

1,330,000.00
-no..
un5nown6594I.0

314,523.00
3,746,0W0.00

123,445.00
0,916,000.00

357,000.00
327,250.00

unknown

&3,640.00
0,144,500.00

1950421.00
4.4513 770.00

345,529.00

30428,62.00

21,422,040.00
5250000.00

4,975,060.00
25,095.00

472,500.00
180,223.00

24'699'e4.00

30.00
30.00
30.00
25.94
9.44

30.00
30.00

1.70
30.00
30.00
30.00
30.00

30.00
30.00
25.10
21.64
14.60
7.04

30.00
&1.32
14.26
16.54
30.00
30.00
30.00
30.00
30.00
30.00
24.96

1.540,000.00
unknown
,610.00

314,523.00
3,744,00.00

505,050.00
7,44,000.00

357,000.00
280,50.00

54,720.00'
6,o961000.00

195,428.00-
4, 51,770.00

345.529.00

3,421626. 00

25.422,40.00'
4,.500,000.00

603000.00
149=50,000600

21,310.00
405000.00,
1540530.400

24,96,em44.00

3L0

31600
303.2
22.70
31500

&L.qS131.00
M1.90
35.00
31-OO

3=00
33.00

24.62
M1.41719.37
0.40

23.4416.4
19.30
31600
31L.O
3.00
3M.0
M1.00
21L0
29.1

u~mmmI 4,45.00

34,953.00o
4,369,730.00

23a,445.00
6,951'00.O0

415,600
327,220.00unknown

unknown,

4 3040.00
I6 S44,00.00

223,030.00
S.427,095.00

40301 7.40

40010400"

24.997,4630.00

M200,000019O636MO600O

14,qM000.,000
35665.00.

473,0o.00,
too =5 .00

"00"621-00

$141,324,767.00 $172,231,574.00

1908
Wo

Waste duslts a

TOTA5L $136.40S.624.04



SUPERFUND TAX ON MINERALS INDUSTRY - CURRENT LAW COMPARED TO M.R. 5640
(1986 - 1990 PROJECTIONS)

(Continued)

19"O
3990 1990 W19Iwmeet& nW Mst. End 1990 IV" wasota wua am

no6te Rteve e R te R own "& no~te Rteveue Rtte ANO

ntimony 30.o0 19 140,000.00 35.00 Ib.330.--o. 30.00 3,140,00. 3.0 ,Ant Jeony Da ad 30.00 unkno 3.00 wunknom 3000 35.00 306.4
Arsenic 30.00 3,i10.00 35.00 6,Ss.4- 30 o 0.00 msO.Oo 35.041L/st Traomada4 2. 4 314,523.00 34.59 419,404.00 25.94 314.5=3.00 34.9 419,40.00rmane r19.46 3.746,030.00 25.95 4,995375.00 59.46 3,744,050.00 23.95 4'9S. 375.Cads.. 30.00 - 105,0o0 35.00 123,445.00 30.00 $05s, Io|oo 35.00 123q, 44.00owecmus 30.00 7644.000.00 1 35.00 0.936,000.00 30.00 7."440q0.00 35.00 6,91,0006,0Chromate) 5.70 357,0000 2.27 4'7,700.00 1.70 357,00.00 2.27 474m7"64CbaIlt 30.00 200,500.00 35.00 327,250.00 30.00 200,5*00.00 33.00 327*230.00CuAprc im1 fate 30.00 unkmw 35.00 unknown 30.00 unkwn 35.00 unbmAmCuprS c Mrade 30.00 unknown 35.00 unknow 30.00 Unknow 35.00 "bamnCuprus, 0made 30.00 "Aumewn 35.00 unknown 30.00 unknown 35.00 unknmmLedOw brde

Nickel
Zinc Caaorade
Zinc ri de
Zinc Sulfate
Alueinumb Sulfate
Aluminum Phosphate

Sara-s Sulfaid
Load

Lathium Carbonate

Seloniumb
ra.ium, Oudi

Zinc

30.0
30.00
21.0
2.6
14.60
7.04

30.00
5.52

14.26
16.34
30.00
30.00
30.00
30.00
30.'0
30.00
24. 94

54,720.00
4, ,6000.00

4,5195,4268.004,655. 770.00
345,59.00

w~tknem
unknown

3,429,628. O0
unlmeft

21.422,40.00
4300.00.00

903,000.00
14,00,000.00

21,550.00
405,000.00
154,530.00

24,,64~ 14d 0

35.00
35.0026.13
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STATEMENT OF HOMER P. APPLEBY, VICE PRESIDENT, HIMONT
INC., WILMINGTON, DE

Mr. APPLEBY. I am Homer Appleby. I represent Himont Inc.
Himont is a joint venture that is 50-percent owned by Hercules, the
other partner being Montedison S.p.A. of Milan, Italy.- On behalf of
Himont and Hercules, I appreciate the opportunity to appear
before the committee this morning. We realize that there are hz-
ardous wastesites which for the good of all of our citizens have to
be cleaned up, but we also ask that the committee very carefully
consider the amount and manner in which the taxes are applied.
Under the terms of H.R. 5640, the Superfund tax on Himont on the
feed-stock propylene would increase from nearly $3 million today
to approximately $12 million a year. Through 1983, we have never
earned that much money in after-tax profits from our U.S. oper-
ations on the product that is derived from that feedstock, the prod-
uct being polypropylene. Polypropylene in the form of film and
fiber is used to make a vast variety of products.

Senator SYMMS. You have never earned as much as the proposed
tax, is that what you are saying?

Mr. APPLEBY. That is correct, sir. We have been in business in
the neighborhood of 25 years, and we have never had $12 million
in after-tax profits on our U.S. operations in polypropylene. Iron-
ically, polypropylene is not a toxic substance. It is not a hazardous
material. When burned, it only emits the same carbon and hydro-
gen molecules that would have been emitted if burned in its origi-
nal state. We would like to recommend to the committee that con-
sideration be given to broadening the base of the tax beyond just
additional general revenues. One way to accomplish this would be
to impose a tiered tax which distinguishes the end use of the feed-
stocks. For example, there are other products derived from propyl-
ene, but polypropylene is one which is indeed nontoxic, nonconta-
minating, and nonpolluting. We would also advise the committee
that there are certain tax rates contained in H.R. 5640 regarding
inorganic feedstocks, and I make specific reference to nitric acid,
which would severely impact the domestic Hercules plants. I un-
derstand that this matter has been discussed with the staffs of sev-
eral of the Senators by Hercules personnel. Most simply put, we
hope that you will draft a bill which will maintain the vitality of a
strong American industry but also, at the same time, maintain the
thousands of jobs that are at stake with the proposed tax today.
Thank you.

Senator SYMMS. Thank you very much, Mr. Appleby. Ms. Caples?
[Mr. Appleby's prepared written statement follows:]
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STATEMENT OF H.P. APPLEBY JR. VICE PRESIDENT, HIMONT INCOPORTATED,
BEFORE THE UNITED STATES SENATE COMMITTEE ON FINANCE

M Kr. Chairman: On behalf of HIKONT Incoporated, I apprecLate the
opportunity to appear before the Committee this morning.

We realize that there are toxic sites which for the good of all of
our citizens must be cleaned-up.

But we also ask that the Committee carefully consider the amount and
manner in which the taxes are applied.

Under the terms of H.R. 5640 our tax on the feedstock propylene
would increase from nearly $3 million to $12 million a year.
Through 1983 we have never earned that much in after tax profits in
the United States on the product derived from that
feedstock--polypropylene.

Polypropylene, in the form of film or fiber, is used to make milk
cartons and other types of food containers, as well as upholstery
and light weight automobile parts.

Polypropylene is a world commodity product, with its price based on
supply and not cost. We cannot simply pass the tax on.

Polypropylene Is not toxic. When burned it only emits the same
carbon and hydrogen molecules that would have been emitted if burned
in it original state.

Specifically, we hope the Committee will broaden the base of the
tax. Beyond 89neral revenues, one way to accomplish this is to
impose a tiered tax which distinguishes the end uses of a
feedstock. For example, there are other products derived from
propylene, but polypropylene is non-toxic and non-contamLnating.

We would also advise the Committee that certain tax rates contained
in H.R. 5640 regarding Inorganic feedstocks--specifically nitric
acid--would severely impact several domestic Hercules plants. I
understand this matter has been discussed with the staffs of several
Senators by Hercules personnel.

Most siply put. we hope you will craft a bill which will maintain
the vitality oo b strong American industry, providing thousands ofjobs.

September 21, 1984.
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STATEMENT BY H.P. APPLEBY JR. VICE PRESIDENT HIMONT INCORPORATED
A COMPANY JOINTLY OWNED BY HERCULES INCORPORATE6 OF THE UNITED STATL4
AND MON TEDISON, S.p.A., AN ITALIAN CORPORATION ON THE EXTENTION OF
THE COMPREHENSIVE ENVIRONEMNTAL RESPONSE, COMPENSATION, AND .
LIABILITY ACT OF 1980, BEFORE THE U.S. SENATE FINANCE 6OMMITTEE,
SEPTEMBER 21, 1984

MR. CHAIRMAN: We appreciate the opportunity to appear before the
Committee this morning and we hope that the testimony that we
provide will be of assistance to the Committee during its continuing
deliberations on the Superfund bill.

By way of background, HIMONT, with headquarters in Wilmington,
Delaware, is a company Jointly owned by Hercules Incorporated and
Montedison, S.p.A., an Italian chemical corporation. As such, it is
one of the world's largest producers of polypropylene.

Polypropylene is a plastic material used in upholstery fabrics, such
as lerculon, light weight plastic parts contributing to the fuel
efficiency of new automobiles, and throughout our grocery stores
where it is molded to contain such items as milk, dairy toppings and
pancake syrups.

Polypropylene is made from the feedstock, propylene, which as you
know is distilled from crude oil during the refining process.

Under the current Stiperfund law, our tax for propylene is almost $3
million a year. At that level of tax, our U.S. plants are severely
penalized compared to our overseas plants, but remain marginally
competitive.

At this point, Mr. Chairman, let me say that HIMONT and Hercules
support and understand the need for toxic waste clean-up. But-we
ask you to carefully consider what impact H.R. 5640, as well as the
funding plans this Committee has under consideration, would have on
what is still a viable industry, providing thousands of American
jobs.

Under the terms of H.R. 5640 our Superfund tax would increase $12.
million a year. Through 1985, we have never earned that much in the
United States in after tax profit on this product in any single year
of our 25 years in the business. And we believe we are,
Mr. Chairman, the world's lowest cost producer.

The Committee will want to understand that polypropylene is
manufactured all over the world and foreign plants pay no Superfund
tax. Obviously a U.S.-based plant taxed at an amount greater than
its profit level cannot survive. Because it is a world commodity
product, polypropylene is not priced based on cost, but rather or
supply and demand in the world marketplace. Simply put we cannot
pass on the tax, and we cannot absorb it.

To date this year, about one-third of the output of our Bayport,
Texas plant was sold to export markets. Owing to world price
pressures, we are selling in the export markets at close to cost
just in order to keep the plant operating. With the new tax, it
would no longer be possible to sell Bayport's output in the world
market. Thus, the direct and specific cause of the possible closing
of that plant would be the vast increase in the Superfund tax.
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Superfund was des tiSed to clean up toxic waste dump sites.
Polypropylene is It toxic and not an environmental contaminant.
Even when burned, it only emits the same carbon and hydrogen
molecules that would have bean emitted if it had been burned when
still in its original state.

Further, HIMONT is currently spending millions of dollars to improve
our manufacturing process. One benefit of these capital
expenditures will be to eliminate effluents. It is especially
ironic that HIMONT will produce an inert product in pollution-free
factories, but be expected topay an unconscionably high tax to pay
for the pollution of others, who will largely be untaxed.

Those responsible for the wastes in dump sites should pay for the
cleanup. Where there is no responsible party, the general fund
should pay. But, the U.S. workers who make polypropylene should not
have to pay with their jobs as they will under H 5640.

One of the most sensible solutions would be to broaden the tax base
for the Superfund program. Certainly an increase in the general
revenues provided for the program would be one desirable alternative.

We would also suggest to the Committee that it give consideration to
a tiered tax rate--or sliding tax scale--based on the ultimate end
use of a feedstock. Polypropylene is a non-toxic derivative of
propylene and the taxing structure should reflect the
non-contamLnating nature of this product.

As a corolla+y method of absorbing a portion of the tat burden, it
is suggested that the Superfund tax not be imposed on feedstocks of
products made for the export market.

Further, since Superfund currently taxes propylene imported into the
United States, but not polypropylene, this promotes off-shore
production, taking away Jobs and contributing to the balance of
payments problem.

The Committee should be aware, however, that the latter two
suggestions would have only marginal Impact on the problems created
by a substantial tax on propylene.

We would also advise the Committee that certain tax rates contained
in H.R. 5640 regarding inorganic feedstocks--specifically nitric
acid--would severely impact several domestic Hercules plants. I
understand this matter has been discussed with the staffs of several
Senators-by Hercules personnel.

We must, therefore, reiterate that the best solution is a broadly
based tax, at an amount which can be efficiently and effectively
spent by the Environmental Protection-Agency and with an eye
carefully cast toward the impact th.s tax will have on the continued
viability of an entire segment of U.S. industry.
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STATEMENT OF KATHARINE CAPLES, REPRESENTATIVE, FEDER.
AL GOVERNMENTAL AFFAIRS, AMAX, INC., WASHINGTON, DC
Ms. CAP es. I am Kit Caples, testifying today on behalf of

AMAX, a diversified natural resources corporation. AMAX pro-
duces a variety of metals and chemicals, a number of which have
been subject to the Superfund feed-stock tax. We urge that any re-
authorization of Superfund consider the following points. If the
present feed-stock tax structure is retained, we believe that copper,
nickel, and zinc should not be 'taxed as feed stocks and that any tax
affecting nonferrous metal should have special rules to mitigate ad-
verse impacts on the domestic-metals industry. We do support the
views of others who have testified today with respect to copper and
zinc metals. For the purposes of consideration under Superfund, I
would like to make note that nickel and zinc are very similar. Both
are naturally occurring in the environment and relatively non-
toxic., Nickel, for instance, is found in all soils and is therefore in
petroleum as a natural-occurring substance, Both are considered to
be essential to human metabolism. Nickel metal generally is re-
garded as safe by the Food and Drug Administration. Both are used
primarily to make products that do not release the metals into the
environment and both are extremely stable in the environment in
their metal form. Nickel is used mainly as an alloy with stainless
steel and, of course, the major market for zinc is for galvanizing to
protect steel. Both are produced by industries which are currently
suffering severe economic hardship. If, as the House bill proposes, a
potential tax of $30 a ton is placed on these metals, the continued
operation of some facilities could be jeopardized. With respect to
nickel, AMAX owns and operates the only nickel cobalt refinery in
the country, in Louisiana. Nickel prices are at the same price today
as they were 9 years ago, and on a constant dollar basis are at a 15-
year low. Any increase in price by AMAX would have resulted in
immediate loss of sales, and we are not able to pass our costs on.
.With respect to the nonferrous metals rules, we would like to make
note of several items we think should be considered if, in fact, some
metals are left on the tax list. We think the tax on imports should
include the nonferrous-metal content of any fabricated, material.
We think the primary producers of the nonferrous-metals should
not be discriminated against in favor of the secondary producers.
We think that nonferrous-metal-bearing materials should not be
taxed until they have been refined, the state at which the metal is
commercially sold. We think exports should not be taxed since we
are in a worldwide competitive metals market. And finally, we
think a waste-enid tax should not be imposed on the metals indus-
ty. It would not provide an incentive for us to produce less waste.
If we are to extract metals from the ground, we have no control
over how much waste rock is generated, and-since it is not paid
by foreign producers, it would place domestic prodcers at a very
unfair competitive disadvantage in the world metals market. I
have some additional material that I would like included in the
record on-these metals.

Senator SYMmS. Thank you very much. We will put it in the
record for you. Mr. Campbell. J

[MS. Caples' prepared written statement and related metals ma-terials follow:]
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Thank you, Mr. Chairman. I am Kit Caples, Federal Affairs

Representative, AmX Inc.# testifying today on behalf of ANX, a

diversified natural resources corporation. AMAX prdduces a

variety of metals and chemicals, a number of which have been

subject to the Superfund feedstock tax.

ge urge that any reauthorization of Suparfund consider the

following points

S I f the present feedstock tax structure is retained,
copper, nickel, and zinc should not be taxed as
feedstocks under 26 USC 4661.

* Any tax affecting nonferrous metals should have special
rules to mitigate adverse impacts on the domestic
metals industry.

COPPER, J~ICKEL, AND ZINC SHOULD NOT BE LISTED

We support the views of others who have testified before

your Coamittae regarding the listLnl of copper and will focus our

remarks today on the issue of whether nickel metal and zinc metal

should oe listed. For the purposes of consideration under

Superfund, nickel and zinc are very similar.

* Both are naturally occurring and relatively nontoxic.
Nickel, for instance, is found in all t:oils and is
therefore in petroleum as a naturally occurring
substance.

* 3oth are considered to be essential to human
metabolism. Nickel metal is generally recognized as
safe by the FDA. Zinc is an essential element for
man's nutrition and general good health.

sotn are used primarily to make produCts that d* not
release the metals into the environment. Nickel is
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used mainly as an alloy with stainless steel while a
major market for zinc is for galvanizing to protect
3teel.

Both are produced by industries which are currently
suffering severe economic hardship. If, as H.R. 5640
proposes, a potential tax of $30.00 a ton is placed on
these metals the continued operation of some facilities
could be jeopardized.

Nickel and Zinc are Relatively Nontoxic

Nickel metal is considered relatively nontoxic by the

Environmental Protection Agency, the National Academy of

Sciences, and tne Riorld Health Organization. The Food and Drug

Administration has formally classified nickel as Generally

Recognized as Safe (GRAS).

Zinc is not only considered nontoxic to humans, but is used

extensively as a health and medical treatment aid. Indeed, the

major health problem in the United States identified with zinc is

a zinc deficiency in the American diet.

In addition to being relatively nontoxic, nickel and zinc

metals are extremely stable in the environment. The primary use

of nickel metal (861) is for stainless steel and other inert

metal alloys. The cutlery you eat with and the coins you carry

in youc pocket are such alloys. In similar manner, the primary

use of zinc metal is for galvanizing to protect steel and other

metals from corroding. Less than 1% of tha zinc consumed in the

U.S. is used in making zinc bearing compounds.



Because nickel and zinc art considered nontoxic to humans

and because the metals themselves do not constitute the kind of

"feedstocks" that are normally turned into dangerous chemicals by

downstream industries, we believe that nickel and zinc should not

be included in the list of taxable chemicals under the Superfund
"feedstocku tax.

U.S. Nickel Industry is Economically Depressed

Apart from the fact that there is no scientific basis for

listing nickel and zinc, the economic impact of such a tax will

be so severe that it should not be imposed. Similar to other

metals, nickel and zinc are comuodities which are tra&dd on a

world wide basis. Prices of such metals are determined by free

commodities excnanges such as the London Metals Exchange and are

unresponsive to any particular national tax. In addition to

substantial foreign competitive alvantages due to little or no

environmental control costs, government subsidies# and cheap

labor, foreign metals are regularly sold at below their already

low cost to penetrate United States and other markets in order to

obtain badly needed hard currencies.

In the case of nickel, AMAX owns and operates the only

nickel refinery in the United States. Although we have been

paying a Superfund tax on nickel and cobalt for over three years

noo, da nave not been able to pass on the tax to our customers.

Due in'part to nickel entered into the world market by the

3oviat Union to earn hard currencies1, nickel prices are at the
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same price they were nine years ago and on a constant dollar

basis are at a fifteen year low. Any increase in price by AMhX

would nave resulted in immediate loss in sales.

Because of extremely low prices, the ANAX nickel refinery

nas been unprofitable during most of its nine years of operation.

AMAX has significantly reduced costs by improving labor

projuativity and energy efficiency, but there are very few

prospects of further reducing costs. With few costs left to cut

and no current profits to assist in covering the tax, a

continuation of the present tax (let alone trebling the tax) will

nave a direct and im~iediate adverse economic impact on the

refinery.

dhile the tax may seem small in relation to the overall

fund, it equates to 16 fewer jobs at the refinery. The refinery

nas already been forced to reduce its employment by one third

since 1980. Continued nonprofitability may ultimately result in

closure with the consequence that the United States dill lose its

only capability to refine the strategically important metals of

nickel and Cobalt.

As noted, nickel is naturally occurring in the environment

and therefore is found in all petroleum and many of its product

derivitives. It is particularly unfair to tax %4AX to not only

clean up daste sites generated in an era when domestic nickel

produCtion das negligable or non-existent, but sites where the

petroleum, petrochemical industry may have contributed to the

hazards as dell.
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U.S. Zinc Industry is Economically Depressed

Although the United States' zinc industry consists of a

number of primary and secondary producers, is has also

experienced the depressed economic conditions currently found in

the nickel industry and is only beginning to recover. In a

little more than a decade there has been a drastic erosion of the

United States' competitive position in the world zinc market.

In 1933 the industry produced less than one third of its

1970 levels. Between 1969 and 1983, four of 14 zinc smelters

closed. Dependency on foreign zinc production has increased from

20-25% a decade ago to 70% in 1983. The U.S. Department of

Commerce publication entitled "1984 U.S. Industrial Outlook"

stated: "Import penetration is expected to continue to increase

as other countries expand capacity."

When Superfund was passed in 1980, the Congress wisely made

a conscious decision to not tax zinc but rather to tax two zinc

bearing compounds. The decision was based not only on

recognition of zinc's low toxicity, but also on its concern for

the industry's depressed economic condition. The zinc industry

has not yet recovered and should continue to be spared from such

a tax.
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TAXING OF NONFERROUS METALS

Assuming that copper, nickel, and zinc are not listed as

taxable substances under the Superfund, A4AX Inc. still has

concerns that any nonferrous metals wnich may remain on the list

be treated in a fair way. As stated above, metals are a world

market commodty which will often preclude the passing on of any

national taxes such as the Superfund tax. The following

suggestions, while not eliminating certain foreign competitive

advantages, will at least not further harm the domestic metals

' industries to the benefit of foreign producers:

* Tax ,on imports should include the nonferrous metal
content of any fabricated material, any alloy or
compound containing 5% by weight of the metal, or lead
acid batteries (assuming lead is taxed).

* The primary producers of nonferrous metals should not
be discriminated against in favor of the secondary
producers.

* Nonferrous metal bearing materials should not ba taxed
until they have been refined to the state at which the
metal is co-mercially sold.

* Transitory substances produced during the processing of
metals should not be taxed unless removed from the
process for sale or use.

* Exports snould not be taxed.

0 Tax should be imposed at the point of purchase and
collected from the purchaser by the seller.

* A waste-end tax should not be imposed on the metals
industry.

Extending thn tax on imports to those imports of fabricated

metal proJucts containing a taxable nonferrous metal will ensure

tnat foreign producers dill not be able to circumvent the tax by
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selling' to intermedilte fabricators who take refined metal and

make it into various shapes and forms (e.g., wire, rod, and

3naet) and than have the shapes imported to the United States.

Some competitive imbalances will remain because this tax would

not extend to consumer products (with the exception of lead acid

batteries) and 4ould not prevent substitution of other materials

for tne metals.

A specific comment on lead batteries is warranted. Because

automobile batteries represent a substantial source of lead

imported into the United States, they should be included in any

import tax on lead metal. While we believe that primary and

secondary metals producers should be treated equally, the fact

that substantial amounts of lead batteries are recycled warrant

special consideration. ve suggest that the tax on lead be

reduced to reflect the fact that a certain amount of lead is

recycled 3nd naver enters the environment.

The position suggesting that pre-refining metal bearing

materials and transitory in-process substances not be taxed is

really a clarification of present law that only materials

produced in commercial form and intended for sale should be

taxed.

The provision tiat exports not, be taxed is important if the

domestic metals industry is to have any chance to compete

overseas. Despite the many competitive advantage3 foreign
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producers have, domestic producers may be able to compete in

certain metals markets because of high efficiencies and

tecnnologiea. A tax on all domestic production, including that

destined for overseas, would destroy any such opportunity.

Collection of the tax from the purchaser will not prevent

domestic metals producers from having to absorb some of the

3upacfund tax, but .e believe it will assist in passing on the

tax. For example, where prices are fixed (e.g., when pegged to

tne London Aetals Excnange price) the imposition of the tax on

top of the price (as opposed to being on the producer's sales to

oe recouped by higher prices), may allow some transference of the

tax.

Finally, a waste-end tax whicn woulJ not be paid by foreign

producers would grant a major competitive advantage directly to

suen producers.
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19
Nonferrous Metals

COPPER

Current Situation
In spite of a significant increase in refined copper con-

sumption. domestic producers found 1983 a difficult year. The
recovery in the producing sector. from the near disastrous levels
of 1982 was hampered by a continuation of relatively low price.
caused largely by a very sharp increase in imports. Unlike
many metals that are significantly dependent on demand from
one or two major consuming industries, copper use is dispersed
into almost all economic sectors. Total consumrpion of retained
copper in 1983 increased to 2.1 million tons. from the severely
depressed levels of 1982. In spite of this increase, which was
mostly the result of the recovery in the automtive and con.
struction sectors. 1983 consumption remained below the av.
erage consumption level attained during the past 5 years.

Copper is widely traded on the New York Commodity Ex-
change (COMEXI and the London Metal Exchange (LN1E).
The pices established on these exchanges retlect -world supply.
demand conditions and directly influence U.S. and world pro-

ducer price%. severall countries that rely heavily on copper as
a niator source of foreign exchange are reluctant to cut pro-
ducutin and in tict tend to increase output a% prices fall in an
effort to stem the erosion of needed currency. This situation
was evident in both 1982 and 1983. The lack of market re-
sponsive production policies on the pant of foreign producers
directly contributed, in 1983. to a world oversupply condition
and an increase in world refined inventories, which in turn
retarded price recovery,. In 1983. the International Monetary
Fund tWFI agreed to help severall foreign producers offset
1982 revenue declines. which were in pan caused by their own
high levels of production. This support by the IMF and other
loan and financing policies caused U.S. producers to lodge
strong protests with Congress.

Early in 1983. copper prices recovered from the extremely
depressed levels of 1982. COMEX prices rose from about 67
cents a pound in E.cember 1982 to about 79 cents in May
1983. The increase resulted from a strong improvement in
demand. heavy Chinese buying in Europe. and renewed spec-
ulative interest. Lspite the possibility of a domestic stpke,
prices stalled in June and began to decline, falling below 65
cents in October. Throughout the summer and early fall. the
market ignored numerous bullish factors. such as improved
demand. strikes. and political unrest in foreign producing coun-
tries, and seemed to react only to bearish supply factors. Over.
all. U.S. producer prices in 1983 averaged about 78.0 cents a
pound. up 7 percent from 1982. Even with improved price
levels. most domestic and foreign production facilities re-
mained unprofitable during the year.

The world oversupply caused foreign producers to aggres-
sisclv seek an outlet for their material. Relined impons rose
about 110 percent. to about 600.000 tons. in 1983. Imports
front Chile. whose production facilities are either government
owned or controlled, soared 285 percent during the first 5
months of 1983 compared to the same 1982 period. Imports
frm other countries also increased during these 5 months:
Zaire. up itS percent. Zambia. up 41 percent. Canada. up 29
percent. A large portion of these imports %ere not consumed
during 198J. causing a drastic ri%e in visible stocks ICONIEX
stocks rose A6.X)l tons or 31 percent during the first 7 months)
and unreprnted stocks. Dtmstic exports remained insignifi-
cant during ihe year.

onw t c prixJucers were unable to take advantage of de-
mand incrcases h"ccusc of the high level of imports. relatively
low price,. and sirkes. which began in July and August. Do-
n st: priluction increased a margillal 2 percent in 1983.
Although several producer. notably Kenceott and AkARCO.
reached new tabr contracts in July. others. notably Phelps
Dodge. were struck by the United Steel Workers. Attempts by
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Refined Copper In the Unield States
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management to operate struck facilities were met with strong sition and will again be burdened by excessive inventories.
and. at tim s, violent worker resistance. Hardest hit by these The high level of 1983 imports and resulting inventory posi.
strikes and the effect of high import levels were the many small tons will prevent domestic production increases during the
and rem(e communities that rely almost solely on the copper first half of 1984. Dunng the second half, a price recovery
economy. The mining communities of Arizona %ere especially could occur as other market economies recover and world in-
affected during 1982 and 983. ventories decrease. Prices approaching 83 cents are likely by

year-end. Although domestic inventories will remain a problem
Outlook for 1984 throughout 1984. domestic producers are expected to increase

production about 2 percent. to 1.95 million tons, in response
The demand for copper from the durable goods. automotive to higher price levels.

and connection sectors is expcled to increase in 1984. es- Imports are expected to decline to more traditional levels
pecially during the second, half. Overall. refined copper con- during 1984. when they should drop about 27 percent. to 440.000
sumption should rise about 5 percent. to 2.2 million tons. by tons. If. for whatever reason, imports do not decline signifi-
year-end. Although the percentage increase appears slightly cantly from 1983 levels, domestic producers will face serious
encouraging. the tonnage consumed will remain below the problems. A high level of imports would probably force U.S.
19711-81 average. A signficant change in interest rates-a ma- producers to either cut back or close production facilities. Ex-
jor factor in automotive and construction activity--Cold change ports of refined copper are expected to be insignificant during
this expectation. Higher rates would probably cause demand the year.
to fall below this projection, while lower rates could result in Decisions on several environmental issues are likely to occur
a sharp demand increase beyond that envisioned. in 1984. The outcome of these decisions could be of significant

Domestic producers will enter 1984 in a weak financial po- importance to the domestic copper industry and afltct the in-
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dutry'. future competive position. New regulations control.
ling acid rain and arsenic would cause western sr ter cost
to nse. The copper industry continue to incur significant costs
for pollution control facilities. Phelps Dodge. for example.
will spend about SI 30 million on its iorenci. Arizona. smelter
to bring it into compliance with State and Federal clean air
regulations.

Long-Term Prospects
For the past decade, the intensity of copper use. s hen mea-

sured in tons per dollar of output of the consuming tndu ir.
has been declining in about 70 percent of the copper-using
sectors. These long-term declines result trom subttlutiton. min-
iaturization. and automotive downsizing. In addition. an anal-
)ysis of copper use indicates that few. if any. significan new
markets have been developed. The downward trend in copper
consumption is expected to abate somewhat during the 1980's.
Between 1984 and 1990 consumption is expected to grow at
a compound rate of about 2 percent. In the shorter term. copper-
consumption could experience a significant upturn in 1985 if
interest rates do not rise and the European economy recovers.

Fiber optics are expected to make increasing inroads into
the copper cable telecommunications market between now and
1988. Several fibe-opic systems have been instlled. and more
are planned. The increased use of fiber optics will retard copper
consumption in this market but is not expected to have a sig-
nificant effect until the 1990's. Dunng the 1990's. it is likely
that copper will permanently lose a significant portion of the
telecommunications market.

The prospects for the domestic copper-producing industry
during the next several years are unclear. U.S. producers have
been deeply injured by the events of 1982 and 1983. They
have incurred substantial losses and have been forced to in-
crease their debt burdens. In addition, domestic producers will
continue to face costly environmental regulations and com-
petition from government-owned or -subsidized foreign pro-

duccrs. 'A iose prtJuction policies tend to ignore s cak market
coniioM The health tit the domestic copper industry will
directly depend on an increase in price above current levels.
Any meaningful increase in price Is unlikclv to be sustained
without a corresponding increase in demand. If prices cannot
he sustained abive 51 .00 a pound within the next 2 years, it
is likely that donesic producers hill permanently close several
higher cost facilities.

With capacity expansion lagging or nonexistent, and existing
plant and equipment not actively being replaced or modemitzed.
spot shortages of copper could occur if free market economies
enter an expansionary phase. Given the long lead times in-
ols d in developing mineral deposits, serious domestic copper

slmages are likely by the rr.id- l"As if development does not
occur or it several domestic facilities close permanently.-
Robc'r C. Reier, Office refBasic iudussries. i202) 377-0575.
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"The ' S tpr 1ndustr." .%llMrral l tas. tkkier 194 1. Bureau ot Mis.
U S. Depinrini or ihe iIntemr. Wasunon. D 20241

LEAD

Current Situation
The lead industry experienced linle improvement during 1983.

as lead consumption and prices remained exifremel,, wei-kA
modest rise in lead demand during the second half o the jear
served to buoy lead consumption. but first-half consumption
was dos n nearly 5 percent compared to the first 6 month-, of
1982. For the year. total lead consumption rose only 0.4 per-
cent. to 1. 19 million tons. High lead stocks and weak demand

Primary Copper (SIC 3331): Trends and ProJections 1972.84
,i Thillm. ti 41,11r. mirM, diw ft.di

COMpLiuniJ-
annual PercentItem 1972 1977 1979 11l 1922' 1913 rae ot 194 Change
girth 1993-84
1972.03

Iadyir9 dataValue ofpicit...................... 2.771 1 3.91K I 5.4" 3 5._6 2 .. 5954 4.404 4 4 I-Valu of 4upmeMl. 11972 SP ............... 2.771 I 3032.6 .. 1926 3.356 0 2.7535. 3.113.5 1.1 1.040.U -30Total cimpmenm ....................... 1 I 3.0400 -30 - - - - -T#Aal mpIk)mrat i................ 172 13 1 119 10.7 86 70 -78 in 13huuon ,orker i xO................. 14 4 t on 9K 8 5 66 52 -KB b 2 19.2
Average h orly eamwp orpeodiatlmwurkeriS ............ .. 4N2 $ 13 999 1262 1363 14 34 10.4 -Capual umpendlhure .............. . . .11Y 7 U o X D - - -

Prodmc dataValue of ipwm . . ........ .N 7 3.923 N 4.412 N 5.4711N 2.f" 5 3.3*4 5 1.4Vlue oh -lipmnt 1172 S .... :., 7 .. 1 al, 7 2.4%9 Y 3.317 6 1.x 10 2.22.0 - 2 4 2 3441 o 52PXirko I lei in&-% l197-d =(X)I ... Iluio .02 1776 h12 I,,22 16b 42 - -
TradeVal IIpX!m . .I5 *24 ,561 7.111 493 50.2 -1.4 541 7.6Vailhh p o ,. . .4)2 X .3.6 476 3"94 7 M 24 12.0 6367 -260lspsn'iUpmnt, raiki .11 li : 1 11435 11013 (JOIN 0)015 - - -

Inipoi new %ilfl'h rala&l Il .1 M17 t111 (((h isI 0 i2'J 02103 - -

Sja .u4 4 a pn.J'AI, and ,,."ces.' ,vld 1S, ii.u SIC 331+1

I Vlur ui hi,, pNmw, Ali 10narv umy posWt prshAPd ho IfAN iu.'ir,
'ew rpi, the '%aunrn poxui .ipnwni% pi, ImrINj

Sucia!c a arts .4hde Ctisa n~i Hurtsu A In,5i~mji LAomAvft Lsmaw W
ime-uis l's uri itot liltiital L'ufliihlhe

U.S. Industrial Outlook 1984 19-3



\ 510

i3tt Prbi~k

Primary Lead
SIC C' %. Wl2

Indutis data
% alai" ,i4 n a.irs li) shIapfi s~i, mi, SI ,Viu .adsted intl Si
1.ial oi (m.nill .

Itc.am numissl of esim . nhims ,
Nunjs.1 oi fiitrmwNi A ih

1%i' shi tusr N hipicu) c. xstu
irke tot sn ia r % spnxttjsan ci-..'

20

IM
.. . - )

M.1w piuir ie AaC8 acckwin; l t
lAr"si pIcktn lof if.iuss hipmcmv:

• %10 173 ia. Nl W1i.t

Product data
V.du d lvo dus'l opm ,, ims l So ...t . ........... 1.004 6
VAtlu, -4 ponli m l iS .......................... 100
Vaku tot lmpwn s Im it S ........... .............. 602)
Eq'wts 3% a ' Or slpmens ...................... 2 0
tnIx, as ,, n ot nc y upjmi- ....... 5.7
l 1%b"% . , 'i 01 apparent counlmpciM . 8

% % ie Wqg he slt" 4 pnolud bpntlN pius IMp- l
h o'arvu I4ua1Pumi fth st 14w pa piftro Pii% lmpufis Ips.

1%s Nt~eJV 4-1 iMJ4WWiea EctIMomks

kept prices depressed as the yearly averagK domestic producer
price fell 18 percent. to. 21.0 cents a pound, the 1ow'et.since
1975 lotal refined lead production declined 5 percent. to 1. 14
million tons. dramatizing the severely depressed market con-
ditions of the secondary industry. Primary producers managed
to increase their production about 3 percent. but only at the
expense of secondary producers, Ahose production declined
I I percent.

The consumption of lead by the storage battery industry, the
largest end-us s.or.-i'(6uning for65 ' cent of tolal c'n-
suinpt(ion -j98!27ioseiiiodi 3 percent. to 800 iQ~ons.
Improved demand for rplactment batteries because of the
unusually hot summer and low batter' inventories caused bat-
tery makers to step up production. which increased lead con-
sumption during the second-half of 1983. In addition, lower
interest rates sparked automobile production. which stimulated
lead demand for original equipment batteries.

The st.cond largest market for lead is tetraethyl lead (TELl.
a ga-olin.ant knock aJditive._lc.conu'mption in TEL has
been dt.chning since" 1975?" ,hen environmental regulations
liniing the.use of lead in isblini ere dopted. In 19213. the
decline in lead use in'TEL continued, as consumption fell 24
perccnt to 100.0M91) tons. This substantial decline can be at-
tributed. in part. to a general decrease in gasoline consumption.
as -ell as the continued erosion of leaded ga.shne's market
share. More importantly. stricter EPA regulations govcming
he antount of lead large refiners may add to a gallon of leask-d

gasoline became cflective in November 1982. By July 1. 1983.
the regul-ton limited the amount of lead in leaded gasoline to
I I Irani, per gallon lr all reliners. The stricter regulation
was in rcspons IN he changing product mix of domestic re-
finers. Prior to this, he EPA used a pooled standard. in which
rcitnrs' were permitted to add U.5 grams of lead per gallon of

U.S. Industrial Outlook 1984

gasoline averaged over total gasoine production. A% unleaded
gasohne's market share incrsed. reliners added more lead to
their leaded product while continuing to comply with total lead
in gasoline standards. The new regulation. in conjunction with
leaded gamline's failing market share. undoubtedly will cause
continued declines in the con%umption of 'ead by refiners.

Lead ue in pigments. the third largest demand sector. rose
slightly to 70.000 ton%. Thik'relects the weak imnpovment
in the heavy and commercial construction sectors and ir.certain
consumer product sectors such as glass and ceramics. The
resurgence in residential construction did nothing to support
lead pigment demand. because lead p.gments are no longer
used in houe paints.

The demand for lead in other end-ue sectors rose modestly
to 215.001) ions. Market weaknesses that began in 1982 in the
ammunition. typ- metal, solder. and other construction sectors
persisted throughout 1983. This restrained increases in lead
use for these categories.

Persistent poor demand and a worldwide sfut of refined lead
continued to suppress lead prices in 1983. The U.S. producer
price fell to a 7-year low at midyear. when the monthly average
price bottomed near 19 cents a pound. As a result. the domestic
producer price in 1983 declined 18 percent to 21.0 cents a
pound. In just 3 years. the domestic producer price fell more
than 50 percent. from 42.5 cents in 1980 to 21.0 cents.

A resurgence in zinc prices during the year only compounded
problems for the lead industry, because zinc is a by-product
in the production of lead. Higher zinc prices not only spurred
zinc production. it caused an increase in lead production with-
out a commensurate improvement in demand.

For the first time in 10 years. primary production exceeded
secondary production in 1983. Low refined metal prices forced
primary producers to increase lead production to 80-90 percent
of capacity in order to reduce unit costs and generate positive
cash flows. On the other hand. historically low prices created
a severe cosprice squeeze for secondary producers. Even though
scrap lead prices decreased with the decline in primary refined
prices. the scrap price tall was not proponionil to the fli in
primary prices. Scrap lead battery plates. at 4-5 cents a piurid.
were too expensive for secondary, producers to reprocess at a
profit. The high cost of scrap feed. relative to the price of
primary metal. caused an erosion of profit margins for virtually
every producer Some secondaries were forced to shut down
their smelters and buy primary refined lead for their fabricating
operations. In addition. scrap dealers significantly reduced their
collection and processing of lead scrap during the year. fa-
voring higher priced scrap metals. This reduced scrap availa-
bility and caused the secondary industry's operating rate to (all
to near 50 percent of rated capacity.

Outlook for 1984

A sustained increase inovrall economic activity and im-
prosved demand from the automotive and replacement halter"
sectors ,hould enable the lead industry to experience a niiodrat
recovery.tn consumption in 984. . .

Total lead demand should rise about 5 percent to 1.25 million
tons. Increased demand for leIad by batter:ns ,kers hould ac-
count for the hulk of this growth. Lead c'onsumption in both
the original equipment and replacment battery ectors ,hould
grow to 845 .01I tons. %hich is near 19$1 consumption level,.
Replacement hitery demand is very respon e to sever weather.
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A cold winter is likely to increase replacement bite'n dquand. Long-Term Prospects
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,ccondjry lead and battery indu,,r compliance. Any inliexi.
hdilly oin !he part o1 regulator) agencies. however, could result
in a pemanent loss of domestic capacity by 1988.

Lead consumption is expected to increase +3 percent a year.
reaching 1.38 million ions in 1988. Lead use in batteries will
continue to he the largest demand sector . growing 3- percept
a %'car. 1 he outlook for batlterv demand, however. has dimmed
recently as. the optimism once attached to load-leveling and
electric vchicks has faded. Plentiful oil supplies and stable
prices. and declining Government and private sector concern.
have significantly reduced the market potential of new battery
applications. In addition. ihe trend toward using less lead per
batten' is expected to continue, as companies vie to increase
per ornance per pound of battery. New technoloies, such as
continue us grid casting. will result in significantly less lead
being used per battery in the long term. In turn. this may impact
the condary industry. for as the lead content of batteries
declines, recycling them becomes more expensive.

TEL demand should continue its downward trend, falling.-
10 percent annually. The demand for leaded gasoline will con-
tinue to decline, as the on-the-road population of automobiles
that require unleaded fuel increases with each new model year.
In the long term. a complete ban of leaded gasoline is not
unlikely. Recent EPA studies show 17 percent of all vehicles
requiring unleaded fuel are illegally using leaded gasoline. In
addition. several EEC member countries are mounting a cam-
paign to outlaw leaded gasoline in Europe. The United King-
dom. the Federal Republic of Germany. Denmark. and the
Netherlands are stressing their commitment to lead-free fuel in
the late 1980's. Similar proposals have been made by Canada.
Although declining TEL consumpxion poses nothreauo.TEL
proYduccr, because TEL is a small portion of their.busiaess,
it.does nwan significant !osses for lead..

Clearly, substantial growth in lead consumption depends
upon the development of new markets. Several new uses for
ead show potential in the long term. but first the lead industry
must overcome the general public's concern about the toxic
effects of lead.

Significant market potential exists in such new applications
as asphalt in road surfaces and roofing shingles. and as a
stabilizing ageflt in plastics. In asphalt. lead diam)ldithiocar-
bamate tLDACI acts as an oxidation inhibitor and helps pre-
serve asphalt road surfaces and roofing shingles. Initial market
potential is projected to be 70.000 tons of lead a year. but with
annual consumption of 30 million tons of asphalt. LDAC could
provide significant growth potential. In plastics, lead can be
used as a stabilizer in plastic pipes and other shapes. Initial
market potential for this use is estimated to be 30.000 tons of
lead a )tar.

The use of lead in auto body solder has been declining
steadily because of OSHA workplace standards concerning
workerr exposure to airborne lead during the grinding process.
Lead ue in auto body solder will be banned entirely by 1986.
but nigotics could allow continued use of lead solder in auto
btdie. The development of robotic grinding, however, is still
several years away. Eventually. this use of lead could increase
consumption by O.t(X)- l(X).(XI tons a year.-Davi dSioner.
016ce 4I Btrn" Iiidiosries. v!02) 1377-0575.
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NY IOU2
id4.'" Vawru C.ude Pn*,a,. 1Y3 Edditm. BRea of Mien. U.S.
D-pnmc at Inienor. Wshlaaem. DC 20241

Lef lnii j n .VaVkhd Mie" Cumm dty Suftl,,. Bun of Mies. U.S.
Dctamnmoa of later. Wa l upmu. DC '20241.

UeAlrA Repan. Naum"d Auicstao at Recyclitn IndAanes. Inc. 330 Mad-
rm Mn AsctNw York, NY t100t7

ZINC

Current Situation

The U.S. economic recession ended in late 1932. and zinc
(along with aluminum) led the recovery in the nonferrous met-
als sector during 1983. Zinc consumption increased 12 percent
from its depressed 1982 level primarily because of increaiWd
demand from theautomotive.and steel sectors. Thi i'nitije
in demand, merchant shonages. and relatively low produced
stock levels caused by inventory liquidation during 1982, caused
prices to firm and then increase: by the end of August the price
for benchmark High Grade was 46 cents a pound compahd to
38 cents a pound at the beginning of 1983. a 21-percent in-
crease. On the negative side, domestic production ccitinued
to decline.

The 1983 production decline was caused. in pan. by the
indefinite closure ol ASARCO. Inc.'s'Corpus'Christi'. Texas'
refinery: The clostiri-as reportedlyithe result-of the Iick.of
sufficient feed material caused, in turn. by the closure of the
East Helena. Montana zinc fuming plant and reduced availa-
bilitv of concentrates from Mexico. The Corpus Christi facility,
with an annual capacity of about 114.000 tons. is the largest
domestic zinc refinery. The closing left only four Producers
operating, with annual capacity of about 320.000 tons. This
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conpre'. ti capacity olnore than I million ton,, in I- earlh
197t"'.

In tther developments, Involving the producer. the lunker
Hill l a.-znc-'.ilvcr relinrs %%a% sold. alIer evcral unsuc-
ceslul attempts. to a limited pirtne rhip. and Gull and W .tcrn
Indu,,tne. Inc.. announced plan'. to divc.t utsl ot Ith Natural
Rc,,-urc., Group. Thi- Group include, Jerey limr.- Zinc
Conqan%. CaAsslk. Tennesee. -Io .ercet t us hih i-s so rK'd
by Union Minere. a BeIgium-bacd firo.

Steel galiantg continued to he the largest use of in.-
accounting fr lightly les s, than .4) percent at ttal knsunip-
titr. The principal usc or galan h zed %tel i in the automoitve
indutrv'. The outlook for zinc use in' galvani/inL i%. right
bccause t the need to provide better rust protection Ibir au-
toxnitle'.. Ciirysler Corporation ha'. an ueecd it,% intention
to increae the use of "one.and-a-hall.smde" coated steel for
outer body parts. "'one-.id" in outer hood,, and deck'.. and
",tw'.ide' for previouly uncoated inner body panel. Ford
Motor Company has also announced irlrcad use of galva-
nizcd steel in certain models. Pans to be galvanited include
the inner and outer hNxd panels. qtlamer panel. dash pintv,,.
and rmost at the door panels. The other automaker are taking
similar actions. Primarily as a re'.ult ot increasd autonbile
output. increased quantities of galvanized steel in each auto-
mobile. and the increase in construction actiato . inc con-
sumption in galvanizing amounted to 415.X) ton%,. It) percent
above the 1982 level.

Zinc use in diecastings is the second largest coftuning mar.
ket, accounting for 26 percent t tolal consunption. Since nost
dicecalines arc used in automotive applications,. ihe reurgence
of automotive output had a positive impact on di xa'.tinz con-
sumption. In 1983. zinc consumption in diecaslIng totaled
224.000 tons. 6 percent more than in 1982.

Production of brass, an alloy olcopper and ,inc. i'. the othcr
major demand sector for zinc. and bra'.' use is disper.ed aning
many c6nomic. ectors. With the economic recovers. con-
sumption o zinc for the prxduction of tras' inrcaseM to 108.0W0
tons in 1983. 22 percent greater than the prior year level.

The amount ot zinc used in other products increased 22
percent in 1983. to 127.000 tons. prinrily c 'aus of in-
creased zinc consumption in coinage. The substituton of zinc
forcopper in the penny ha,, established a significant new market
(or zinc. The new penny contains 9S percent zinc with a 2
percent copper coating, compared to 95 percent copper and 3
percent zinc in the former penn%. The decision to '.ub,.titute
zinc for copper was made because the price of inc is belos,
that of copper.

U.S. inc" produce ton Capavitv lechied %uhstanctall) dunn,
the I l970 nd earl) I9(",. ak-%.q.g increa'dImpon. io ullfill
dois.-c consumpton re:qulrcr..nt,. In 1993. imporm. of 'lah
/inc rowe to 5NttXN ton'.. I13 percent rmoe than inl 982,jmiort
Ivnetratitn i'. enspected to ,intnuc to inrcase a oth.r coun-
tries cspnd .apacit, Mslc t..(r example. in Oct4er W'l2 -

hrought on ,tream a news ztin retineqr ih an annual cap awci
ot aoiut 126.(K1) Ion%. A larVe pn tt thi'. output Is dcstin.'d
tor the U.S. market..

Zine pn..- began I'J3 at .8 cent a pound and remained
at that keel until the od at April. s'hen the price ua'. increased
to 40 cent. a pound. The antupat.in of a strng %cond hall.
reduced inventorie., and reported '.hortae'. of merchant ma-
erial caused the price to reach 46 cent. hi the end tt Augu.t.
21 percent higher than at the stan of the year.

Outlook for 1984

Tbe.rCvIVal 9L. onormi activity In 1913 i. expected to
continue in 1994. Increa'.d toutput in the .uittiitik idut.nl..
one of the tv,'o malar Mt.n- end-use nduftrie. ,uld pros ide
th. primary) impeu u tor irwrJd zinc consumption. Increased
consumption Is also antocipated in construction,. th other mjuor
i'nc end-us. market hosvsesr. the lesel o interest tels:% could
lim;t the extent ot the imreas In this t or. Rclaticl, los
zinc inenatrie'. and reduced domxstic production capJciti in-
dicate that shortages ot the metal could eselop. making. tunher
price increase! possible. although at a nore moderte rite than
in 1983.

Continuation of the upssard trend in the ectmom% in 1984
should cause /inc demand to increase to'.24.tMNJ ton'.. , percent
more than in 1983. An estimated I I-percent rise in autoonbil
output %%ill lead the increase in demand lor tinc. Construction.
advancing at a rclativel1 nxkt 4 percent. %%ill als) make a
contribution.

Prinanl% because of inc'as d automotive output. the amounts
of zinc used in galvanized steel products and for diccastings
are expected to increase 5 percent and 7 percent. repictively.
Such increases %ill result in zinc consumpion of 434.0tJ tons

Jor galvanizing and 240.0)00 tons tor diecastings. The con-
sumption t zinc for the penny. estimated at 50.(00) tons. will
continue to provide a sub%tantial market.

U.S. production of zinc is protected to increase 17 percent
in t 9H4, Actual'U.S. production lCsels could be signiticant~y
different than that protected. hoseser. because of the uncer-
tainty surrounding ASARCO's plan'. tor its Corpus Christi.

Slab Zinc in the United Stales
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Zinc linpil are xecd lo incrcac ahout 3 percent. ti
SMXS.N1t Ioni. limpo may increa-i nuom than thai. hlt-oAvcr.
ai tiw% htircin prol-lucxr-, ,uh a% le co. aiicnp ill cpainJ
their gcirlwlration til Ih L.S. miiari..

Long-Term Prospects
Zinr" ctnumptitn in 181 i% expected to tOlal 'lightl I.'

ihan 1.2 million tons. an anmrst otqual tio it 1978 klel. Gal.
vani/ingl nill continue to Ie the lar-em applicalitm 1itvi nc.
although coniictitlln for the protective coatIinl;- narit i-i c,-
pc.ctd 1o intcnilfy. Product%, uing It-. zinc per unit than Sal.
vinrtod %tel.I. s uh a% Salhalune 0uS percent ahominunq. 43.4
r-cn:nt ),inc. 1.6 percent ,ilihctl). -iould expand their -hart: il
she to. lnlg. marklc. The reduction in pr-unit zinc con-ump-
tion -Aiill. hi-iwemir. be partially ofl-iei by an c¢pandiny u,,c ofl
coalin-i. pnmarily through li-in by the auoollsbuk industr.
14- increawi thei ru'4 protcion of sheur product-. In addisso.
Sav-an. a coaling if 93 percent zinc. 3 percent aluminum, and
a imall quantity ofi mi,.h metal. ha% ken dev clo-pesd by IN
Intcrnati -nal Lead Zin" Rc -iarvh Organizalikn and i% report d
to hive she polcntial to- compete %% A iualvalunic.

The Ui iul galvanized %ifix in rcidential tl ition ha.,
Il- pidwntial liii cxpani~ton. In -nc cjaw-. galvani/ed mivl
,Uitling. Ill%. etc. ar pfilcd -it tc more W'anita%.u than
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IhN" rli-mi plk,% till Ithe o cointpiriong iatrial-.
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ALUMINUM

Th aluminum indu~lrv include all of w.wral SIC %A'dc4.
and par tit othrem. InJutr ard cmpltien dail arc Ior
lerimar pritJtlctitln of aluminum I SIC 33.:Q aluminum %hLci.
plaic. .'nd lijl iSiC 3

.. ll aluninun c%rudJ p t'J.-t iSIC
31541; aluminuli rolling and dr',ming NLC iSIC 1.4331; ark
aluminum Iisn rc, lca-isngI iSIC 14.l I.

Alumiiinum p4od dala alas uicludc condod ya aluminum
sin ot SIC 3.141I. in -ulawi o'r cow'rcl iluinuni ti:r and
,Achl4 I:li isl SIC 3357. aluminum ri mitr and pal¢ ipin tit'

SIC 3310h. anl aluminum Ii-iring% ipaN t IC .14(1.1%.

Current Situation

Ilic liminul illn tr' r'ltlnod %Ironul% Ironeri i. 4-
pr ' t'..-d 2 k 'l and. along milh iinc. It'f lhc nnrlr-nou%
i1l4.alkid uhr in ihe re vrv rt lf K 7 h '! kun1 rxo", ' '

..auc.J aluminum rutluJu %hivnl, Iii inrwa.c 12 pvrnnl. to
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June 7, 1984

CRITIQUE OF "RATIONALE FOR
TAXING ZINC" (ICF, Inc.)

The rationale paper contains several broad, as well as
inaccurate, statements concerning zinc and arranges them in
such a manner as to create the inference that zinc in most
forms is hazardous to human health and the environment. The
converse is, however, more accurate -- that is, zinc, except
where combined with other chemicals that are generally toxic
in and of themselves, does not present a danger to human health.
Moreover, only an extremely small percentage -- 0.8 percent -- of zinc
consumption or use in the United States is used in the manu-
facture of zinc bearing chemicals that are regulated as "hazardous
substances."

Hazards

Statement #1: "Zinc and numerous zinc compounds (e.g., zinc
cyanide, zinc phosphide) are des gnated hazardous substances under
the CWA, CERCIA and RCRA, and are hazardous materials unde DOT'Fs
Hazardous Materials Regulations (HMR)."

FACTS:

A. This statement is false regarding the designation of zinc
as a hazardous substance and misleading in sug estin
that the presence of zinc in compounds is the basis for
such designation. Neither zinc metal nor zinc oxide,
which together constitute 98. of total U.S. consumption
of zincare designated as "hazardous substances" under:

- 311(b) of the Clean Water Act (CWA), which provides
protection against "slls" of hazardous substances
and oil (40 CFR 116, 1 7);

- RCRA (40 CFR 261.31, 261.32, 261.33);

- CERCLA (incorporates other statutes by reference); and

- DOT's Hazardous Materials Regulations (HMR) (49 CFR
122.01).

Consequently, the zinc-bearing chemical compounds listed as
hazardous under Section 311(b) of the CWA (15 compounds), DOT's
HMR (24 compounds), RCRA (2 compounds), and CERCLA, which Lnerely
incorporates these listings by reference, account for only 0.8.
-of U.S. consumption of zinc metal products. Moreover, the zinc-
bearing chemical compounds listed as hazardous under these statutes
are not designated as hazardous because of the presence of zinc,
but rather because of the presence of other chemicals that are
toxic in and of themselves, e.g. arsenic, cyanide, ammonium chloride,
etc. It is thoroughly misleading to attribute the toxic effect of
certain zinc salts to the zinc portion of the compound and is
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analgous to saying that sodium cyanide is toxic because it
contains sodium.

B. Zinc's classification as a "toxic pollutant" under
Section 307(a) of the CWA is a misnomer. Congress
used the term "toxic pollutant" before EPA had ever
classified zinc as such.

Background: EPA has recently promulgated (March 8, 1984)
final regulations under Section 307(a) of the CWA setting forth
effluent limitations and pretreatment standards for waste water
discharges from nonferrous metal production, including zinc.

(Waste water discharge from the production of zinc is to be
regulated in terms of pH (acidity) and the amount of suspended
solids of metal in the water -- at 0.42 mg/I which is actually
less than the secondary standard for zinc under the Safe Drinking
Water Act.) These regulations were required to be issued under
the 1977 amendments to the Clean Water Act (section 307(a)) and
pursuant to a 1976 consent agreement resulting from litigation
brought by the Natural Resources Defense Council against EPA
(NRDC v. Train). That consent agreement contained a list of
65 substances, including "zinc and compounds," and termed them
"priority pollutants" for which EPA was to promulgate effluent
standards. The settlement agreement was developed and finalized
in 1976 between EPA and NRDC without any consultation with the
industries affected, including U.S. zinc producers and consumers.
Subsequently, the conferees on the 1977 CWA amendments acted
independently of the House and Senate-passed bills to add new
lan uage incorporating by reference the list of 65 "priority
"ollutants" for which effluent standards were to be promulgated,
but calling them "toxic pollutants," the pollutant category of
greatest concern.

C. EPA has recognized the mininal toxicity of zinc in
drinking water, and it is regulated under the Safe
Drinking Water Act's secondary standards -- "based
upon taste considerations." EPA states in its October
5, 1983 Advance Notice of Proposed Rulemaking (ANPRM)
announcing a possible revision of the primary drinking
water standards (emphasis added):

"'...Zinc is relatively non-toxic and is an
essential trace element. A Wide margin of safety
exists between normal intake from the diet and the
amount likely to cause oral toxicity. At drinking
water concentrations high enough to cause gastro-
intestinal disturbances, zinc would impart a stron
astringent taste and milky appearance in water. Zinc
interacts with other trace metals and has a protective
action against toxicity of cadmium and Lead... Treat-
ment for zinc reduction is limited to processes which
reduce the corrosivity of water... and the WHO (World
Health Organization) recommends that zinc be kept
below 5 ug/1 for aesthetic reasons." (See Federal
Register, Vol. 48, No. 194, p. 45517.)
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Statement #2: "Elemental zinc exhibits a low toxicity. Some
zinc salts are known or suspected carcinogens. Zinc compounds
such as zinc oxide can cause metal fume fever and chills when
its fresh fumes are inhaled, and zinc chloride causes ulcerations
of the skin and mucous membranes. Some zinc compounds are also
toxic to freshwater animal and plant species."

FACTS: This statement contains both glaring inaccuracies
and overly broad generalizations that are misleading.
Each element of this statement is discussed below.

A. "Elemental zinc exhibits a low toxicity.-" EPA describes
zinc in its October 5, 1983, ANPRM on possible revisions
of the primary drinking water standards as "relatively
non-toxic and is an essential trace element."

B. "Some zinc salts are known carcinogens." EPA and the
Food and Drug Administration have both said that
excessive consumption of zinc is not carcinogenic.

I. The Food and Drug Administration (FDA) proposes to"affirm that zinc oxide and zinc sulfate are
generally recognized as safe (GRAS), with specific
limitations, as direct human food ingredients and
to affirm that zinc chloride is GRAS as an indirect
food ingredient." (See Federal Register, Vol. 47.
No. 207, October 26, 1982, pa e 47441 ff.) FDA
notes that 1971 and 1977 National Academy of Science/
National Research Coucil surveys indicate that zinc
oxide is used in such foods as breakfast cereals,
dairy products, and reconstituted vegetables. Zinc
sulfate is used in such foods an non-alcoholic
beverages, beverage bases, and infant formula (Ibid,p. 47442).

2. FDA reports that excessive consumption of major zinc
salts can induce temporary anemia and that these
salts are not carcinogenic. In this connection
FDA's Select Committeeon GRAS reported (as quoted
in the proposed rule):

"In general the most important effect of feeding
excess zinc appears to be a specific microcytic
anemia, probably related to changes in iron and
copper utilization... ' ;ensive studies indicate that
feeding zinc oxide or zinc sulfate at levels in excess
of 500 mg of the salt per kg has no consistently
adverse effect. It would appear that the nature of
the compound plays a significant role in the toxicology
of zinc." (Ibid.)

3. The Select Committee also stated that there was no
evidence of carcinogenicity in rat studies involving
the feeding of excessive levels of the following
zinc salts: (1) zinc oxide, (2) zinc acetate, (3)
zinc carbonate, (4) zinc sulfate. (Ibid.)
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4. EPA's 1980 Ambient Water Quality Criteria for
Zinc notes that there was "no evidence that zinc
given via the oral route or parenterally (intra-
venously) could cause tumors." (page C-42) It
further states that:

"The mutagenic effects of zinc have been
discussed by the National Research Council which
could not find literature that suggested zinc is
mucagenic in animals and human beings nor have
any new data appeared on this subject. The same
conclusions can be made with regard to tetragenesis.
The greatest risk is related to zinc deficiency."
(page C-46)

C. "Zinc compounds, such as zinc oxide, can cause metal
fume fever..." This no longer occurs under modern
industrial practices. Metal fume fever was in.he past
fairly common in zinc production workers that were exposed
to very high concentrations of zinc fume prior to the
advent of modern ventilation controls in the workplace.
Such maladies do not occur due to general environmental
exposure to zinc and this non-debilitating disease
does not occur in today's workplace. In this connection
EPA's Ambient Water Quality Criteria for Zinc (October
1980) further rebuts the rationale paper's assertion:

"Metal fume fever only appears after exposure to
freshly produced metal fumes which can penetrate
deep into the alveoli. Zinc oxide dust or other metal
dusts are not capable of producing the disorder...
There have never been any fatalities from metal fumd
fever, nor does it cause long-term sequeler." (page
C-28)

In sum, the only threat ever posed by metal fume
fever was solely at the production point for zinc oxide
and was a result of the fumes. Consequently, it is
impossible for it to occur at a Superfund site and was
a concern involving occupational safety and health for
a limited number of metal workers -- a concern which no
longer exists in today's zinc plants. In view of this,
the rationale paper's assertion is both a gross over-
simplification and irrelevant to Superfund.

D. "Zinc chloride causes ulcerations of the skin and mucous
membranes." Zinc chloride can cause such ulcerations
because of the presence of chloride, as an anion, not
because of the zinc itself. As a concentrated chloride
solution, zinc chloride is very acid, but the acidity
diminishes rapidly on dilution by most solvents. It is
used in several types of industrial processes to dissolve
other organic substances for skin wounds and was formerly
used as a caustic. When used in medicine its "burning
properties" are limited to the area of application.
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E. "Some zinc compounds are also toxic to fresh water animal
and plant species."

Chemical compounds that contain zinc may pose potential
problems for aquatic animal and plant life if present in
abnormally large concentrations and amounts. EPA's Ambient
Water Quality Criteria for Zinc (October, 1980) discusses
the acute and chronic toxicity of zinc to freshwater animal
and plant life and essentially concludes, however, that
most fish and plant species are not significantly adversely
affected by the presence of zinc in water. Moreover, the
numerous studies noting fish kills in the report are based
on exposure to zinc chloride, zinc sulfate, and zinc
nitrate -- compounds of zinc with other chemicals. In
this connection, the Criteria Document states:

"Paramount to the question of zinc toxicity are the
physical and chemical state of the zinc, the toxicity
of each form of the zinc, and the interconversion to
be expected among the various forms. All zinc forms
are presumably nontoxic unless they can be sorbed or
bound by biological materials. Conversely, all zinc
forms are potentially toxic (to aquatic life) if they
can be sorbed or bound by biological tissues... Thus,
the toxicity of undissolved zinc to any organism e-pends
on feeding bits with the result that plants and most
fish would be relatively unaffected by suspended zinc.
but many invertebrates could be adversely affected by
ingestion of sufficient quantities of particulates
containing zinc... (Thus. the) toxicity of zinc, as
well As other metals, is reported to be influenced by
a number of chemical factors including calcium, magtnesium,
hardness, PH. and ionic strength. These factors appear
to offset the toxicity of zinc by influencing the pro-
portion of available zinc or by inhibiting the sorption
of available zinc by biological tissues." (Pages B-2,3)

Consequently. the statement that suggests the mere
presence of zinc compounds will destroy aquatic animal or
plant life is a gross oversimplification of what appears
to be a very limited impact.

Statements #3 and #4: "Cadmium and some cadmium compounds (e.g..
caMium acetate. cadmium bromide. cadmium chorideL antimony and
numerous antimony'compounds e.g.. antimony pentachloride, antimony
trioxide, antimony trifluoride). and mercury and mercur compounds
(e.,* mercur ic cyanide, mercury fulmnate, mercury sulfate) are
designated hazardous under the CWA, CERCA and RCRA and are hazardous
materials under KKfR."

"Cadmium has been shown to be a teratogen, a carcinogen. and a
mutagen. Cadmium is toxic to numerous plants and animals, it is
also flammable and upon ignition can explode. Many antimony and
mercury compounds are highly toxic or lethal when ingested or inhaled
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and are also irritants to the skin and mucous membranes. Some
antimony compounds are known to form explosive mixtures with other
compounds."

FACTS: While these statements are ostensibly correct, their
use as a basis to impose a tax on zinc production is disingenous
and misleading because it seeks to link zinc to cadmium's and
mercury's toxicity. Moreover, the relative toxicity of metals
ts a function of the particular chemical form in which it is
manifested, which in turn determines whether or not it is
absorbable by tissue, and whether it occurs in toxic con-
centrations and toxic amounts. Zinc, however, is considered
generally to be non-toxic and only mildly toxic to humans at
excessive cpcentrations. Finally, H.R. 5640 proposes to
impose a siilar tax on cadmium and mercury and, consequently
the inclusion of these statements suggest an attempt to "pad
the rationale for imposing a tax on zinc.

Releases

Statement #5: Zinc, related metals, and their compounds have been
found at the following number of the 881 Hazardous Ranking System
scored sites:

Metal Number of Sites

Zinc 106
Cadmium 122
Mercury 76
Antimony 5

FACT: The mere presence of zinc at the 106 sites in no way
=ncates whether zinc was even the problem to be resolved.

The November 1983 report of ICF, Inc. to EPA:,upon which this
statement is based, notes that (emphasis added) "the data
base also omits concentration data. The HRS data do, however,
provide insights into the occurrence of exempt and associated
substances relative to other substances used in scoring sites
for hazardous content." ("Analysis of Substances Exempt from
CERCLA Tax...," November 1983, ICF, Inc. at page 2-4.)
Consequently, the only measure presented in the report was
whether the metal was present in detectable amounts, not
whether they presented any pollution problem. Metals,
because of their persistency, are easily identified at
very low concentration levels and, thus, can be expected
to be found at most sites if an analysis for metals is con-
ducted.

This same ICF study then "leaps" to the dubious conclusion
that because substances are merely present at many sites.
expenditures to clean them up will be measurable." (page
2-15) In sum, the ICF study, by its own &dmission, lacks
data on the concentrations and quantities of zinc at the NPL
sites (p. 2-11), and assumes, in conjunction with the rationale

gaper, that the mere presence of a metal, 
such as zinc, is a

asis upon which to launch a cleanup action.

0
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Statement 06: "Typical examples of National Priority List (NPL)
sites containing zinc, cadmium or mercury include:

-- Iron Mountain Mines, Inc., Keswick. California: Contam-
ination of soil, surface water, and groundwater by wastes
deposited at tailing ponds and pits. Hazardous substances
found include copper, cadmium, and zinc.

-- California Gulch, Leadville, Colorado: A ravine cut by a
stream is contaminated by mine drainage. Hazardous sub-
stances found include manganese, lead, zinc, copper.
cadmium, iron and cobalt.

-- Tar Creek. Ottawa Countvy Oklahoma. Water and air con-
tamination from mine drainage. Hazardous substances found
include cadmium, lead, zinc, and iron."

FACT:

A. Iron Mountains Mines. The site involved abandoned copper,
not zinc, mines that operated from 1877-1962. The principle
problem involved acidic mine drainage which has resulted in
acidic water in those areas of the stream adjacent to the
tailings piles, as well as the deposition of granular ore
tailings in the streams. As a result, very sensitive trout
and salmon species have been killed. It is noteworthy that
substantially larger amounts of iron, as well as some aluminum,
are also contained in these piles, and the acidic drainage
would render all metallic minerals soluble in such circum-
stances. In any event, zinc is merely a mineral present in
the waste rock along with several others at this abandoned
copper mine site.

B. California Gulch. This is an abandoned lead-zinc mine and
the principle problem is also acidic mine drainage. More-
over, the stream referred to is essentially an intermittent
stream and is not inherently capable of sustainingaquatic
populations, if any, of significant size. Finally, there
are no known instances of toxic effects on livestock which
drink water from the Arkansas river and fish continue to
be caught at the confluence of the California Gulch and
the Arkansas River.

C. Tar Creek. Oklahoma. This area is an abandoned lead and zinc
mining district. The recent report by the Oklahoma State
Health Department (released January 9, 1984), included:

-- There are no adverse health effects, as long as mine
water is not consumed;

-- Properly treated water of the Neosho River, Spring
River and Grand Lake is safe to drink;

-- Fish from the Neosho River and Grand Lake are safe to
eat;
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Air in the mining region is safe to breathe;

-- Current water supplies provided by the Roubideaux
ground water formation are safe to drink.

Production

Statement #7: "Wastewater from pretreatment of zinc ore and ore
processing is sent to a failings pond at the mine site. These
waste streams contain lead, zinc, copper, cadmium, antimony and
mercury."

FACT: This statement is misleading in its characterization of
\the-water used to transport the remaining ore from which
the zinc has been extracted as "waste water" and in conveying
an implicit presumption that these metals, if they occur,
are in a toxic chemical form. First, tailings consist of the
finely ground waste ore, from which the desired metallic mineral
has been removed that must be hydrologically transported in a
water slurry to a surface impoundment. Second. these metals,
if they are present in the scurried waste rock tailings, still
remain in their unprocessed natural mineral non-toxic form,
although in granular waste rock.

Statement #8: "Wastes from zinc Production contain zinc and other
m1tal oxides, cadmium, lead. cyan ide, managanese, zinc, copper, and
mercury."

FACT: This statement, which refers to waste streams from
the zinc smelting and refining process is so broad that it
lacks any definition. It is misleading because it presumes
the toxicity of all these metals, irrespective of the chemical
form in which they occur and their relative concentrations.
Moreover, in the U.S. there are now only 4 operating zinc
smelters, and a fifth has recently announced its intention
to reopen after being closed for over 16 months. These smelters'
wastestreams are subject to EPA regulations under the Clean
Air Act and Clean Water Act, and consequently their emissions
and waste water treatment discharges are subject to EPA standards.
Moreover, most waste streams which contain substantial quantities
of metals are recirculated back to other recovery units in order
to avoid loss of these metals' values. The remaining sludges
or the larger volumes of "cinder-like" slag contain small
amounts of unrecoverable metals and inorganic salts. The
relatively low metal concentrations in the slag
are not likely to contaminate ground water or the environment
because of low solubility. Consequently, the threat to the
environment is minimal and no hazard is posed to human health.
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Statement #9: "Wastewaters from scrubbing of gases high in sulfur
dioxide contain relatively high concentrations of mercury."

FACT: This statement is both erroneous and also misleading
In'-mplicity suggesting that zinc smelter wastewater is
discharged without treatment. In'this connection, ICF's
own report to EPA states:

"Gases high in sulfur dioxide, from the roasting of
zinc concentrates, are 'scrubbed' (sulfur dioxide is
removed in a sulfuric acid plant). The scrubbing residue,
or sludge, contains almost all the mercury from the zinc
concentrate. This sludge may be recycled, but recycling
is difficult if the mercury content is high. If it is
not recycled, it remains as a byproduct and must be disposed
of at a waste disposal site either on or off the mine site."

The mercury is therefore captured in the sulfuric acid
(not the water), that is manufactured in the smelter's acid
plant, is removed, and then contained for later disposal.
Consequently, the containment and disposition of the mercury
is a problem to be dealt with at operating smelters, not at
abandoned mine sites. To have included this statement as a
basis upon. which to impose a tax on zinc producers is at best
in error and in fact disingenuous.

39-919 0 - 85 - 34
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PURPOSE: Exclude zinc from list of taxable substances

BACKGROUND: o 1900 Superfur.2 law correctly exempted zinc from tax and
substituted instead zinc chloride and zinc sulfate.

0 Zinc exempted in 1980 based on absence of data supporting
treatment as hazardous and because of potential for adverse
impact on domestic zinc industry.

• H.R. 5640 would unjustifiably tax zinc in lieu of zinc
chloride and zinc sulfate.

SUPPORT FOR ZINC EXCLUSION - The basis for taxing zinc is embodied in an
EPA document, "Rationale for Taxing Zinc," which is full of Lnaccuracies
and ignores not only its own data but the substantial body of other
expert scientific data documenting zinc's relatively benign nature.

• "...Zinc is relatively non-toxic and is an essential trace
element." (EPA, ANPR, October S, 1983.)

* "Zinc interacts with other trace metals and has a protective
action against toxicity of cadmium and lead..." (EPA, ANPR,
October 5, 1983.)

" ...the National Research Council which could not find literature
that suggested zinc is mutagenic in animals anadRuman beings...
The same conclusions can be made with regard to tetragenesis.
The greatest risk is related to zinc deficiency." (EPA, 1980
Ambient water QuaLityriteria 'or ZLnc.)

" "...zinc oxide and zinc sulfate are generally recognized as safe...
as direct human food ingredients and...zinc chloride is safe as an
indirect food ingredient." (FDA, FR 47441 ff., October 26, 1992.)

*"...extensive studies indicate that feeding zinc oxide or zinc
sulfate at levels in excess of 500 mg of the salt per kg has no
consistently adverse effect." (FDA, FR47441 ff., October 26, 1982.)

The Select Committee concluded there was no evidence of carcino-
genicity in rat studies involving the feeding of excessive levels
of zinc oxide, zinc acetate, zinc carbonate and zinc sulfate.
(FDA, PR47441 ff., October 26, 1982.)

EPA's RELIANCE ON INFERIOR DATA - EPA's zinc "Rationale" document is drawn
from a November 1 by OFr, Inc., which surveyed 88l waste sites with
the following results.

o ICF found detectable amounts of zinc at 106 sites but states
that its study "...omits concentration data."

o ICF maintains its study provides "...insights into the occur-
ence..." of zinc.

o ICF urges caution in interpreting its study "...because infor-
mation on sampling procedures& types and locations of samples
to drinking water supplies are not available."

0 ICF concludes that mere detectable presence of zinc will entail
cleanup at "measurable" cost.
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July 13, 19b4

ZINC AND HUMAN HEALTH

Concern is growing within the medical community that the
American diet is deficient in zinc -- a trace element essential
to human health. The importance of zinc is highlighted in the
attached articles; the table below summarizes the beneficial
uses of zinc and problems associated with zinc deficiency.

Zinc Uses as a
Health/Treatment Aid

Atherosclerosis (hardening of the
arteries)

Urinary frequency, irritation,
infection, and difficulty

Prostate irregularities
Male infertility and impotency
Cold prevention
Infection
General immunity
Necessary for DNA and RNA functioning

and reproduction
Surgical and wound healing
Burns
Sickel cell anemia
Crohn's disease (a debilitating

ailment of the gastrointestinal
tract)

Acrodermatitis enteropathica (AE) --
a rare and often fatal childhood
disorder resulting in diarrhea,
vomiting, hair loss and severe
skin outbreaks

Body odor
Canker sores
Smell and taste perception
Night blindness among alcohol abusers
Lead absorbtion
High cholesterol
Acne
Skin ulcers and irritation (calamine

lotion is zinc oxide with a small
amount of ferric (iron) oxide)

Infant formula
Dwarfism/slow growth
Thymic atrophy

Problems Associated With
Zinc Deficiency

Atherosclerois (hardening of the
arteries)

Prostate irregula.1ties
General immunal deficiencies
Multi-generational effects if

mother zinc deficient during
pregnancy

Hale and female infertility
Slow fetal growth
Abnormal fetal development
Prolonged child birth labor
Dwarfism ,
Cancer of the esophagus
Delayed wound healing
Chronic skin ulcers/lesions
Malnutrition
Pulmonary infection, including
TB

Uremia
Anorexia
Impaired taste and smell
Pica
Hypogonadism
Impotence in renal dialysis

patients
Intention tremor
Jitteriness
Diarrhea
Baldness
Dermatitis
Growth Retardation
Depression
Night blindness
Hair and nail problems
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STATE OF THE AMERICAN ZINC INDUSTRY

Zinc is a vital material, as evidenced by the Government's
current stockpile target of 1,425,000 tons. Its main uses are
in galvanizing to protect steel from corrosion, in die castings
(where usage has been declining because of their decreased use
in automobiles), and in brass. The U.S. has ample reserves of
zinc and despite some older and less efficient plants, mining and
smelting technology is generally competitive with that of foreign
producers.

Since 1969 there has been a severe erosion of this country's
competitive position in the world zinc market. Following widespread
closures, U.S. zinc production and consumption stabilized for
a few years in the early 1970's. U.S. zinc consumption dropped
sharply in the 1975 recession, however, and only be an to return
to pro-recession levels in mid-1983. An excessive flood of zinc
metal imports 4t distressed prices during the 1976-79 period
robbed U.S. producers of a chance to fully recover from the 1975
recession. Demand for zinc weakened substantially from 1979
through mid-com 1983. when the automobile industry recovery
began to increase demand and zinc consumption increase 12%
over depressed 1982 levels. Overall domestic production, however.
still fell below 1982 levels.

Below is a brief review of what has happened in the American
zinc industry since 1970 .

be. In 1970, the United States produced over I million
tons of zinc metal a year. In 1983, it produced
less than one-third that amount, about 295,000 tons.

Ten U.S. zinc smelters have been closed since 1969.
In 1969 this country had 14 zinc smelters, in June
1980 it had six. It now has 4 with a fifth scheduled
to reopen after being closed for more than a year.

•.. A decade ago this country was dependent on foreign
sources for 20-25 percent of its zinc metal; in 1983
the U.S. was7 percent dependent.

In 1982 and 1983, U.S. zinc average prices were 38.5c/lb.
and 42.0€/1b., respectively, both of which were depressed
years. A recent Stanford Research Institute analysis
concluded that less than half ot eh Western World s zinc
producers can make a profit at 40c1lb. In inflation
adjusted dollars. these zinc prices were at their lowest
level in 15 years and were 3- 4/lb. lower than in 1977
when U.S. producers collectively suffered a before-tax
loss.

... 1984 zinc prices improved, averaging 49-50/lb. This
recovery is the result of increased automobile demand--
a major market for zinc.
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july 21, 1984

SUMMIARY
NT KnL '4ETAL-RENOVL PF" S UPERFU4D PESTO. r TAX

Nickel metal is used in many universal products such as coins,
watches, household stainless steel items as well as prosthetic
devices. In its metal form and most common use as an alloy with
iron and steel, nickel is not considered a danger to public
health.

o R C LTH EPPECTS--Nickel metal is considered relatively
nontoxic to man according to EPA , the National Aiademy of
Sciences and the World Pealth Organization NPO). Nickel is
considered essential to animals and it is Considered an
essential element to humans. The P[M his identified nickel
as (Gnerally Recoqnizel as Safe crash) , ani concludes that's
no evidence exists that demonstrates "nickel to be a hazard
to the public as it is presently or is expected to be used in
the future."

The only incidence of nickel relatel health problems to
humans oc-curred prior to 1930 in non-U.S., heat-intensive
refineries where workers were exoosel to high concentrations
of nickel compounds associated with other metallic compounds.
Recent studies of nickel exposed workers have shown no
increased incidences of health effects to humans.

o TOXTC TY-ENVlROtlENTL '"oNRrOLS-- ike all substances, in
certain high concentrations nickel compounds may be toxic but
relative to other metals, nickel and its comoounis have a low
order of toxicity. Neither the WHO, the National Academy of
Sciences nor EP have recommended a drinking water standard
for nickel. The daily oral ingestion of nickel in food is
much higher than concentritions found in drinking water. As
a result of its Presence in foods and waterthe average adult
consumes ?00-fO0 uq of nickel per day.

Nickel compounds, not nickel metal, are listed under Section
311 of the Clean Water Nct as "hazardous substances." almost
all of the compounds are in the lowest toxicity release
category y.

Ad a metal present in the earth's crust, nickel is widely
distributed in nature and therefore, may be detected in the
soil at Suoerfund sites due to natural background levels. No
evidence exists that nickel is a oroblem at Superfund sites.
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o PROWUCTrON--The Port Nickel, Louisiana refinery is the only
pure nickel refinery in the U.S. and is capable of supplying
up to 201 of the U.S. supply. Presently, over one-half of
the plant's production is exported which means that over 80
of the nickel consumed in the U.S. is iaported. (The U.S.
consumes over 200 million pounds of nickel per year.)

In production since 1975# the Port Nickel plant has struggled
to remain even marginally economic. Since all metal prices
are established on the world market, any additional costs
placed on domestic production, such as taxes, cannot be
passed through to either the domestic or foreign customer,
therefore jeopardizing the facility's ability to compete in
the world marketplace.

No solid waste is disposed of at Port Nickel. Because of the
precious metal content, the residue is sold and recycled
elsewhere.

o TAX--Current law taxes nickel and R.R. 5640 suggests taxing
nickel metal at $14.94 per ton. Clearly, a review of the
rationale for taxing this metal is warranted in light of its
relatively nonhazardous nature and the unique status of the
U.S. only pure nickel refinery.
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NICKEL METAL - PROPOSED SUPERFUND FEE[DSTOCK TAX

The majority of nickel metal is used in stainless steel and is
not considered an environmental or human health problem.
Nevertheless, it is subject to the superfund feedstock tax under
CERCLA. If the purpose of CERCLA is to tax "building blocksO
used to create hazardous wastes, the taxation of nickel metal
cannot be justified in lightof its relatively nontoxic,
nonhazardous nature.

BACKCRPOUND: Luring the 1990 Superfund debate Congress considered
and exempted certain metals including, copper, lead and zinc from
the Superfund taxable list by substituting compounds. Even
though the case for nickel is similar to that of the other metals
exempted, Congress did not consider nickel and it simply remained
on the list of taxable substances. Therefore nickel was not
identified as a metal to be specifically studied under Section
301 of CERCLA and a "rationale" paper does not exist to Justify
its taxation.

In reviewing the EPA "rationale papers" for taxing other metals,
however, it can be assumed that because specific nickel compounds
are considered hazardous, a broad generalization is, made that all
nickel, regardless of form or concentration, is hazardous. Such
a sweeping generalization should not be made. This paper
attempts to show why nickel matal should not b4 a taxable item
under Superfund.

HEALTH EFFECTS OF NICKEL

Nickel is widely distributed in nature in various form. It is
present in sea water and most of our natural vegetation. The
average farm soil in the U.S. contains about 30 ppm of nickel and
therefore grains, vegetables and fruits, contain nickel. It is
an essential element for many animals and it is considered an
essential and beneficial element to man. As a result of its
presence in both foods and drinking water, it is estimated that
the average adult consumes 300 to 600 ug of nickel per day.

The Federal Food and rrug Administration has identified nickel as
Cenerally Recognized As Safe (GRAS), and concludes that's no
evidence exists that demonstrates "nickel to be a hazard to the
public as it is presently or is expected to be used in the
future'. The worldd Health Organization (WHO), and the National
Academy of Science consider nickel metal relatively nontoxic to
man. Furthermore, neither of these organizations nor EPA has
recommended drinking water standards for nickel. The National
Academy states that nickel metal occurs in trace amounts and
poses no toxicity problem because it is relatively insoluble and
absorbtion is low.
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Like many other substances, any concern with nickel in the
environment is not with its pure metallic forms but may arise
from specific chemical compounds that are formed from nickel.
The World Health Organization in its report on trace elements
noted that the range between the "required" and the toxic levels
of certain nickel compounds is extremely wide and states that it
is not aware of any cases of human toxicity. Nickel salts, like
copper salts, are more soluble and are considered more toxic
than their metallic forms. however, even nickel salts require
large oral doses to produce toxic effects in animals.
Consequently, no evidence exists that nickel or nickel salts
administered orally pose a health risk.

Cermatitis can result from skin exposure to nickel metal and
nickel compounds. This can occur in the general public to
persons sensitive to nickel. It should be noted that the
literature reports certain incidence* of chronic health effects
in nickel refinery workers. Such incidences occurred, however,
prior to 1930 in non-U.S. refineries that used a pyrometallurgi-
cal, heat-intensive process where high exposure to certain nickel
compounds associated with other metallic coupounds such as
arsenic, were linked to nasal and lung cancers. Not only are
such process and specific compounds not in existence in the U.S.,
but recent studies of nickel exposed workers indicate that no
evidence exists that nickel in the workplace or general
environment constitutes any health risk.

E NVIRONI ENTAL STANDARDS

Section 311 of the Clean Water Act lists five nickel compounds as
"hazardous substances but does not list nickel metal. The five
compounds and their reportable quantities are as follows.

Nickel ammonium sulfate SO00 lbs.
Nickel chloride 5000 lbs.
Nickel hydroxide 1000 lbs.
Nickel nitrate 5000 lbs.
Nickel sulfate 5000 lbs.

Four of the five compounds are in the least harmful class of
"hazardous substances' whereby EPA has determined that discharges
directly into water do not even have to be reported unless in
quantities of 5,000 lbs. or greater.
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EPA has also established water quality criteria for nickel but
qualified their riumbers as representing that "all concentrations
are expressed as nickel, not as to the specific compounds
tested.' Therefore, it is difficult to determine which nickel
compounds FPk has determined are of regulatory concern. The EPA
has established 13.4 ug/l of nickel as a water quality criteria
to protect human health. However, this level has an admitted
safety factor of 1000 and is based on a single rat study. Given
the fact that the average adult drinks two liters of water per
day, the criteria level is still approximately 22 to 45 times
less than the amount the average adult ingests per day (300-600
ug/1). In fact, the criteria is equivalent to the amount of
nickel inhaled from smoking 40 cigarettes per day.

EVIDENCE AT SUPERFUND STATES

In reviewing the Analysis of Substances Exept from CERCLA Tax
pursuant to 301(a)(l)(H)" prepared for EPA by ICP, Inc. it is
difficult to determine if nickel or nickel compounds have been
found to be a problem at any Superfund site.

ICF's review of substances found at 12 of the mining waste sites
(Exhibit 2-2) does not show nickel as be&.ng present at any mine
waste sites. The results of the inorganic sale analysis of
soil- and water indicated that nickel was *detectable "at numerous
sites but did not specify concentration levels, background
levels, nor whether nickel compounds posed any contamination
problem warranting cleanup. Because nickel is one of the most
abundant elemeiats in the earth's crust, it is inevitable that
soil and water i-mples will contain certain levels of nickel.
The concentrations and the source of the nickel present must be
determined before any alleged OSuperfund problems can be made.
There seems to be no evidence to show that nickel in any form has
created a Superfund site listing.

Furthermore, the only pure nickel refinery in the country
recycles its waste to extract the precious metals. There simply
is not a major nickel industry in this country generating wastes
that are harmful under Superfund.

CONSINPTION - USES

Stainless Steel
and Metal &lloys 86t

Electroplating 10%
Chemicals and

Catalysts 4%



Nickel metal as is evidenced by the U.S. Stockpile target of
200,000 tons is a strategic and critical material in the U.S.
economy. The majority of nickel is used in both nonferrous and
ferrous alloys and stainless steel, which comprises approximately
80% of the West's consumption. The corrosion resistant
nonferrous alloys are critical to certain aerospace military and
electronic applications. Stainless steels and superalloys are
important elements in making heat resistant processing equipment
for refining oil, for controlling stack gases in power plants and
as critical components of Jet engine parts. While nickel alloy
steels are the basis of our industrial and military equipment,
stainless steels are also commonly found in many household items
such as kitchen flatware, utensils and food processing equipment.
Since nickel alloys are corrosion resistant, they are used in
seawater applications such as water hadling systems and in ships
cladding.

Another 101 of nickel metal is used in the electroplating
business. Nickel is fed into a processing system where it is
deposited and coats the outside of the product. Examples of
electroolated products include automobile trim, household
toasters and fawcets.

The remaining 41 of nickel is used by the chemical industry in
producing nickel salts, which are often used as catalysts for the
manufacturing of other chemicals.

U.S. PRODUCTION OF N!CYM
260 million lbs.--1983 U.S. Nickel Consumption
8.6 million lbe.--NLckel Salts (4t) U.S. Consumption
80 million lbs.--1983 AMAX Production
((0% of AKAX Nickel is Exported)

The AMAX Port Nickel Refinery in Louisiaha is the only pure
nickel refinery in the United States and is caoable of supplying
up to 20% of the United States' domestic nickel supply. At
capacity, it produces around 80 million pounds of nickel per
year. Since one-half of this is exported, AMAX has only a small
corner of the U.S. market. The refinery has traditionally
employed approximtely 500 people.

AMAX purchased Port Hickql in 1971 in an effort to facilitate the
Company's entry into the nickel business and spent three years
rehabilitating the refinery by installing new processing and
environmental equipment. Upgrading the plant included adding a
new hydrometallurgical process which offers several advantages
over the older pyrometallurgical, heat intensive process it is
less energy intensive, can accommodate refining a variety of
metals - and generally aioids most of the usual environmental
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problems. Other new support facilities include a new water
treatment system and an energy saving fuel system. Since the
refinery residues (wastes) contain procious metals, Port Nickel
is selling all of the residues from the plant for the ultimate
reclamation of the precious metals. Therefore# no solid waste is
discarded at Port Nickel today.

Sinc6 production began in 1975. the plant has revmined an
economically marginal operation. Nickel prices have not
improved, but have dropped over the past few years.

The plant is not dependent on a single source of raw materials
nickel ore is mined overseas and arrives at Port Nickel from
Botswana, Australia and New Caledonia. While there are a few
known nickel resources in the U.S. at the present time, they are
not economic for mining purposes.

Over 801 of the U.S. consumption of nickel is from foreign
sources such as Canada, Australia and Norway.

Like all metals, the price of nickel is established by the world
market. Any additional costs cannot be added on to the sales
price if a producer is to remain cometitive in the world
marketplace. Since AMAX sells nickel both domestically (401) and
for foreign consumption (f0t), any domestic tax cannot be passed
through to the foreign purchaser. Any effort to equalize that'
tax must take into account both the import and export status of
the metal.
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July 21, 1984

IMPACT OF SUPERPUND TAXATION ON DMESTITC PRODUCTION

The U.S. has only one primary nickel producer in the U.S., AMAX's
Port Nickel Refinery in Braithwaite, Louisiana. Jt capacity, the
Refinery produces approximately 80 million pounds of strateguc
nickel metal per year.

H.R. 5640, as introduced, proposes to tax nickel metal at $14.94
per ton. While this tax amounts to less than $1 million a year
out of a proposed $9 billion to be raised for Superfund. It is
an unfair and additional economic burden to place on the sole
domestic nickel producer in today's depressed market. The
Superfund tax penalizes domestic producers and workers in several
avay s.

Almost three quarters of the Western world market is
abroad. ANAX sells more than fifty percent of its
production overseas, in competition with foreign
producers who do not bear this tax burden.

AMAX Nickel has not attained profitability in its short

10 year history. Nickel prices at approximately $2.20

per pound correspond to prices realized nine years ago,
and on a constant dollar basis are at a 15 year low.
Even the most efficient producer in the Western World
claims $2.50 as the break-even cost but has to sell at
lower prices in the face of commodity market pressures
from subsidized economies.

The livelihood of 450 employees are in jeopardy as is
the business spin-off to an economically depressed area
of South Louisiana. This proposed Superfund taxation
exceeds the payroll cost of 16 of these employees.



The Port Nickel, Louisiana refinery is one of the most efficient
nickel refineries in the world, producing non-harmful materials
and generating no hazardous wastes from its environmentally clean

facilities. Yet, because some nickel compounds may be considered
hazardous, nickel metal, in general, is being unfairly taxed, and
has been since 1980.

Since Superfund taxation was introduced in late 1980, the nickel
business has deteriorated steadily because of economic recession
and faltering capital goods demand. The Port Nickel refinery has
faced the challenge by aggressive cost cutting and efficiency
improvements. Labor productivity was increased by 49%, energy
efficiency improved by 25t, the workforce was reduced by almost
one-third, summer shutdowns were implemented to conserve costs,
savings were pursued in every phase of the operation and capital
spending was drastically curtailed. However, capital spending is
the key to further efficiency improvement, yet the proposed
Suoerfund taxation, equivalent to about one-third of recent

capital allocations, severely impacts the limited resources

available. Additionally, a quarter of the capital spending over

the past five years was spent on environmental improvements.

In summary, the proposed Superfund taxation (H.R. 5640) threatens
the viability of the sole producer of strategically important
nickel metal in the U.S. Even though it is one of the uost
efficient refineries in the world, it is struggling for survival
in a depressed market in the face of subsidized foreign
competition, increasing local and state taxation, and now,
unjustified federal taxation.
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AVERAGE GROSS REALIZED NICKEL PRICES
1970- 1983 iN U.S. DOLLARS
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STATEMENT OF ROBERT M. CAMPBELL, MANAGER OF CORPO-
RATE SERVICES, LITHIUM CORP. OF AMERICA, WASHINGTON,
DC
Mr. CAMPBELL. Thank you, Mr. Chairman and members of the

committee. My name is Bob Campbell. I am manager of corporate
services of the Lithium Corp. of America. I am here today because
the House bill and possibly the Senate would add lithium carbon-
ate to the list of chemicals to be taxed under Superfund. Simply
stated, lithium carbonate does not contribute to the waste dump
problem. The EPA did not find lithium carbonate or any other lith-
ium compound in a survey of 881 dumpsites. Lithium carbonate is
not a hazardous chemical. In fact, lithium carbonate is taken as a
pharmaceutical in the treatment of manic-psychosis syndrome and
EPA-has not listed it as a hazardous substance under. Superfund,
the Clean Water Act, or RCRA. To include lithium carbonate on
the Superfund 4 x list is therefore unreasonable and unjust. This
tax would adversely affect the domestic industry that has competed
successfully in world markets against Russian and Chinese suppli-
ers, and against the supply source sponsored by the Chilean Gov-
ernment. The tax penalty equivalent to $1,000 per employee per
year would be a severe disadvantage in this competition. The total
revenues raised by taxing lithium carbonate represent less than
one-tenth of 1 percent of the total raised by feedstock taxes-they
are minimal. Since the impact on this small domestic industry is
potentially so adverse and the environmental consequences of lithi-
um carbonate production so insignificant, Congress should not tax
lithium carbonate.

Senator SyMMs. Thank you, Mr. Campbell. Mr. Flora.
[Mr. Campbell's prepared written statement follows:]
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TESTIMONY OF ROBERT N. CAMPBELL
SENATE COMMITTEE ON FINANCE

SEPTEMBER 21, 1984

Thank you very much for the opportunity to appear

here today to present my views on why Congress should continue

to exempt lithium carbonate from the feedstock tax under

Superfund. My name is Robert Campbell, and I am Manager of

Corporate Services for Lithium Corporation of America, one of

the two domestic producers of lithium carbonate.

Lithium, although little known, is a versatile and

useful element found as a mineral or contained in a brine in

many deposits around the world. U.S. suppliers have been

highly successful in world markets and currently export

nearly 60 percent of their production, thus creating domestic

jobs and contributing favorably to the U.S. balance of trade.

Lithium carbonate, extracted from ores and brines,

has a variety of end uses. Its principle application is in

the production of aluminum to increase electrical efficiency

and to reduce fluoride emissions. It is also used in the

production of ceramics and glass and as a pharmaceutical.

Lithium carbonate when converted into other lithium compounds

is used to produce lubricants, air conditioning refrigerants,

welding and brazing fluxes, sanitizing compounds, high perfor-

mance batteries, vitamin A, lithium alloys and polymer catalysts

just to name a few of its varied applications.
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In reauthorizing Superfundr Congress should continue

to exempt lithium carbonate from the feedstock tax for several

sound reasons. First, there is no significant hazardous waste

disposal and contamination problem associated with the production

of lithium carbonate and its derivatives. Second# the econo-

mic impact of the proposed tax on the domestic lithium indus-

try would be quite severe. Third and finally, taxing of

lithium carbonate would contribute only minimal funding to

the Superfund program. Let me discuss each in turn.

The Adverse Environmental Im2act Associated With
Lithium Carbonate Production And Its Derivatives Is
Inconsequential

It is not clear why the taxation of lithium carbon-

ate has been proposed. Lithium carbonate is not taxed under

current law. EPA has not recommended inclusion of lithium

carbonate on the list of taxable substances. Lithium carbon-

ate is not a hazardous substance and is not regarded as such

by EPA. In fact, the FDA has approved lithium carbonate use

for human consumption in the treatment of manic depression

psychosis. Lithium carbonate production does not generate

hazardous waste. Congress should not tax chemical substances

like lithium carbonate merely because a remote derivative may

have hazardous properties. This is analogous to taxing table

salt# a common name for sodium chloride# merely because

sodium chromate and sodium bifluoride are CERCLA designated

substances.
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Superfund, as passed in 1980, imposed an excise tax

on the sale of certain taxable chemicals. The rationale for

the fee was explained in the Senate report on the bill as

follows: (S. Rep. No. 848, 96th Cong. 2d Seas.# pp. 72-73

(1980): .

The fee is assessed on substances
which are either hazardous themselves
or are the basic building blocks
(petrochemicals, inorganic raw
materials and petroleum oil) used
to make almost all major hazardous
substances.

Recently, seven criteria have been proposed for evaluating

substances for Superfund taxation (Joint Committee on

Taxation, Staff Report OBackground and Issues Relating to the

Reauthorization of Superfundo 98th Cong., 2d Seas., pp. 40-41

(1984)):

(1) The raw material, its inter-
mediate or final product, is
found at 1 or more of Superfund
sites that are candidates for
remedial action as indicated in
the Hazard Ranking System CMRS)
data base, in a Fund-financed
removal action, or in an enforce-
ment action; (2) hazardous wastes
generated in making the raw mater-
ial or a number of its intermediate
or final products are found at
2 or more of the HRS sites, in
a Fund-financed removal action,
or in an enforcement action
site; (3) the raw material itself
is a designated hazardous sub-
stance pursuant to CERCLAI (4)
hazardous wastes are generated
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in making the raw material its
intermediate or final products;
(5) the raw material is hazardous
in a number of forms (e.g., as
a raw material, an intermediate
or final product)l (6) the raw
material is capable, in one or
more forms, of increasing the
hazard potential of other sub-
stances; (7) the raw material
is hazardous, in some form
(e.g., gas, liquid, solid), if
released (e.g., spilled).

Tested by the environmental criteria spelled out

above, Congress should continue to exclude lithium carbonate

from the Superfund list of taxable substances.

Criterion I. Lithium carbonate has not been found

in its raw, intermediate or final product form at Superfund

sites. Information supplied to Lithium Corporation by the

EPA shows that tritium# a derivative of lithium carbon-

ate, was found at one of the 881 sites investigated by

EPA. Tritium, a radioactive isotope of hydrogen, is not a

final product of lithium carbonate but a remote derivative,

produced by the U.S. sponsored nuclear industry in gram

quantities from lithium-6 isotope. In addition, tritium is

one of the least hazardous radionuclides because it has a

relatively short biological half-life and low disintegration

energy. The quantity of lithium carbonate used to produce

the lithium-6 isotope which in turn is used to produce tritium

represents a miniscule portion of total U.S. production.

Thus, the identification of tritium at one site investigated

by EPA would not support taxation of lithium carbonate.
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Criterion 2. Production of lithium carbonate and

its intermediate and final products does not generate hazard-

ous wastes found at Superfund sites identified or evaluated

by EPA. No hazardous wastes linked to lithium carbonate

production have been found at National Priority List sites.

Criteria 3, 5. Lithium carbonate in its raw, inter-

mediate or final criteria product form is not a hazardous

substance under CERCLA. EPA has not listed lithium carbon-

ate as a hazardous substance under CERCLA or the Clean Water

Act and it is not a hazardous substance according to the

lists established by EPA under RCRA. Environmentally,

lithium carbonate is relatively benign and generally recog-

nized as having a low degree of toxicity. One and only

one lithium carbonate derivative -- lithium chromate --

is a CERCLA designated hazardous substance. But, lithium

chromate's CERCLA designation is based on its chromate, not

lithium content. This is apparent from review of EPA data

supporting this designation, which specifically refer to data

for soiu chromate toxicity. Chromium and chromite. re, of

course, already taxed under the current statute.

Criterion 4. Production of lithium carbonate and

its intermediate and final products generates insignificant

volumes of hazardous waste. The primary factor giving rise
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to the decision to tax certain substances was the generation

of hazardous wastes during their manufacture because these

wastes are causes of contamination at the sites the Superfund

program must address. (H. Rep. No. 890, 98th Cong., 2d Sess.,

p. 75 (1984)). Lithium carbonate production does not itself

generate hazardous wastes and any hazardous wastes generated

during use of lithium carbonate in subsequent applications

are trivial.

Criterion 6. Lithium carbonate does not increase

the hazard potential of other substances.

Criterion 7. Lithium carbonate Is not a hazardous

substance as defined by Superfund.

The Economic Impact Of The Proposed Tax
On The Domestic Lithium Industry Would Be Ouite Severe.

A feedstock tax on lithium carbonate would

adversely affect the international competitiveness

of the domestic lithium industry. At the present time, the

United States represents the dominant supplier of the world's

lithium chemicals. However, the industry faces strong competi-

tion from the Soviet Union, Chile and the Peoples Republic of

China. The proposed tax under the House-passed bill repre-

sents the equivalent of $1,000 per employee per year, which

would have an impact on the U.S. industry's international

competitive positior. In these circumstances, the impact of

the tax on the domestic industry could be seriously adverse.
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The total revenues raised by taxing lithium car-

bonate represent less than 0.1 percent of the total raised by

feedstock taxes. Because the funds raised by the tax are so

minimal# the impact on this small domestic industry potentially

so adverse* and the environmental consequences of lithium

carbonate production so insignificant, Congress should not tax

lithium carbonate.

STATEMENT OF A.R. FLORA, VICE PRESIDENT, EASTERN REGION
OF SHELL REFINING & MARKETING CO., HOUSTON, TX

Mr. FLORA. Thank you, Mr. Chairman. My name is Al Flora, and
I am vice president of the eastern region of Shell Refining & Mar-
keting Co., which is a division of Shell Oil Co. As a major contribu-
tor to Superfund, we welcome the opportunity to speak on this im-
portant piece of legislation. We would like to stress three points.
First, Shell favors CERCLA reauthorization, but since this law does
not expire until September 30, 1985, we believe reauthorization
should not take place until all the reports that are required by
CERCLA are completed, made public, and reviewed, and analyzed
by those concerned. We think this could lead to intelligent funding-
level decisions. Second, CERCLA authorization should focus on the
purpose of the original law-the cleanup of hazardous wastesites.
Now that the cleanup is beginning to work, it should not be diluted
to serve other purposes. Finally, the refining and petrochemical in-
dustry simply cannot afford an increase in feedstock taxes. If addi-
tional funds are proven to be necessary by the required studies,
funds should come from a waste-end tax to broaden participation
and reward those who minimize waste disposal. We believe a
waste-end tax is workable and enforceable. In addition, general rev-
enues and moneys gained through recovery from responsible par-
ties should be part of the funding package. Thank you.

Senator SyMMS. Thank you very much.
[Mr. Flora's prepared written statement follows:]
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STATEMENT OF

A.R. FLORA

VICE PRESIDENT, EASTERN REGION

SHELL REFINING AND MARKETING COMPANY

BEFORE THE

COWIITTEE ON FINANCE

UNITED STATES SENATE

ON

CERCLA REAUTHORIZATION

SEPTEMBER 21, 1984
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SUiARY OF PRINCIPAL POINTS

Shell Oil Company's views on the tax issues raised by legislative

proposals to reauthorize CERCLA are as follows:

o Shell is a maJor corporate contributor to the CERCLA Trust Fund

simply because of our production of essential chemicals and refining

activities. Consequently, we are interested that the reauthorized

CERCLA contains provisions which are fair and equitable.

o Shell continues to support reauthorization of CERCLA and recognizes

that an increase in funding 91 be necessary to carry out the

mission of CERCLA, that of waste site clean-up.

o The EPA is required by Section 301(a)(1)(C) of the current CERCLA to

define their needs beyond the September 30, 1985, cut off date.

This information, not yet available, will be critical in the design

of the financial package.

o Congress should reauthorize CERCLA after determining what the EPA's

realistic annual funding needs will be, and provide for such levels.

The required funds should come from a broadly based tax mechanism

rather than the narrow tax structure of the current law--which

places a disproportionate burden on the refining and petrochemical

industries.

o A waste-end tax approach appears logical since it would broaden the

base, relate more directly to the waste site problem and would

provide a strong incentive to minimize waste disposal.
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Mr. Chairman, my name is Al Flora, and I'm Vice President of the Eastern

Region of Shell Refining and Marketing Company, a division of Shell Oil

Company. I would like to take this opportunity to express Shell's views

on a matter of extreme importance to us all, the tax issues raised by the

CERCLA reauthorization.

We thank you for your continued interest in seeing that CERCLA is

reauthorized in a fair, efficient and sensible manner. Shell is a major

contributor to the Trust Fund because of our position as a large

petrochemical feedstock manufacturer and petroleum refiner. We are,

therefore, particularly interested in seeing that Congress develop a

rational and productive CERCLA reauthorization which fairly distributes

the cost of the program across as broad a tax base as possible. You've

heard from others who are concerned with the funding of CERCLA, but we

may have more at stake than others simply because of our chemical

feedstock products and refining activities.

We support reauthorization of CERCLA to a new sunset date and recognize

that an increase in funding may be necessary to get the waste site

cleanup Job done. However, we are concerned over how much money the EPA

can effectively spend In an aggressive program and how such funds might

be raised. We believe that these concerns and others should be

thoroughly reviewed before final passage of new CERCLA legislation.

There is still adequate time to examine the facts and to develop a

workable funding provision before September 30, 1985, the date the Act

expires.
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The high funding levels proposed are far in excess of what we feel are

needed for a strong waste site clean-up program. We wish to emphasize

that the EPA is required by Section 301(a)(1)(C) of the current CERCLA to

define their needs beyond the September 30, 1985 cutoff date. This

information, not yet available, will be critical in the design of the

financial package. We also understand that The Office of Technology

Assessment (OTA) has completed a study that sheds further light on the

EPA's ability to effectively manage a major expansion of the waste site

clean-up program.

We feel that the narrow funding base of the CERCLA "feedstock" tax places

a disproportionate burden on the oil and petrochemical Industries. To

dramatically increase these.taxes would serve only to further increase

the inequity of this taxing program. For example, ethylene and propylene

are volatile reactive materials used to manufacture inert polymers having

a multitude of beneficial uses. Neither ethylene nor propylene are

regarded as conspicuously toxic materials yet both are heavily taxed

under the current CERCLA and those rates are increased substantially by

some of the proposed legislation. Indeed, it is unfair that a small

handful of organic building-blocks, generally non-toxic chemicals used to

make films, fibers and plastics, currently are and would continue to be

mandated to provide the bulk of the increased taxes. The present CERCLA

tax system taxes current production to pay for past waste disposal

actions,

EPA has estimated that petroleum refineries generate less than 5 percent

of the hazardous waste in the nation while, according to IRS statistics,
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petroleum products account for 15 percent of the present taxes raised

under CERCLA. The proposed increase in the petroleum tax would add to,

not reduce, this imbalance.

If increased funding beyond that which is provided by the current

"feedstock" tax proves necessary, other funding methods must be used. A

waste-end tax approach would broaden the narrow base, relate more

directly to the waste site problem and would provide a strong incentive

to minimize waste disposal. We recognize that it will take time to craft

an appropriate waste end tax; however, since we view such a tax as a

necessary part of CERCLA, It is an important reason to take the time to

develop a workable approach that can be put into operation on October 1,

1985. If funds are required beyond

what a waste-end tax can add, Congress must look toward general revenues,

interest on accrued moneys and cost recovery from enforcement actions.

The CERCLA law enacted by Congress in 1980 is currently in place and EPA

has an implementation program which is working. There is ample time

before the Act expires for Congress to develop and enact a rational and

productive CERCLA reauthorization bill that will focus on the important

task of waste site cleanup.

I urge you to consider these points during your deliberations on this

issue and, if they cannot be satisfactorily addressed in the remaining

time available in this Congress, resist a rush to legislation that is

neither fair nor effective.
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Senator SYMMS. Senator Bradley.
Senator BRADLEY. Yes; I would like to ask Mr. Fitzgerald, do you

support taxing the lead content of gasoline?
Mr. FITZGERALD. Taxing the lead content of gasoline? No.
Senator BRADLEY. Pardon?
Mr. FITZGERALD. No.
Senator BRADLEY. Do you support taxing lead as one of the feed-

stock chemicals here?
Mr. FITZGERALD. No, we do not.
Senator BRADLEY. Do you believe that lead has any adverse af-

fects on health?
Mr. FITZGERALD. Senator, I am not a scientist. I really have no

opinion on that.
Senator BRADLEY. For the record, the EPA has done a number of

studies pointing to the decline in intelligence levels of children be-
cause of exposure to lead and leaded gasoline. The record is clear
there. Do you know what your effective tax rate was last year for
the lead industry?

Mr. FITZGERALD. To the lead industry? Just the lead industry
itself, no, I do not.

Are ou talking about my company in particular or just the in-dustry.
Senator BRADLEY. That is fine. Just tell me what the effective tax

rate was for your company.
Mr. FITZGERALD. We paid-and I don't have the effective rate.

The corporation, and we are a subsidiary, the overall corporate
group paid last year $20 million in U.S. corporate income taxes to
the U.S. Treasury.

Senator BRADLEY. And what was your income?
Mr. FrTZGERALD. I don't have that figure available, Senator.
Senator BRADLEY. All right.
Mr. CARLSTROM. If I may respond also to your questions regard-

ing lead, we don't support--
Senator BRADLEY. I m sorry. Who are you?
Mr. CARISTROM. I am Bob Carlstrom. I am manager of legislative

affairs for St. Joe Minerals Corp. and based in the Washington
office here. We are proposing in lieu of a feedstock tax, a new con-
cept of taxation that we think is much more simplified-one that
would be a tax on corporate income taxes paid. We don't think it is
a wise approach as a matter of public policy to select some prod-
ucts and exempt others from a very selective and discriminatory
taxation approach. We do recognize that there are health problems
associated with lead. We are very much aware of what is occurring
with respect to taking the lead out of gasoline. For our purposes,
that is abut 3 percent of our product that goes there. We do, how-
ever, recognize that lead has a bad reputation. It can be a bad
actor in certain chemical forms, and we do recognize that. We did
earlier on--

Senator BRADLEY. What is the surtax that you are recommend-
ing? How much? What percent?

Mr. CARLSTROM. That is really a function of the revenue needs, I
think, which this committee determines is appropriate to finance
the fund. The rate on percent would be based on the corporate
income tax receipts that are anticipated.
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Senator BRADLEY. Let's take the 10 percent surtax idea. It was
suggested. OK? That 10 percent on you would mean that you would
pay $2 million more in taxes? Is that the idea?

Mr. FTZGPERALD. Correct. The rate would be applicable to our
U.S. liability after credits.

Senator BRADLEY. So, the companiu, Lhat are paying taxes as op-
posed to avoiding taxes, the effective tax rate in mining is 12 per.
cent here-and we had an industry ii1 here just a few minutes ago
with an effective tax rate admitted by the industry of 1 percent-a
surtax on them will amount to nothing. You will leave the rest of
the people who have nothing to do with toxic wastes and who do
not produce an element that is a threat to public health paying the
tax. Again, every group comes in here and says we don t want to
pay the tax. There are three choices here. We are going to put it on
feedstocks. You don't want it on feedstocks, even though your prod-
uct is detrimental to health. You don't want to have it taxed at the
waste-end-you don't want general revenues. You want other
people out there who have nothing to do with polluting the envi-
ronment to pay for it. To me that is not a rational way to go, and it
is certainly not a way that helps the committee's deliberation. This
is particularly so in lead because if you look at this-and I remem-
ber the battle back in 1980-lead was in there, but somehow by the
end it dropped out. I can assure you this time that it should be in
that list.

Mr. CARISTROM. We respectfully disagree.
Senator DANFORTH. Mr. Chairman, may I ask what the intention

of the Chair is? We have a rollcall vote.
Senator SyMMS. The intention of the Chair was to complete the

hearing prior to the rollcall, but I would yield to the wishes of the
Senators that are here. If some of them wish to come back and ask
some questions, we can go over and vote and come back.

Senator DANFORTH. I would like to ask a question if I could.
Senator CHAFEE. Why don't you go ahead.
Senator SYMMS. I think Senator Roth has a question, too.
Senator DANFORTH. Should we come back then?
Senator SYMMS. How long do you think you will need?
Senator DANFORTH. Just 5 or 10 minutes.
Senator SYMMS. Maybe we should come back then. We stand re-

cessed. We will reconvene in about 5 minutes.
[Whereupon, at 11:56 a.m., the hearing was recessed.]

AFTER RECESS

Senator ROTH. The committee will please come to order. I will
roceed with my line of questioning, and then I think Senator Dan-

forth is also returning. Mr. Appleby I want to welcome you, as well
as the other witnesses here. I am a supporter of reauthorization in
trying to meet the needs of EPA as they have detailed them. But I
also think it is critically important that in -determining the tax
that we do so in such a manner as not to unduly impact upon the
industry or jobs. I must confess that I think that part of the tax
obviously should be borne by those most responsible for creating
the problem. At the same time, I am concerned that in the broad
sweep of some of the proposals that this is not the case. We shall
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be taxing those that are not adding to the waste problem. I would
like to ask some questions of Mr. Appleby with respect to his testi-
mony. Now, Mr. Appleby, I understand from your testimony that
under the terms of the House proposal that the additional tax on
the feedstock propylene would increase from roughly $3 million to
$12 million a year. This is in excess of what has been earned on
this product in any particular year. Is that correct?

Mr. APPLEBY. Yes, sir. In excess of what we have ever earned in
the United States.

Senator ROTH. Why can't you pass that off in sales?
Mr. APPLEBY. Polypropylene is a world commodity-type product.

Its pricing structure is truly a function of worldwide supply and
demand forces. Costs are obviously very important to us. They are
a critical element of profitability, but the cost of the product itself
is pretty much fixed and determined by market forces. And our ex-
perience has simply been that, since the creation of Superfund,
there has been no opportunity whatsoever for us to raise our prices
by a commensurate amount. In fact, our prices are lower today
than they were when Superfund was passed.

Senator ROTH. Is the supply of polypropylene in surplus, or what
is the current status?

Mr. APPLEBY. I would certainly think it is fair to say that there is
an adequate su pply of polypropylene. We are concerned about how
close we might be to a situation of oversupply. Yes, sir.

Senator ROTH. How many people are employed in the U.S. indus-
%Mr. APPLEBY. In Himont, we have probably 1,300 people through-

out the United States. They are heavily concentrated in Louisiana,
Texas, and Delaware. Worldwide, we employ in the neighborhood
of 4,300 people.

Senator ROTH. What is polypropylene used for?
Mr. APPLEBY. It is a very flexible plastic product, Senator. It is

used in a tremendous variety of products. Some of our better end
uses are things such as milk cartons, all kinds of plastic wrap for
food products, candy bars. In different formualtions, it is also used
very extensively in the automotive industry. It has certain proper-
ties-it is light in weight, and it is being used more and more these
days where the automobile industry is trying to reduce the weight
of their automobiles to increase gas mileage. It is used extensively
in all types of upholstery products, carpeting, for example.

Senator ROTH. You say in your testimony that polypropylene is
nontoxic and noncontaminating. Are there any that disagree with
that evaluation?

Mr. APPLEBY. Not to my knowledge. No, sir.
Senator ROTH. You suggest that the committee give consideration

to a tiered tax-or sliding tax scale-based on the ultimate end use
of a feedstock. Why would that be more equitable?

Mr. APPLEBY. We think this would be a way in which the tax
base itself could be expanded. The thought that we had was rhaps the feedstock tax could be tiered into primary and secondary
categories. In our case, for example, propylene, which is currently
taxed under Superfund, would be a primary feedstock. We make
polypropylene out of it, which would be a secondary category. The
other facet of that proposal would be to have an assessment of the

39-919 0 - 85 - 36
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degree of hazard, and in our case, of course, we would think that
polypropylene being nonhazardous should pay a lower tax rate
than some other material that is also made from propylene, for ex-
ample. There are many other materials that are made from propyl-
ene that do have characteristics that would be more hazardous
than polypropylene. We think that the taxing mechanism could re-
flect those types of recognized differences.

Senator ROTH. Thank you, Mr. Appleby. Senator Danforth?
Senator DANFORTH. Mr. Chairman, thank you very much. I

would like to ask some questions which I am sure will display to
the world my lack of sophistication in this area, but not too many
people are here, so I am going to do it anyhow. [Laughter.]

It seems to me that there are two results, two objects of tax
policy-of decisions on tax policy. One is to raise money, and the
other is to have an effect on what people do. And the reason we
have such a fat Internal Revenue Code is that frankly we want to
have an effect on what people do. Now, for raising revenue, there
are all kinds of ways we can do it, and there have been a number
of ways that have been suggested by this panel. In addition to a
feedstock tax, we could have a waste-end tax. We could have a sur-
charge on the income tax. We could take the money out of general
revenues-if all we were thinking about is getting money to dispose
of or to clean up the toxic waste sites. I just want to call your at-
tention to the question of behavior, and how behavioral changes fit
into this. I take it that-I am sorry Senator Bradley isn't here be-
cause I am sure he could set me straight on it but I take it that his
position is that lead is bad, and therefore it should be taxed. And I
guess the theory is that in taxing lead we are doing one of two
things. We are either punishing bad people for producing lead, or
in the alternative, or in addition to that, we are somehow reducing
the production of lead. So, I guess the purpose of the feedstock tax
in addition to raising revenue is to try to provide an economic in-
centive against producing whatever these feedstocks are.

So, we are saying-Congress would be saying-as a matter of
policy that we think that less lead should be produced, less copper
should be produced, less zinc should be produced, and so on and so
forth. Am I right in that analysis, that that is implicit in a feed-
stock tax-the providing of an economic disincentive against pro-
duction? At least, domestic production?

Mr. CARLSTROM. Yes, sir, if I may respond to that. We believe
that is true. The notion behind the feedstock tax, I think, is let's
make the polluter pay. Let's try to establish some nexus between
that particular product and the problems that we discover at the
Superfund sites. As we heard earlier today, we are finding a whole
host of materials at sites. We have thousands of sites apparently
that EPA has yet to look at and determine what is there. The feed.
stock tax suggests that we start out with this small group here be-
cause ultimately they produce a chemical that winds up there.

Senator DANFORTH. Are you saying in other words, that it is not
the disposition that we want to penalize but--

Mr. CARISTROM. It is the production.
Senator DANFORTH. This is predisposition we are talking about.
Mr. CARLSTROM. That is correct.
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Senator DANFORTH. Not the disposition that we want to penal-
ize-it is the production of the product which is being disposed of.

Mr. CARLmOM. We think that is a perverse result from the feed.
stock tax. Products are sold, they are used, and they are disposed
of, and they are passed through a very long chain in commerce.
Producers really have no control over ultimately what happens to
that product. I think a feedstock tax notion is one that suggests
that you have strict liability for every product you put in the mar-
ketplace. In fact, it makes you liable for perhaps what was yester-
day's solution to dealing with waste, which is now today's problem.
It overlooks the fact that you are highly regulated, under the Clean
Air Act, Clean Water Act, Safe Drinking Water Act, and under
RCRA, at either the Federal or State level. Those are major costs
that are associated and are intended to minimize waste.

Senator DANFORTH. You have all followed what Congress has
done in the past. Has there been an established policy of Congress
in the past that we want less of these feedstocks produced in the
first place?

Mr. CARLSTROM. Not that I am aware, and I really question
whether or not it is appropriate use of taxing authority to tax what
are legitimate products out of existence or out of the country in
terms of production. I am not aware of it. Perhaps you can--

Mr. FrrzGERALD. No; I am not aware of it either.
Senator DANFORTH. Let me ask you about the effectiveness on

international trade--something I happen to be interested in. I take
it a tax on feedstocks works its way out to be an excise tax on do-
mestic manufacturing. I mean, it would be kind of the flip side of a
value-added tax. A value-added tax is designed to provide incen-
tives for Americans to produce things. The feedstock would be to
say that American manufacturers of anything that uses lead or
copper or petrochemicals or whatever is going to pay a higher
p rice. Therefore, the cost of domestic manufacture is going to be
higher. The cost of manufacturing the exact same product-a bat-
tery, whatever it is-motor, whatever it is going to be-abroad is
going to be less. And therefore, the feedstock tax is a way of saying
that the relative cost of producing a whole range of virtually every-
thing that is produced in this country is going to be higher if it is
produced in the United States than it is abroad because if it is pro-
duced abroad and then exported into the United States there will
be no tax.

Mr. CARLSTROM. That is correct.
Senator DANFORTH. The same product would eventually have to

be disposed of so it would be creating the same problems of disposi-
tion in this country, but we want it produced abroad because we
are going to increase the cost of doing business for the manufactur-
ers in the United States who use these products.

Mr. CARLmTOM. Exactly. It has been argued by some, including
the proponents of the bill on the House side, that these costs nor-
mally pass through, but when you are in a highly competitive in-
dustry such as the metals industry, where you do not have market
dominance, the feedstock tax then becomes a part of the negotiated
price of the product. When competition is keen, when the price of
the commodity is low, the net result is if you want to maintain
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your market, that you have to absorb much, much larger portions
of the tax.

Senator DANFORTH. Is lead produced elsewhere in the world?
Mr. FITZGERALD. Yes. We produce lead in South America, as a

matter of fact.
Senator DANFORTH. Why wouldn't all that be done in South

America and not in Missouri if we had a feedstock tax? I mean,
why couldn't we just say to people who wanted to make batteries
or whatever they wanted to make: Get your lead elsewhere. Don't
get it in the United States. We have a tax on it.

Mr. CARLSTROM. I think you would probably see an exporting of
the battery-manufacturing industry, and those industries which
consume the lead metal produced from our mines.

Senator DANFORTH. The same would be true of copper; right?
Mr. CARLSTROM. Whether or not you would export it? I can't

speak to the copper situation, but I think clearly there is an incen-
tive, and the earlier witnesses did suggest that you would export
the fabricators industry as well.

Senator DANFORTH. We have been talking in the Congress about
natural resource subsidies and the disadvantage that Americans
have in international trade because of subsidized natural resource
productions in other countries, which in turn becomes components
of whatever they're manufacturing, which competes with what we
make. Wouldn't this feedstock tax exacerbate that situation?

Mr. CAMPBELL. Could I answer your question, Senator? Speaking
from the lithium industry, one of our points is that it can crucify
our industry because we do export about 60 percent of our products
offshore. It is a great source of jobs for Americans. We contribute
to the balance of payments. But we do compete against the sources
of supply controlled by the Russian Government and the Chinese
Government and also by the Chilean Government. And they don't
pay Superfund taxes over there. They don't price their product ac-
cordingly. So, at least 60 percent of our product, we would have to
eat the Superfund tax.

Senator DANFORTH. Why is a waste-end tax a good idea? It seems
to me a waste-end tax, as I understand it, says that if you are dis-
posing of something lawfully, we are going to tax you for doing
what is lawful.

Ms. CAPLES. Mr. Chairman, I might respond to that. I think with
respect to the mining industry-certainly my company-we don't
believe that a waste-end tax relative to the mining industry is, ap-
propriate. As I said earlier, we have no control over the amount of
just waste that is generated from the processing of minerals, and I
think it is inherent in a waste-end tax that there is some incentive
to try to generate less waste, but that just does not work with
mining wastes. With respect to the international trade situation,
the tax is an additional cost for us that foreign producers do not
have, and we can't pass that cost through.

Senator DANFORTH. That would be the feedstock tax?
Ms. CAPLES. It would be on both. Waste-end and feedstock taxes

are additional costs that we have to absorb. Our foreign competi-
tors do not have to incur those costs.

Senator DANFORTH. Maybe the object that we are supposed to be
pursuing here is that lead and copper and so on should not be used,
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and I have not heard that case made. I have not heard the case
made that all of these various minerals are something that just
shouldn't be used at all, or they should be used in less amounts. I
thought we were talking about disposition. I thought we were talk-
ing about cleaning up sites, not whether you were using too much.
If we are using too much, it would be a good idea to raise taxes
because we want to discourage use, provided that we were raising
taxes wherever it is manufactured, not just domestic manufacture.
I don't think we have decided that as a matter of policy.

Mr. CARISTROM. No. We would never suggest those types of re-
ductions, sir.

Senator DANFORTH. I wouldn't think so.
Mr. CAMPBELL. Senator, could I add a comment, too? Our point is

that any tax-whether it is a waste-end tax or a feedstock tax-has
to be based on some equitable assignment of responsibility, and in
our example-I think it is a good example-you know we are not
contributing to the problem, yet we are being proposed to be taxed.
And that doesn't make sense to me. And to me that is unfair and
unreasonable.

Senator DANFORTH. Thank you all very much. I appreciate your
patience in waiting-particularly through the break when we went
over to vote. That concludes the hearing.

(Whereupon, at 12:31 p.m., the hearing was adjourned.)
[By direction of the chairman the following communications were

made a part of the hearing record:]
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The American Mining Congress (AMC) is pleased to offer this

written statement on the reauthorization of the Comprehensive

Environmental Response, Compensation and Liability Act of 1980

(CERCLA or Superfund). Our statement focuses on d limited number

of funding issues as they relate to the American dining and

mineral processing industry.

AMC is an industry association that encompasses () pro-

ducers of most of America's metals, coal, and industrial and

agricultural minerals; (2) manufacturers of mining and mineral

processing machinery, equipment and supplies, and 3) engineering

and consulting firms and financial Institutions that serve the

mining industry. AMC appreciates the opportunity to share with

the committee some of our industry's concerns regarding the

reauthorization of Superfund.

The mining industry will continue to work with Congress and

the Administration to develop an effective means of addressing

problems that have arisen out of past mining activity.

We also want to assure the members of this committee that

the mining industry can and does recognize the realities and the

pressures that argue for CERCLA reauthorization. It would appent

that many more sites will eventually be listed on the National

Priorities List (NPL), and that other sites will require emer-

gency cleanup or removal actions. The pressures are compounded

by an apparent inadequacy of the current CBRCLA funding mechanism

to supply monies needed for all sites now on the NPL as well as

future site requirements.
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Our industry supports the concept of hazardous waste

cleanup and reasonable reauthorization of CERCLA. We believe,

however, that current legislative activities on Superfund

reauthorization have shortcomings that need to be addressed. We

oppose H.R. 5640 and believe it would be impractical to try to

amend that bill so as to make it acceptable. S. 2892 has a num-

b,.r .f provisions that make it more equitable than H.R. 5640. A

number of our concerns with CERCLA reauthorization focus on such

issues as mandatory joint and several liability, unreasonable and

irrelevant cleanup standards, an overly broad insurance/

compensation scheme and unwarranted tises of the fund. The fund-

ing aspects of CERCLA reauthorization, however, are no les

critical, especially to an industry such as ours that ha3 not yet

recovered from the recent, devastating recession and that con-

tinues to struggle in the face of world overproduction and surg-

ing imports. The committee need only refer to the testimony of

J. Burgess Winter for Kenneciott (SepLember 21, 1984; pages 1-2

on copper industry status) and Katherine Caples for AMAX Inc.

(September 21, 1984; pages 3-5 on nickel and zinc industry sta-

tus) for examples of the dire straits of the mining and mineral

processing industry.

:The nature, volume and toxicity of mining and mineral proc-

essing wastes differ significantly from wastes generated by other

industries. These factors, as well as others, create special

problems and consequences for addressing abandoned mine sites and

mining wastes under CERCLA. These differences need to be taken

into account in any legislation to amend CERCLA. To do otherwise
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could result in serious, inequitable impacts on a domestic min-

erals industry already faced with economic problems of major

proportions.

Size of the Fund

A14 is not in a position to recommend a specific funding

total fok the Hazardous Substances Response Trust Fund. Never-

theless, we note that the leadership of the Environmental Protec-

tion Agency (EPA) has expressed concern over the agency's abilit?

to properly manage sudden, major increases in the amount of money

available for Superfund purposes. We suggest, therefore, that

any increases in the level of funding should be incremental, con-

sistent with estimates of short-term cleanup needs and with the

government's ability to maintain a reasonable balance between

funds collected and those spent.

Expanded Feedstock Taxes

AMC wishes to note that there hav been expressions of con-

cern in the past that the mining industry has not paid its "fair

share" of Juperfund taxes. Some parties have even been under the

mistaken impression that the mining industry has paid no taxes.

The fact is that the mining industry has, since April 1, 1981,

paid Superfund taxes. Our industry's contributions, by our own

unofficial calculations, appear proportional to the number of

mining-related sites on the NPL--about four percent. The current

proposals, notably H.R. 5640, could raise the industry's tax bur-

den to approximately one billion dollars over a five-year term,

or 10 percent of a $10.2 billion Superfund. [See Appendix I, a
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"spread sheet" that provides an approximation of the revenues to

be derived from H.R. 5640's feedstock taxes on the mining and

mineral processing industry.)

There is no relationship between such a tax burden and the

alleged problems involving our industry's sites. Indeed there

are good reasons to believe that, whatever problems may be

associated with our industry's past or current operations, the

industry's contribution to alleged Superfund "problems" has been

significantly exaggerated by the bias against mining-related

site3 inherent in EPA's hazard ranking system (also known as the

"Mitre Model").

The Senate Environment and Public Works Committee recog-

nized tho bias of the hazard ranking system against mining sites

when it stated in its report, "Superfund Amendments of 1984":

In particular, the validity of the present hazard ranking
system has been questioned for identifying the degree of
hazard or risk posed by mining sites. The hazard ranking
system appeared to identify the most hazardous constitutent
at a site, quantify the total amount of wastes at the site,
and then assume that all of the waste is comprised of the
most hazardous constituent. This could introduce a bias in
the hazard ranking system against large quantities of waste
with the presence of trace toxic metals, such as typical
mining wastes. [S. Rept. 98-631 at p. 27.)

This conclusion Is fully supported by a study on the application

of the Mitre Model to mining sites done for AMC by TRC Environ-

mental Consultants, Inc. (included with these comments as Appen-

dix II).
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An amendment offered by Senators Baucus and Domenici, and

unanimously approved by the Environment and Public Works Commit-

tee, offers the hope that future injustices in mine site listings

can be avoided. That amendment requires the President to promul-

gate amendments to the hazard ranking system within one year of

the enactment of S. 2892. The changes in the hazard ranking sys-

tem are to

assure. . .that the hazard ranking system accurately
assesses the relative degree of risks to human health
and the environment posed by sites and facilities subject
to review. (S. 2892, proposed J111.3

It has also been argued that metals should bear a greater

share of CHRCLA taxes because metals have been detected In a

large number of NPL sites. This argument, too, is fallacious.

Metals are naturally-occurring elements of the earth's crust.

They are present also in' many industrial wastes unrelated to the

mining industry, for example, in oil refinery wastes (metals of

course are present in crude oil as it flows from the ground).

This is not to suggest that all appearances of metals and metal-

bearing wastes at CERCLA sites are unrelated to our industry's

operations; we do suggest, however, that the large number of

sites at which metals have been found is not a fair measure of

this industry's responsibility.

In considering whether and how to expand feedstock taxes,

it also is necessary to keep in mind the economic circumstances

of America's metals and minerals industry. The industry competes

in a world market, in which American producers c6nnot pass on to

their purchasers the added burden of government-eandated costs.
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Domestic prices are largely determined by the highly competitive

international market, not by domestic producers. For this rea-

son, Congress saw fit in 1980 to exempt some metals, including

copper, lead and zinc, from the feedstock tax. Congress instead

called for a study of the need for, and effect of. taxing such

commodities. That study is nearing completion and we urge Con-

gress at the very least to refrain from imposing taxes on these

commodities until it has time to consider these studies.

Waste-End Tax

"Waste-end" tax provisions are of special concern to the

mining industry. The industry necessarily produces enormous

volumes of relatively innocuous waste. This is due to the nature

of the ores mined and the technologies universally employed in

mining, milling and processing.

Waste-end tax provisions in earlier versions of H.R. 5640

and the Senate staff drafts correctly exempted mining and mineral

processing wastes from any waste-end tax at least until EPA con-

cluded a study of those wastes (under Section 8002(f) and (p) of

the Solid Waste Disposal Act) and Congress enacted separate

legislation imposing such a tax on the industry. We supported

those provisions and we urge the Senate Finance Committee, should

it decide in favor of a waste-end tax, to similarly exclude mine

wastes.

In the debate leading to the passage of CRCLA in 1980,

Congress emphasized the need for cleaning up the problems
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associated with chemical waste disposal. Congress did not con-

clude that conventional mining and mineral processing wastes

posed an equivalent potential danger to public health. In fact,

Congress recognized the need for special consideration for such

wastes.

There are many significant differences between wastes from

mining and mineral processing operations and those of other

industries, including the volumes of wastes generated, their

stability and their degree of toxicity to life forms.

Mining and mineral processing operations typically are

based on low grade ores, which result in the handling and produc-

tion of large volumes of waste rock, overburden, slag and tail-

ings. Due to the presence of minor amounts of metals in the

natural rock matrix, these wastes or some of their constituents

may sometimes be administratively classified as "hazardous" even

though they exhibit little or no toxicity.

There are other industries that generate relatively small

amounts of residuals that in themselves or by the presence of

chemical contaminants are hazardous and may be extremely toxic

in small amounts to human and other life forms. These are the

residuals that were the focus of Superfund, not mining and min-

eral processing wastes.

Although mining and mineral processing wastes are part of

the overall environmental issue of prudent waste management, it
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is essential ihat "ny amendments to CERCLA reflect the differ-

ences between mining wastes and other wastes that present sub-

etantially greater risks.

Waste-end tax provisions ostensibly are intended to reduce

waste generation and discourage land disposal. A tax on mining

and mineral processing wastes would only increase costs without

furthering these goals. Furthermore, waste-end tax provisions

would place a burden on the domestic industry that would not

apply to imports.

While at one time H.R. 5640's provisions on waste-end taxes

did recognize the inequity of taxing mining and mineral process-

ing wastes, that distinction no longer appears in the bill.

Instead, a single mandate was given to the Treasury Department to

develop broad legislative proposals for a waste-end tax. On the

Senate side, it is essential than any imposition of wacte-end

taxes take fully into account the unique characteristics of our

industry's wastes, the differences between our wastes and those

of other industries, and the unfair advantage a waste-end tax

would give to our foreign competitors.

A Conclusion

While we have pressed our concerns and suggestions on non-

financial issues of Superfund before other committees, and will

continue to do so, we ask that the Senate Committee on Finance

keep in mind the following points, so as to avoid gross inequi-

ties in CERCLA funding
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1. Mining and mineral proceoaing generate high volumes of

wastes that, while containing metals or other substan-

ces that can be administratively classified as hazard-

ous, exhibit little or no toxicity.

2. Mining and mineral processing waste disposal practices

other than landfill and/or surface impoundments are

infeasible, except for certain relatively small quan-

tity wastes.

3. Domestic prices are largely determined by the highly

competitive international market (and not by domestic

producers), causing an unfair burden on the domestic

industry whenever government-mandated costs do not fall

equally) on imports.

4. A "front-end" or "waste-end" tax could have serious,

unintended and inequitable effects on the domestic

mining and mineral processing industry because of the

unique economic circumstances of the minerals industry

and the differences between its wastes and the wastes

of many other industries.

Again, AHC appreciates the opportunity to submit this

statement to the Committee on Finance, and we are prepared to

respond should members of the committee have any questions

regarding our industry's position.
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APPEND IX I

SUPERFUND TAX ON MINERALS INDUSTRYt

CURRENT LAW COMPARED TO H.R. 5640

(Based on 1983 data in short tons)

Current Law (Annual Rate) - $4,305,806

With Waste-End Tax

$109,261,835

136,405,024

141,324,767

156,105,794

156,105,794

156,105,794

$855, 309,008

Without Waste-End Tax

$109,261,835

136,405,024

172, 231, 514

182,127,413

191,454,824

191,454,824

$982, 935,494

INot adjusted for rate of inflation as required by H.R. 5640
(i.e. percent of producer price increase). Consequently, the
total tax is substantially understated.

2

H.R. 5640

1985

1986

1987

1988

1989

1990

TOTAL
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SUPERFUND TAX ON MINERALS INDUSTRY - CURRENT LAW COMPARED TO H.R.
(1986 - 1990 PROJECTIONS)

1986 1967
Revenue Rate

1967
WO

1997 Waste Fnd
Revenue Rate

1967
W/o

Waste EndRevenue

Revenue Rate Rate Revenue

1986
Rate

196

1966 1966
W/o W/oWaste End Wste EndRate Reeue

Antimony
Antimony Dloxide
Arsentz-
Arsenic Trioxide
Doing
Cadmium
Ormi t.

Cobalt
Cupric sulfate
Cupric Omsde
Cuprous Oxide
Lead oxi do
flrcury
Nickel
Zinc Chloride
Zinc Oxide
Zinc gu14fat.
Aluminum Sulfte,
Aluminum Phosph e
Asbestos

amrium ulfiow
Lead

Lithium Carbonate

Selenium
Urenlum, Oxide
Vanadium
Zinc

30.00
30.00
30.00
17.29
17.97
30.00
30.00

1.52
30.00
30.00
-30.00
30.00

30.00
30.00
14.07
19.24
11.07
4.69

30.00
7.6
9.51

11.03
30.00
30.00
30.00
30.00
30.00
30.00
16.64

1,140,000.00
unknown

5,610.00
209,641.00

2,496,725.00
105,810.00

7,644,000.00
319,200.00
280,500.00
unknown
unknown
unkncmn

54,720.00
4.961,000.00

130,316.00
3,101,160.00

230,422.00
unknown
unknown

29265,75.00
unknown

14,286,210.00
4,500,0.00

903,000.00
149=05000.00

21,510.00
405,000.00
154,530.00

160599,89B.00

30.00
30.00
30.00
19.46
14.59
30.00
30.00

1.52
30.00
30.00
30.00
30.00

30.00
30.00
15.63
21.65
12.45
5.26

3;0.00

10.70
12.41
30.00
30.00
30.00
30.00
30.00
30.00
18.72

1,140,000.00
unknown

5,6"0.00
235,953.00

2,806,575.00
105,810.00

7,644,000.00
319,200.00
260,500.00
unknown
unknown
unknown

54,720.00
6,961,000.00

146,617.00
3,489,434.00

259,146.00
unknown
unknown

2,571,471.00
unknown

16,073,606.00
4,500.000.00

903,000.00
14,550,000.00

21,510.00
405,000.00
154,530.00

1,674,085.00

35.00
35.00
35.00
25.94
19.46
35.00
35.00

1.70
35900
35.00
35.00
35.00

35.00
35.00
21.10
26.6
14.60
7.04

35.00
11.52
14.26
16.54
35.00
35.00
35.00
35.00
35.00
35.00
24.94

1,330,000.00
unknowns

6,545.00
314,523.00

"3,746,050.00
123,445. 00

,918,000.00
357,000.00
327,250.00

unknown
unknown
unknown

43,640.00
6,144,500.00

195,428.00
4,651,770.00

345,529.00
unknown
unknown

3,429,6=.00
unknown

21,422,640.00
75,250,000.00
1,0,500.00

16,975,000.00
25,095.00

472,300.00
160,285.00

24,9"A.644.00

30.00
30.00
30.00
25.94
19.46
30.00
30.00

1.70
30.00
30.00
30.00
30.00

30.00
30.00
21.10
28.86
16.60
7.04

30.00
11.52
14.26
16.54
30.00
30.00
30.00
30.00
30.00
30.00
24.94

1,140,000.00
unknown

5,610.00
314,523.00

3,746,050.00
105,010.00

7,644 000.0
357,000.00
260,500.00

unknown
unknown
unknown

54,720.00
6,961,000.00

195,428.00
4,61,770.00

345,529.00
unknown
unknown

3,426,&20.00
unknown

21.422,40.00
"44500,000.00

103,00M.00
14.550,000.00

21,510.00
405,000.00
154,530.00

24,698,96.00

35.00
35.00
35.00
30.26
22.70
35.00
35.00

1.96
35.00
35.00
35.00
35.00

35.00
35.00
24.62
33.47
19.37
6.40

35.00
13.44
16.64
19.30
35.00
35.00
35.00
35.00
35.00
35.00
29.12

1,330,000.00
unknown

6,545.00
366,903.00

4,3 9,750.00
123,445.00

6,916,000.00
415,600.00
327,250.00

unknown
unknown
unknown

63,840.00
8,144,500.00

228,030.00
5,427,045.00

403,167.00
unknown
unknown400,067.00
unknown24.997,630.00

73,250,000.00
1,053,500.00

16,975,000.00
25,095.00472,500.00

160,285.00
29,049,821.00

$141,324,767.00 $172,231,574.00

196
Rate

5640

a'

$136,405,024.00 $156,105,794.00 $182,127,413.00



SUPERFUND TAX ON MINERALS INDUSTRY - CURRENT LAW COMPARED TO H.R.
(1986 - 1990 PROJECTIONS)

(Continued)

199
Rate

Anti mony
Antimony Dioxide
Aeni c
A.senic Trioxide

Brmne
Cadm. um
Chromi u

%rwomite
Cobalt
Cupric sulfate
Cupric Oxide
Cuprous oxide
lm Oxide

Mmcwy

Nickel
Zinc Chloride
Zinc Oxide
Zinc Sulfate
Aluminum Sulf ate
Aluminum Phosphate
Asbestos
barium Sulfide
Le"
Copper
Lithium Carbonate

Selenium
Uranium Oxide
Vanadium
Zinc

30.00
30.00
30.00
25.94
19.46
30.00
30.00
1.70

30.00
30.00
30.00
30.00

30.00
30.00
21.10
28.6
16.60
7.04

30.00
11.52
14.26
16.54
30.00
30.00
30.00
30.00.
30.00
30.00
24.96

199M
Revnu

1 1401O00.00
unknown

5,610.00
314,523.00

3v746,050.0
105,610.00

7,644000.00
357,000.00
260,500.00

unknown
unknown
unknown

54,720.00
6,961,000.00

195,423.00
4,651,770.00

345,529.00
unknown
unknown

3,428,62.00
unknown

21,422,040.00
64,500,000.00

903,000.00
14,500,000.00

21,510.00
405,000.00
154,530.00

24,9,046.00

1969
W/O

Waste End
Rats,

35.00
35.00
35.00
34.59
25.95
35.00
35.00
2.27

35.00
35.00
35.00
35.00

35.00
35.00
28.13
35.00
22.13
9.35

35.00
15.36
19.01
22.05
35.00
35.00
35.00
35.00
35.0
35.00
33.28

1939
W/o

Waste End
Revenue

10,330,000.00
unknom

6,545.00
419,404.00

4,995,375.00
123,445.00

6,916,000.00
476,700.00
327,250.00

unknown
unknown
unknown

63,640.00
6,144,500.00

260,540.00
5,641,440.00

460,636.00
unknown
unknown

4,571,305.00
unknown

28,59,469.00
75230,000.00

1,053.500.00
16,9"3,000.00

23,095.00
472,500.00
190,285.00

33, 199,795.00

1990
Rate

Rate Revenue Rate
30.00
30.00
30.00
25.94
19.46
30.00
30.00

1.70
30.00
30.00
30.00
30.00

30.00
30.00
21 10
28.96
16.60
7.04

30.00

11.52
14.26
16.54
30.00
30.00
30.00
30.00
30.00
30.00
24.96

1990
W/O

1990 Waste EndRevenue Rate

1,140,000.00
unknown

5,610.00
314,523.00

3,746,050.00
105,610.00

7,4", 00.00
357,000.00
280,500.00

unknown
unknown
unknown

54,720.00
6,981.000.00

195,428.00
4,651,770.00

345,529.00
unknown
unknown

3,429.626.00
unknown

21,422,840.00
64,500,000.00

903,000.00
14,500, 000. 0o

21,510.00
405,000.00
154,530.00

24,69846.00

35.00
35.00
35.00
34.59
25.95
35.00
35.00
2.27

35.00
35.00
35.00
35.00

35.00
35.00
28.13
35.00
22.13
9.35

35.00
15.36
19.01
22.05
35.00
35.00
35.00
35.00
35.00
35.00
33.29

1990W/o
Waste End

1,330,000.00
unknown

6,545.00
419,404.00

4,995,375.00
123,445.00

6.919,000.00
476,700.00
327,250.00

unknown
unknown
unknown

63,840.00
8,144,500.00

260,540.00
5 ,41, 440.00

460,636.00
unknwn
unknown

4,57195.00
unknown

28, 59, 469. 00
75,250,000.00

1,053,000.00
16,975 000.00

25,095.00
472,500.00
160,205.00

33,199,795.00

TOTAL $156,105,794.00
$191,454,824.00

5640

cc

$191,454,824.00 $156.105,794.00
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1.0 INTRODUCTION

The December 20, 1982 listing of 418 sites cn the National Priorities List

(NPL) was the culmination of an effort by EPA and numerous state agencies to

identify the hazardous waste disposal sites in the United States which they

feel present the greatest risk to human health and/or the environment.

Sites believed to present a hazardous waste problem were designated for

the NPL by a two step procedure:

1. The states nominated sites for the NPL. Under the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA),
which established this procedure, each state must have at least
one site on the NPL.

2. An intendedly objective scoring system developed by the Mitre
Corporation for SPA (the 'Mitre Model') was then used to select
sites. Mitre Model scores were furnished by the states with
their nomination. In reality, EPA or EPA contractors did the
scoring for the states in many cases.

When implementing the Section 103(c) notification requirements, EPA

received 11,000 reports of facilities where hazardous wastes are or had been

potentially treated, stored, or disposed (federal Reoister/Vol. 47, No. 137,

July 16, 1983. Page 31181.). Assuming this is correct, 690, or about 6

percent of all-sites, were nominated for the NPL,. Thus, the winnowing process

in Step 1 appears to be much greater than in Step 2 (416/690 - 61 percent).

For mining sites, 31 locations were nominated, of which 17 sites were

selected. mining sites thus represent only about 4 percent (17/418) of the

total NPL. Presumably, like the other sites, the mining sites nominated

represent only a small fraction of the total mining site population.

Step 2 of the listing process is a comparison of Mitre Model scores to

compose the NPL. The model calculates scores for five 'pathways' of potential

*Times Beach, Missouri became the 419th site soon after the initial listing,
and on September 1, 1983 an additional 133 sites were listed which were too
late for inclacion in this analysis.
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human exposure: ground water, surface water, air, direct contact, and fire

and explosion. The first three pathways are combined (by taking the square

root of the sum of the sqsres) into an overall "migration' score. The

migration score is essentially the determinant for listing on the NPL.

According to the National Contingency Plan (47 FR, 137# 31100, July 16, 1982)

placement of sites on the NPL is based primarily on the migration score. The

fire and explosion and direct contact scores may be used to determine if

emergency attention is needed.

The score for each of the three migration pathways Is the product of

scores for three 'factors':

1. The existence or likelihood of a release. An 'observed release'
which is basically a measurement of concentration above
background at any location automatically produces the maximum
score.

2. A 'characteristics' score which is the sum of scores for quantity
and toxicity/persistence for vater pathways and quantity,
toxicity, reactivity, and incompatibility for the air pathway.
The score for 'quantity* is determined by the total volume of
vaste while the score for parameters like 'toxicity/persistence
is determined by the most toxic and persistent component.

3. Characteristics of the population or sensitive environment at
risk such as distance to point of exposure and number of people
involved. Potential scores for population factors are much
larger than for purely environmental factors.

Use of the Mitre Model involves an explicit statement of what the problem

is believed to be. That is, the substances of concern, the exposure pathway,

and the populations or resources at risk are identified as part of the scoring.

In this-report, the validity of the Mitre Model is analyzed in general but

also, since the model was developed primarily for analysis of chemical waste

dumps, the focus was printrily on the validity of these problem statements for

mining sites.

-2-
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In this report mining sites' are defined by whether the -practices at tte

site would qualify an operator for membership in the American Mining Congress

(AMC). These practices include extraction, smelting, and refining but not

fabrication into a final product. Only sites where mining practices are

responsible for most of the Mitre Model score are analyzed. Using these

criteria the 31 mining sites analyzed, including 17 APL sites1 are shown in

Table 1.

This report is concerned solely with the technical validity of the listing

process. Legal issues, such as the propriety of including mining sites in

Superfund, are not considered. Nor is the primary concern a site by site

characterization; this is done only to the extent necessary to provide

perspective on the validity of the Mitre Model results.

Topics are:

" How 17 mining sites came to be selected for the NPL, specifically
patterns apparent in their nomination by the states and in their
scoring by the P1itre Model (Section 2).

" Validity of the Mitre Model analysis (Section 3):

- For the 17 NFL mining Sites
- For mining sites in general
- For any use

and

" Recommendations for alternative analytical methods for mining
sites (Section 3).

-3-
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TABLE 1

SITES ANALYZED

1.

2.

3.

4.

S.

6.

7.

8.

9.

10.

11.

12.

13.

14.

15.

16.

17.

581TMILB 

1

SITES ANALYZED\
NPL Sites

Anaconda Smelter
Anaconda, IT

Bunker Hill Smelter
Smelterville, 1D

California Gulch
Leadville, CO

Celtor Chemical
Humboldt County, CA

Central City - Idaho Springs
Clear Creek and Gilpin Counties, CO\

Comencement Say
Tacoma, WA

Homestake Mining
Milan, HN

Iron Mountain Mine
Shasta County, CA

Milltown Reservoir
Milltown, NT

Mountain View Mobile Homes
Globe, AZ

Palmer ton Zinc
Palmerton, PA

Silver Bow Creek
Silver Bow and Deer Lodge Counties, MT

Tar Creek - Kansas
Cherokee County, KA

Tar Creek - Oklahoma
Ottawa County, OK

United Nuclear
Churchrock, N14

U.S. Titanium
Nelson County, VA

1hitewood Creek
Black Bills, SD

-4-

mining Activity*

Copper smelter

Load and zinc smelter

metal Mines

metals reclamation mill

Gold mines

Metal smelting

Uranium mill

Copper mines

Copper mines and smelter

Asbestos mills

Zinc refinery and smelter

Metal mines and mill

Zinc and lead mines

Zinc and lead mines

Uranium mill

Mine and refinery

Gold mines and mills
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TABLE I (Continued)

SITE$ ANALYSED

Mining Activity*

16. Alder Hill
Twisp, WA

19. Anaconda Copper
Weed Hts, NV

20. Anaconda Refinery
Great Falls, HT

21. ASARCO Globe Facility
Commerce City, CO

22. Blackbird Mine
Cobalt# ID

23. Gateway Hill Bite
Gateway, CO

24. Hendricks Mine
Boulder, CO

2S. Holden Mine
Holden Village# WA

26. Loma Mill
Loma, CO

27. Placerville Tram
Placerville, CO

28. Rio Tinto
Mountain City# N

Metals mill

Copper mine

Copper and zinc refinery

Metal recovery (smelting)

Mine

Vanadium mill

Radium and fluorspar mill

Metals mine

Vanadium mill

Vanadium tram/ore bin

Copper mine

29. Sawpit Tram Vanadium tram/br. bin
Sawpit, CO

30. Silver Mountain Mine
Loomis, WA

31.' Vanadium Mill Site
Vanadium, CO

Gold and silver mine

Vanadium mill

-5-

MpL Sites

*This is the mining activity mainly responsible for the Mitre Model score. At
some sites nonining uses also contribute to the scote. At other sites the
use has now changed from that listed.



2.0 NOW WINI SITS CANS To oe LIsTDo

This section analyses the two steps in listing: (1) Nomination and (2)

Comparison of Mitre Model scores. In order to obtain an overview of the

process, the EPA officials involved in the process in Regions III, Vi, Vil,

VIIIj, IX, and X, as well as Washington were consulted. Contacts were also

made with officials in the States of Idaho, New Mexico, Oklahoma, Virginia and

Washington. The individuals contacted together with the topics discussed are

shown in Table 2.

2.1 Nomination Determined by Extent of Existing Information

The most common reason given by those contacted as to why certain sites

(not necessarily mining) were chosen was that they were "well known.* Of

course, this may mean that a site is already thought to have environmental

problems but it also means that previous information has probably been

collected about a site. This is important because in generating Mitre Model

scores to be submitted with the nomination a general rule is: The more

information available the higher the score. This result is as true for sites

not causing any significant harm to the environment as it is for genuine
N

problem sites.

The Mitre Model score rises with the available information for the

following reasons. The instructions for using the model specify that where

there is no data for a factor it is assigned a value of zero. Further, where

data are lacking for two or more factors the entire pathway score (air, ground

water, or surface water) is set to zero. Finally, the maximum score for any

pathway in general only occurs for a measurement, or other conclusive

4.6-
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TABLE 2

INDIVIDUALS AND ORGANIZATIONS CONTACTED DURING NHTR2 MODEL ANALYSIS

Individual/Organization ToPic

Todd Jett, Virginia State Water Control
Board, Valley Regional Office

San Donnelly, Director, 2P Lab, Annapolis, MD

Dr. Gulevich, Virginia, Department of
Environmental Protection, Office of
Hazardous vaste

Al Willett, Virginia State Water Control Board

Nr, Fairchild, U.S. Geologicql Survey, Oklahoma
City

Sue Lute# Librarian, Oklahoma Water Resources
Board, Oklahoma City, O

Ray Peterson, EPA, Region X, Seattle, WA

Jack Sceva, EPA Region I, Seattle, "A

Idaho Department of Health and Welfare,
Division of Health

'Tony Bartolomeo and Pat NcManue, EPA, Region I1,
Philadelphia, PA

Bill Wentworth, N.oU.S., Field Investigation Team

Paula Bisson, Compliance Branch, SPA, Region IX,
San FraciLsco, CA

Dwight Hoenig, EPA, Region VI, Dalls,, TX

Alice Fuerat, EPA, Region VII, Kansas City, NO

Bill Rotheneyer, EPA, Region VIII, Denver, CO

Stan Hitt, Soil Scientist, EPA, Region VI,

Dallas, TX

Ken Alkema, EPA# Region VIII, Helena, NT

U.S. Titanium, VA

U.S. Titanium,

U.S. Titanium,

VA

VA

U.S. Titanium, VA

Tar Creek, O

Tar Creek, O

Bunker Hill, ID

Bunker Hill, ID

Bunker Hill, ID

Palmerton Zinc, PA

Palmerton Zince, PA

Mountain View Mobile
Homes, Az

Tar Creek, OK0
Homestake Mining, NM,
United Nuclear, NM

Tar Creek, KA

Central City/Clear Creek, CO
and California Gulch

Tar Creek, OK

Anaconda Smelter, ASARCO#
and Nilltown Reservoir, MT

-7-
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TABLE 2 (Continued)

INDIVIDUALS AND ORGANIZATIONS CONTACTED DURING MITRE MODEL ANALYSIS

Steve Caldwell, EPA, Washington, D.C.

Stephen Romanow, SPA, Region Vi, Dallas, TX

Trent Thomas, Now Mexico Environmental
Improvement Division

B. Gallahex, New Mexico Environmental
Improvement Division, Water Pollution Control
Bureau

Eric Johnson, EPA, Region III, Philadelphia, PA

Ron Conrad, New Mexico Environmental Improvement
Division

Jim Dunn# EPA, Region Vill, Helena, MT

Mike Biel, Montana Department of State Lands,
Helena, MT

Terry Orotbo, Montana Department of State Lands
Helena, MT

Ray Peteraon, Water Quality Bureau, Montana
Department of Health and Environment, Helena, MT

Ted Duaime, Montana Bureau of Nines and Geology,
Butte, MT

Harry Van Drielen, Nevada Conservation and
Natural Resources Department, Environmental
Protection Division, Carson City, NV

John Arrigo, Montana Health Department, Solid
Waste, Helena, MT

Steve Provant, Idaho Department of Health and
Welfare, Division of the Environment, Boise, ID

Philip Nyberg, Region VIII, U.S. Environmental
Protection Agency

Guidance furnished states,
overview of scoring results

United Nuclear and Homestake
Mining, NM

Homestake and United
Nuclear, NM

Homestake Mining Company, NM

Palmerton Zinc, PA

United Nuclear, NM

Anaconda Smelter, MT
Anaconda Refinery, MT

Silver Bow Creek, MT

Silver Bow Creek, MT

Silver Bow Creek, NT

Silver Bow Creek, MT

Rio Tinto Copper Mine, NV
The Anaconda Copper Company
site in Weed Heights, NV

Anaconda Refinery# Great
Falls, MT

Blackbird Mine, Cobalt, ID

Loma# Gateway, Sawpito
Nieunire, and Placerville
vanadium sites in Colorado
and Hendricks Mining
fluorspar site

-8-'
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evidence, o a concentration above background (irrespective of whether or not

that concentration is significant In terms of health standards and criteria).

Several Individuals involved In the nomination process indicated that they had

to abandon scoring a number of sites where there was insufficient evidence.

Most of the 31 mining sites nominated for the NPL have prior studies; some

have a history of SPA and/or state negotiations and in a few casos consent

decrees. further evidence of the fact that these sites are well known is the

fact that all of the 17 NFL sites and 10 of the 14 additional sites have

observed (that Is, measured releases) in some route category

Although a site may be well known for some environmental impact it may not

be in an area scored by the Mitre Model. For mining sites, for example, acid

mine drainage (pH) effects and the effect on aquatic life are often of

concern, this is the case at 8 of the 17 NPLp sites. No score is given for

acidity in the Mitre Model.' The point is that unrelated or irrelevant

studies from ai human hazard standpoint can increase the Mitre Model score by

providing a basis for an "observed" release. As described further below, the

Mitre Model score is almost entirely determined by the amount of Information

available about a site (particularly measurements) and how many people live

near a site rather than by any real measure of risk.

2.2 Cost May Also Be a Factor in Nomination

The individuals interviewed about the site nomination process, (again not

just for mining sites), mentioned three other considerations. First, in some

cases they tried to nominate 00is that were thought to pose an actual health

'Effects of acid mine drainage would not seem in themselves to constitute an
'observed release.' According to the National Contingency Plan, evidence of a
release must be quantitative, such as measured levels of contaminants above
background concentrations.

-9-
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risk# an aim which requires no further comment. Secondly, they acknowledged

that political visibility was a factor, Finally* they indicated that for some

sites- there was a financial incentive for nomination of particular sites.

This could be either through direct access to Superfund money or "by getting

Federal help In seeking cost reimbursement from private parties. This aspect

is Important for mining sites because they may be among the most expensive to

fully remediate when there are enormous worked areas mnd waste quantities.

The financial incentive issue may vary from state to stats in some cases,

irrespective of whether remodiation makes sense from an overall cost/benefit

standpoint, there may be an Incentive for states to nominate high cost sites

rathe: than low cost when Superfund pays 90 percent of the cost. In other

cases, the 10 percent state payment required may be a disincentive to listing,

particularly for iery expensive sites to remediate. A number of states do not

have a mechanism, apart from general revenues, to fund this- 10, percent

contribution.

2.3 1ow the Nitre Model Scores Mining Sites

The decision to list some of the nominated mining sites is based on Mitre

Model results from exposure through air, ground water, and surface water

pathways with a combined score cutoff point of 28.5. A number of sites were"

also scored on the basis of direct contact and one NPL mining site was scored

on the basis of fire and explosion although there was nothing ignitable at the

si". This and the fact that 3 of the 31 sites (Sites 8, 21, and 25) examined

had numerical scoring errors (that is, errors in addition, etc.) indicates a

*In order to expedite Superfund activities EPA no longer requires state
contributions during planning activities. Contributions by the state are
still required for the actual remediation.

-10-
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lack of quality control. It has not been possible to investigate more subtle

quality controlmatters involving the.acquisition and use of data.

?Ta. 44 e )hows which routes contributed to scoring at the 31 sites. Unlike.

ground water and surface water the air route only contributes vhfp there is a

measured release (rather than a likely release). The reasQn.,the air pathway

does not occur for the non-NFL sites is that they generally do- not have as

extensive measurements as do the NFL sites. Almost all mining sites consider

both ground and surface water pathways in the scoring with the highest scores

generally being obtained for the ground water.

Overall structure of the model in combining source, release, and population

information is shown in Figure 1. Note that as illustrated the information

required is designed to be readily available rather than se fconsistent. For

example, quantity of waste refers to everything at the site even though only a

small portion may be toxic.

To gain some insight into what distinguishes the NPL from the non-NPL

sitvs a sensitivity- analysis was performed for each parameter occurring in

each pathway score. This was done by decreasing each parameter score by 50

percent and calculating the overall change in the total score. To clarify

this procedure, an example follows. At the first entry in Table 1, _.U

Anaconda Smelter Site in Anaconda, Montana, the total migration score sW

58.7. In obtaining this result, "quantity of waste* in the ground water

pathway was scored as 8 points. If the quantity of waste had been scored as 4

points, the migration score would drop by 6.0 points- to 52.7. For the

parameter "toxicity/persistence" in the surface water pathway a score of 18

was recorded. If this score had been recorded as 9 points, the migration

score would drop by 2.7 points to 56.0." Hence we describe the overall score

-1.1-
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TADBb 3

MITR MODEL SCORING

Peccentage 3reakdown by Nigration Pathways

Alt (, ) Ground ,atec (0) Surfac* water (t)

XIL Sites (17)
Considered 41 94 8
Highest Score 1 65 18

Non-NPL Sites (14)
Considered 0 100 100
Highest Scoce 0 71 29

-12-
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QUANTITY FROM TOTAL VOLUME
OF SPOILS OR TAILINGS,

IRRESPECTIVE OF TOXICITY

TOXICITY FROM MOST HAZARDOUS
MEASURABLE COMPONENT, q --

IRRESPECTIVE OF QUANTITY MEASUREMENT FOR POPULATION WITHIN

OBSERVED RELEASE 3-4 MILES, IRRESPECTIVE
AT SITE, IRRESPECTIVE OF EXPOSURE LEVEL

OF LEVEL ABOVE BACKGROUND
Figure 1.

OVERVIEW: MITRE MODEL METHODOLOGY
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as being nore sensitive to the value of the first parameter. Table 4 shows

the results when all pathways are combined so that 'observed release'

represents any of the three pathways, etc. Different pathways were combined

because basically they all behave the sams way.*

The fact that the maximum number of sites occurs along the diagonal in

Table 4 Indicates a consistent pattern of parameter importance., Whether or

not there is an observed release is almost always (16 times out of 17) the

most important factor population factors and distance to well or Intake are

usually the second most important factor and so on.

This picture of how the Nitre Model works can be simplified even further

by just considering the top four parameters in Table 4 \and by recognizing that

for parameters such as distance to well/population served or distance to

stream/population, the population portion of the parameter is a good indicator

of this whole factor (of course it is the whole factor for the air pathway)

since people require wells or surface water.*

Results are shown in Table 5 for the rules 'Observed release, population

greater than lCO and (near) maximum toxicity, persisaancep and quantity in any

one pathway produces an VPL sit*--failure to satisfy these conditions does

not.'

TILe two sites not satisfying this rule are of particular Interest. Alden

Hill has the highest score of any non-NPL site, higher In fact than several of

the VP sites# but this Is based on "unproven' arsenic content of the waste.

This my be why it is an exception to the rule and was not listed. The other

NPL site not satisfying the rule Is Celtor Chemical. It scores maximum on

*Numbers my add to more than 17 horizontally, because more than one pathway
is considered.
**The population figure used is whatever was mentioned in scoring that pathway
at that site.

-14-
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TAISLE 4

SENSITIVITY ANALYSIS FOR 17 NPL SITES

Pa&raeter Importance
lot 2nd 3rd 4th Sth

mOburved releases 16 1 - 2 4

Distance to Well or intake/population - 12 5 1 3

Toxicity, persistence - 4 11 2 -

Quantity - - 1 8 4

Water/land use - - - 3 6

Containment 1• - - 1 1

-15-
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toxicity, persistence, quantity and has a population nearby of more than 100,

but it Is an inferred, rather than an observed, release. It has the second

lowest score of the NPL sites and in fact is lover than the score for Alden

Mill. The Coltor Chemical site also scores fairly high on direct contact and

Is said to be a children's play area on the Hoopa Indian Reservation."*

2.4 Hnina Site Characteristics Leading to Listing

In summary the way the Mitre Model treats. mining sites can be celpesentod

by the equations

mInx Observed Quantity, Population
Model - Relese x Toxicity, x $core
score Score Persistence

8core

As illustrated in Figure 2:

o Mining sites almost automatically receive the maximum quantity,
toxicity, persistence score based on total amount of tailings,
spoils, slag or discharge and on the presence of small amounts
(relative to bulk Vaste) of Metals, etc.

e A mining site which is nominated for the NPL will tend to have a
maximum score for an *observed release" in at least one pathway
(27 of the 31 did) because only sites that have been previously
studied tend to be nominated and any concentration measuremnt
above background (no matter how small) constitutes an observed
release.

s With mazinum scores in these two areas, the total score will be
high enough for listing on the NPL unless there are. virtually no
people in the are.

*The lowest scoring NFL site io the Mountain View Mobile Homes asbestos cite.

"*As noted earlier, according to the National Contingency Plan, direct contact
and ftie and explosion scores are supposed to be used only to determine if
emergency attention is needed. Listing is supposed to be based solely. on the
migration score.

-16-
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TABLE 5

PERCENTAGE OF SITES SATISFYING THE SELECTION RULE IN THE TEXT

NPFL Sites* 94% (1 site not an observed
release, 16 satisfy the rule)

Non-NPL Sites 6% (13 sites satisfy the rule,
I does not)

*One NpL site has next to maximum score for one pathway for the toxicity/
persistence parameter. Score in this pathway in based on copper rather than
cadmium which was used in the other pathway and which would have produced a
maximum score. All the others score the maximum in these categories.

-17-



a IF A CHEMICAL DUMP >10,000 MAXIMUM SCOREDRUMS WITH DIOXIN, ETC. "iWASTE
OR A MINING SITE CHARACTERISTICS*

PRIOR MAXIMUM SCORE
NOMINATION STUDIES' mNPL LISTINGNEEDED"OBSERVED RELEASE"

(MINING) COMMUNITY POPULATION
MORE THAN 100 PEOPLE

WITHIN 3-4 MILES-

Figure 2.

NATIONAL PRIORITIES LIST (NPL) OVERVIEW:
MITRE MODEL LOGIC
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2.5 Why 14 Sites Were Not Listed

Table 6 presents the specific reasons, in terms of the three factors

comprising the rule, why the 14 non-NPL sites failed to score high enough for

listing. Results are given only for the highest scoring pathway.

Lack of an observed release and little or no population nearby are the

most common reasons for low scores. Of the five cases where quantity and

toxicity/persistence scores were not (near) maximum, two of the sites were

tram sites and the quantity of waste is actually relatively small. At another

two of the five sites the toxicity and persistence scores were based on

sulfuric acid and cyanide rather than trace metals in the waste. The

toxicity/persistence scores for these substances are not maximum, as they are

for metals. Had the scorer selected metals, which &re invariably present at

some low level, maximum toxicity/persistence scores would have been achieved.

-19-
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TABIE 6

REASONS WHY 14 MINING SITES NOMINATED WERE NOT
SELETD FOR TIRE NATIONAL PRIORITIES LIST

PROPERTIES Of HIGHEST SCORING PATHWAY

NO OBSEBRD LESS THAN (NEAR) MAXIMUIM POPULATION Less THAN
SITE mNeaR RELEASE QUANTITY AND TOXICITY 100 WITHIN 3-4 MILES OTHER

1s x - i(I)
19 X
20 X
21 X
22 X
23 x
24 X
25 X,
26 X
27 X X(2)
28 X x(3)

29 x X(2)
30 x(4)
31 x X

TOTAL S 5 6

M)ulprovn. ArIsenic Content of Wast*oe Gas toxt.
2) Team site

(3) 3"0d on sulfuric acid not mtals.
(4) based on cyanide solution not netals.

-20-
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3.0 VALIDITY OF THE MITRE MODEL PROBLEM STATEMENT

Assessment of the validity of the Mitre Model problem statements is

preliminary since only information which could be immediately obtained was

used. Furthermore, no sit* visits were made as part of the Mitre Model

analysis. Nevertheless, for several sites information was obtained at odds

with the Mitre Model problem statement.

3.1 ln_consistencies for the 17 NPL Sites

Areas of inconsistency for the most important pathway include:

1. Measurements which indicate concentrations below Federal or State
criteria or standards at the location of exposure (6 sites,
numbers 1# 3# S, 8, IS, 16).

2. Drinking water aquifer not penetrated by observed" release (2
sites: 13, 14).

3. Population upgradient from ground water contamination source (2
sites: 4p 16).

Although the present lack of high concentrations or aquifer contamination

does not assure that contamination will not occur in the future, this

information as to present conditions is obviously germane to setting

priorities. Further, some sites are sufficiently old that if drinking water

contamination were possible it probably would have occurred by now.

3.2 Validity of Model Application to Mining

We have concluded that the Mitre Model is not a useful tool for assessing

or ranking hazards at mining sites because the score is produced by site

characteristics which have little to do with the actual hazards at the site.

After reviewing the 31 sites nominated for the National Priorities List,

the authors of this report are convinced that what distinguishes NPL sites

-21-
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from non-MPLo sites Is primarily degree of hazard. Rather the distinction

is based mainly on how much prior study has been done at a site and how rural

the surroundings are. It could be argued that both of these factors correlate

to some extent with degree of hazard. This may be true in some instances but

such an indirect measure of hazard could be misleading in many circumstances.

A direct measure of hazard would require explicit consideration of the

concentrations *to which people may be\ exposed.

Further, reviewing the EPA descriptions of the NPL sites furnished at the

time of listing; together with the Mitre Model scores for each site, produces

a distinct impression of randomness in the model results. Often the Mitre

Model identifies the main problem as being something totally different than

found in the site description or in prior (and more thorough) studies--a site

commonly believed to have surface water impacts is listed because of air

impacts, etc.*

As has been noted, special characteristics of mining sites that contribute

to high Mitre Model scores are the large amounts of waste involved and the

presence of trace metals in the waste. These characteristics tend to produce

maximum scores in one of the three scoring areas--ground water, surface water,

or air. Thus, scores in the other two areas which are too small to produce

listing at a chemical dump may be sufficient to list a mining site.

The Mitre No.el seem to have been developed with chemical dumps in mind.

Zn that context its scoring system may be more useful. For example, maximum

quantity of waste may indicate more than 10,000 drums of chemical present

rather than, as for mining, more than 2,500 tons of spoils, slag, or tailings

*This raises the question as to what extent, if any, Superfund money needs to
be spent on items responsible for listing as opposed to other items at a site.

-22-
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and whereas maximum toxicity at a chemical dump may indicate presence in

concentrated form of very toxic or carcinogenic compounds, mining sites

generally contain only the normal elements in the earth at the site.

3.3 General Deficiencies in the Mitre Model

Deficiencies in the Nitre Model not specific to mining sites have been

raised by a number of commentators, most recently by Congressional Office of

Technology Assessment (OTA).' We repeat the gist of their three main points

here because they seem particularly appropriate in light of our review of the

17 NPL mining sites:

1. "The score for hazard potential is based on only the most
hazardous substance in the site rather than a composite of all
constituents. In contrast, all substances are used to quantify
the magnitude of this hazard..." (That Is quantity is scored on
the basis of all substances present).

2. Low-population areas will tend to receive a lower score than
high-population areas using the HRS, making it less likely that
CEUCLA funds for remedial action would be allocated to sites in
these mostly rural areas, without regard t6 the relative number
of persons actually exposed and the nature of the hazard. One
major component of the HRS is based on the size of the population
served. if 100 or fewer persons are being served by a threatened
water source, the score would be less than If a larger number of
people were involved. While it is reasonable to expect that
those sites near urban centers may present a threat to large
numbers of people, this is not always the case....:'

3. 'Following a release from a site, however, distance to an
exposure point has only marginal eignif cance for the degree of
hazard posed. Because of the mobility characteristics of
contaminant plumes within ground water aquifers, it is possible
that a well located 3 miles from a site could have higher
concentrations of hazardous constituents than a well located only
2,000 ft from it. The important factor after constituents have
been released to the environment is whether direct evidence of
contamination exists at any exposure point....

*"Technologies and Management Strategies for Hazardous Waste Control, U.S.

Government Printing Office, Washington, D.C. 20402, Match, 1983, pg. 383.

-.23-
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Extending the argument of the last point, that concentration measurements

at exposure locations are the best evidence of hazard, OTA raises the "general

criticism that no provision exists for incorporating additional technical

-information about a sit* beyond what is asked for by the Mitre model. For

mining sites it is likely that waste composition and concentration In the

environment comprise the two most important categories of. additional

information. This is because, unlike some chemical wastes, toxic materials in

mining wastes are generally present only in very low concentrations.

SPA has already stated (R 47, 137# 1982) that composition information was

not used because they had been unable to develop a consistent approach for

both sites where definitive Informti6n exists and sites where it does not.

Similarly, they took the position that concentration data was frequently

unavailable and that it would be unnecessarily expensive and time consuming to

require it at each site (as well as noting other difficulties in data

collection and interpretation). However as noted previously, all the mining

.sites listed had concentration measurements since all had "observed releases'

above background. Thus the data is generally available and could be utilized.

° Alternatives to the Mitre Nodel which draw valid comparisons between sites

with different kinds of information particularly waste composition or

concentration information, do not presently exist. However, it seem to us,

as it apparetly did to OTA, that development of a simple methodology to do

this should not be an insurmountable task. One way to do this is to permit

branches In the scoring logic depending on the answers to questions such as:

'Do ambient concentration measurements exist?' or 'Can waste composition be

estimated for maximum toxicity compounds?* In this way full information about

a site could be utilized. Alternatively a different methodology could be

developed specifically for mining wastes. The major change from the present

-24-
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form of the mitre Model should be in the "Waste Characteristics* scoring area

to take into account the special character of mining wastes, i.e., large

quantities of waste with low concentrations of toxic materials.

-25-
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4.0 SUMMARY AND CONCLUSIONS

This analysis has examined the process by which mining related sites wero

nominated and selected for the National Priorities List (NPL) and possible

remedial action under Superfund. Principal conclusions of the study are as

follows:

1. Since appreciable Mitre Model scores can be developed only for
sites with sufficient previous study, only well known sites are
nominated for the NPL. This may be true even for sites that have
been studied for reasons not scored by the Mitre Nodel.

2. Sites which have been previously studied and are nominated are
likely to have concentration measurements at or near the site
above background. (This was true for all of the 17 NPL sites
studied in at least one pathway). This automatically gives a
site the maximum score in one of the three major scoring areas.

3. Mining sites also are likely to receive a maximum scormfor waste
characteristics, the second major scoring area based -maximum
scores for quantity, toxicity, and persistence of waste. Bach of
the 17 pL sites scored maximum or next to maximum in these
categories. Since toxicity and persistence are scored based on
any measurable component, relatively small amounts of metals
produce as large a score as would dioxin in a chemical dump.
Since quantity is based on total amount of spoils, tailings.
slag, or water discharge, the score is a large as for 10,000
drums or more of chemicals in a waste dump.

4. The third and last scoring area relates to the population within
3 or 4 miles. With maximum scores in the two previous areas the
total score will be high enough for testing uqless there are
virtually no people in the area. if there are more than 100
people then, the overall score for a mining site will be large
enough for the site to be placed on the proposed PL. This is
not a large population in view of the fact that mining, including
smelting and refining, like other economic activity requires a
workforce who may reside locally with their families.

S. Because of the preceding facts it is possible to predict, with a
high degree of accuracy, whether or not a mining site will be
listed by using the rule *observed release, population greater
than 100 within 3 or 4 miles, and (near) maximum toxicity,
persistence and quantity (in any one pathway) produces
listing--failure to satisfy any one of thesb conditions does not."

6. Mining sites tend to receive maximum scores in one of three major
scoring areas because of the quantities of waste involved and the
presence of trace metals. Thus, scores in the other two

j36
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areas which are too small to produce listing at a chemical dump
may be sufficient to list a mining site.

7. Only a preliminary review of the actual situation at the 17
mining sites proposed for the IWL has been possible, however for
at least 9 sites there is crucial information which was not used
and which provides a totally different perspective. Specifically:

o concentration measurements below applicable standards

o evidence that the drinking water aquifer is not penetrated by
the observed release

o ground water flow away from any population

For some of the remaining 10 sites there my also be information
- contradicting the Nitre Model analysis but it was not available

to Us.

0. The Mitre Model is not valid for mining site application. It
cannot be. The purpose of the model Is to indicate degree of
hazard or risk yet for mining sites high scores are produced by
factors unrelated to any direct measures of hazard. Again this
situation cones about largely because of the biasO In the Mitre
Model against the typical mining waste, i.e., large quantities of
waste with the presence of trace metals.

9. Since mining sites may be among the most expensive to fully
temediate by removal when there are extensive worked areas or
large amounts of taLlings, it is important that assessment of
true hazards for these sites use all available information.
Alternativeqa to the Mitre Model which incorporate information
about waste composition and ambient concentrations are
particularly needed for a valid treatment of mining sites.

-27-
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Statement of American Trucking Associations

On Tax Issues Raised By S. 2892, the

Proposed Superfund Amendments of 1984

The American Trucking Associations, Ihc., appreciates

the opportunity to submit comments for the record on the tax

aspects of S. 2892, the proposed Superfund Amendments of 1984.

ATA, with offices at 1616 P Street, N W., Washington, DC, is

a federation with affilitated associations in every state

and the District of Columbia. Thousands of shipments of

hazardous materials are transported annually by motor carriers

comprising the nation's trucking industry.

At the outset we emphasize that ATA supports legislation

to improve emergency response capabilities for the cleanup

of spills of hazardous materials. However, we are concerned

over a Superfund tax alternative suggested by the Senate

Committee on Environment and Public Works. The proposal,

calling for a tax upon the transportAtion of hazardous

substances or chemicals, was among a series of Superfund

revenue alternatives recommended by the Public Works Committee

in an attachment to a letter dated September 17, 1984, from

the Public Works Committee to Senator Bob Dole, Chairman,

and Senator Russell B. Long, ranking minority member, of the

Finance Committee.

The transportation tax alternative proposed by the Public

Works Committee is so vague that-we cannot adequately address
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it in this statement. We believe, however, that the genesis

of the recommendation is a tax option developed earlier by

the staff of the Public Works Committee. That option would

require common and contract motor carriers to collect from

shippers and remit to the Treasury a fee of $10.00 for each

"movement" of a hazardous material. While "movement" is

not defined, we interpret it to mean shipment. We must take

exception to the staff option, and the comments that follow

are focused on the problems raised by that option.

The thrust of our objection to the tax is that it would

have no relationship to the degree of hazard or volume of

material involved in the transportation of various substances.

The danger to the environment from spills is based on many

factors, paramount of which are volume of spilled material,

and its toxicity, degradibility and solubility.

One must remember that the term common carrier embraces

pipelines, 30,000 gallon rail tank cars and barges, as well

as trucks. There are serious inequities in this proposal.

For example, in the trucking industry alone, the owner of a

tank truck loaded with 8,000 gallons of a hazardous substance

(one shipment to one consignee) would collect $10.00 from the

shipper for that load. On the other hand, a dry freight

carrier could haul six or eight (or more) small packaged

shipments of hazardous materials in a single trailer and

would be required to collect $10.00 from each of the shippers

involved. Obviously, the true cost impact on a per-shipment

basis as opposed to a volume basis creates inequities.
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The implementation of the option would be especially

difficult in the case of dry freight carriers because many

of them transport thousands of small shipments of hazardous

materials annually. Furthermore, the option fails to take.

into account the factor of intermodalism. Many commodities

are transported to the end user by a combination of barge,

rail and truck. While the option has not been fleshed out,

each segment of these continuous intermodal movements

conceivably could be subjected to the $10.00 fee for the

same haul, regardless of the volume of the product transported

by each common carrier unit.

Unfortunately, the proposal ignores the requirement of

the Environmental Protection Agency that the transporter

provide for cleanup of spills of hazardous substances. That

requirement, in our opinion, nullifies the need and justification

for the $10.00 fee.

The trucking industry is well aware of its responsibilities

as a user of the nation's highways and as a transporter of

hazardous shipments. We have developed materials and programs

to train emergency responders to incidents involving hazardous

materials and substances. We are members of a coalition

composed of industries, state governments and local governments,

which has recommended funding methods to the Senate Commerce

Committee to be utilized for the purpose of establishing effective

training programs for such responders. Our proposals for such

funding are directly related to the materials being transported

and the need for such programs. In addition, they do not
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discriminate against any type of transporter.

Within the trucking industry, common and contract carriers

compete heavily with so called private carriage (transportation

of a company's products in its own trucks). Because the

option would impose the tax only upon the common and contract

sectors, the $10.00 tax would prove to be a substantial and

discriminatory competitive barrier within the trucking industry.

In today s deregulated market, fractions of a cent per load

frequently determine whether a product will move in private or

common/contract carriage. This cost differential would be

further exaggerated when the administrative costs of serving

as a tax collector for the Internal Revenue Service is taken

into account.

As noted earlier, in less than truckload operations it

wouldn't be unusual to have six or more individual shipments

of packaged hazardous materials on a single truck. This

compounds the administrative cost impact of the option, and

the attendant increase in the paper work burden.

ATA supports legislation for funding to improve emergency

response capabilities, but for the reasons set out in this

statement we cannot support a fee on each shipment for cleanup

of spills of hazardous substances. We urge the Committee to

eliminate the $10.00 fee from its consideration.
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TELEPHONE 4303) 863-7300

TELEX 454403

A ASAMERA O71L (U. S.) INC.
POST OrfICE SOX 116 - DENVER.COLORADO 80201

September 28, 1984

Mr. Roderick A. De Arment
Chief Counsel
Committee on Finance
Room SD-219
Dirkson Senate Office Building
Washington, D. C. 20510

Re: S. 2892 (Superfund Law) Hearing Dates:
September 19 and 21.

Dear Mr. De Arment:

Asamera Oil (U.S.) Inc. operates a small refinery capacity,
40,000 barrels per day, 'in Comerce City, Colorado. As an in-
dependent refiner striving to survive in a fiercely competitive
market, we descry the pending Superfund reauthorization legisla-
tion as, not only an unfair and disproportionate financial
burden placed upon our industry, but as a threat to our very
existence.

Under the current proposal, S. 2892 reauthorizes the
Superfund program for five years at $7.5 billion. The Environment
bill would keep in place the dedicated tax on crude oil and
certain chemical feedstocks. According to the American Independent
Refiners Association (A.I.R.A.), financing this package under
the current law would increase feedstock taxes on crude oil by
more than 4 1/2 times to about $0.0364 per barrel, up from the
present rate of $.0079 per barrel. At Asamera's current level
of crude oil throughput, this would add over $250,000 in
additional costs annually.

In our extremely competitive market, this additional cost
could not be passed along to the consumer. Our price conscious
wholesale customers are changing suppliers for price differences
of less than 1/4 cent per gallon. This tax would add to our
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competitive disadvantage with major oil companies who are already
financing refinery losses through crude oil production. Since
1981,over eighty independent refiners have gone out of business
and a continuation of this trend will erode competition at the
expense of the consumer. In addition to the unfair impact upon
independent refiners, it appears that the proposed legislation
would place an inequitable burden upon the refining industry
in gener 'when one compares funds generated versus hazardous
waste pr&Iced.

We realize that the task of cleaning up the nation's
hazardous waste sites will be enormously expensive and cannot
be ignored. We support the need to find a fair and equitable
solution to a problem which has grown with our nation's progress
and achievements. We do not believe the solution lies in placing
an inequitable financial burden upon the refining industry through
an increased feedstock tax.

Sincerely,

ASAMERA OIL (U.S.) INC.

Thomas W Johnson
General anager
Crude Oil Supply

TWJ:jd

cc: Senator William Armstrong
Senator Gary Hart
CERPAC
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WUUn H. Dmpsey OFAM1NCAN
President RAnIROADS

September 25, 1984

The Honorable Robert J. Dole
Chairman
Finance Committee
United States Senate
Washington, D.C. 20510

Dear Senator Dole:

The Association of American Railroads welcomes the op-
portunity to comment on the various financing alternatives for the
•Superfund" forwarded by the Environment and Public Works Com-
mittee. We will limit our comments to the proposals drafted by
the staff of the Environment and Public Works Committee for a
transportation tax and a hazardous waste disposal tax.

The transportation tax proposal as drafted by the staff
of the Environment and Public Works Committee (attachment 1) (tould
impose a tax of ten dollars on "each movement'of hazardous materi-
als. The railroad industry has several objections to this propos-
al. First, hazardous materials are regulated under the Hazardous
Materials Transportation Act and, for the most part, are not
hazardous substances within the meaning of CBRCLA. Many hazardous
materials do not pose long term environmental problems and do not
contribute to the disposal problems addressed by CBRCLA. It would
be inappropriate, therefore, to tax hazardous materials to raise
funds for responses to CERCLA problems. Second, this proposal
places railroads at a competitive disadvantage vis-a-vis the barge
industry. A barge holds more of a commodity,,whether it be a
hazardous material or a hazardous substance, than a rail car.
Thus, the ten dollar tax on transportation movements makes rail
shipments more costly than barge movements especially if one rail
car represents one rail movement. Finally, while this tax is
supposed to be a tax on shippers, the railroads are placed in the
position of functioning as tax collectors. This concept is unfair
and unworkable. If a railroad.takes a shipment and later collects
the money owed, what is it to do if the shipper refuses to pay the
tax? What if the shipper does not tell the railroad that the
railroad is being given a taxable commodity? Railroads fulfill

IM L se. N.. ,Wobg. D.C. Woo (SoN 3.59JU
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their responsibility to clean up ond pay for spills of commodities
they carry. That should be the extent of their responsibilities.
They should not have to function as tax collectors for purposes
unrelated .o transportation they provide.

The hazardous waste disposal tax (attachment 2) would be
a tax on the disposal of hazardous waste. The tax would range
from $15 to $250 per ton, depending on the commodity and method of
disposal. In its proposed form, this 'waste end tax* proposal
might be counter-productive from a transportation perspective.
Railroads are widely recognized as a comparatively safe mode for
the transportation of hazardous materials. Of course, our
industry suffers from occasional derailments, but we clean up
those derailments. Cleaning up contaminated soil from derailments
would be so expensive if this tax were enacted that railroads
might decide not to compete for hazardous substances traffic,
thereby diverting hazardous substances to modes less safe than
railroads. A single derailment can easily result in a railroad
cleaning up five to ten thousand tons of soil which, given the tax
of $100 per ton that this proposal imposes on the disposal of
soil, would result in a tax bill of up to one million dollars for
a single incident even if the railroad acted responsibly. Such a
"tax' would amount to a penalty, not a tax. The waste end tax has
always been envisioned as a true tax that would apply to manufac-
turers making a profit from the process producing the waste.
Railroads do not profit from waste created by a derailment, and if
tons of soil have to be disposed of because of a derailment, the
large amount of soil has been contaminated by a relatively small
amount of hazardous substance. The waste end tax should not cover
those cleaning up releases.

The Association of American Railroads would be happy to
answer any questions concerning our comments. Thank you for the
opportunity to forward our comments.

Sincerely,

-d.



614

AJA C Mu N T 1

FEES - FUND

'OPTION 4
.. TRANSPORTATION TAX "

A. Effective 180 days'after enactment, each substance 
which is defined as a hazardous substance under the Comprehensive

Environmental. Response, Compensation and Liability Act of

.1980 is deemed to be a hazardous material for purposes of

the Hazardous Materials Transportation Act. Within 270 days

after enactment, the Secretary of Transport~tlon shall promulgate

regulations requiring the shippers of such materials to require

that shipping papers to be provided by a shipper of such materials

to common or contract carriers.

B. Any shipper failing to provide such papers to a common

or contract carrier shall be liable under section 107 of the

Comprehensive Environmental Response, Liability and Transportation

Actin 'lieu of the carrier in the event of any release'occurring
during the course of transportation if the carrier can demonstrate

that he did not have actual knowledge that the material was

a hazardous material.

C. Effective 365 days after enactment, each common or

contract carrier shall .collect and -remit to the Treasury a

fee of $10 for each movement of a hazardous material.

BEST AVAILABLE COPY
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ATTACMiLNT 2

:.FEES - FUND

" * OPTION 6
:WASTE END TAX.

A. For wastes with reportable quantity of one pound

or less --

1. Those disposed of In landfills, surface impoun~ments

or Class IV wells'to pay a tax of $250 per ton.

2. Those disposed of by other means to pay a tax

of $30 per ton.

B. For wastes with a reportable quantity of more than

one pound --

. Those disposed of-in landfills, surface impqundments

or Class IV wells to pay a tax bf $100 per ton.

* 2. Those disposed of by means other than landfill,-

surface impoundment, or Class IV injection to pay a tax

of $15 per ton.

. C. All"taxes calculated on a total weight basis. '..

D. Exemptions: . .. "

1. Wastes, the regulation of which have been suspended

by Act of Congress. Imposition of a tax on such wastes

-would require an affirmative Congressional enactment.

2. Wastes which are treated or recycled and, therefore,

result in no release to the environment.
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E. Addition of waste streams for the purpose of taxation:

those waste streams resulting from the manufacture of the

following substances are to be included in the waste end taxing

program unless already regulated by subtitle C of the Resource

Conservation and Recovery Act. Such waste streams are to

be taxed at the rate applicable to those wastes with a reportable

quantity of one pound or less:

SEE ATTACHMENT A.
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ATTAcHKENT.A

CHEMICALS HAVING SUBSTANTIAL EVIDENCE OF CARCINOGENICITY
- WITH WASTE STREAMS REPORTEDLY NOT REGULATED BY RCRA

• . . * . ,. ,.

.2 -Acetylaminoflourene Hydra;ineAcrylonitrile . .,-Indeno(l,2,3'cd)pyrene '
4-Aminobiphenyl .. • " Iron Dextran*..
Amitrole .. Alnsosafrole'.'
Aramite .. .. ... 'Je.o

" Auramine • . Lasiocarpine
Azaserine . Melphalan
Benz(c)acridine Methapyrilene
Benz(a)anthracene 3-Methylcholanthrene,.

*Benzidine . 4,4'-Methylenebis
Benzo(a)pyrene' .Methyl Iodide
Benzo(b)fluoranthene Methyl Methanesulfonate
Benzo(j)fluoranthene N-Methyl-N'-nitro-N-nitrosoguanidine
Chlorambucil Mitomycin C
Chloroalkyl Ethers Mustard Gas
Chlorobenzilate . . 1-Naphthylamine,<technical grade

• .Chrysene . Nitrogen Mustard and its hydrochloride
Cycasin " Nitrogen Mustard N-oxide
Cyclophosphamide . and its hydrochloride
Diallate . 5-Nitroquilolilne-l-oxide
Dibenz (a,h) acridine . ." Nitrosamines
Dibenz (a, j)acridine ". Pentachloronitrobenzene
Dibenz(a,h)anthracene ". Phenacetin..
7H-Dibenzo(cg)carbazole "-. . Pronamide
Dibenzo(a,e)pyrene ... 1,3-Propane Sultone
Dibenzo(a,h)pyrene . 6-Propiolactone
Dibenzo(ai)pyrene Prophylthiouracil.
1,2-Dibromo-3-chloropropane.- Safrole
1,2-Dibromoethane Streptozotocin
*3 ,3 -Dichlorobenzidine 2,3,7,8-Tetrachlorodibenzo-p-dioxin,..
1, 2-Dieth .hydrazine Thioacetamide
Diethylst tr0l .. I .- Thiourea .. .- ". .. .

;"%.3,3'-Dimethoxybenzidine o-Toluidine Hydrochloride
p-Dimethylaminoazobenzene Toxaphene ,"

. 7, 12-Dimethylbenz (a) anthracene Trichloroethylene
3,3'-Dimethylbenzidine 2,4,6-Trichlorophenol
Dimethylcarbamoyl Chloride Tris(I-aziridinyl)phosphine sulfide
1,1-Dimethylhydrazine Tris(2-3-dibromopropyl)phosphate
1,2-Dimethylhydrazine .Trypan Blue
2,4-Dinitrotoluene Urethane . .

1,4-Dioxane
1, 2-Diphenylhydrazine
Ethylene Big Dithiocarbamate

" *thyleneimine
Ethylene Oxide
Ethylenethiourea
Ethyl Methanesulfonate
Formal dehyde.
Hexachlorobutadiene
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PESTICIDES IDENTIFIED FOR A REBUTTABLE PRESUMPTION
AGAINST REGISTRATION WITH WASTE STREAMS

REPORTEDLY WOT REGULATED BY RCRA

• -~ .. - nomy:Daat. ". " -" "
Diallate
Dimehtoate •

• .BDC "
Ethylene Dibromide

• Eth-iene Oxide
Maleic Hydrazide
Pentachloronitrobenzene
1080.
Strychnine Sulfate
Thiophante Methyl-
TrifluralLn
Captan
Capbaryl
DDVP
Methanearsonates
Haled
Parquat -". "
Piperonyl ButoxideRotenone:

Triallate
Acrylonitrile
•Araudte
Berzac
Chloranil " •
Chlordecone
Copper JAcetbarsonite

*DBCP4Z ***

Diflubenzuron
•Picloran
Amitraz "
Chlorobenzilate
Pronamide

: "v

° •
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STATEMENT OF ROBERT J. WARDELL
PRESIDENT, COPPER AND BRASS FABRICATORS COUNCIL, INC.

TO THE
SENATE COMMITTEE ON FINANCE

SEPTEMBER 28, 1984

The Copper and Brass Fabricators Council strongly opposes

the imposition of an environmental excise tax under the Super-

fund program on refined copper and zinc.'

The Council represents 22 domestic brass mill companies

which account for over 85 percent of U.S. production of brass

mill products. These companies roll, draw, or extrude from

copper and copper alloys various types of brass mill products

such as plate, sheet, strip, tube, pipe, rod and nonelectrical

(mechanical) wire. Zinc is the industry's principal alloying

element. The American brass mill industry employs approximately

27,000 workers in 23 states. The economic health of this in-

dustry is dependent upon an adequate supply of reasonably

priced copper and zinc.

The House bill to reauthorize Superfund (H.R. 5640) would

expand the program sixfold from $1.6 to $10.2 billion over the

five year period beginning October 1, 1985. To raise additional

funds, the House bill would add another 20 chemicals and metals

to the list of taxable materials.

While the Council supports reauthorization of Superfund,

we believe that the tax provisions applicable to refined copper

and zinc in H.R. 5640 were ill-conceived and enacted in haste,

without appropriate consideration of the impact on the affected

39-919 0 - 85 - 40
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industries. The revenue-raising provisions for Superfund do

not expire until September 30, 1985. EPA will have completed

by December, 1984, a comprehensive study on all aspects of

Superfund,, including the most appropriate and cost-effective

methods of financing it, and yet the House could not wait.

No primary metals are currently subject to an environ-

mental excise tax under Superfund, and there is no evidence

to suggest that this policy should now be changed. The House

Ways and Means Committee, however, took the position that

elements which are "found" at hazardous waste sites should be

taxed, without any assessment as to whether or not they are

toxic or otherwise hazardous. Such a position is scientifi-

cally unsound and extremely unfair to domestic producers and

fabricators of refined copper and of zinc. Both metals are

benign, being neither toxic nor hazardous, nor of a character

to be included in the Superfund cleanup program.

The original intent of Superfund was to tax toxic chemicals

that contribute to hazardous waste sites. Refined copper and

zinc are not toxic and should not be included on the taxable

list. The metals themselves are environmentally benign. Those

copper and zinc compounds which are classified as hazardous are

already subject to Superfund taxes.

The House bill (H.R. 5640) places refined copper at a

competitive disadvantage with aluminum, its chief competitive

metal. Aluminum is not taxed in the House bill on the grounds

that it is nontoxic. Copper and zinc are no more toxic than

aluminum, and none of them should be taxed.
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The imposition of an environmental excise tax on refined

copper and zinc will result in a two-tier price structure con-

sisting of higher-priced domestic and imported refined copper

and zinc, and lower-priced world copper and zinc. Such two-

tiered price structures would put U.S. fabricators at a com-

petitive disadvantage with foreign fabricators and result in

a related and a further increase in the already high level of

imports of fabricated products. On September 6, 1984, President

Reagan refused to impose import restrictions on refined copper,

as requested by certain domestic copper producers in an "escape

clause" proceeding, precisely because to have done so would

have created a similar two-tier price system which would have.

seriously disadvantaged the U.S. copper fabricating industry.

In conclusion, we all recognize the need to fund the

cleanup of abandoned waste sites containing hazardous and

toxic materials and substances. But to impose an environmen-

tal excise tax on a limited number of metal working industries,

and not on their competitive counterparts (in this case, alumi-

num), nor on all industries whose non-toxic and non-hazardous

products, by-products, or wastes are also "found" at such sites,

is blatantly discriminatory, unfair, and without rational justi-

fication. Accordingly, we strongly urge the exclusion of refined

copper and zinc from the tax provisions of the Superfund reauth-

orization bill now being considered by the Committee on Finance.

Thank you.
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WoaU(EF. NOLAN Vice ft*lWftM L-0ls810.A"i'

EDISON ELECTRICINSTITUTE The association of electrc companies
I I! 19th Sreet. N W
Washingtn. 0 C 20036
W (202)82&?400

September 18, 1984

To: Each Member of the Senate
Committee on Finance

Dear Senator:

The House of Representatives recently adopted the Superfund
Expansion and Protection Act of 1984 (H.R. 5640). which would,
among other things, increase the petroleum tax from 0.79 to
7.86 cents per barrel in order to finance the expanded scope of
the law proposed under the bill. While we endorse the worthy
objectives of this legislation, we are concerned that such a tax
increase would require electric utility ratepayers to make an
additional contribution to a cleanup effort unrelated to their
consumption of electricity.

We also have reservations as to the rationale which would permit
a tenfolO price increase to be imposed on the electric ratepayers
while a much smaller percentage increase is being proposed for other
industries. Surely, this inequity should be carefully reviewed by
the Finance Committee. This matter will be before the Committee in
the near future as you consider S. 2892 and other related legislation.

The consumption of petroleum as a boiler fuel is a high-efficiency
use of the product and is regulated under Federal law. Such use
does not result in the generation of harmful waste products that
the Superfund law is intended to address. A tax increase of $17
million imposed upon our ratepayers to solve the problem of hazardous
waste site cleanup is inequitable since the electric utility industry
does not contribute to that problem and the burning of petroleum
products in utility boilers is otherwise regulated.

We urge you to take these points (including those in the attached
briefing paper) into consideration when developing a superfund taxing
plan.

i ler 
your 

Walker F. Nolan

Attachment
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BACKGROUND ON UTILITY CONCERNS ON THE TAXING PROVISIONS
OF SUPERFUND REAUTHORIZATION LEGISLATION

Pending in both the House and Senate are bills which would reauthorize and
make substantive amendments to the Comprehensive Environmental Response, Compen-
sation, and Liability Act of 1980, due to expire on September 30, 1985. While the
utility industry has a number of concerns about these bills, the focus of this
discussion is on the inequity to the utility ratepayer of a ten-fold increase in
the petroleum tax(.79c per barrel to 7.86o per barrel) contained in the House
passed bill (N.R. 5640). We urge the House to reconsider its position on taxing
petroleum products which are burned in utility boilers and also urge the Senate
to take the following points into consideration when developing a taxing plan:

the burning of petroleum products in utility boilers does not create an
environmental problem that is not otherwise regulated and therefore should
not be subject to the tax on petroleum products which i designed to tax
that petrochemical feedstock which eventually prodices hazardous or toxic vaste;

* the H.R. 5640 significantly increases the electric utility share of the
total contributions to the Superfund. The effect of this, in many cases,
is to raise the tax collections through the fuel adjustment clause which
becomes an automatic pass through to the consumer.

* Under the current law, we estimate that in 1984 utilities will contribute
0.58 percent of the fund. Under fl.R. 5640. in 1986, this share will
increase to 1.6 percent. about a 176 percent increase in the distribution
of the share of contributions paid by the consumers of electricity.

* This. increased distribution will also fall disproportionately on some
areas. The New England area bears a share five times greater than the
electric utility industry average. New York's share is three and one-
half times greater and Florida's Is three times greater.

* Thus, we see \the electric utility industry contributing an increasing
share of the tax and a disproportionate geographical distribution. Thee
inequitable distributions of the effect of the Superfund tax vili be
borne by the consumer.

September 5, 1984



624

STATEMENT OF

EL PASO PRODUCTS COMPANY

SUBMITTED.TO THE

COMMITTEE ON FINANCE

UNITED STATES SENATE

Regarding

HEARINGS ON TAX ISSUES

RAISED BY THE SUPERFUND

LEGISLATION

Washington# D. C.

September 19 and 21, 1984
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EL PASO PRODUCTS COMPANY IS A SMALL EMPLOYEE-OWNED COMPANY.

THE COMPANY WAS ORGANIZED IN 1957 AS A WHOLLY OWNED SUBSIDIARY OF

EL PASO NATURAL GAS COMPANY. OVER THE YEARS EL PASO PRODUCTS HAS

BEEN IN THE PETROCHEMICAL, NATURAL GAS LIQUIDS, REFINERY AND OIL

AND GAS PRODUCTION BUSINESS. FOR THE LAST SEVERAL YEARS, BEING

AND CONCENTRATING ONLY IN THE PETROCHEMICAL BUSINESS. WE HAVE

PLANTS LOCATED IN DELAWARE, WISCONSIN, TEXAS AND CALIFORNIA. WE

MANUFACTURE PLASTIC FILM, ETHYLENE, PROPYLENE, STYRENE,

POLYETHYLENE, POLYPROPYLENE AND BUTADIENE.

DURING THE LAST OF DECEMBER 1982, BURLINGTON NORTHERN MADE A

TENDER OFFER FOR THE EL PASO COMPANY, THE PARENT HOLDING COMPANY

OF EL PASO NATURAL GAS COMPANY AND EL PASO PRODUCTS COMPANY.

SHORTLY THEREAFTER THE EL PASO PRODUCTS COMPANY SENIOR OFFICERS

WERE ADVISED THAT THE CHEMICALS AND PLASTICS BUSINESS DID NOT PIT

INTO THE EL PASO COMPANY'S LONG TERM PLANS AND WOULD BE SOLD IF

POSSIBLE. DURING THE PRECEDING 18 MONTH PERIOD THE CHEMICAL

SEGMENT HAD EXPERIENCED LARGE BOOK LOSSES (APPROXIMATELY $55MM).

TWO INVESTMENT BANKING FIRMS - MERRILL LYNCH AND LEHMAN BROTHERS

KUHN LOBS WERE EMPLOYED TO SELL THE BUSINESS. LATE IN JULY 1983

THE CHIEF EXECUTIVE OFFICER (CEO) OF THE EL PASO COMPANY INFORMED

MR. W. D. NOEL, EX-PRESIDENT AND CHAIRMAN OF THE BOARD FOR EL

PASO PRODUCTS COMPANY (RETIRED IN 1980) THAT HE SERIOUSLY DOUBTED

THAT THE HOLDING COMPANY WOULD BE SUCCESSFUL IN FINDING A

SUITABLE BUYER FOR THE CH.rICAL AND PLASTICS BUSINESS AND ASKED

MR. NOEL WHETHER HE HAD ANY INTEREST IN HEADING A GROUP OF EL

PASO PRODUCTS COMPANY OFFICERS AND EMPLOYEES THAT HAD AN INTEREST

IN KEEPING THE BUSINESS IN OPERATION. THE EL PASO COMPANY CEO
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WAS ASKED WHAT THE EL PASO COMPANY PLANNED TO DO IF NO SUITABLE

BUYER WAS FOUND. HE STATED THAT THE EL PASO COMPANY WAS PREPARED

TO SHUT THE OPERATIONS DOWN, WRITE THEM OFF THE BOOKS, ISSUE

FINAL CHECKS TO THE EMPLOYEES AND LOCK THE GATES. MR. NOEL AND

THE REST OF THE EL PASO PRODUCTS COMPANY CURRENT MANAGEMENT GROUP

DECIDED, FOR THE SAKE OF THE EMPLOYEES AND COMMUNITIES WHERE OUR

FACILITIES ARE LOCATED, THAT THERE SHOULD BE AN ATTEMPT TO SAVE

THE BUSINESS. IT WAS RECOGNIZED THAT IT WOULD BE NO SMALL TASK

TO SAVE A BUSINESS THAT HAD SUSTAINE.' A $42 MILLION-BOOK LOSS IN

1982 AND HAD ALREADY LOST $13 MILLION IN THE FIRST SIX MONTHS OF

1983. (THE 1983 BOOK LOSS FOR THE ENTIRE YEAR WAS $25 MILLION.)

MAJOR COST REDUCTIONS WERE INITIATED.

IN DECEMBER 1983 THE MANAGEMENT GROUP CONSUMATED THE

ACQUISITION OF THE CHEMICALS AND PLASTICS BUSINESS FROM THE EL

PASO COMPANY, THE PURCHASE PRICE WAS 210 MILLION DOLLARS. EL

PASO WAS PAID $70 MILLION CASH WHICH WAS BORROWED FROM CHASE

MANHATTAN AND TEXAS COMMERCE BANKS. THE BALANCE OF $140 MILLION

IS PAYABLE OVER THE NEXT TEN YEARS, AT $14 MILLION PER YEAR.

THE CURRENT EL PASO PRODUCTS COMPANY IS NO LONGER PART OF

THE BURLINGTON/EL PASO CONGLOMERATE GROUP BUT A SMALL EMPLOYEE

OWNED COMPANY. HOWEVER, THE KEY TO THIS EQUATION OF BUSINESS

SUCCESS IS THE ABILITY TO GUIDE YOUR OWN DESTINY. THE MANAGEMENT

GROUP THAT PURCHASED THIS BUSINESS WENT TO THE BANKS AND

PRESENTED FORECASTED AND PROJECTED INCOME STATEMENTS TO JUSTIFY

THEIR ABILITY TO REPAY THE LOANS FOR THE PURCHASE OF THE BUSINESS.

AS I PREVIOUSLY STATED, THEY INITIATED MAJOR COST REDUCTION

PROGRAMS WHICH WERE INCLUDED IN THE FORECASTED FINANCIAL
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OBSTRUCTION WILL ALSO APPLY TO SMALL PETROCHEMICAL MANUFACTURERS

SUCH AS EL PASO PRODUCTS COMPANY. IF THE FINANCE COMMITTEE

WANTS TO SHUT DOWN EL PASO PRODUCTS COMPANY AND THE SMALL

CHEMICAL BUSINESS OPERATIONS IN THE U.S., YOU MAY WELL SUCCEED BY

PASSAGE OF A SUPERFUND BILL WITH EXORBITANT TAX ON FEEDSTOCKS.

THE 50,000 LOST JOBS REFERRED TO MAY ONLY BE THE TIP OF AN

ICEBERG. THIS IS SUPPORTED BY HAROLD A. SORGENTI, ARCO SENIOR

VICE PRESIDENT AND PRESIDENT OF ARCO CHEMICAL COMPANY IN HIS

TESTIMONY BEFORE THE SENATE ENVIRONMENT AND PUBLIC WORKS

COMMITTEE MAY 23, 1984.

• . . (HE) INDICATED THAT COMPANIES PAYING

THE BULK OF THE SUPERFUND'S TAX ON CHEMICAL

INGREDIENTS MAY CLOSE DOWN THEIR

PETROCHEMICAL OPERATIONS IF THE TAX IS

INCREASED GREATLY.

SORGENTI TOLD THE PANEL THAT ONLY 12

COMPANIES PAY ALMOST 70 PERCENT OF THE

CURRENT $1.6 BILLION SUPERFUND TAX, AND

PETROCHEMICAL MANUFACTURING CONSTITUTES ONLY

A PORTION OF THEIR BUSINESS.

WHILE THESE COMPANIES ARE PROFITABLE

OVERALL, IT IS "UNREALISTIC* TO EXPECT THEM

TO CONTINUE TO MANUFACTURE PETROCHEMICALS

"WHEN THESE OPERATIONS CAN ONLY BE EXPECTED

TO CONTINUE TO GENERATE CONTINUING LOSSES,

AND ARE NOT ESSENTIAL TO THE COMPANIES'

OVERALL VIABILITY, " SORGENTI TOLD THE PANEL.
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STATEMENTS. THE MANAGEMENT TEAM WAS CONFIDENT THEY COULD

ACHIEVE THE FORECASTED RESULTS AS LONG AS THEY COULD HAVE CONTROL

OF THE BUSINESS.

ONE OF THE PLANTS IN THE PREVIOUSLY MENTIONED FINANCIAL

STATEMENTS PRESENTED TO OUR LENDERS IS A BUTADIENE PLANT. EVEN

WITH ALL OF THE COST REDUCTION PROGRAMS IN EFFECT, THE PROJECTED

INCOME FOR THE CURRENT YEAR IS $879,000 BEFORE TAXES. IF THE

PROPOSED BILL (S.2892) BECOMES LAW (INCREASING CHEMICAL FEEDSTOCK

TAXES UNDER OPTION I PROPOSED BY THE SENATE COMMITTEE ON

ENVIRONMENT AND PUBLIC WORKS, JUNE 29, 1984 (COPY ATTACHED)),

THIS PLANT WILL HAVE ADDED EXPENSES OF $1,741,000 ANNUALLY,

CHANGING THE PROJECTED INCOME OF $879,000 TO A LOSS OF $862,000.

WE CANNOT CUT ANY MORE EXPENSES AT THIS PLANT WITHOUT SHUTTING IT

DOWN AND CEASING OPERATIONS. NEEDLESS TO SAY, WE CANNOT PAY OFF

A LOAN WITH LOSSES OR SHUT DOWN PLANTS. WE ALSO HAVE OTHER

PLANTS IN SIMILAR SITUATIONS THAT USE AND MANUFACTURE ETHYLENE,

PROPYLENE, STYRENE AND USE OTHER S.2892 LISTED CHEMICALS.

DURING MARK UP, JUNE 20, 1984 BY THE HOUSE COMMITTEE ON

ENERGY AND COMMERCE, CONGRESSMAN TAUZIN INTRODUCED AN AMENDMENT

TO HR 5640 WHICH WOULD REDUCE THE TAX ON CERTAIN LISTED CHEMICAL

FEEDSTOCKS. IN SUPPORTING THE TAUZIN AMENDMENT, CONGRESSMAN

FIELDS EMPHASIZED THAT IN THE LAST TWO YEARS 50,000 JOBS HAVE

BEEN LOST IN THE PETROCHEMICAL INDUSTRY. BOTH CONGRESSMEN STATED

THAT IMPOSITION OF THE PROPOSED INCREASES IN TAX ON CERTAIN

LISTED SUBSTANCES WOULD VIRTUALLY DESTROY SMALL REFINERIES WHICH

WOULD EXPERIENCE EXORBITANT TAX INCREASES. THIS HAS BEEN

REITERATED DURING RECENT SENATE HEARINGS. LET ME SAY THIS
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SUPERFUND REAUTHORIZING LEGISLATION BEING

CONSIDERED IN THE HOUSE WOULD INCREASE TAX

RATES BETWEEN 300 AND 600 PERCENT FOR

PRODUCERS OF THE 11 CHEMICAL FEEDSTOCKS WHICH

ARE CURRENTLY SUBJECT TO THE SUPERFUND TAX,

SORGENTI SAID.

THE ARCO OFFICIAL WAS REFERRING TO HR

5640, A BILL TO REAUTHORIZE THE SUPERFUND

LAW, WHICH WAS APPROVED MAY 23 BY THE HOUSE

ENERGY AND COMMERCE SUBCOMMITTEE ON COMMERCE,

TRANSPORTATION, AND TOURISM. THE BILL WOULD

INCREASE THE CURRENT $1.6 BILLION FUND TO $9

BILLION OVER FIVE YEARS, WITH THE BULK OF THE

INCREASE DERIVED FROM AN EXPANDED TAX ON

CHEMICAL FEEDSTOCKS.

"THE LEGISLATION'S SPONSORS HAVE APPARENTLY

ASSUMED THAT THE PETROCHEMICAL INDUSTRY CAN

CONTINUE TO BEAR APPROXIMATELY TWO-THIRDS OF

AN EXPANDED ANNUAL REVENUE OBJECTIVE OF $1.5

BILLION OR SO. UNFORTUNATELY, THAT

ASSUMPTION IS ERRONEOUS," HE SAID.

PROFIT MARGINS ARE DOWN IN THE CHEMICAL

INDUSTRY, WHICH OPERATED AT A LOSS IN 1982

AND 1983, SORGENTI SAID. FURTHER, THE

SUPERFUND TAX, WHICH APPLIES ONLY TO DOMESTIC

PRODUCTION, WILL UNDERCUT THE U. S. CHEMICAL

6:-- -
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INDUSTRY'S POSITION IN WORLD MARKETS, HE

SAID.

LET ME ASSURE YOU THAT WHEN SUCH LARGE INTEGRATED AND

DIVERSIFIED PRODUCERS AND MANUFACTURERS AS ARCO SAY IT IS

"UNREALISTIC* FOR THEIR CHEMICAL OPERATIONS TO BE EXPECTED TO

CONTINUE TO OPERATE AND GENERATE LOSSES WHEN THEY HAVE OTHER

PROFITABLE OPERATIONS TO OFFSET SUCH LOSSES, IT IS TRULY

UNREALISTIC TO THINK THE SMALL CHEMICAL PRODUCERS AND

MANUFACTURERS SUCH AS EMPLOYEE OWNED EL PASO PRODUCTS COMPANY CAN

SURVIVE WHEN THIS IS THEIR ONLY OPERATION.

EVEN IF THE LARGE MANUFACTURERS SURVIVE THE PROPOSED TAX

INCREASES AND MANAGE TO OFFSET CHEMICAL LOSSES WITH PROFITS FROM

OTHER OPERATIONS, WE QUESTION THE INFLATIONARY IMPACT WHICH

RESULTS FROM THE COMPOUNDING AND ADDITIVE EFFECT OF SUCH PRICE

INCREASES BY PRIMARY INDUSTRIES BEING PASSED ON THROUGH VARIOUS

VALUE-ADDED MANUFACTURING STEPS. THIS NATION CANNOT STAND

ANOTHER SPIRAL OF UNCONTROLLED INFLATION.

WE ARE NOT TOTALLY AGAINST ENVIRONMENTAL TAXES AND CONTROLS

ON DISPOSAL OF HAZARDOUS WASTE CHEMICALS. WE DO SUPPORT AND WILL

CONTINUE TO SUPPORT LEGISLATION AND ENVIRONMENTAL LAWS WHICH ARE

PRUDENT AND PENALIZE THOSE WHO WOULD HAPHAZARDLY DISPOSE OF

HAZARDOUS WASTE CHEMICALS WHICH POLLUTE OUR ENVIRONMENT AND

JEOPARDIZE THE HEALTH OF THE AMERICAN PUBLIC. HOWEVER WE ARE

STRONGLY OPPOSED TO ANY LEGISLATION WHICH WOULD PENALIZE AMERICAN

BUSINESS FOR PURCHASING AND MANUFACTURING A BASIC PRODUCT USED IN

SO MANY THINGS FROM BREAD WRAPPERS TO AUTOMOBILE PARTS AND CLOSE

DOWN LEGITIMATE BUSINESS FOR THE ACTS OF A FEW. WHY NOT PUT THE
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BURDEN DIRECTLY WHERE IT BELONGS? ON THE WASTE END AND THE

DISPOSER.

FOREIGN COMPETITION ON OUR FINISHED PRODUCTS IS ALREADY SO

GREAT AS TO CAUSE MANY COMPANIES TO SHUT DOWN AND CLOSE UP THEIR

OPERATIONS AS A RESULT OF SUBSIDIES BY FOREIGN GOVERNMENTS. IT

IS IRONIC THAT FOREIGN GOVERNMENTS APPEAR TO SUBSIDIZE CERTAIN

FOREIGN MANUFACTURING PROCESSES EXPORTING THEIR COUNTRY'S

PRODUCTS, WHILE OURS PENALIZES THROUGH UNNECESSARY TAX BURDENS.

THEN OUR GOVERNMENT WONDERS WHY OUR BALANCE OF PAYMENTS GET OUT

OF LINE AND U. S. INDUSTRY IS UNABLE TO COMPETE IN WORLD MARKETS.

IT SHOULD BE NOTED THAT THE CHEMICAL INDUSTRY IS ONE OF T#E VERY

FEW THAT HAS, OVER THE LAST SEVERAL YEARS CONTRIBUTED A POSITIVE

BALANCE OF PAYMENTS. IF YOU TAX US SO AS TO MAKE US UNABLE TO

COMPETE WORLD WIDE, YOU KNOW WHAT THE RESULTS WILL BE. NOT ONLY

WILL THE BALANCE OF PAYMENTS REVERSE FOR THE CHEMICAL INDUSTRY,

BUT YOU WILL HAVE SUCCEEDED IN CLOSING UP AND SHUTTING DOWN MANY

SMALL COMPANIES AS WELL AS SOME LARGE COMPANIES' OPERATIONS AND

CREATED JOBLESS WORKERS. WE ARE NOT SO SURE YOU MAY NOT ALSO

CAUSE THE FEW REMAINING MAJORS TO CEASE OPERATIONS.

SMALL COMPANIES LIKE OURS ARE NOT PRICE SETTERS AND WE

CANNOT PASS ON ALL OF THESE COSTS TO OUR CUSTOMERS. OUR

COMPANY OPERATIONS ARE WORKING ON A VERY THIN MARGIN. IF A TAX

INCREASE ON FEEDSTOCKS PASSES, SOME OF OUR PLANTS WILL SHUT DOWN

AND THE EFFECT COULD VERY WELL MEAN THA SURVIVAL OF THIS COMPANY

AND 1,100 EMPLOYEES' FUTURE. AS PREVIOUSLY STATED, WE CANNOT

SERVICE OUR DEBT WITH SHUT DOWN PLANTS. WE AND OTHERS HAVE TRIED

VERY HARD TO SUCCEED IN OUR ENDEAVORS AND ATTEMPTS TO SAVE JOBS
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AND BE GOOD CORPORATE CITIZENS. WE ASK YOUR SUPPORT IN THIS

ENDEAVOR TO SAVE JOBS AND KEEP OUR AMERICAN INDUSTRY COMPETITIVE

IN WORLD MARKETS. DESIGN AND PASS LEGISLATION WHICH WILL NOT

BURDEN LEGITIMATE BUSINESS BUT WILL APPROPRIATELY PENALIZE THOSE

WHO DO WRONG. PUT THE TAX WHERE IT BELONGS, ON THE WASTE END AND

DISPOSER.' DON'T IMPOSE UNDUE TAXES ON OUR CHEMICAL FEEDSTOCKS

AND CLOSE DOWN EL PASO PRODUCTS COMPANY AND OTHER SMALL

BUSINESSES.



633

STATEMENT OF
THE FLEXIBLE PACKAGING ASSOCIATION
BEFORE THE COMMITTEE ON FINANCE

UNITED STATES SENATE
ON SUPERFUND REAUTHORIZATION

SEPTEMBER 25, 1984

The Flexible Packaging Association (FPA) hereby sub-

mits its views on the subject of Superfund reauthorization.

FPA is a non-profit trade association representing manu-

facturers of flexible packaging and suppliers of materials

and services used to manufacture such packaging.

Flexible packaging is produced from paper, plastic or

cellulose films, aluminum foil or a combination of subh

materials. It is used to store, protect and display all

kinds of fresh, processed or prepared foods and other pro-

ducts. It ranges froT simple paper over-wraps and plastic

bread bags to sophisticated composite-material pouches in

which foods can be directly sterilized and processed.

Flexible packaging sales annually approaching $10.billion,

nearly 80% of which represents sales by FPA members.

A substantial portion of flexible packaging consists

of plastic film products which are derived from petro-

chemicals. In addition, in the fabrication of flexible



634

packaging the industry uses large amounts of solvents which,

when discarded, are generally classified as hazardous wastes.

On a number of occasions, the flexible packaging indus-

try has demonstrated its commitment to the goals of our

country's environmental laws, including in particular, the

Clean Air Act. Accordingly, we favor an effective national

program to clean up problem waste sites, and we support

the reauthorization of Superfund.

We believe, however, that the funding levels contained

in existing Superfund bills--H.R. 5640 and S. 2892--are far

too high. H.R. 5640 would raise on an annual basis more

than $2 billion in taxes, and S. 202 would raise $1.5

billion. Yet data provided by EPA, including testimony

before Congress by EPA officials, indicates the agency can

effectively use about $1 billion a year to carry o~it the

program. EPA Assistant Administrator Lee M. Thomas so

stated in testimony before the House Ways And Means Com-

mittee on July 25, 1984 and before the Senate Environment

and Public Works Committee on September 12, 1984. His

statements are also supported by data contained in an

EPA study entitled "Superfund Task Force Preliminary

Assessment," dated December 8, 1983. Accordingly, we
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urge that the funding level in any law which is enacted

on this subject be reduced to the level suggested by EPA.

There is another critically important reason why the

funding of the Superfund should be carefully limited to

the lowest level needed to carry out the program. As

noted above, the flexible packaging industry is a major

user of plastic materials which are produced from petro-

chemicals. The cost of the Superfund tax is therefore

passed on to our industry's firms and in turn to their

customers. Yet foreign competitors purchase non-taxed

raw materials and thus do not bear this burden. To that

extent they enjoy a competitive advantage over U.S.

flexible packaging producers.

Because of the adverse economic impact Superfund

has on our industry, and on the chemical industry in

general, we believe that a substantial part of the fund-

ing--up to one-half--should be paid for out of general

federal revenues. This would substantially alleviate

what we consider to be an undue tax burden and would

assist in causing our domestic producers to be more com-

petitive with their foreign counterparts.

'qQQ1Q A - an " I



Lastly, FPA believes that the question of public com-

pensation for chronic diseases is a very serious subject

that should be examined separately from Superfurid. The

Superfund law was designed to clean up waste sites. Add-

ing other programs to the law would only complicate and

delay the clean-up.

In conclusion, we ask that this statement be made

part of the record at the hearings in this matter. We

would be happy to supplement these views with any addi-

tional data the Committee may desire.
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S] FOOTE MINERAL COMPANY
Route 100, Exton, Pennsylvania T9341 (215) 363-6S00

Telex 835492

TWX S10-668-9142

STATEMENT OF FOOTE MINERAL COMPANY

BEFORE THE

SENATE COMM ITTEE ON FINANCE

SUPERFUND REAUTHORIZATION HEARI NG

REGARDING

LITHIUM CARBONATE

September 21, 1984

My name is Dr. Richard N. Jacobson and I am the Vice President and

General Manager of the Chemicals and Minerals Division of Foote Mineral

Company. Foote Mineral Company is one of the two producers of lithium

carbonate In the United States. Foote produces lithium carbonate at two

facilities - Kings Mountain, North Carolina and Silver Peak, Nevada. Foote's

production of lithium carbonate In 1983 totalled 23,720,000 pounds, repre-

senting approximately 50% of total U.S. production for that year. The U.S.

consumes about one-half of the world's annual production of lithium and is

self-sufficient in this commodity.

I appreciate the opportunity of having my statement regarding lithium

carbonate be made part of the Committee's record of the reauthorization of

Superfund.
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Foote Mineral Company strongly supports the Superfund program and its

high priority of protecting the public health from Immediate and long-term

dangers associated with the Improper management of hazardous waste. Further-

more, Foote Mineral Company recognizes the need for an expanded Superfund

to accomplish the critical task of cleaning up abandoned waste sites thoroughly

and expeditiously. However, expansion of the current feedstcck tax program

should be carefully considered in light of scientific data to assure that

revenues raised come from those substances posing a danger to the public

health. Lithium carbonate Is not one of those substances.

What is Lithium Carbonate?

Lithium carbonate Is the single largest lithium chemical consumed

throughout the world. Lithium carbonate is produced directly from lithium

ore (spodumene which is a mineral composed of lithium oxide, silica and

alumina) and from naturally occurring brines containing dissolved lithium

chloride. In the United States Foote Mineral Company produces lithium car-

bonate from spodumene mined in North Carolina and from subsurface brines in

Nevada.

Most lithium ore is converted to lithium carbonate which Is then used

to produce lithium chemicals and metal. Lithium In Its various forms Is so

versatile it Is Impossible to discuss all of its uses In detail, but a few

of Its more significant applications should be mentioned.
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Lithium carbonate is not a designated substance under present Superfund

law (CERCLA Section 101E14)). EPA has not listed lithium carbonate as a

hazardous substance under the Clean Water Act, and it Is not a hazardous

substance according to the tests established by the EPA under RCRA. No

lithium compound appears in the hazardous chemicals list of 40CFRI22 Appe.ndix D;

or 40CFR261.31 - 261.33; or 40CFR712.30; these represent respectively the

original "Toxic Pollutant" list,'the Toxic Substances Control Act list of

hazardous wastes and the CERCLA required reporting list. (A lithium carbonate

derivative - lithium chromate - Is a designated hazardous substance under

CERCLA because of Its chromate, not lithium, content. Chromium and chronite

are already taxable substances under the current Superfund law.)

Lithium carbonate Is approved for medical treatment of approximately

100,000 people per year in the U.S. by the National Institutes of Health.

Lithium Carbonate Should Not be Included In a Feedstock Tax

Under Superfund.

Lithium carbonate is not a hazardous material and does not fit the criteria

used to determine which substances should be included in the Superfund program.

Waste by-products from lithium carbonate production are few and non-hazardous.

The studies to date by the EPA and the various states regarding the

content of the presently recognized hazardous waste sites show that no lithium

salt is known to have been citec as a contributor to a hazardous waste situation.

Specifically, lithium carbonate has not been found in either Its raw,

intermediate or final product form at any Superfund site. No hazardous wastes

linked to lithium carbonate have been found at any site listed on the National
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Major end-use markets for lithium carbonate are the aluminum Industry

(for smelting of alumina to aluminum), and the glass and ceramics Industries.

Lithium carbonate Is used as a flux in both porcelain enamel and standard

glass formulations to reduce energy consumption and Increase production rates.

It is widely used to -produce bathroom fixtures, kitchen appl-iance coatings

and electrical Insulators.

The pharmaceutical industry provides another Important market. Lithium

metal is used In the synthesis of Vitamin A. Lithium carbonate, In Its pure

form, has been effective in treating manic-depressive mental disorders and

alcoholism.

During 1983, lithium metal was tested In a new high-strength, low-weight

aluminum alloy by the aircraft Industry. It has been estimated that such

alloys could eliminate up to 14,000 pounds of weight from the largest of

commercial airplanes, with an estimated savings of 4 million gallons of jet

fuel over its operating life. Lithium metal In its pure elemental form is

a soft silvery white alkali metal, similar to the better known metals sodium

and potassium.

Other lithium compounds are used by the air conditioning, lubricant,

synthetic rubber, welding and brazing and primary battery Industries.

Is Lithium Carbonate a Hazardous Substance?

Lithium carbonate and Its intermediate and final products are not

hazardous substances.
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Priority L'ist. (It should be noted that tritium, a remote derivative of

lithium carbonate, was found at a single site out of the more than 800 sites

investigated by EPA, and this site is not on the National Priority List.

Tritium, a radioactive hydrogen, is a product of the nuclear industry, not

the chemical industry. Furthermore, the quantity of lithium carbonate used

in tritium production represents a minute portion of total U.S. production of

lithium carbonate.)

Lithium carbonate has significant solubility in water. Lithium chemicals

are relatively expensive, and neither a manufacturer nor a user can afford to

put any significant quantity of concentrated lithium chemicals into a waste

disposal. Production of lithium carbonate and its intermediate and final

products does not generate any significant quantity of hazardous waste - one

of the criteria for listing as a feedstock for the purposes of a Superfund tax.

In August, the House of Representatives passed its version of a Superfund

reauthorization bill, H.R. 5640. Although lithium carbonate is not on the

current CERCLA feedstock list, the House bill places a tax on lithium carbonate

at $30 per ton per year, the highest tax rate in the bill. The total revenues

raised by taxing lithium carbonate represent less than 0.1 percent of the

total raised by feedstocks under the House bill, yet the proposed tax repre-

sents the equivalent of nearly $1,000 per employee per year for the domestic

lithium industry.

The House proposed tax on lithium carbonate could havi serious adverse

impacts on the domestic industry, affecting employment in several states and

putting the domestic lithium carbonate industry at a competitive disadvantage
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In the world market. Apart from the United States, the only other producers

of lithium carbonate in the world are the USSR, People's Republic of China

and Chile.

Currently, the United States produces the dominant supply of the world's

lithium chemicals. A Superfund tax on lithium carbonate would affect this

position, and place an enormous economic burden on the domestic Industry.

Conclusion

The original intent of the Superfund law was to tax feedstocks which

produce significant environmental impact. Therefore, since lithium carbonate

does not meet the definition of a hazardous substance contained in any current

law and since lithium carbonate has not been Identified in any hazardous waste

site, it can be concluded that lithium carbonate should not be Included in any

list of taxable feedstocks under CERCLA.

Foote Mineral Company respectfully asks that the Senate Finance Committee

carefully consider the facts contained herein when recommending a feedstock

tax base for the reauthorization of Superfund, and retain the present list of

taxable substances - a list which rightfully does not include lithium carbonate.

FOOTE MINERAL COWi Y

Richard N. Jacobso, PhD
Vice President and General Manager
Chemicals & Minerals Division

RNJ : j
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R&CSAFETY AND MOLFnY

/

September 19, 1984

The Honorable Robert Dole
Chairman
Senate Cowmittee on Finance
U.S. Senate
Washington DC 20510

Subject: Superfund Financing -- September 19, 1984
Hearing Record

Dear Mr. Chairman:

We appreciate the opportunity to comment on the
Superfund financing options before the Committee. We
hope our comments will be incorporated into the formal
hearing record.

We oppose financing Superfund with a transportation
tax. Such a tax would further disrupt the well-established
and accepted linkage of highway user taxes to road purposes.
A transportation tax for general fund pruposes, such as Super-
fund, would effectively preempt the funding source that since
1919 has been largely reserved for highways. At present,
state and federal motor fuel taxes enjoy public support
because they are perceived as user charges for the construction
and upkeep of our nation's roads and are dedicated to highway
trust funds for that purpose.

Evidence of public support for highway-earmarked fuel
taxes can be seen in the states. Contrary to the pattern of
state tax limitation in recent years, state highway user
charges have been widely and substantially increased to deal
with serious road problems. In the coming years, states will
seek further fuel tax increases to match increased federal
road funding. So far, 33 states and the District of Columbia
have passed motor fuel tax increases to match the 1983
"nickel-a-gallon3 federal tax increase.

1776 Mossochuselts Avenue. NW. Woshngton. DC 20036(202)857-1200
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Taxes that undermine dedic ted highway user charges
will create long-term problems for America's highway trans-
portation and economic vitality! We can't have a first -
class economy with a second-class road system. Highway user
charges should continue to be reserved for roads.

* Sincerely,

-I-WPeter .Koltnow

cc: Senate Committee on Finance
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Statement For The Record

By

Howard J. Hoffman

On

Proposals For Financing Superfund

Senate Committee on Finance

September 19, 1984

WORKABILITY OF THE WASTE-END TAX



646

Statement For the Record By Howard J. Hoffmanl/

I am a tax attorney in private practice in Washington,

D. C., and I have an interest in environmental excise taxes. I

submit this statement solely on my own behalf, and not on behalf

of my law firm or any institution or client.

The purpose of this statement is to review the workability

of the waste-end tax. This statement does not take a position on

whether a waste-end tax should be adopted. If a waste-end tax is

adopted, I believe it can be devised to be fairly workable.

Nevertheless, the tax is likely to be complex in many respects,

and it raises certain administrative and enforcement concerns.

The present legislative proposals raise a number of technical

issues for which further study is advisable.

The following is a summary of my present views on the

workability of the waste-end tax. It must be emphasized that the

conclusions stated herein are tentative and subject to further

study. A more detailed discussion of the technical issues, in

the form of an outline/issues list, is attached hereto.

*/ Address: 1775 K Street, N. W., Fourth Floor, Washington,
D. C. 20006. Telephone: (202) 835-7300.
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Elements of the Waste-end Tax.

There are numerous legislative proposals for a waste-end

tax. The more recent ones include (i) a proposal by Rep.

Conable, (ii) a proposal by Rep. Wyden, (iii) a proposal by Rep.

Breaux, and (iv) S. 2959.

The proposals are similar in many respects. In general,

under the proposals, the tax would be levied on hazardous waste

that is subject to the recordkeeping and reporting requirements

of Subtitle C of the Solid Waste Disposal Act ("SWDA Subtitle

C"), if such hazardous waste is disposed of or otherwise managed

in specific ways (primarily land disposal and storage for longer

than one year). The taxpayers would include the waste management

facilities and persons who illegally dispose of the waste.

Under the proposals, the tax would be closely tied to the

requirements of SWDA Subtitle C. The waste-end tax is in large

part an environmental measure, and the elements of the tax are

imbued with determinations as to environmental policy.

Workability of the Waste-end Tax.

To a significant extent, the proposals, with some

revisions, would result in a workable waste-end tax. In qeneral,

the substances that would be subject to tax are easily

identifiable. In addition, to a large extent, the waste

management methods that would give rise to the tax also are

fairly easily identifiable, such as disposal in landfills and
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underground injection wells. Moreover, the great bulk of

hazardous waste is managed by no more than a few thousand

facilities. As a result, for the great bulk of hazardous waste,

the number of taxpayers would be relatively small.

Nevertheless, the tax is likely to carry complexity,

primarily because the hazardous waste industry and hazardous

waste laws are complex. The degree of complexity would depend in

part on determinations as to environmental policy. The more the

tax is tailored to provide precise waste management incentives,

the more complexity may result.

In addition, significant issues concerning workability

have arisen and should be studied. Some of the more troublesome

issues involve (i) the determination as to which waste management

methods should and should not be subject to tax, and (ii) the

ability of the I.R.S. to administer and enforce the tox in a

cost-effective manner.

With a collaborative effort by Government,

industry, the bar, and other interested parties, I believe that

these issues can be resolved in a satisfactory manner. The

effort should be undertaken with the understanding that taxation

is difficult, and that the waste-end tax is bound to be

imperfect. The Treasury Department, if its resources permit,

should be requested to begin at this time a study of the

workability of the waste-end tax, even if Superfund

reauthorization is not enacted this year.
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The following is a summary list of some of the principal

issues that should be studied. These issues are discussed in

greater detail in the attached outline/issues list.

A. Taxable Items.

I. Would reliance on E.P.A. regulations under SWDA Subtitle

C for the definition of "hazardous waste" create any problems for

the I.R.S., the n.P.A., or taxpayers?

2. What issues arise from the fact that the States

generally will administer SWDA Subtitle C, and thus will control

to some extent the definition of "hazardouswaste"?

3. As a technical matter, to assure that the tax remains

consistent with SWDA Subtitle C, should the tax be levied on

hazardous waste that is subject to the SWDA Subtitle C

recordkeeping or reporting requirements, or on hazardous waste

that is required to be disposed of under SWDA Subtitle C?

4. What degree-of-hazard approach, if any, based on the

hazardousness of the waste, should be adopted over (i) the short

term and (ii) the long term?

5. Should the tax be levied on a wet-weiqht or a dry-weight

basis?

6. How should the addition of nonhazardous substances to

hazardous waste be treated for tax purposes?

7. What revisions would be necessary to the SWDA Subtitle C

recordkeeping provisions to support a tax?
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B. Taxable Activities.

1. How best to account for hazardous waste that :.s placed

in, and removed from, storage for longer than one year ("long-

term storage")?

2. Should waste that is placed in long-term storage be

taxed on the basis of (i) the amount initially stored or (ii) the

amount remaining after storage* i.e., how to treat shrinkage that

may occur during storage due to evaporation, leachate, etc.

3. If waste is moved from one storage facility to another,

should the storage time for each storage facility be added

together in applying the tax on long-term storage?

4. Should waste in storage at the time the tax takes effect

be grandfathered?

5. Should a credit (or exemption) be granted for waste that

is placed in long-term storage and subsequently managed in a

nontaxable manner?

6. If waste is to be subject to tax upon disposal or long-

term storage, but not upon treatment, how best to (i resolve

ambiguities over the definition of treatment, and (ii) prevent

avoidance of the tax through the use of long-term treatment

methods that in substance are comparable to long-term storaqe?

7. Some have proposed to resolve the treatment issue

identified immediately above by taxing hazardous waste placed in

a treatment process for more than one year in the same manner as
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hazardous waste placed in storage for more than one year. If

this proposal is adopted, many of the same technical issues will

arise as under the long-term storage tax. Additional issues may

also arise, such has how best to account for recycled liquids.

8. How should hazardous residues be treated for tax

purposes?

9. What concerns would arise if taxpayers- 4tt npt to avoid

the tax on hazardous waste by sifting to nonta~able'disposal or

treatment methods, such as disposing of waste tmiriqers or

destroying waste in industrial boilers?

10. Should treatment methods be subject to tax until they

are issued a final permit by the E.P.A. or the States?

11. Should special exemptions from tax be granted for

certain treatment or disposal methods?

12. What degree-of-hazard approach, if any, based on the

hazardousness of the waste management method should be adopted

over (i) the lonq-term ad (ii) the short-term?

13. Should waste be subject to double taxation (e.g.,

should waste subject to tax because placed in long-term storaqe

be subject to tax upon disposal), and if not, how best to prevent

double taxation?

14. For informational reporting purposes, should taxpayers

be required to provide the I.R.S. with information concerning all

waste that is managed, including waste not subject to the tax?
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15. Should tax be imposed upon the receipt of waste by a

wastr management facility, or upon the taxable management of the

waste?

16. What issues arise from the fact that the States

generally will administer SWDA Subtitle C, and thus will control

to some extent regulation of hazardous waste management?

/C. Taxpayers.

1. Should the tax be levied only on waste management

facilities, or also on waste generaters or transporters who

dispose of waste illegally?

2. What issues arise from the fact that States generally

will administer SWDA Subtitle C, and thus will control to some

extent the determination of which persons may become taxpayers?

3. Should the tax incorporate mechanisms to assure that the

',taxpayer passes the tax on to the waste generator?

4. What issues arise from the fact that State and local

governmental units may become taxpayers?

D. Administration and enforcement.

1. Would the tax increase illegal waste disposal?

2. To what extent would illegal waste disposal reduce the

workability of the tax?

3. Should E.P.A. administer and enforce the tax?

4. If the I.R.S. administers and enforces the tax, what

resources and personnel would the I.R.S. require, in what manner
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should the I.R.S. audit, and to what extent could the I.R.S. rely

on other agencies for enforcement assistance?

E. State Taxes.

1. Should a Federal waste-end tax he coordinated with state

taxes by providing a credit against the Federal tax for state

taxes paid?

2. What light is shed on the workability of the tax by the

States' experiences with hazardous waste taxes?
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STATEMENT OF

INLAND STEEL COMPANY

SUBMITTED TO THE

COMMITTEE ON FINANCE

OF

THE UNITED STATES SENATE

ON SUPERFUND TAXES

October 3t 1984

This statement is submitted by Inland Steel

Company ("Inland" or "the Company"), an integrated steel

business headquartered in Chicago, Illinois.

The Company

Inland employs approximately 29,000 men and

women. In raw steel production, it is the fifth largest

steel company in the United States. Until 1981, Inland

was, for many years, among the most profitable of the

steel companies. Starting with the fourth quarter of

1981, Inland incurred losses for nine consecutive

quarters; losses amounted to $1..7 million in 1982 and $119

million in 1983.
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The Company's steel operations are located at its

Indiana Harbor Works in East Chicago, Indiana. That mill

is the nation's largest steel plant and during 1984

employed approximately 20,000 workers with the mill

operating at about 80 percent of capacity.

Le islative Status of
Superfund Reauthorization
and the Waste End Tax

Inland understands the concern and need for

legislation to reauthorize the tax provisions of the

Comprehensive Environmental Response, Compensation and

Liability Act of 1980 ("CERCLA"), which expires on

September 30, 1985. Meritorious arguments have been

propounded both by those urging reauthorization during

this session of Congress, and by those who desire to defer

reauthorization until next year, after the receipt of

Congressionally mandated studies from the Environmental

Protection Agency ("EP%"). Whatever the timing of the

reauthorization legislation, Inland opposes any attempts

to penalize environmentally sound disposal methods, and

parties who are not responsible for the creation of

disposal site cleanup problems, by financing the Hazardous

Substance Response Trust Fund ("Superfundm) with a tax on

deep well injections.

The House Energy and Commerce Committee version

of the Superfund reauthorization bill, H.R. 5640 (H. Rept.
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98-890, Part 1), contained the initial proposal for a new

disposal ("waste end*) tax that would be collected from

the owners or operators of disposal facilities to

supplement the existing feedstock tax. However, the House

Committee on Ways and Means decided not to impose a waste

end tax pending further study of the issue. The Ways and

Means Committee rejected immediate adoption of a waste end

tax for several reasons: arguments over the difficulty of

administering a disposal taxi the possible disincentive

effect of the tax; the instability of revenues from'a

disposal tax; how the tax should be imposed, e.g.,, on a

"wet" or "drym basis; and the trade ramifications of a

disposal tax. (See JOINT COMMITTEE ON TAXATION,

BACKGROUND AND ISSUES RELATING TO THE REAUTHORIZATION OF

SUPERPND, JCS-34-84 (Committee Print, September 17, 1984)

for a further discussion of these arguments.) Thus, the

bill as passed by the House does not contain a waste end

tax, but instead directs the Department of the Treasury,

in consultation with the Environmental Protection Agency,

to develop by April 1, 1985, a legislative proposal for

such a tax.

Currently, the Superfund bill is before the

Senate, where the Senate Committee on the Environment and

Public Works has reported S. 2892 (S. Rept. 98-631), which

would extend the Superfund program for five years at a

total cost of $7.5 billion. S. 2892 does not contain
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specific revenue proposals, since the Committee on the

Environment and Public Works has deferred to the

jurisdiction of the Committee of Finance.

A Waste End Tax on
Deep Well Injections
Should Be Rejected

Adoption by the Senate of any waste end tax prior

to the development of the legislative proposal required

from Treasury by April 1, 1985, would be premature. In

any event, a tax on deep well injections should be

rejected. It is bad environmental and tax policy, since

it would operate as an environmental and economic

disincentive and would not augment revenues. A waste end

tax on deep well injections would unwarrantably penalize

Inland Steel Company, even though they utilize a sound

disposal method and are not responsible for creating the

disposal site cleanup problems that the Superfund attempts

to address.

Disposal of Waste Pickle
Liquor and Rinse Water
Mixture by Deep Well Injection

Inland Steel Company has successfully operated an

environmentally sound Class I deep injection well since

1)67 at its Indiana Harbor Works steel plant. The well is

used to dispose of a mixture of waste pickle liquor, an

acidic hazardous substance, and cascade acid rinse water

. t
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in compliance with EPA promulgated underground injection

regulations. Inland currently has two Class I deep

injection wells. The Company operates one well at a time,

maintaining the second as a backup system.

Inland utilizes the pickling liquor in processing

flat rolled steel. A mixture of water and acid, usually

hydrochloric or sulphuric acid, is used to bathe or pickle

the hot rolled flat steel for purposes of removing rust,

oxide and other impurities. As a further cleansing

procedure, Inland has instituted a "cascade rinse" process

whereby the hot rolled flat steel is then rinsed with

progressively cleaner tanks of water. The residue from

the pickling process, primarily consisting of dissolved

iron, residual acid and water, constitutes the waste

pickle liquor. At Indiana Harbor Works, Inland disposes

of the waste pickle liquor, along with the cascade rinse

water mixture, by injecting them into one of their Class I

underground deep injection wells.

The disposal of substances in a deep well is done

in strict compliance with EPA promulgated underground

injection regulations. The waste is injected -into a

subsurface natural geographical formation of porous

sandstone, which is capped with impervious shale and

underlaid with granite. Fiberglass injection tubing is

surrounded by a pressurized inert fluid (which pressure is
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monitored) to prevent leakage from a Class I acid

injection well. The design, construction, operation,

monitoring and closure of the deep injection wells are

regulated under the Safe Drinking Water Act and the

Resource Conservation and Recovery Act (ORCRAO).

Stringent underground injection regulations were recently

promulgated by EPA, and became effective on June 25,

1984. These regulations ensure that wastes are injected

only into underground formations having the natural

ability to confine the wastes, and that the wells are

constructed, operated, maintained, and closed in a manner

designed to prevent leakage of waste out of the

containment zone.

Deep Well Injection Is
Environmentally Preferable

Deep well injection is a more environmentally

sound disposal technique than surface disposal

mechanisms. Properly designed deep well disposal

facilities, such as Inland's Class I wells, involve no

discharge of waste into the environment. With deep well

disposal, the hazardous substance is injected over 4,000

feet beneath the surface. The hazardous waste is thus

permanently contained at a level which is far below the

lower-most underground source of drinking water.
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To the contrary, surface disposal of hazardous

wastes, such as landfills, no matter how carefully

designed, almost always involves some discharge into the

environment that may ultimately be determined to be

detrimental or even hazardous. At least three independent

reports have confirmed that deep well injection is

environmentally more desirable than landfills as a

mechanism for disposal of hazardous substances: a 1980

report by the Comptroller General of the United States

entitled "Hazardous Waste Dispoal Methods: Major Problems

With Their Use;" a 1973 report by the Bureau of Mines

Division of the Department of the Interior on 'Subsurface

Disposal of Pickle Liquor;" and a Texas Environmental

Coalition report that was published in 1983.

There are now over 500 EPA National Priority

Sites designated for cleanup under CERCLA and the

Superfund mechanism. None of these sites is a Class I

underground injection well. The imposition of a Superfund

tax on deep well injection would be bad environmental

policy, imposing a penalty on companies such as Inland

that have voluntarily adopted an environmentally sound

disposal technique.

A Tax on Deep Well Injections
Would Exact an Unwarranted Penalty

A tax on deep well injections would impose a

financial burden on companies such as Inland that were not
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responsible for creating the disposal site cleanup

problems addressed by the Superfund program. At the rates

contained in some proposals, Inland's unwarranted tax

penalty would be substantial. Inland's deep well

injection of waste pickle liquor and rinse water involves

a solution that is 96% water, 3% inert (nonhazardous)

material and It acid. Thus, at a rate of $5 per 'wet

weight" ton, Inland's deep well injections of

approximately 500,000 tons per year (96% of which is

water) would result in an annual Superfund tax liability

of approximately $2.5 million. Even at a rate of $50 per

*dry weight" ton, the Company's annual tax liability would

be approximately $1 million.

Tax on Deep Well Injections
Would Discourage Sound
Environmental Practices and
Would Not Augment Revenues

One of the arguments put forth by the proponents

of a waste end or disposal tax is the need for additional

and more stable sources of revenue. In Inland's case,

this argument is totally counter-productive,

Although deep well injection is the most

environmentally sound method of disposal of waste streams

such as the waste pickle liquor and rinse water mixture,

the decision Whether to use deep wells or some less
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desirable disposal method would be an economic one for the

company involved. Currently, deep wells are the most cost

efficient method of disposal for many companies. A

significant tax on underground injections would alter the

comparative cost analysis and cause certain surface

treatment and disposal methods to be more economical.

Such promotion of surface disposal is not only contrary to

prevailing environmental policy objectives, but would also

reduce the amount of revenue expected from the tax.

For Inland, a lime neutralization process would

be the alternative to deep well disposal. This process

would produce a sludge that would have to be disposed of

in a surface landfill, a less desirable approach from an

environmental viewpoint. Because the process involves

neutralizing the acid, the sludge that is produced would

not be subject to tax under the various waste end tax

proposals. In addition, there would be non-taxable water

discharges containing contaminants, such as calcium

chloride, to receiving bodies of water like Lake

Michigan. Construction of a new lime neutralization

facility would entail a one-time capital expenditure by

the Company of approximately $4 million. This one-time

capital cost of lime neutralization would be exceeded by

the tax cost that would be avoided after only two or three

years of non-operation of a deep well under the tax rates

being proposed. This tax disincentive would make
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constructing and operating a sludge-producing lime

neutralization facility more economical than continuing

deep well injection.

Summary -
A Deep Well Injection
Tax Should Be Rejected by
the Senate as Bad Environ-
mental and Tax Policy

A Superfund tax on the deep well injection method

of disposal is bad environmental policy and bad tax

policy. The tax would impose a substantial financial

burden on companies such as Inland that were not

responsible for creating the disposal site cleanup

problems addressed by the Superfund. A tax on deep well

injections would operate in actuality exactly opposite to

the way a good environmental tax should: it would provide

incentives for less than optimum practices and would

penalize companies such as Inland that adopted the best

disposal technique.

Inland Steel Company recommends that the Senate

not adopt any waste end tax pending completion of the

legislative proposal required from the Department of the

Treasury by April 1, 1985, pursuant to the House version

of the Superfund rOhuthorization legislation. If a waste

end tax is adopted, environmental'and tax policies would

be best served by a total exemption from the Superfund tax

for deep well'injections complying with EPA guidelines
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(Class I wells). Absent outright exemption, any taxon.-

.Class I deep well injections should be a small fraction of

the $5 per "wet weight" ton or $50 per "dry weight* ton

rates that some have proposed.

Inland Steel Company
Chicago, Illinois

-i
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Kerr-McGee Refining Corporation is an independent refiner, with

refineries located in Louisiana, Oklahoma and Texas. Its total

refining capacity is 154,800 barrels of oil per day, making it

one of the largest independent refining companies in the country.

Six points need to be recognized and understood when considering

the adverse impact the Superfund Reauthorization legislation,

specifically H.R. 5640, will have on the refining industry, and

herr-McGee Refining in particular.

1. Petroleum refining has not been an is not now a major

generator of hazardous waste. Estimates by the EPA and

others of refining's share of waste generation range from

three to five percent. However, the refining industry is

currently providing roughly 15 percent of the revenue now
&

being used to clean up waste sites under Superfund, which

is a disproportionately large share. In addition,

HIR. 5640 would increase the petroleum tax more than

elevenfold, from 0.79 cents per barrel to 9.16 cents per

.arrel of crude oil processed, and increase the refining

industry'G contributing share of Superfund to 30%.

Thip is an unreasonable increase in the tax burden for the

refining industry to shoulder. The tax burden placed upon

"the industry should parallel the industry's contribution

to the waste problems that need to be cleaned up. This tax

increase greatly exacerbates the tax inequity that presently

U
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is imposed on the refining industry, and does not recognize

the full financial responsibility of other industries that

generate the majority of the hazardous wastes.

2. Competition in the market place does not now permit passing

through to customers the cost of purchasing crude oil and

refining petroleum products. It is inequitable to increase

the tax burden on independent refiners now struggling to

survive in today's marketplace.

The refining industry and its customers are already excess-

sively taxed. State and local governments have followed

Congress' lead in raising fuel taxes last year. The

national average of combined federal, state and local taxes

on gasoline have been recently estimated near 22t per gal-

lon. This is approximately 20% of the retail cost of a

gallon of gasoline.

In recent years, decline in petroleum product demand and

resulting excess refining capacity have led to severe com-

petition and elimination of refiners' profit margins.

Squeezed between high crude oil prices and prices consumers

are willing to pay, the refining business is now operating

unprofitably.

Regulatory requirements in other areas, most notably EPA's

effective elimination of lead in gasoline, will require

significant capital investment to maintain productive

39-919 0 - 85 - 43
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capacity and meet quality requirements. With the nonexistent

profit margins now present within the industry, this invest-

ment will not occur for many refiners, particularly indepen-

dent refiners.

3. Through substantial investments of both capital and manpower

resources, Kerr-McGee continues to actively participate in

the effort to maintain environmental quality. Kerr-McGee's

capital and operating expenditures relating to environmental

protection have totaled more than $117 million since 1980.

Expenditures in the refining area have included approxi-

mately $28 million of this total. In recent years, Kerr-

McGee has protected the air and water by improving the

quality and reducing the quantity of effluents from its

refineries. The attached Exhibit 1 is a partial list of

environmental projects undertaken by Kerr-McGee Refining.

Kerr-McGee will continue to do its share.

Proposed dramatic increases in the amount refiners must

pay to Superfund for waste cleanup, well in excess of any

apparent consideration of the amount of wastes generated,

fail to recognize past expenditures made by refiners such

as Kerr-McGee.

4. As previously noted, the petroleum refining industry is in

dire financial straits. Since January 1, 1981 no less than

46 refineries have been shutdown in the state.of Kansas,

Louisiana, Oklahoma and Texas alone and these shutdowns are

continuing in 1984. (See Exhibit 2. These refinery closings
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represent thousands of lost jobs and reduced refining

capacity for these states of 1.1 million B/D.

In the event the tax provisions in H.R. 5640 are imposed,

the National Petroleum Refiners Association estimates that

the following Superfund tax increases will occur for the

refiners in the following states:

Superfund H. R. 5640 Increase
Revenues/yr. Revenues/yr. Over
Present Law Projected Present Law

Kansas $ 706,000 $ 8,183,000 $ 7,477,000

Louisiana 4,921,000 57,059,000 52,138,000

Oklahoma 1,019,000 11,814,000 10,795,000

Texas 9,742,000 112,963,000 103,221,000

In light of the current market milieu, these tax increases

will almost certainly cause more shutdowns of domestic

refineries, particularly independents. Consequently, the

long-term national security of this country could be

threatened by this additional loss of U. S. refineries,

refining capacity and jobs.

5. Both the Senate and House have proposed Superfund Reauthor-

ization bills which address leaking underground storage

tanks. Underground storage tanks should not be regulated

by Superfund, which was enacted to regulate inactive

hazardous waste sites.
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The issue of possible groundwater contamination from leaking

underground storage tanks is now under active consideration

by the EPA. While determining the extent of the problem,

and evaluating alternatives, the EPA is working with the

states and industry to develop voluntary steDs to resolve

any present problems.

Any effective program to manage underground storage tank

is much more cost efficient than cleaning up discharges

from leaking tanks. Kerr-McGee is now budgeting more than

$4 million in capital expenditures through 1989 to implement

such a program developed in accordance with voluntary industry

standards. Until the EPA has completed its evaluation

and considered the present regulatory alternatives for

addressing the problem, action by Congress on Superfund

at this time would be premature and inappropriate.

6. It would be shortsighted and premature for Congress to

reauthorize Superfund at this time, when the current act's

funding provisions do not expire until late 1985. The EPA

is expected to complete its evaluation studies by the end

of this year. This information should provw - T..-"

in assisting the Administration and Congress in forging

a viable reauthorization bill. Great caution must be

exercised in determining at what level Superfund should

be funded. It would be unwise and wasteful for Congress

to impose taxes at such a high rate that EPA could not

effectively manage and use the additional generated revenue.
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It is for the above noted reasons that Congress should not

proceed with the reauthorization this year. Congress should

proceed with all due deliberation and prudence in reauthorizing

Superfund at an appropriate, later time.
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EXHIBIT I
Page I of 2

KERR-McGEE REFINING CORPORATION
SELECTED CAPITAL INVESTMENTS

TO CONTROL REFINERY EMISSIONS
1979 - 1984

LOCATION PROJECT DESCRIPTION

Wynnewood, OK

Cotton Valley, LA

Corpus Christi, TX

EXPENDITURES
THOUSANDS OF $

Hydrogen Sulfide Control
Disposal Well
Waste Water Control Facilities
Solid Waste Disposal Facilities
Groundwater Honitoring Wells

Waste Water Treatment Facilities
Floating Roof Installation in Product

Tanks
Flare Relocation To Protect Lake
Waste Water Control

Hazardous Waste Permit Application For
Land Farm

Close Oily Sludge Pits and Install Two
400 Barrel Tanks

Prepare Sulfur Recovery Facilities For
Operation

Prepare Diesel HDS for Startup
Install Secondary Floating Roof Seal On

Six Tanks
Amine Charcoal Filter For Sulfur

Recovery Facilities
Sulfur Recovery Unit Sulfur Truck

Loading Rack
Continuous Monitor For Sulfur Recovery

Unit Scot Unit
API Separator Covers
Modify Sulfur Recovery Area Oily Water

Drain System to Stop H S Hazard
Closed Drain System for Sulfur Recovery

Unit Sour Water Tank (H2S Hazard)
Oil Coalescing Filter.For Sulfur Recovery

Unit Amine System
Install Environmental Lab Facility in

Warehouse Building
Install Floating Roof on Tank S-8
Install Additional Re-boiler For Water

Stripper
Improve Vapor Recovery System

1,225
465

1,438
80
97

206
117

5
16

77

115

559
78

200

115

13

6
47

11

10

18

94
68

20
85
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EXHIBIT I
Page 2 of 2

EXPENDITURES
THOUSANDS OF $PROJECT DESCRIPTION

Corpus Christi, Tx
(Cont.)

Install HDS Analyzer on Crude II Unit
Oil Coalescer For Sour Water Stripper
Provide Water Injection for Diesel Unit

Overhead Condensers
Replace Data Logging Equipment on Sulfur

Recovery Unit
Amine System For Removal of H S
Flue Gas Scrubber on FCCU II Unit
Merox Unit For Sulfur Removal
Flue Gas Scrubber Effluent Treatment To

Reduce Pollution

LOCATION

19
11

26

34
700

2,796
795

275
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EXHIBIT 2
Page 1 of 2

KANSAS, LOUISIANA, OKLAHOMA AND TEXAS
REFINERY SHUTDOWNS SINCE JANUARY 1 ,1981

LOCATION
CRUDE DISTILLATION
CAPACITY (BID),

KANSAS

E-Z Serv Refining Inc.
Hid America Refing Co.
Hobil Oil Co.
Phillips Petroleum

Shallow Water
Chanute
Augusta
Kansas City

LOUISIANA

Bayou State Oil Co.
Evangeline RefiningCo.
GHR Energy Corp.
Gulf Oil Corp.
Lake Charles Refining Co.
Mallard Resources, Inc.
HcTan Refining Corp.
Schulze Processing
Shepard Oil Co.
Sooner Refining Co.
T & S Refining Co.

Hosston
Jennings
Good Hope
Venice
Lake Charles
Gueydan
St. James
Tallulah
Jennings
Darrow
Jennings

OKLAHOHA

Champlin Refining Corp.
Hudson Oil Co.
Oklahoma Refining Co.
Okmulgee Refining Co.
Tonkava Refining Co.
Tosco Corp.

REFINERY

9,500
3,000

50,000
80,000

3,000
4,500

300,000
28,700
28,000
7,400

19,300
1,760

10,000
8,000

10,500

Enid
Cushing
Thomas
Okmulgee
Tonkava
Duncan

53,800
19,000
9,800

25,000
12,000
48,000
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EXHIBIT 2
Page 2 Of 2

TEXAS

Adobe Refining Co.
Brio Refining Co.
Bronco Refining Co.
Carbonit Refining Co.
Clinton Manges
Capano Refining Co.
Dow Chemical U.S.A.
Eagle Refining Corp.
Erickson Refining Corp.
Independent Refining Corp.
Listo Refining Corp.
Longview Refining Co.
Petraco-Valley Oil Co.
Pioneer Refining Ltd.
Placid Oil Co.
Quitman Refining Co.
Rio Grande Crude Ref.
Rio Grande Recovery Systems,Inc.
Sentry Refining Inc.
Shore, Inc.
Texas Refining Co.
Texas Standard Refining Inc.
Thriftway Oil Co.
Tipperary Refining Co.
Wickett Refining Co.

LaBlanca
Friendswood
Houston
Hearne
Palestine
Ingleside
Freeport
Jacksboro
Pt. Neches
Winnie
Donna
Longview
Brownsville
Nixon
Month Belvieu
Quitman
Brownsville
Brownsville
Corpus Christi
Kilgore
Hidland
Houston
Graham
Ingleside
Wickett

5,200
12,500
2,250

11,000
6,000

11,100
190,000

1,800
30,000
50,000
3,500

14,000
12,300
15,000
8,500
6,600
9,500
1,000

25,000
550

2,500
1,800
1,184
7,320
8,000
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INTRODUCTION

My name is R. Sarah Compton. I am a partner in the law firm

of Collier, Shannon, Rill & Scott in Washington,"P.C. I am

writing on behalf of LTV Steel Corporation, ("LTV") and Cadence

Chemical Resources, Inc. ("Cadence"). LTV is an integrated

steel company headquartered in Cleveland, Ohio, with produc-

tion facilities scattered throughout the United States.

Cadence is a hazardous waste recycling company located in

Michigan City, Indiana that manufactures the Cadence product

from recycled hazardous waste feedstocks. LTV uses the Cadence

product in its iron-making blast furnaces.

REUSE AND RECYCLING ACTIVITIES SHOULD
BE EXCLUDED FROM A WASTE-END TAX

The Comprehensive Environmental Response, Compensation

and Liability Act of 1980 establishes a "Superfund" to finance

the clean-up of inactive or abandoned hazardous waste disposal

sites. At present, the Superfund is funded by taxes on

petroleum and certain chemical feedstocks. One of the alter-

natives suggested by the Senate Environment and Public Works

Committee for additional revenue sources for the Superfund is

a waste-end tax. My purpose in testifying is to request that

if such a tax is adopted by the Senate, that recycling and reuse

activities be exempted from the tax.

If the Finance Committee chooses to proceed with a waste-

end tax, the tax should serve a dual purpose: (1) to raise

revenue to supplement other Superfund monies and (2) to dis-

courage environmentally harmful methods of hazardous waste
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disposal, primarily land disposal. This second goal cmn be

achieved by increasing the cost of such disposal relative to

environmentally beneficial uses of hazardous wastes. The

imposition of a waste-end tax on land disposal and the exemption

of recycling and reuse activities from such a tax would encour-

age hazardous waste generators to recycle and reuse their

wastes because of the lower relative cost.

Recycling and reuse activities are legitimate alterna-

tives to land disposal which benefit public health and the

environment. Recycling and reuse are environmentally benefi-

cial because these activities reduce the volume of wastes that

must be ultimately disposed of, in many cases significantly. In

recycling operations, large volumes of hazardous wastes are

processed to recover usable products for manufacturing opera-

tions. A significantly smaller quantity of wastes remain

hazardous. In addition, in some industrial processes, the

reuse of hazardous wastes or products manufactured from haz-

ardous wastes has the additional positive environmental effect

of transforming the waste chemically, physically or biologi-

cally to render it non-hazardous.

Thus, recycling and reuse reduce the potential problems

associated.with the land disposal of hazardous wastes by

providing alternative methods of handling the waste. A waste-

end tax 'that excluded recycling and reuse activities would

encourage hazardous waste generators to divert their wastes

into recycling and reuse because of the lower relative costs

compared to land disposal. This environmentally beneficial
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result would further the primary goal of the nation's hazardous

waste legislation -- the protection of human health and the

environment from the adverse effects of hazardous waste.

LTV'S REUSE OF THE CADENCE PRODUCT
IN ITS BLAST FURNACES

A vivid illustration of how recycling and reuse activities

can have beneficial environmental effects is provided by LTV's

use of the Cadence product in its irbn-making blast furnace

operations. Cadence has been involved in the production and

marketing of the Cadence product since 1975. Since its incep-

tion, Cadence has attempted to develop technology to enable the

Cadence product to be used as a feedstock in industrial pro-

cesses. Through these efforts, the Cadence product is now used

in a patented method of operating a blast furnace by LTV.

Cadence manufactures the Cadence product from solvent

recycling stillbottoms and other carefully selected, hydro-

carbon-based hazardous wastes. These raw feedstocks are

blended and processed through a number of successive refining

steps. The final Cadence product is a homogenous liquid mixture

of solvents, resins and suspended solids suitable fordirect

use in LTV's blast furnaces.

For centuries, blast furnaces have been used to produce

iron. Iron ore is loaded into the blast furnace with coke and

other hydrocarbon sources. In the blast furnace environment,

the carbon and hydrogen serve as reducing agents which break

down iron oxides into metallic, molten iron. Two types of raw

materials are used in blast furnaces. Solid raw materials --
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iron ore, limestone, coke, chlorides -- are charged into the top

of the furnace. Other raw materials -- hot blast air, oxygen,

hydrogen-containing water vapor, liquid hydrocarbons, the

Cadence product -- are added through the tuyeres, openings at

the base of the furnace. The Cadence product augments the other

hydrocarbon sources serving as reducing agents.

The economicvalue placed on the Cadence product by LTV

proves that it is a valuable raw material necessary for its

iron-making operations and not-merely a dumping ground for

- unwanted wastes. Last year, LTV spent approximately $6 million

on the Cadence product. By using the Cadence product as a

source of hydrocarbons, LTV is able to save significant amounts

of money on other raw materials. LTV and Cadence have entered

into an exclusive five-year contract under which LTV agrees to

buy all of the Cadence product. If Cadence increases its

production, LTV will purchase the entire additional output.

The use of the Cadence product in the LTV blast furnace has

. a beneficial environmental effect. The blast furnace, with its

enclosed gas system, is the ideal environment for the dissocia-

tion and consumption of the Cadence product's constituent

hyrocarbon feedstocks. Very favorable oxidizing conditions

caused by the extremely high temperatures in the furnace result

in the complete dissociation of the Cadence product.

Hazardous waste residue from the blast furnace, if any, is

minimal. Stack tests confirm that only extremely low levels of

particulates, chlorides, lead and chlorinated hydrocarbons are

emitted from the blast furnace combustion stack. All such
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emissions are in compliance with the Indiana State Implementa-

tion Plan requirements.

LTV's use of the Cadence product is a proven, environ-

mentally safe method of handling hazardous wastes. The Finance

Committee should encourage this and similar technologies by

exempting recycling and reuse activites from a waste-end tax.

Stch an exclusion, because it would encourage generators to

divert their wastes from land disposal to recycling and reuse,

will further the primary goal of the nation's hazardous waste

legislation -- the protection of human health and the environ-

ment from the adverse effects of hazardous wastes.
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Statement of the Man-Made Fiber Producers Association

Concerning Senate Finance Committee Consideration of Superfu d

Hearing September 19 1984

The Man-Made Fiber Producers Association (MI4FPA) wishes to submit the

following statement concerning the tax issues relative to pending

Superfund legislation. KMPPA is a trade association representing 904 of

the man-made fibers produced in the U.S. which in turn represents some

75% of all yarns and fibers processed by domestic textile mills.

MMFPA fully supports reauthorization of Superfund to ensure

continuation of needed rapid cleanup of existing hazardous waste sites.

We believes however, that H.R. 5640 recently passed by the House of

Representatives ± s needlessly excessive and that the increase in funding

incorporated in H.R. 5640 is more than the Environmental Protection

Agency (EPA) can effectively utilize in their continuing program to clean

up existing hazardous waste sites.

IOFPA is also concerned that the proposed increase in the chemical

feedstock fees can have a negative impact on the U;S. man-made fiber

industry as a result of increased costs of necessary ingredients used in

the production of man-made fibers. Any such increase in costs can make a

negative contribution to the competiveness of U.S. textile products in

both the domestic and international markets.

In order to provide the needed revenue for continuation of Superfund

and to make the tax burden more equitable, MMFPA urges that the Congress
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include in its Superfund legislation a national waste-end tax, Such a

tax would provide needed increased revenue for the fund and provide an

economic incentive for companies to create and utilize alternatives in

the disposal of hazardous waste.

We urge the committee to support reauthorization of Superfund but at

a level that reflects that which EPA can effectively utilize to make real

progress in cleaning up existing hazardous waste sites. I4MFPA also urges

that the tax base.for Superfund be broaden to include a national

waste-end tax.

39-919 0 - 85 - 44
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September 21, 1984

MOBIL OIL CORPORATION

STATEMENT ON SUPERFUND ISSUES

UITED STATES SENATE

COMMITTEE ON FINANCE

Mobil Oil agrees that the cleanup of abandoned hazardous waste sites should be

a high national priority. We also agree that CERCLA must be reauthorized and

that the size of the fund will probably have to be increased somewhat.

However, we are deeply concerned with the fivefold (S 2892) to sixfold (S

2959) increases in funding levels that have been proposed in recent

legislation. Also, we are concerned that the tax burden continues to be

irected toward a narrow segment of industry - oil and petrochemicals.

Furthermore, we believe it is premature to reauthorize Superfund a year ahead

of time particularly when it is not known what the needs are and how much

cleanup money can be spent effectively and efficiently each year. Studies by

EPA to answer precisely these questions, as required by Congress, are

scheduled to be completed by the end of 1984. Experience is very limited in

this new technology field of hazardous waste cleanup and the bulk of this-

experience has been generated in the past year. Therefore, it is imperative

that the reauthorization not be rushed in order to take full benefit of the

EPA study and their recent experience in next year's deliberations.

It takes time,\ manpower and considerable technical know-how to cleanup

hazardous waste sites. Just as in the case of other major undertakings, they

will not be cleaned up overnight. Most estimates indicate that cleanup of all

sites may require 10 to 15 years to complete. Mobil suggests that funding

should also be spread over a similar period. Certainly no evidence has been

OR
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presented which supports raising the entire fund over a five year period.

While the cleanup of hazardous disposal sites is an important national

priority, it has to be considered in the context of other national needs.

Superfund, as currently authorized, is supported by its ovn tax system and is

operated through a trust fund. Trust funds inherently carry the danger that

Congress vill not regularly focus on how effective a job is being done and

they escape annual spending and revenue reviews. While objecting to trust

funds in principIj, we recognize that it is probable the concept will continue

in the case of Superfund.

Therefore, we believe that any funding for cleanup should meet several

important criteria. These are:

o Limit funding to a reasonable level - neither over or under funding -

that will cleanup sites in an effective and efficient manner.

o Include substantial recovery from responsible parties in funding

requirements. This factor has been essentially ignored in legislative

proposals to date.

o Cap the trust fund balance at a maximum of one to two years planned

spending with taxation suspended whenever it exceeds this level.

o Spread taxes-equitably so as not to place any industry in economic

jeopardy. Directionally, taxes should tie back to parties responsible
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in the past. Recent legislation considered equity when it overturned an

IRS ruling which would have levied the tax on streams that were entirely

internal to refineries and components of fuel.

o Limit funds to the primary objective - the cleanup of inactive waste

sites - and avoid broadening the scope with other complex programs.

o Support voluntary cleanup of waste sites by the private sector in

cooperation with concerned environmental groups.

With regard to revenues, the current tax rates on feedstocks can adequately

meet possible projections of expenditure if joined by revenues from a tax on

disposal of the same kinds of waste substances which created the hazards at

these orphan sites. Taxation of waste should be economically neutral and

proportioned-for degree of hazard. Since regulators will be called upon to

interpret any legislation, Congress should make it clear that streams which

did not contribute to the current problem, such as over-burden removal from

coal mining and water from petroleum drilling and production, should not be

taxed.

With regard to equity, the burden of the current Superfund falls primarily on

the oil and petrochemical industry - already the most heavily taxed industy in

the nation. Thi proposals in the Senate would increase taxes on the oil

segment by a factor of five (S 2892) or ten (S 2959). This would come at a

time when profits from oil refining are severely depressed. Furthermore, the

refining industry faces increased costs of EPA's accelerated lead phasedown

which will add a substantial financial burden. Similarly, the proposals in



687

the Senate would increase the tax burden on the petrochemical industry by &

factor of four (S 2892) or five (S 2959). Goods made from petrochemicals in

the U.S. would face tougher competition in both foreign and domestic markets.

Therefore, we believe that the tax base must be broadened to keep from

severely penalizing the oil/petrochemical industry.

Finally, Superfund should be limited to its basic objective of making

abandoned hazardous waste sites safe. The program should not be diluted with

other complex programs such as victims compensation, regulation of underground

tanks and oil spill cleanup. Such dilution can only hamper the waste site

cleanup effort. Also, these other programs are complex enough to be addressed

and debated in their own right.

8184P
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NAA%
MARK N GRWFITHS
ASSW.e .,te Pfioi September 20, 1984

The Honorable Robert Dole
Chairman
Committee on Finance
United States Senate
Washington, DC 20510

Dear Chairman Dolet

This week, the Senate Committee on Finance is holding hearings to-
consider the revenue needs of the Comprehensive Environmental
Response, Compensation and Liability Act, better known as
Superfund. The National Association of Manufacturers has a strong
interest in this legislation and the nation's hazardous waste
programs, and respectfully requests that this letter be made a part
of the hearing record.

On September 13, the Senate Committee on Environment and Public
Works reported S.2892, a bill to reauthorize Superfund for five'
years. The Environment and P1ublic Works Committee adopted a number
of amendments to the statute, and indicated it would recommend a
five-year funding package totalling $7.'5 billion. How this 500%
increase in the Superfund would be accomplished was not spelled out
by the Committee, but assurances were made that details would be
available in forthcoming report language. Because we have no other
basis on which to analyze this tax package, NAM is assuming that
the $7.5 billion will come from proportionally higher taxes on
chemical feedstocks and crude oil and proportionally higher
congressional appropriations.

Eighty-seven and one half percent of the existing $1.6 billion
Superfund is derived from a tax on feedstocks and crude oil. Under
our assumption, therefore, 87.5% of $7.5 billion, or approximately
$6.6 billion, would be raised from these same sources under S.2892.

NAM has several concern with the pace and scope of Superfund, as
well as with some of the proposals pending to significantly amend
the law.

I. SUPERFUNDIS PRIMARY OBJECTIVE MUST BE KEPT IN SIGHT

The primary objective of Superfund, which we fear is in danger of
being relegated to a lesser priority, is the mitigation of threats
to public health and the environment arising from problem hazardous

1776 F Stre. NW
Washgton. DC 20006
(202)626.3700
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waste sites. While estimates may differ as to the number of such
sites requiring remedial action, eventually all such sites will be
identified and remedied. If the law governing current waste
management practices, the Resource Conservation and Recovery Act,
is effectively administered and enforced, no new Superfund sites
will be created. Once all problem sites are remedied. Superfund
can and should go out of business.

It has been suggested by some, however, that Superfund should
become a permanent, growing fixture, available to serve a variety
of societal ends but nurtured primarily by only one societal
segment, industry. Three and one half years ago, a $1.6 billion
Superfund was created. Today, the leading proposals would raise
between $7.5 and $10 billion. What can the taxpaying industry
expect the next time around? We believe we have the right to
expect a sharply focused effort to remedy problem sites and
ultimately retire Superfund.

II. CONGRESS IS LACKING IMPORTANT INFORMATION NEEDED TO LEGISLATE
EFFECTIVELY

Section 301(a)(1) of existing Superfund law requires that the-
President submit by December 1984 a comprehensive report on
experience with the implementation of the law. The Environmental
Protection Agency has indicated in testimony that it will be able
to produce the report at least two months in advance of this
deadline. Several sections of this report will deal with issues
that could significantly affect the decisions of the Finance
Committee as to what level of revenue is needed and appropriate.
These includes

o a summary of past receipts and disbursements from
- the Fund;

0 a projection of any future funding needs remaining
after the expiration of authority to collect taxes

o the record and experience of the Fund in recovering
Fund disbursements from liable parties;

o the impact of Superfund taxes on the Nation's
balance of trade; and,

0 the extent to which the tax burden falls on the
substances and parties which create the problems
addressed by Superfund.
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Based on this report, the President is to include "any
recommendations for legislative changes he may deem necessary for
the better effectuation of the purposes" of the law, including
recommendations concerning the authorization levels and taxes.
This report would be quite valuable to the Finance Committee and
the Congress As they deliberate the reauthroization of Superfund.
Yet, the House of Representatives has already passed its version of
Superfund reauthorization, and Senate reauthorization proponents
are pressing for similar Senate action before the election recess,
a scant month before the report will be available and a full year
before the revenue raising authorities in Superfund expire.

The report would help fulfill the Finance Committee's need to get a
fix on the extent to which remedial actions are being carried out
through voluntary settlements which do not result in monies going
in and out of the Fund.

NAM believes it would be unwise for Congress to embark on a
multi-year reauthorization of this important statute without the
benefit of this crucial report.

III. CAN EPA EFFICIENTLY AND EFFECTIVELY SPEND THE REVENUES
PROVIDED FOR IN S. 2892?

We have serious doubts that the Environmental Protection Agency can
effectively and efficiently spend approximately $1.5 billion per
year on new projects. We are unconvinced that any bureaucracy can
manage such sizeable growth in a program almost overnight without a
significant amount of waste. EPA officials have testified more
than once that they are not prepared to effectively and efficiently
gear up to the levels of activity required by a $7.5 to $10 billion
program. EPA will have to dramatically increase and train its
manpower, award and monitor contracts, negotiate cleanup
agreements, assess effectiveness and make needed corrections under
the watchfull scrutiny and pressure of Congress and the glare of _
publicity. The urge to spend could overcome the obvious need to
spend wisely.

It is in everyone's interest that the problem sites be remedied as
quickly as possible. It should be of equal concern, however, that
the remedial actions be well-planned and well-executed.

IV. VICTIM ASSISTANCE D.Nn1,RATION PROGRAM

One amendment adopted by the Environment and Public Works Committee
would establish a fund-financed five-year, $150 million
"demonstration program" for "assistance to individuals suffering
injury resulting from exposure to the release of hazardous
substances, pollutants or contaminants ..... " This demonstration
program would be used in five states to be selected by the
Administrator of the Environmental Protection Agency.
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It is NAM's experience that such a demonstration program, in the
form of grants to states, will create a natural constituency for
its continuance among the five states selected, and for its
expansion among the other states and territories not initially
chosen by the Administrator. NAN has little doubt that this
"demonstration program" will become an ever-growing entitlement
program, financed in perpetuity by industry. This eventuality
could be hastened by the seeming unconstitutionality of a federal
benefits program which favors one group of citizens over another
simply on the basis of legal residence. Such a finding in federal
court would most likely lead to uniform application of victim
assistance to all states and territories, demanding an equivalent
increase in the value of such assistance and a corresponding drain
on Superfund.

NAN believes that Superfund should continue to be used for its
original purpose the cleanup of hazardous waste sites that pose a
threat to health and the environment. The Victim Assistance
Demonstration Program would divert the resources of Buperfund away
from this purpose, thereby prolonging the cleanup effort. NAN
further believes that the Victim Assistance Demonstration Program
ignores remedies available to individuals in state courts.

In summary, NAN believes there are too many important and
compelling reasons why Superfund should not be subjected to hasty
reauthorization this year, and recommends that the Finance
Committee use the knowledge gained in this week's hearings and that
to be gained from EPA's forthcoming report to fashion well-
considered, environmentally sound legislation in 1985.

NAN appreciates this opportunity to place its views in the hearing
record.

Respectfully,

Mark N. Griffiths
Assistant Vice President
and Director of Environment
Quality Committee

National Association of
Manufacturers

MNG: sa
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WnafpEE 550 Mamaroneck Avenue. Harrison New York 10528 914.698.1004

JAMES E RENSON. Executive Director

September 21, 1984

Mr. Roderick A. DeArment
Chief Counsel
Senate Committee on Finance
Rcom SD-219
Dirksen Senate Office Building
Washington, DC 20510

Re: Finance Committee Hearing
Superfund Reauthorization S.2892
September 19, 1984

Dear Mr. DeArment:

Thank you for allowing the National Association of Printing Ink
Manufacturers an opportunity to participate in the Committee
hearings on S.2892 by submitting written testimony on the
potential economic impact of the proposed legislation on the
printing ink industry in the U.5. We believe the proposed
legislation could have a very significant adverse economic impact
on the printing ink industry which should be considered by the
Committee.

INDUSTRY CHARACTERISTIC

The National Association of Printing Ink Manufacturers (NAPIM)
is a national trade association representing small, medium and
large printing ink manufacturers in the United States. Its
members account for about 90% of the total $1.5 billion merchant
sales of printing ink in the U.S.

The industry is composed of 228 ink companies of which at least
190 are believed to be smaller than $10 million in sales and are
thus small entities. Data from the U.S. Census of Manufactures
indicate that out of a total of 463 ink manufacturing establish-
ments in the U.S. in 1982, 313 employed less than 20 employees.
Obviously, the industry is composed primarily of small entities.
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DEPENDENCE ON PETROCHEMICALS

More than 800 of all printing ink raw materials are either
petrochemicals or directly derived from petrochemical inter-
mediates. Indeed, of the approximately 58 chemicals being con-
sidered for feedstock tax increases, at least 20 are of concern
to the printing ink industry. For this reason the three-fold to
five-fold increases in petroleum feedstock taxes proposed in
S. 2892 will have a significant impact on the printing ink
industry.

As will be shown later in this statement, the printing ink
industry is a low profit industry under intense pressure from
rising petroleum and petrochemical prices. Every government
regulation, no matter how justified, which places an additional
inequitable tax burden on the petrochemical industry creates an
additional disincentive. Such disincentives weaken the strength
of the petrochemicals industry versus foreign competition and
have adverse consequences for the U.S. industries which depend
upon petrochemicals for raw materials. Thus the printing ink
industry is vitally dependent on a strong and viable petro-
chemical industry.

ECONOMIC IMPACT

NAPIM is extremely concerned about the House version of Superfund
legislation and urges the Senate to take a more moderate
approach. Besides weakening the petrochemical industry which
supplies the printing ink industry, NAPIM believes that the added
tax burden proposed under H.R. 5640 will have serious economic
consequences on the printing ink industry itself.

Based on an in-depth study of printing ink financial and oper-
ating ratios conducted by NAPIM for the year 1983, raw materials
represent 55.3% of the industry's sales dollar. NAPIM believes
that the effect of the higher feedstock taxes proposed by H.R.
5640, when passed down through the petrochemical supply chain,
could result in increases in the printing ink industry's total
raw material costs of at least 5% and possibly as much as 10%.
This in turn would result in a diminution of profits of from
three to five percentage points.

In 1983 the median pre-tax profit for printing ink companies in
the U.S. was 4.5% of sales while the lower quartile earned only
2.4% on sales. Clearly a reduction in earnings of three to five
percentage points would completely eliminate the profits of 25%
of all U.S. printing ink companies and might even eliminate
virtually all of the profits of as many as half of all printing
ink companies in the U.S. Therefore, NAPIM submits that higher
raw material cbsts resulting from the proposed feedstock tax
increases would result in a severe dislocation of the printing
ink industry with probable plant closings and loss of jobs.
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THREAT OF FOREIGN COMPETITION

-As. noted earlier, the proposed increases in feedstock taxes will
weaken thp position of U.S. industry versus foreign competition.
Environmental pressures have been driving the pigments industry
(a petrochemical dependent industry on which the printing ink
industry depends) into the hands of foreign ownership so that a
major portion of the U.S. organic pigments industry is now in
European and Japanese hands. While most foreign owners are
still continuing to produce pigments in the U.S., they have the
capability of moving some of their product overseas when economic
conditions may warrant. In times of shortages this situation
compounds a serious threat to the well-being of the U.S. printing
ink industry.

Since the feedstock tax authorized by CERCLA and the increase
proposed under H.R. 5640 are charged only to the U.S. petro-
chemical and petrochemicals industry, they represent a cost not
borne by foreIgn manufacturers and further lessen the competitive
position of the U.S. petrochemicals industry as well as those
industries which depend on it as their source of raw materials.
The weakening of the petrochemicals industry's competitive
position versus foreign imports has also been reflected in the
printing ink industry which had previously been relatively immune
to foreign competition. In the last three years the industry has
experienced sharp increases in printing ink imports from foreign
manufacturers.

COMBINED WASTE-END FEEDSTOCK TAXES ARE DOUBLE TAXATION

The printing ink industry does not oppose the concept of a
waste-end tax to support CERCLA and, in fact, feels that it is a
reasonable concept. However, the industry does have serious
concerns about the approach of combining substantial waste-end
taxes with equally substantial feedstock taxes. This approach
will create an inequitable tax burden to all industries which may
be contributors to the hazardous waste disposal problems. This
combination of taxes will result in double taxation for the
petrochemical industry and the industries which depend on it.

It is-evident that feedstock taxes will be passed through to
petrochemical consuming industries with the result that
industries such as printing ink will be taxed twice for the same
materials; once at the front-end and again at the waste-end.
NAPIM submits that the imposition of waste-end taxes must be
mitigated by some relief in feedstock taxes at least to the
extent that feedstock taxes are not increased simultaneously with
the imposition of the new waste-end taxes as proposed in the
House version.
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While the waste-end tax of $50 per ton dry weight suggested by
the Chemical Manufacturers Association appears to be a reasonable
compromise, the Committee should note that petrochemical depen-
dent industries would also be faced with raw material price
increases due to the pass-along of the excessive feedstock taxes
proposed in the House.

CONCLUS ION

NAPIN asks that the Committee reevaluate the potential economic
impact of the House version of Superfund Reauthorization and
reduce the unnecessarily high feedstock taxes proposed therein.
We respectfully submit that the $50 per ton dry weight tax
suggested by the Chemical Manufacturers Association would raise
the needed funds to effectively administer CERCLA without
imposing a substantial economic hardship on the many sectors of
the chemical industry, including the printing ink industry, which
are.deperllent on the petroleum and petrochemicals industries for
their raw materials.

qespectfully submitted,

James E. Rirnson
,() Eecutive Director

jjr
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NATIONAL TANK TRUCK CARRIERS, INC.
INC PIAVIONAI OPGA WIIA 101 1114VOG I FOR M401 YAOS IRUCO IROI)S IRV

CL FVORD J MAVOIN t616 P. STREET. N W. * WASHINGTON, 0,C. 20036
AREA CODE 202797-5425

24 September 1984

The Honorable Robert Dole
Chairman
Senate Committee on Finance
The United States Senate
Washington, DC 20510

Dear Chairman Dole:

I am writing to you in your capacity as Chairman of the Senate
Committee on Finance regarding the Superfund Amendments of 1984.
We ask that this letter be made a part of the record of your
hearing on September 19, 1984, on S. 2892.

National Tank Truck Carriers is the national trade association
representing trucking companies operating as common and contract
carriers specializing in the transportation of liquid and dry
products in bulk---the vast majority of which would be considered
hazardous materials and/or hazardous substances under both the
Hazardnus Mfterials Transportation Act of 1974 and CERCLA.

Most recently, I have been informed that the Committee on
Environment and Public Works has developed and is circulating
copies an option for consideration which would: (a) treat all
hazardous materials (as\defined by the regulations of the U. S.
Department of Transportation) as hazardous substances (under
CERCLA): and (b) impose a tax of $10 per common and contract
carrier shipment of such hazardous substances.

While we have no objection to the legislative codification of all
DOT hazardous materials as hazardous substances (and, indeed,
would support such an amendment); we strongly object to the
imposition of the "per shipment" tax as it was outlined in that
Committee's letter of September 17, 1984.

As background, it must be understood that, regardless of
competition with other modes of transportation, prime competition
within the trucking industry is with so-called private carriage
(transportation of a company's products in its own trucks) which
would be exempt from this tax. The tax alternative addresses
only common and contract carriers which comprise smaller segments
of the trucking industry than the private fleets.

For instance, in the tank truck segment of the trucking industry,
most chemical and petroleum companies own and operate their own
fleets of tank vehicles which make up 60 percent of the cargo
tank population.
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Moreover, recent regulatory decisions by the Interstate Commerce
Commission have greatly expanded the scope of private carriage.
Since the proposal would impose the tax only on the common and
contract carrier sectors--the $10 tax would prove to be a
substantial and -discriminatory competitive barrier within the
trucking industry. Please note that in today's deregulated,
highly competitive the trucking industry, fractions of a cent per
gallon or pound often determine whether the product will move in
private or common/contract carriage. A $10 per load differential
could prove to be a significant "cost hurdle" for the membership
of this association.

This cost differential would be further exaggerated when the
administrative costs of acting as a tax collector for the
Internal Revenue Service is added to our members' overhead.

Finally, the "common/contract" carrier language for this fee
treats as equals an 80,000 gallon capacity barge, a 30,000 gallon
rail tank car, an 8,000 gallon highway cargo tank and a 55 gallon
drum. The effect of the release of a hazardous substance is a
function of several variables--toxicity degradibilityo
solubility and the amount of the material spilled. A flat $10
per shipment fee applied to the wide variety of shipping
containers without regard to capacity and degree of hazard of the
product ignores reality.

As far as spill clean-up and responsibility we wish to note that
all tank truck carriers have defined responsibilities with regard
to environmental protection. Regulations issued by the
Environmental Protection Agency# under the Clean Water Act CERCLA
and the Resource Conservation ano Recovery Act, clearly state
that the carrier is to be responsible for the clean-up of
environmentally sensitive product releases which occur in
transportation. This is in addition to rAgistration and
reporting requirements.

The Congress, itself# dealt with the issue of environmental
damage responsibility by motor carriers in the Motor Carrier Act
of 1980. In Section 30 of that legislation, Congress mandated
insurance and bonding requirements upon motor carriers for
"...public liability, property damage, and environmental
restoration..." to limits to be determined by the Secretary of
Transportation. This Association strongly believes that the
Secretary has not complied with the intent of Congress in
imposing proper liability limits. In that regard, NTTC expended
thousands of dollars in a lawsuit to force compliance by the
Executive branch. This suit was dismissed--not on the
merits--but on a ruling that NTTC did not "have standing" to
challenge the issue.

I
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In conclusion* NTTC believes the $10 per shipment tax proposal on
only common and contract carrier shipments of hazardous materials
is wrong. Spill clean-up requirements for motor carriers is
already law. Minimum insurance requirements exist already. This
proposal will not address the real problem of motor carrier
related environmental restoration but will cause significant
damage to our industry'.

Mr. Chairman, we thank you for this opportunity to present our
industry's position on this important issue. We appreciate your
consideration of our comments and their inclusion in the record.

V y . y urs,

Managing D ect or
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N A S R ~ National Association of Solvent Recyclers
1333 New Hampsir Avenue, NW. Sufte 1100

Washington. D.C. 20036 202/833-1294

September 25, 1984

Mr. Rcderick A. De Arment
Chief Counsel
Committee on Finance
SD-219 Dirkaen Senate Office Building
Washington, D.C. 20510

Dear Mr. De Arment:

The National Association of Solvent Recyclers (NASR)
would like to urge the Senate Finance Committee not to adopt any
waste-end tax that could be construed to tax the beneficial
recycling of hazardous wastes.

NASR testified before the House Ways and Means Committee
this summer stating objections to the waste-end tax language
proposed in H.R. 5640. The Ways and Means Committee dropped the
waste-end tax portion from the House Superfund bill: NASR hopes
to prevent similar language from being attached to the Senate's
Superfund proposal.

A summary of HASRes concerns follows:

NASR is a nationwide non-profit trade organization of
approximately 70 independent companies whose primary business is
the reclamation of pure solvents from used solvent streams and
the recycling of these recovered solvents for industrial use.
About 70 percent of the wastestream accepted by NASR members is
reclaimed to meet virgin specifications. Most of the balance is
used as a fuel in cement kilns and blast furnaces. The processes
in kilns and furnaces assure complete and total destruction of
the waste. The resulting residue (about 5 percent) Is disposed
in accordance with EPA and state regulations. The recycling
industry is spurred by economic incentives. The imposition of a
waste-end tax would be an economic disincentive to beneficial
reclamation of' spent solvents which would otherwise be disposed
in a land facility or in an incinerator.

The waste-end tax, as had been proposed under
H.R. 5640, would have taxed the disposal of hazardous substances
but exempted incineration of hazardous substances from the

39-914 - 85 - 45
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tax. As written, the mistaken inference could have arisen--that
all handling of hazardous waste, including recycling and reuse is
disposal and therefore subject to the tax.

Such a tax would disrupt the fragile economics of
recovering spent solvents and discourage an activity that Congress
has recognized and encouraged as being environmentally-sound and
a preferable alternative to disposal. If a waste-end tax to
pursued it should be to tax only environmentally-undesirable
disposal practices such as land disposal. It should be clarified
in the legislation that recycling and reuse of hazardous sub-
stances is not disposal.

Without the recycling and reuse exemption, the solvent
recycling industry could no longer be a viable, necessary
and commercial alternative to land disposal of solvent waste
products.

NASR appreciates your consideration of our members'
concerns.

Sincerely,

~;' 1 /ra~nca i ..n ,uca . ,,ne
Faith Gavin KuhnnExecutive Director Austin P. OlneyGeneral Counsel
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Pacific Resources, Inc. (PRI) appreciates the opportunity to comment
on the proposed reauthorization of the Superfund Act. PRI is an independent
energy company headquartered in Honolulu, Hawaii, with 1983 revenues
of $1.6 billion. The company's primary business and major source of
revenue is oil refining and petroleum product sales. From its strategic
mid-Pacific location, PRI markets energy products and services in Hawaii,
the U.S. West Coast, the South Pacific and Asia, and is a major supplier
of petroleum products to the U.S. military.

PRI's subsidiary Hawaiian Independent Refinery, Inc. (HIRI) operates
a petroleum refinery with a rated capacity of 67,900 barrels per day.
In 1983 PRI and HIRI paid approximately $180,000 in feedstock taxes to
fund the Superfund program, and we are thus extremely interested in Congressional
activity aimed at reauthorizing and expanding the Superfund statute.

PRI is a strong advocate of environmental protection. -Our unique vantage
point in the Hawaiian Islands gives us a deep appreciation of the value
of a clean and unspoiled environment. The company conducts its operations
with an eye towards protecting our environmental surroundings. We have
also supported regulations aimed at better protection of public health.
The most recent example is our support for the Environmental Protection
Agency's proposed rule to accelerate the phasedown of lead in gasoline.

We urge the Comeittee to defer until next year the matter of Superfund
reauthorization and extension. We note that Congress does not need to
address this issue at this time, since current authority for the Superfund
program does not expire until September 30, 1985. In view of the current--
worsening economic climate in the refining industry, prudence dictates
that legislation be postponed until Congress is able to observe and determine
the economic trend in the industry -- at least through year-end 1984.

The Comeittee mebers are undoubtedly aware of the current low margin
of profitability in the oil refining industry. The independent refining
sector has been particularly hard-hit by the combination of world oil
oversupply and increased competition from foreign refined products sold
at distressed prices. Many independent refiners have been unable to
withstand these economic pressures numerous independent refiners are
currently the subject of insolvency proceedings. Since January 1, 1981,
a net total of 86 refineries with a total capacity of 2 million barrels
per day has ceased operations.

PRI has managed to avoid a totally adverse profitability picture because
its refinery Is a modern one and its operations are both lean and efficient.
Last year, we led the Fortune 500 in revenue per employee. Nevertheless,
our net profitability fell to $11 million in 1983 and earnings thus far
in 1984 lag our expectations and projections.

Given this economic climate in our industry, the prospect of an increase
in the Superfund tax is an alarming one. It would be difficult to cope
with any increase in the Superfund levy until the oil market stabilizes
and refinery margins increase above a fraction of a cent, if indeed they
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show any profit at this time. The House-approved Superfund extension
bill vould subject FRI and other hard-pressed independent refiners to
an unprecedented tax increase. The basic 7.16c per barrel tax rate in
the House-passed bill would increase our yearly Buperfund taxes by more
than $1.5 million, roughly 15% of last year's profits.

Some suggest that the tax increase can be directly pAssed through to
consumers. We do not accept this argument. Given the intensely competitive
nature of the current oil market, larger domestic refiners and importers
of refined products would ave every incentive not to pass through all
of the tax in order to increase market share. Any increase in their
sales will occur at the expense of independent refiners, who lack alternative
profit centers needed to subsidize the tax. We would be forced to reflect
the full impact of the tax increase in our products, which would result
in severe competitive disadvantage. This Committee and the full Congress
must not overlook our industry's economic health in Its desire to clean-up
the environment and protect the public health.

PRI notes that the Environmental Protection Agency has voiced concern
about its inability to make efficient use of either the $10.2billion
fund created by the House bill or the $7.5 billion bill approved by the
Senate Environent-Comittee. The Administration has joined EPA in asking
that consideration of the issue be postponed to allow further time for
study and analysis. We note that EPA is currently at work on important
studies of the current Superfund program, and that these studies will
not be available until December of this year. At least one of these
studies will contain important information about the fairness of the
existing funding mechanism. We urge Congress to await its completion
before acting.

When the Committee does move to reauthorize this program, we hope that
you will adopt a broader-based tax than that currently in effect. The
current petroleum tax has generated about 15% of the total fund from
the refining industry, which reflects the original perception of the
level of waste generated by this industry. Recent estimates suggest
that the refining industry generates less than 5% of hazardous wastes,
and is thus already paying more than its fair share of the Superfund
tax. Given this fact, and the current adverse economics of both the
petroleum refining and petrochemical industries, we suggest that the
Committee adopt a broader-based tax as part of its 1985 reauthorization
package. Increased funding from general revenues must also be considered.
All participants in the U.S. economy, both producers and consumers, have
experienced short-term economic benefits as a result of inadequate and
unsafe waste disposal practices in the past. Now that we have a greater
appreciation of the magnitude of this problem, it is only fair that a
larger spectrum of the economy participate in funding the necessary clean-up
efforts.



704

Finally, in closing, we urge the Coittee to make certain that the economic-
impact of the new funding mechanism upon domestic refiners is balanced
by taxing imported products at an equivalent rate. Current law provides
for taxation of imported products at the same rate at which domestic
refiners are taxed. This approach muat be continued. U.S. refiners
ust insist on coibtinued taxation of imports to maintain domestic refiners'

viabIlity in an increasingly competitive products market.

x
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The Rubber Hanufacturers Association ('IA") respectfully sumbits

the following comments on S.2892 and H.R.5640, bills to reauthorize

the Comprehensive Enviornmental Response, Compensation and. Liability

Act ("CERCLA") or "Superfund". RMA is a national trade association

representing the tire and rubber industry with a membership of

approximately 200 companies which employ approximately a quarter-

million workers. Member companies produce some 40,000 products

including tires, tubes, hose, belts, footwear, roll coveringgaskts,

sealing devices, hospital and surgical supplies and sports equipment.

RMA members account for approximately 90 percent of all rubber pro-

duction in the United States. The rubber industry is a major user

of chemicals and, as such, has a longstanding interest in and

commitment to the control of hazardous and toxic waste.

The RMA supports the reauthorization of Superfund. However, we

believe that funding levels should be based on realistic assessments

of the Environmental Protection Agency 's ("EPA") annual spending needs,

Funding levels in S.2892 as well as the Uouse-passed reauthorization

measure, H.R.5640, appear to be excessive. Overfunded and inefficient

programs have no place in the critical national task of cleaning up

abandoned hazardous waste sites. Hazardous and toxic sites must be

cleaned up in order to protect the nation's health and environment.

However, burdening the Superfund program with excessive funds or

additional tasks will only detract from this goal.
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As stated above, RiCA maintains that the $7.5 billion authorization

level called for by S.2892 is excessive and has not been justified.

These observations are all the more true of H.R.5640. As passed by

the House on August 10, Title V of H.R.5640 makes substantial changes

to the current Superfund law. These changes would increase, at a

minimum, the-overall targeted feedstock collections from the chemical

industry to a level of 2.9 times ($748 million annually) the current

amount targeted ($261 million annually). These feedstock collections

could rise to a level of 4.0 times ($1.04 billion annually) the current

targeted amount. Title V also requires the feedstock fees to be indexed

to the producer price index (ppi). Additionally, a second feedstock

schedule which would take effect on January 1, 1987, if a waste-end

tax is not enacted is included in the bill. These additional feedstock

taxes are designed to raise a minimum of $1.2 billion over the remaining

life of the law. Thus, the continuation of taxes under H.R.5640 could

produce revenues equal to or greater than $11.7 billion.

EPA Administrator William Ruckelshaus, on March 15, 1984, before

Representative James Florio's Energy and Commerce Subcommittee warned

that "additional infusions" of funding beyond EPA's capabilities "could

have the paradoxical effect of retarding our activities, not speeding

them up." In discussing the House-passed bill, EPA Assistant Administrator

Lee Thomas said the bill could have the undesired effect of jeopardizing

the accelerated pace of the Superfund cleanup because it would "impose

on us a number of serious new administrative and technical burdens which

will hamper us in accomplishing our, primary mission -- to clean up

uncontrolled hazardous sites."

A more realistic and more workable funding level than that contained

in the House and Senate versions was suggested by Assistant Administrator

Thomas on September 12, 1984. Hr. Thomas spoke of a $1 billion per year
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level. Yet even this figure is not predicated on as sound a basis as

it could be, and a thorough evaluation is necessary. The original

1980 Superfund law mandated a study of the program to be prepared by

the EPA by December 1984. The report was comissioned to provide

Congress sufficient information in order to prepare for reauthorization

before the law expires in September 1985. -This EPA report is to

contain detailed information on the progress of cleanup and the Nuture

funding needs of the agency. RHA believes that it is Important for

Congress to make a precise determination of what EPA will need over

the next five years to successfully manage the cleanup. Congress can

beast determine what EPA needs for Superfund reauthorization when it:

1) examines the accomplishments of the startup effort;

2) studies current progress being made to clean up sites; and

3) prescribes the manageable resources and goals for the next

five years.

In addition to the funding levels, H.R.5640 Imposes unnecessary and

disruptive amendments onto a law which, in our opinion, already provides

a workable framework for waste site ileanup. And S.2892 establishes an

unprecedented victim's compensation pilot program. A wiser, more

prudent course of action would be to discuss such provisions as well as

federal cause of action in a non-political year.

In conclusion, the RHA wishes to stress that it supports reauthorization

of Superfund. That authorization, however, should take place after EPA

makes its report to Congress and should contain balanced funding levels

and be restricted to the original purpose of Superfund, namely, the

cleanup of waste sites.
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STATEMENT BY LOUIS R. LAWSON, JR
ON BEHALF OF SOLITE CORPORATION

TO THE

SENATE FINANCE COMMITTEE
SUPERFUND REAUTHORIZATION HEARINGS

JUNE 19, 1984

My name is Louis R. Lawson, Jr. I am Fuels Division Manager and
Research Coordinator for Solite Corporation with headquarters in
Richmond, Virginia.

One of- the options for possibly funding the proposed - Superfund
Bill (S.2892) is a waste-end tax or fee. If such a tax or fee is
adopted by the Senate Finance Committee, we request that an exemption

-from such taxes or fees be granted to those industries burning wastes
as process fuels recovering the energy in useful maneuvers and
conserving America's irreplacable conventional oil and coal resources.

Solite and its subsidiaries are engaged in the manufacture of
lightweight aggregate, a product used by the construction industry in
concrete and lightweight masonry blocks. Lightweight aggregate is
produced in rotary kilns through the application of intense heat to
expand crushed clay, slate or shale. Lightweight aggregate weighs
approximately half as much as crushed stone. Solite and its
subsidiaries use large amounts of burnable hazardous wastes consisting
principally of industrial solvents and waste oils as fuels in the
manufacture of lightweight aggregate. Solite and its subsidiaries
have safely burned over 77 million gallons of hazardous wastes as
fuels since 1976. This amounts to a national energy savings of 55
million gallons of oil or 310 thousand tons of coal.

An energy recovery exemption would not only help promote and
encourage the safe and efficient destruction of hazardous wastes for
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energy recovery, but also help to ensure that cost-eff.ctive waste

fuels would continue to be available to fuel-intensive manufacturing

facilities such as those in the lightweight aggregate, cement, iron,

steel, lime, paper, and phosphate industries.

The Industrial Research Laboratory of the U.S. Environmental

Protection Agency has spent over eight million dollars in testing the

burning conditions and destruction efficiencies in using hazardous

waste as fuel in industrial boilers and furnaces in a series of more

than 30 test programs. One of the tests was conducted at one of

Solite's lightweight aggregate facilities. The tests demonstrated

that Solite's kilns consistently achieve a hazardous waste destruction

efficiency in excess of the 99.99% destruction efficiency required by

the USEPA, thereby safely destroying the wastes while conserving our

Nation's natural gas, oil, and coal resources. The EPA has stated

that they believe there is sufficient existing industrial furnace and

boiler capacity to safely destroy all of the burnable hazardous waste

generated in the United States today and for the foreseeable future.

Attached to my written comments is a brief summary of the Solite test

findings prepared by Monsanto Research Corporation, which performLed

the tests under contract to the USEPA. Also attached is a brochure

JWhich describes our process for recovering energy while meeting EPA

environmental standards.

Companies such as Solite can afford to continue to use hazardous

wastes as fuels only as long as the cost of the wastes is less than

the cost of conventional fuels such as coal and oil. The imposition

of a waste-end tax on hazardous wastes burned for energy recovery

would have a significantly adverse impact on the cost-effectiveness of

burning hazardous wastes in place of fossil fuels. The fee would add

to the cost of burning industrial solvents and waste oils, and , along

with the other costs of burning these waste fuels, narrow further the

gap between the cost of burning waste fuels and the cost of burning

conventional fuels. It is clear, therefore, that the ultimate impact

of a waste-end fee on hazardous wastes used as fuels will be to

discourage their use for energy recovery. The result would be

extremely unfortunate, not only for the industries that rely on these

waste fuels to hold down production costs, but also for the
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environment and natural resources of our Nation. Millions of gallons

of burnable hazardous wastes that otherwise would have been safely

destroyed would be disposed of either improperly or by methods less

protective of the environment than high-temperature thermal

destruction. Further, millions of gallons of imported oil would be

burned needlessly.

We encourage you not to rely on the fact that hazardous waste

disposal for energy recovery is not now regulated under the Solid

Waste Disposal Act as the basis for an exemption from the fee.

Although facilities that burn hazardous wastes for energy recovery are

currently exempt from USEPA regulation under the Solid Waste Disposal

Act by virtue of existing regulations at 40 C.F.R. S 261.6 (1983), EPA

has stated that it intends to regulate these facilities at some poiht

in the future. See, 48 Fed. Reg. 14472 (April 4, 1983).

Accordingly, should you choose to adopt a waste-end fee, we urge ydu

to exempt from the fee the disposal of any waste or substance for

energy recovery in accordance with the standards applicable to energy

recovery facilities permitted under subtitle C of the Solid Waste

Disposal Act. An exemption expressed in this manner would ensure not

only that hazardous waste disposal for energy recovery would be

exempted from the fee when it becomes subject to regulation in the

future, but also that only those facilities that are operated in

accordance with USEPA standards would be exempt from the fee.
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STATENT FOR THE RECORD RRGARDING REAUTHORIZATION OF CERCA
PRSIDTiD TO TUE SENATE FINANCE COMIU EZ,

September 21, 1984

The Standard Oil Company (Ohio), which Is also known as Sohlo, is an

integrated natural resources company with interests in oil, chemicals, coal,

industrial products, and mining. Our corporate headquarters are in Cleveland,

and we have industrial facilities located throughout the lower 40 states and

Alaska.

Sohio has a long-standing comiitment to preserving and enhancing environmental

quality. The cleanup of hazardous waste disposal sites Is no exception to

this responsibility. Because cleanup of abandoned hazardous waste sites which

pose a threat to human health or the environment has not yet been completed,

it is obvious that reauthorization of CLA CU will be a necessity. Sohio,

supports reauthorization of CZRLA during 1985 and accomplishment of its

cleanup goal, but has serious concerns over some of the funding and hoping

provisions which have recently been suggested.

In order to make any CMLA reauthorization bill economically efficient and

environmentally effective, Sohio recommends the followings

1. Reauthorize in 1985, following completion and consideration of the
CRLMA Section 301(a) study

2. Make funding levels comensurate with funding needs-taxes are needed to
supply no more than *400 million to $770 million per year.

3. Do not use a waste-end taxi

4. Continue the current feedstock tax using the existing rates and list of
substances, with an expanded borrowing capacity o
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S. Do not include study or regulation of underground storage tanks under
C3FRCA

6. R e ain complete exclusion of cleanup of petroleum substances from
CZ39MAI

7. Mandate eits-speific CNLA cleanup standards, based upon local
groundwater uses and upon risk factors such as waste toxicity and
mobility and area hydrogeology.

go Concentrate cleanup efforts on 'hazardous substances,' rather than
including 'pollutants and contaminants" aand

9. Rely upon existing toxic tort and worker compensation systems rather
than instituting a new federal cause of action.

T1 NUNG OF RJAUORZATION

The original 1980'CZYCL legislation contained, under Section 301(a), a

requirement that ERA complete a study of CURCLA effectiveness and needs by the

end of 1984. This study would analyze response effectiveness, past

expenditures, future funding needs, experience with cost recoveries, state

participation, impact of taxes, equity of taxation methods, and the need to

tax additional substances* Because there are so many variables and unknowns

associated with implementation of CERCLA (eog., number of sites, cost per

site, cost recoverability, level of contamination, extent of cleanup

required), Sohio recommends that CUCLA be reauthorized during the 1985

legislative session, after this 301(a) study has been completed. This would

give XPA, Congress, and the states a maximum amount of time to learn about

the workability, technical requirements, and problems of C3RALA

implementation, thereby improving the efficiency and effectiveness of the

cleanup program. This would also provide time to thoroughly study funding

Soptionso SPA Administrator William Ruckelshaus and-the Office of Management

and Budget are on record as supporting C3FLA reauthorization in 1985.
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roais or czRMA

While Sohio supports reauthorization of CERCA, we feel strongly that the

funds and resources authorized for this program should be carefully and

efficiently utilized In an environmentally sound and cost-offective manner.

We also feel that funding of CRRMA should be In the amount required to lean

up sites, and should not be used to fund other programs, such as regulation of

underground storage tanks and victim compensation programs

WIXNG LZV3L9

In order to determine which funding mechanisms are most appropriate for the

purposes of C3RCLA, it is necessary to first determine the amount of money

which must be raised. Current EPA estimates, according to the *Son of

Superfund" report released earlier this year by PA's Superfund Task F'orce,

predict that 1000 to 2200 sites will require cleanup under Superfund. At an

EPA-estimated average of *7.7 million per site, this will require a fund

totaling *707 billion to *17 billion. This estimate assumes that all 56

percent of the sites which EPA estimates have groundwater contamination will

require an engineering solution to groundwater cleanup. This represents a

worst-case situation, since it is likely that many of the sites which have

groundwater contamination will only require plume containment, rather than

remedial action. Although EPA has stated that it will take approximately 14

years to clean up these sites, we have used a conservative estimate of ten

years. Therefore, the amount which must be available on an annual basis for

site cleanup is between $770 million and 81.7 billion per year. Of this

amount, approximately 42 percent Is anticipated by EPA to be contributed by

private party cleanups. Thirty percent of the remainder is estimated to be
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recoverable from responsible parties@ Additional funds totalling

approximately $320 million/year would be required for administration, research

and development and removal actions, -Additionally, recent billc have

proposed to contribute approximately $230 million per year from general

revenues. This means that $400 million to $770 million per year must come

from Superfund. Since the current feedstock tax is designed to raise

approximately *320 million per year# the existing tax structure already

provides 80 percent of the necessary funding for the base case of 1000 sites.

However if additional sites are placed on the National Priority List, raising

the total to 2200 sites that require cleanup, an annual funding increase of

approximately $450 million may be needed in addition to the amount raised by

the current taxing program.

Based on this conservative cost analysis, the maximum amount which needs to be

raised annually from taxes in order to fund site cleanups Is 770 million. In

addition, SPA has stated that the Agency can effectively spend no more than $1

billion annually for site cleanups over the next five years.

SOURCE OF FUNDS

In order to pay for cleanup of the many abandoned hazardous waste sites which

have been and will be identified on SPA's National Priority List (HPL), It Is

necessary to have a reliable source of funding for the CZRCLA program. The

selected funding mechanisms -hould be as equitable as possible, require

minimal collection effort, provide a reliable and consistent source of funds,
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avoid economic inequities which would favor imports over domestic products or

put American exports at a disadvantage in world markets, and avoid disruption

of the Resource Conservation and Reco ry Act (IWAM) hazardous aste

management program.

funding for activities not directly related to site cleanups should not be

included. In order-to avoid unjust taxation of companies for funds which are

not truly needed, every effort should be mads to estimate the amounts which

are legally recoverable from disposers and other responsible partLes, and

those coats should be subtracted from the total required funding level to

provide a more accurate picture of the actual tax funding levels required. In

addition, it is important to remember that many industries are already

spending large ams of money to clean up their own sites, without utilizing

any CU41A funds. This further reduces the level of funds which must be

raised by taxes.

lohlo believes that the optimum funding method to accomplish these goal, is

extensior of the existing feedstook tax at its current rates and level with

expanded borrowing authority to be utilized In years In which actual cleanup

costs exceed available CXRl& fund resources. Nonies could be borrowed from

general revenues, or from third parties, and repayment of amounts borrowed

could be amortied over a fixed period, with payments originating both from

recoveries and from feedstock taxes. In this ways a reliable source of

funding could be continued and inequities in CRIKIA tax burdens would be
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ininisede. This method would avoid an unneccessary acoumulation of funds

which could exceed available administrative and technical resources and result

in a rushed and less effective cleanup

VAB3-DID TAX

Sohio believes that the Comprehensive Rviromental Responso, Cmpensetion,

and Liability Act should provide for the cleanup of abandoned sites at which

past waste management practices pose a throat to public health or the

environmental and that the Resource Conservation and Recovery Act (MMA) should

be relied upon to regulate current and future vast management practices.

Unfortunately, soie believe that CRN4= should be utilized. in addition to •

RCRA, to Influence current and future waste atagament practices and would

Impose a waste-and tax as a Ci A -funding mechanism to accomplish this task.

However, a waste-end tax my encourage illicit waste management methods and

would be extremely Ineffective at providing funds for the cleanup of abandoned

sites. The reasons for this ineffectiveness are outlined in the following

paragraphs. Sohio believes that CNAMl cannot effectively provide for both

the cleanup of abandoned sites and the Influencing of future waste management

practices, and that the former should remain its sole objective.

A waste-end tax would be a highly undesirable funding mechanism for COKA.

Ihe major drawbacks of a waste-end tax are that it

would.

le Create unfair economic advantages favoring imported products over
domestic products and foreign products over U.S. exports
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2. g. administratively difficult and costly to collect and would require
utilization of an administratively Infeasible "degree of risk"
approach.

3. Negatively interfere with the RCRA programs

4. Not provide a consistent and reliable source of funding#

S. Potentially encourage Illicit waste disposal and Intentional
under-reporting of waste generation rates and

6. Have severe inequitable economic consequences on certain types of
waste and waste disposal (eog. deopwell injection and mining wastes).

Klch of these problems with a waste-end tax is more thoroughly described in

the following paragraphs.

0 3conomi¢ Inequities

When CZiCLA was originally enacted, imports of feedstocks were taxed.

By this action. Oongress showed an understanding of the trade

inequities which could occur If a tax were imposed on domestic

chemicals but not on foreign chemicals. U.S. chemicals have In recent

years maintained a positive, although declining, trade balance.

Because the U.S. Is currently suffering significant trade deficits,

this positive contribution of oS. chemicals Is important to the

overall U.S. trade situation. If a waste-end tax were enacted, relief

for domestic chemicals from such trade Inequities would be complex and

difficult to construct and administer. In order to prevent a

waste-end tax from causing serious economic dislocation to

domestically oduced chemicals, the following would be necessary,
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l. Imported feedstock chemicals and their derivatives would have to

be taxed at a rate commensurate vith the waste-end tax Imposed on

their domestic competitors.

2. Reported U.S. chemical feedstocks and derivatives would have to be

granted relief from waste-end taxes which would not be borne by

similar foreign products.

Unfortunately, numerous complexities would be associated with any

attempt to relieve the trade inequities which would result from

implementation of a waste-end tax. First of all# iposition of sn

accurate waste-end tax on Imports would be difficult, since the wastes

associated with production of imports will have been generated and

disposed of In a foreign country. Since different countries utilize

different production and waste management methods, calculation of

average waste-end tax rates for a particular Imported product would

not necessarily reflect the actual waste generation associated with

Imports of that product. Second, determination of waste-end tax

rebates for exported domestic products would be a complex process.

Downstream products manufactured In the U.S. may have numerous

upstream waste-end taxes reflected in their prices. In order to

relieve the trade Inequities which would be associated with imposition

of a waste-end tax on such products* it would be necessary to track

all upstream wastes associated with each product, as well as any
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wastes generated during production of the export itself* This would

obviously be a very involved task. Additionally, many exports are

produced at integrated facilities which manufacture several products.

but which generate combined waste streams. In such cases, it would be

difficult to determine what wastes quantities are generated due to

production of the exported product rather than other products

manufactured at that plant. Obviously, although it is certainly

possible to resolve the trade Inequities which would be associated

with a waste-end tax, the necessary actions would be difficult,

coqplet, and time-consuming to carry out.

o Administrative Difficulties

Collection of feedstock taxes entails minimal effort since a mall

number of teedstock substances are taxed. Veedstook taxes can be

collected along with other federal excise taxes, and no updating of

the tax rules is required when changes in RCRA occur* A waste-end

tax, on the other hand, would be difficult and costly to collect.

Such a tax would have to be collected from a large number of taxpayers

for an even larger number of substances. Additionally# the cost

involved in collection of waste-end taxes has been found by various

states to be quite high. According to a General Accounting Office

report on state waste-ond tax system several states have found that

such a tax generates revenue in quantities much lower than prodi ted.
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In order to have a truly equitable and effective tax on waste

disposal, it would be necessary to base such a tax on a *degree of

risk" concept, in which the amounts, hazards, ricks, and management

methods associated with each individual waste at each site are

considered in assessing a tax rate, thereby encouraging the best

method of disposal for each type of waste. Differences in

environmental protection affoxled by different types of facilities

would have to be considered. If such high-volume, low risk wastes as

petroleum drilling fluids and mining wastes (which are currently

exempted from RCRA regulation but may be added in the future) are

taxed at a flat rate rather than on a arisk-assessed' rate# an unfair

economic burden would be placed upon the generators of that waste.

Development and Implementation of such an assessment method by EPA

would be extremely difficult and time-consuming, potentially delaying

cleanups for a considerable time period.

o Rffect on RCRA

The dependence of C3RCLA on RCRA which would occur if a waste-end tax

were utilized would cause regulatory problems for both statutes. The

RCRA system would be inundated with delisting petitions, and any

attempts by EPA to list-new wastes under RCRA would encounter even

greater opposition than they currently do. In fact, EI's delisting

program has already been petitioned with far more delisting requests

than it can handle. EPA has so far received 560 petitons for
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delisting, of which 372 were determined to be appropriately

submitted. Of this number only fourteen petitions* less than four

percent, have received final delisting action. The increase in

petitions which would occur if a waste-end tax were implemented,

giving generators additional incentive to remove waste from

regulation, would further bottleneck this already overburdened

regulatory program. Any illicit disposal by companies or individuals

attempting to avoid payment of a waste-end tax would severely

undermine the effectiveness of RCRA. The tax base of CERCLA would

change any time a waste was listed, delistede or deleted under RCRAO

making reasonable projections of collectible revenues impossible*

Additionally, the current RCRA regulatory system does not identify all

potential taxpayers or taxable acts# since many activities are

excluded from RCRA regulation. Rhactment and implementation of the

RCRA regulations which would be required to provide such

identification would take several years# slowing down the process of

tax collection.

Unstable Tax Base

Because a wasteo-end tax# in effect, provides incentives to avoid

waste managerwnt techniques which are taxed, erosion of the tax base

could occur, resulting in highly unpredictable revenues. Revenue

shortfalls in individual states have ranged from 18 to 93 percent. In

contrast, the feedstock tax currently utilized by CURCL& has

39-919 0 - 85 - 46
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experienced revenue shortfalls of only 17 to 20 percent# and this

reduction has been mainly because of reduced production during the

recent recession*

SSncouragemont of Undesirable Waste Reduction Methods

Although some generators might be encouraged by a waste-end tax to

reduce waste generation levels or to switch to other legal waste

management alternatives, it is quite likely "hat some might resort to

waste management alternatives not intended to be encouraged by

CIR'LA. These include illegal disposal ("midnight dumpingS), abuse of

recycling and other legitimate exemptions, discharge to sewers, and

intentional under-reporting of waste volumes.

o Specific Concerns of Sohio Regarding a Waste-End Tax

In addition to the numerous broad concerns which Bohio has with a

waste-end tax, we also have some specific concerns with certain

situations in which a waste-end tax could have severe detrimental

impacts upon our business units. One such concern is with the

imposition of a tax on deepvell disposal. We feel that this Is a

proven, environmentally sound waste disposal technology which should

not be discouraged by taxation. Additionally, the potential for

future imposition of a waste-end tax on high-volume, low-toxicity

wastes which are currently excluded from RCRA, such as mining wastes

and oil and gas production wastes, would result in payment of taxes by
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Soho alone of many hundred million dollars. this, obviously# woul

present an untenable and unjustified financial burden when the high

volume and low toxicity of suoh wastes are considered.

RBOMIDZD FUNDING NITOD

Because of the many negative features associated with a waste-end tax* it

should not be utilized as a funding mechanism for the important tasks of

"CPE A. instead , Sohio urges strongly that CERCI funding rely upon the

existing feedatock tax, supplemented, if needed, by contributions from general

revenues or an expanded borrowing capacity. Borrowing could be from general

revenues or from third parties and would be repaid by Superfund monies

available in future years. Certain changes should be made to relieve trade

inequities currently Imposed on domestic feedstock derivatives, including.

I. Taxation of imported derivat~vest and

2. Provision of rebates for feedstock taxes absorbed in the prices of
exported feedstock derivatives.

Several now substances have been proposed by the House for Inclusion in the

feedstock tax. In most cases, there Is no significant correlation between

these substances and those causing problems at abandoned hazardmis vaste

sites. Of particular concern to Sohlo Is the recently-suggested taxation of

non-toxic copper metal, there Is no justification for taxing copper base

metal, since it is not a precursor to the hazardous materials and wastes which

have been found at CZRCA sites, and since it Is an inert and nontoxic

material which is a vital part of our everyday life. Such a tax would place a



726

serious economic disadvantage on the already severely depressed copper

industry. Domestic copper producers could not pass on the tax, and would be

at a major competitive disadvantage with foreign copper producers and

fabricatore. Another recsntly-suggested expansion of feedstock tax would have

taxed benzene toluene, and xylene when they are opponents of gasoline.

Again, there In no environmental basis for taxing these subetance*. Due to

the lack of justification for expansion of the feedstock tax, bohio urges that

the feedstock tax should only be enacted at its current scope and rates.

UNDXRGAID STORAGE TANKS

Sohio recognizes the seriousness of Congressional concerns regarding the

subject of leaking underground storage tanks. * wevere CRA3A Is an

inappropriate vehicle for addressing this issue. The reasons for this

conclusion are numerous.

CZ18U is poorly suited to addressing petroleum hydrocarbon leakage from

storage tanks. C3L A was created primarily to address the release of

hazardous substances from abandoned hazardous waste sites. PAM's protocol*

have been developed to deal with multiple contaminants at a single site and

scores of potentially responsible parties. A leaking neighborhood gasoline

tank presents a radically different situation.

Under CZRLA, the average underground storage tank problem will be handled

neither expeditiously nor officiently. Application of the NIRZ NODR. (UPAes

method of prioritizing sites based on Imminence and scope of hazard) will
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likely place. most underground storage tank cases very low on the National

Priority List (UM) because they normlly do not contain the hazardous

substances found at most M sites. therefore, mitigation of these situations

will be postponed while high priority waste sites receive the available effort

and monies

the underground storage tank provisions proposed in recent reauthorization

bills do not address several critical components of the Issue. While the

scope and oharaoter of underground storage tank Is largely undefined at

present, the information which is available Indicates that a very substantial

portion. and possibly a majority, of leaking or potentially leaking tanks may

be those of less than 1,100 gallon capacity.

Additional information regarding the scope and character of this Issue must be

obtained before a logqca and effective program for regulation of underground

storage tanks end mitigation of any leaks can be developed. WIPA recognis.s'

this severe deficiency in information and is currently initiating a study to

determine the number, location, condition, and usage of underground storage

tanks. Any regulation of underground tanks or mitigation scheme for leaking

tanks should be based upon the results of -this study, rather than by guessing

at the extent and type of-potential risks posed by tanks, especially in view

of the vigorous program conducted by major oil companies to repair and

replace underground storage tanks.
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In order to avoid any leakage from pipelines, as well as to avoid loss of

valuable materials* companies which transport raw materials or products via

pipelines employ thorough testing mthods to assure that no leak goes

undetected or unredmdede. For this reason, Inclusion of pipelines in any

underground storage tank provision Is unnecessary.

Sohio recognize the concerns raised by the underground storage tank issue and

the sincere nature of (ngress' desire to properly address these issues* It

is of primary Importance, however, to take a logical, well-informed'carefully

planned course to determine the solution to this issue. The framework of

CMWUis inappropriate for this task.

P3TMJ. ZxCWSION

In order to assure that the focus of CWRCU is not diverted away from cleanup

of abandoned hazardous waste sites, It is Important that the existing

exclusion of petroleum from the definition of "hazardous substance" be

maintained. Inclusion of petroleum substances would expand C3F4= to include

numerous situations which do not pose the threat to human health or the

environment that abandoned hazardous vaste sites do. Releases of petroleum

substances generally occur at active facilities which have the knowledge and

available resources to effectively and efficiently clean up any spills. Thus,

Sohio feels that releases of petroleum substances should not be addressed in

C 3LA, so that CSXLA can maintain its focus on cleanup of abandoned

hazardous waste sites. -
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CLEMWP OTANDAWM

Zn order to determine at what point a sit* should be considered Oclaned vppg

EPA should develop standards specifically for the purposes of CXRCA. Such

standards should allow for site-spelfic considerations, such as local.

groundwater use and area hydrogeology, Application of standards which have

been developed for other purposes would, In many cases, result in unrealistic

and perhaps unaohievable cleanup goals. Attespte to achieve unreasonable

cleanup goals would divert money and resources from other sites without

providing additional protection of human health and the environment. For

instance, application of drinking water standards to cleanup of a normally

unusable aquifer represent. an unreasonable application of standards.

8 T UCUS TO DR3 CIL3M UP

SohLo supports legislation for cleanup of hazardous substances only. This

would Include cleanup of all sites currently listed or anticipated to be

listed on EPA's National Priority List (N1PL) as candidato5 for cleanup.

MqpansIon of C3lPA to Include cleanup of *pollutants and contaminants' would

only insure that large sims of money would be spent to address and possibly

clean up releases of any alse and substance, which may very well pose no

danger or minimal danger to human health or the environment. Cleanup of

Pollutants and contauinants' would divert cleanup efforts and funds away from

cleanup of highet risk sites which contain hazardous substances. This

expansion in scope Is unnecessary and in fact would decrease the speed and

effectiveness with which 3 site cleanups can be accaqlished.
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Although Sohlo fully supports compensation of those who have been harmed by

wste managment practces, we feel that the Impoeition of a federal cause of

action is unjustified. Soh a provision would provide for concurrent

Jurisdiction in both state ad federal courts, multiplying the ocolexity and

decreasing theefficiency of the Judicial process. thereby delaying

ompensation and tying up resources which could otherwise be used to

eniLlster site cleanups. There has been no demonstrated lack of either a

toru or a oause of action for claims In state court.

Additionally, any requirement of joint and several liability oould extend even

to a trivial oontributor. Such a contributore which could very veil be a

small business, would be liable for the entire amount of damage. Such a

provision vould serve to seriously discourage voluntary cleanup activities.

Te ultimate result of this type of provision would be to provide redundant

and unjustifled oqensation to a much larger segment of the population than

is actually harmed by waste disposal practices. Pather than instituting a

federal cause of action. existing worker compensation programs and state toxic

tort systems should be relied upon to compensate true victims of waste

management practices for illness and loss of income.
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Sohlo Is concerned about the problems posed by abandoned hazardous waste

sites, and supports reauthorization of CNRiZA in 1985 in order to continue the

cleanup of such sites. In order to make any reauthorization bill more

economically efficient and environmentally effective, Sohio recommends the

follovingt

1 Reauthorize in 1985, following completion and consideration of the

CZlAMA Section 301(a) study

2. Reduce funding level to a more realistic asmounti

3. Do not use a vasteend taxi

4. Continue the current feedstock tax at its original rates and scope#
with an expanded borrowing capacity

5. Do not Include study or regulation of underground storage tanks under
C3WLAS

6. Retain complete exclusion of cleanup of petroleu substances from
CXAUI

7. Mandate site-specific CZU cleanup standards, based upon local
groundwater uses and upon risk factors such as waste toxicity and
mobility and area hydrogeology,

Be Concentrate cleanup efforts on "hazardous substances,' rather than
Including "pollutants and contaminantsie and

9. Rely upon existing toxic tort and worker compensation systems rather
than instituting a new federal cause of action.

thank you for allowing Sohio the opportunity to share our concerns with you.

0262X
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I. SUMMARY OF TEXACO'S POSITION

Texaco supports reauthorization of the CERCLA
legislation for a second five-year period at
levels greater than the current funding. However,
Texaco believes S. 2892's recommended $7.5 billion
program is beyond justification, and clearly
exceeds the amount which EPA can efficiently
spend. Further, Texaco believes it is unnecessary
for Congress to act on Superfund at this time, a
view supported in the attached editorials from the
Detroit News, The Washington Post, The Wall
Itreet Journal, •Te San Francisco Chronil,
Houston Postt BusineSS Week, and The ew York
Times (See Attachment).

Texaco is concerned that inequities in the present
formula financing Superfund may be substantially
amplified in the process of CERCLA't; reauthori-
zation. First, CERCLA is regionallY inequitable
because the states which will bear the burden of
Superfund's tax obligations are entirely different
from those where most cleanup funds will be spent.
Secondly, reauthoriz&tion of Superfund at a $7-10
billion level would have serious implications for
the domestic refining industry which are adverse
to the national interest, unless major alterations
are made in the current funding formula. Conse-
quently, Texaco recommends that a broader funding
base be devised for Superfund, particularly
incorporating greater contributions from the
Federal and State Governments.

Finally, Texaco considers the Mitchell Amendment
to S. 2892 to be a costly experiment that may
evolve into a national health plan the U.S. cannot
afford at a time of massive federal deficits.

II. REAUTHORIZE CERCLA IN 1985

Determination of the future size and funding of
Superfund can best be made next year, after
completion of CERCLA's Section 301(a) report by
EPA. Section 301(a) will provide analysis of the
feasibility and desirability of financing cleanup
activities with several different tax schemes.
Basic information is still required on both total
and annual funding needs, and on the short-and-
longer term implications of these alternative
funding methods. There is no need for precipitous
action, no need for Congress to rush to judgment.
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Congress should also wait\to see if EPA's
recently-developed guidelines for negotiating with
"potentially responsible parties" will help
recover a greater portion of cleanup costs than
experience to date. Because of the time afforded
by the current authorization, because responsible
parties can be expected to provide a greater
portion of cleanup costs, and because of the
expected December 11 availability of the Section
301(a) report, Congress should resist the present
temptation to extend or expand Superfund.

III. PROPOSED FUNDING LEVELS ARE EXCESSIVE

EPA Administrator William Ruckleshaus concluded in
his recent Congressional testimony that additional
infusions of money at too fast a pace have the
potential of "building in waste". Congress should
not impose taxes at a rate that exceeds EPA's
ability to employ and monitor such funds
efficiently, a rate defined by EPA Assistant
Administrator Lee Thomas to be on average
approximately $1 billion per year.

Reauthorization this year at substantially higher
funding levels would not only lead to in-
efficiencies-in the use of funds, but perpetuate
the serious inequities in the current Superfuhd
tax formula.

IV. U.S. PETROLEUM REFINERS CANNOT AFFORD
SIGNIFICANTLY HIGHER SUPERFUND TAXES

Domestic refiners cannot financially afford
greatly-increased Superfund taxes. Each one cent
per-barrel-tax on crude oil increases domestic
refiners' costs by about $50 million per year.
The net result of higher taxes on crude oil in the
current environment of weak demand, substantial
overcapacity, depressed margins, and escalating
pollution control costs will be further shrinkage
of the domestic refining industry.

The domestic refining industry is already in the
throes of a major shake-out. Between early 1981
and the beginning of 1984, 86 refineries shut down
completely, reducing domestic refining capacity by
about 13%. Placing significant additional burdens
upon domestic refiners to finance an expanded
Superfund will most certainly result in further
plant closings and layoffs.

U.S. demand for refined products has dropped
almost 20% from its 1978 peak, and product prices
have been softened by the continuing worldwide
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glut of crude. "efiners operated either at a loss
during recent quarters or at dramatically reduced
profit margins.

V. COMPETITIVE PRESSURft FROM ABROAD ARE GROWING

additional competitive pires.es on domestic
refiners result from triplrnq of gasoline and
middle distillate impo s .the pat three years
Gasoline imports during% L_ st six maths 6T
1984 alone rose by nearly 50% over comparable 1983-
levels. This surge of imports has been
accompanied by declining utilization of our
domestic refining capacity, from pre-1979 norms of
82-92% to 1983's 74%. Approximately 1.1 MMPD of
additional product which will be entering world
markets from new export refineries in the Kiddle
East during the next three years. This will exert
tremendous competitive pressures on domestic
refiner profit margins.

The availability of such significant supplies of
new foreign product imports, raises serious
questions whether domestic refiners could ever
recover in the marketplace-the proposed ten-fold
increase in Superfund taxes on crude oil
feedstocks. API estimates that our domestic
refining industry spent $17 billion during the
1973-1982 period alone for environmental
facilities and their operation, largely for
compliance with the Clean Air Act, the Clean Water
Act, RCRA, TSCA, and CERCLA. Foreign refiners do-
not have such massive expenditures structured into,-
their product pricing structure. They operate-
under environmental standards considerably less
stringent than the U.S. has adopted.

VI. INEQUITIES IN CERCLA'S FUNDING FORMULA

The existing CERCLA tax system already places a
disproportionate share of its burden upon the
petroleum industry. EPA estimates that petroleum
refiners generate only a small percentage of our
domestic hazardous waste, while crude oil taxes
presently finance over 15% of Superfund. The
House-passed bill would greatly compound
Superfund's present inequities by doubling the
petroletun industry's burden of Superfund's
financing. Available data on the generation and
disposal of hazardous wastes do not, and cannot,
justify this proposed increase in the petroleum
industry's contribution to Superfund.

The universe of waste generators extends far
beyond the petroleum and chemical industries.

Y

39-919 0 - 85 - 47
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Fairness demands that CERCLA's tax burden
approximate each industry's respective
contribution to CERCLA sites.

EPA's estimate that between 1,400 and
2,200 sites will eventually require
federal cleanup action illustrates the
truly national scope of our waste site
problem. Funds for such society-wide
problems traditionally are appropriated
from general revenues. A broad-based
funding formula that links the tax
burden to all parties contributed to, or
benefitted from, the disposal practices
of the past would vastly improve the
fairness of our current CERCLA system.

ContributiQns from "potentially responsible
parties" should constitute a greater portion of
total cleanup funds than has experience shown to
date.

VIl. REGIONAL INEQUITIES IN CERCLA

CERCLA's proposed funding is regionally
inequitable as well. The states that will bear
the burden of Superfund's tax obligations are
entirely different from states where most cleanup
funds will be spent. Under H.R. 5640, Texas,
Louisiana, and California would combine to pay
almost 60% of the petroleum feedstock taxes, based
on 1/1/84 reports of operable refining capacity.
In contrast, only 6% of the National Priorities
List (NPL) sites published in September, 1983 are
located in these same three states.

Texaco recommends that Congress consider
mechanisms to adjust the financial contributions
from individual states to more closely approximate.
their respective Superfund receipts and benefits.
A sliding scale formula could be devised which
would require states receiving greater benefits
from the Superfund program to contribute
proportionately more than states containing
relatively few NSP sites.

VIII. UNAFFORDABLE, UNWARRANTED VICTIMS COMPENSATION

The Mitchell Amendment to S. 2892 would provide
$150 million to establish experimental compen-
sation programs for victims of hazardous waste
sites in five states. Texaco believes such a
provision is premature, as current scientific
evidence is insufficient to establish a causal
nexus between waste sites and illness. Further,
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history has demonstrated that public funds tend to
grow uncontrollably over time, with the Black Lung
Act serving as a prime example.

Accordingly, the possible evolution from a well-
intentioned pilot project to a national health and
disability insurance program funded at tremendous
cost must be recognized. Our massive federal
deficits do not enable the U.S. to afford national
health insurance in the foreseeable future, yet
this is the clear direction of the proposed
victims compensation program under Superfund.

IX. OIL SPILL PROVISIONS

Finally, Texaco is opposed to the inclusion of the
Comprehensive Oil Pollution Liability and Compen-
sation Act (H.R. 3278) or its equivalent as an
attachment to any Senate Superfund Reauthorization
bill. The oil spill provisions do not apply to
state waters or land based spills, and thus there
is no preemption of state oil spill cleanup funds
in these cases. Furthermore, automatic substi-
tution of international oil spill convention
provisions, if and when such conventions are
ratified, is also an undesirable feature. Such
conventions should be included only after rati-
fication, if this ever occurs. In addition, as
presently drafted, there is a critical deficiency
in the bill regarding the freedom .to contract or
liability. Modifications are needed to provide
for joint and several liability when indemnity
being freely negotiated among parties.

X. TEXACO'S RECOMMENDATIONS

Texaco recommends that the Senate Finance
Committee at this time not attempt to report a
bill resolving the complex and costly funding
issues presented by the Superfund legislation. A
"rush to judgment" carries the great risk of
wasteful spending on a flawed program which the
nation cannot afford. Additional time is
available next year before the expiration of the
current funding authority to revise the Superfund
proposal along the following guidelines:

1. In no event should the funding level exceed
the $5 billion which EPA estimates it can
efficiently spend over the second five-year
period.

2. The proportion of Superfund costs borne by
the petroleum industry should not exceed the
present 15-17% level.
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3. The cleanup of a waste sites is clearly a
national problem warranting a substantially
broader funding base than that provided by
the proposed current legislation. All
industries and parties generating hazardous
wastes should contribute.

4. A greater contribution to funding should be
made by the federal and state governments.

5. A significant contribution to funding should
be made by "responsible parties".

6. No funds should be provided for the costly
and wasteful experiment to set up a national
health program such as is proposed under the
Demonstration Victim's Assistance Program.

Texaco appreciates the opportunity to submit these
comments.

September 25, 1984
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WEDNESDAY, AUGUST IS, 1984

PC tabmngton Post
AN iNDEPENDENT NEWSPAPER

Superfund in the Senate
T by tmh Housebefore df znmmt loat week

was the psage of Superfund legislation designed
to extm and fund the program for another five
yes. The most objtionable provision of the bill
-... eating a new federal cause of action-was re-
moved on a 208-200 vote and appears to be dead.
That's good thing, sce th mea e would have

oed idividu dtians to collect substantial
dgm from defenants having responsblitY for
on* hua oo of the waste oan a haardous site
even I they had nt ben nq ent in ps of
it. Members reCOgnized this p n one that"
Would promote extename litigation aN potentially
bankrupt some busiesses. The right to sue for
&wages in sate courts. where more tradtinal
standards of proof sad liability prevail is unchanged
bythis biT

th1e measue nw goes to the Senate. and pres-
sure $- 3lnf final passage before the elec-
ton. DA there iso e erecy-awrent Super-
fund ehion does not epe uil late next year
-and uich to be said for careful consderation by
the Senatm The A for =xmple, would inces
taxes on the oil and shnmia industries from the
cxao $1.38 billion to $7.9 bion while leaving
other inti polluter free of tax liabiliy. A
cha n the structure of the tax requiring Others

to share the burden was not considered in the
House because of the modified cloed rule govern-
ing debate. Instead, the secretary of the Treasury
was directed to study ae tives for another
seve months.

The c emk ndustry is an important exporter
of American products, but $0.000 jobs m this sec-
tor have been lost in the past two years, mad the
favorable trade balance has declked by one-third.
Chemical mauat warn that the drsmtic
tax m'crease imposed by this ba wi have a ooe
impact on their abit to compete with foreign
manufacturer who, of course, do not pay thisax
This is a serious complaint that deserves the attai-
tion of the Senate.

Another provision of the House-passed bill author-
is tiPzem to sue EPA to compd government action
ap g spec u dnp sites T ves owts the
power to met prioties and force the aerx itur of
money i a marer that ay be in not only
with the goals and timetables i*omd by the bI it-
seff but also with actioriadermanded by other judges in
other pats of the cmony. It's a bad idea.

Everyone wants the work o( caing up hazard-
ous waste dumps to proceed at an accelerated
pace: but that does not mean klislators should be
pressed into accepting imnpoit revisions of the
program without thought to the implications.



742

Runaway Compensation
. MEDICAL SCIENCE keeps piling up evidence!Ithat %vios chemical substaics my. in suffi.

cient quantity, produce toxic effects in human
-Most of thew threats am not lrge.-fat smaller, for
example, than the known effects of poor diet nd Of
smoking on human health. Stil the cumulative ef.
fect of IMg.term exposure to cerui chemicals war.

manu strenuous efforts to limit further exposure.r How far. however, is the society prepared to go in
|requiring compt.ation for people exposed in the
|.pat to toxic ubstamesespecally when the ekect

[ of that exposure is far &aom cleat?
Because the financial and legal ramifications of

this issue are enormous. far more attention ought to
be paid to the victim compenautio prisons of

.the Supefund hazardous waste cleanup amend.
metts now headed for markup in a House subcom.
wittee. The bilL sponsored by Rep, Jame Florio

"an 22 others seta up an administrative symm that
would pay lost wages and medical costs to peopl
who can establish that there is a reasonablee likeli.,
hood" that toxic substanice exposure mntributed
S"signdticay to debility or death.

For eampl, claimants could show that they
•wM xposed to a certain chemical in sowe manner
*for a certain period ( time an provide evidence
(incuding, accordin to the bilLstuie with very

.limited sample sie) that *tends to esabli M  that

.such erpou can produce disabilities. It would

then be up to the Environmental Prottion Agency
to prove that the exposure did not continue si.
nifcantly to their disability. In the administrtive
claim proceewiAp (although not in the separate tor
actions that claimants could also file in federal or
state cmuts for additional damage payments an
legal costs), businesses allied to have caused th
exposure would not be allosid to participate or pro-.
vide contrary evidence.

7hese relatively weak standard of proof covld
crate potentialBy enormous obligation for both idus.
try and the gownmmen (The bill limits reimburw
ments to pan of the tas-based S4xd but it is
6d to imaguie tdat claims ould be denied to equdy

bePriswhen that WAsmel ud was exhIaued)
thre= ager, ethica qesion involved is

wil &Wpos that kt could be estblihe beyond a
raobl doubt tht living near a demixd dump
aised the risk of oe form of car by, sy. 3 per-

cenL rit mUM that (r every 103 peOM W
commurt who got the disease, 10 would have got.
ten it anyway. Is it fair for th tax yer to mak large
paymets to every one of the 103-ice thern is no
wsyof telin wh h 3mi the group owe ther canurto
the dump--whle people in othe cmmunities with
the same disease r compensation t all. With
plaintus lawyers Poid to fie hudres. pha
thWands4 of sits claiming chemia exonr,Wopa neds to address this isaw caPeufto

1 V&&4V PO.4t
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DITORIALS

Overfunding
IThe Superfund

THE VOTE BY the House of Represent.-
4Wyes lat week to mandate a sixfold Increase in
the -upfucd" - to a massive total of $10.5
bWloa - ives rse Ao a serious question.There
11 Do doubt whatsoever about the Importance
Wf Cleaning up the n ation'$ toxic waste dumps.
;But is it Imperative to tbrow quite so muec

eoney at oe problem at this Ue?
I There are Indication# that & plethora of

jcat may wind up having an effect opposite to
Ithe one Inte=ded. But the Issue hu become a
IpolIucal oue. avd, In an election year, tbat
makes dispusinae decislonmakdng dffiult.

T.. ?he lar setting up the Superfund does not
rieed to be renewed until next year. Democrats
live nonetbheess sed upon this funding mea.
Itre to force envlroumental Imsues once more
t6b public attenton. One cannot blame them.

o Superfuod was at the center of last year's
dltter controversy over the nvIhoDM*Ut&
Protection Agency's unagement of toxie
moaste law. Charges that the cleanup fund was
"Ismanaged were cetraJ in the resignation of
•?ihoy top offiials. hxfludlog the administrar,

-btGorsucb surtcr6.
%V CLANING UP hUamdous waste dumps Is.
lonag, complicated process thai requires care.
ful study and planning. And It sems to us that
4he EPA. under Us new administrator, William
4Buckelshaus, ft picking up the proper momen-
fum to grapple wM the problem.

pL, When Ruckelaus appeared before a con.
gnassonal committee last March, be warned
-Mat "addltionsl Witsons" of funding beyond
dOA's capablties could have the paradoxical
offset of retarding our activities. not speeding
bem up." The EPA has certain limitations. And

• 1o much new money could create waste. In
ocher words. tbeleaeup, whicb Is the heart of
the Superfund. might be slowed down Intead
lof Accelerated.
to. Babet S. Conable. Jr., aI Republican con-.
:gresman from New York. has been quoted as
saying "w realize that moat of us think " Is a
bad bill but we also reafe tWt we will vole for
Xut of poitica nesiy."
40" That may be realistic, but it dons Dot dmin.

queeUom about the House's action. One con" *. for cle i up toxic dumps andyet CA1
".,sb to waste money iM the e We would
Iope for a mote considered o roch Iom the

Ziea •

San FroanclSeo
C h rorn Jd
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REVIEW & OUTLOOK%

Superfund Supermess
tovess Is W the process of

retauthord g the Supertund. estab
lished in IN0 to provide noe for
cleaning up hatardous chemkalcwaste
sites. It Is no bad thing thai the fund
sbou continue its work. But our
leaden In Congreis are tacking
enough garbe and ideology onto the
reauthorization to make reluctant op-
ponents even out of conservatives who
would like to be moderates on this U-
Sue.

Even In a society with well-func-
tonng markets and liability laws
there Is a need for such devices as the
Supertuad. Some manufacturing
makes for hazardous wastes. Years
after the fact It is sometimes Impoasi-
We to say who is responsible for bay.
Ing deposited a given waste product at
a given site. Yet on occasion this
water is a clear danger to the sur-
rowdilng population. Under these clir-
cumstances we have to pool risks ad
resources to cope mlth the problem.
The trick is to make the pooing
method fair and efficient.

When the fund was first proposed
after a series of Love Canallike prob.
lems In the late 19S7s. the chemical
Uwustry Wanted general revenues to
pay for the cleanups. Fat chance, it
was told. The Supertund It'actualy
got takes Its money mainly from
chemical manufacturers, with a 12.5%
share from gentra revenues.

Nevertheless, the Indusuy has
come to support the Iea of the Nd.
in no small part because in today's
climate the perssence of waste sites
exposes Companies to nightmares of
Uability. They want the Supedund re-
authorized. In fact they want to dou-
ble its sze. But. while the Industry Is
willing to keep madng Its present
contribution t wants the new money
to come from chemical users, who
also contribute to the mw prob-

Ml.
This does not sound so unreasona.

bie. But for a real contrast, consider
the bW1l now going through Congess-
pushed by Rep. James Florlo. re-
cendy named as Walter Mondale's en
vironmental surrogate. This bW would
create a fund more Wn twice as big
as the industry's plan. Most of the in.
crease would come from a big boom
In the tax rate on the chemical com.
panJes. The bill Just reported out of
Democrat Dan Rostenkowsk's Ways
and Means Committee Includes an ad-
ditional tax on crude oil And funding
from general tax revenues skyrockets

from S0 million over five years to
52.3 billion. Total five-yea cost: 510.2
billion. So much for "controing the
deficiL" The bill Would estabsh more
r schedules for completion of the
various phases of site cleanup. Stan-
dards of what constite "clean"
would be gtened.

The bi also contains a huge time
bomb set to go off In federal courts l
over the county. A new provision
would give citizens a heretofore on.
existent right to sue for hazardous.
waste damages In the federal courts,
under notably loose standards of a.
bIity. Such suits ar currently han
died by state courts. 1 our legisla.
tors ar doing with ths provision; of
course, Is creating a boondogg for.
IabiUty lawyers. Iniay, Mr. Florlo
had hoped to create a new federally
financed toxlc.waste victim* d.
Mr. Florio's colleagues klled that
preposterous Idea. which would have
Invited an avalanche of spurious
claims, choosing instead the new fed.
erl cause-of action provision to off.
load the victim' compensation Issue
on the already overburdened federal
Judicial system.

If the waste sites were being
cleaned too slowly to protect public
woblt have an safume. the this :seems nor to be the case: EPA has|
greatly increased its activity in the
area In recent months and cannot
firly be said to need a bigger leg'l
whip to get it moving. As for the Site
of the Supernd, the agency says It
simply cannot usefully absorb new
mosey at the rate contemplated by
the Florlo-style Superfund. The new
rigidity In schedules an standards Is
Inappropriate to the variations Int
waste sites that mut be handd.

Finally. houg chemkl producers
dealn with the Superfund fquently
complain about some of EPA's spe-
cUic tactics, t have sufcent r".
son of their OmI to want the cleanup
to move expeditiously. They have not
given Rep. Florlo good reason to treat
them with the punitiveness you would
apply to crninals, dren or
mules.

Congress had a defensible Idea In
the Superfund. The legislators are
now turning it Into somethifr o
tesque. Even the things we wis -
enent would do. end up. by vtrtue
of our police culture, being done
badly.

00

I
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BUSINESS WE:, April 9, 1984

LET THE SUPERFUND
DO ITS JOB

"*y far, years, CoWeSs Ws"rheid to4

to ply for dean up abandoned hazardswa.to duV Wu only in the l"s few months has f
Envionmentk Protection Agency. reVgorate under Wilam
D. Ruckelshaus. begun to Accelerate V work. Or reason
for the delay was the aecy's au hness under former
director Anne Burford. Perhps a more fundamental cause.
however, was that th law that etablished the fund txned"
oui to be more ambtdos and more complex to administer
own anyone had expected. Now a move is afoot to make ft

oven more unwieldy. Representate James J. Fkr (D-N. J.),
whose subcomAitee i s drafting a required reauthorwn of
cleanup money, has included in Oe Sup*fu a proAsion. to
compensate hazardous waso Ycm Thi is a misguid
ide at w " udeW the uws primary puros.

A genal fund, supported by both chmia makers and
hemca usera s to compen&a e people whose Mrese can

be taced to unclaimed waste sites Is roba neded But
th Superfund was created to rid the coun of those hazard.
ou WAi, and ft is about tme for that efort to gather KA
steam. Much of the research tht Corgr"s mandated in th
SO0 law is sf not don. Saddling the program with the task

of oompensatik vc m of orphaned hazardous sites woad
iwte adddoron cop lted research, endloe ration, and
expe s Gven money neede to clean up Oos sites

If Congress wants to se up a separate compensation fund
1st k do so. Meanwhile, let the Superfund get on fth bt job.
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P'V~AkfPo5 s 7/3 / 8

Supeffunding
]h nu Cc p created the $26 Mliori Sut prop to

begin cleaning up te w rt at ow h dsw ate slum n
this cantry. But so tar ol at at mnM than NO tm desinted
amog the most ner'ahe cleaned up, and the Envi"W
metal P*tton Ag y Is evtualy expected to add mm thas
',Ow sit to that list. bonal, the puertund Is due to epire
stm year, just as Its attack on tee o nentratom dqarded
induitzal pos s min ready to pick up spee.

SCongrss is now wotrin on lesislation to reauto1 the $upm.
md. TheW1 that appears to be making the rwlttt rt

ft"- 4h the leislative mau Is qpoapa ed by Rep. Jame, Mlo, D.
N.J. The Rouse Ewarn C a Md ( iLmUV committee last Wek a.
proved an amended vaidon of the bil that would extend the
eenup tund for awte five year and incram It nearly fiveold.

The Cbem aM -nafunrs Aociatalo app m the Florio bl.
t that doem't - __& ou, U7 this: The CMA mys It mappin
bcth the Smpfud and Its reauthorIzatimon. It also tavini a substan,

W1 incresW-1 In hf - but not to the leve p od in the Flrio

The chemical Indusat rommend that the funding be
a1sed to S0 mllio. lmw than hlU that prapbsed In the Floio bill

but mare than tw he amount w available. The cbmcal
.*kas, who pay mait a the uprtund cost through a tax levi
-an their feedatocks (raw maeuals). raise two main aIgumOts
"ait the Fla bMn: 1) It would provide more moey annually
.%ancan e pmnt -- A&- on haardous dump site clenup. 2) It
woum oddle the peUMqlq lcall I with an untfar sbare o

•:oleap cots.
Th MwCA citie EPA tetinooy bdare Capin to supprt the

ftrst argmeWt. As for the , Iod ft wants otbe rtndustris that
.9=1te r"s, wa to hl pay fi the e m
:tough a sw "waswd" tax that would be tollcted at the:*ump xit. The €A that the hedetocktax on thecbn
-cal Inlu7 be WtUmud at Its pwa kmm _.
." Th chemical Iutr has bought manyo Et pub&%mag
:t s cm itf by past st~m a on waste eradicatom.
:u It now =o-t Wd that, In Its ow sedtlftwto It want dump
sites cleaed up. But indusry member Includg majr HoUton
:;eea -PoMIca oc e h as :zon Cbemlcal Co. and
,DOW Cha Co., ma a cvntug against the Flwo bilL
It's the wron solution to -a preeing national problem
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NthJ ueBo(k Tnes
P'*it the Super Back in Suverfund

By raiala the %Wwd I ft Cowles.
thait It bad doaw to abeedmned domp atm
t ak ea iotom. Yet mab dump ame to ma
bodift oah It OVY stat, PanSwlaut~y

¥N*W rmq w Now Ym and the $Vptmd only
mo(A dto m a a mof wuts.

Now Os ms e added to de matida pt.
wty i ftr tha the m' I m p"Itactim

AWYW umwna dosouftmd can rinom
I4 int bot ba added L.U, gad thet my ruc
lOGS by a= yor. awe the blA blUa rasd
1w h Suptcd by a taxan dtm l raw matarl.
arla he bef depleted.

The Seputmd law din't ae goo a
yee,but -.- -- U~ Jamm. 7)jca New :sr.
avy k . lsb wuo to Im . m a mkt

Umetable to dm up the co so s p.iasy atie
wtlveyftm 2wj e AW be ed by

an ediwmal P blkw
The absimW do7 M, amw be.

im the Nm y ad Commku*s
theimm tat o c mu Iw l Imyrwe The

Ideel be toe wat, m the rw m.I
tmts) tram whfc ft's made. To rala the tw wsi
cbanlealfeds aocfvfas Mnr. 7Mw% p9pe,q0tI
W 0 awvats an IDO so uta ta waste
"m b ard to alle - ad mW ftw mo

can the PteasApwy
roffiy mov fam me ee* a year to 13? Mr.
Fiow% may be pus the agmcy too had, bw
mcl. Daf the Ragn Adslnlsuo's a
tM yem the program wa mnd n, lmanap.
meeL Lmb rm&2 the w admiarr 1ow baz.1
ada waftt baa spmt a y"aewlet the me tol
Iwhomrod. Te ,loa Is w wel plaed o me aJ
INt fter.

Th meed f"r ued Wo Ma muftla
ammpdas that t wan M decay barn.
%wlyw at lMeteypeesp wng. Tpe p.m m a. too mamma rthin watr.
Mrkw -'fbmwM v eM wces ma be

damy. to, e publim. w tf"m ft P !
pt behind L -

Te ,umber o dump aMm cntaft Umft
wagee Is now estlmatad at iW to AM3. RMn a
wuad aglacy cm a hope to me thatchalalgewith ejuraftmde anda ametmable.Y

m.



TroLkre n a,(

As of this hour. the members of
Congress haven't really done anything
they can brag to their constituents
abouL As things now stand, some of
these gentlemen and ladies may have
to run on votes they cast when Jerry
Ford was presidenL This isn't a toler-
able situation for the members, so you
can pretty well bet your wallet they'll
stage a big, gaudy vote on something
this summer. We'll give you short
odds on what It's going to be: the Su-
perfund reauthoriztion.

Superfund is the $1.6 blHion lake of
money Congress created about five
years ago to clean up toxic waste
sites. Toxic waste Is one of those sub.
jets you don't have to know much
about to be against. Congressmen.
however, tend to .be against toxic
waste a bit more ardently and loudly
than anyone else. They routinely haul
a passel of EPA bureaucrats. TV
cameramen and reporters down to
Capitol Hill to fulminate over EPA's
"unconscionable" and "Intolerable"
and "Indefensible" delay In canying
out the Superfwuded cleanup of toxic
waste dumps.

(Just a quick aside here to say that
the primary reason EPA didn't snap
to at C"ress's command five years
ago is that science really hasn't
known as much as It would like to
about which buried chemicals or com-
binations of chemicals are the most
dangerous or about the most effective
and lasting way to get the job done.
But this editorial Is about politics and
Congress. so we'll leave the serious
stuff for another day. Back to the rev-

e Now there Isn't a member In Con
gress who is more &alms toxic waste
than Jim Fiorio. a New Jersey Demo-
crat who chairs the House Subcom-
mittee on Commere, Transportation
and Tourism. Tha doesn'tisound like
much, but if the Superfund bil passes
this Congress as currently amended,
Jim Florio could become a household
name, at least In houses where Dad Is
a trial lawyer.

Mr. Florio believes that people who
have lived near toxic wage sites may
be regarded as vktim, and he be
lives that someone ought to compen.
sate these victims, and he believes
these victms ought to be able to seek
compensation through the federal
court system, and I your dad's a trial
lawyer. you're probab starting to

Initially Mr. Florio expected his
subcommittee to report out a bill that
would add to the Superfund a new.
federally funded victims' compensa.
lion system. Superfund's five-year au.
thorizallon would also rise from $1.6
billion to S11.25 billion. Amazingly.
Mr. Florio's own subcommittee voted
against the chairman's bill. But, as
we all say these days. nooooo prob-
lem. Mr. Florlo ditched his victims'
comp bill and has now floated a
"compromise" that gives would-be
claimants an nnocuous-sounding
..federal cause of action" for the pur-
poses of establishing "strict joint and
several liability."

We'll get to the details In a second,
but for the benefit of our market-play.
Ing readers, here's a tip. IF elorio
amended Superfund passes th ee
Un: Sell your house. move next to
a tox waste dump send your
dafuRter -or son To iFaw'chool YOU
wontot

First, unlike In state courts, the
loser In a federal suit pays all attor-
neys' fees. There is a provision for
contingency fees. You would be able
to t ue to recover a drop in property
values. You could sue for "personal
injury," meaning on the basis of your
fear of contracting an ailment (can-
cerphobila. In short. would be codi-
fied). The personal Injury provision
allows claimants to recover medical.
rehabilitation and burial expenses.
Workers' compensation claims not
covered by state systems-genetic
and reproductive claims, for exam-
pie-would be allowed in federal
sits.

As for the bill's creation of "strict
joint and several iabuiity," this Ithe
dragnet provision for plaintiffs' tor-
neys. It nullifies the notion of negli-
gence.4t says that I you were I
how Inflved with a chemical judged
to be the cause of someone's dam- -
ages you're part ot the problem and
you've got to compensate the victim.

Several more House committees
have a shot at the Superfund bill, and
It should be obvious that public hear-
Ings ae In order. Of this

kin fg 3am th. r
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Our Opinions
"Tip" O'Neill Sets a Snare

P liticians like to play crude and nasty
games during the election season. Con-
sider the environmental snare that

Hiu.e Speaker Thomas P. "Tip* O'Neill is
,rying to set for President Reagan on the
matter of the Superfund. the kitty created by
,he federal government to clean up toxic
chemical wastes. Mr. O'Neill is determined to
aring the ,uperfund renewal bill to a vote in
the House before the Republican convention
in Airust. The measure is so ridiculous that
Repuhlicans will kill it. Then the D-mocrats
can veil -inti.environmentalists" in time for
D)alla-'.

Stiperfund is in its fourth year. with a year
lei tit ,,n its initial authorization. Most of the
Itsnd%' revenue - 87.5 percent - comes from
A ,,t ')n chemical-company feedstocks, the
raw materials used in chemical.manufactur-
int proicesses. General tax revenues provide
the remainder. The two sources will have
generated $1.6 billion over the Superfund's
first five years. Mr. O'Neill's favorite renewal
bill would multiply that by a factor of 5.6. to S9
liilli,,n over the next five yean.

Rep. lames J. Florio, the New Jersey
Democrat who sponsors that bil, has his own
. a ,.i roa.*nns for inflating the fund. His state is

the tirst-place wastelad 85 chemical dumps
,,n the national priorities list of S6 sites come
from the Garden State. R p. Florio's parishio.
ners ctmud stand the wina. But his proposal
L% rilly because thM Environmental Protection
.Aency (EPA) and the associated laboratories
do not have sufficient capacity to spend that
much m,,ney intelligently.

There is also the question about where the
entiments of a Democratic-controlled House

really lie. While Mr. O'Neill's followers may
bow t, his demands to shove the Florio bill
throwh. they need to be reminded that they
cut ;2u million from the 640.million appro.
priati,,n requested for fsa year 1985. Just
when the requirements for an effective Super.
fund program increased, as planned. Demo-
cmu balked and cut out money.

There are criticisms aplenty for the way the
&-tA sw g itnn W N2 S, n It'uA#it in lruir

" .

years. only six sites have been sanitized;
environmental comandos have scramed.
"Failure!' The criticism is premature. bowev.
er. It takes an average of three.and-a-half
years to run a responsible cleanup program -
a year.and-a.half to investigate and identify
the exact pollutants, a year to engineer a
program that will not create a second environ-
mental nightmare, and a year to do the work.
On Dec. 31. 1983, Superfund was conducting
active programs on more than 500 shak. In
addition. chemical companies were vountaAsi.
ly working on an additional 26 sites from the
national priorities list, plus 22 sites not on the
list.

The Chemical Manufacturer Associatiou
(CMAI is not fighting an expamion of the
fund. Its members think it should be doubled
to $600 million a year and they believe the
EPA and the nation's environniental lab&
could handle a propam of that magnitude.
There may be some quarrel in industry circles
over who would pay the extra L300 million a
year. but no disagreement that the cleaup is
necessary if the industry is ever to restore its
good name.

The present tax on feedstocks puts the lo&4
on the 12 largest primary companies. inl-d'
ing Dow and Monsanto. which pay 70 percMt
of the corporate aoThe CMA want the
tax etnd ,%tosocily manufacturers at
the ratse SO a dry - igt't for their
dspoul. This would affect dry clanrs, plot-
ing companies well a auto company and
other frm thI Putije the raw products from
the major chemical= - plasuc min, ft,
instance.

Rather than jumping in now and making a
hasty assessment of the Superfund. CONge
should begin holding hearings now to deter-
mine whether the program works. how it
should be funded. and how long it should
continue in operation before another eaten-
sion. Legislators have a full yar to ask the.
right questions and answer them, but that
im't what Mr. O'Neill is after. He jwt wants
to embarrs the Republicans befo" they
eatart mea etinta tt-fwho in Dallms

C
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Toeco, Corporon ChA P. Eddy Te9Woe
2401 Colwado Aviue Mecor 213 207.7505
P0 Box 2401 GoverreirwR.IAWW
SaV Monce
Caldwrna 90406-2401

Tosco

September 24, 1984

Roderick A. De Armont, Esq.
Chief Counsel
Committee on Finance
Room SD-219
Dirksen Senate Office Building Re: Superfund Hearing
Washington, DC 20510 September 19, 1984

Dear Hr. DeArmenti

This letter is submitted by Tosco Corporation (Tosco) in
response to Chairman Dole's request for comments on the tax issues
raised by S. 2892 and other proposals for the extension and
expansion of the Comprehensive Environmental Response Compensation
and Liability (Superfund) Act. Tosco appreciates this opportunity
to present its views and applauds the Committee's efforts to
develop as complete a record as possible on this complex and
significant legislation.

We strongly urge the Committee to defer action on the
Superfund Tax until it has developed a complete record, has
established a full understanding of the impacts of the proposed
increases in the Superfund tax, and has examined all reasonable
alternative means to fund hazardous waste remedial measures. Our
comments will focus primarily on the negative and inequitable
effect of the proposed major increase in the Superfund crude oil
tax on Tosco and other independent refiners.

Tosco is one of the largest independent refiners in the
nation. we own and operate two refineries, one in California and/ one in Arkansas with a combined refining capacity of 165 thousand
barrel*peoday. Tosco's principal business is providing motor
fuels to independent marketers. Independent refiners such as
Tosco play a key role in fostering competition in gasoline markets
by providing a competitive alternative source of supply. We have
upgraded our refineries to meet consumer needs and to comply with
increasingly stringent environmental regulations.

Coming at a time when Tosco and other independent
refiners are facing severe difficulties in establishing and
maintaining profit margins, the Superfund tax increases are
emerging as a significant threat to our ability to survive. For
example, H.P. 5640, as passed by the House, would reduce Tosco's



751

cash position by approximately $4.5 million a year. The concept
underlying the Superfund tax is that crude oil tax payments would
be passed through to the ultimate consumer of the petroleum
product, thus spreading the costs of the fund equitably throughout
the economy. However, under today's market conditions, it is
impossible to pass the tax through. First, demand is flat, and
prices are being established as needed to establish and maintain
market share. Second, the marginal price in today's market is
being set by cheap imported gasoline. Since, unlike the major
integrated oil companies, we do not have substantial crude oil
production which could be used to offset losses in our refining
and marketing activities, we will be exceptionally hard hit by the
proposed major increases in the Superfund crude oil tax.

An increase in the Superfund crude oil tax on the
refining industry not only threatens the welfare of independent
refiners but is unfair to the refining industry as a whole. To
date, the refining industry has generated 15 percent of the
Superfund while EPA's preliminary estimates indicate that refiners
produce less than five percent of the hazardous wastes. This
result conflicts with the intent of the original Superfund Tax Act
which was designed to spread the tax proportionately over
petroleum, petrochemical feedstocks and inorganics. The original
Act sought not to burden one particular industry's profits, but to
have the tax "evenly passed along to all industrial sectors which
produce and consume hazardous substances and generate hazardous
wastes." (See S. Report No. 96-848 to accompany S. 1480. at
19-20, 96th0ong. 2nd Session (1980).) Any disproportionate
increase in the tax on refiners will only exacerbate this inequity.

Regardless of the amount- of the Superfund tax increase,
the tax structure should be modified to assure maximum ability of
refiners to pass through the tax to ultimate consumers. For
example, in the petroleum industry, the taxes with the highest
rate of pass through have been those imposed on finished
products. In order to maximize pass through and encourage equity,
the current feedstock tax could be collected by increasing the
existing federal excise tax on motor fuels.

We would welcome the opportunity to work with the
Committee to develop legislation that can accomplish the objective
of the Superfund and yet not seriously disadvantage any industrial
sector. We hope we will have this opportunity in the next
congress.

truly yours,

Charles- P. Eddy

CPE/ll/bJg

39-919 0 - 85 - 48
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STATEMENT OF
WARREN M. ANDERSON, CHAIRMAN OF THE BOARD

UNION CARBIDE CORPORATION
TO THE SUPERFVuND HEARINGS

COMMITTEE ON FINANCE, U.S. SENATESEPTEMBER 249 1984

Mr. Chairman and members of the Committee, I am Warren M. Anderson,

Chairman of the Board and Chief Executive Officer of Union Carbide

Corporation, a large manufacturer of chemical and plastics products, as

veil as a producer of a variety of other industrial and consumer

products. We welcome the opportunity to present our views on the tax

aspects of the Superfund bill.

Union Carbide believes that the Congress should reauthorize the

Superfund. Its revenue raising capabilities should not be permitted to

expire on September 30, 1985. We recognize that a lot more money will be

needed for the Superfund cleanup program. We support a significant

expansion of the program and are prepared to pay our share of the costs.

FUNDING NEEDS

We believe that the most prudent way for Congress to proceed would ba

to first undertake a realistic determination of EPA's annual funding

needs and capabilities for a five-year program of hazardous waste

response and cleanup. More complete and accurate data on the funding

needs apparently will not be available until the EPA completes the

studies it now has underway. These studies, which were required by the

Congress when it passed the $Suerfund law in 1980, are scheduled for

completion in mid-October. If the Senate decides to act sooner, we

believe it should note that the responsible official of the Environmental

Protection Agency has indicated that the agency could not efficiently

spend more than $5 billion over the next five years on its hazardous

waste cleanup program. Trying to spend more money would be wasteful,

K
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Lee M. Thomas, Assistant Administrator of EPA, is reported to have told

the Senate Environment Committee. A new report by the Congressional

Office of Technology Assessment apparently has reached the same

conclusion. The input from these studies should be used to help the

Congress to enact a cleanup program that is doable, realistic, and

responsible.

In measuring the size of the program for cleaning up those hazardous

waste sites that pose a threat to health or the environment, we believe

it is also important for the Congress to recognize that the primary

responsibility for the site cleanups rests with those who caused the

problem in the first place. This is a responsibility that is imposed by

the statute, and by equity. A considerable volume of waste cleanup will

be achieved by direct private activities or under voluntary settlement

agreements with the EPA or State agencies. These activities are outside

of - and in addition-to - cleanup activities funded by the Superfund and

should be encouraged by Congress. The Superfund program is not the only

way to clean up hazardous waste sites - and in many instances, it is not

the best way.

S-..rces of Revenue

Turning now to the size of the Federal Superfund itself, we believe

that it is important for this Comittee to recognize that the Superfund

Trust Fund has several significant sources of revenue. These avenue

sources include:

I. Costs recovered by EPA from responsible parties after the Agency

has spent Superfund monies for cleanups. Some recent EPA projections

indicate that it expects to recover about 30 percent of the amount it

spends. We regard this estimate as realistic. It would yield revenues

of about $l.5 billion over the five-year period, based on a $5 billion

Superfund program.
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2. Interest earned on unexpended balances in the Superfund Account.

Obviously, the amount of interest earned will be determined by the

relative timing of receipts and expenditures. Based on EPA experience

over the last four years, it seems likely that the interest income of the

Superfund viii exceed two hundred million dollars over the next five

years.

3. General Federal revenues which are appropriated into the

Hazardous Substances Superfund account. As enacted by the House of

Representatives, H.R. 5640'provides for general fund appropriations

equivalent to 23 percent of the total. In reporting its bill, the Senate

Committee on Environment and Public Works recommended appropriations

equal to 16 percent of the revenues raised by the Superfund taxes.

Frankly, we believe that a contribution of 25 percent from general

taxpayers is well justified in light of the basic unfairness of taxing

today's producers and today's products to pay for the mistakes that

someone else made in the pat.

4. Taxes levied by Congress.

Taxation Considerations,

Once the overall size of the Superfund program has been established

and the other sources of funding are taken into accounts then the Senate

Finance Committee will face the difficult, unenviable task of deciding

how to levy the taxes required to raise the rest of the funds. To help

in doing this, we would like to suggest several basic factors that we

believe can usefully guide the Comittee's efforts:

L. Equity should be an important consideration. Superfund taxes

should, to the extent possible, be equitable in relation to the problems

of hazardous waste disposal, and fair in their treatment of competing

products.
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2. Neutrality with respect to imports and export .tould be an

important goal.

3. A broad base - commensurate with the types of activities that

result in the generation and disposal of hazardous wastes - should be

sought. The tax program should be broad enough to cover most, if not

all, of the industries and activities that produce hazardous wastes.

4. The ability to pass the tax along to customers and ultimately to

the public is another key factor. One of the serious flaws with the

feedstock tax is that the basic chemical producers are simply not able to

pass it along to our customers in a great many instances. We have to

absorb much of the tax, and, if the tax rates get to the three or four

percent proposed in the House bill, it cannot be absorbed without forcing

many plants into red-ink operations.

H.R. 5640, the Superfund bill approved in the House, falls far short

of these goals.

We are deeply concerned about the effects of a significantly expanded

feedstock tax on the long-term welfare of the U.S. Chemical industry. We

see its effect as very serious - almost devastating. From a current

level of about one percent of the sales price, the feedstock tax under

the bill that passed the House will go up to 3 percent in 1988, and to

four percent in 1989 and 1990 - if no waste-end tax is enacted. A feed--

stock tax equivalent to three or four percent of the sales price for

petrochemical feedstocks will seriously damage the ability of the dom-

estic industry to be competitive with overseas petrochemical producers

who do not pay this tax.

The major new chemical plants in Saudi Arabia, Mexico and elsewhere

in the world already have a significant advantage in terms of feedstock

costs, and a tax that adds three or four percent to the costs of U.S.
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production viii put the U.S. industry in a clearly non-competitive

position for many, high volume covmmodity petrochemicals which are sold

largely on the basis of price.

The first casualty viii be U.S. exports. Petrochemical exports have

been a major factor for many yedrs, and about 10 percent of U.S. petro-

chemical production has been exported in recent years. The positive

balance of trade was 415 billion in 1980 and it declined to 410.6 in

1983. On the Fortune 50 list of the largest U.S. industrial exporters,

17 of the companies are producers of chemicals. Longer-term, the

Superfund taxes also will inevitably result in sales losses within the

industries' domestic markets because the imported products made from the

feedstocks are not subject to the tax.

Our economic and market studies indicate that if the feedstock taxes

exceed two percent of the selling price, they will significantly damage

the U.S. industry - and even at a two-percent level, significant harm

will result. Jobs will be lost and plants will be shut down.

We are also opposed to the inflation adjustment in the feedstock tax

which was incorporated in the House bill. It hat the potential for

significantly increasing the rates of taxation, whether or not there is a

commensurate increase in the need for Superfund money by EPA and whether

or not the Agency has the ability to spend more funds. Furthermore, it

greatly increases the uncertainty involved in producing and marketing

chemicals, will further disadvantage U.S. exports, and improve the

prospects for foreign imports. We urge te Committee to delete this

feature from the bill.

Specific Tax Problems

Apart from our concerns about the general levek of the feedstock tax

contained in the House bill, we are troubled about the methods used in
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determining the levels of taxation. The House Comittee set the tax

rates in H.R. 5640 by applying a fixed percentage - ranging from 1.5 in

1985 up to four percent in 1989 and 1990 - to the "estimated wholesale

price in 1985." Making an accurate determination of the current sales

prices for many of these substances is extremely difficult - and

estimating the 1985 price is pure guesswork.

This point can be well illustrated by the price of ethylene which is

the biggest revenue producer on the list of organic feedstock chemicals.

Ethylene is delivered by pipeline. The limited number of commercial

buyers must be physically connected to their suppliers by pipeline.

Ethylene is most often sold under long-term contracts which are

intensively bargained. The prices listed in industry publications and

used by the House Ways and Means Cammittee are "list" prices - the prices

which represent a seller's initial asking price, not a realistic sales

price. Furthermore, neither the House Ways and Means Committee, nor

industry pricing sources apply any uniform treatment of delivery costs.

Some prices are quoted FOB and some are quoted as delivered, The House

apparently ignored the difference. The House bill taxes ethylene on the

presumption that its 1985 price will be $459 per ton. Union Carbide is a

major producer, buyer and user of ethylene and the price that is

generally accepted in the industry as accurate today is about $375 per

ton. We do not see anything on the economic horizon that would impel a

price boost to $459 - an increase of over 20 percent - by next year.

If the Finance Committee chooses to recommend a tax on feedstocks, we

urge that it be based on the current market price - not on a guess about

1985 prices, and that it be uniformly based on FOB pricing.

We are also distressed at the tax on ethylene because it fails to

take into account the fact that 49 percent of all the ethylene consumed
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in the United States is used to produce polyethylene, which is

non-hazardous and does not result in any hazardous wastes. Similarly, we

are concerned about the high levels of taxation applied to acetylene, 33

percent of which is used only for welding and cutting and not as a

feedstock for the production of other chemicals. Acetylene used for

welding and cutting should not be subject to a feedstock tax; it should

be exempted as are methane and butane when they are used as fuel.

Alternative Tax Sources

We urge the Senate Finance Cogmittee to give careful and favorable

consideration of alternative methods of taxation which will more

equitably spread the burden, reduce the impact of international trade,

and facilitate the ability of the industry to incorporate the tax into

the ultimate cost of the products involved. In this connection, we

support the adoption of a waste-end tax.

We also believe that a tax on the transportation of hazardous

materials would offer an effective, equitable and administratively

feasible alternative source of revenue for the Superfund program. It

deserves serious consideration. The Superfund program already covers the

cleanup of accidental spills or releases of hazardous substances. A tax

on their transportation is appropriate in light of the direct

relationship between transportation and the possibility of such a spill

or release. A tax on the transportation would tend to spread the tax

burden across the spectrum of hazardous materials on a relatively

equitable basis. It is also a tax which can, with relative ease, be

passed along to consumers and thus be more fully incorporated into the

ultimate cost of the products involved. And a transportation tax would

also be somewhat more neutral, with respect to international trade, than

some other sources of Superfund revenues.
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A tax on transportation is readily administrable. Such taxes have

been imposed in the past, and the present statutory requirements for the

transportation of hazardous materials require notices and records which

would facilitate its administration. An appendix to my statement

provides a more detailed outline of such a transportation tax.

In sumary, we urge the Senate Finance Comittee to give careful

attention to the shortcomiins and inequities in the tax features of the

pending Superfund bill. We believe that the Committee should take the

time and make the effort necessary to produce a sound, equitable and

.reasonable program that will provide the revenues needed for a realistic

and responsible hazardous waste cleanup program. -
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Appendix to Statement of Warren M. Anderson
Chairman of the Board of
Union Carbide Corporation

Alternative Revenues for Superfund
A Transportation Tax

A tax on the transportation of hazardous materials appears to offer

an effective, equitable and administratively feasible source of revenue

for the Superfund program, as a replacement for all or part of the

feedstock tax.

A transportation tax would tend to spread the burden across the whole

spectrum of hazardous materials on a relatively equitable basis. It is

also a tax which can, with relative ease, be passed along to consumers

and thus more fully and fairly incorporated into the ultimate cost of the

products involved. And a transportation tax would also be somewhat more

neutral, with respect to international trade, than some other sources of

Superfund revenues.

A tax on transportation is readily administrable. Such taxes have

been imposed in the past, and the present statutory requirements for the

transportation of hazardous materials require notices and records which

would facilitate its administration. In addition to providing a Rtable

source of funding for the Superfund program, such a tax might generate

enough revenues to fund other desirable programs which would strengthen

State activities dealing with the transportation of hazardous materials,

encourage consistent State and Federal regulation, and aid in the

development of effective emergency response capabilities.

While accurate estimates are not currently possible, it appears that

such a tax could generate revenues in excess of $200 million a year.

Following is a more detailed outline of such a transportaion tax.
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Basis of the Tax. The tax vould be levied as a fixed percentage of

the freight charges - one-half of one percent - for each shipment which

consists in whole or in part, of a coe odity which is defined, listed, or

identified under the Hazardous Materials Transportation At, CERCLA, or

RCRA. Because most freight charges are based, at least indirectly, on a

ton-mile concept, the tax would be equitable in terms of the value of

transportation services.

With respect to proprietary transportation, the Interstate Coumerce

Commission (or the Iepartment of Transportation, as an alternative) would

be directed to develop, by rule, and revise semi-annually an appropriate

charge for private carriage based on the average cost per ton-mile

imposed by common or contract carriers by truck or inland barge.

If such a definition were to be found desirable, it is suggested that

"shipment" be defined as "a quantity of goods tendered by one shipper at

one point of origin, at one time, on one shipping document, for delivery

to one consignee at one destination." In proprietary transportation, the

"shipment" would occur when dispatch occurs.

Export and Import Shipments. The tax would apply only to the

domestic portion of the transportation for any shipments which involve

foreign destinations or origins. In the case of goods shipped on a

through bill of lading, which covers both domestic and international

carriage, the tax should only apply to the domestic portion of the

movement. If a single factor through intermodal rate were involved, the

tax should be a flat charge per shipment, developed by the ICC, by rule.

Liability for the Tax. Liability for the payment of the tax should

rest on the person who is liable for the freight charge. Carriers, like

truckers, railroads, and other for-hire carriers, would have the

responsibility for collecting the charges and remitting the tax to the
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Treasury quarterly. The "float" on these collection@ would, in part,

help compensate the carriers for the costs imposed on them. Shippers wh6

can demonstrate that they have paid the carriers would not be further

responsible for the tax (and would not be responsible if the carrier did

not remit the tax, vent bankrupt, or the like). Shippers should be

permitted to recover tax over-charges either from the carrier or the

government. Private carriers would pay directly. Carriers would not be

liable if the shipper failed to pay the tax or freight charge.

Penalties. Appropriate penalties should be imposed on the shipper

for failure to pay and on the carrier for failure to remit, and should

also be framed in such a way as to not penalize a carrier who was unable

to collect from a shipper or a shipper who has paid a carrier.

Exclusions from the Tax. The following shipments should be excluded

from the coverage of a transportation tax:

1. All pipelines and all bulk shipments of petroleum and petroleum

products. This exclusion is based on the premise that a Superfund tax on

petroleum, such as that contained in Section 502 of H.R. 5640, as it
4

passed the House, also would be enacted as a source of revenue for the

Superfund. Taxing petroleum initially, as in H.R. 5640, would avoid the

necessity of imposing taxes on all the subsequent transportation of

.petroleum, gasoline, and heating oil as they make their way from the

refinery to the ultimate users. Furthermore, it does not seem

appropriate to tax natural gas (methane) when used for fuel and moved by

pipeline.

2. Shipments by air, because they are neither a significant source

of revenue nor of spills and releases.
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3. Shipments where the freight charges are less than 0100. This

would exclude all small shipments where the assessment of the tax would

be more bother than it is worth.

Associated Provisions.

1. Effective 180 days after enactment, each substance which is

defined as a hazardous substance under the Comprehensive EnVironmental

Response, Compensation and Liability Act of 1980 is deemed to be a

hazardous material for purposes of the Hazardous Materials Transportation

Mt. Within 270 days, the Secretary of Transportation wouId be required

to promulgate regulations to require that shipping papers be provided by

a shipper of such materials.

2. Any shipper failing to provide such papers to a common or

contract carrier would be liable under Section 107 of the Comprehensive

Environmental Response, Liability and Transportation Act, in lieu of the

carrier, in the event of any release occurring during the course of

transportation if the carrier can demonstrate that he did not h3ve actual

knowledge that the material was a hazardous material.
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