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OVERSIGHT OF IRS AND JUSTICE DEPARTMENT
PROSECUTION OF SEVERAL TAX CASES

THURSDAY, JUNE 19, 1986

U.S. SENATE,
SUBCOMMITTEE ON OVERSIGHT
OF THE INTERNAL REVENUE SERVICE,
CoMMITTEE ON FINANCE,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
SD-215, Dirksen Senate Office Building, Hon. Charles E. Grassley
presiding.

Present: Senators Grassley and Armstrong.

[The press release announcing the hearing and the opening state-
ment of Senator Armstrong follow:]

[Press Release No. 86-048)

FINANCE SuBcOMMITTEE SETS HEARING ON OVERSIGHT OF INTERNAL REVENUE AND
'Ir)xmémxm OoF JUSTICE ACTIVITIES IN THE CRIMINAL PROSECUTION OF SEVERAL
'AX CASEs

Senator Packwood (R.-Ore.), chairman of the Senate Committee on Finance, an-
nounced today that the Subcommittee on Oversight of the Internal Revenue Service
will hold hearings the mornings of June 19, 20, and 23, on possible i\nproper activi-
ties by the Internal Revenue Service and the Justice Deg:\rtment in the prosecution
of several tax cases. The hearings will be chaired by Senator Charles E. Grassley
(R.-Iowa) and Senator William L. Armstrong (R.-Colo.).

Of particular interest to the subcommittee will be testimony relating to two
recent Federal District Court decisions, United States v. Kilpatrick (D. Colo. 1984),
and United States v. Omni International Corporation (D. Md. 1986), where the courts
dismissed the indictments because of IRS and/or Justice Department abuses com-
mitted either before the grand jury or the District Court in opposition to motions to
dismiss the indictmenta.

The subcommittee will also review the activities of the IRS and the Justice De-
partment in the investigation and prosecution of cases involving abusive tax shel-
ters and/or foreign investments.

Finally, the Sul.committee will review the Justice Department’s attempt to keep a
Federal District Court opinion, which was critical of the Department’s handling of
the Kilpatrick case, from being published in the Federal Court reports.

1)



STATEMENT OF
SENATOR WILLIAM L. ARMSTRONG
SENATE FINANCE COMMITTER
SUBCOMNITTEE ON OVERSIGHT OF THE INTERNAL REVEWUE SERVICE
HEARTNGS JU¥E 19, 20, and 23, 1986

Goecd morning and weloome to this, the first of several, hearings 91’ the
Senate Finanoe Subcommittes on Oversight of the Internal Revenue Servioce.

I would 1like to thank both Senator Dole, Chairman of this subcommittee, for
allowing us to hold these oversight hearings and Senator Grassley for
graciously agreeing to ohair them. The purpose of these hearings is to
look into conoerns that the Finance Committee has about reported misoonduot
by the Government or employees of the Government in the ocolleotion of taxes
and in the investigation and prosecution of individuals for tax evasion.

The first set of hearings...today, tomorrow and Monday...will foous on
three recent Federal Distriot Court deoisions whioh ruled that the Intermal
Revenue Service and the Justice Department committed serious abuses in the
prosscution and investigation of tax cases. I am speaking of United States
Y. Kilpatriok' and United States v. OMNI Internstionsl Corporation’,
and I cannot overemphasize the seriousness of the Federal Distrioct Courts!
oonoclusions and findings of faot.

Later, other oversight hearings will be scheduled to look into alleged
abusive aotions by the IRS in the colleotion of taxes, with a foous on law
suits brought by taxpayers, Seibert v. United States> and Rutherford v,
Mm.. The subcommittee will also be looking into alleged
probleas of IRS tampering with mail in the investigation of tax cases, with

a foocus on the m;mws case, where an IRS agent was
oonvicted of lying to a grand jury about how he came into possession of key



pleces of the defendant's mail...whioh were apparently stolen for him by
the defendant's neighbdbor.

The hearings today, tomorrow, and Monday will foous on Federal
prosecution of the Kilpatriok and OMNI Intermatjonal cases. In both cases,
the indictments brought by the Government against the defendants were
dismissed by the Federal Distriot Courts for misconduct by the Government
in the prosecution of the cases. Moreover, in the Kilpatrick case, the
Federal Distriot Court dismissed all tax related indiotments prior to trial

for failure to state a orime.

U.S, v. Kilpatriok

My interest and concern about this case and similar reported inoidents
began several years ago. I first became aware of possible problems when
Bill Kilpatriok called me during the prosecution of his case and told me
what was happening to him, The matter was in 1litigation, and, as I told
. him, there was little I could do at that point...mcreover, I have to adamit
that at the time I was rather skeptical that our Government ocould be "doing
the sort of things™ Mr. Kilpatriok was telling me. Shortly after his call,
however, Bill Kilpatriock's concerns were corroborated and set down in
detail by the Federal Distriot Court itself. Om August 25, 1983, Federal
Distriot Court Judge Fred M. Winner wrote a comprehensive, hard-hitting
opinion, that was exiremely oritical of three Department of Justice
attorneys who litigated the ocase and IRS agents who presented the case to
the grand jury. At the time, Judge Winner summarized his view of the case
(reported in a January 27, 1984 Denver Post artiole) as, "an ill-starred

case which had its first questionadble conduct during the opening two



minutes of grand jury investigation and whioh had conduot suspeot under the
Canons of Professional Responsibility lasting into post-trial hearings."
Judge Winner, who has since retired from the Court and is now in private
practice, is here today at my invitation to explain his findings to the
Committee, so I will leave the details of his decision for his testimony.

The mere faot of this deoision was enough to raise serious ooncern over
the conduot of the Covernment in this ocase, but it was then seriously
aggravated when the Justice Department attempted to prevent publication of
Judge Winner's decision in the West Publishing Company's Federal Supplement
reports, & hard-bound compilation of federal oourt deoisions. The Justioe
Departaent petitioned the 10th Cirocuit Court of Appeals to block
pudblication of the deoision, which the then head of the Justioce
Department's tax division, Glenn L. Archer, Jr., defended in an interview
with the New Yorks Times as necessary because the "slanderous® judiocial
opinion unfairly oritioized three of his prosecutors.

This attempt understandably caused quite a stir, and the Justice
Department was strongly oritioised in the media. A January 27, 1981,
Denver Post article labeled the move a "gag order® and pointed out that an
attorney opposing the Department's move had commented that:

When the indiotment came down in 1982 against Kilpatriock and other

defendants, the Department of Justice issued a four page press release

vithout worrying about the reputations of the accused before they had
their day in oourt. Now, suddenly, they are extremely worried about
the reputations of their attorneys...claiming they have not had their
day in ocourt.

The Wall Street Journal on January 25, 1984, editorialized with the

following remarks:

We aympathize with the Justice Department's wish to proteot the
reputations of its lawyers ageinst accusations involving truly
obnoxious prosecutorial practice. It is.awful to be dragged pudlioly
and unjustly through this kind of mud. In fact, this may be the time
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to remind these energetio prosecutora that pudblic mudslinging before

all the faots are in is just as awful for a private citizen whom the

department has just visited with an indiotment and a press release.

Judges should be very careful when leaning on proseocutors this way
with the full weight of judicial authority. Prosecutors should be just
as oareful when leaning on the rest of us.

On my part, I publioly proteated this move by the Department to censor
the opinion and placed a statement in the Congressional Record on January
27, 1984, which I would like included in the hearing record today. There
are several artioles and acoounts of this issue following that statement
that will give my colleagues on the Committee a sense of the scope of the
issue and public outory.

Despite the initial efforts of the Justice Department and the continued
efforts of the three prosecution attorneys to bar publication of the
decision, Judge Winner's decision was eventually published. The Justice
Department subsequently has issued a public apology for attempting to keep
the decision from being published. A copy of the deoision will be placed
in the hearing reocord by our first, and only, witneas today, Judge Fred
Winner.

}

Now, on to the substancs of this partiocular ocasa. To understand the
legal mechanios of thias ocase, the following outlines the ohronology of
events, as I understand thea:

The IRS initiated an investigation of Bill Kilpatrick and other

business associates into the legality of his "capital formation

business.® A business desoribed by Bill Kilpatriok, which put large
businesses together for the benefit of about 1700 small investor units
from all over the U.S. The IRS was investigating the businesa to see
if it was oreating illegal and abusive tax shelters to evade taxes.

In 1982, after two consecutive grand juries taking almost two years, a

27 oount indiotment was brought against 7 people (inoluding Bill

Eilpatrick) and the Bank of Nova Sootia, for oonspiracy, mail fraud,

and obstruotion of Jjustice in conneotion with his business.

Mr. Kilpatriok and his attorneys countered that his buaiheas was not
illegal, and that he had taken special precautions to get advance tax



opinions frow major law and accounting firms, prior to any investment
sale, to assure the program's compliance with the law.

On February 21, 1983, prior to trial, Federal Distriot Court Judge John
Kaze dismissed all tax related indioctment counts )

s opime (26 of the 27 oounts brought by the Government against the
defendants). This left one, non-tax related charge of obstruotion of
Justice against Bill Kilpatrick. The Governmeni appealed the Court's
deoision to the United States Tenth Circuit Court of Appeals (appeal
still pending) and proceeded to prosecute Bill Kilpatrick on the one
remaining count before the Federal Distriot Court.

The remaining obstruotion of Justice count was prosecuted by three
attorneys from the Washington, D.C., Tax Division of the Justioce
Department. As Judge Winner observed in his deoision, "The single
remaining oount of the indictment had absolutely nothing to do with tax
law, and the trial ocould have been handled competently and with aplomd
by any assistant United States Attorney living in Denver, but the
administrative deoision of the Department of Justice was to send three
lawyers fi1oa the Tax Division to try an obstruction of justice case, a
prosecution unrelated to their professed area of expertise.®

In the Spring of 1983, Bill Kilpatriock was convioted of the charge of
obstruotion of Jjustioe.

On August 8, 1983, the Tenth Cirouit Court of Appeals remanded part of
the case on appeal baok to the Feaderal Distriot Court to look into
prosecutorial misconduot which might be sufficient to dismiss the
indiotsent.

On August 25, 1903, on post-trial motions after oonviotion of the one
oount of obatruotion of justice, Federal Distriot Court Judge Fred
Vinner granted Bi!l Kilpatrick a retrial based on a litany of possible
Governsent miscondunt in ¢che investigation and prosecution of the case.

The case was not retried, because the Federal Distriot Court, on resand
from the Tenth Cirouit, dismissed the conviotion on September 24, 198A,
*becauss of totality of oircumstances, vhich included numerous
violations of federal oriminal rules pertaining to grand juries,
violations of statutory witness immunity seotions, violations of the
Fifth and Sixth Amendments (of the Constitution), knowing presentation
of misinformation to grand jury and the mistreatment of witnesses."”

In summing up the abuses fouad to have ocourred in the case, Federal
Distriot Court Judge Kane observed:

From the inception of the twenty-month grand jury
investigation when the prosecutors divined the office of "agent of
the grand jury" oa the IRS agents through the time of the agent's
improper "sumsaries® presented shortly before the indiotment was
returned, the oconduct of the Departaent of Justice attorneys
substantially undermined the adbility of the grand jury to exeroise
independence. The numerous abuses and violations of rules and
oconstitutional prinoiples must be considered partioularly serious



because of the admissions in these hearings, that, for the most
part, the aoctivity was undertaken knowingly and purposefully.

.+.In sum, the substantial departures of prosecutors in this
case from established notions of fairneas, from olearly
articulated rules of procedure and, indeed from the Department of
Justice's own manual anu operating direotives constitute
systematic and pervasive overreaching.

+.+What is perhaps most alarming is that even the very last
of so0 many hearings, one of the proseocuting attorneys ocoutinued to
refer to the challenge to his and his colleagues' conduot as
"silly® and "frivolous."...The supervisory authority of the court
nust be used in oirouastances such as those presented in this ocase
to_deoclare with istakad ntention that such conduct is

nejther "silly® nor "frivolous® and that it will not be tolerated,
(Puphasis added).

The deoision is now on appeal to the United States Court of Appeals for

the Tenth Circuit. Oral argument was made to the Court late last

summer and a decision is expeoted in the near future.

At this point, I will not go into further detail about the partioular
findings of the seoond Distriot Court decision in this case. Federal
Distriot Court Judge Winner, in addition to outlining the reasoning of his
deocision, will outline the details of Judge Kane's deocision, which
dismissed the remaining indi{otment and ocnviotion against Bill Kilpatriok.

Suffice it to say, however, that this case attraoted a great deal of
attention and raised suoh serious oonoerns that even CBS's 60 Minutes did a
story on it last year. I ask that the transoript of that show be placed in
today's hearing record.

Because of the press and general publio concern raised ab;6£ the
Kilpatrick case, my office over the last two years has received numerous
and varied complaints about the IRS. Some of the reacotions and oomplaints
were not unexpeoted...tax oollectors from time imaemorial have been very
unpopular folks. However, several of the concerns raised are very

disturbing and are the foous of today's hearings and will be the foous of

lator hearings by this subocommittee.



Because of the Kilpatriok case, I also have dbeen following other cases
that might be similar., Another such case that drew my attention was the
Government's prosecution of the Omni International Corporation. I first
noticed the case because of an April 27, 1985 Washingion Post article,
which reported that Omuni's attorneys had filed a motion to dismiss the case
oharging, among other things, that the assistant United States attorney and
two IRS agents had altered documents in the case and had not told the
defendants or the court about the changes. In looking into the cass, I was
also told at the time that 5 years earlier a federal distriot ocourt had
dismissed another oriminal case because the same assistant U.S. attorney
had apparently withheld a key document from the defense. On May 28, 1985,
another Washington Post article reported on the progress of the oase,
noting that:

At an evidentiary hearing last summer before U.S. Diastrioct Court

Judge Walter E. Black Jr., a doouments expert and other witnesses

oontradiocted olaims of IRS agents that several of the memos were

written in 1983, prior to Omni's motion to dismiss. In faot, according
to the testimony, the memos were prepared in the spring of 1984, most
of thea after Omni's motion to disaiss was filed on April 27, 198k,

After a year's deliberation, the Federal Distriot Court for Maryland
granted the defendants' motion and disaissed the indiotment. Although I
intend to go into greater detail about this case later, I will give you a
brief summary now of how it evolved and the Distriot Court's reaotion.

On March 13, 1984, a grand jury returned a seven-count indictment
against Omni International Corporation and four individuals. The
dafendants wor; okarged with conspiraoy to defraud the IRS, oconspiracy to

commit income tax evasion, and tax evasion for the years 1976-1980. The



prosecution contended that the defendant(s)--a Rookville, Maryland, company
vhich buys, sells and leases aircraft world-wide--was evadiag taxes by
falsely reporting income in the name of an untaxed, wholly owned Bermuda
subsidiary, Buro Airfinance Ltd., when in fact the income allegedly should
have been reported as belonging to the parent company, Omni. The
defendants ocountered that the IRS code provides that under certain
circumstances income earned by a ccntrolled foreign corporation is not
inmediately taxable as U.S. income, but is taxed only when it is brought
into the country. D;fendants also contended that all of the income earned
by Buro Air was reported on information returns filed with the IRS. The
Court, however, never got to the merits of the case. On April 27, 1984,
the Omni defendants filed a motion to dismiss the indictment, disqualify
government counsel and investigators, and suppress evidence based on
violations of the attorney-client privilege. A 28 day hearing was held on
this motion in the summer of 1984. Until recently, the Court had the
motion under advisement. On May 15, 1986, however, in a 6% page opf .ion,
the Court metioculously reported violation after violation that ocourred by
the prosecution in the Government's defense against the defendants'
allegations. Based on these sbuses, the Court dismissed the indiotments.

The Court expressed "grave concern®™ over four aspects of the case. The
first was over the oreation and alteration of at least 10 doouments by the
assistant U.S. Attorney and two IRS agents, which were given to the
defendents and the Court in preparation for the June hearing on the motion
to disaiss the indictment...without any explanation of the alteration.

The ceoond area of ooncern involved the 'ropengﬁd untrue and inocorrect
testimony which ocourred during the course of the prousedings,” which the

Court said, by its sheer magnitude, "prejudiced the defendants and the

o
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Court." Third, the Court emphasized an aspeot of the Government's
investigation that it found particularly startling, which the following
passage from the opinion explains:

Perhaps the most flagrant, troubling aspeot of the entire tax
investigation ocourred when the Government interviewed Sandra Poe
Wilkins, Bornstein's secretary. [Bornstein is an attorney for Osni and
also a codefendant.] The Governwent oontends that there is no
impediment, legal, technical. ethiocal, or otherwise, to an unannounced,
unoounselled, surprise interview of a lawyer's secretary when the foous
of the interview will be on what the seoretary knows about the
relationship between the lawyer and his olient. Unlike lawyers, who
can proteot the attorney-client privilege, secretaries have no legal
training and ocannot be expeoted to make sophisticated Jjudgments
regarding the scope of the privilege. This Court is shooked and
offended by such a procedure and oon o)

0 . [Emphasis added].

The fourth area of concern raised by the Court was what it labeled the
Government's pervasive "lack of candor.® The Court elaborated:

It 1s olear beyond any doudbt that misrepresentations were made to the

Court, from the beginning of the evidentiary hearing. ...and there was

virtually a wholesale failure of reoall of oritical events by the

relevant Government witnesses, and no such failure by the defendants'
witnesses., At the least this failure constitutes a lack of candor,

The primary (but not sole offender is the AUSA (assistant U.S.

Attorney). ..

The Court concluded with the finding that: %The Government's oconduct
was patently egregious snd cannot be tolerated or ocondoned. Its manner of
prooceeding shoocks the Court's conscience. The indiotment must ba dismissed
as a prophylactio sanction for the consistent course of entrenched and
flagrant misconduot....®™ It is of particular note, also thut Federal
Distriot Court Judge Black is a former United States Attomey and odbviously
very familiar with proper procedures from his personal experience.

I ask that a copy of the Court's opinion be placed in the hearing

record,
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CONCLUSION

Federal Distriot Court deoisions like these cannot be taken lightly.
They raise serious concerns about the Government's prosecution of at least
these two cases...and perhaps others. They raise questions sbout both how
and why the Government prosecutes them. Moreover, they raise questions as
to what the Justice Department and IRS does with regard to those p;raons
found by a Court to have carried out such misconduot. It is my
understanding that to dats no aoction by either the Justice Department or
. the IRS has been taken againat any of the parties in question in the
prosecution of either the gi;nggzigg or Omni cases...not even to the point
of placing the individuals on administrative leave until the matter is
resolved.

No one on the Finance Committee, add I dare say the Congress, oondones
tax evasion or abusive tax shelters. HMoreover, it is my understanding of
the process and the laws available to the IRS, that the IRS has extensive
oivil power to ocollect taxes from taxpayers not paying their fair share.
{3 1n'la‘underatandins of these two oases, however, that the IRS never
atteapted to colleot iaxoa allegedly evaded, through the oivil prooesses
available to theam before prosecuting the defendants in these two ocases.

The fact that the Court, at least in the Kilpatrick case, dismissed the
tax related indictments prior to trial for failure to state an offense,
magnifies our concern. I am not defending the business dealings Bill
Kilpatriok and his business associates had established and were promoting.
In faot, I know next to nothing about it. The mere faot that the Court so
readily dismissed the indiotments, however, raises serious oonoerns in my

mnind as to the decision of the Government to prosecute in the first place.
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The purpose of today's hearings are to foous on several questions
raised by these two cases. The subcommittee and I am interested in
learning more about them and are very intereated in the Goverament's view
of them, inoluding how they are responding to them, and what safeguards, if
any, are being instituted to avoid similar happenings.

The issues we are reviewing today turn on the preliminary stages of
prosecution of a oriminal case and primarily around the investigation
proocess, inoluding aotivities before the grand jury.

In recent years, the grand jury process has undergone serious oritiocism
and major reforms. Because of its proainent role in the hearings today, I
thought that a historical perspeotive of the process would be of interest
to the suboommittee. The following passage from a case note in froa the
Obio State Law Journal, Volume 45, page 1077-1078, explains the origins of
the grand jury as an institution (footnotes have been omitted):

The grand jury was established in England in 1166 during the reign
of Henry II. The [original] purpose of the grand jury was to
oonsolidate the royal power by enadling the centralized government to
have additional control over the adainistration of justice throughout
the kingdom.... The grand jury was not intended to protect citizens
froa arbitrary prosecution; instead, the grand jury was intended to be
subservient to the King, to enforce his dealings with the state, and to
encourage citizens to provide the government with information
pertaining to orimes.

In 1681, King Charles II sought to oconviot the Earl of Shaftesbury
and Stephen Colledge for treason. Both men were determined Protestant
opponents of the King's attempt to reestablish the Catholio Church in
Bngland. The grand jury rebuffed the King's efforts to influence the
proceedings and eventually refused to issue an indiotment. This
assertion of power by the grand jury has been hailed as the initial
manifestation of its "role as a shield for the innocent against
malicious and oppressive proseoution.® English settlers brought the
grand jury conocept to the New World and established the grand jury as
an institution to (1) present malefactors (oriminals) for oriminal
prosecution and (2) proteot oitizens from arbitrary proseoution. The
framers of the United States Constitution later inocorporated the right
to a grand jury in the fifth amendment (to the Constition) for
essentially the same reasons: "The Grand Jury is both a sword and
shield of Justice--a sword because it is the terror of oriminals, a
shield because it is the proteotion of the innooent against unjust
prosecution.
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The prosecutors role, whether before the grand jury or in the
subsequent proseoution of a case, has been long established and is well
described in a passage from a Supreme Court deoision, Berger v, United
States, 295 U.S. 78, 88 (1935). Aalthough the following quote applies to
the role of United States Attorneys, it is equally applicadle to any
Federal prosecutor:

The United States Attorney is the representative not of an
ordinary party to a controversy, but a sovereignty whose obligation to
govern impartially is as ocompelling as its obligation to govern at all;
and whose interest, therefore, in a oriminal proseoution is not that it
shall win a case, but that justice shall be done. A4s such, he is in a
peculiar and very definite sense the servant of the law, the twofold
aim of whioh is that guilt shall not esocape or innocence suffer. He
may prosecute with earnestness and vigor--indeed he should do so. But
while he may strike hard blows, he is not at 1iberty to strike foul
ones. It is as much his duty to refrain from improper methods
caloulated to produce a wrongful oonviotion as it is to use every
legitimate moeans to bring about a just one.

The success of our modern tax systea has depended upon the voluntary
ocompliance of the ordinary Ameriocan ocitizen with the Nation's tax laws.
This self-assessment, where the taxpayer tells the government how much he
, oWes, is essential. Aotions that might destroy the oconfidence of the
taxpayer in the fairness of the tax system and the way it is administered
must be avoided.

Today's tax laws are extremely complioated...we hope that we will
simplify some of that by the Senate's tax bill now under consideration in
Congresa. Nevertheless, our tax laws will never be simple. They will
alvays be as oomplicated as the business that is ocarried on by the ocitizens
of this Country. The import of this is stated well in the following

forward to a 1960 Tax aylposiuu:6
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As tax burdens have inoreased, tax administration has become
inoreasingly important. With low tax rates, ineptitude or
disoriminatory treatment may not do too much harm, but with high rates
any serious inadequacies destroy tax payer morale and publio acoeptance
of even the moat theoretiocally perfeot tax program. Indged, as the
administrative tasks become larger and more difficult, excellence in
performance becomes even more important. (Emphasis added).

It now gives me great pleasure to welocome to the subcommittee, retired
Federal Distriot Court Fred M. Winner, ourrently in private practice in the
Denver, Colorado, law firm of Baker & Hostetler. Judge ¥Winner
distinguished himself as a Federal Distriot Court Judge for Colorado for
twelve years. Born in Colorado, Judge Winner went to law school at the
University of Colorado and was appointed to tho Federal Distriot Court
bench by President Nixon on December 18, 1970. We welcome you Judge
Winner, and I am very glad that you agreed to accept my invitation to

appear before this subcommittee on this matter.
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1. CUnited States y, Kilpatriok, 575 F. Supp. 325 (D. Colorado 1983) and
594 P. Supp. 1324 (D. Colorado 1983), pending appeal before the 10th
Cirouit, oral argument was heard August 1985,
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and, May 15, 1986).
3. w&ﬁy&ﬁﬂ; unpublished Distriot Court Deoision, 594 F.2d
§23 (5th Cirouit 1979) and 599 F.2d 743 (5th Cir. 1979), ocert. denied by
iupruo Court.

702 F2d 580 (S5th Cir. 1983).
5. Crim. No. 83-CR-72 (D. Northern N.Y.), also
disoussed in both a February 6, 1985 and a January 28, 1986 newspaper
artiocle in the Post Standard, Syracuse, N.Y.

6. "Management's Stake in Tax Administration,” Tax Institute Symposium on
September 1960. PForward by Dan Troop Smith, Harvard Graduate School of
Business Administration (March 1961).

528 P. Supp. 167 (D. Texas 1981), reversed
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Senator GrAssLEY. I would like to call this Subcommittee on
Oversight of the Internal Revenue Service to order. Today, this
subcommittee begins a series of oversight hearings.

We will be examining the functioning of the Internal Revenue
Service and also the Justice Department in upholding their duty to
properly enforce the laws of the United States in connection with
the prosecution of alleged Tax Code violations. There is no question
that this is a difficult duty to carry out; and because of this difficul-
ty, transgressions can unfortunately take place and we feel have.

We are here today to review some of these possible transgres-
sions. We are conducting these oversight hearings in order to fulfill
a congressional responsibility, and that is specifically to be a consti-
tutional check and balance on the executive branch and its respec-
tive agencies. Now, it is not our intent to cast aspersions on any
particular person or institution, but hopefully to prevent any po-
tential future violations.

At this time, we will turn our attention specifically for this meet-
ing to the facts and circumstances surrounding the case of the
United States v. Kilpatrick and, to a lesser extent, the United
States v. Omni International Corp. In the Kilpatrick case, the de-
fendants were indicted on multiple counts of conspiracy, mail
fraud, tax fraud, and defendant William Kilpatrick was individual-
ly charged with obstruction of justice. Now, all of the counts were

ismissed for failure to state a crime with the exception of the ob-
struction of justice count against William Kilpatrick.

However, this count was also ultimately dismissed by District
Judge Kane, and that was due to what he termed the totality of
circumstances involving numerous violations of the Federal Rules
of Criminal Procedure, violations of the fifth and sixth amend-
ments, and the Government’s knowing presentation of misinforma-
tion to the grand jury and the mistreatment of witnesses.

Two judges that have presided over this case at different levels
have indicated in their published opinions that some rather bizarre
activity took place in the prosecution of this case. _

Our witnesses today—or 1 should say our one witness today—
Judge Fred Winner, who presided over the posttrial motions hear-
ings in the Kilpatrick case, is with us to provide an inside view and
an objective understanding of a case where justice seems to have

one astray. Judge Winner will set the stage today for this unusual

rama, and he will do that by providing legal and judicial expertise
regarding the prosecution of taxpayers’ cases.
omorrow, defendants Kilpatrick as well as others involved in
his side of the case will present their testimony.

And then following, on Monday, June 23, the Justice Department
and the Internal Revenue Service will provide testimony on their
part of the prosecution.

Again, I would like to state that, for the purposes of these hear-
ings, it is not to criticize particular persons or institutions, but to
examine problems within the system as well as how that system is
or is not rectifying itself. o _

We are not examining and we are not questioning the guilt or
the innocence of the defendant taxpayers involved in these cases.
We are merely concerned with the proper enforcement of the law
and our goal 18 to make sure the system is on the right track and
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to pzevent any potential future taxpayer abuses by the Govern-
ment, .

I want to now turn to Senator Armstrong for his opening state-
ment before I introduce our witness. .

Senator ARMSTRONG. Mr. Chairman, thank you. I am grateful to
you for doing so, and I appreciate your taking the time to partici-
pate in this, not only this morning but over the last several
months—more than a year—in which you have expressed interest
in this matter and have consulted with me and members of m

staff in prepanﬁfs the groundwork for the series of hearings whic
we begin here this morning.

I also want to thank Senator Dole who has been consulted about
this. He wears mani_‘l};’ats here in the Senate; one of them is chair-
men of the Senate Finance Subcommittee on Oversight of the In-
ternal Revenue Service. It is with his backing and approval that we
undertake this task.

The purpose of these hearings is to look into the concerns which
have repeatedly surfaced in the press during the last couple of

ears, which have come to my attention in some other ways which

will mention, about reported misconduct by the Government or
employees of the Government in the collection of taxes and in the
investigation and prosecution of individuals on charges of tax eva-
sion.

The first set of hearings—that is, this morning, tomorrow, and
on Monday—will focus on three Federal district court decisions
which held that the Internal Revenue Service and the Justice De-
partment committed serious abuses in the prosecution and investi-
gation of tax cases. I refer to the cases of the United States v. Kil-
patrick and the United States v. Omni International Corp. I want to
Lust start by saying that, in my opinion, it would be almost impossi-

le to exaggerate the significance of what these courts have held.

The reason I sag that 18 this: When this first began to surface as
a public issue and reported widely in the print press and also on
the television program “60 Minutes,” I began to get telephone calls
from people all over the country, all?i.nﬁ one kind of prosecutorial
abuse or misconduct or another. And a lot of them, frankly, were
in the classification of the “income tax is unconstitutional,” and so
on, the kind of thing which, honestly, I could not {reat very seri-
ously. And it was my decision, on the advice of counsel, that we
would focus not on what somebody whispered or on some allegation
that was sligped under the door at midnight, but on the actual
findings of the court—what was on the public record—which elimi-
nates the need for this subcommittee to try to go back and have
any findings of fact to determine whether or not there was any
misconduct.

That has already been determined. We are going to air it simply
to get it on the record of this subcommittee; but we are not fin
fact here; that has already been done on a number of occasions by
properly constituted courts.

Later, other oversight heari will be scheduled to look into al-
leged abusive actions by the in collection of taxes and focus on
lawsuits brought by taxpayers, specifically Seibert v. United States
and Rutherford v. United States; and the subcommittee will also be
looking into alleged problems of IRS tampering with the mail in
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the investigation of tax cases, with the focus on the case of the
United States v. Brown in which an IRS agent was found to have

lied to a Grand Jury about how he came into possession of key
ieces of the defendant’s mail, which were evidently stolen for him
y the defendant’s neighbor.

The hearings today, tomorrow, and Monday focus on Federal
prosecution in the Kilpatrick and Omni cases; and in each of these
cases, indictments brought by the Federal Government against the
defendant were dismissed by the Federal district courts for miscon-
duct by the Government in the prosecution of these cases. More-
over, in the Kilpatrick case, the Federal district court dismissed all
tax-related indictments prior to trial for failure to state a crime.

This brings me, Mr. Chairman, to how I got in on this; and it is
hard to imagine a less likely subject for this Senator from Colorado
to have been involved in use I am not an attorney. I don’t
want to be an attorney. I don’t want to play cops and robbers. I am
not particulary fond of oversi%ﬁg hearings, which I think often are
mumbo-jumbo. But the way this came to my attention is when a
constituent, Mr. Bill Kilpatrick, called me up and he said: Look, I
am about to be indi for something which isn’t even a crime;
and besides, it is unjust; it is all an attempt to embarrass me an
perhaps to ruin my business.

Frankly, Mr. Chairman, I did not take that all very seriously be-
cause I assume that whenever anybody is about to be indicted, they
have a lot of excuses and a lot of reasons why I didn’t do it or it
isn't a crime or the world isn’t fair, the prosecutors are misbehav-
in%:l or something or another.

r. Kilpatrick, however, was so insistent and began to argue so
persuasively that I began to wonder if maybe this wasn’t one of
those rare cases where in fact there was an element of misconduct
or abuse or if something was going off the rails. I was impressed
when he submitted a le]g“al brief by one of the most distinguished
law firms in Colorado which supported his contention that, in fact,
what he was charged with doing did not constitute a crime.

If I may ljust depart for a moment from my prepared remarks
which I will insert in the record, with the approval of the Chair, I
was distressed by tgt:fossibility that there might be people who
were actually convicted, even serving time in the penitentiary, for
the offenses mentioned in the indictments which Mr. Kiipatrick
said would be forthcoming and which in fact were subsequently
forthcoming, if they didn’t really constitute a crime, which was the
nub of his ment.

Well, it did seem eJ)retty farfetched; and yet, as ! got more and
more deeply involved in it, I consulted with the U.S. attorney from
Colorado and with others and asked this question: What can I do
about this? And what is the proper role for a U.S. Senator to play
at this stage of an investigation of this type? And what I was told
is: There really isn’'t anything that you can do. There isn't any
proper course of action that you cun take to intervene in this in
any official we%.

And I said: Well, if that is the case, if that is the situation, what
happens if what Mr. Kilpatrick says turns out to be true? Suppose
this is a vendetta? Suppose there is prosecutorial abuse? Suppose,
in fact, this is all just an activity—an improper activity—by Gov-
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ernment emﬁloyees and lawyers to get him, to discredit his busi-
ness, to put him out of business because of publicity which results.
I was told if that happens, then he can sue them afterwards.

Mr. Chairman, it turns out that that is not exactly true; and in
fact, when we get to the end of this process, it may be that we will
want to consider some legislation to give wronged persons greater
access to the courts for the purpose of recovering monetary dam-
ages or for other reasons.

But in any case, that is how I got into this. It turned out that, in
broad outline, if not in specific detail, the courts affirmed what Mr.
Kilpatrick was so insistently trlyinlgnto tell me before he was indict-
ed, that is, that the offenses ot which he was about to be accused
and about to be indicted did not constitute a crime.

Shortlg after all this happened, in fact, the Federal district court
handed down its opinion—a hard-hitting and very interesting opin-
ion which I commend to our colleagues—that was extremely criti-
cal of three Justice Department attorneys who litigated the case
and the IRS agents who presented the case to the %an%jﬁxry.

Now, let me just make one other observation, Mr. Chairman. I
want to echo what you have said. I am not here to inquire into the

ilt or innocence of Mr. Kilpatrick or anybody else, and I am not

ere to endorse or condemn the business practices which led to his
being prosecuted. That is for somebody else to be concerned about.
It is not my interest in this case; and in fact, Mr. Kilpatrick has
shown for one thing that he has the capacity to defend himself
very ably, albeit at great cost. I think he may want to sa}y; some-
thxage about that when it comes his time to appear before the com-
mittee. ~ :

M¥ interest is the prosecutorial abuses. Has there been miscon-
duct? It is pretty clear that there has been because it has shown up
repeatedly in the opinions of the courts. And what has been the re-
sponse of the Department of Justice and the IRS? What safeguards
have they undertaken to assure that such a pattern of conduct—
the prejudice of the rights of citizens and taxpayers—are not con-
tinned? At the time he handed down his opinion Jultlife Fred
Winner referred to the prosecution of the case as “an ill-starred
case”’ which had its first questionable conduct during the opening 2
minutes of grand jury investigation and which had conduct suspect
gndqr the canons of professional responsibility lasting into posttrial

earings.
Judge Winner, who will be with us here this morning at my invi-
tation, will explain his findings; and so, I am not going to go into
the details of what I expect that he will share with the committee.
The fact of his opinion—his decision—was enough to raise a very
serious concern in my mind and in the minds of other thoughtful
observers of this case.

But what happened next seemed to me to be downright bizarre
because the Justice Department petitioned the Tenth Circuit Court
of Ap to block publication of Judge Winner’s decision on
grounds which the, then, head of the Justice Department’s Tax Di-
vigion, Glen L. Archer, Jr., defended in a New York Times inter-
view as neceuaxzmlzacause the “slanderous judicial opinion,” un-
fairly criticized t of his prosecutors. You can imagine that this
stirred up quite a bit of controversy.
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And my response—which turned out in the long run, not to be
deposed of the issue—but my response was that, by gosh, this opin-
ion was going to be published somewhere because I had a copy of
it, and I inserted it into the Congressional Record. In due course,
the Justice Department’s request that regular publication of it be
suppressed was turned down.

But the Wall Street Journal on the 25th of January 1984
summed up, I think, what a lot of us were feeling in these words:

We sympathize with the Justice Department’s wish to protect the reputations of
its lawyers against accusations involving tml‘\; obnoxious prosecutorial practice. It is
awful to be dragged publicly and unjustly through this kind of mud. In fact, this
may be the time to remind these energetic prosecutors that the public mud-slinging
before all the facts are in is just as awful for a private citizen whom the Depart-
ment has just visited with an indictment and a press release. Judges should be very

careful when leaning on prosecutors this way with the full weight of judicial author-
ity. Prosecutors should be just as careful in leaning on the rest of us.

Well, the long and the short of it, Mr. Chairman, is that the
opinion was published and, of course, has been studied widely. One
of the places where this came to attention was a nationwide televi-
sion program, and it appeared there. That is when we began to
hear from other citizens and from other lawyers reporting similar
abuses. And that is when I began to wonder whether or not what
had come to our attention in the Kilpatrick case was an isolated
example or whether or not, in fact, part of a pattern of misconduct.
And that is the essence of what this hearing is all about.

Mr. Chairman, nmust to get us in the right perspective and to
get us properly started, I would like to just outline the chronology
of the facts in the Kilpatrick case as I understand it.

The IRS initiated an investigation of Bill Kilpatrick and other
business associates into the legality of his capital formation busi-
ness, a business described by Kilpatrick which put large businesses
together for the benefit of about 1,700 small investor units through-
out the country. The IRS was investiiating the business to see if it
was creating illegal and abusive tax shelters to evade taxes.

In 1982, after two corsecutive grand juries taking almost 2 years,
a 27-count indictment was brought against seven people, includin
Mr. Kilpatrick and the Bank of Nova Scotia. Mr. Kilpatrick an
his attorneys countered that the business was not illegal and that
he had taken special precautions to get advanced tax opinions from
major law and accounting firms prior to any investment sales to
assure the program’s compliance with the law.

On February 21, 1983, prior to trial, Federal District Judge John
Kane dismissed all tax-related indictment counts for failure to
charge a crime—precisely what Mr. Kilpatrick told me was likely
to happen before he was even indicted. This left one nontax related
charge of obstruction of justice against Mr. Kilpatrick.

The Government a&pealed the court’s decision to the United
States Tenth Circuit Court of Appeals and proceeded to prosecute
Kilpatrick on the one remaining count before the Federal district
court. The obstruction of justice count was prosecuted by three at-
torneys from Washington, DC, the Tax Division of the Justice De-
partment.

As Judge Winner observed in his decision, I now quote:
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The single remaining count of the indictment had abeolutely nothing to do with
tax law. The trial could have been competently handled and with aplomb by any
assistant U.S. attorney living in Denver, but the administrative decision of the De-
partment of Justice was to send three lawyers from the Tax Division to try an ob-
struction of justice case, a prosecution unrelated to their professed area of expertise.

In the spring of 1983, Mr. Kilpatrick was convicted of the charge
of obstruction of justice. On August 8, 1983, the Tenth Circuit
Court of Appeals remanded part of the case on appeal back to the
Federal district court to look into prosecutorial misconduct which
might be sufficient to dismiss the indictment. On August 26th of
that year, on posttrial motions after conviction of the one count of
obstruction of justice, Judge Winner granted Mr. Kilpatrick a re-
trial based upon a littany of possible Government misconduct in
the investigation and prosecution of the case.

The case was not retried because the district court, on remand
tl‘gosxil the tenth circuit, dismissed the conviction on September 24,

Because of totality of circumstances which included numerous violations of Feder-
al criminal rules pertaining gg.nd juries, violations of statutory witnesses immu-
nitg section, violations of the fifth and sixth amendments, knowing presentation
and misinformation to the grand jury, and mistreatment of witnesses.

In summin%e\;p the abuses found to have occurred in the case,
Judge Kane observed—I now again quote:

From the inception of the 20-month srand jury investigation when the prosecutors
divined the office of agent of the gran jw on the IRS agents through the time of
the agents’ improper summaries presented shortly before the indictment was re-
turned, the ~onduct of the Degartment of Justice attorneys substantially under-
mined the ability of the Grand Jury to exercise independence. Numerous abuses
and violations of rules and constitutional principles must be considered particularly
serious because of the admissions in these h that, for the most part, the ac-
tivity was undertaken knowing and purposefully. In sum,

and I am continuing to quote,

* ¢ ¢ the substantial departures of prosecutors in this case from established no-
tions of fairnees, from clearly articulated rules of procedure, and indeed from the
Degartment of Justice’s own manual and operating directives, constitute systematic
and pervasive overreaching. What is perhaps most alsrming is that even the very
last of so maﬁh , one of the pmsecuﬁnq attorneys continued to refer to the
challenge to his and his colleagues’ conduct as “silly’”’ and “frivolous.” The supervi-
sory authority of the court must be used in circumstances such as these presented
ix;‘ﬁh.is case to declare with unmistakable intention that such conduct is neither
“gilly”’ or “frivolous’” and that it will not be tolerated.

Mr. Chairman, I won’t quote further from that opinion; but I do
want to observe that that is my view, too, and I am confident that
the view elﬁpresaed by the court that such conduct is neither “frivo-
lous nor silly” and “will not be tolerated” is, I am sure, the view of
members of this subcommittee and of the Senate.

I am not going to go into further detail about this particular case
because Judge Winner is here; and in addition to outlining the rea-
soning of his decision, I believe he is prepared to discuss Judge
Kane’s decision as well. But I do think it is important to under-
stand that what we are talking about is not Mr. Kilpatrick. It is
the question of the abuse of the Frand jury process.

Now, Mr. Chairman, with apologies for taking a bit longer than I
would ordinarily wish to take in an opening statement, I now want
to turn briefly to the United States v. Omni case, another case I
have been following, as a result of the Kilpatrick——
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Senator GRASSLEY. Let me interrupt just a minute.

Senator ARMSTRONG. Yes; of course.

Senator GrRAssLEY. I have to explain to you and also to the wit-
ness and to the audience that I am going to be in and out during
this; and I am going to leave right now to make a quorum at the
Judiciary Committee, and then I also have my regulatory reform
bill up before Judicia?v. So, I will absent myself and be in and out.
Would you introduce Judge Winner then?

Senator ARMSTRONG. I will, indeed, Mr. Chairman. And I think
all concerned will understand the problem. If there is anyone in
the room who is not aware of it, the Senate is in session, and it
may well be that this hearing will be punctuated by rollcall votes.
We were in session until after 1 this morning and about the same
the day before.

So, this may be a little disjointed, but Senator Grassley and I and
members of our staffs who have been working on this are deter-
mined that, even if we have to interrupt and one thing and an-
other, we are goin? to get all of this on the record and try to draw
some proper conclusions and to determine what legislative re-
sponse, if an¥, will be needed.

?o, we will be right here, Senator, and doing business until you
return.

To pick up where I left off, the point that I want to bring into
perspective—the Omni case—is that Omni’s attorney filed a motion
to dismiss the case, charging among other things that the assistant
U.S. attorney and two agents had altered documents in the
cﬁ':;m and had not told the defendants or the court about the
changes.

Looking into the case, I was told at the time that 6 years earlier
the Federal district court had dismissed another criminal case be-
cause the same assistant U.S. attorney had apparently withheld a
key document from the defense. On May 28, 1985, another Wash-
ingf&n Post article appeared which reported the following, and I
quote:

At an evidentiary hearing last summer before U.S. District Court Judge Welter E.
Black, Jr. a documents expert and other witnesses contradicted claims of IRS agents
that several of the memos were written in 1988, prior to Omni’s motion to dismiss.
In fact, according to the testimony, the memos were prepared in the sprlgf of 1984,
most of them r Omni’s motion to dismiss was filed on April 27, 1984. After a

year’s deliberation, the Federal District Court for Maryland granted the defendant’s
motion and dismissed the indictment.

Although we are going to be fgoing into this case in greater detail
later, I want to just give a brief summary of how it evolved and the
district court’s reaction because it ties in very closely with the de-
velopments in the Kilpatrick case.

On March 13, 1984, a grand jury returned a seven-count indict-
ment against Omni International and four individuals. The defend-
ants were charged with conspiracy to defraud the IRS, conspiracy
to commit income tax evasion, and tax evasion for the years 1976
through 1980. The prosecution contended that the defendants were
evading taxes by falsely reg:rting income in the name of untaxed,
wholly owned Bermuda subsidiaries; and in fact, the income alleg-
edly osgogld have been reported as belonging to the parent compa-
ny, Omni. .
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The defendants countered that the IRS Code provides that, under
certain circumstances, income earned by a controlled foreign corpo-
ration is not immediately taxed as U.S. income but is taxed only
when it is brought into the country.

Now, I don’t want to spend a lot of time on the merits of the case
because that is not the issue before this committee. The issue that
is before the committee arises from the following facts. On April
27, 1984 the Omni defendants filed a motion to dismiss the indict-
ment, disqualify Government counsel and investigators, and sup-

ress evidence based upon violations of the attorney-client privi-
ege. A 28-day hearing was held on this motion in the summer of
1984. Until recently the court had the motion under advisement;
but on May 15 of this year—a little over a month ago—in a 64-page
oginion, the court. meticulously reported violation after violation
that occurred by the prosecution in the Government's defense
against the defendant’s allegation; based upon these abuses, the
court dismissed the indictments.

And the court expressed grave concerns over four aspects of the
case. First, the creation and alteration of at least 10 documents by
the assistant U.S. attorney and two IRS agents which were given to
the defendants and the court and preparation for the June hearing
on the motion to dismies the indictments. Of secondary concern is
what the court described as “repeated untrue and incorrect testi-
mony which occurred during the course of the proceed.i.ngs,” which
the court said, by its sheer magnitude, prejudiced the defendants
and the court.

Third, the court emphasized an aspect of the Governmsnt’s in-
vestigation that it found particularly startling, which ‘ne following
passage in the opinion explains, and I now quote:

Perhaps the most flagrant t i inv tion oc-
curred vl;lslen the Government g&%wﬁ%f&%gee%hmmgﬁiﬁs secg
tary. Bornstein is an attorney for Omni and also a codefendant. The Government
contends that there is no impediment—Ilegal, technical, ethical, or otherwise—to an
unannounced, uncounseled, surprise interview of a lawyer's secretary when the
focus of the interview will be on what the secretary knows about the relationship
between the lawyer and his client.

Unlike lawyers who can protect the attorney-client privilege, secretaries have no
legal trai and cannot ge expected to mage t;ophiznicatﬁe judgments
the acope of the privilege.

One piore sentence sums up the reaction of the court:

This court is shocked and offended by such a procedure and condemns this inves-
tigatory tactic, especially in the factual situation presented here.

A fourth area of concern mentioned by the court in its opinion is
what is labeled the “Government’s pervasive lack of candor. It is
clear beyond any doubt,” the court elaborated, “that misrepresen-
tations were made to the court from the begi of the evidentia-
ry hearing and there was virtually a wholesale failure of recall of
critical events by relevant Government witnesses and no such fail-
ure by the defendant’s witnesses. At the least, this failure consti-
tutes a lack of candor. The primary but not the sole offender is the
assistant U.S. attorney.”

The court concluded by finding that “the Government's conduct
was patently ious and cannot be tolerated or condoned. Its
manner of proceeding shocks the court’s conscience.”
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It is of particular note also that the Federal district judge, Mr.
Black, is a former U.S. attorney and obviously one who is very fa-
miliar with proper procedures from his personal experience. I will
place in the record a copy of this opinion so it will be available to
those who are following this proceeding.

Decisions such as the two I have discussed in the last few min-
utes cannot be taken lightly, in my opinion. They raise serious con-
cerns about the Government’s prosecution of at least these two
cases. If it is only these two cases, then there is an element of in-
justice to the people directly involved; but what is really before this
committee, it seems to me, is first whethuer or not this is a pattern,
whether or not there is a tolerance of this kind of misconduct by
Government employees and attorneys, and to what extent if any
the rights of citizens and taxpayers are therebK prejudiced.

They raise questions as to how and why the Government pros-
ecutes, questions about what the Justice Department and IRS do
with regard to persons found by a court to have been guilty of such
misconduct, particularly in the Omni case since the attorney who
was 80 severely criticized by the court had been, 56 years earlier,
criticized for similar misconduct.

It is my understanding—we will get this, I guess, from the Jus-
tice Department on Monday—but it is my understanding that to
date no action either by the Justice Department or the IRS has
been taken afgainst any of the parties who were involved in the
prosecution of either the Kilpatrick or Omni cases, not even—so far
as I am advised—to the point o:‘dplacing anybody on administrative
leave until the matter is resolved.

I want to now come to a close, but I think there is one other
aspect of this that I want to make just for the record, and that is
the question of the grand jury. That is going to be, I think, the
focus of what Judge Winner will be talking about, at least at the
outset. That is a central issue, possibly the most important issue in
the Kilpatrick case.

And I want to just insert in the record at this point a brief dis-
cussion from volume 46 of the Ohio State Law Journal which dis-
cusses the %-ifins of the grand jury, and its place in our judicial
systems. It will be well understood by the attorneys who are par-
ticipating in this hearing today, but for those who have not
thought extensively about this, let me just summarize in this way.

The grand jury began as a device by which King Henr{' IT sought
to consolidate his power over the entire realm, literally, for the
purpose of enabling the central government to have additional con-
trol over the administration of justice throughout the dom. But
about 500 years later, during the reign of %ng Charles II, the cen-
tral government and the King sought to convict the Earl of Shaffs-
bury and Steven College of treason. The grand jury asserted its in-
dependence and refused to return the indictment. Details of this
are discussed in the material which I am going to put into the
record from the Ohio State Law Journal; but that principle—inde-
pendence of the grand jury, the integri? of the process, the role of
the grand jury, not only in bri to the bar of justice those per-
sons who are accused of a crime, but also to defend the rights of
persons who have business before the grand jury has been evolvin%
ever since and is a ~entral and, in my view, very significant part o
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our legal system, and a part which is seriously jeopardized by the
conduct of Government employees and prosecutors in the Kilpa-
trick case.

The prosecutor’s role, whether before the grand jury or in subse-
uent prosecution of the case, has Jong been established and is well
escribed in a Supreme Court decision, Berger v. United States, and

I will quote briefly from it.

The United States Attorney is the rerreeentative not of an ordinary party to a
controversy, but a sovereignty whose obligation is to govern impartially, is as com-
pelling as its obligation to govern at all, and whose intrrest therefors in a criminal
prosecution is not that it shall win a case but that justice shall be done. As such, he
18 in a peculiar and very definite sense a servant of the law, the twofold aim of
which is that guilt shall not escape or innocence suffer. He may prosecute with ear-
nestness and vigor; indeed, he should do 8o, but while he may strike hard blows, he
is not at libert‘y'rl to strike foul ones.

It is a8 much his duty to refrain from improper methods calculated to produce a
wrongful conviction as it is to use every legitimate means to bring about a just one.

And that, ladies and gentlemen, is exactly the issue which is
before us today and in the subsequent hearings in this case. It is
pretty clear—at least it is clear to me—that people whose duty was
to be fair and impartial and to prosecute vigorously did exactly
what the case I have just cited said they were not supposed to do;
and that is they have struck some foul blows and that they have
done so willfully and knowingly and repeatedly.

What I want to find out, and what I intend to find out before we
get done with this, is what the reaction is of those persons who are
responsible for management of the IRS and the Department of Jus-
tice.

It now gives me great pleasure to welcome to the committee
Judge M. Winner, who has served with distinction on the U.S.
District Court for Colorado, who has recently retired from the
court, and who is exigaged in private practice in the Denver, CO
law firm of Baker & Hostetler.

Judge, would you join us up at the table, while I explain for the
record that, born in Colorado, Judge Winner went to law school at
the University of Colorado, was appointed to the Federal district
court bench by President Nixon on mber 18, 1970.

I am very grateful to you, Judge, for coming to be with us today,
for accepting my invitation to appear. And it would be my ho
that you would simply share with us your perspective as one who
}ms been deeply and centrally involved in what happened thus
ar

[A copy of the discussion of volume 25 of the Ohio State Law
Journal and Judge Black’s written opinion follow:)
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T DRI UNTITLL STATLS LI3.IC0 Cull
Foo Tio DISTRICT 40 L.

.
.

v.
Q.iivi INTERLATIONAL : CRINIILL WO, ©=04¢-00101
CORPOIGTION (for.2rly known as
Q.nhi Investi.ent Corporation), :
wa¥ilic J. EIL:ER,
EVias T+ CARNLTT, H

THO.GWC s HESTAICK, JR., anu
JUELRI Pe BORIUBTIIN

fileu: lLiay Igf, 1986,

J. freuerick jotz, Foriier United States Attorncy for the District
of ilarylanuy; ana Eiizavetii il. Trinwle, Catacrine C, Blaiie, Joun

G. Doujglass, Ty Cood, anu Steven A, Allea, Assistant United States

nttorneys; anu Joan R, .laney, Jr, and fonald Allen Cimino, Attorneys,
Te&x Vivision, Unitea States Department of Justice: for t.ae Governi.ant.

Paula i, Junyuans and Garois & Schwait, ol Baitiwore, ilaryland: ifor
dedendant, Oi.ni International Corjyoration (fornerly known as
O..ni Investiient Corporation). ’

sarvin J. Garois anu Garvis & Schwait, of Daitimore, iaryland: for -
Gefenvant, dayne J. liiliar.

Cono R. ilanorato, sernard S. Sailor, and Gaplin & Drysdale, of
Jasaaangten, D.Cos for Jafzagant, Evan Y. Carnect.
-

treacan V. Sallivan, Jr., tarrcy S. Simon, and lillians & Connolly,
of as.ington, D.C.: for ueiendant, Tno.as A, Jestrica, Jr.

caizes £, Herritt, Joun . Spiegel, anu iiorrison & Foerster, of
vashington, D.C.: for defenudant, Joseph P. bornstein.

tlacs, Jistrict Judge,

~ o~

On llarcin 13, 1984 a grand jury returned a seven-count Indictient
againct Oani Intecrnational Corporation, formerly known as Ouni
Investient Corjoration, iayne J. lilner, Cvan T. Carnett, Thonas
A. westrick, Jr., and Jogeph P. Bornstein. Tne five defencants
wach were chiarged wit. conspliracy to deiraud tie Internal luvenue

Service, conspiracy to counmit incoie tax evasion, five counts

BEST AVAILABLE COPY
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oI incoi.e tai evasioa Jor tne years 1976-13500, iunc.ceive, a.o
aisiny, ano aoetting. "ie Govern.ent alliejes that fad.ot w2y
t.e pajoricy ounar of Omni anu its cnied executive o:ficer, and
Fresident oi Turo Air (a subsiuiary of O.:ni), tnat Larnett was
vice president of Onni and Euro Air, and that iestric! was presiuent
of Oani. Tae Government further alleyes that Bornstein, a certified
puolic accountant, prepared or supervised tie preparation of
ti.e federal incone tax returns for Omni.

Tue defendants prouwptly filed numerous pretrial otions,
All aefencants e:cept Dornstein (nereinafter collectively referreid
to as tue Ouni defendants) filed motions jointly. Bornstaein
filed his own .otions and also joined in the majority of the
O.ni defencants' :otions. On horil 27, 1984, tie Ouni defendants
Ziiled a :otion to disuiss tne ianuictment, discualify jovernnent
counsel and {nvestigators, and suppress evilence based on violations
ol tie attoriey-cliant privilege (ilereinafter referred to as
tue otion to uisiiss), Tue Government answered tl.is iiotion
on liay 11, 1964, Sowewhat conteiporaneously, Bornstein filed
a relatec otion to Jdisiiss tue indictnent based, in part, on
yovernuental isconduct. Additional supbleuontal nenoranda have
Jcen raceived in connection with these motions.

A aeariny == whicii would ultiately reqguire tuwenty-ewiynt
days over an extended perfod -- comnenced on June 11, 1984 on
all tuea=-gending notions. The imnediate rocus of tie neariny
Jecai.e tiie 0.ni defendants' wotion to disiiiss. Uornstein participataeu

in the hearinyg in connection with his own wotion. Following



28

l12.5) arguient on June 11, profiers oy tne Vi.ni defenuantc at

tuac tire in court and in their pleadings, and the testiiony

of two witnesses for the Ouni defendants on June 12, the Court

helc an evidentiary hearing on the Omni defendants' notion to
dismiss, with testinony betore the Court as finder of fact occurriny
over the course of twenty-cight days between June, 1984 and Harch,
1985. The record consists of hundreds of exhibits anu over 5,500
pages of testimony.

During the course of the hearing the defendants repeatedly
asserted that tne Government had ueliberately set out to breacn
tue attorney-client privilege, and later tried to conceal its
actions by nisrepresentation, oostruction of justice, and perjury.
according to the defendants, svoseguent to tue Indictiient, an
Asuyistant United States attorney (AUSA) ana two agents of the
internal Revenue Service attenpted to thwart tne Court's inguiry
into tueir misconduct oy creoting, altering, and suppressing
wocu:..ents, oy .aking misresresentations to the Court and defense,
anG oy repeatedly lyiny under oath. For this alleged deliberate,
flagrant and repeated nisconduct the defenuants seek disnissal
of the Indictrent.

alter the Court hLeard all testirony relevant to the proceedings
valch tone litigants wishea to present, progosed findings of fact
and conclusions of law wvere suonitted by the Onni defendants
and tre Government. Eornstein adopted almost all of the Onni
delencdants' suoiiissions, as well as submitting his own. The

Court neard oral arguirent on the motion to dismiss on June 25,

BEST AVAILABLE COPY
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1985, and the natter was taken under advigewent. Tnis opinion
constitutes the Court's findings of fact and conclusions of law,
I. aktorpey-Client Privilege

The pasis of the Ounni detendrnts' motion, as originally
filed and undoubtedly as originally contemplated by the cefendants,
was tlhat the Government breached the attorney-client privilege
in gresenting its case to the grand jury and, thereafter, in
preparing for the motions hearing and trial. The requested sanctigns
for tlhe alleged deliberate breaches are disuissal, disqualification,
or suppression. The Government has consistently disputed whethner
an attorney was even involved in the case, given the fact that
the privilege related primarily to communications to defendant
bornstein and his dual role as a certified public accountant
as vell as attorney) whether any confidential co#aunlcations
vere breacued; and wnether any defendant otner than Omn! .8 entitled
to clain the privilege in any case. The Government has always
waintained tnat the tirust of the notion relates solely to
attorney~client privileges which defendants have failed to prove.

A. Qaghground

In order to appreciate the arguients raised oy counsel at
tuis juncture of the proceedings, the Court will briefly discuss
the underlying criminal tax case. Omni, a donestic corporation,
ouys, sells and leases aircraft world-wide. Hilmer is the majority
owner and Chairian of the Board. tWestrick, a certified public ‘
accountant, is Presiuent of the company, and Barnett, also a

certified puolic accountant, igs financial Vice Pregsident. Bornstein,

66-527 0 - 87 - 2
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an attorney as wcll as a cartifieud public accountant, was Omni's
outside counsel and tax advisor. For the years in question,
1976-1980, inclusive, Bornstein signed the relevant Ouni ta:
returns.

The Governnent investigated Ounni for a period of years prior
to the return of the Indictnent, considering various alleged
crinet before focusing on tax issues. Enoruwous manpower and
resources were devoted to the effort; the case consumed nore
taan 2000 man-days and required the full-time attention of several
investigators. The primary Internal Revenue agents who vere
involved in the investigation, especially in late 1983 and 1984,
will oe referred to throughout this opinion as the Special Agent
and tihe Revenue Agent. This Special Agent directed the entire
investigation as ;t drew to a close and prosecutorial decisions
vere being made. Toe primary function of the Revenue Agent'wan
to assist the Special Agent. Tne IRS, through many ajents, conducted
interviews on three continents. The otuer principal Government
representativa involved is the Assistant United States Attorney
(AUSi) who supervised the investigation and presented the case
to the grand jury. This individual will be referred to as the
AUS:h taroughout the opinion.

Tue inveptigation focused ultipately on Ouni's wholly-owned
Cer:..uda subsidiary, 2uro Airfinance, Ltd (hc:ciqatto: referred
to as Euro Air). The Governuent contends that incone reported
on Buto air's information returns was properly taxable to Omni

anu that tax should have been paid in the year that the incone



31

was earned. According to the Governnent, the defendants evaucud

taxes by falsely reporting incoue in the nai.e of Euro air, waen
the incoie in fact belonged to Omni, a domestic corporation.

Onni allegedly has not paid taxes on nillions of dollars of incone
passed alony improperly to Euro Alr.

As the Government put its case together against Omni, the
attorney-client privilege issue surfaced. Onrni claimed the privileye
based on its relationship with Bornstein. 1In particular, in
the Pall of 1983 the Governnent sought production of Bornstein's
invoices to Omni in order to trace expensas and tie Bornstein
to particular transactions. Onmni asserted tha£ those invoices
were not producible pursuant to subpoena oecause they were subject
to the privilege. The AUSA filed a notion to compel their
procuction. On Noveiver 8, 1983, Judge Joseph H. Youny of this
District ruled that there was a privileged attorney-client
relationsnip between Bornstein and Onni and tihat the invoices
need not be produced because "statenents or correspondence shoving
the pature of the legal services performed are covered by the
attorney-client Jrivilege," and the invoices would reveal the
"type of vork performed by Bornstein for the client and the particular
legal matter which Bornstein worked on." (ewphasis in original)

This was the first -- and only -- ruling ralative to the suoject
of attorney-client privilege in these proceedings. It is significant
that Judye Youny considered Borastein to be an attorney and found
that the invoices wvere privileged. The evidence before the Court

is overwhelminy that Bornstein acted as Ouni‘'s attorney,
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At least from that point on, Onni viyorously asserteu the
privilege. Yet the Government recognized that discussions between
Cnni and its lawyers were significant with regard to the tax
ti:eory of prosecution and undertook to obtain all the information
it could. The Government, particularly the Special Agent and
the Revenue Agent, attenpted to circumvent the privilege. 1In
pursuing their goal, the agents interviewed numerous attorneys
wno had represented Oani. Hotes taken by the agents prior to
at loast one intervieu reveal the agents' intent. The first
rage of notes taken pefore an interview of (/flliau Green shows
tuat the agents planned to ask Green "what did they [Onni) present
to aim," and "what did he say to then about the law."! To ascertain
vhether Omni had obtained the advice of Green as to several aircraft
transactions involving Euro Air, the agents presented the attorney
vith several "hypotiietical"™ fact patterns, each based precisely
upon an acctual Euro Air afrcraft transaction. The agents tooi
the actual facts of transactions under investigation, converted
thei. to hypotheticals, and asked Green whether or not he had
neard these nypotheticals previously. The agents asked the attorney
what tax advice he would give in response to the hypotneticals.

In audition to seekiny privileged infornation frow Oani
attorneys, the agents souynt information frow foraer Oani ewployees.,

The Governnent granted informal "pocket imuunity®" to Samuel Russell,

17he sources of all quoted naterial in this opinion are either
the exhibits or the nhearing transcript unless otherwise incicated,
tiowvever specific citations have been oiiitted because of the
extraordinary volune of the record in this case.
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Omni's forier assistant controller, and ootained from ui.. letters
written by Williaw Green to Bornstein, sumnarizing tax advice
regarding Euro Air. When Russell finally appeared Lefore the
grand jury, the AUSA asked questions which relaced to tax advice
given by attorneys to Onni. The agents also granted infornal
immunity to Setn llcCormick, a forwer Cani controller. Once again,
thie agents attempted to discover privileged infornmation.

The two most significant events which relate to the attorney-
client privilege, as it dzveloped during the evidentiary hearing,
involved Bornstein, directly and indirectly. 3eginninyg in July,
1683, Bornstein was represented by the Washington, D.C. law f£irn
of Steptoe & Jounson, spacifically Gerald Feffer, James Bruton,
and Greg Gadarian. Several iieetings occurred between Bornstein's
attorneys and the AUSA, with the attorneys attenpting to learn
what allegations were dDeing nade against tneir client. Tae
investigation continued and the Governnent considered bringiny
charyes against Bornstein.

Pursuant to Departuent of Justice regulations, the Tax Division
must approve any crininal tax prosecution, witih minor exceptions
not applicavle nere. If toquoéted, the Tax Division will provide
potential defendants an opportunity to have a conference with
an attorney froa the Division. This attorney acts as a reviewer
of the factual and legal position of the IRS and recomnends to
his superiors whether or not prosecution should be autliorized.

The purpose of the conference is to provide the potential defendant

an opportunity to deionstrate why prosecution is unwarranted,
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Oon October 31, 1983, a conference on behalf of Lornstein
occurrou at the Department of Justice. At that time Bornstein's
attorney: attempted to convince the revieving attorney at the
Tax Division, Hark Friend, that the Government lacked a viable
theory of prosecution against their client. The AUSA attended
the meeting. The meeting was extremely unusual in its scope,
lenytn, and candid discussion of the tax issueas. Bornstein's
attorneys made a full factual and lejal analysis during the confe-~
rence, addressing each area that had been identified by the Governnent
as a ratter for concern. Imnediately after the meeting, Priend
told the AUSA that there was a question in his mind about the
basis for proceeding in the case. Friend particularly expressed
concern apout the sufficiency of the evidence against Bornstein.

The AUSA thereafter contacted Bornstein's attorneys and
stated that the IitS agents wilo had worked on the investigation
for several years vished to hear the presentation that hLad oveen
nade at the Justice Departnent., The AUSA noted that, as a natter
of fairness and because the agents had spent three years developiny
a case, the conference at Justice should be “"replayed" for the
agents. The request struck the attorneys as unusual in their
collective careers, but they consented to a replay of the October
31st conference.

Such a neeting took place on Noveuber 18, 1983. Bornstein's
attorneys began oy presenting the reasons why they believed the
Governnent's theory of tiie case against their client was legally

untenable. Early in the neeting the IRS agents began arguing
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witiy the attorneys, questioniny their interpretation of tne law,
The tone of the neeting becane arguiientative and heated. rfor

the first time, the Special Agent raised issues concerning alleged
docunents in Bornstein's safe deposit box that could oe used

to blackmail Hilmer., If such docunents existed, they would
denonstrate Bornstein's knowledge of and participation in fraud
oeing comnitted by his clients. Defense counsel were upset that

a new allegation was being raised for the first time at such

a late date. Bornstein's attorneys impressed upon the Governnent
that it lacked any witness against Bornstein and thus a case

in which the Governﬁent had‘t6~§r6§é“ér1niﬁ‘1 intent would inevitaoly
fail. Defense counsel responded to the allegation of the safe
deposit box by stating: “"You don't have a witness that implicates
Bornstein, you don't have a witness.” The neeting ended
acrimoniously.

On lNovenoer 22, 1983, only two weeks after Judge Young upheld
Orni's privilege clainm with regard to the invoices, and two business
days atter the nieeting occurred with Bornstein's attorneys, the
Special Agent and Revenue Agent travelled to the residence of
Sandra Poe W1ilkins, a former secretary to Bornstein. The decision
to interview Wilkins was made in response to challenges by Bornstein's
attorneys that the Government was operating on innuendo and did
not have a witness against EBornstein. The agents arrived unannounced,
presented a grand jury subpoena to Wilkins that had been prepared
on Noveuber 21, and offered Vilkins, in lieu of appearing before

tiue grand jury, an opportunity to talk directly with the agents.

10
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Wiltiins consented and the agents then interrozated her ~“or at
least five nours. The agents specifically questioned her about
her knowledge of Bornstein's activities and what advice Eornstein
had given to Omn{i.

Subsequent to the interview the agents prepared a typswritten
menorandum which purported to relate the substance of the nmatters
discussed. According to the mewmotrandun, which at that time was
not disseminated to anyone othier than the AUSA and other IRS
investigators, Bornstein clearly had knowledge of criminal activities
undertaken by the Omni defendants. According to the memorandun,
Bornstein told Wilkins that in the event anything ever happened
to him, he had documents in a safe deposit box which would prevent
Omni fron pinning anything on him. Wilkins also made several
stateaents that appear to be privileged,

Following the interview the AUSA inforwed Bornstein's attorneys
tuat the interview hau created serious problems for their client,
“he AUSA arranjed a meeting for the Special Agent and the Revenue
Agent to inform the attorneys of the evidence that Wilkins had
provided to the agents during tie interview. When the "debriefing”
actually took place on December 15, 1983, the agents prorided
few details. Bornstein's attorneys stated that there were no
incriizinating docuitents in any safe deposit box. The Special
Agent said that it was frustrating to deal with the attorneys,
instead of directly with Bornstein. At tiie meeting, the agents
did not volunteer the information about the Wilkins interviev
as Bornstein's counsel had anticipated., The Special Agent stated

11
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tuat .e dic¢ not want to uisclose t.e suostance of tue Uiliins
interview and .-.en said worus to tue eifect: g wope I al aot
stepping on any toes here [turning to the AUSA), out it wouid
oe really nelpful to e to see (ir. Bornstein respond to t.ese
questions." Bornstein's counsel avoided tlhe issue and aszad
fucrther about the safe deposit oox. The Special Agent later
repeated nis requeat to speak directly witu bBornstein. 4Wne AUSA
tuen also scate. that "I tuougiit we would get a chance to telk
witu iir. Bornstein at some point."

To suiwwarize tnis sejuence of events, the desire of tne
AUSA, Special Agent, and Revenue agent to talik-witan Dornstein
intensifieu aifter tue Octooer 3lst conference. bLornstein's attorneys
nad genonstrated a veainesa in the case against t.eir client.
Tue AUSA, Special Agent, and Revenue Agent xnev tuat Friend.nad
concerns asout tihe case, pﬁrticula:ly with tae lack of evidence

against Sorastein. They knew tnat indoriation vy necdeu i

t.e case vas goluy to go foruward. Tueir wi.tness woulu ve eituer

itiaiing or Bornstein aimself,

On tne advice of his attorneys, bBornstein consenteu to naie
a proifer a3 suggested at tine Decenper 15 conference. On Deceider
23, 1483, Bornstoin's attorneys filed an application with taa
Court for an oruar peraitting an ofli-tne-recoru srofler to tie
Governient, The application souyht parwission to disclosa
attorney-client confidences and otuner information nacessary to
uvefend :iiseif against the proposed crininal {ndictment., Authority

for tie proffer was found in a portion of the Code of Professional

12
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Responsibility, DR 4-101(C) (4), wnich periits an attorney to
disclose confidential comaunications made to him by a client
in the attorney's own self-defense: "A lawyer may reveal . . . {clon-
fidences or secrets necessary . . . to defend himself or his .
enployees or associates against an accusation of wrongful conduct.®
Thic provision affects the limitations otherwise izposed on the
attorney by the attorney~client privilege. The Omni defendants
vigorously challenged Bornstein's right to make a proffer and
reguested the opportunity to intervens, to be heard with respect
to tue scope, if any, of the breach of the attorney-client privilege,
and to linit the use of any privileged disclosures which may -
have been made,
On January 12, 1984, after hearing arguments from Onni,
Bornstein, and the Governnent, Judge Young issued an opinion
setting forth the procedures that he would require Bornstein
and tie Government to follow for the proffer. Judge Young, again
tecosnizing that Bornstein was an attorney, allowed the proffer
to proceed but only under certain conditions "which will ensure
that tis rights of the attorney's foruer clients are not conpromised,
or that, if they are compronised, the clients will be able to
seek aypropriate renedies.” Judge Youny rulec that
The government will be ordered to submit to the Court
for in _canera inspection by January 15, 1984, a list
of the questions and the general areas of inquiry it
wishes to pursue with the attorney. The attorney will
then have until January 23, 1984, to subwit to the
Court, again for {n _cauera inspection, nis responses
to the questions propounded by the government., At
that point, the Court will issue a ruling on the
appropriate areas of inquiry, and the proffer of evidence
nay proceed, as long as the inquiry does not stray

13
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fron the bounds set oy the Court. The profier of t.e
evidence presented by the attorney will be stenojrapnicaily
recorded and the record will oe sealed pending further

order of the Court. The prelininary in gcauera inspection
will afford the Court the opportunitv to determine

that the inquiry is relevant, and that the disclosure

by the attorney does not exceed that allowed by Discijlinary

Rule 4-101(C) (4).
Judge Young subsequently ruled on February 7, 1584 that "the
purpose of the inquiry is for Mr. Bornstein to attempt to convince
the governnment that he should not be indicted and that the guestions
asked of lir, Bornstein, and his responses to those questions,
are to be used for no other purpose.”

The Onni defendants appealed Judge Young's ruling to the
United States Court of Appcals for the Fourth Circuit. On Pebruary
8, 1984, argument oefore the appellate court concerned whether
Judge Young's order should be stayed pending formal appeal.

On tiarch 5, 1984 the Fourth Circuit denied the stay. That Court
approved the procedures enunerated oy Judge Young, recognizing
tiiat Bornstein vas an attorney, out that the procedures protected
the confidentiality of the attorney-client privilege.

Cornstein, in fact, made a proffer to the Government on
ilarch 9, 1984, After the proffer the Government determined that
Dornstein was not credible, Four days later the grand jury returned
an inuictiient against Ouni, Hilwer, Westrick, Barnett, and Bornstein.

B. Copclusiocna

The above-described events constitute the sum and substance
of the major alleged breaches of the attorney-client privilege.
liost of the alleged oreaches =~ such as the atatenents of the
tﬁo forner controllers of Onni who allegedly revealed privileged

14
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inforiation -- were known to the Omni defendants even perore
the hearings began. Under close exauination it is clear that
the alleged breaches of the privileye do not rise to the level
at which this Court would consider dismissal of the indictuent
or disqualification of the AUSA or the IRS agents. It is doubtful
wvhether, in any event, dismissal of the indictment would be appro-
priate for breaches of the attorney-client privilege, no matter
hov flagrant the intrusion. §ag Unitad Statas v, Horxisop, 449
U.S5. 361, geh'g daniad, 450 U.8, 960 (1981); United States v, Gatto,
763 F.2d 1040, 1046 (9th Cir. 1985).
In light of the limited showings made by the defendants
during the heariny, this Court need not address at length the
lav of attorney-client privilege. Tae purpose of the privilege
is to encourage free consultation and the conplete and uninpeded -
flow of inforwmation between clients and their counsel, theredy
*pro.oc{iny) broader puvolic intecests in the odbservance of law
and asninistration of justice.”™ Upionn.Co. v. Uniteu States,
449 U.5. 383, 389 (198)), Eilaher v. United States, 425 U.5. 391,

403 (1976)., iionetheless, because the privilege "impedes the
investigation of the truth," it "must be strictly construed.”

Uaited Statea v, (Undec Seall, 748 P.2d 871, 875 (4th Cir. 1984).

In tlhe Pourtn Circuit, tne privilege "i{s not 'favored' and is

to be 'strictly confined within the narrovest possible limits.'"

In_xe Grand Jury Proacesdings (loon Roe), 727 P.2d 1352, 1358

(4th Cir. 1984).

18
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With respect to every specific conmmunication that is clai:.ed
to be privileged, defendants bear the burden of proving each

of the following elements: -
(1) the asserted holder of the privilege is or sought
to become a client; (2) the person to whown the communication
was made (a) is a memoer of the bar of a court, or
his subordinate and (b) in connection with this
comaunication ia acting as a lawyer; (3) the communication
relates to a fact of which the attorney was inforned
{(a) oy his client (b) without the gzcsenco of strangers
(c) for the purpose of securing priwarily either (i
an opinion on law or (ii) legal services or (iii) assistance
in some legal proceedings, and not (d4) for the purpose
of comnitting a crime or tort; and (4) the privilege
has been (a) claimed and (b) not waived by the client.

United States v, Unjited Shoe lachinery Corp.,-89 P. Supp. 357,
358-59 (D. lass. 1950); aes Unitaed Statea v, Jones, 696 F.2d
1069, 1072 (4th Cir. 1982). A recent Pourth Circuit decision,

United Statea v, (Under Seall, 748 F,2d 871, distinguisnes between
puolic and private transactions in a nmanner tnat impacts. on the
question of privilege: for public transactions, such as filings
with the Securities and Exchange Comnission, none of thi2 underlying
discussions are privileged, because the comamunications are
presunptively nade with the expectation of puolic disclosure;
however, for unconsunmated, private transactions, such as a potential
conaercial deal that the client ultinately decides not to pursue,
all coinunications relating thereto remain privileged. As stated
in (Under Seall), comnunications that "relate to contemplated
puplic actions . . . do not exhioit a reasonaple expectation

of confidentiality" and are not privileged. Igd. at 877. The
conplexities inherent in this distinction need not concern this

Court here,
16



Defendants have failed to meet the burden irposed on tueca.,
The proffer by Bornstein concededly did include matters which
reveal confidential communications that ordinarily would obe sunject
to the privilege. But Judge. Young and the Fourth Circuit explicitly
and specifically approved this procedure. And this procedure
appears contemplated by the Code of Professional Responsibility.
The Oani defendants do not contend that the Government strayed
afar from Judge Young's mandate. The Government has never had
access to the proffer. Horeover, the information obtained in
the proffer cannot, by the terus of the proffer, be used against
omni at trial. ' ‘

The other episode to which the parties have given much attention
concecrns the Novemwer 22, 1983 interview of Sandra Poe Wilkins,
The Court will later discuss the propriety of the interviev. Sas
Qnited States v. Valencia, 541 P.2d 618 (€rh Cir. 1976). In the
context of the motion, however, it is :\ear tnat Uilkins revealed
no confidential comnunications. In their Proposed Pindinys, the
Ouni defendants identify only two items subject to the privilege.
The first is that Dornstein advised Omni to file an amended tax
ceturn for an unspecified year, but that Ouni refused to do so.
The defendants show only the otleoﬁont and do not show enough
surrounding inforwation for the Court to conclude that the statenent
is even privileged. Similarly, the defendants fail to show that
fiilkins' statement that "Ouni sought legal advice aoout the formation
of alrcraft registry in Liberia” was privileged. HWilkins' own
testinony at the hearing 1ndtcatcn.that she divulged nothing
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of any significance. The Governnent certainly tried to breac:
the privilege in its interviev of Wilkins, out it failed.
The Omni defendants also place great weight on the number
of interviews undertaken by the IRS of various Omni attorneys.
The nere fact of an interview of an attorney who rendered legal
advice is not controlling. No authority has been cited to the
Court for the proposition that it is misconduct for a Government
agent to interview an attorney, and to ask questions which relate
to legal advice. In fact, in United Statsas v, Rogers., 751 P.2d
1074, 1080 (9th Cir. 1985), the Court found no misconduct in
an interview of an attorney conducted by an IRS agent. In Rogasrcas.
the legal advice given by the attorney to the target of the
investigation was the subject of the agent's questions.
Additionally Omni must denonstrate "not only that an attorney-
ciient relationship existed, out also that the particular communi-
cations at issue are privileged and that the privilege was not
wvaiveu.® Upited Statea v, Jones, 696 P.2d at 1072. Omni has

failed to do so0.
Attorneys are cognizant of the limits of the privilaege.

Attorneys are better informed than investigating agents on the
applicanle law and particular facts presented to them to make
judgnents about conmpliance with the attorney-client privilege.
Attorneys will not readily disclose confidential communications.
This Court is confident that attorneys possess the avility to

defend vigorously their clients' interests, even when interviewed

by govern.ent agents. §af. f.9.. United Statea v, Rogers, 751
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F.26 1074; Unitel States v, Basueel, 663 F.2J 643, 854 (9t.. Cir.

1se1), cert. denied sup pou. RRILAIDS v. United States, 454 U.S. 1157 °

(1982); In e Walsp, 623 P,2d 489, 495 (7th Cir.), gert. depied,

4649 U.S. 994 (1980); United States v, Holfsop, 558 P.2d 59, 66

(28 Cir. 1977). Therefore, when the agents asked a former Onni

attorney questions in the form of hypotheticals, as opposed to

direct issues, the attorney was fully capable of protecting any

privileged information and would have declined to answer the

ﬁypothottcals if an ansver would have violated the privilege.

The agents may have set out to breach the privilege, by asking

tue attorney apout advice he gave his client, but it then becones

incurbent on the attorney either to cefuse to discuss the natter

in an intervieu or to testify before the grand jury, or to risk

a civil suit against hii: for revealiny confidential comaunications.
With respect to other interviews, in sone situations tne

dofenuants have failed to identify what cowaunications were even

rade, Alternatively, the nature of the natters discussed cleatly
falls within the anbit of f{Under Seall, and therefore is not

otivilaeged,
In sua, the extent to which the attorney-client privilege

way have been violated, if at all, does not compel the conclusion
that tre indictument should oe disuissed, or that Governnent
prosecutors or investigators should be disqualified. Later in

tivis opinion, gee infra section IlI, the Court will discuss whetaer

~ evicence should be suppressed.
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II. Prosecutorial lisconuuck

The Onni defendants' motion, which began as a not atypical
pretrial motion to dismiss the indictment, changed as the heariny
progressed; it became a motion to disniss based largely on yoverauent
pisconduct connitted before this Court during the hearing itself.
Governnent nisconduct, possibly rising to the level of perjury
and ovstruction of justice, became the real essence of tae uotion.
At the outset of the hearing, the defendants brought into question
the Governnent's conduct in the investigation, particularly focusing
on various documents. During the course of the extended hearing,
that conduct becume the focus of the hearing and the most troubling
matter to the Court, _

There are three general categories of concern into which
all relevant issues fall, albeit with sore overlap: documents
altered or created after the Onni defendants' motion was filed
and tue attorney-client privilege issue was ralaida-incorroct
testirony before the Court, along with the criminal allegations
of perjury and obstruction of justice, largely in connection \
witii the docunents treferred to in the first category; and, a
disheartenin; lachk of candor in colloquies with and testimony
defore the Court.

A. Rocunents

The first area of grave concern té Ehc Court involves the
creation and aiteration of documents which were lubsoquontlf
turned over to the dJdefendants in preparation for the hoicing.

Particularly troublesonme is the t;mihg of .the preparation of
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the Jdocuients, nanely after an issue vas rafseu in litisuticn,
an. tue failure of Governuent parsonnel to state canuiily wast
had Jeen done,

Tue O:uni deilendants filed taeir wotion to disniss on April
27, 1984, Tue wotion, alonyg with then-pending discovery requests,
Jirected tine Governuent's attention to possivle violations of
tu@ attornay=cliaont privilego. Tihe Governuent then enbariied
on a project of generating docuients whicn would responu to tue
issues. 1In so doing, the Government ultinately producea ten
relevant Jocunents. The mexoranda relata to intervieus conuucted
oy Governaent agents witin tone lolloving indivituals on the followirny

uates:

: L t Interview of Williaw Green
(a llew Yori: attornsy wno et wita Bornstein at a puolic
confarence in 1930 anu later et with Bornstein and
certain Ouni officers) on Septeier 15, 1983,

4 LS IV t Interview of 7illian Green
- on August 24, 1983,
agni ) i 8t Interview oi Join Canguell

(a Derinuda attorney and a director of Euro Air) on
July 25, 1983,

s ang M o} t Intarview of Sandra Poe
kins (Bornstcin'l forner secretary) on lioverder
23, 1983,
! i t Interview of Sandra Poe

itiixins on liovewoor 22, 1983.

! i 1+ Interview of ilartin Redler
(an accountant e.o.loyed in Bornstein's accounting office)
on Seucteiwer 7, 15933,

L ' i t Interview of llartin Redler
on August 24, 1982,

] M- t Interview of Sanuel Russell
(foriaer controller of Oini) on FPeoruary 23, 1§83,

21



47

. ' _E:odi 1 Interviews of Seti ilcCu:ii.ick
(Zorner controller of Ouni) on August 20, 1881, lNoveruer
S, 1982, and August 5, 1983.

' Exhi, t Interviews of David Canuler
(tor;;; controller of Onni) on April 28, 1982 and Fooruary
29, 4.

At least nine of these documents, and probably all ten,
were either created or altered by Government personnel after
the defendants filed their motion and before the hearings began
on June 11, 1984. The Governnent filed its answer to the motion
on Hay 11, 1984, In that response the Government cepresented
that it had.'provldod all defendants with all memoranda in its
possession reporting the substance of those interviews®. That
tepresentation was incorrect. After the filing of this answer
the Governient continued to écncratc and produce nemoranda of
intervievws.

Detween the time vhen the Omni defendants filed their motion
and the Government filed its response, Government personnel altered
a typewritten nenorandum of the November 22, 1983 interview of
Sandra Poe (1ilkins (Defendants' Exhibit 8). A preexisting version
of the interview neworandum, which eventually surfaced in various
individuals' files during the hearings, had been initially prepared
Dy thie Special and Revenue Agents tine week after Thanksgiving,
1983, The docunent was certainly finalized before December 135,
1983. The final version wvas delivered to thé AUSA in charge
of the case and Hark Priend, the revieving attorney at the Tax
Division of the Department of Justice. The 1983 version of the
nenorandum mentions that Bornstein wrote memos to Omni concerning
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tue taxavility of controlled foreign corporations. It then steotey:
*Ti.e contents of those nernos were not discussed due to the
attorney/client privilege." The altered version of the memorandun,
prepared between April 30, 1984 and llay 8, 1984, states: “"lie
told Wilkins that we did not want to discuss the contents of
those menos due to the attorney/client privilege." The change
from passive to active voice in this sentence nade the agents
appear sensitive to the very issues raised in the hearing.

A second document altered during this tine frame was an
interviev menorandunm concerning one of the attorneys cortacted
oy tie agents, fiillian Grecn (Defendants' Exhibit 5). Reference
has previously been made to this interview because, in the course
ol that interview, the agents posed "hypothetical® aircraft trans-
actions. In the preexisting version of the menorandun prepared
snortly after the interview on August 24, 1983, it is clear that
hypotheticals posed to Green were actually based on five specific
afrcratt transactions that were the subject of the Government's
investigation and whicn are encompassed in the Indictment. The
meworandum suggests that Green was “hesitant” to discuss details
of his conversations with Onni officials because of possible
violations of the attorney~-client privilege, and that he “"therefore”
provided general inforiation. The menorandum indicates that
the agents were interested in obtaining the specific {nformation
provided to Green by his clients, and the specific advice he

would have provided in response.
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In the altered version the menorandun states that durinyg
the "meeting” with Green, "he would not" discuss the dGetails
of nis conversation because of the possible violation ol tle
privilege. Thnis nodification attempted to put the conduct of
Governuent personnel in a better light and the question of breach
of tuc privilege dh:ing the interview in a difrferent perspective.
Tuere is no reference to any particular aircraft i{n the altered
version, wiich simply refars to “hypothetical sales" described
in general terms. The altered version also adds the sentence
that Green “"never stated an opinion as to whether the [hypothetical]
sales were taxable or non-taxadle." lo corresponding stateaent )
exists in either the preaxisting version of the memorandua or
the handwritton notes of the interview,

A third altered memoranduw i{s of an interviev of Saumuel
Russell on February 23, 1983 (Defendants' Exhibit 12). A preexisting,
nine page version of trat .cnorandun was prepared in 1963. An
altered, seven page version was prepared after April 27, 1984.

Tie Governnent concedes that the changes are not uerely graumatical
corrections, but Go involve nmatters of substance. First, the

last paragraph of page three of thp preexisting version describes

a neating vetween Ouni personnel and Green. After a statenent

that Green spent aoout one day in Ouni's office and discussed

tne foreiyn taxation laws, the ueworandun states that "Russell
said that Ouni's officers appeared to be concerned and shaken

by what they had heard."™ In the altered version, the parase
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"a.peareuy to De concerned and shasen by wnat they hau nesru”
is ueleteu.,
The pre-existing version also states:

Rusvell said that during all the conferences with attorneys

and discussions concerning the foreign corporation

he asked Dornstein how things had gotten so 'foulea

up'. Russell said that by this he meant the several

issues vhich he had noted during the course in Hew

Yorl: and they had discussed previously such as the

improper reportin, of airplane sales on tiie books and

records of Euro Airfinance.
This paragrapn suggests more than one conference baetween Russell
and Bornstein about matters gatting "fouled up." It also specifically
indicates that there were not only conversations during the confer-
ences at lew York, but also previous discussiona concerning reporting
of aircraft sales on tne Euro Air books. The altered version
states, by contrast:

Russell said tuat during the return £flight from ilew

York following the accounting course, he asked Borngtein

now things had gotten so 'fouled ug.' Russell saiau

that oy tais ho neant the several issuos whica ne nad

noted duriny the iiaw York course and dipscussed asove

suclh as the inproper reporting of airplane sales on

the boolis and records of Euro Afirfinance.

The {nterview nemorandun of Seth ilcCormick (Defendants'

Exhivit 21), was certainly prepared after the indictment. 1In
all likelihood the docunent was prepared after the attorney-client
Jeivilage issue was raised. After the notion was filed the AUSA
instructed the agents to insert tho three dates botne on the
docunont. t(lithout dates the defendants would have reasonably
asgsuned that the :enorandux was based on one undated interview.

With the threae dates, hovever, the defendants could reasonaoly
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nave as3uiied tnat the compilation uenorandul constituted all
of tne intervieus of ilcCorrick.

Althougn none of che above descrioed changes are
earth-ghattering, they do involve matters of substance. 7ie
appearance of sensitivity to attorney-client privilege questions
mattered greatly to the Government. Subtle shifts in tone, such
as the statenent tnat "ile told Wilkins tnat we Jid not want to
discuss the contents of those wmemos due to the attorney/client
privilege® instead of "The contents of those memos were not discussed
due to the attorney/client privilege," could have been signiticant
to the Court. In any event, the Court condeuﬁs the practice
of altering and revising documents once the natter is in litigation
witnout disclosure that such an alteration had occurred. The
irpropriety was not corrected by providing the underlying notes
and preexis*ing meroranda under pressure during tie course of .
trese proceedings; it was wrong for Governnent personnel to so
act, and tiie Governnent's action was aggravated by its reticence
in stating what had been done.

Conpounding the najor erctor in producing altered docunents
without an explanation of the alteration was the Governuent's
fallure to adnit its nistake, to candidly infora the Court and
defense counsel of tine changes, and to winicize the hara done.

If defense counsel in a crininal case received a subpoena and
sade "uinor® modifications to the documents souyht, allegedly
to clarify errors in style and grammar, tue Coucrt is certain

that the process by which such cihianges vere nade would be cause
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Zor ..ajor concern to tl.e Government, and would prodauvly lead

to the threat of criminal prosccution. (/hatever the intent niynt
nhave oeen in such a hypothetical situation seeus yuite oeside

the point; such conduct is wrong and strikes at the neart of
fundanenta. values in our adversary system of justice.

Justice cannot function in a system in which one side feels
iree to naike even ainor wodifications whicin only aia its position
slightly, without inforriing tne other side of its actions. Trust
and confidence in the systew would be lacking. I!inor modifications
today could becone significant alterations tomorrow, based on
the jucgixent of the reviser. Prohibiting such action must be
tie rule viether the changes are nade by ‘defense counsel or government
counsel. This nust be true even when, as here, the underlying
cocuiants are finally produced. Our system cannot rely on lengthy
evidentlary nhearings in which a collateral docunent searcn is
conducted and the true ranner of preparation is exposed. The
appropriate docuinents nust oe turned over at the outsec and in
unaitered forn.

In addition to altering preexisting docuiients during this
time frawme, and pr ducing said documents to defense counsel witnout
a representation taat alterations had been ..ade, Governwnent: personnel
cresied tyg.ewritten interview nemoranda during this period.

Tne typed neroranda were prepared fron handwritten notes taiken
at the tine of the interview, out the menoranda were ":ly prepared
after defense counsel raised the issue of attorney/client privileye.

The Special Agent initially prepared an interview memorandum
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perzaining to lartin Redler (Defencants' CTiuivit Y) on i, s,
lyu<, one uce: asfter tae Ouni Jefendunts Jilad tieir .otion T2
vis. i38. Tu@ AUSA editco the docu.ent before it was prouuceu
to ueicense counsal on lay 8, 1984, Tae udi.oranuui. Was vaseu
on handuritten notes taken Juriny an interview on Septenver 7,
1$63. It oears only tne date of the interview and not the uate
of sragaration. Prow tue face ol tue uocument it would ap.ear
tuat the weloranduna nau oeen prepared in Septeloer, 1983, or
soon tnereaiter. Creating this erroneous inpression and, worse
yat, not correcting tihe resultant aisunderstanding, was wrong.
The IS carlier hau conducted anotiier interview of ladler
on Auyust 24, 1982. Tac Special Agent initially aictated the
tygewricten aeorandus (Defendantu' Exhioit 11) once again on
gay 3, 1434, Tae AUSA again reviewed and euited ti.e docuwent
Jelore it wuas groduced to tne Jefenuants on iiay 3, 1984. Tue
ty.vuricten version vears only t.o date of tuo interview anuy
orcisarily one niigat agssume frou tuis date tnat tae aenoranuuna
had Jean prepared contenporanecusly with the interview. "Once
again, tae Governaent faileu to progerly inlorn defense counsel
taat tihe docuiient had been prepared uontus after tne interview,
aicer the attorney-client privilege issue had oeen raised. In
con..action wity tuis document tiie Governaent produceus wuring
tiue nearings a drait typeuritten version which could not have
veen initially prepared orior to ilay 3, 1584. Tae seconu page
of tue draft .enorancu.a reflects that "to tine vest of Redlor's

inovledge, tlindsor i{s eithaer workiny in Las Vegas or Atlantic
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City at a gainling casino at the time of the interview.' 7T.c
Special Agent changeud tihis sentence to read, in tihe final version:
“to tne best of Redler's .inowledge, Windsor is currently working
in Las Vegas or Atlantic City at a gamoling casino.®" %his cuange
coqtd=trave been made either to clarify an awkward sentence, with
the word "currently” inserted to refer to the August 24, 1982

Jate of the interview, or to suggest to the reader of the docunent
that tihe wemorandum had been prepared contemporaneously with

the interview. In light of the Special Agent's credivility and
Jeweanor as a witness, which will be discussed in greater detail
oelow, the Court finds that this change also was made in an attenpt
to oufuscate the date of preparation.

Cy letter to the AUSA dated iiay 14, 1984 the defense specifically
souynt information concerning when various memoranda were prepared
and vy whon, as well as the undezly{pg handwritten notes. The
Oani uvefendantsy l.entioned Wilkins, Russell, Green, and HcCormick
Ny na.e. Followiny tnis notification the Governnent pregared
other typouritten nemoranda. These nemoranda were created after
defense counsel specifically inquired about when menoranda were
propacred and who prepared thern. The Governnent failed to admit
tihat the docunments were created at that very tine, specifically
in response to issues raised by defendants. One interview nexoranuua
{(Defencants' Exhioit 4), relating to a Ssptember 15, 1983 interview
of William Green, conts.:us statements not found in the handwritten
notes of the interview. This meworandun also contains self-serviny,

eaitorial coanents by the Special Agent waich appear to show
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Govurn.ent sensitivity to the very issues veiny raised by ueiensc

counsel. The typewritten version states
e told Green that it was our understanding that he
had provided information to Bornstein and Onmni for
use in preparation of their incone tax returns. It
wag our interpretation of the law that tnis would not
constitute a violation of the attorney-client gzivilogc.
although we made several attempts to describe hypothetical
situations, Green would not provide any information
ags to his advice or what advice he would provide to
a client had they asked a question similar to the
hypotneticals that we described.

Tne Special and Revenue Agents interviewed Sandra Poe Wilkins,
the former secretary to Bornstein, on November 22 and 23, 1983.

The altecration of the preexisting version of the lovember 22,

1983 interview memorandum (Defendants' Exhibit 8) has been previously
descrioeu., The agents also created a typewritten nemoranduc,

bearing no date of preparation, for the liovenber 23, 1983 interview
(Defenuants' Exnibit 7). This document was prepared between

Hay 14, 1984 ana :lay 18, 1984.

«itar the return of tne InGictment the Speciai Agent created
a nemorandun purporting to sunnarize discussions witl David Candler
(Defendiants' Cihibit 35). The memorandum omitted Candler's disclosure
that coaission payments were discussed with an Onmni attorney,
wiiicn potentially would impact on thne attornoy-client privilege,

"ne last natter vorthy of specific discussion by the Court
involves a typewritten neiorandum of an interview of Joan Campbell
wiich had occurred on July 25, 1983 (Defendants' Exnibit 6).

This uenorandui was in fact prepared no earlier than Hay 29,
1984, and it dears only the date of interview. On Hay 24, 1984
the delense issued subpoenae duces tecup calling for docuaents
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reievant to the notion to aisiiiss. Tue suo.oenae speciiicaily

callea for, once again, interview .2i.oranda., On June 6, 1984,

tue Governiient filed a notion to quash the subpoenae., The Govern..ent
represented that all witness statewents arguaoly relevant aad

been turned over to the defendants. On that saue day the Governlent
sent to the defendants an interview memorandum for the Canpoell
interview. <“ais menorandun vas preparcd after the notion was

filed, tie Government had answered the motion, and the defendancs
inade additional specific requests for memoranda by serviny subpoenae.
Once again, the Government failed to indicate that the docuuent

was generated at the very time it was produced.

As was tihe case with the altered documents, the Court is
shocked and dJdisnayed by the Governuent's approach to docuuent
production. It was an egregious error for the Governient to
create docunents anu turn then over to defense¢ counsel as if
tiey naa been prepared contenporaneously with the interviews,

Tuis in,ropriety was particularly acute oecause there existed

a pending motion to dismiss and reguest for evidentiary unearing

which wouid be based on the contents of tiie nemoranda. Uaile

it nay be appropriate in certain circunstances to create a typeuritten
wemora&ndun of an interview after an issue is raised in litigation,

it is inappropriate not to indicate that just that course of

action uas been followed,

70 suniarize, the Governnent created and altered at least
nine, and prooecdbly all ten, relevant documents wnich were tne

source of thea ceferdants' notion to disniss after the attorney=-client
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ofivilege issue surfaced. Production vas naue without acinovied,in
that the docu..ents had just been prepared, even though f£ron the

face of the documnents one could erroneously conclude that the
documents were prepared contemporaneously. These errors were
exacerbated by erroneous testinony at the evidentiary hearing

given by the Special Agent, Revenue Agent, and AUSA, to which

tite Court now turns.

B. Teatioony

The second najor area of concern to the Court involves the
repeated untrue and incorrect testiwony which occurred during
the course of the proceedings. The impact of such testinony
to this Court, sitting as fact-finuer for the evidentiary hearing,
cannot be underestinated. Dased on the erroneous testimony given,
as uncovered curing tie nearing, the Court simply cannot put
its conplete trust and confidence in certain Governaent witnesses.
Uncrue testiizony occurcred in connection with tne documents created
and altered alter the =otion to dismiss was filed, discussed
adove. Untrue testimony also occurred in connection with the
interview of Sandra Poe tilkins on liovember 22, 1983, and with
tne use of the typewritten memorandum subseguently prepared.
Other examples of such testimony will be set forth as the Court
continues to noke its findinys of fact. The sueer magnitude
of the erroneous testirony prejudiced the defendants and the
Court.

The Special Agent who was in charge of the investigation

oeyinning in the Fall of 1983 took the witness stand for the
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first time on June 12, 1984. Tais agent continueu nis testi.ony
wuen the hearinys resurmed in Septemoer, 1984. The testinony

was wrong in nuuerous respects. f{/nen the agent besan to testiry
in June, the Onni defendants iumediately sought to date the
preparation of the ten documents. tlany of thiese docunents were
dictated, prepared, or aodified by the agent within the wonth
prior to his testimony. Iie repeatedly and vociferously, without
hesitation or doubt, indicated several of the docurnents hag been
prepared in 1983, Tuhis testinony was incorrect. The agent also.
was unwilling to testify as to the dates of preparation of other
docunents. The Court finds that the agent must have been able

to recall docunents he nad prepared within scveral weeks of his

testinony, and this testimony therefore was inaccurate, and nloloading'

2s well. As the evidence unfolded it oecame clear that at least
nine, if not all ten, of the docuuents in question had been prepared
no earlier than ilay, 1984,

although tedious, it is necessary for the Court to recount
sone orf the agent's untrue or nigleading testimony with regard
to the interview newnoranda.

Defense counsel asked the Special Agent when Defendants'
Exnivit 4, the nenorandum of interview of William Green that
occurreu on Septenwoer 15, 1983, was prepared. The agent responded:
"I can't say exactly. It wouldn't have been within a day or
two of the interview . . . I don't recall specifically when it
vas prepared." The questioning continued:

Q: ‘ell was it prepared since the first of the year
(1534} 72

33
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A: I oelieve that tnis one was . . . . I pelieve
that this particuiar merorandui. was prooaoly pre .ared
sonetime this year, out I can't be certain of tuct,

Q: Was it prepared since the return of the indict:ent
in this case?

At I oelieve it nay have been, but again I can't say
with certainty . . « .

Q: Was there a reason why this menorandun wag prepared
after the return of the indictment?

A: Ho, nothing particularly comes to mind as to wvny
it would have been specifically after the indictment,

Tuis testimony was wrong and inconplete; the agent prepared tine
aenorandun in ilay, 1984,

Testimony was also incorrect with regard to the preparation
of tie meaorandun of interview of Green tnat nad occurred on
sugust 24, 1983 (Defencants' Exhibit S). When questioned about
the Jate of its preparation, the Special Agent responded: "Tnis
nenoranduil, I oeljeve, was actually prepared by [the Revenue
Agenc)] and I am not certain wien tiiis one was prepared." In
fact, tne Special Agent played a significant role in the eaiting
process along witih the Revenue Agent when the document was reyised
in lay, 1v84.

Oelense counsel asked th‘ Special Agent apout the preparation
of tha Campoell interview nemorandum (Defendants' Exhibit 6),
waich was later proven to have beean generated by the agent on
Kay 29, 1984, only two weeiis prior to his testimony:

Q: ‘nen vas this nemorandum prepared?

A: Again, I can't say with certainty, Hr. S8iuon, as

to an exact date. In this particular interview, I

even had a proolen narrowing it down as to some tiue.
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it woulu have oezn, iet .2 ca.ifia it Tois vl oo 1
e ey 2

Ldont, 1t woulua't LIVe DV23N G 42) OF WO IJTIr T..2?
intarview [vaica aaw se2n conducgé; on Jaiy 25, 18057,
It proddoly vas severzl onIus &iter tuat, out I seillve
it w28 vitnin say several .ontus ol tuat intervicew,
Tuais tescinony was regeated on scvecral occasions.

Derfense counsel inquired avout the praeparation orf tiile seconu
wiliins interview nemoranuun (Deiendants' Exaioit 7). The intervieu
occurred on Jovenover 23, 1983, Tu2 ayent testiiied wrongly avout
waen tie interviewv wenorandun vas prepared: "I tanink that tuis
vuas (grepareu] just prior to Thaniksgiving weeliend and tuat ae.oranuusi
was uicrtucted, I wouiu say, tre following ilonday or Tuesday [llovaeioer
23, or 29, 1983)." <wais particular docunent, in fact, was initially
~feoareu vetveen lay 14 and iiay 18, 1984. Sinilar testinony
vas given witu regaru to tae ot.er iWilkins interview ne.orandun
(Uadicncanes' Cxiuioit 8), .ertainingy to tue interview on loveiwer
22, 1%33. Y.en asnau vien tue ieloranJdun vas dictateu, tae Sg.ecial
ageat testifian:  "aproxisately tihe sane tine as tue otuer senorandudi
[T..@ wOovonwar 23ru incerview of Miiaing), I velieve. 4W..is would
waVe o2en witaia a cougle of Jyays of tue following week. Tae
2.10r30dun vas o . o I would say witnin agproximately a week

ol t.zxt ti.e tue nenorandun vas grepared.” Defendants' Exaioit

ri,

¢ 10 fact, vas revised in ilay, 1904 from a preexisting :e..orandutu,

<«

Ci.ilar uwisstate:..xnts vere lade witl, rejard to ti.e iledler
interview eoranda: "[Exnioit 9) was prepared relatively soon
aitar tn2 interview itself, within a weaes or taa uays [Sesteibder
14-17, 1%83)." ~Furtaer.ore, ixnioit 11

At would uave veen prepared »rooadly at approxinately
ti.e sanie tine as [Szaloit 9] vas prepared.
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Q: So it was prepared apgsroxiiiacely one yea:r uiter
tue date or tae interview [i.e., auguct, 19%83)?

A: I believe that is correct.

The agent, in fact, Jictated bota :.eiioranda on ilay 3, 1984,
Finally. the ayent vas asked by defense counsel aosout the
ctesaration of the Russeli interview ireiorandum based on a Feoruary

23, 1933 interview (Defendants' Exhidit 12)., That menorandunm
was, i fact, prepared fronm a preexisting meworandun in liay,
1:84. llonetheless, the testisony was as follows:
Q: tVinen did you prepare tiat nemorandun?
A I couldn't say witn certainty.
Q: lias that after the first of the year?
At I don't oelieve so. I believe this nemorandun
g;: ?;gfared prior to June of '83 and it is Jated Fevruary

Qs Sometine prior to June out approxiiately June of
t

a: o, I an saying paetween Feoruary anu Jun? of '83.
Tue agent further failed to inforn tue Couit of a preexisting
neLoranaum,

Tue Governnent mininizes tnis testimony. Accordinyg to the
Governi.ent, the argunent i.de oy defendants is that tie we.oranda
were "pasaed off" as conteloraneous. Tue Governi.ent states
tiat tnis acgguiaent cannot oe true. The Governuent supports its
ar,u..ent Dy noting that two of the mamoranda siiow on their face
taat thay are not conteuporaneous and are, instead, coipilations
(dusia, Delendant3' Exnioits 2} & 35)., Although the Governrsent
likeiy Jdid not inteny to nislead defanse counsel and tihe Court
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avout tie pregaracion, t.e siipie fact is taat a0 due .heh Sl
tuc uOCULents Waere prepared. ..0L6OVer, Wien Tu¢ GeLeRwanis r&isu
tue issue, tnhe Governuent wvas unaole or unwilling to provi.e
tne answers. £ven the Special Agent, in atteusting to uat2 cue
Jdocunents, stated on at lecast one occasion that the likely uate
ol pregaration related to tre uate typed on the face of tne interview
nc.orandun:  in datiny Ziwiodt 12, the Russell eworancun, tue
agent noteu tihat he believed the date of pregaration vas "prior
to June of '83 and it is .Jated Feoruary 23, '83." (enphasis
Suyprlied) Tae Court therefore rejects the Governuent's position,
The reasonanla assurption fron the face of the docuament would
oe tuat it had oeen preyared at rougnly the tiue stated on it.

The Special Agent's untrue testinony was not linitea to
uocu.ient prowuction issues., He jave such testiuony relating
to i.i3 uiary. Tue Ounni defendants asked the agent uiietuer he
wupt & wadily a0y of uiary of ais activities; tue uerenuants werc
Lite.pting to uiscover wadn t.ue uocuiients actually wore createu.
Tae ayent testifiec that nis Jiaries contained only tic nuiver
ol uours ti.at ae¢ worked in a day anu did not indicate thu sudstance
of ais activities. !'hen the Court ultinately ofdored reievant
vortions of tie 1983 anu 19564 diaries produceu, it oecai.e clear
t.at tals testinony was untrue. 7ue aiaries, alchouy,u gxatcay,
olten fndlcate that the agent pre ared for certain critical maetings,

&nu genvrated certain interviev =enoranda at issue in taese hearings

on particular uays.
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“he otier IRS eayloyee who testilieu at great lenyta uuringy
tue .aearinys, and did so falsely or wrongly on .any occasions,
was tuc¢ Revenue Agent finvolved in tue case. As was tne case
with the Special Agent, this witness also iad difficulty Jating
accurately when mewmoranda vere prepared. The Revenue Agent's
false testimony extended peyond dating the production of docunents,
hovever. One fact issue wihich arose during ti.e hearings concerned
a line in tihe agent's handwritten notes of tne November 22, 1983
interviev of Sandra Poe llilkins. Taat line stated: “lot discuss
contents, atty/client priv." Tnia sentence, if taken to be true,
would deiwnstrate government sensitivity to the privilege.

Delange counsel askeu the Revenue Agent as ne testified
for the first tine vhen this sentence was written. The agent
testiiied adamantly that his notes folilowed the course of the
interview exactly, and that he thereiore vrote down tie stateuent
as it vas gpo.sen. Tnis testinony was clear and uneguivocal.

It re..ained unsnasen unuer intense e::amination by defense counsel,
In dfact, this testiiony vas false, and the agent later returaed
to tuo witness stand to recant it.

Disturbiny, conflicting testinony was also presented. Uith
regard to Exhiolt 5, one of tie interview menoranda involving
iliiaia Green, different IRS agents toolk responsibility for the
uocurient's alteration from a preexisting memorandum. The Revenue
Agont testified forcefully, during tvo differui.t appearances,
that e alone unade thie changes without any input or consultation

vita any other person. According to this version, the changes
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vere naue in the Spring ol 1934, ocefore tue uefelise wotiun T2
disniss was filed., A different agent testifieu forcelully t.uec
e alone nade the ciranges. Tnis agent testified that tane cuangjes
were nade prior to Octopber 1, 1983. In fact, the levenue Ayent
nade tiic changes with assistance froum tie Special Agent betuveen
ilay 8, 1984 and iiay 18, 1984.

Toe AUSA wio directed the entire investijation and presented
the case to the yrand jury also gave incorrect testimony, .Poz
instance, defense counsel asked about the date of preparation
of tue Hovemoer 22, 1983 lilkins interview meworandun (Defenuants'
Sxhioic 8). The AUSA stated on pany occasions tiaat it was prepared
soon after the interview; in fact, it was not prepared until
.ay, 1934. anotner exaiple of untrue testinony given by tie
#USA coincoerned t.e use rade of the iliins interviews in ti.e
decision to indict Tornatein. Tae AUSa testidied on repeated
occaszions t.aat iikins' potential testildny vas put out of iiau,
wag noc presanteu to tie grand jury, and was not part of tue
decision-zaking process. Hovever, eviience ir tue record siows
tuat tae AUSA did consider tle substance of statewents alleyedly
rade vy 1ilkins against Dornstein.

Paruaps the moast tlagrant, trouoling aspect of the entire
cai: investigation occurred wviien tiie Governuent interviewsu Sanura
Poe /ilkins, Bornstein's secretary. The Governuent contenus
that taere is no_I;podiucnt. lejal, technical, ethical, or othagvise,
to an unannounced, uncounselled, surprise inte¢rviev of a lawycr's

secratary when the focus of tue interview will oe on wvhat the
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secretary .inows asout tae relaziorship betvean tne lauvyer wng
nis client. Unlike iauyers, v.d can protcct the attorncy=-clicnc
Jrtivileze, secrecaries have no legal traininy and cannot ve &ii.ected
to ake sopnisticateu judgments regardiny ti.e scope of tlhe privileje.
Tils Court is shocied and offenueu by such a procedure and conuc.ns
this investigatory tactic, especially in the factual situation
presented here.

As nas already oeen aescrined in great detail, O.ani assertcu
tae attorney-client privilege belore Jucye Young. On Noverbder
8, 1983, Judge Youny held trnat invoices sent by Jornstein to
O.ini vere privileged. Altiougs fully cognizant of this ruliny,
the Special ayent and the Revenue Agent travelled two weeks later
to Wiikins' home for an interview. The AUSA knew suca an intecview
was to occur. Tahe interviev also followed vy only two ousiness
cays tae conference witih Dornstein's attorneys, uno nad forcerully
stateu crat tne case 2jainst Lornstein wes ratally flawad sacausc
T Covéranent lacidu a witness. Tue purjose Of tie ..ceting
witu Wiliins was clearly to finu such 3 witness. In light of
tiuis purpose, tne proper course of actiuvu would have oeen-to °
suvyoena Uilliins oefore the grand jury and aliow Ouni an opportunity
to integvene,

Tae Special Ayent testified that Hilxins vas only interviewed
Juycause sne was a "loose enu”, "for no particular reason”, anu
as part of 'unfinisucé ousiness.® This testimony was certainly

wisleading and prooaoiy False. Even tne agent's Giary reflects
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T3t 1@ S.ent TUelve Z0UI3 On Tid LAYy JreCi.iny Lug iiiviviuva
ereparing tor it.

Suwsequent to t.¢ interview or Uilkins, t.e ayencts yrejareu
a worandui vaich gurported to aun.arize statai.entd ..aude oy
Wiliins. As uas already been Jetalled, tud levenue ayent acutu
at least one line to his notes at a later point in tiiie, to wit:
"ot Jiscuss contents, atty/client priv." At tue eviaentiary
wadring tilkins testified that taa contents of the wenorandun
read iike a novel to .aer and were largely fulse. Oniy at tae
neariny uia it ecuerye tudt tue agents had zola;od certain facts
to Vilkins widcn, accoruing to the ajents, ililxins contirued
anu, according to Wilsins, she denied. .. eit.uer event the uenoranuun
mases ic appear as if Wil.ins iade certain statenents, waich
8.¢ wiu noOC,

Tue w03t da.aging o.fsode to Bornstein relateu in the tiQuoraluuia
consiscteu Oof scatancats to the alfect tuat iliins hau cosrovoraced
t..0 alleyation aoout t.ue safa ue.osit box. aAccoruin, to tae
Ldsoranaul, wiliing stateu that Cornstein gad a sarfe ceposit
vox waich helyd United Aviation Services docuuents. The doculents
purortedly denonsctrated tihac bornstein had properly adviseu
«i% cliancts and that tie cliants iynored tie advice., 2Parayrayn
17 orf Eauioit B status tiat if Ourni "over tried to gin anything
on uiii [Cornstein), ne had proof tnat ne advised tuei. tue corract
vay to uwo it and tiaey uidn't." tilkins denied tiiese statauents
at t.o acaring. She testifiey tiat the only docunent known to

lier in borrstein's safe dejosit oox was his will.
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The tignificance of tue neuoranuidi. I8 Tuit it 5 noT enticll;
and Tully accurate. At t..e tine, .ovever, Sorrnatein's couns:l
did not know the true situation; they were unavle to speii wvita
Wilkins and they did not receive a copy or the wneiorandua.

Another issue that arose concerned who delivered a copy
of the earlier version of tne Wilkins llovender 22, 1983 intervievw
weorandurn to iiark Friend, the Departient of Justice Tax Division
attorney wno reviewed the case. Friend testified that the aocunent
vas orought to him at Lis office in Washington, D.C. Dy the Special
Agent, Revenue Ayent, or AUSA, or soae combination tiereof,
lone of the three vitnesses adnitted to delivering tae wocunent
during tneir extended testinony; all three denied doing so.

Soneone clearly gave the docunent to Friend, nowever, and it
yculd agpear that at least one of the vitnesses testified faigely
in that rezard, tnen the meworanduin was Jdelivered, the person
wao Jalivered it ace a co:uient to tae effect that "tuis ias
really goou stuff, it was really dynanite.,” Froxn tiis statecrLent,
ti.e Court finds that it appears wost likely that the Special
Ayent delivered the :enorandui. But it is not necessary to
conclusively Jetermine wno actually Jelivered the iten. The
crucial ract is that tiere was, once again, false testiwony.

On tue oasis of tais continuous stream ol incorrect, misieading,
anud false testinony, the Onni defendants charge that the three
inaiviauals coiaitted perjury and oostructed justice. It is
neituer the role nor tne function of this fact-finaer in the

conte::t of a pretrial wotions hearing to nake findings of criminal
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conuuct. Tirougirout tihe lengtny proceeuinyd tus Gover:..cnt .as
focuseu its attention on the clleged oreaciies or the actorng;-
client privilege, and not on allejations of perjury anu oustruction
of justice. The Governuent has not "defended" the Special Agent,
Revenue hgent, or AUSA against these charges; ti.ese three persons
are not on trial for the alleged crines in any case. Clearly
it would be iuprudent for tais Court to Jraw tue conclusions
reguested by defendants.

It would also be unnecessary to Jdo so. The uotive involved
in ctiiis caso is irrelevant to tne Court's digposition of the
natter. The c.jtical fact is that there was a consideradle awount .
of false, wrony testiwmony. At issue nere are not wnerely a few,
isolated incidents that can be shrugged aside due to the passage
of tine and length ol the hearings. Tue Court can easily unuerstany
innocent rmisrecollection. But the effect of tuis testimony and
tue oovious prejudice waica resulted cannot oe so casily disaisseu.
It vill oo evaluateu infra in seccion IIX of tuis opinion,

daviny reacned tnese conclusions, the Court does express
its .view that tae egge_dxd not cownait perjury and did not oostruct
justice. Tue Coucrt is left with a sufficient reasonavle douot
on tusse criuinal questions, even without a Jefense beiny mounted
on behalf of tne AUSA. Tue Court is satisliieu tnat thie AUSA
nad becoae so iumersed in the prosecutorial role and so protective
of the Governxent's nandwritten interview notes that it was iupossiole
for the AUSA to give proper attention to the enornity of what

vas veing done. Testimony given by the AUSA cortainly was untrue
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anu wrony in certain places. However tue criwninal intent re.uireu
oy lav nas not been proven., Tae Court furtier notes tuat it
mases no findings at all witl regard to the crininality of testiiony
given and conduct undertaken by the Special Agent and the %:::25’

C. Lack of Candor

Tae third area of the Court's concern nay be describec as
lack of canpdor. It is clear bDeyond any doubt that misrepresentations
wvere nade to the Court, fron the beginning o{ the evidentiary
Liearing. lisrepresentations occurred in colloquies witih the
Court and in testinony oy witnesses. The Court recognizes that
events aoout which certain witnesses testified often occurred
several years prior to the hearing. Nonetheless there was virtually
a winolesale failyte of recall of critical events by the relevant
Governnent witnesses, and no such failure by the Jdefendants’
witnessea. At the least this fajlure constitutes a lack of cancor.
The pri.ary (out not sole) offender is the AUSA.

At the outset of tiie hearing on June 11, 1984, extensive
discussion concerned whether the agents' Landwritten notes snould
oe produced to tac defendants. On June llth, the AUSA argued
that tne Governuent's motion to guash tihe Ouni defendants' suvpoenae
shoulud be granted because all uemoranda had been produced and
tiere was no need to ootain the handwritten notes. The AUSA
ulc proilfer tne notes to the Court for jn _cauers inspection.
However, tie AUSA dic not inform the Court at that point that

all nenoranda had been prepared or altered within six weeks of
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toe neariny. lor was tie Court iniormed cuet there vele preciiistiig
versions of sone altered nenoranda in the files., If tue Court

had been so informed, it undoudtedly would have ordereu the it..eaiate
production of the underlying docunentation. Insteau, the Court
reviewed the handwritten notes in_camera that evening. On June

12, 1984; the Onni defendants called two witnesses to deunonstrate

the need for an evidentiary heariny. These witnesses addressed

the typewritten nenoranda pcriaxning to lntorvlqws to vhich tuey

had been either a party or a witness, and they osasically testified
that the menoranda were false, nisleadinyg, and incoxplete.

A crucial colloguy which evinces lack of candor bsgan betwecn
the Court and the AUSA after the witnessas testified and the
defendants renewed tieir reguest for handwritten notes:

THE COURT: Clarify for ne, . . . if you will, first
of all, under what circunstances did the Governwent
give the typewritten stateients to the Defendants?
{las tnis_ln response t? soue Hotion? las it tota11¥
voluntary? Did you take tie position that you didn'c

nave to proauce then but nevertheless vere going to
voluntarily? What were tine clircunstances under whicn

they were turned over?
The AUSA responced that the purpose of the hearings was to give
the defendants an opportunity to show that the privilege vas

oreacied;

AlSAT We realizeu tuat they could not rake a factual
showing . . . unless they nad the actual statenents

that were made. Accordingly, we provided the nemoranda
whicl ve velieved were =~ wnica tnere couldn't be any
Gquestions that nigat have nentioned attornay/client
dealings so that they could tiuen make a factual showing

to the Court., . . . But we provided the menoranda to

thea to enavle thea to prepare tneselves for the nearings

yesterday and today.
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In tuis statenent the AUSA dic not inudicate tnat T.ue .2iwiagwld
vere given to tiie defendants precisely in resgonse to tue otion
to disniss or that all the uaupranda nad tnen been created or
altered. The Court then naively asiked a second question waicit
addressed wihat becane the critical issue concerning the preparation

of the docunents:

THC COURT: Uell, nou is there significance in tne.selvas
to the fact that they are typea, if one of these would
have oeen handwritten, would you all have tuxen the
position that was not producible?

A candid answer woula have fully apprised the Court of the activitios
tnhat had recently oeen undertaken. The AUSA, however, jave a
totally nonresponsive answer to the inquiry:

AUSAt Your Honor, it i{s a matter of practicsé witnin

tne Governnent, I assune, t.at tue notes are talen,
contenporaneous notes are taken by the agents as well

as rfroi tine to tine by the attorneys in tie case cGuringj
the course of an interview. And, then nmenoranda are
precarea. Taese nmenoranca, I quess, are sinilar, ir

you are dealing with the Federal Bureau of Investi-
gation, to tne FBI 302's, with res,ect to tae DLA they
would De tae Dii 6's. Unueriying all taose aocuients

I taink Your Honor is aware are t..@ uandwritten notes

of tie agents fron which tne docunents ware prepared

ana I velieve the law in the Fourth Circuit is that
tiiose notes 4o not have to be proauced, that tue nexoranda
are wnat is --

THE COURT: tiell, what I am asking you, what il under
certain circunstances the yovernnent agent does not

reduce it to a typewritten report, then would tihe governaent

taze tne positior vecause it was never typed up tie
nancdwritten one 1s not produciovle?

AUSA: No, Your Honor, we vould provide the otier side
vith whatever was the official cocument reflecting
tnat particular intorview. . . .

In this colloquy tie AUSA faflea to inforwm the Court that tie

Government had, in fact, peen produciny typewritten nenoranda
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e:actly because none jau veen preLarcu. Tue alUlh Ais0 fasaeu
to indicate that chanzes in preexisting reports nad deen :lade.

Later in oral argunent on the issue of the production of
the notes, the Court directed its attention to the Candier neroraniua
(Defendants' Exhipit 35). Testimony earlier on June 12, 1984
nad revealed tihat certain conversations batveen the ayents and
Canuler vere onittea fro:a tne menorandum. Tue Court went so

far as to as«x:
THE COURT: liow 1 an at a loss to understand, unless
these papers were prepared solely on the issue of
attorney/client privilege, whicn I au contident is
not tae fact, how did cthe conversation get onitteu?
The AUSA again faileu to correct the obvious assuaption made
oy tiue Court whica was certainly in error, as the AUSA knew;
cie papers referred to nad in fact oDeen prepared solely in response
to trne attorney-client privilege uotion.

The AUSA's failure to oe fully candid could have had trayic
congeyuences. The Court was faced with tne issue of whetaer
or not to pernit an evidentiary heariny. If che Court had olincly
relied on the AUSA's representations, no hearing would have oeen
held.

Later in the sane Jay the Special Agent took tue witness
stand anu bagan nis testinony. Tne Ouni defendants inusdiately
focused on the dates of preparation of the typewritten uenoranda,
itew oy iteni. Tae Speciai Agent testified either falsely or
incoaylately, as dglcrlocd earlier. Approximately forty-five
isinutes into the questioning, the AUSA wnade the following repre-
sentation:
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aUSA:  Your Lonor, as rfar as tie Govern.ent i: councerneud,
when tiis dispute was raised as far as tue attorney-cilent
privilege was concerned and we felt ooligated td proviue
infornation to tne otner 3ide so that tndy could oe
prepared for tuhe hearings today, I did, in fact, ask

tne agents to chenje tneir original notes into neloranda
so to the extent that it came fron ne and I knew the
ilotion had oeen filed, that is certainly true, and

it didn't reflect on the agents at all, it reflects

on ue as opposed to thei: tnat we knew the material

had to pe turned over and we had to put it into typewritten
forw rather than handwritten notes,

dR. SIIION: Thnat ansvers tne Court's question earlier
if these wvere prepared in connectio.~ with the liotion.
Possibly we could £ind out whicn of the memoranda were
in fact prepared on that vasis.
AUSA: That may not be true for all of then. I told
the agents to o through their notes and see who that
apglied to with respect to attorney-client and to tne
extent there weren't nenoranda prepared tney were prepared
and proauced to tiie other side.
This representation by the AUSA, alony with the excnange
with Jdefense counsel, is significant to the Court in several
resgpacts, fFirst, it shows that the AUSA was not fully candid
in tie earlier statc.ents to tne Court that il no menoranda e:isted
tiue ;oces wouid aave been produced., Secondly, it showed taac
the AUSA was involved airectly in the creation and alteration
of tie uocunents. Thirdly, tiie representation along witih the
qualification finally made Ly the AUSA left the issue nurkys
even wnen tne AUSA finally addressed the natter, there was not
a full response to the issues.
The Governnent has consistently relied on these representations
by the iAUSA for tiie proposition that tiie record had then oeen
.4Ge clear and tihe defendants then possessed all the knowlaedge

relavant to the leyal issues. Under exanination it is clear
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tact the statenants in thel.selves ard Niitaer €0....auiQ NOZ Cliiuwau.
Q1.6 delien.ants sSougat tO iinNOV @XACtiy Whnel uoCulL.eNtSsS wire craateu
and altereu and dy w.o0it. At the tiie t.iac these yucstions vere
originally posed, no one put tue Governient Kknev tie answers.
And, the Governuent throuyhout the hearings never gave the answvers.
The facts were :aade available to the Court only throuyin extensive
investigation on vehalf of defendants and wmany days of lhearinys.

wiithout belaooring tiie lack of candor exajibited oy several
Governuent witnesses during the hearinyg, tlie Court Goes wisi
to note that the AUSA was not candid durinyg portions of testinony
yiven frou the witness stand. The AUSK testified that there
was nevar a poasibility at the Departrent of Justice thar tlhe
srosecution woula pe declined. Tais testiwcny was incorrect.
Friend testified that not only dJdid such a possipility exist out
tiat e 80 inforued the AUSA on Deceavar 15, 1563.

dovaver siyniiicant tne lack of candor witis tiue Court nay
aygpoear in this one interchanye, the USA was less tuan candid
in anoctaner, pernapys 1ore signiicant wvay. One of the prinary
issues in the nearinys involved the process oy wiicu Bornstein
wade nis proifer to the Governuent, whica has been discussed
asove. During tnese nearings Dornstein's fori.er counsel testified
creuisly avout the procedure. Bornstein becaue interestaed in
raking a proffer only after the Governaent reported that Sandra
Poe Uilkins had yiven statewents which wore dauaging to hiam.

In atterpting to convince the courts that a proffer ought

to proceed, the Governnaent ~aintained tnat Bornstein sought tne
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opporeunity to wake a proffer anc tiat tne Govern.ent, .n tue
intereuts ol treatinj; ali potential derfenuancts fairly, wisues

to give Bornstein tiiat opportunity. In its answer to the notion
to aisniss, the Government inplied that Bornstein virtually begyed
the Governnent for tiis option. The facts concerning the profrier
are nucii nore coiplex. For quite sone time the Suecial Ayent
wanted to near what Bornstein aigut want to say. Prior to tne
neeting of Deceuber 15, 1983, the AUSA clearly had always wantea
to talx to Uornstein, oecause he was the return preparer. The
Govern.ent was willinyg to nake any efforts necessary oecause,
according to tiie AUSA, "{ve] had to talk to hiw if we in any

way could.”

Tie desire to talk to Dornstein only intensifiec after the
conrerence at tne Departument of Justice. Bornstein's counsel
raised issues that trouoled Frienu, the attorney at tiie Justice
Deparci.ent. Dornstein's counsel also nanmereu n0i.@ tie point
on wovenoer 18, 1463, taat tiie Governnent lacked a witness against
their client. UDoth tne AUSA and the Special Agent were frustrateu
in veaiing inuirectly with Bornstein's attorneys instecad of directly
witi. sornstein ninself. On Decenver 15th, prior to tne reeting
witi. dornstein's counzel, tuae AUSA had a discussion witu Fricnu.
Accordiny to Friend's notes of that conversation, tne AUSA "is
trying to figure a wvay to get testirony from Bornstein, . . .
agree[ing] tnat we wust know wnat ne will say.® At tie Decenoer

15, 1983 neeting, tne Special Agent on two occasions and tne
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AUS~ at one point ooth suyyested tae viavility oi a circet wiscussion
oetwecn Bornstein anc tie Goveranent,

Unliike tne AUSA wio refused or daeclinec to relate candaidly
tue Governnent's approach towarus Bornstein, the government investi-
gator assigned to the United States Attorney's Office stated
that “"the key is Bornstein, i{f he flips and tells the truti,
they're all dead, we piead this thing out, that kind of tiaing."
I1¢ Bornsteln Gid "£1ip", "it would pe a cakewalk for the rest
of the case."

Toe Special Agent, Reveaue Agent, and especially tiie AUSA
were less than candid in relating the pxot!cr'p:occdurc and the
Governuent's actual notive for the proffer. Tnis Court does

not condenn the Government's rnotive; it does, however, take issue
-——— NSt

with che r.anner in waich the fgal motive was osfuscated oefore
Jucge Younyg, the Fourth Circuit, and tnis Court. True canuor
would nave at least revealed tiie Government's r:ixed notives,

as uescrivau aocove, Tue Court notes tinat none of the turce Govarn.aent
representatives recallel the Donentous neeting of llovenoer 18,
1983, at which time 3ornstein's attorneys gyave a replay of tie
Justice Departaent conference, at the spacific recuest and for
tne oenefit of the agents, The AUSA had vi:t%ﬁlly no recall

of tnis neeting, veyond "beinyg in tae roon." The Special Agent
recalled notiing about a “replay” or of a meetiny witn Peffer

ir loveiwer, 1983, even though his diaries reflect that he spent
thirey hours in preparation for the llovemoer 18th meeliing on

the three days prior to that neeting. Tae Revenue Agunt also
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nac no recollection of the maetiny. Tnis is pa:ticulﬁr;y surgrisiag
because ‘the tone of ti.e meeting was acrinonious and Leated, vitu
voices raised and with some of the particizants pounding on tue
conference table.

None of the tiiree recalled the Decenber 15, 1983 nmeeting,
the purpose of which was to debrief Bornstein's attorneys on
the statenents allegedly nade oy Vilkins. The Special Agent
could not recall the purpose of tne neeting, nor of a ueeting
at vhich time tie Wilkins senoranda was to be discussed. The
Special Agent also stated he had nb'};collcctxon of saying that
ae vanted to sicak directly with Bornstein. Tﬂc Revenue Agent
gurported to recall nothing of the neetiny; he, however, dilJ
at least recall a stateuent that the Special agent "would lize
to question iicr. Bornstein personally." The suw of the AUSA's
testiuony was lack of recollection at all.

Tne lapse of neldry disappoints tie Court anc eviuences
a lack of candor by tlhese tiaree witnesses. Conrliriation of tuuse
nectinys and the events transpiring within was made oy Eornutein's
attorneys and the investigator in the United States Attorney's
Office.

III. Sanctions

liaving set forth at length the three princi al areas of
concern to tiie Coutt taat occurred during the course of -tne uearinys,
nai.ely the alteration and creation of docuuents, false &nd incorrect
testiiony, anu a lack of candor in colloguies with and testimony

vefore the Court, the ,,uestion becones what sanction, if any,
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is a_ropriate. e Olni JelE€nUANTS LoguedT, in .2 datiela-T.ve,
afsi.issal of the inuictuent, uisyuelidication oL ,overnient ,rose-
cutory anu investigators, anu suppression of eviuenca. Lile
sanction will now oe treateu separately.

A. Qisalsaal

Tae issue of ulsnissal of the ianuictnent is not an easy
one. Fadecral courts nave a yeneral supervisory povar wit, respgacec
to tae auninistration of justice in federal juuicial proceeuin,s.
sSae Unita. Statas v. dasting, 461 U.5. 499, 505 (1503); Unitaed
Stakes v, Paypar, 447 U.S. 727, 734 - 36, 735 n.6, gen's ueniky,
$40 U.S. 911 (1980); Lglauga v, United Statej, 318 U.S. 332, pen'y
uRdizye 319 U.S. 784 (1943); ame_aensrally Beale, Rasonaidering

wiiins on tue hutuority of tis Peaeral Courts. 84 Coluu. L. lev. 1433

{19C4). The ugsa of tue supervisory power suyports turee institutional

yoaic: wueterring iliagal conuuct oy governuent o.siciels, .rotecting

Ay reserviag tue fategricy of taue juuicial process, &nd i . leentiny

a re.euy rfor violation of recoynizea rignts. Seg Unitay Staces
iasiing, 451 U.S. at 505; Uniteq Statea v. Pavpner, 447 U.S. at

735 n.Cy ilote, The Eierciae of Suuervisory Powers o Rimiians

45 Ouio St. L. J. 1077, 1084 (1984). ilitnin linits, fouvral

courts ay for.ulate proceuural rules not specifically rejuired

by tone Constitution or tue Congress. Unjted States v, [asting.

461 U.s. at 505,

$3
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Courts lLave cisnissea crininal prosecutions because or sirisus

governsent avuse in tre investigation leauing to tue incict.ent.

Sae United States v, Kilpatrick., 594 P. Sugp. 1324, 1352-53 (D, Col.
1984); United States v, Lawsop, 502 P. Supp. 158, 170 (D. iid.
1500}; QUnited Stakea v. Rahlstrun, 493 F. Supp. 966, 974-75 (C.D.

Cal. 1980), apuosal alaniased, 655 F.2d 971 (9th Cir. 1981), gcort.
deniad, 455 U.S. 928 (1982). iloreover, courts have disuissed

indictuents oecause of serious government uisconduct following

tne indictuent. §ae United States v, Pollock, 417 F. Supp. 1332,
1348-49 (D. Hass. 1978)) Unitad States v, Dallarco, 407 P. Supp. 107,
115 (C.D. Cal. 1975); United States v. Banks, 383 P. Supp. 389,

397 (D.5.D. 1974), asnsal disaisaed sub nod, United States v. lisans.

513 F.24 1329 (6t Cir. 197%).
If the defenuants dedonstrate actual prejudice, the indictuent

can ve disnissed under the supervisory power. S8, R.G.. United
hAbes v, iclenzis, 678 F.2d 629, 631 (Sth Cicr.), xsh'g.uenied,
685 F.23 1386 (Sta Cir.), gech. danied, 459 U.8. 1038 (1982),

Uniteu States v, loubhard, 676 F.2d 193, 200 (6th Cir. 1982).

Yet the defendants maintain that no showing of harn to thew is
required to justify dismissal pursuant to the supervisory power.
The Governnent argues by contrast that actual prejudice must
oe snown, because even vhere violations of gonstitutional rights
are at issue dismissal is inappropriate absent demonstra’ & prejudice
to defendants.

Tne courts have not definitively resolved whetiier an indictuant

can oe disiaissed pursuant to the super.‘sory powver absent prejudice

s¢
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to the deienuant., Tihe Suprene Court nas not S4Uarei;) Auul€&S3ow
tue issue. However, tue Court nade clecar in (ndtec J3iafes v,
uerrison, 449 U.S. 361, rep'g denied, 450 U.S. 960 (1931), tiat

dis..issal of an indictment is inappropriate under tie sixth anendient
even if tihe violation {s deliberate, absent demonstravie prejudice

or a supstantial threat thereof. The recent pronouncements of

tue Court in 2aypner and Hastiny inply a more limited use of tie

supervisory power, possibly including a requirement of actual
prejudice for dismissal. 8se United States v, Lehr, 562 F. Sugp. 366,
371 (2.0. Pa, 1983), aff'd without oninjon, 727 F.26 1100 (3d

Cir., 1584). These decisions, however, leave {ntact tne well-settlad

proposition that the supervisory power still exists for "truly

extrene cases.” (pnited States v, Brovard, 594 F.2d 345, 351
(24 Cir.), cari,. denied, -2 U.S. 941 (1979).

A review of circuit court decisions shows disarray on the
vrequirei.ent of prejudice, witn ctihe full significance of the 2ayner
and Hastins rulings not yet evaluated. Tihe Fourth Circuit has
yat to speak on the question. The decision by tne liinth Circuit

in Unikey States v, Rogers, 751 F.2d4 1074, 1077 - 79 (9th Cir. 1985},

is represei.tative of those circuits wnich suggest that prejudice

~ust de shown: (United Statea v. Acosta, 526 F.2d 670, 674 (Sth
Cir.), gext, denieJd, 425 U.S. 920 (1976); United States v, icLenzie,

678 F.2d 629; Uniteqd States v, Crou Dag, 532 P.2d 1162, 1196

- $7 (8th Cir. 1976), cert, denied, 430 U.S. 929 (1977)) United
stases v, Broup, 602 F.2d 1073, 1076 - 77 (2¢ Cir.), gart. denied,
444 U.8, 952 (1979). A contrary line of authority exists. Tue
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following courts nave concluded that an indictuent can ve cis..asccu

in the absence of prejudice, in extrene circunstances. ggg,

e.g.. United States v, Serubo, 604 F.2d 807, 817 (3d Cir. 1979);

Unjited States v, McCaord, 509 F.2d4 134, 349 (D.C. Cir. 1974),
cert. depjed, 421 U.S. 930 (1975). The Eleventh Circuit has

not yet determined whether prejudice is required. §ag United
States v, Paoiap, 704 F.2d 1533, 1540 (1lth Cir. 1983).

In resolving the oovious divergence among the authorities,
a few salient points cnokgo. The supervisory powar may be invoked
in a iyriad of situations based on the peculiar circumstances
presented. It should be exercised sparingly ;nd only on a showiny

of deronstrated and longstanding prosocutorial wnisconduct, ggg

United States v, Adaug, 742 F.28 927, 942 (6cth Car., 1984), gert.
deniead sud nou, Erxeeuah v, United Stokeg, ... U.5. ., 105 S.Cc, 971

(1985), just as ceversals of convictions under the supervisory
power uust be approacned "with some caution.” United States v..
Uauning, 461 U.S. at 506 - 07. §aa aiso United States v, Artuso,
613 F.2d 192, 156 - 97 (24 Cir.), geart,. denfied 449 U.s, 861,

449 U.S. 879 (1980); United States v, FPields, 592 F.2d 638, 648

(24 Cir. 1978), geart. denied, 442 U.S., 917 (1979). Spariny use,
of course, does not wean no use. Even "disfavored re.edies®,

Unitad States v, Rocers, 751 P.2d at 1076 -~ 77, wust be used

in cerctain situations. Exercising the inherent authority is
06t apgropriate in particular fact situations that do not lend
thercelves to rules of general application. Unjited States v,
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gazrisep, 716 F.23& 1050, 2053 n.l (3ta Cir. 1983), egila suliiy
sup nou. Uissler v, United States, 466 U.S. 972 (1384).

A cormon thread underlying any decisions is that the lLajnituaqe
of tne nisconduct affects the use of the supervisory power, wvuether
or not actual prejudice is shown, §eg, £.9.: Unikeg States v, Seruso,
304 F.24 at 818 (prosecutorial conduct extreme; grapnic and nisleading
reterence by prosecution to Cosa llostra hatchet nen); {(nikeJ

States v, Hocap, 712 FP.26 757 (2d4:Cir. 1983) (wisconduct tiagrant);

United sStates v. Fiscouach & Hoore, Inc,, 576 F. Supp. 1384,

1396 (t1.D. Pa. 1983) (isolated incident of nisconduct}). 1In qeter~
wining the proper rewmedy pursuant to the supe:éisory power, the

relief chosen should be directly related to the seriousness of

tne nmisconduct. United States v. Banus, 383 F. Supp. at 392,

Repeated instances of Geliberate and flagrant nisconduct justify -~ -« - -
disnissal of the indictment. gSep fd.; Undted States v, HQuAD,

712 F.2d at 761; Unitec States v. Kilsatrick, 594 F. Supp. at

1352 - 53; Unsited States v, Lawsopn, 502 P. Supp. at 172,

Cxnaustive researcn reveals no case in whicn Governunent

~

-personnel connitted repeated misconduct in 80 many forms as has
occus ¢ced here, at the preindictuent stage, the discovery stage,

anud 11 nhearinys befote thll'\ourt. In l1ight of the Supreie Courc's
general statenents concerning tue purpose for which the supervisory
pover was created and that Court's sensitivity to the need to
invoke the coctrine to pronote fairness and assure justice, the
supervisory power waust be utilized in this case. Court decisions

e.phasize the unifying prenise in all of the supervisory power
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cases =- tnat altuougn the cocsrine operates to vinuicate u
defendant's rignts in an individual case, it is gesiynel auu

invoicd prinmarily to preserve tie integrity of tne judicial sisten.
United sStates v, Leslie, 759 F.2d at 372. The Court nas particularly
stressed the naed to use the supervisory power to prevent tie

federal courts “from beconing acconplices to such nisconduct,”

Uniieq States v, Payner, 447 U.S. at 744 (Harshall, J., dissenting).
Utilization of the supervisory power renains a harsi ultipate

sanction, but nust oe used for "conduct that snocks the conscience."”

United States v, Dasies, 433 F. Supp. 799, 806 (N.D. Ill. 1977)
{quoting Rochin v, Californis, 342 U.S. 165, 172 (1952)).

Factually, the misconduct here is not isolated, but
lonystanding. Inueed untrue ctestimony anu a lack of candor perweated
tne truth acout the creation and alteration of tie docunents
<uring aﬁ} that tiae. Tie nisconduct here is as extrene as any
tound in cthe reported cecisions revieweu by this Court. Defenuants
and tie Court clearly suffered prejudice Zrom the nisconduct,
itagther or not there is prejudice, the supervisory power to have
any significance must be applicable to cases of repeated, flayrant
gJovernaental misconduct. In lignt of all tne testimony adduced
at the evidentiary noaring, it is clear tnat tinis case rises
to tne aigh threshold iaposed for invocation of the supervisory
»owar. The Court condeans the canner in vnich the Governuent
procecsea, and cannot nov stand idly by. {aplicitly joining the

fedoral judiciary into such unbeconing conduct.



84

As revieved in cetail avove, the Court is ueepgly trouvseo
Dy tihe :anner in which tie Governient hanualeu tne sublission
of documencts to defense counsel and tne Court, anc in tie eviuentiary
nearing pefore the Court. It sinply is wrong. for Governiient
personnel to act as tuey nave done here. Tnis type of conduct
cannot and aust not de condoned; in fact, it wust oe strongly
condenned. The Court has not ast rforth the details of the
prosecutorial aouses lightly and without regard to the individuals
involved.
ithen oral argunent on the motion was neld on June 25, 19&S,
the Governhent did concede that it was wrong to prepare nenoranda
as had oeen done. But the Governnment recomaends almost & "haruless
error”™ approacyh as a sanction for this egregious error, contending
TTTTTTTTELEE HO T harsh-renedy - siould follow because all underlying desunents e
vere finally produced to the deiendants.
The Court rejects tals notion. Absolutely no justification
e:ists for revising documents tlat are oeing turned over to an
adversary in litigation once the issue has been raised, particularly
vithout notice of revision to the opposition. The Governuent
offers no excuse, other than to maintain that the changes were
rade for the sake of accuracy. However, the unrevised docunents
were apparently suriiclent for review oy the Departnent of Justice
as it decided whether or act to approve tne prosecution. Thne
only possivple conclusion that the Court can reach is that changes

vere mado to strcngthen the Governnent's position at the hearing,

N Ao e b n ey e P

even theugh the ettect o! the alterations was niniral, Sisflarly, e
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t.uere is no justification rfor creating docuients Guria; tuis
tine period, without indicating so, no matter what tne :lotive,

The Government's argunent ovorloois one critical conseqguence
tuat would have resulted if the Covarnuent's representations
and the documents had been accepted at face value: there would
have been no hearing, and the truth would have never been known.

As tragic as are the events whicn transpired during the. evidentiary
hearing, it woulé have been even worse for the Court to have

denied the defendants a nearing. The fact that all the relevant
docuuents were finally produced only occurred because of the

Oi.ni defendants' strenuous efforts.

It is neither reasonavle nor proper to change, alter, correct,
nodify, or create docuaents once a matter is in litigation, especially
-aosent--notice to-opposing-counsel- This-rule-lwust-apply -equally --
to tue Governaent as it does to derfendants. The rule applies
fczespective of alleyed yood faiti,

Tne Court is equally troubled by tne consistent pattern
of false testimony and lack of candor exhibited by various Governuent
representatives who played prouinent roles in this tax investigation.
The Jdetalls have already osen recounted. This Court has considered
carefully the large voluue of disturoing testinmony on a whole
range of issues.

The Court finally is extremely disturbed by the G-overnment's
cavalier attitude with regard to a surprise interview of an attorney's

socretary, when tihe purpose of the interview will be to discover

l‘coaauntcatlonl vetween the attorney and his clion;s. It no ligil
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vreceuent presently exists in reported cases to proscrioc suca
outrageous conduct, one needs to ce_added at tais.tiue. Tais
investigatory tactic is patently {5proper. A gradd jury appearance
would be a preferable approach; in any event; before such an
interview is conducted, court approval should at least bes obtained.
The case closest to this {ssue is ﬁn;;gﬂ_&gn;g;_x‘_xnlgngin,
541 F,2d 618 (6th Cir. 1976). In Yalencia, & lawyer's secretary
was also a paid governient inforuant. The secretary hiad been
present when various narcotics transactions occurred; she had
also been instructed oy her employer to take notes during tlat
ti.e for the purpose of defending one of tie clients on stuggling
charges. At trjal, the secretary testified. After learning
tnat tine secretary had becone a pald gov;rnuont informant during
tue investigation, the cistrict judge diszissed the indictunent
as to four of the defendants, includiny the attorney. Tiie basis
for Gisnissal was the outrageous govern:nental intrusion into
tae attorney-client privilege., On appeal, tnis deternination
vag affirneus “ile agree with th2 district court that it was
improper for the governaent to have intruded into an attorney-client
relationship oy paying an attorney's secretary for information
asout nis clients.”™ Ig. at 623. This was true even though the
attorney vas directly involved in 8 criminal consgi:acy with
nis clients, pecause "tiie law in its majesty . . . [cannot) be
equally sliny." 14, at 621 (quoting tie District Judye).
The Court rinds the Governuent's intrusion in the Ouni investi-

gation equally intoleraole. Tnis is not a situation in which
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a secretary cooperates with tie Governuwent in an invesctigation
an.e informs the attorneys and clients involved to procecid accoraingly
at tneir own peril. §Sgg United States v. King, 536 F. Supp. 253

~~(C.D. Cal. 1982). Valencis also stands for the proposition that
the secretary's testimony, when so obtained, cannot be adnitted
at trial. It follows that the testimony of Wilkins would be
inadnissible at any trial involving Botrnstein or his clients.

Thus, in exercising the supervisory power entrusted to it

to ensure the smooth and proper adoinistration of justice, the
Court has deternined that the indictment should oe dismissed.
Twenty-eight days of hearings produced exanmple after exanple
of conduct unbeconing to the Government. Innocent misrecollection
oy vitnesses is a comion occurrence and is excusable, but the

—eCUadulative effect of the svidence.presented here adds up to.mexe. . .. .. ...
ti.an innocent .aisrecollection. Defendants should not be forced
to conduct lengthy hearings to learn the basic essential rfacts
necued as a predicate to & pretrial motion. Courts should not
oe rorced to question whether governaent witnesses are testifying
trutnfully and fully. The Governaent's conduct was patently i
sgregious and cannot be tolerated or condoned. Its manner of
proceeding shocks the Court's conscience. The lndictnent xust.
oe disiiisscd as & prophylactic sanction for the consistent course
of entrenched and flagrant misconauct. United States v, Birdaan.,
§02 F.2a 547} 559 (36 cir. 1979), cart. danied, 444 U.8. 1032,
445 U.S. 906 (1980).,
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However, tie Court ddoes not tau<¢ ligatly tue Jact tuat oo
1ngpazcial greand jury indicteu these {ive cefencants on szriouc
crininél tas charges. Thnis grand jury was conpletely untainteas
Dy anu ighorant of the natters of significance to the Court,
Tnezefore, the incictment will be disnissed without prejudice.
Althougn deiendants nave certain rigats whicihh have peen violated
aer2, tiey have no conconitant rigat to oar forever investigation
into treir alleged crininal concuct., unxggd_sgnsga_x._nggsgn,
$02 F. Supp. at 172. The Court recognizes that the passage of
tine ay have caused the statute of liunitations to run as to
certain tax years ciarged in the Indictment, Tnis fact does
not affect the decision to dis.iiss the Indictment without prejudice.

o. Qissusliljcatiop

- --In.the.event that tne Governzent uecioes to seek anochet

inaicti.ent in this ..atter, an issue unoouoeedly will a:ise anout
waet.e¢r any of the Governiient prosecutors or invastigators snould
Je uisyualidieu. Based on tne nisconcuct descrioed in cetaii
tilrougiiout tne opinion, this Court has determined tnat the Special
Agent, the Revenue iayent, and the AUSA involvea in tlis litigation
«u8t not participate furthes in tne prosecution of the case.

C. Suguragsiop

Tud last sanction raeyuested in the Oani defendants' initial
otion reiates to the suppression of evidence. Had it not disnissed
tie indictiient, tue Court might iilave concern over what evidence

ougiit to de supgressed. In ligat of tie Court's Jisposition,
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tae issues are greatly singlified, and vill neeu to o¢ LuGressou
only in tue event of reindictuent,

7he Dornstein proffer need not be suppressed because its
use has already been limited by rulinygs of Judge Young and tie
Fourth Circuit. Stateaents nade by Sandra Poe liilkins need not
be suppressed here; although the Court condenns the investigyatory
technique utilized to ootain the interview of Wilkins, her testinony
during the hearings cemonstrated clearly that tne Governuent
will e unaole to use her as a trial witness. 1If t7/ilkins shoula
oe proffered as a witness at a future trial, the full rauifications
of Uniteu States v, Valencia, 541 P.2d 618 (6th Cir. 1976), can
be explored, All otaer issues relating to tie suppression of

evidence oJased on violations of the attorney-client privilege

can ¢ raiseu duriny a future trial, if then appropriste. . .

Tue Court will enter a fornal order disanissing the indictuent

without prejudice.
§

k—u).vaﬁ;;; 4 ‘iié:tﬁ\z}m '

Valter E. Black, Jr.
United States District Judge

Date: iiay i", 198§

64

S b g



90

I 150 UnIvc) STATLS DISTIICY couny
Tl TdC DISTRICY OF aaliLaild

UWITED STAWES OF AlCRICA :

v. :
OII INTERNATIONSL H CRININAL 110, B5-64-00101
CORPORATION (formerly knoun as
Oxni Investnent Corporation), :
WAYIE J. HILICR,
CVAU 7. BAWUETT, s
THO!IAS A. WESTRICK, JX., and
JOSCPR P. DORUSTEIN s

QRDER

For tihe reasons set forth in the foregoing opinion, IT IS,
tais lf1’ day of ilay, 1986, OPDERED as follows:
1. Tnat the !lotion to Disaniss the Indictuent, Disqualify
Govacnnent Counsel &nd Invcstigatoz;. anu Suppress Svidence Based
on Violaticns of the Atrtorney~-Client Privilege (Defencants' Joirnt
.'Prenrial uotion unoer 3) (Paper 20), filed on oenalf of defenjants, =
vi.ni International Corgoration, Wayne J. Hilner, Evan T. Barnett,

na 700548 . JJestricn, Jr. -- sceing treateu as a wotion to uisinissy
indictinent -- BE, anu tne same hereoy IS, GRAUTED, and tiie indictuent

in trnis case as to said cefendants BC, and the sane hereoy IS,
DIS:IISSED witiout crejudice.

2. That the tliotion oy Defendant Josei:is P. Bornstein to

Disi.iss tue Indict..ent on Grounds of Aouse orf the Grand Jury

Process anc Governuental lidsconduct, and seeking alternate relief

{Bornstain iiotion llundber &) (Paper 45) ~- being treated as a

motion to disaiss indictient ~- BE, and the same hereby IS, GRANTID,
- -and the indiciuent in this case as to said defendant BL, and

t.uc sane neresy IS, DISHISSED witihout prejudice.



91

Criminal No., B-84-00101

3. Taat cogies of tie foreyoiny opinion anc tii: Jruzac
are oeing transiitted to counsel of record for the parties to

t:.is action.

, ~ Y

C. 2 e 2, j/e’m. .

l'alter E. Black, Jr. !

United States District Judye

g o e et < e e W e e = C et e e
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IN THE UNITED STATLS DISTRICT COURT
FOR THE DISTRICT OF ARYTLAND

UNITED STATES OF AMERICA

V. o CRIMINAL NO. B-84-00101

OMNI INTERNATIONAL
CORFORATION (formerly known as
Omni Investment Corporation), :
WAYNE J. HILMER,

EVAN T. BARNETT,

THOMAS A. WESTRICK, JR., and H
JOSEPH P. BORNSTEIN

ORDER

Since April 27, 1984, the defendants herein have filed
humerous motions which have not yet been scheduled for hearing,
pending the Court's ruling on the Motion to Dismiss the Indictinent
Disqualify Government Counsel and Investigators, and Suppress
Evidence Based on Violations of the Attorney-Client Privilege
(Paper 20), filed on behalf of defendants, Omni International
Corporation, Wayne J. Hilmer, Evan T. Barnett and Thomas A. West-
rick, Jr., and the Motion of Defendant Joseph P. Bornstein to
Dismiss the Indictment on Grounds of Abuse of the Grand Jury
Process and Governmental Misconduct, and seeking alternate relief
(Paper 45). By previous Orders of Court (see Paper 28 and Order
entered immediately prior to this Order), the periods of time
from April 13, 1984 to January 7, 1985 and from January 7, 198S
to June 25, 1985, have been determined to be excludable time
within the meaning of the Specdy Trial Act, 18 U.S.C. § 3l61.

The time from June 25, 1985 to the date of this Order is also
excludable under 18 U.S.C. § 3161(h) (1) (F) because of the pending

motions,

Accordingly, IT IS, this 15th day of May, 1986, ORDERED
that the period of time from June 25, 1985 to the date of this
Order shall be excludable time within the meaning of the Speedy
Trial Act, 18 U.S.C. § 3161(h) (1) (F).

~
L,ﬂy>,1‘¢?h1_ <. fikaanfn \..
Walter E. Black, Jr. !
United States District Judge
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FOR THZ DISTRICT OF MARYLLNLL

| UNITED STATES OF AMERIC-~
V.

¢t OMNI INTERUATIONAL CORPOPATION,
et a..,

Defendants.

ORDEP.

This ratter having come before the Court ugon the
Hotion of the Omni defendants, Omni International Corgcraticen,
\va'ne J. Hilmer, Evan T. Barnett, and Thomas A, ltestrick, Jr.
for a determination that the period of time from January 7,
1985 up unc:il June 25, 1985 shall be exclucdable time within

the ~eaninc of the Speedy T-ial Act, 18 U.S.C. § 3161(h)(8)(A)
(sec Paver 135);: defendant Joseph P. Bornstein having concurred

5 , in his Statemer.t {(Paver !
IT 1S, this 15th day of Hay, 1986,
ORDERED, that the period of time from the oricinal

trial date of January 7, 1985 up until June 25, 1985, the date
scheduled for oral argument on Defendants' Motion to Disnmiss

the Indictment, Disqualify Government Counsel and Investigators,
and Suppress Evidence Based On Violations of the Attorney-Client
Privilege (Defendants' Joint Pretrial Motion Number 3), shall

be excludable time within the meaning of the Speedy Trial Act,
18 U,S.C. § 3161(h) (8)(A). <The ends of justice outweich the

interest of the public and the defendants in a speedy trial

66-527 0 - 87 ~ &
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for the reasons that: the Motion to Dismiss in this multl-
defeniant, multi-count conspiracy case is unusual and corplex.
Establishing the evidentiary basis for the Motion has neces-
s1tated almost thirty days of testimony ané hearings, spanni?g
nine months and generating approximately 5500 pages of
transcript and several hundred exhibits; and a detailed

review of the evidence was necessary for the parties to

submit proposed findings of fact ané conclusions of law

relevant to this threshold and potentially dispositive precrial
Motion.

- V)
L) o7 L TR

‘ FALTER E. BLACK, JR.
Unitecd States District Judge
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STATEMENT OF HON. FRED M. WINNER, PARTNER, BAKER &
HOSTETLER, DENVER, CO

Judge WINNER. Thank you, Senator. I was not asked to and I
have not prepared any formal statement. I think I should explain
how I stumbled into the Kilpatrick case.

I had announced that I thought it was time for me to leave the
bench, and I was cleaning up matters. Judge Kane called and told
me that he had a very simple little case to try, that he had dis-
posed of 26 of the 27 counts, and would I mind handling a run-of-
the-mill obstruction of justice case. And I said: No, not at all. That
is all right, if you are sure it is simple.

Well, it didn’t turn out that way. The case was prosecuted, as I
mentioned in my opinion, by attorneys not part of the U.S. attor-
ney'’s office in Colorado. I said in my opinion, and I wish to empha-
size as much as I can, that the U.S. Attorney’s Office in the Dis-
trict of Colorado did absolutely nothing, as to which I have any
criticism whatsoever; but it is a practice of the Department of Jus-
tice—and I can understand it—that complex tax cases are to be
prosecuted by the Tax Division of the Department of Justice. And
indeed, that is why they handled this case.

But they threw in the one tag-end count, obstruction of justice,
and all of the tax counts had been dismissed by Judge Kane. The
case had its problems, but they were not overwhelming. I could live
with them. And the case went on for several days with a given
amount of bickering among the lawyers. The jury was obviously
troubled, as was evidenced by a question they submitted during
their deliberations. _

The U.S. Supreme Court has cautioned about answering ques-
tions from the jury and not doing it without the defendant and
counsel for both sides being present. So, I asked that we have a
hearing in open court; we did have, and counsel for the Govern-
ment was there, the defendant was there, and defense counsel were
there. And to my amazement, we were able to agree upon an
answer with whicg they all could live.

That answer was given to the jury and I then received a tele-
phone call ordering me to tell the jury to quit deliberating because
one of the other Government lawyers didn’t like the answer. So,
that is the way the case wound up.

As 1 say, the jury deliberated for a substantial period of time,
and they convicted Mr. Kilpatrick of the obstruction of justice case.
I had given a long look at a motion for a directed verdict, but I had
concluded that there was no way that a directed verdict could be
granted. There was one witness in the case who, if his testimony
was believed, Mr. Kilpatrick was guilty; that particular witness
was a two- or three- or four-time loser. I have forgotten which, but
he had quite a record; but in anﬁ event, the jury believed him.

In the course of the posttrial hearings, defense counsel convinced
me that I had made a mistake in one of the rulings on evidence
during the trial. I had ruled out testimony concerning compulsions
put on a witness because I thought they were not matters for the
jury to consider but, later, I looked up a substantial amount of law
on it and I found out that I was dead wrong, that that testimony
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shguld have been received because it went to the credibility of that

witness.

I felt that it was a close case, and I granted the motion for a new
trial. I at no time made andy ruling on prosecutorial misconduct.
The only thing I actually did in the case was to grant a motion for
a new trial because of what I thought was error—well, it was com-
mitted by me, but I assure you it was invited by the prosecution.
They sure didn’t want that testimony blocked.

But anyway, I very much wvanted to get on with the posttrial mo-
tions. I had written the opinion. I wrote it in San Francisco, where
I was sitting looking out over the bay, dreaming about where I
used to fly a blimp over the bay. Every time I would see a blimp, I
&ouid get homesick. I wrote the opinion. I came back, and we set

e hearing.

Tt was obvious from the outset that Government counsel were es-
sential witnesses. I asked at the start of the hearing: Gentlemen,
under the Code of Professional Responsibility, do you think you
should continue with this case as counsel when you are going to
have to testify? And they told me that they had discussed the
matter with higher-ups, and there was nothing wrong with it.

We started the hearing, and all of a sudden, there was a 180-

- degree turn. And they said: No; they had decided they could not
conduct the hearing, that they were going to have to testify; and
Mr. Charles Alexander came out to handle the case. I have had ex-
perience with Mr. Charles Alexander for many years. I deem him
to be one of the finest lawyers I have ever met in my life. I deem
him to be a real credit to the Department of the Justice and the
Tax Division and to the bar. He is a fine gentleman, and nothing I
sai' should-in any way be thought to be directed to Mr. Alexander.

wanted very much to hear the testimony of the lawyers con-
cerning matters which allegedly took place before the grand jury.
For one reason or another, although they were in Denver, they did
not ever testify. I then wrote the opinion in which I granted the
new trial and in which I said there was going to have to be further
testimony but that I was leaving the bench and that I was going to
et even with Judge Kane. So, I assigned the case back to Judge
e for him to wind up. I made absolutely no findings as to pros-
ecutorial misconduct. I did was to say that there was a tremen-
dous amount of smoke and that the time had come for someone to
decide whether there was any fire.

Judge Kane commented on one thing in his opinion that troubled
me deeply. I had said in the first instance that 1 wanted to review
the grand jury transcripts, and there were two file drawers of tran-
scripts; and I can’t say that I studied them—I scanned them but I
had ordered that all the grand jury transcripts be turned over to

me.

And I then ordered that, because of the showing which had been
made, all grand jury transcripts should be turned over to defense
counsel, subject to some very severe limitations and restrictions.
Judge Kane’s opinion recites that, to his surprise, and certainly to
mine, all gran e‘f'ury transcripts were not turned over to me, nor
were tl.ey turned over to defense counsel, and that the missing por-
tions of the transcripts, he found to be ‘“‘unusual,” or some such

word. I have never seen it; I don’t know.
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Judge Kane spent literally weeks on this matter, and he wrote
that which I think is an extremely fine opinion; and he found suffi-
cient prosecutorial misconduct that he ordered the indictment be
dismissed. That matter is on appeal. Whether the tenth circuit will
agree or disagree, I know not.

Following the Supreme Court’s opinion in the Mechanic case—if
I pronounce that correctly—I wouldn’t bank a lot on the affirm-
ance of the opinion.

Be that as it may, it has been mentioned here this morning that
perhaps some things should be done. I discussed in mK opinion,
Judge Kane discussed in his opinion, this question of pocket immu-
nity. I have seen press reports sneering at both of us for complain-
ing about pocket immunity and saying that which I am sure is
true, that it is used all the time and that we are just semi-insane
for being concerned about it.

Judge McWilliams on the tenth circuit in the Anderson case,
which Judge Kane decided, gave short shrift to Judge Kane’s criti-
cisms of pocket immunity. I don’t think really it is a matter for ju-
dicial decision. I think it is a matter for legislative decision.

The Congress of the United States, in sections 6001 and 6002,
have explained how immunity is to be given. It is my understand-
ing that when those sections were adopted, they were adopted so
that the legislative branch of the Government could have some in-
formation as to how many people were being given immunity and
what they were being given immunity from.

There are very careful procedures spelled out. To put it in a nut-
shell, the judge’s role in those procedures becomes ministerial. All
he can do is to approve the request, but the request is very, very
closely restricted. It must be made by the U.S. attorney, and it
must be approved by the Assistant Attorney General or his desig-
nee, and it must be in writing. You must have the persun who is
getting immunity in the courtroom, and you must read him the
grant of immunity so he will know precisely what immunity he is
being given, and he is given immunity for everything except perju-

ry.

The problem with the pocket immunity is, and what pocket im-
munity means is, that any assistant U.S. attorney at his whim, if a
particular U.S. attorney permits it, can make a deal with defense
counsel to grant immunity to his client.

Now, in the Kilpatrick case, there was a gentleman who testified
that he had been granted immunity but that he testified—and I
don’t know whether this is true or not because I never heard from
the other side—but he testified that he was told that if you testify
for the defendant Kilpatrick, all bets are off. That is a great way to
block off a defense witness.

That is one of the reasons why I have problems with pocket im-
munity. I don’t think it is much good, but as I say, many, many
lawyers laugh at us for worrying about it. To me, the only way im-
munity can be granted and have it absolutely effective is the way
the statute says it should. If I have any suggestion at all of some-
thing which might be considered, it would be to put some sort of a
penalty on the grant of immunity in any way other than a method
provided by statute.
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I think that the fant of immunity is a matter to be determined
by the legislative branch. The Supreme Court has held that it
surely is not anything to be determined by the judiciary. And I sug-
gest that there should be a careful amendment to the present im-
munity statutes to try to spell out when immunity is to anted.
An inexperienced U.S. attorney in all good faith may well grant
immunity to the person who is wearing the blackest of the black
hats, and then he can convict the lessers.

It is something that I do not think should be permitted without a
full formal record being made as to who is granted immunity and
for what. I do want to say that, in my experience, this is certainly
not the norm. I think that the U.S. Department of Justice and the
U.S. Attorney’s Office, with which I have had eﬁperience, do fine
work. I certainly do not think that there should be any blanket
criticism leveled at the Department of Justice or any of its divi-
sions. I think they do good work. I am a great respecter of most—
well, almost all—of the attorneys in the Department of Justice.

Once in a while, you have some problems, and we had some prob-
lems in this case. I was told, as you mentioned, that there would be
a full investigation made of it by the Office of Professional Respon-
sibility. I have heard via third-, fourth-, fifth-, or sixth-hand hear-
say that an investigation was conducted and that everyone was
cleared. I have never received any official communication from
anybody concerning the investigation. No one ever talked to me;
that I know of my own knowledge. I have asked the shorthand re-
porter who was present in the courtroom at all times and the
courtroom deputy who was present in the courtroom at all times,
and I have asked Mr. Miller, who is the U.S. attorney for the dis-
trict of Colorado, and I have asked defense counsel, and I also
asked the reporter for the Rocky Mountain News that covered
most of the case.

If an%l:)ody from the Department of Justice ever talked to any of
them about what went on during this trial, and I have found no
one who was ever talked to by anyone. I don’t know what the in-
vestigation was or how they arrived at the conclusion they did. I
am not even sure they have arrived at a conclusion. As I say, that
is hearsa&d

But nobody has ever talked to me. In my opinion, I said that the
matter was somethin% which could be refe to our local commit-
tee on conduct, that I thought that it best that it be investigated
inhouse. I still think that.

The Department of Justice is a large organization. It is a fine or-
ganization. Any time you have that many employees, you are going
to have a few problems.

Senator, that is about all I have to say; and if I can answer any
questions, I would be haspy to. ,

Senator ARMSTRONG. Judge, I am grateful to you for what you
have said and for your coming here. And I have a number of ques-
tions that I want to ask, but I would like to comment briefly on
two matters that you have mentioned before I ask you to go
through several quite specific issues that I would like to have your
observations on.

First, you pointed out that the U.S. attorney for Colorado and his
staff have not been the subject of criticism in the Kilpatrick case.
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And while I don’t think I said that in my opening statement, I
want to agree that——

Judge WINNER. No; you did not, sir. I simgley wanted to empha-
size it because I do not want those people to be subjected to unfair
criticism.

Senator ARMSTRONG. No; I agree. I meant that I had not made a
point of saying that they were not involved, but clearly, Mr. Miller
and his people were not the subject of any criticism that I was
aware of either.

Second, you made the observation that the Justice Department
and its divisions should not be subject to blanket criticism. And I
agree with that. In fact, the extent to which, if any, such criticism
attaches to the Department of Justice, is really in part the function
of this hearing, but criticizing people or passing judgment on some-
body’'s professional ethics or how well they are doing their job or
whether they are running the Department right is only secondarily
what we are trying to get at.

The questions which I am trying to agree to at this hearing are,
first: “cﬁmat legislative response, if any, 1s called for by the circum-
stances which have been brought out in the Kilpatrick case and the
Omni case and the others that we are going to look at? In other
words, we have seen some court decisions in which the courts have
been highly critical of some aspects of the handling of certain spe-
cific cases.

The question is, Is there anything that is needed in the way of a
legislative response? Do we need to change the law? And in fact, I
am going to ask specific questions.

Second, to what extent, if any, do we need to hold the De
ment of Justice or IRS accountable for their management of the
Department and the enforcement of the present law? In the final
analysis, no matter what laws are on the books, if prosecutors and
the others are not scrupulous in their ethical stangatda, then you
get a situation of selective enforcement, of improper immunities,
use of the grand jury process, violation of the Constitution—which
is cited in your opinion—and while it isn’t primarily the function
of this subcommittee or of any committee of Congress to pass judg-
ment on individuals, if there is a pattern of failure to manage prop-
erly or failure to insist on high standards, then I think we want to
tt_nov% that, and we are going to see that some effort is made to rec-

10,
ith that as a basis, judge, I would just like to go through sever-
al of the items mentioned in your decision in a very informal way
and just ask you to comment both from the standpoint of manaqe-
;pent of the enforcement system and from the standpoint of legisla-
ion.

Now, first is this question about the grand jury. You made a
great point and groperly so that the grand jury process has been
ab . One of the issues you raised was the question of swearing
in special IRS agents as agents of the grand jury. Now, if I under-
stood your point 'correct:lg,e it is that it is improper to do so. My

uestion is, what should be done about it? Is this a common prac-
tice? Hae it been something you have observed previously?

Judge WINNER. No, sir, I have never observed it previously. In
posttrial briefs, I was told that it had been done other places. Some
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courts have found nothing wrong with it. Other courts have found
that it is improper.

The function of the grand jury as I understand the history of the
grand jury is that it was to be a neutral body standing between the
citizens and the king. I believe that is a part of the Magna Carta. I
believe that is a part of our American system of justice. Every time
a grand jury is impaneled, it is recommended that the judge in-

eling the grand jury read to them or give to them a cogey of the
instructions to the grand jury prepared by the Judicial Center of
the United States. Those instructions emphasize that point, and
the point is that the grand jury is to be totally independent.

To me, it is a contradiction of terms to have an independent, qua-
sijudicial body employ, as one of its agents, agents of the prosecu-
ti:er:l. lI)ju.::t: can't reconcile it in my thi‘r’ﬁ:ing. That is why I am both-
e y it.

Now, certainly, I have no objection to having the grand jury be
given the power to employ agents—investigative agents—but they
should be answerable to the grand jury and they should not be an-
swerable to the prosecutor if we are going to retain the concept of
an independent grand jury. That is my thinking on it.

Senator ARMSTRONG. Judge, according to the records, as I under-
stand it, a Mr. Jake Snyder administered an oath of secrecy to an
IRS special agent by the name of Bendrop. And the point is that he
didn’t have the authority to administer such an oath.

Judge WINNER. Well, sir, ] am going to differ from you just——

Senator ARMSTRONG. I am here as your student.

Judge WINNER. I am just going to differ in a small particular.
Mr. Snyder did indeed inister an oath. He did not have the au-
thority to administer an oath, and the Government concedes that.
Prosecutors can’t administer oaths. They can do lots of things, but
that is one thing that the legislative branch has not permitted
them to do.

Now, as to the secrecy matter, for countless years it was the
custom to tell everybody who appeared before the grand jury, and
it is still the custom in our State courts, that everything that goes
on before the grand jury is secret and you cannot disclose any-
thing. And if you do, you are in contempt. The Congress amended
that rule after a great deal of study and input from the American
Bar Association and many others. And it is now expresslymséaelled
oq: in the rule that no oath of secrecy can be administered to a
witness.

The grand jurors, the shorthand reporter, and counsel are sub-
ject to the secrecy requirement; but the rule expressly says no oath
of secrecy can be administered to a witness. Witnesses were put
under an obligation of sec in this grand jur[\;aproceeding. Again,
in the Government's brief, they acknowledge that that was wrong,
but they said it was so-called * ess error,” and perhaps it was;
but perhaps it wasn’t because some of the witnesses who were
given the obligation of secrecy were lawyers who, if they lived up
to their obligation—and I never did ask them whether they did or
didn’t—could not even communicate to their own client what went
ggihArlgl that puts them in an impossible ethical bind; and that

ered me.
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Se;xator ARMSTRONG. The point is that Mr. Snyder was an attor-
ney for——

udge WINNER. He was an attorney with the Tax Division of the
Department of Justice, and he was the principal trial attorney
during the trial, and he was the principal attorney conducting the
grand jury investigation.

Senator ARMSTRONG. Would it be reasonable—and you under-
stand, Judge, that I am not an attorney—I am here in my role as a
legislator, and I want to stay completely clear of trying to practice
law. Is it fair for me to assume that somebody in the professional

ition that he was in would know that it was improper to admin-
1ster such an oath?

I am not really asking whether he did or not. I am just saying: Is
that a reasonable frofeesional position——

Judge WINNER. I am going to quibble with you a little bit.

Senator ARMSTRONG. All right. :

Judge WINNER. | am going to say it is reasonable to presume he
should know it.

Senator ARMSTRONG. Thank you; that is what I want to know be-
cause what I am really. trying to elicit is the kind of questions that
I will want to put to the Justice Department next week.

Judge WINNER. I do not wish to suggest that he did know it. I do
not wish to suggest that what he did was not done innocently.

Senator ARMSTRONG. I understand; but it is reasonable to assume
that he should have known?

Judge WINNER. Yes, sir. I think he should have. .

Senator ARMSTRONG. And it would be reasonable, I take it, in
your view to assume that the Justice DeYartment, having been
through this experience in your court, would make some effort to
makr:s this known to people in similar circumstances in other
courts. |

Judge WINNER. I would think it would be covered in a basic
training course in criminal pyrocedure.

Senator ARMSTRONG. All right. Let me just make a note, and we
will ask them if there is such a basic training observation.

Judge, the Government characterized at one point as “silly and
frivolous” the concerns which—the matters which were criticized
by the court. And I believe that the court was concerned about the

i{gant phraseology. I guess there——

t me ask this in a neutral way. If I understood what happened,
there was a concern on your fart that the Government simpl
didn’t take these issues seriously. Is that a fair characterization

Judge WINNER. That is correct. They didn’t take them seriously.
They openly said they were silly. To me, when there is reason to be
concerned about the violation of a man’s fundamental rights which
mas); put him in prison, I cannot think that is silly.

nator ARMSTRONG. The next note I have deals with a matter
which you referred to a moment ago, and that is the question of
trying to impose secrecy obligations on witnesses who were in fact
also ;iroviding legal counsel. I think you have already explained
that. If you impose such an obligation on a lawyer, you inhibit his
ability to represent his own clients.

Judge WINNER. I think you do worse than that. I think K(:Bu put
him in a position that he is violating his ethical duties to his own
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client. So, if he obeys the obligation imposed upon him, he may get
disbarred; but if he doesn’t get disbarred, then he is violating the
obligation. He has really got a tough problem.

Senator ARMSTRONG. Now, I would like to talk about Mr. Richard
Birchhall. I understand he is an attorney and a former Tax Divi- -
sion lawyer. He did testify before the grand jury in his capacity as
an attorney for one of the defendants.

Judge WINNER. Yes, sir.

Senator ARMSTRONG. While questioning him in a bar, prosecutor
Snyder allegedly violated Federal rules of criminal procedure—the
secrecy provisions—by tellinq: Birchhall about matters before the
grand jury, telling Mr. Birchhall he was a potential target and
mentioning testimony about a personal relationship of Mr. Birch-
hall’s, a comment which was bothersome to the witness because of
his marital problems.

Birchhall was later left in a room where grand jury transcripts
were stored, with transcripts and material lying on a table in plain
sight. Birchhall, I understand, scanned some of the material, and
he claims that ‘“Mr. Snyder tried to persuade him to breech his
ethical duty of confidentiality,” and he attributed to Mr. Snyder a
remark that “‘even if the defendant wasn’t guilty, the Government
would break him with the cost of the defense.”

If all of this is true, I take it there is no doubt that this would be
. grossly improper conduct.

Judge WINNER. If that was true, it certainly would be grossly im-
proper. That was the substance of Mr. Birchhall’'s testimony. I
made no finding that those thirgs happened. I never did hear any
testimony contradicting it. I am told that there was later testimony
contradicting it. I made no finding on it; I simply recite testimony
which was given.

Senator ARMSTRONG. I understand. The reason why that is of
particular interest to me, aside from just the fact that it does raise
the question of propriet¥, is that in the first telephone call
which I received—the first of many telephone calls which I re-
ceived—from Mr. Kilpatrick, his assertion to me was that the Gov-
ernment didn’t necessarily expect to win the case, but what
they were tﬁg to do was to put him out of business, that the pub-
licity attendant to the indictment and subsequent prosecution
would be sufficient to raise enough doubts about his business deal-
ings that it would put him out of business.

And if I remember—and Mr. Kilpatrick when he has a chance to
speak tomorrow can contradict me or refresh my recollection or
whatever—but my recollection of that conversation is that they-
simply didn't like the business he was in and intended to use pros-
ecution—the indictment—to simply ruin his reputation.

And that is the essence, if I understand it, of what Mr. Birchhall
was told, that they were %;m%nt; break him just by the process,
whether or not they could find hir m or not.

Judge WINNER. t was Mr. Birc 's testimony; yes, sir.

Senator ARMSTRONG. I understand, and I understand you didn’t
enter a finding on it; but I just wanted to be sure I have the correct
understanding of what the testimony was.

Judge WINNER. Yes, sir; that is correct, sir.
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Senator ARMSTRONG. I would now like to turn to the questions
regarding the alleged harassment of the expert witness from the
University of Washington. I am not sure how he pronounces his
name. It is Prof. Rowland Hjorth.

Judge WINNER. ]I think it is Horth.

Senator ARMSTRONG. Horth?

Judge WINNER. I think that is a silent j; I believe.

Senator ARMSTRONG. The staff tells me that your recollection is
the same as ours—a silent j. Professor Hjorth is a tax law professor
at the University of Washington. He is an expert who was em-

loyed by defense counsel and was permitted to testify as an expert

fore the grand jury.

Evidently, his views were significantly different than those of the
prosecutor, Mr. Snyder, who reportedly bragged on frequent occa-
sions that he had never taken a course in taxation and knew
almost nothing about it. During a recess, it was brought to my at-
tention that Professor Hjorth was apparently brow-beaten and ridi-
culed by the prosecutor; and in response to this issue, the Govern-
ment’s brief did not deny that the occurrence took place and called
it poor judgment. Mr. Snyder apparently told Mr. Hjorth that his
testimony disgraced him and implied that the Tax Division of the
Department of Justice would complain to the University of Wash-
ington Law School.

Now, I am assuming that you entered no finding on that issue.

Judge WINNER. No, sir; I did not.

Senator ARMSTRONG. But the question I would like to ask you is
this: Were this to be true, there is no doubt that this would be a
gross violation of the rights of the expert witness?

Judge WINNER. Right, sir. The expert witness has a great many
rights, as does witness, but even more importantly, rights of the de-
fendant. If a defendant can’t present expert testimony without
having the expert threatened with getting his job, we don’t have a
defense system in America today; but whether it happened, I don't
know. I do know it is all hearsay—by hearsay, I mean it is all the
professor’s testimony except for one thing—the transcript reflects
that the prosecutor frequently stated that he had never taken a
course in tax law.

Now, that is from his own lips.

Senator ARMSTRONG. As far as I know, we do not have Professor
Hjorth scheduled to testify. We may do that at some point, but he
was quoted in a newspaper article that came to my attention as
saying that he would never willingly testify before a grand jury
again. And he said this as a person who had been summoned re-
peatedly on prior occasions as an expert witness.

Judge WINNER. He testified that he would never testify as an
expert witness again. Now, that testimony he gave. He said he had
had it, so far as being an expert witness was concerned—never
again.

Senator ARMSTRONG. I don’t think there is any point in pursuing
the matter of the conversation between Peter Parrish, a former
IRS agent, and the prosecutor, Mr. Blondon; but let me just note
for the record that we were discussing earlier the question of vio-
lating secrecy of the grand jury process.
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The same question is raised by the question of IRS agents writ-
ing letters on the U.S. attorney’s letterhead. Special agents of the
frand j ? were authorized by prosecutors to write letters on the
etterhead of the U.S. attorney although without the knowledge of
the U.S. attorney. These letters further breached the Federal rules
of criminal procedures on secrecy and disclosed the identity of per-
sons and transactions under grand jury scrutiny.

J udfe, I would now like to turn to this question of pocket immu-
nity. I was very much interested in your observations about that
earlier. You said first that you thought there ought to be some
kind of penalty for a prosecutor who improperly uses his preroga—
tive of granting pocket immunity. What do you have in mind—
:\fhat‘;? kind of a penalty? And is there no penalty at the present

ime ,
Judge WINNER. I know of no penalty at all. I think that it is
something that can be done and i1s done very frequently, and it is
done with the approval of some courts. I think it is a legislative
decision as to whether the Congress of the United States is entitled
to have a record of everglgrant of immunity; and there ought to be,
in my judgment, a prohibition against a grant of immunity, save
lta;nd t:::c:st in accordance with established procedures spelled out
y statute.

I used the word “penalty,” and I don't know what the penalty
should be; but it ought to be more than a slap on the wrist.

Senator ARMSTRONG. When you say a penalty, do you mean a
penalty against the prosecutor who uses it improperly?

Judge WINNER. Yes, sir. )

Senator ARMSTRONG. Not something that would necessarily void
the immunity?

Judge WINNER. Oh, no, no. Just a penalty against the prosecutor
who uses it, just to try to make them obey the law that Congress
has created.

Senator ARMSTRONG. And at the present time—forgive me for
not knowing this fact—but at the present time, does Congress re-
ceive a report of these grants of immunity?

Judge WINNER. The Congress does receive a report of formal
grants of immunity, that is of all immunities granted pursuant to
statute. They have absolutely no knowledge concerning the so-
called pocket immunity. The requirement for that report was estab-
lished 10 or 15 years ago, somr:axin,g like that, because of criticisms
which surfaced at that time concerning the lack of knowledge on
the of anybody who was getting immunity. i

I dea’t 1 to whom the report is made, but there is a report
made; and it is available.

Senator ARMSTRONG. Of formal immunity? _

Judge WINNER. Yes, sir; by the Department of Justice.

Senator ARMSTRONG. In the case of Mr. Kilpatrick, you men-
tioned that the prosecutor, Mr. Snyder, evidently told Ric Bell
that—and I think this is a quote—*“if Richard testified for Mr. Kil-
patrick, all bets are off.”

Judge WINNER. Yes. )

Senator ARMSTRONG. He had been offered immunity.

Judge WINNER. That testimony was very fuzzy. He testified that
the statement was made that if he testified for Mr. Kilpatrick, all
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bets are off. His brother, who was a lawyer and was representing
him, made a statement for the record that he understood that to
mean that, if he committed perjul'i‘xi,l all bets are off. The lawyer-
brother understood it that way. The witness-brother understood
that if he testified at all, all bets were off. And the witness thought
that if he testified, he had no immunity; at least that was his testi-
mony. That is another reason that pocket immunity, in my judg-
mex;(t;d is a mistake because it always will get fuzzy as to what 1s
to.

Senator ARMSTRONG. Your point is that, if immunity is granted,
it should be on the record?

Judge WINNER. Yes, sir.

Senator ARMSTRONG. It shouldn’t be that casual?

Judge WINNER. Absolutely. Under the statute, you have to read a
written order granting the immunity and spelling out what the im-
munity is and its extent. It was always my practice, and I believe it
is the practice of most judges, to supply the recipient of the immu-
nity with a copy of the written order. Then, there is no uncertainty
about all bets being off.

Senator ARMSTRONG. I am going to guess, Judge, that that will be
a matter of legislative inquiry.

Judge WINNER. I would think so.

Senator ARMSTRONG. There may be some aspects of this that
frankly are just beyond the reach of legislation; but that sounds
like an area that we could productively get into.

One of my notes here is an allegation of extraordinarily discour-
teous treatment of an attorney by the name of James Triese, him-
self a former U.S. attorney for Colorado. I don’t know that we can
do anything about that. ] am assuming if what I have here in mg
notes is correct and he was rudely handled, that may be too bad,
but that is not something we can get at. This question of the immu-
nity, we undoubtedly can.
udge WINNER. That is a personality matter.

Senator ARMSTRONG. Exactly. Judge, do you have a recollection
of the issue that came up about the defendant Decland O'Donnell
ap'})earin before the grand jury without counsel?

udge WINNER. Yes, sir.

Senator ARMSTRONG. What is the issue there? I don’t quite un-
derstand that.

Judge WINNER. The issue there is what lawyers uently refer
to as the Messiah problem. Messiah was the name of the person in
a case before the U.S. Supreme Court, which restricts the power
and the right of the prosecution to communicate with indicted de-
fendants who are refresented by counsel. There is a difference of
opinion among dpeop e as to whether that rule does or does not,
should or should not apply to unindicted defendants. Of course, the
law enforcement agencies think it should not; and of course, all de-
fense lawyers think it should. And there is a difference in the opin-
ions. Mr. O’'Donnell was taken before the grand jury at a time that
it was undisputed that he was represented by counsel, and there is
a question there as to whether that was or was not a violation of
Messiah.

I made no ruling on it. I simply said that the problem was there
and that he might be jeopardizing in some future case a conviction
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becaltasge of it; but I did not express an opinion as to what the result
wou .

Senator ARMSTRONG. With respect to jeopardizing some future
conviction, that reminds me of your reference to the Mechanics
case. Maybe we ought to explore that a little because I thought the
point of the Mechanics case was that, after a conviction, you can’t
go back and get at the abuses of a grand jury. In other words, you
can’t overturn a corviction.

Judge WINNER. That is correct, sir.

Senator ARMSTRONG. Because of grand jury abuse.

Judge WINNER. It is my understanding that it is the holding of
the majority of the Supreme Court that, because a trial jury found
guilt, then there is no problem about probable cause, and therefore,
there is nothing wrong with the grand jua indictment. Well, I am
a great admirer of Justice Sandra Day O’Conner and I wholeheart-

&agree with her dissent in that case.

nator ARMSTRONG. I see. But what it emphasizes, though, is
that unless there would be some change in the outcome of the Me-
chanics case, that it makes it doubly important that the grand jury
procedure be sanctified.

Judge WINNER. Oh, absolutely, sir; absolutely.

Senator ARMSTRONG. I have, and I will ask the Justice De
ment at the right time about the question of transcripts. As I un-
derstand it, there is an issue that the grand jury transcripts were
ix: t;::)he custody of the IRS, and they should have remained with the
attorney.

Judge WINNER. I don’t believe there is an issue on that. I think it
is admitted.

Senator ARMSTRONG. They have admitted that they have done it,
but there is no legislative i1ssue in the sense that it is clearly im-
proper at the present time. They just shouldn’t have done it.

Judge WINNER. It is clearly improfer at the present time. The
only possible legislative issue is: Should any penalty be imposed for
violating the present rules?

Senator ARMSTRONG. Then I suppose there is an oversight ques-
tion as there is in all of this of what steps has the Justice Depart-
ment taken to avoid this being a habitual practice, obviously. In a
large and complex legal system, mistakes will occur; and if this is
the only timne it happened, fine, but if it happens all the time—a
regular and frequent thing—then it would be a source of concern
from a management standpoint.
lmJudge WINNER. This is the only time I have ever known of it to

pen.

nator ARMSTRONG. Tempers by prosecutors: one of the things
which comes to my attention is that one or more of the prosecutors
shouted at you from counsel’s table.

Judge WINNER. Oh, no. He wasn't at counsel’s table. He was
back in the spectator section. '

Senator ARMSTRONG. He was back in the spectator section?

Judge WINNER. Oh, yes.

Senator ARMSTRONG. But it was a prosecutor?

Judge WINNER. Yes; in a way. It was a ver{ unusual situation.
He was a prosecutor when the jury was out of the courtroom, but
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he was a spectator when the jury was in the courtroom. This trial
had its odd aspects.

Senator ARMSTRONG. That is very clear. The whole thing is just
far beyond my experience, and what I am trying to do is just find
out what I need to know in order to relay to the Department of
Justice. You made the point that you didn’t want to have a blanket
criticism of the Department, and I agree with that; but I can report
to you just in passing that, at least to some extent, there has been
an attitude on the part of the Department of Justice to simply
close ranks behind their people. And that is a natural bureaucratic
response, but it is not necessarily an admirable one.

In reviewing the notes from Judge Kane's decision, which you
are familiar with, the same issues really arise: special grand jury
agent, improper, summarization of evidence. I think we have not
talked about that. Is there a question that I should try to raise
about that?

Judge WINNER. Senator, my study of the grand jury transcripts
was not as detailed as Judge Kane’s, and I did not catch that.
Judge Kane explains it in his opinion, and 1 have no personal
recollection of it.

Senator ARMSTRONG. I understand. We will put both your opin-
ilon -and that of Judge Kane in the record, along also with the Omni

ecision.

[The opinions of Judge Kane and Judge Winner and the Omni
decision follow:] -
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"U.S. vs. KILPATRICK"

MIKE WALLACE: Tax shelters—-they may not be cut out, but they're sure to be cut
back if the Administration succeeds in getting a new tax code. Tax shelters are also
what this story is all about, the U.S. versus Kilpatrick. Last year, Americans
sheltered $20-billion of income, twice what they did two years ago, and maybe
that's why the Justice Department and the IRS were so zealous in going after
Wtitiam Kilpatrick, a Denver promoter, who sold what he and his attorneys thought
were perfectly legal tax sheiters, like others in which people avoid income taxes by
putting money in an IRA or tax-free municipal bonds, or by becoming a partner in
oll or gas drilling. Kilpatrick says that three Justice Department tax attorneys were
so intent on trying to put him in jail that they repeatedly abused their power.

WILLIAM KILPATRICK: I was guilty, make no mistake about it. 1 was guilty of
everything they charged me with. 1 was also gullty of breathing, 1 was guilty of
being alive, 1 was gullty of showing up In court--none of which is a crime, and
neither is the things with which they charged me. But they destroyed my
reputation, or tried to. They destroyed my business, and stated, "We may not be
able to put Kilpatrick in jail, but we can break him, and we intend to.”

WALLACE: Kilpatrick's tax shelters were in coal and methanot research. These are
some of the plants he financed with investors' money. The investors in turn got big
tax write-offs for the start-up money they had put in.

Attorney Jim McKennea is one of the Congress's leading investigators into tax
collection abuses allegedly committed by the IRS against U.S. citizens.

JIM McKENNEA: Kilpatrick was selling tax shelters. He wasn't selling Bermuda
sea grass. He was selling coal investments. When they were looking for alternative
fuels, he was selling hydrogen, things which Congress had in fact enacted to direct
investment in that direction. The IRS has a different set of values. They don't like
that policy, so they ignore it. Kilpatrick's caught in the switches because the IRS
has decided they're going to shut down on tax shelters of any kind. These were the
most clean-cut legitimate kind,

WALILA:I:E: Kilpatrick says he did everything he could to make sure his tax sheiter
was legal.

KILPATRICK: What on earth is going on? 1 spent a million eight hundred thousand
dollars in legal fees before we ever put a project on the streets. Is this legal? Is
this what the government wants? Are we in compliance with it? But it comes back,
and you say, well, what happened to my attorneys? What did 1 spend all that money
for? 1 could put an iltegal program together on Saturday afternoon all by myself.

WALLACE: Among those who okayed Kilpatrick's shelters were several prominent
tax attorneys, including Bob Grossman, a former Justice Department Tax Division
prosecutor.

|
Did the government know that this Kilpatrick tax sheiter scheme was legal, in your
estimation? )
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BOB GROSSMAN: | don't think they cared if it was legal or illegal. They were out,
it appears to me, to get the promoter,

WALLACE: You paint a picture of, In this case, the Department of Justice and an
IRS bent on making an example of a tax shelter promoter, just to scare other people
from getting involved in tax shelters. Is that it?

GROSSMAN: That's the message. It couldn't be any clearer than that.

WALLACE: Robert Miller, the U.S. Attorney in Colorado, says that's not why the
government went after Kilpatrick. He co-signed the indictment against Kilpatrick
and his associates.

ROBERT MILLER: Well, 1 was satisfied that there was enough to charge him with.
Whether or not it can finally be said that indeed it was abusive, is a question that
remains to be decided by a jury.

WALLACE: You're not against tax shelters?

MILLER: No, I'm not against tax shelters that are according to the law.

WALLACE: And according to the law means--?

MILLER: That they're— that they're not-- they're not defrauding the United
States government or anybody else in the process of setting them up.

WALLACE: And how do you defraud?

MILLER: Well, there are many different ways to do it. I've had some where--
where— involving gold mines where (neither) the gold nor the mine was there.

WALLACE: Well, that's out and out fraud. I mean, that's—
MILLER: Yes. That's what I'm talking about.

WALLACE: Which is not the case in this one.

MILLER: No, it was not—- that is not the type here.

WALLACE: Kilpatrick's case was the flagship case in the government crackdown on
tax shelters. Three Justice Department prosecutors handled it—Stephen Jake
Snyder, Thomas Blondin and Jared Scharf. When the case finally went to trial, both
sides said they expected it to last up to eight months. Instead, Federal Judge Joln
Kane dismissed 26 of the 27 counts against Kilpatrick and the others in just half a
day, ruling that Kilpatrick had committed no crime as charged. But {t was the
publicity generated by the Indictment that had caused Kilpatrick to lose his business
and file for bankruptcy. )

That sent Kitpatrick to ses his senator, Republican Willlam Armstrong of Colorado,
who looked into the case and concluded that the prosecutors had the grand jury
stacked against Kitpatrick.
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SENATOR WILLIAM ARMSTRONG: The grand jury, instcad of being an impartial
investigating body designed to-- to determine the truth of the questions that had
been at that point railsed against Mr. Kilpatrick or someone else, was turned into a--
a different kind of creature. Really, instead of being Impartlal, it was subverted
into trying to find something to-- to bring against him,

WALLACE: A creature of the prosecutor?
SENATOR ARMSTRONG: Exactly.

WALLACE: Richard Birchatl, a former Justice Department tax attorney,
represented one of Kilpatrick's partners. Birchall says that Prosecutor Snyder tried
to ply him with drinks to get him to reveal privileged information.

RICHARD BIRCHALL: They attempted to get me drunk in the Landmark Inn. 1 was
to appear before the grand jury the next day. Rather than meeting at the Federal
" Building, which I thought was the proper place to meet, it was held in a bar.

WALLACE: Did he not accuse you of some sexual shenanigans?

BIRCHALL: Snyder was interested in sexual affairs that might have some bearing
on the individuals involved so that they might agree to testify for him and. . . .

WALLACE: When the drinks and the pressure didn't work, Birchall claims that
Snyder even threatened him with prosecution.

Mr. Birchall, you've said, and 1 quote you, "It was one of the worst investigations
I've ever read about, heard about or seen, from beginning to end."

BIRCHALL: 1If [ heard it once, | heard it a dozen times, that the purpose of this
case was to put-- put certain people out of business, put them out of business.

WALLACE: Who told you this?
BIRCHALL: Mr. Snyder, on several occasions, told me that.

WALLACE: Another story--that of tax law professor Ron Hjorth of the University
of Washington Law School, who testified before the grand jury that the Kilpatrick
sheiter was legal. Hjorth says that, after his testimony, he was bullied and
threatened by Department of Justice attorney Jake Snyder.

PROFESSOR RON HJORTH: 1 don't know that anyone in my life has ever insulted
my integrity before. l— 1 was— this is certainly the first time that anyone has done
it to my face. It was a government authority that did it.

WALLACE: And it was Federal Judge Fred Winner who began to unravel what the
government did to Kilpatrick--for it was Winner, 71 years old, who granted
Kilpatrick a new trial after Kilpatrick had been found guilty of the rematning minor
count in the indictment. Winner's reason? He wrote that the three Justice
Department prosecutors, Snyder, Blondin and Scharf, were gulity of "repeated
excesses” in the course of thelr investigation, including "browbeating" and
"ridiculing" one witness and threatening another.
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At the center of the dispute is a controversy about just what went on Inside the

grand jury room here in the Federal Courthouse in Denver. Kilpatrick and his

attorneys allege that the Department of Justice prosecutors broke the rules--legal

rules—-and ignored ethical considerations in their zeal to get indictments against

:lhllllam Kilpatrick and his associates, the men who put together this massive tax
elter

What's in it for Jake Snyder to go after Kilpatrick so hard?

McKENNEA: A scalp; it's a career chevron. They move up in the hierarchy.
Instead of being hired by a 20-man firm when they leave the Department of Justice,
they get-hired by a 50-man firm. It's self-interest. It's what motivates the world.

WALLACE: And Senator Armstrong goes even further.

SENATOR ARMSTRONG: There Is a-- a very strong appearance that they were just
out to get Bill Kitpatrick, that somebody didn't approve of his business practices and
tr.ied to— to put him out of business, whether or not there was a violation of the law.

WALLACE: These are tlie people who are supposed to»be. the guardia:: of the law.
SENA‘I‘OR ARMSTRONG: Indeed.

WALLACE This is the P.eagan Administration's Justice Department It seems so
out of character. I mean, they profess one thing and act another. No?

SENATOR ARMSTRONG: Well, 1 think that, yes, I think you're right. This is—- it
raises all kinds of terrible questions.

WALLACE: Through almost three years of grand jury investigation, Kilpatrick and
his assoclates had all their business records subpoenaed and even had the IRS snoop
through their office garbage. Yet another abuse: according to Judge Winner the
Justice Department coerced witnesses against Kilpatrick to.testify in exchange for
a promise of immunity, a practice known as pocket immunity.

Shella Learner was Kilpatrick's secretary. The prosecutors asked her for testimony
against her boss. When she told them Kilpatrick had done nothing wrong, the
prosecutors withdrew the offer of immunity and indicted Miss-Learner.

KILPATRICK: The mere fact that you have to give someone immunity implies that
maybe they've done something wrong and that maybe they are going to be-- have
their character assassinated, have their integrity impugned, they're going to go to
. They gave immunity to, what, 22 people; sald, okay, we're going to let you off
you just help us get this crook. They had already seen what they gould do to me.
They could destroy my business, they can destroy my life, they can destroy my

business connections, my business associations, get me thrown out of the:banks in . .

the United States. Doesn't take a card-carrying genius for the man standing here
Just hearing the words, "Okay, we'll give you immunity, if you'll just help us and tell
us what we want to hear."

WALLACE: Federal Judge John Kane, who threw out 26 of the 27 counts in the case
against Kilpatrick, has strong opinions about pocket immunity.

“Informal immunity,” you write, "apparently is in widespread use by the Justice
Department,” which you call "a damnable practice”.
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JUDGE JOHN KANE: And that's my opinion, that it's a damnable practice. Two
people involved in robbing a bank, and one of them receives no prosecution, no time,
and the other one is prosecuted.

WALLACE: When Fred Winner, the other judge in this case, wrote his opinion that
there was misconduct by the U.S. government, the Justice Department tried to
suppress what he had written. But their strategy backfired, and the story ended up
on page one all over the country, and the Justice Department reversed itself and
apologized for trying to suppress it.

But after the Justice Department apologized for trylng to suppress the opinlon, the
three Justice Department attorneys, Blondin, Schar{ and Snyder, about whom Judge
Fred Winner had written, went to an outside counsel to try to keep the judge's
opinion from being published. When we asked the three of them to appear on
camera, they declined, saying the Justice Department wouldn't let them. But
recently one of the three attorneys, Jared Scharf, resigned from Justice and agreced
to speak to us on camera. Then, however, he sent us a list of conditions under which
he would appear, among them that he would have editing control over his own
interview and that CBS would put up $25,000 in collateral to assure Scharf that his
demands would be met. This time we declined.

In September of this year, after thrce years of trauma for Kilpatrick, the case
finally wound to its conclusion.

Federal Judge John Kane dismissed all charges against all defendants and sald the
prosecutors had engaged in reckless and systematic distortion of evidence in
convincing the grand jury to hand down the indictments.

At a recent news conference, U.S. Attorney General Willlam French Smith was
asked about Judge Kane's decision.

WILLIAM FRENCH SMITH: We do not think that the-- based upon our investigation
and inquiry so far, that the-- that the language contained in that opinion is justified
by the facts, but that is something that we are re— reviewing at the present time
and we'll have something to say about later.

WALLACE: Nonetheless, Judge Kane continues to call the case a travesty and
continues to say that the grand jury was nothing more than a rubber stamp.

JUDGE KANE: The purpose of a grand jury, from the time of the battle of
Runnymeade, from the time of Magna Carta, has been to protect private citizens
from— from governmental action and governmental interference.

WALLACE: And that government interference has taken its toll, Though Kilpatrick
has won his battle against the government, he has flled for bankruptcy and closed
down his business. But Kilpatrick was lucky, for he had the money to sustain a long
legal battle.

How much do you think you've spent altogether on your defense?

KILPATRICK: About $3,750,000.

WALLACE: Really? Humph!
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KILPATRICK: And that's the interesting part. You know, there's a lot of people in
jail in the United States today because they flat ran out of money. I want the next
bureaucrat that thinks about doing something like that I want him to think long and
hard, "Oh, my God! What if [ run into a son of a bitch like Kilpatrick that's not
going to lay down and roll over and do it, and what if maybe he happens to have
some backing to be able to stand up long enough to keep it from happening?”

WALLACE: Senator William Armstrong of Colorado has announced that he will hold
Senate hearings next month to determine the extent of the Justice Department
improprieties. Meanwhile, the Justice Department says it plans to appeal Judge
Kane's decision to a higher court.

(Announcements)
A FEW MINUTES WITH ANDY ROONEY
DIANE SAWYER: Tonight is a big one for Andy Rooney. one he'd really like to win.

ANDY ROONEY: The Super Bowl game is next Sunday, and this year it's being
broadcast by ABC, opposite 60 MINUTES. So, it's sort of nice of me to mention it
at all. But because a lot of Americans who aren't real fans watch the game, 1
thought it might be a good idea for me to explain some of the phrases you'll be
hearing from the game announcers. When you hear one of them say, "This is a
passing situation,” he means it's third down. When he says, "This Is a kicking
situation,” it's fourth down. "He was really hammered.” "Hammered" is this year’s
word. It means that someone was blocked or tackled. "Shaken up." When they say
someone was shaken up, it means the man lying on the field probably has a broken
leg or a dislocated shoulder. When a player is hammered, he's often shaken up.
"That's a smart move by the coach.” Here, the announcer is either a former ptayer
or a former coach, and he wants you to know he understands the game better than
you do. "He lost his concentration.” The receiver dropped the ball. "He's an
underrated player.” This doesn't reaily mean anything; the announcer's just filling
time. "He has great hands™ means he can catch the football.

*This game is far from over." This means thai the game really is over. It's in the
fourth quarter, there's still nine minutes to play, but the score is 37-to-3 and the
trouble is they have 14 commerclals they want to show you; so, they don't want you
to leave. "What a year this young man has had.” This doesn't mean much, either.
Don't forget, they're going to be on for six hours next Sunday, and they have to keep
talking. "That's a ball that never should have been thrown." They say that when
there's an interception. "I'll bet he'd like to have that one back" is ancther way of
saying the ball was intercepted. "The ctock continues to run" means, of course, that
the clock is running. And "Flags are down all over the field." The officials have
seen one of the players violating the rules. So, there you have it. [ hope this little
explanation makes it more enjoyable for you to watch San Francisco beat Miami
?ext Sunday, but don't go away.. The clock continues to run and this show is far
rom over.
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LETTERS

DIANE SAWYER: Most of the mail we got this week was about the Unlversity of
Texas student who was accused of child abuse and then cleared by a grand jury. One -
viewer wrote: " ... Our society has suddenly come full circle, from total disbellef
of a young child's accusations to blind acceptance. .. ."

But there were also letters like the one we got from a doctor who runs a sexual

abuse treatment team. "...We are appalled that 60 MINUTES--an otherwise

progressive program--has returned to the dark ages... We would be glad to

educate you concerning the ramifications of a molested child not being

believed. . .

About our story on Andreas Papandreou, the prime minister of Greece, a viewer

wrote: " ... It doesn't matter if he occaslonally tweaks our pride. He's doing what

he feels is ln the best interest of Greece. . . .

But there was also this: " ... Clearly, Mr. Papandreou's abrasive political style is

not born of patriotic concern. . . but of political consumption. The idea of pushing

the U.S. around inflates the Greek ego like few other thingscan. ... "

I'm Diane Sawyer.  We'll be back next week with another edition of 60 MINUTES.
(Announcements)

(Excerpt from "The Other Tinsel Town" ~egment, during production credits)
{Announcements)

(Excerpt from "The Other Tinsel Town")

ANNOUNCER: Ciskei, where black South African workers are forced to live and
children go hungry.

WOMAN: In many instances children vomit bubbles in the school because they have
nothing in their tummies.

ANNOUNCER: Ciskei, created by South Africa, ruled by intimidation and military
force. The story, tomorrow on the CBS EVENING NEWS WITH DAN RATHER.

ANNOUNCER: This is CBS.
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Senator ARMSTRONG. Judge Kane makes the point that IRS
agents appear before the grand jury without supervision, and he
raises the question of confidentiality, which we have talked about;
extensive access to materials generated by the grand jury was al-
lowed, again a matter we have been discussing; the grand jury in-
vestigation was improperly used to get information from subse-
quent intended civil tax enforcement; the prosecutors of the case
were reported to be irude, arrogant, and obnoxious; the prosecutors
and agents frequently released information about the grand
jury investigation and targets in viclation of Federal rules of crimi-
nal procedure; the prosecutors required grand jury witnesses to
keep appearances before the grand jury a secret, the violation we
talked about earlier which would seriously compromise the role of
an attorney.

He mentioned the point of pocket immunity. The prosecutors ap-
parently ignored entirely the Federal immunity statute. In his
opinion, at least according to my notes, the Government acquired
grand jury testimony from 23 witnesses by means of informal
grants of immunity through letters of assurances that the wit-
nesses would not be prosecuted. These grants were also known as
pocket immunity. No witness, apparently not one of this group of
witnesses a* least, was ever granted statutory immunity nor was
any attempt ever made to get it for them. It was all on the basis of
informal proceedings. Also, it is noted the prosecutors gave confus-
ing signals to the grand jury about the effect of the pocket immuni-
ty. The prosecutors gave witnesses with pocket immunity conflict-
ing instructions as to their rights against self-incrimination when
appearing before the grand jury.

I don’t want to put words in your mouth, but just for the record
of this proceeding, I note that you seem to be nodding your head in
agreement.

_Judge WINNER. Yes, sir. I agree with everything you have said,
gir.

Senator ARMSTRONG. That is what happened?

Judge WINNER. Yes, sir. .

Senator ARMSTRONG. Fourteen. The prosecutors used pocket im-
munti;y to pressure witnesses to testify favorably for the Govern-
men

Judge WINNER. Absolutely. .

Senator ArRMSTRONG. Fifteen. The prosecutors called witnesses
before the grand jury who had not been issued pocket immunity to
invoke their fifth amendment privilege to prejudice the grand jury.
Seven witnesses were called to invoke their privilege against in-
crimination. The court concluded, and this is Judge Kane, and I
quote:

The purpose was to prejudice the grand jury against the targets and the tax shel-
ter transactions under investigation and not to lay a statutory predicate for immu-
nizing the witnesses, which the prosecution never did.

I am not particularly asking you to comment on that since it
wasn’t in your opinion; but obviously, that is a matter that I would
want to take up with the Department.

Judge WINNER. Yes, sir.
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Senator ARMSTRONG. And I am assuming that somebody from the
Department of Justice is here this morning, and the fact that I am
laying out the things that I am going to be asking the Assistant
Attorney General next week just emphasizes that we are not trying
to surprise anybody. We are not trying to sandbag anﬁbody. We
just want to know what is going on and what steps have been
taken to assure that this is not a widespread practice.

Judge Kane says the prosecutor threatened and intimidated
grand jury witnesses during a recess of the grand jury but in front
of some of the grand jurors themselves.

Judge, what else should we be thinking about this morning? You
have been generous with your time, and I have about elicited from
you what I had hoped to get, which is an overview of the case we
are going to hear tomorrow. I don’t know if you have had a chance
to lcok at the schedule, but tomorrow the committee is going to
have a number of witnesses. We have deliberately asked only you
to best}& today, but tomorrow we are going to hear from Mr. Kilpa:
trick, Mr. Grossman, Mr. Waller; and then a panel of authorities
on the grand jury process because that is so much central to this.
But before we conclude this morning’s hearing, is there anything
more that we ought to bring out?

Judie WINNER. | really can’t think of anything, Senator. I am
sure that it is impossible to legislate a perfect world. The Depart-
ment of Justice in my opinion is doing a good job, but it has its
problems on occasion. I know that a substantial segment of the bar
advocates permitting counsel to be present in the grand jury room
wit:l;{i?1 witness. That has been tried in many States. It seems to be
working.

That is something I am sure you will hear more from, from mem-
bers of the bar.

Senator ARMSTRONG. Judge, we have tried to go out of our way
this morning, and as we have developed material that provides the
background for this, not to fly off the handle.

I am not interested at all in being unduly critical of the Justice
Department or anybody else; but I must admit that the number of
instances that have come to my attention that appear to be fla-
grant abuses of prosecutors’ offices are a great concern to me.

As I pointed out at the inning, we have deliberately just
thrown out for the purposes of this hearing everything that isn’t
documented in some court proceedings. In other words, anythi
that was just whispered to me, and I have had some juicy st
whispered to me, and phone calls from colleagues of mine in the
Congress and former colleagues involving themselves and others—
all of that we have juct thrown out. We have said we are going to
look only at what has been documented in the conclusions of courts
of competent d‘urisdictions, and that record is a pretty unpleasant
sight to behold.

ou are familiar, of course, with the Kilpatrick case that we fo-
cused on, but there is the issue of Government agents encouragi
theft from the mail, a case of altering documents, and in that epi-
sode involg:g an attorney who had ’ﬁx;eviously been involved in a
similar episode a few years earlier. The question is, What are we
doing about it? What is the Justice Department doing about it?
And are the rights of citizens adequately protected?
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And I am not at all sanguine about your observation this morn-
ing about the investigations by the OPR. Now, you were careful not
to say anything of your own first-hand knowledge, but you said
that it had kind of come to your attention that OPR had looked
into this and decided that there was no misconduct, but they never
asked you about it.

Judge WINNER. No, sir.

Senator ARMSTRONG. And as far as you could tell, they didn’t ask
reporters about it and therz1 didn't ask anybody else about it, and
maybe it never happened. Maybe they haven’t concluded anything,
but you can bet I am going to ask them about that on Monday.

Oh, there is one other matter that I ought to raise. One of the
things that was a source of great surprise and concern to me was,
after your opinion was published, the Justice Department attempt-
ed to keep—after you had issued your opinion, the Justice Depart-
ment had tried to keep your opinion from being published. Is that
somethin%vthat has happened to you a lot of times over the years?

Judge WINNER. No, sir. That has never happened to me, and I
believe it has never happened to anyone else.

Senator ARMSTRONG. And it was subsequently published. The
Justice D%wartment asked the tenth circuit to suppress it?

Judge WINNER. Well, it is in a kind of limbo now. It was in an
advance sheet, but it was not in the bound volume. Then the tenth
circuit lifted the stay order, and it finally crept into a bound
volume. However, I am not sure whether—I haven’t paid any at-
tention to it—so I am not sure whether the matter is baing pursued
by the named lawyers or whether it is being pursued by the Justice
Department, too. ‘

ut they are still trying to suppress the opinion which has al-
ready been published. And the tenth circuit hadn’t decided it yet.

Senator ARMSTRONG. You mean that even as of today, they are
attempting t6 do that?

Judge WINNER. Well, that case is still pending. I don’t know how
they are going to work it out. I don’t know what they can do about
it, but they have not dismissed that case, and it has been orally

ed.
arggnator ARMSTRONG. How many other times are you aware of
that the Justice Department has sought to do this?

Judge WINNER. I think this has got to be the one and only time.

Senator ARMSTRONG. You never heard it before?

Judge WINNER. No, sir.

Senator ARMSTRONG. I must admit that it took me by surprise.
May I say that my colleague, Senator Grassley, has asked that if
he wex;le?to submit some questions to you in writing if you would
respon

udge WINNER. Sure. I would be happy to, sir.

Senator ARMSTRONG. It seems that so often we try to be in two
plza,ces.th at once, but he has some questions he would like to pursue
with you.

Judge WINNER. Sure.

Senator ARMSTRONG. I would like to ask about one other matter.
We have been talking about the Office of Professional Responsibil-
ity. Is that right, or is it the Office of Professional Review?
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Judge WINNER. I think it is the Office of Professional Responsi-
bility, but I am not absolutely sure. I have never had any experi-
ence with them.

" Senator ARMSTRONG. That is the Justice Department’s in-
ouse——

Judge WINNER. That is my understanding.

Senator ARMSTRONG. What is the responsibility, if any, or the au-
thority, if any, of State bar associations with respect to Federal
prosecutors? In other words, if they see something going on, do
they have a——

Judge WINNER. I would say none.

Senator ARMSTRONG. In other words, if an attorney from Wash-
mgton, a Federal prosecutor comes out to Colorado, and if he really
gets caught with his hand in the cookie jar, it is not——

Judge WinNNER. I don’t think so. I have never really looked into
it, but I would doubt it.

Senator ARMSTRONG. So, the OPR is the proper——

Judge WINNER. But of course, I believe that every Federal court
has its own committee that imposes discipline. In Colorado we have
a committee. We call our committee the committee on conduct, and
I believe that committee would clearly have jurisdiction over a Fed-
eral prosecutor; but as I mentioned, I elected not to refer to them
because I had been informed that it was going to be handled within
the Justice Department, and I thought that was more appropriate,
and I still do.

Senator ARMSTRONG. My last line of inquiry, Judge, is related to
the Omni decision. Have you read that decision?

Judge WINNER. I read it this morning, sir. -

Senator ARMSTRONG. I don’t want to ask you something that you
don’t want to get into since that is not a case you were directly in-
volved in. Do you have any observations about that? Or is that
something that you would like to leave for others to look at?

Judge WINNER. 1 thought it was a very well written opinion.

Senator ARMSTRONG. I share your opinion that it is a well writ-
ten opinion. The essence of it is to explain that lawyers for the
Government altered some documents, and they got caught doing it
and said that they had altered them in order to enhance their ac-
curacy. I don’t know if that is like revenue enhancement, which is
a term we have heard around here for some time.

But I am sort of like Will Rogers in that respect; I only know
what I read in the newspapers, and that is how that case came to
my attention. One day I read it in the newspaper, and I couldn’t
believe that they would say that the reason that they had altered
these documents was to enhance their authenticity.

But I think that what I recall—or one of the issues that I
recall—is there was a question as to when a certain note was made
and whether or not the prosecutor’s notes were contemporaneous
notes, which would have more standing than something that they
cooked up long after the fact.

Come to find out that the watermark on the paper indicated that
the paper had been manufactured a year or so r the date that
was shown on the pagler for these notes having been made. So, we
are going to get into that as well.
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Judge, I thank you for taking your time and trouble to come
here and do this. I don’t know what is going to come of it; but
either we are going to clear the air or we are going to have some
legislation or we are going to do something to try to set this right.

Judge WINNER. Senator, I have only one thing that I mentioned
to a member of your staff. It might be of help for you to have avail-
able a copy of the docket sheet out of the clerk’s office in the Kil-
fatrick case. I have brought that with me and I will be happy to
eave it with the committee. If you get into any discussions of
dates, that is the official record of when what happened. And I do
have that if the committee would like to have it.

Senator ARMSTRONG. We are very grateful for that. That was
most useful.

Judge WINNER. Yes, sir.

Senator ARMSTRONG. And then, of course, the opinions we have
been talking about: your opinion, Judge Kane’s opinion, the Omni
opinion, and the other matters we have discussed will also be in-
cluded in the record. i

Judge WINNER. I will say that the docket sheet will convince you
that the clerks can’t spell. [Laughter.)

Senator ARMSTRONG. Thank you, Judge.

Judge WINNER. Thank you, sir.

[Whereupon, at 11:40 a.m., the hearing was recessed, to be recon-
vened on Friday, June 20, 1986, at 10 a.m.}
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OVERSIGHT OF IRS AND JUSTICE DEPARTMENT
PROSECUTION OF SEVERAL TAX CASES

FRIDAY, JUNE 20, 1986

U.S. SENATE,
SUBCOMMITTEE ON OVERSIGHT
OF THE INTERNAL REVENUE SERVICE, -
CoMMITTEE ON FINANCE,
Washington, DC.

The subcommittee met, pursuant to recess, at 10 a.m:, in room
SD-215, Dirksen Senate ice Building, Hon. Charles E. Grassley
presiding.

Present: Senators Grassley and Armstrong.

[The opening statement of Senator Grassley follows:]

OPENING STATEMENT BY CHARLES E. GRASSLEY

I would like to welcome our distinguished witnesses today to the second day of
hearings on the subject of sx;osecutorial abuse in criminal taxpayer cases, before the
Finance Subcommittee on Oversight of the Internal Revenue Service.

Yesterday, we received excellent testimony from Judge Fred Winner who gave us
a? ‘:)bjeg:tive overview of the subject matter and set the stage for the following days
of hearings.

Today, we will receive testimony from the defendants and the defendant’s bar
point of view on prosecutorial abuse in taxpayer cases. I would request that each
witness give us a brief oral summary of his written testimony before questions.

I look forward to today's testimony as our examination of this issue continues.

- - -Senator GrassLEY. ] -am-Senator Chuck-Qrassley, from Towa. I -
~am a member of the Subcommittee on Oversight, and I am sitting .
in for the chairman today, Senator Bob Dole, who, because of other
obligations as floor leader and because of the tax bill on the floor of
the Senate, is unable to preside over these very important hear-

m%swould like to take this opportunity to welcome our distin-
guished witnesses as well as anybody in the audience interested in
this subject. _

Today is the second day of hearings on the subject of prosecuto-
rial abuse in criminal taxpayer cases. As I said, this is before the
Finance Subcommittee on Oversight of the Internal Revenue Serv-
ice.

Yesterday we received some very excellent testimony from Judge
Fred Winner, who gave us a very objective overview of this subject
matter, and he also set a stage for the following days of hearings—
this hearing, and then one hearing next week.

Today we will receive testimony from the defendants and the de-
fendants’ bar point of view on prosecutorial abuse in taxpayers’
cases. I would request that each witness would give a brief oral
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summ of his written testimony before questions are asked. We
would state, as a matter of procedure not only for this subcom-
mittee but most subcommittees in the Congress, that the entire
written statements of witnesses would be printed in the record. The
record will remain open for about 2 to 3 weeks, giving an opportu-
nity for the correction of any part of the testimony as well as the
fact that not everybody on the subcommittee can be here, and for
that reason we would ask witnesses to expect questions in writing;
like, for instance, yesterday I submitted questions in writing since
was detained elsewhere, because I had a bill up before the Senate
Judiciary Committee.
~ So at this point, then, I would call on my colleague and a person
very responsible for these hearings being held, and also a person
who has committed a great deal of time both for himself and his
staff to the issues before this subcommittee, Senator Armstrong of
the State of Colorado. -

Senator ARMSTRONG. Mr. Chairman, thank you very much. I
have been looking forward for some time to this opportunity to
hear in an official way and on the record from Mr. Kilpatrick.

I mentioned to the committee yesterday the number of contacts I
have had with Mr. Kilpatrick, and this morning may I say to him
that I am redeeming a promise I made a couple of years ago when
I told you that I was unable to intervene in the legal process, but
that if events turned out as you said they would—that is, if it
turned out that the courts found you had been indicted for a crime
that did not exist, and so on—that I would try to do what I could to
set it right after the fact. Lo . .

" So, that is the business of this subcommittee—not pari cularly in
support of Mr. Kilpatrick, because, as I pointed out yesterday, he
has amply shown that he can defend himself, but in the hope that
we can learn something from the experience he has had and make
a determination of whether or not other taxpayers are put in the
same situation, and if so, what legislative or administrative re-
forms, if any, may be needed.
© So, Mr. irman, I appreciate your courtesy, and I am looking
forward to the testimony this morning.

Senator GraAssLEY. Senator Armstrong, besides announcing Mr.
Kilpatrick, Mr. Grossman, and Mr. Waller as members of the first
panel, and that Mr. Kilﬁatrick is president and owner of United Fi-
nancial Operations of Littleton, CO, and that Mr. Grossman is a
senior partner of Grossman & Flask here in Washington, DC, and
that Mr. Waller is an attorney with Waller, Mark & Allen, Denver,
CO, I have no further introductions. Do you have a further intro-
duction of any of the witnesses?

*  Senator ARMSTRONG. No; I'm ready to tgl?é

Senator GrassLEY. All three of you that I have announced as
members of the panel, would each of you come togz:her, simulta-
neously, to the witnees table? Then I would ask for Mr. Kilpatrick’s
statement. Then, from there, Mr. Grossman, and then Mr. Waller.
We would have each of your testimony, in that order, before we
ask questions. 8o, if you would just be seated, please, and then im-
.mediatelgaproceed; exceﬁxybe to pull the microphone in front of
you, so that you speak ley into it. : |

Would you proceed, Mr. Kilpatrick.
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STATEMENT OF WILLIAM A. KILPATRICK, PRESIDENT AND
OWNER, UN’TED FINANCIAL OPERATIONS, INC., LITTLETON, CO

Mr. KivpatricK. Thank you, Mr. Chairman, and members and
staff of the Oversight Subcommittee. I particularly thank you, Bill,
for the support you have given me through the years, both mental
and physical courage, and I particularly thank you for something
you pointed out this morning. It is gratifying to know that the
Members of our Senate and our Representatives are in fact true to
their word. When the opportunity does present itself, they do step
forward.

I don’t think, perhaps, I am the most important thing here. I
think what is important here is that the subject before this com-
mittee is very critical to our survival as a free nation, in my opin-
ion.

At first blush, that may appear to be an overstatement; but then,
when you look at what has happened to me in the past 9 years, I
think it perhaps is an understatement.

The culmination of this 9 year horror story occurred in Septem-
ber 1982, when I was indicted for a crime that does not exist. What
I was doing was not a crime; it was tantamount to being accused of
being alive, of breathing, of being an American citizen, but couched
in such ugly verbiage by the Department of Justice and the IRS
that it was made to sound like a crime. And by that charge, I was
held hostage for 140 years of my life—a potential incarceration of
140 years—for a crime that was never committed, because the act
is not a crime.

It could almost be funny. I suppose maybe 10 years ago I would
have laughed at such bureaucratic bumbling; but 9 years, $6 mil-
lion, witnessing the destruction of my company and the tears of my
family later, I have somehow lost some portion, perhaps, of my
sense of humor.

Now I want to know why. Now I want to know how this sort of
thing happens. I want to know what is being done to assure that
such atrocities do not occur to other Americans.

Others less fortunate than I have been convicted of the very
crime that I have been accused of, of not commiting a crime.
Others, in fear of the awesome power of Government, have actually
copped pleas, and in plea bargaining have confessed to the guilt of
a crime that does not exist. And some have even served time in
prison.

I appear before you today in a coat and tie rather than in a
prison uniform for one reason: I was blessed. The Lord blessed me
with a wife and children, a family that loved me, who believed in
me, who would stand by me. I was blessed with business associates
of sufficiently long standing who had no reason to distrust me, and
they too stood by me. I was blessed with a body that didn't suc-
cumb to heart disease, cardiac arrest, ulcers, or stroke. Most of all,
I was blessed with $6 million—the amount of money that it takes
to stand up to the awesome power of Government.

I would suggest to any American that, if you are short any of
those blessings, you get real worried ri{}n now about what is going
on in the name of tax collection in the United States today. ‘



128

That is not the way America is supposed to work; but that is ex-
actly how it works when the IRS and the Department of Justice
Tax Division come calling. And that begs the question, “How?”
How could this happen to citizens in this supposed bastion of free-
dom, in this land of adherence to the Magna Carta, the Constitu-
tion, and the Bill of Rights?

I can tell you, because I lived it. I was in the capital-formation
business, the tax shelter business. My investors developed coal in
restfonse to the energy crisis. We did millions of dollars in research
and development for "l?uefaction and gassification of coal.

At this point I would like to get something straight: There is
nothing wrong with tax shelters. They are not created by evil men
in smoke-filled rooms, with green eye shades, shiftily sneaking
around; they are created right here in the hallowed Halls of Con-
gress for very good reasons. Be they rightly or wrongly conceived,
they are created right here, and we in the tax shelter business do
absolutely nothing that Congress does not with their creations to
induce us to do. . :

In 1977 I presumed that when the Co passed such a tax
bill and the ident signed it into law, that the bill said what it
meant and meant what it said. I presumed that if the combined
wisdom of 535 Members of Congress and one President decreed
that the energ(y crisis was of sufficient magnitude that it was worth
giving particular tax advantages, therefore, thet the investors that
invested in these things and put money into it would receive the
tax benefits that they were promised. As I said, I prestmed Con-

d esdaiv.'l what it meant and meant what it said, and I was de-

auded. : .

Together with 1,700 of my investors and thousands of other

American citizens, I was defrauded—not by a misguided individual
but by the planned, predetermined efforts of the Internal Revenue
Service. The plan was conceived at the top, directed by middle
management, and imslemenhed by the field workers. To promise a
future benefit, a tax deduction, in return for a present act—our in-
. vestment—with no intention of delivering that future deduction is
a fraud, and we were defrauded.
. If David Stockman never comes up with another true statement
in the future of the world, David Stockman was right when he said,
“If employees of government were held to the same standards that
we hold the citizens, we would probably all be in jail.”

But of course, that is not how it works. The way it works is, the
IRS commits the crime and, if the citizen victim objects, it puts
him in jail. That's right: Through the IRS, we the victims are
framed for the very crime the commits. _ '

I was the defraudee. I was the party defrauded. It was me that
was indicted. But that is not the worst part; the worst part is, I am
O Hhe prosscuturs. actually bragged that 1 was their flagship and

e prosecutors. actually was their p an
that, w?aen they got me, the rest would fall. Who were the rest?
Supposedly, the other l'f,OOO that they have listed, which are now
either indicted, in prison, or under investigation, that were also in
the tax shelter business. ' '

Both the Federal judges in my case, Judfes- Kane and Winner,
have stated that this is actually a pattern. I say it is worse than a
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pattern, I say it is beyond being just a ﬁattem; it is pandemic. It
runs all through the IRS and through the Department of Justice.
In fact, the Department of Justice actually pleads it in their plead-
in%sl,‘ that it does it all the time.

e only thing that is unique about my case is that we had
enough time and enough ability to stay in line and to stand there.
We had the $6 million necessary to bring out documents that most
victims never see, to bring out testimony that most victims would
never hear.

This all began with an amazing document entitled “Request for a
Grand Jury,” from one of the top men in the IRS to one of the top
men at the De?artment of Justice, Tax Division, both of them at-
torneys, both of them admitted to the bar, and both of them devoid
of the excuse that they didn’t know it was in violation of the law,
because ignorance of the law is not an excuse available to an attor-

ney.

%he document was entitled, “Request for Grand Jury.” The first
10% pages of that amazing document explained in detail, inter-
spersed with a lot of legalese, how it is that they have spent sever-

years trying to find something wrong with the tax shelters that
we had created. At the end of that time, when they could find
nothing wrong with it, they came to the last 4% pages, entitled,
“How To Use the Criminal Grand Jury,” in order to collect the
civil taxes. You can’t use the criminal procedure, or you are not
supposed to, for civil taxes. But they did.

or the next few years, the lesser men in the field who were en-
gaged with more mundane things, little things like placing agents
in the jury, IRS agents in the jury, tricking defense witnesses into
not coming by thinking their testimony was no lon%er needed, issu-
ing arrest warrants for other witnesses who were planning to come
to testify for me, leaving it to the U.S. Customs for their arrest if
they attempted to enter, threatening other witnesses that attempt-
ed to enter with loss of job and.incarceration if their testimony was
displeasing, violating first amendment rights by gagging i’gﬂdges and
the press, bragging that “I may not be able to convict Kilpatrick,
but I can break him, and I intend to, because this case is going to
make my whole career.” Isn’t that a wonderful thing for an em-
floyee of Government to say? And just plain making up testimony.
f the facts don’t fit, just make it up; tell the jury anything you
want them to hear, and let’s get this boy convicted.

Shredding documents favorable to my defense in the Embassy in
San Jose, Costa Rica. Finally, putting me in jail for 22 hours with
what I believe and I think the records show was in fact perjured
testimony. I believe they got that pe?‘(vixored testimony by reducing
the charge of a convi felon for a $5600,000 theft to a misdemean-
or—does any here know how you commit a half-million dollar
misdemeanor? By completely dropping the charges for 7 years of
illegal flight to avoid incarceration, by reducing a 12-year sentence
to—count them, folks—38 hours in Atlanta prison, in at 2 and out at
6. No probation, no parole, no requirements for reporting, no re-

uirements for repatriation or return of the half-mxm‘ ion dollars of
ill-gotten gains, despite the fact that he is a wealthy man, and for-
giveness of the income tax thereon, all for the pu of getting
the testimony that was characterized later by Judge Winner as
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“lying by the clock.” The man couldn’t remember his lines that he
had been trained in and contradicted himself 11 times while on the
witness stand before Judge Winner.

That is only 9 of the 102 crimes of the list that I am I]“;:glresenting
to the panel today, of the 102 crimes committed by the and the
Department of Justice. They are not even the worst nine crimes; I
haven’t even mentioned agents and Department of Justice at-
torneys bullfin%:]heir way into a grade school and interrogating 7-
and 9-year-old children. I haven’t mentioned that one. '

I haven't mentioned Department of Justice attorneys and IRS
agents who were under sequestration orders not to talk to one an-
other concerning their testimony, holding a meeting the night
before they were to testify, and, when caught, saying, ‘“Well, we
were not talking about our testimony; we were just talking about
the facts of the case,” which the question, “What were they
planning to testify to?"’ The nonfacts? Which is precisely what they
promptly did. :

They came in and stood up, looked us straight in the face, and
lied. I know they lied, because I was a witness to the event that
they were testifying to, as were dozens of other people, as was the
clerk of the court, as was the recorder of the court who testified to
the event totally differently from what the colluded testimony of
the DOJ and IRS agents came out to be, and then had the gall to
say, “Well, our testimony more closely matched up than the other
people’s testimony did; therefore, you shouldn’t believe the other
peolple’s testimony.” Of course the uncolluded testimony didn’t ex-
actly match. They didn’t have a chance to collude. They could prob-
ably have gotten their stories just exactly right if we had violated
the law, like DOJ and IRS agents did. '

All these things we found out about in the transcripts of 23 ses-
gions of the grand ,l{;:ry, that they attempted to withhold from us.
They got caught. separate judges with three separate orders
had ordered them to turn over all the grand jury documents. The
tried to withhold 78. They got caught and finally turned over
and most of what we know here was contained in that 238 they t ied
to hide. Fifty of them we still don’t have. Nobody knows what is in
the 60 that are left, because they are lost. The Department of Jus-
tice agents charged with that responsibility lost the documents,
they claim. Of course, that is a lie, too. We know that is a lie, be-
cause 2 years later, when they decided to appeal the decision: of
Judge Kane, they found a couple of statements in a couple of those.
documents that were favorable to them, and quoted from them by
line number and number. That would require a memory the
like of which is not known to man today, or the presumption that
they are still withholdiﬁ those 50 documents, in di violation of
three separate court orders from two separate judges, in obstruc-
tion of justice. And you have to question what 18 in tﬁose 50 that
they can’t putout. © ' §

Let's think about something else. At least that 50 and the 23 ses-
sions were transcribed under the presumption that the secrecy of
the grand jury would protect them and nobody would ever know
about it. Now 102 crimes later they did at least allow them to be
recorded. That begs the question, what on Earth must have hap-
pened during the dozens of days in which the court reporter was
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instructed not to record what was going on? They now plead, “‘Oh,
well, gosh, we were just reading to the grand jury.” Well, maybe
they were; but we will never know, will we? We will never know,
because there is no record of it.

The recorder was still there; she was still on the payroll. The
cost to the Government was exactly the same as if she had been
recording, but she was ordered to turn it off. And we are left now
with just the word of two perjurers. And I can say they are pep'ur-
ers, because on the last day of the grand jury they went before the
jury when they found out that the jury was not going to indict the
Bank of Nova Scotia, or the president of that bank. They went
before the jury and lied to them, provably lied to them, on the
record where there is a record of it.

So, we are now supposed to take the word of these two perjurers
that, “Gosh, nothing went on,” which makes it curioser and cur-
ioser as to what it is that must have happened during that 50
pages or rather 50 sessions that they lost, and God knows how
many sessions in which there is just no recording at all.

And this is all routine. That is thfaﬂart that is upsetting. It is
standard operating procedure. Don’t take my word for it; take the
IRS’ word for it, take the Dev%artment of Justice’s word for it. They
have stated on the record, “We do it all the time; we do it in every
circuit; we do it to all Americans.” And if you don't want to take
their word for it, they then call in senior officials, deputy attorney
generals of the United States who take the stand and confirm that
they do it all the time, that they too swore to it that “they do it all
the time.” And ultimately, the Attorney General of the United
States went on “60 Minutes” and on camera stated that he didn’t
think that what they were charged with doing in this case was suf-
ficient to have caused the dismissal of the indictment against me,
which presumes that he must know they do it all the time and that
he, too, must approve of them doing it, all the time.

If that is not enough, look at the appeal of the Department of
Justice in United States v. Kilpatrick. Not once—not once in the 70

es—did they deny committing any one of the 102 what I call
‘crimes.” Not once. They just say, “We do it all the time.” They
seem to go further there: They seem to say, ‘‘Oh, we are the De-
gvartment of Justice. We dispense justice; we are not subject to it.

e do it all the time. We do it in all circuits. We do it to all Ameri-
cans, and that proves that it is OK.”

Well, I don’t think it is OK. I don’t think 235 million Americans
think it is OK, and I don’t think this Senate and this Congress .
think it is OK. '

However, the IRS doesn’t see anything wrong with it; therefore,
they don’t make any attempt at all to change the procedures, nor
does the Deg:rtment of Justice. I suppose the reverse would be
true. If this Senate and this Congress don’t force it to be stormd, |
think the presumption must be that it, too, must approve of it; that
it, too, must approve of prosecutors sitting ir the jury, of tricking
defense witnesses into not ?pearing, arresting them if they try,
and threatening their jobs if they sneak through the barricades;
that it, too, approves ot the press and Federal judges being gaggeti
if they say naughty things about Federal employees; that it, too,
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approves of the Government attorneys deciding to make their ca-
reers by putting innocent citizens in jail.

In fact, perhaps all Americans will recognize that apparently
Congress would approve at that point in time of all 102 crimes.

In the next few days the Senate is going to hear their excuses,
the same excuses they put in their appeals. I contend there are no
excuses, and I would ask, as you listen to their attempting to ex-
plain and to excuse these acts, that you imagine being seated next
to one of the framers of the Constitution, and listening to these
perversions of the rights that they secured for us by d%?'ing God
and king in 1776. And I would ask you to ask youself, “Would this
excuse have sold in Philadelphia in the summer of 1793?”

After you have digested it all, I am sure you will act. I suggest
that your shock at the level to which our freedoms in this Nation
have degenerated in the interest of collecting taxes will cause you
to act with strong action. I suggest it will require corrective actions
of Congress, and that Congress supervise those corrective actions. I
suggest it will require, at a minimum, the appointment of a special
prosecutor empowered to reduce in rank, dismiss from Government
service, request appropriate action from associations, the bar asso-
ciation, and in instances of flagrant acts, criminal prosecution.

I suggest that any less remedy would be instantly followed .ugg
the completion of these hearin%swith business as usual at tﬁ
partment of Justice and at the .

I further suggest that while stopping these acts now is a merito-
rious event, the prevention of their rec:rrence is even more impor-
tant. I think that will require a new law, one that permits the citi-
zens of the United States equal access to the courts against the em-
ployees of Government that the Government has a%a;nst the citi-
zens, a law permitting us to sue an IRS agent or a Department of
Justice agent if they break the law or violate the Constitution; be-
:9use only then are we going to have real protection against viola-

ions.

The uency of an oversight committee or a lslﬁcial prosecutor
is not sufficiently frequent that it really instills any fear into
would-be ,overzeafous prosecutors or overly ambitious individuals
that. want to break those laws. And why not?

I am living proof that this Co seen fit for a citizen that
so much as makes a mistake on his income tax, a civil mistake, to
allow the IRS to collect the mistake, plus interest on the mistake
plus a 100-percent penalty on the interest and the principal; an
then, the has added to that approximately 140 years potential
incarceration, if you make a mistake, and perhaps in some in-
stances where you don’t even make one. Why should public serv-
ants be held to any less standard—they should be held to higher
standards, I might add—than that to which the citizens are held?

When the citizens have that sort of recourse that will get their
attention. At that point in time the IRS agents and the Depart-
ment of Justice agents will realize that they, too, can be sent to
{ail; they, too, can lose their jobs; they, too, can be broken financial-
y by illegal and unconscionable acts. .

In sum , I think it is time for a change. I think 102 criminal, -
oppressive acts—later, it bécomes a little bit difficult to still adhere
to the theory that the “king and the king’s men can do no wrong,”
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and therefore you cannot sue the king. One hundred and two acts
later, it must be obvious that the king’s men are doing wrong, and
that the king’s men will continue to do massive and grievous
wrongs until this committee, this Senate, and this Congress say,
“No more.” I think it is time to return corrective actions and meas-
ures to the hands of the citizens of the United States. I think it is
time to guarantee that our public servants know that they, too, are
subject to the laws of this land. I think it is time that we obey the
intent of the Constitution.

That is what I think, and that is what I think all Americans
think. In the next few weeks we are going to find out what this
Congress thinks.

Thank you.

[Mr. Kilpatrick’s written prepared statement follows:]
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STATEMENT OF WILLIAM A. KILPATRICK, TO SENATE
FINANCE OVERSIGHT SUBCOMMITTE ON INTERNAL REVENUE TAXATION

Ladies and Gentlemen, 1 thank you for the opportunity to
speak on a subject I believe to be critical to our survival as a
free nation. At first blush that may appear to you to be an
extreme statement. To the contrary in consideration of my
experience with our tax system over the past 9 years 1 believe it
to be an understatement.

The culmination of this nine year horror occurred in
September, 1982 when I was indicted at the request of the IRS by
a grand jury whose powers had been unconstitutionally usurped by
the Tax Division, Department of Justice. 1 was indicted for a
crime THAT DOES NOT EXIST. ! did what I was accused of doing but
its not a crime, it was tantamount to being accused of breathing,
of being alive, of being a citizen but couched in such ugly terms
by the 1IRS and DOJ. That it was made to appear to be a criminal.
By that charge I was held hostage to a possible sentence of 140
years, for a crime that was never committed. All in the interest
of collecting taxes that were not owed.

It's almost funny and perhaps 10 years ago before my life
was laid waste in this process I would have laughed at such
bureaucratic bungling, but 9 years, $6 million in legal fees,
witnessing the destruction of my company and the tears of my
family later 1 suppose l've lost a certain amount of my humor.

Now I want to know how.
Now I want to know why.

Now 1 want to know what is being done to correct such an
atrocity in this nation because my experience is not an isolated
event, to the contrary it is quite common. Others in this land
have been convicted or in terror of the awesome power of the
government have confessed quilt in piea bargaining to this non-
crime. Some have served time in prison.

1 appear before you in coat and tie rather than prison garb,
for one reason. 1 was blessed!

The Lord blessed me with a wife and children that loved me,
believed in me, and stood by me.

I was blessed with a body that survived the stress of the
ordeal without succumbing to stroke, ulcers or cardiac arrest.

Probably, most important, I was blessed with the $6 million
necessary to pay the legal fees to defend myself until the truth
could come out.
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I would suggest to any American that if you are short any of
those blessings that you become very concerned about what is
going on in the U.S. today in the name of Tax Collection.

That begs the question How? How could this happen to
citizens of this bastion of freedom, in this land of adherence to
Magna Carta, the Constitution and the Bill of Rights.

I can tell you, because 1 lived it. In 1977 1 was in the
capital formation/tax shelter business.

And at this point let's get something straight, tax shelters
are not created by evil men, with green eye shades, in smoke
filled back rooms - they are created with the best of intentions,
rightly or wrongly concieved, right here in the hallowed halls of
Congress. The only thing we people in the legitimate shelter
business do is exactly what you pass laws to encourage us to do.

In 1977 I presumed that when the Congress passed a bill and
the President signed it into law that the law said what it meant,
and meant what it said.

I presumed that if the combined wisdom of 535 members of
Congress and one President decreed that the energy crisis was of
sufficient magnitude to warrant the granting of tax benefits to
individuals investing in alternative energy, coal or research and
development of coal for its conversion into a gaseous or 1liquid
fuel that such investors in such endeavors would receive such
promised tax benefits. As I said 1 presumed Congress meant what
it said and said what it meant.

I was defrauded. Together with 1700 of my investors and
thousands of other Americans 1 was defrauded by this government.
Not by a misdirected individual, but by the planned systematic
effort of the IRS. The plan was conceived at the top, directed
by middle management and implemented by the field forces of the
IRS. To promise a future benefit in return for a current act
with no intention of delivering the future benefit is fraud and
we were defrauded.

If Dave Stockmen is never right about another thing in his
life he was right on point when the said, "1f employees of
government were held to the same standards as we hold the
citizens, we would all be in jail."

But of course that is not how it works. The way it works is
the government commits the crime and if the citizen victim
objects, the government puts the victim in jail. That's right,
through the IRS, we the victims are framed for the very crime the
IRS commits.

And both of the Federal Judges in my case, Kane'and Winner,
have determined it to be a "pattern". 1 say it's worse, 1 say
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it™s beyond just a pattern it is "pandemic", in the IRS and DOJ
and the record in my case proves it.

That is the truly unique thing about my case is we were able
to obtain documents that most victims never see. Those documents
clearly demonstrate that it is a pattern, they reveal the 102
acts, the crimes that must be committed, the constitutional
rights that must be violated and the rules of law that must be
trgmpled in order to convict the victim of the government's
crime.

It started with an amazing 16 page document from the head of
the IRS Criminal Investigation Division (CID) to an Assistant

Attorney General of the United States, entitled "“Request for
Grand Jury". The first 10 1/2 pages of this document explains
how the IRS has been unable to find any way to deny my investors
their 1legal deductions, and concludes with the admission,
"...therefore, it must be obvious that it would be extremely
difficult to make a case by civil or administrative methods". 1
might add the "civil method"™ is the only legal method available
to collect "“civil tax".

The last 5 1/2 pages are entitled, “How to use the Grand
Jury"”. Those pages explain how the IRS wants the DOJ to
illegally and unconstitutionally use the criminal grand jury to
help it collect the civil tax dollars that the first ten pages
had just demonstrated that the citizens didn't owe. If that is
hard to believe read it for yourself. After you cut through the
legaleze that is exactly what it says. The sender really wanted
the receiver to perform an illegal act for an illegal purposc and
illegally send me to jail in order to scare my investors into
paying the taxes they did not owe.

Por the next few years after these two senior IRS and DOJ
officials jointly agreed to break the law and violate the
constitution, their middle management and field workers were busy
with more mundane duties, little things like;

1. Putting IRS agents in the Grand Jury as special agents,

2. Tricking defense witnesses into thinking their testimony
was not needed, not wanted, and no longer requested (Quintella),

3. Issuing arrest  warrants to U.S. Customs for other
defense witnesses against whom no charges existed in order to
make certain they didn't enter the US to testify (C.S., Gill,
Alberga),

4. Threatening defense witnesses with 1loss of job and
personal indictment 3if their testimony was displeasing (Bell,
Hjorth, Birchal, 23 pocket immunity letters),
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5. violating the 1st Amendment by getting gag orders on
federal judges to prevent publication of opinions unfavorable to
the IRS (Winner),

6. Bragging "we may not be able to convict Kilpatrick, but
we can break him and we intend to because this case will make my
entire career (Birchal),

7. Making up testimony when the facts don't fit what they
want to hear,

8. Shredding documents potentially favorable to me in the
American Embassy in Costa Rica,

9. Putting me in jail for 22 hours with testimony they knew
was perjured, because 1 believe they created the _perjury
themselves. I believe, and the record seems to prove, they
exchanged it for reducing a convicted felon's $500,000 theft to a
misdemeanor, dropping felony charges for 7 years of illegal
flight to avoid incarceration, reducing a 12 year sentence to 3
hours in Atlanta prison, requiring no parole, no probation, no
repatriation of the $1/2 million in stolen money and apparent
forgiveness of the income tax thereon. And then standing before
the judge and swearing that there had been no deal made to
procure the perjourous testimony. I must add Judge Winner
characterized that same testimony as "lying by the clock"™. The
man contradicted his own testimony 11 times in less than a hour -
he couldn't remember his lines. And that is only 9 of the 102
such acts, in fact its not even the worst 9. 1 haven't even
mentioned IRS agents and DOJ attorneys bullying their way into a
grade school to interrogate 7 and 9 year old children, or 3
Assistant US Attorneys and two IRS agents that were under a
sequestration order conducting a meeting to collude on their
testimony and when they were caught, protested they weren't
discussing their testimony, that they were only discussing the
"facts of the case”. That of course begs a new question, "To
what were they planning to testify, the NON FACTS", which is of
course precisely what they then proceeded to do. In that
instance they just lied. 1 know that because I was witness to
the event as were dozens of other to include the court recorder
and the clerk who testified to the event. My time before you is
limited you'll have to read the remaining 91 for yourselves.

But as you do so I would like you to remember something; the
perpetrators thought these 102 events would be protected in the
Secret Grand Jury Transcripts that are normally not available to
the victim.

We still don't know it all, because we still don't have the
transcripts of over 50 sessions of the grand Jjury because the
government claims they're lost. Most of what we Kknow was
discovered in 23 transcripts the perpetrators "attempted“ to
"lose” or "withhold" but had to produce them when caught. Oone
must but wonder what must be contained in the 50 plus that are
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still supposedly lost. Of course we know that is a lie téL.
Their not 1lost, two years after the supposed "loss" the DOJ
discovered something favorable to it and cited in its appeal of
this case from two of the supposedly lost documents by page
number and line number. That requires either the greatest memory
known to man or the presumption that the lost documents are not
lost at all but rather are still being withheld in flagrant
contempt of 3 separate court orders from 2 separate judges in
obvious obstruction of justice.

If most of what we know was in the 23 sessions they turned
over, what must be in the 50 they are still hiding? Another
question, what must have occurred during the dozens of days in
which the court recorder was instructed not to keep a record? As
bad as these 102 acts are, and as much worse as we can presume
the hidden 50 must be, at least they were recorded. What must
have occurred when the same IRS agents/grand jury agents/ and the
prosecutors little helpers testified and ordered that no record
be kept? The recorder remalned in the room, she was on the
payroll, the cost was the same to the government, but no record
was kept. That event becomes curiouser and curiouser when we
realize that these were the same agents that lied to the jury on
the record to get the Bank & its President incdicted after the
Jury disclosed it was not inclined to do so.

And this is routine =~ it's standard operating proceedure.
Don't take my word for it, take the IRS' and DOJ's word for it.
They state on the record, "we do it all the time, we do it in
every circuit® and then called in senior officials, Deputy
Attorney Generals, to confirm that they do it all the time.
Ultimately Attorney General William French Smith stated on 60
Minutes that he concurs with the correctness of their procedures
which must mean that he too knows they do it all the time.

1f that's not enough look at their appeal in my case. Not
once in the entire appeal do they even attempt to deny committing
any one of the 102 acts, they just make excuses, they simply
plead it's OK, we did it and it's OK. 1In fact the appeal, which
had to be approved at the highest levels, seems to plead further,
it seems to plead, "We are Tax Division, Department of Justice -
we dispense justice, we're not subject to it. We do it all the
time, and we get away with it all the time, that proves it's
okay, to dol"

Well, I don't think it's okay and I don't believe 235
million Americans think it's okay. I trust 535 members of
Congress don't think its okay either but I suppose we are going
to find out.

1 have presented you with the list of the 102 crimes. The
DOJ and the IRS see nothing wrong with the acts so neither makes
any attempt to stop such acts. I suppose the reverse must also
be true, if the Senate Oversight Committee coesn't take measures
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to stop such acts we must presume it's because it sees nothing
wrong with them either, and we will then know:

l. The Senate approves of prosecutors in the grand jury,

2. You approve of tricking defense witnesses into not
appearing, arresting them of they try, and threatening their jobs
and freedom if they don't say what the prosecutor wants to hear,

3. That you approve of the press and federal judges being
gagged if they say naughty things about government employees,

4. That you approve of government attorneys deciding to
"make their career" by putting innocent citizens in prison and if
they can't put him there to use all the awesome power of the
government to break the citizen as punishment.

In fact all Americans will know you approve of all the 102
events described in the 1list. Later during these hearings you
are going to hear excuses, excuses for these acts of tiw DOJ and
IRS. 1've heard them all.

1 suggest there are no excuses. The listed 10z =4 .ag
occurred with the results described therein. After heariny 1
the excuses, cites of case histories, rules of law, and loopholes
which the IRS & DOJ will present, ask yourself what difference
doees it make? There is no excuse sufficient to negate the 1st,
4th, 5th, 6th, and 7th Amendments? If the law is violated, in
order ot inforce the law, there is no lédw.

When you have digested it all, 1 believe you will act., I
believe you will require corrections. If so you, I, and the .
world knows that no bureaucracy ever has, isn't now, and never
will police itself, therefore any correction must come from you.

I suggest the minimum correction will require the
appointment of an independent council to prosecute these admitted
crimes. 1 suggest he be empowered to reduce in rank, dismiss
from government service, or file criminal charges as he may deem
appropriate. 1 suggest that any less is no remedy at all and
will result in less than a week after the closing of this
hearing, business will be "as usual® at the DOJ & IRS.

I further suggest that the only way to prevent it from
reoccurring is to pass a new law, one that permits the citizens
of this nation equal access to the courts against the government
and its employees as the government now has against its citizens.
A law permitting citizens to sue individual government agents 1if
they violate the law and Constitution.

Only when every IRS and DOJ employee knows they too are
subject to the laws of this land, that they too can be disbarred
for illegal acts, that they too can be held liable for their
acts, and in fact that they too can be incarcerated for their
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crimes will there be any real deterrent to the commission of
these illegal acts. And why not?

1f we citizens commit so much as a "civil"™ mistake on our
civil taxes this congress has passed laws permitting the
collection of the amount of our error, plus interest, plus a 100%
penalty. Why should public servants, who should be held to
higher standards, be held to any less.

When the citizens have recourse they will no longer need
special investigators or prosecutors or Senate Oversight
Committees. We'll handle the matter ourselves.

Ladies and gentlemen I think it's time for a change. 1
think admitted 102 crimes later that it has become more than a
little difficult to swallow the "King can do no wrong theory".

1 think it's time to place corrective measures in the hands
of the citizens. 1 think it's time to assure our bureaucratic
employees adhere to the law. I think it's time to obey our
Constitution.

That's what I think. That's what I believe all Americans
think.

1 suppose in the next few weeks we are going to find out
what this committee thinks.
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ADDENDUM ONE OF ONE TO

STATEMENT OF WILLIAM A. KILPATRICK TO
SENATE FINANCE SUBCOMMITTEE ON INTERNAL REVENUE TAXATION
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Listing of Violations

Statement of Pact: After three years of investigations using the

legal (civil and administrative) procedures available, the IRS was
unable to find anything wrong with the investment programs of my
company. It could not, therefore, claim the deductions taken by my
investors were anything but correct. You would think the
investigators would simply declare it legal, deductible, and go
look for some crooks. Wrong, they decided to break the law by
violating my and several hundred other people's constitutional
rights. They requested a grand jury to illegally accomplish the
task, which could not legally be done. ’ v

The act was planned, and the agents knew it was illegal. So
did each of their superiors who endorsed the plan, as did the top
executives in the Tax.bivision, Department of Justice, who approved
it and agreed to cooperate. Ignorance of the law was not a defense
available to these lawyers, and each showed just that.

The amazing sixteen page document, which initiated this
procedure, is included herein as the "Request for Grand Jury." The
first ten and one-half pages list all the ways the IRS tried, to
that date, to find something wrong. It describes what we did,
admits our procedures were correct, and finally concludes it was
impossible for the IRS to make a case using civil or administrative
means. Which were the only legal procedures available to them.

The last five and one-half pages are entitled "Use of the
Grand Jury.” It details exactly the illegal acts the 1IRS desired

the grand jury to perform and how the benerits of these illegal
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acts would be unlawfully used to accomplish the IRS's illicit
goals.

Immediately following the "Request® is the signed agreement
from the obviously misnamed Department of Justice, whereby it
entered into an illegal conspiracy to accomplish unconstitutional
goals. It is illegal and unconstitutional to use a criminal
procedure to accomplish a civil purpose. The collection of taxes
is civil. The purpose of a grand jury is criminal.

1. The IRS illegally requested an illegal criminal grand jury
to illegally help collect civil taxes. (Proven in "Request for
Grand Jury®). Violation,

2. The Department of Justice agreed to illegally perform the
illegal services. (Proven in “Request for Grand Jury").
Violation.

Comment: The IRS, thus, began its illegal and unconstitutional
efforts to acquire forbidden information, with the cooperation of
the Department of Justice, Tax Division. The fact that none of the
information developed by the grand jury proved valuable in making
their case was irrelevant. 1t was the act, itself, that was
important. 1It was their totally casual attitude toward
disobedience to or ignoring of the law and their arrogation of an
authority they were forbidden to possess.

That is frightening. This act cannot be justified nor
forgiven, even if it had accomplished the conviction of a criminal
that would otherwise have escaped. The law exists to prevent an
oppressive government from abusing its citizens. The IRS did just

that.
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3
Statement of Fact: All grand jury records are secret. The law

requires they must be maintained in a separately locked room within
the local U.S. Attorney's office. Access is forbidden éven to
other employees of the U.S. Attorney's office not engaged in the
case. It is specifically forbidden to the IRS or any other third
party. The party being investigated is not, yet, even charged with
a crime, much less convicted of one. His reputation can be
destroyed by just the publicity that he is being investigated, as
in my instance. This is the purpose of the secrecy laws of grand
juries. To the contrary:

3. Records were stored across the street from the U.S.
Attorney's office. {(Admitted). Violation - Rules for Grand Jury
Procedures as stated in the U.S. Attorney's Manual and Rule 6(E),
Federal Rules Criminal Procedure (FRCP).

4. Records were in an office rented by the IRS. (Proven by
>GSA records). They identified the intended illegal beneficiary of
the procedure. Violation - FRCP 6(E).

5. The office was equipped with IRS telephones, paid for by
the IRS. {Proven by GSA records). This further proved the
identity of the illegal beneficiary. Violation ~ FRCP 6(E).

6. The office was staffed solely by IRS personnel.

{Admitted) Violation - FRCP 6(E), the secrecy requirement of grand
juries.

7. Special locks were put on the doors, and the only keys
were maintained by IRS personnel. The U;S. Attorney did not even
have access without IRS permission. (GSA records, admitted).
violation -FRCy 6(B). 1Identified the real user of the now

illegally collected illegal information.
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8. The door was routinely left unlocked and open, witnesgzs
and other parties regularly walked in and availed themselves of the
*gecret by law" documents and invaded my privacy. (Testimony and
court records). Violation - FRCP 6(E), as well as my Fourth
Amendment rights to privacy in my affairs.

9. IRS civil personnel were used to perform audits on the
bank accounts for civil purposes. The civil purpose was proven by
their failure to ever present the audits to the criminal grand
jury. Plus, the bank audits were valueless in relation to the
charges against me. The IRS was forbidden such access wigh or
without a grand jury. (Admitted). Violation - FRCP 6(E) and Fourth
Amendment.

10. Seventy-eight IRS agents were documented as having been
permitted full or par;ial access to the documents. (Admitted).
violation FRCP 6(E) and PFourth Amendment’

11. The IRS maintained the administration of all records at
all times. (Admitted). Violation 6(E).

Statement of Pact: It was decided to computerize the reccrds.

12. IRS personnel performed the entire computer programming
procedure, thus gaining additional access. (Admitted). Violation
6 (E) and Pourth Amendment.

13. The local IRS shared the documentations with Parsonnel
from the Dallas and Ogden IRS offices and thus, further spread the
illegally gained information. (Admitted). Violation - FRCP 6(E)
and Pourth Amendment. '

14. On completion, the program was placed on IRS computers.

(Admitted). Violation - FPRCP 6(E) and Fourth Amendment.
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15. Only the IRS had computer code access, not the U.S.
Attorney. (Admitted). Violation FRCP 6(E) and Fourth Amendment.

16. Every IRS agent in the U.S. had total and perpetual access
to our secret records, which were forbidden to them. An
inescapable conclusion, why else did they put it on the computer?

(Admitted). Violation FRCP 6(E) and Fourth Amendment.

Comment: In total, this was a violation of my Fourth Amendment
rights against unreasonable search or seizure of my papers and
effects. Since the entire investigation was for illegal purposes,
none of the subpoenas to acquire my documents attained the status
of warranted. The continued disclosure also violated my Fourth
Amendment right to privacy in my affairs.

Scatement of FPact: A grand jury is supposed to be for the

protection of the citizens against an oppressive government abusing
its powers. Once empanelled, its authority is almost limitless.
Regardless of the purpose of its calling, it can totally change the
direction of its efforts and commence an investigation of the
sheriff, the prosecutor, and even t.e judge that empanelled it. It
can, in fact, indict them all instead of their target. It can even
throw in indictments of the President, the Congress, and the
Supreme Court for good measure, if it so desires. 1Its powers are
vast and unsurpassed in our system, for good reason. It is for the
citizens' protection, and it is the citizens' greatest barrier
against any violation of their rights. The potential of such a
run-away grand jury turning on the government is the subject of
much concern in prosecutorial circles.

In this case, the IRS usurped those awesome powers and used

the grand jury, not as an unbiased jury to protect the citizen, but
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as a porsecutor's tool to perform its investigation. The IRS,
together with the Department of Justice Tax Division, took the
powers designed to protect the citizens and turned them against a
citizen.

17. Two minutes afcter the judge completed the swearing in of
the jury and departed from the room, the prosecutors added two 1RS
agents to the jury in the name of "Agents of the Grand Jury."
(Grand jury records, admitted). They actually bragged about doing
it, in every case, in every circuit, and to all Americans. It was
a routine procedure. Violation - FPifth Amendment right to be
indicted by an impartial grand jury of ny peers.

18. The jury was informed that, since the IRS agents were the
jury's agents, the jury could totally depend on them to be
unbiased. They would help the jury reach a fair decision.
(Records of the grand jury and admitted). vViolation Pifth
Amendment, Sixth Amendment, and perjury.

19. The agents were sworn in by the Assistant U.S. Attorney,
who had no authority to administer an oath. The Assistant U.S.
Attorney certainly had no authority to administer an oath for
illegal purposes. (Admitted, proven by grand jury transcripé).
Violation - FRCP.

Comment: Grand juries do not have agents. They certainly do not
have prosecutors as agents; and especially, they do not have as
agents the very IRS agents that initiated the illegal request for
the grand jury to attempt to accomplish illegally, that which they
admitted could not be done legally in their "Request for Grand

Jury.*”
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Statement of Fact: Grand juries have severe limitations on who may

appear before them. They are (1) attorney for thg government, (2)
the sworn witness (one at a time, two witnesses may not appear
together), (3) the recorder or steénographer, and (4) an
interpreter, if necessary. No other party may ever enter the room,
nor may any of the parties enter acting in any capacity other than
in the above capacities.

20. The IRS agents routinely sat in on grand jury
deliberations. (Records of grard jury). Violation - FRCP.

21. The IRS agents routinely testified TOGETHER before the
grand jury. (Records of grand jury and admitted). Violation FRCP
6(d).

22. The IRS agents, at times, testified alone and together
without being sworn in. (Records of grand jury and admitted).
vViolation - FPRCP 6(d).

23. The IRS agents testified to having evidence which they
obviously did not have, by virtue of the fact that the witness who

supposedly conveyed the testimony did not exist. (Records of

grand jury and'admitted). violation - Perjury.

24. The IRS agents testified to having evidence (testimony)
from two witnesses that did exist, but that never, in their
testimony, even alluded to the subject of the agents' testimony.
Nor did the agénts ask them any questions about it. (Records of
grand jury). violation - perjury.

Statement of Pact: In order to acquire testimony from a reluctant

witness, prosecutors in a grand jury may grant immunity to a

witness in order to obtain that whiéh might otherwise be



149

unavailable. There is an exact statutory procedure that must gi
used, called Statutory Immunity.

A. The prosecutor {(i.e.,Assistant U.S. Attorney) in charge
first must make the determination that its necessary to give
immunity in order to obtain the testimony.

B. Certification must be made that the witness has refused,
or is likely to refuse, to iestify.because of his privilege against
self incrimination.

C. Prosecutors must then acquire the approval of the local
U.S. Attorney for the district and his concurrence of the
necessity.

D. The prosecutor and the U.S. Attorney must obtain further
approval of not less an authority than the Attorney General of the
U.S., a Deputy Attorney General, or an Assistant Attorney General.

E. A U.S. District Court judge must then perform the
ministerial act of signing the order and memorializing the exact
terms, limits, and purpose of the immunity.

F. A record must be kept for Congress, in order to determine
if the extraordinary act accomplishes the effect desired and if the
forced waiving of the Fifth Amendment right achieves sufficient
beneficial effects to warrant the patently abusive procedure.

The purposes of this procedure are manyfold, not the least of
which are {1) Congressional supervision, (2) Court supervision of
the terms of the immunity and its correct fulfillment, (3) Court
determination of the exact acts that are forgiven, (4) Court
ascertainment of the validity of the prosecutors' reasons and the
truthfulness of the testimony. (There is a strong potential that a

party, subject to prosecution for a serious felony, might be

U e
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willing to lie in order to acquire immunity), (5) Assurance th;;
the prosecutor cannot badger a witness into perjurious tescimony by
threats of withdrawal of immunity, if the testimony is not
sufficiently incriminating to the target, and (6) Certainty that
prosecutors do not gain long term control over a witness by future
threats of withdrawal of any unmemorialized immuni%y.

25. The prosecutors unilaterally issued letters of immunity by
only their signatures. (letters signed by the prosecutors).
Violation - 18 USC #6002 and 6003.

26. No determination was ever made that any witness would
have been any less willing to testify without the immunity.
{Admitted). Violation - 18 USC 6002 and 6003.

27. U.S. Attorney was never even asked for approval and, in
fact, was not aware immunity was being given. He certainly had not
given his required approval. (U.S. Atto}ney testimony) Violation -
18 USC 6002 and 6003.

28. Letters were issued on stolen U.S. Attorney stacionary.‘
that cthe U.S. Attorney was unaware the agents possessed. (U.S.
Attorney testimony). Violation - Theft and fraudulent use of
government documents and 18 USC 6002 and 6003.

29. Letters were signed by the prosecutors on the U.S.
Attorney's stationary, thus implying an approval and authority they
did not possess. {(The letters). Violation -~ Fraud and forged
authoricy .

30. Neither the Attorney General nor his assistant were ever
notified of the letters, nor did they give any approval.

(Testimony of representative). Violation - 18 USC 6002 and 6003.
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31. No judge was ever utilized; thus, no order of immunidf
ever existed. (Statement from the bench by the only judge
authorized to grant it). Violation - 18 USC §002 and 6003.

32. No records were maintaingd; therefore, Congress lost its
ability to supervise. (Admitted in testimony). Violation - 18 USC
6002 and 6003.

33. Threats of withdrawal of the immunity were made to
witnesses when the testimony turned out to be favorable to the
target's and not the prosecutor's case. (Records of the grand jury
and the court hearings). Violation - Obstruction of justice by
threacs, badgering and intimidation.

34. the witnesses first offered immunity were indicted if
their testimony was not "good enough® or if they refused to make up
testimony to the agents' and prosecutors®’ liking. (Court records).
Violation - Obstruction of justice.

35. Witnesses not given immunity were called before the jury
and forced to take the Pifth Amendment, prejudicing the jury
against them and the targets. (Admitted by prosecutors). Violation
- Rules for Grand Jury Procedures.

Comment: Every single procedure intended to ascertain the correct
use of Statutory Immunity was avoided, and the exact abqses the
procedures were designed to prohibit wdre then committed by the
numbers by the prosecutors. One such witness, who succumbed to the
threats, was described by the judge as "lying by the clock.”™ He
coﬁldn't remember hia.story line, and he contradicted himself on
eleven subjects in less than forty-five minutes. Others were

equally and obviously false, but not as starkly demonstrable.
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Statement of Fact: During the trial and subsequent hearings many

of the abuses were admitted by the guilty parties after evidence
made denial impossible. Judge Winner then ordered the entire
transcripts of the two grand juries turned over to him in order
that he might see what other strange events may have occurred in
this most strange of grand juries.

On his retirement at mid-hearing, he issued a second order
that the same entire transcript be turned over to the defendant's
acttorneys for their determination of other violations that might be
more apparent to them than to him.

On taking the bench for the continuation of the hearings,
Judge Kane issued a third order, that the entire transcript also be
turned over to him.

36. Seventy-eight sessions of the grand jury, numbering in
the hundreds of pages, were withheld from all three parties in
direct violation of all three court orders. (Court records,
admitted). Violation ~ Contempt of court and obstruction of
justice.

37. Wwhen caught, fifty~five of the sessions were finally
turned over, proving they had been withheld. (Court records,
admitted). Violations - Contempt of court and obstruction of
justice.

38. The fifty-five sessions were not sequential, but random;
and they were the very documents which contained the majority, if
not all, of the proof of the many violations. (Transcripts).
Twenty-three of the sessions are still withheld, in violation of
the court orders, with the excuse that they were. lost. Losing them

is a per se violation. (Noted in judge’s decision).
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The law required that the transcripts be maintained in thel2
U.S. Attorney's office under lock and key. Had they been kept
there, they would not be lost and the other disturbing questions
raised by the losing would not exist. (Court records and
admitted). Violations ~ Bither additional acts of contempt,
obstruction, perjury, violations of the rules of procedures for
grand juries, or all of the above.

Comment: Considering the number of violations contained in the
fifty-five found sessions, one must but wonder what was in the
twenty-three that required their being lost.

39. The records disclosed, on numerous occasions, the
clerk/recorder was ordered to cease recording and not to start
again until commanded to do so. All proceedings must be recorded.
(Grand jury transcripts). Violation - Rules for Grand Jury
Procedures and the Fifth Amendment.

Comment: Having con=idesred the content of the fifty-five found and
wondered about the content of the twenty-three lost which were at
least recorded, these questions arose. What on earth occurred
during the hours, and at times days, that the agents/prosecutors
feared to even have recorded? If they permitted the dozens of
violations to be recorded that were recorded, what were they doing
that was 8o much worse that they feared even gand jury secrecy
might not protect them?

Sctatement of Pact: Abuse, badgering, and threatening of witnesses

wag not limicted to those with pocket immunity.
A. Roland Hjorth, Professor, University of Washington Law
School and ;ocoqnizod academic expert on tax law, was called as an

expert witness. He testified that the deductions were not only
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legal, but that they were precisely the intent of Congress and

deductible.

40. At the noon recess, the prosecutor informed Professor
Hjorth that he was a disgrace to his profession and implied he
could be fired by the Univarsity if his testimony did not improve.
{Testimony of Hjorth and a disinterested third party attorney
witness). Violation - Obstruction of justice.

41. Furthermore, the prosecutor said, "I will see you in
court,” and he implied a personal indictment if Professor Hjorth
did not change his testimony. (Testimony, same as 40). Violation -
Obstruction of justice.

B. Richard Birchall, an ex-Assistant U.S. Attorney, who
possessed Sixth Amendment protected attorney/client privileged
information that the court had held, was not to be turned over to
the government.

42. He was taken to a bar by the prosecutors, who attempted to
get him drunk and obtain the documentation while he was
intoxicated. (Testimony of Birchall, event (not purpose)
admitted). Violation - Sixth Amendment attorney/client privilege.

43. When intoxication failed, the prosecutors threatened to
indict Birchall as a co-conspirator if he didn't yield the
documents. (Testimony of Birchal)l, denied by the prosecutors, but
they admitted to considering Birchall as a target and may have
mentioned it to Birchall). Violation - Sixth Amendment
attorney/client privilege and obstruction of justice by threatening
a witness.

44. when both failed, the prosecutor claimed that he had

testimony from a female witness sd to an affair with Birchall.
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Even if true, which it was not, this was an illegal disclosure %%
secret grand jury information. (Birchall's testimony, prosecutor
denies threat, but admitted discussion of the female witness).
Violation - Rule 6E, disclosure of grand jury evidence.

45. That, if Birchall did not yield the document the
prosecutor desired, the sex story would be given to Birchall's
wife's attorney in his then current divorce proceedings.
(Birchall's testimony, prosecutor denied). Violation - Obstruction
of justice.

46. The documents desired by the prosecutor were stored for
safekeeping with the qovernment during Sixth Amendment hearings.
Thereafter, the government had the information. The source was
unknown, but the presumption was...? (Birchall's testimony,
prosecutor admitted taking for safekeeping, but denied having
acquired the information, he admitted ha@inq, in that manner).
Violation =~ Theft, contempt, obstruction of justice and the
lawyers' code of ethics.

47. At the time of Birchall's concern over the sex story, he
was permitted free access to the grand jury's document room, an
illegal disclosure of secret grand jury evidence. (Birchall's
testimony, prosecutor first said Birchall lied then said Birchall
shouldn't have taken advantage. The fact is the security of the
documents were the prosecutor's responsibility). Vviolation - Rule
6E and Pifth Amendment.

48. To obtain documents, the prosecutor accused Birchall of
making extortion threats to another attorney in a further effort to
obtain documents. (Admitted by prosecutors). Violation -

Obstruction of Justice.
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C. Wilson Quintella, retired Admiral, Brazilian Navy, andlsan
attorney, was a witness critical to the defendant's defense. Mr.
Quintella is now a paraplegic and had, at the time, a serious
stomach ailment. He was in the U.S. for medical treatment during
periods of time, when the prosecutors hoped to convert him to their
side. .
49. Quintella was arrested as a material witness to be held
in jail until trial. {Court Records). Violation - Tampering with a
witness known to be favorable to the defendant.

Comment: Quintella was ordered released, but to return to testify,
by a Federal Judge. Quintella delayed stomach surgery for four
months to assure his availability at the trial to testify for me.

50. Three days before the trial, the agents notified
Quintella, through the American Embassy in Rio de Janiero, that the
subpoena was cancelled and his testimony was not needed. The
subpoena was not the agent's to cancel, it was the court’'s. The
witness was not the agent's, he was the defendant's, The witness
submitcted to surgery and was not available for testimony at the
trial. (The letter was a court exhibit. agent admitted sending
it). Violation - Witness tampering, contempt of court by dismissing
a court order.

pD. C. s Gill and Michael Alberta were attorneys in G:and
Caymen and were witnesses crxtxcal';é;mﬁéjn;gaxnsé_;;;;:ﬁe charyu
existed.

51. Arrest warrants were issued for both through U.S, Customs

by the agents/prosecutors, in case these men attempted to enter the

U.S. in order to testify for me. (Warrants were in evidence,
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admitted by issuers). Violation - Witness tampering, obstructhﬁ?of
justice.

E. Richard Bell, a respected accountant in the U.S. and Costa
Rica and a citizen of the U.S., was given immurity in exchange for
testimony about financial transactions.

52. When testimony was "not good enough” and it became obvious
it was more beneficial to the defendant than to the government, he
was threatened with, "All becs are off if you ever testify for
Kilpatrick."” This was apparently in reference to his pocket
immunity. The threat was made in the presence of his attorney.
(Testimony of Bell and his attorney. Statement admitted but the
presumed intent denied). Violation - Obstruction of justice,
blackmail.

Comment: These were acts committed agafﬁst, or in the
presence of, lawyers, presumably trained in their rights,
knowledgeable of the law. If the arrogance of the government
attorneys/agents extended to the belief that they could do this
with qualified officers of the court, imagine their acts on the
untrained and unknowledgeable average citizen. The effect on these
individuals was unremarkable, they reported the incidents almost
immediately. It was, and is not, surprising that even more serious
acts on individuals less equipped, trained and educated in the law
were not revealed until later, when some protection of the court
was availed them. Others known acts remained unreported out of

residual fear.

Statement of Pact: No one may be availed of any evidence obtained

by the grand jury, or given the identity of the target, unless he

is admitted to the 6(e) 1ist., That list must be submitted to a

66-527 0 - 87 - 6
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judge before the information's disclosure. Once admitted to hgg
6(e) list, a person may not disclose information to any other
party. The only parties supposed to be admitted are those
necessary to the prosecutor to perform his duties before the grand

jury, and for no other purpose. Only the prosecutor may appoint

them, and this authority may not be delegated. It is required by
law that the identity of the target of a grand jury remain secret
to others than those on the 6(e) list, until after indictment, if
any, in order to avoid tainting the target with implied guilt
associated with the investigation and to avoid tainting his
reputation or witness testimony, that may be slanted if the target
is known.

53. The agents identified the targets in dozens of letters to
dozens of witnesses over four continents. (Letters in evidence and
admicted) . Violation - FRCP 6{E).

54. Letters were written on stolen U.S. Attorney stationary to
render greater credibility. (Letters in evidence). Violation -
Theft, unauthorized use of federal documents, FRCP 6(E).

SS. letters were signed by agents who were not authorized to
sign such documents, even if the stationary had not been stolen
from the U.S. Attorney. (Letters in evidence, showing the
signature, testimony of U.S. Attorney's representative). Violations
- Unauthorized usurpation of a federal authority, impersonation of
an officer of the court.

56. Dozens of IRS agents traveled all over the U.S.,
interviewed hundreds of investors, and disclosed to each the

identity of the targets. (Admitted). Violation - PFRCP 6(E).
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57. Many of the IRS agents were not on the 6{e) list and18
should not have known, themselves, much less disclosed such
imformation to others. (Records of the court). Violation - FRCP
6 (E).

58. The 6{(e) list was prepared by the agents, not the
prosecutors, and decisions were made as to who would be required to
help the attorneys. (Court records proved and admitted).
Violation - PRCP 6(D).

Comment: The prosecutors did not know many of the people and were
unaware as to why they were on the list. It was obviously for the
illegal purpose of collecting taxes.

59. The 6{e) list was habitually not submitted prior to
disclosure, but rather after. (Court records and admitted).
Violation - FRCP 6(E).

60. One 6(e) list was not submitted until three weeks AFTER
cthe grand jury adjourned. (Court records and admitted). Violation
-FRCP 6(e).

61. Many IRS employees were given grand jury information that
was never placed on the list before, during, or after the grand
jury. (Court records and admitted). Violation - FRCP 6(e).

62. Records were illegally transferred to Lowery AFB, by the
agents, to parties not on the list. The agents testified that the
judge had given his permission, but the judge denied it. the
agents were unable to find the supposedly signed order. (Court
records, court testimony). Violation - FRCP 6(e).

63. The records were again transferred by the agents to other
IRS offices in Ogden and Dallas. The agents did not even allege to

have permission. (Admitted). Violation - PRCP 6(e).
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64. IRS Civil Division supervisors, of no conceivable bené%it
to the jury or prosecutors, were placed on the 6(e) list and given
grand jury information. (Grand jury records). Violation - 6{e) and
Rules of Jurisprudence governing criminal and civil ptoqedures.

65. Grand jury information was even given to student clerks,
who were not on the 6(e) list. This was probably not a damaging
act to the defendant, but indictive of attitude. (Admitted).
Violarion -~ PRCP 6(e).

66. The agents illegally presented evidence in tandem knowing
not more than one could be in the room at once. (Admitted).
Violation - FRCP 6(e).

67. The agents of and the IRS, itself, admitted the purpose of
the grand jury was for civil purposes and that it was so used.
{(Testimony and documented in court) Violation - Civil/criminal
rules of procedure. :

68. The questionnaire used by the agents for potential
witnesses contained dozens of questions with absolutely no
relevance to any grand jury procedures, but it was of great
importance to the illegal civil purpose of collecting taxes.
(Questionnaire in evidence of court records). Violation =
Civil/criminal rules of procedure.

69. Civil employees of the IRS were used to perform audits of
investors which were of no benefit to the grand jury, nor were they
ever presented to the grand jury. (Admitted). Violation -
Civil/criminal rules of procedures.

70. Hundreds of letters had been sent to the investors by the
Civil pivision of thg IRS nofifying them that their returns were

either to be audited or their deductions were already denied. This
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was based on a report soon to be issued containing facts as

presented in the Federal Grand Jury. The letters proved not only
the illegal intent, but the accomplishment of illegal goals.
(Letters in evidence in the court records). Violation -
Civil/criminal rules of procedure.

Comment: The facts of the report were correct. Exactly what was
purported to have been done was done by the defendants. What was
not contained in the terrifying report was that all of the IRS
theories of the illegality of the acts were thrown out by the
court. The acts were declared legal on February 23, 1983,

Statement of Fact: No indicted party may be interrogated by a

prosecutor without the party's attorney's permission and/or
presence. Numerous court cases have held that the same privilege
is extended to employees of an indicted corporation. A wife may
never be forced to testify, and children's testimony is normally
inadmissible.

The Bank of Nova Scotia was indicted as a co-conspirator. The
bank was represented by an attorney who advised the prosecutor that
an employee the prosecutor wished to interrogate had been
transferred from Puerto Rico to Canada. He further advised that
the employee would be made available upon request and that the
attorney intended to be present.

The prosecutor discovered that the employee’'s wife and
daughte:&, ages ten and eight, were still in Puerto Rico (the
school term was incomplete); and he decided that the employee must
be hiding out. He journeyed to Puerto Rico with an IRS civil

agent, with no notice to the attorney.
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71. The prosecutors decided to interrogate the employee
without the attorney's presence. (Premeditation admitted).
Violation - Zonspiracy to committ a violation of the Sixth
Amendment.

72. He and the agent surreptitiously followed the wife for
five days through the streets of Puerto Rico. (Admitted).
Violation - Pourth, Pifth, Sixth Amendments and the rules of the
Bar Association.

73. He and the agent interrogated the employee's ex-secretary
without the attorney's knowledge. (Admitted). Violation - Sixth
Amendment.

74. He and agent interrogated the employee's replacement
without the attorney's knowledge. (Admitted). Violation - Sixth
Amendment. )

75. He and the agent interrogated the bank's chief executive
officer without the attorney present. (Admitted). Violation -~ Sixth
Amendment.

76. He and the agent interrogated miscellaneous other
employees without the attorney present. (Admitted). Violation -
Sixth Amendment.

77. He and the agent attempted to interrogate the employee's
children at school without the mother or attorney present. They
did, in fact, interrogate their teachers and principal.
(Admitted). Violation - Sixth Amendment and the laws of common
decency.

78. He and the .agent shadowed the childred after school, until
they met up with their mother. (Admitted). Violation -~ Fourth,

Pifch, and Sixth Amendments.
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79. He and the agent shadowed the three to their home.

(Admitted). Violation - Fourth, Fifth, and Sixth Amendments.

80. He and the agent then interrogated the wife and children
before friends and neighbors, without the attorney, as to the
husband's whereabouts. (Admitted). Violation - Fourth, FPifth, and
Sixth Amendments. -

81. When informed that the employee was, indeed, in Canada, he
and the agent attempted to induce the wife to influence her husband
to submit to secret interrogation without the attorney. (Admitted).
Violation - Conspiracy to violate Sixth Amendment.

82. When confronted with the violation, the prosecutor
admitted his awareness of the infractions. He statcd that] no case
had ever been dismissed for such violations, that the only penalty
normally imposed by the courts was the suppression of the evidence
so gained, and that he hoped to avoid even that. But if he diqd,
and he happened to get some good information, he would use it to
try to develop the same information from another source and use it
that way. (Admitted). Violation - Sixth Amendment.

Comment: The arrogation of an authority he did not possess and the
intentional violation of citizens' constitutional rights were
symptomatic of the entire investigation. His abysmal assuredness
that he could get away with it was even more frightening. (Mental
atcitude admitted). Violation - M -anda, Messiah, Fourth, Fifth,
and Sixth Amendments.

Statement of Fact: Early on in the hearings regarding IRS and

prosecutorial misconduct, Judge Winner ordered government employees
that were potential witnesses or targets sequestered. That meant

they were not permitted any information as to testimony, nor were
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they to discuss together their own past or future testimony uiﬁs
one another. The purpose was to ascertain that their testimony was
pristine, spontaneous, truthful, and not colluded.

83. Within an hour after the order, one such witness, an
atrtorney who knew better, ordered the entire past transcript.
(Admitted)}. Violation - Contempt of court.

Statement of Pact: The DOJ relieved all possible witnesses,

immediately, of court duties in the case for the balance of the
proceedings; and it replaced them with Charles Alexander, a Senior
Trial Attorney, Tax Division, DOJ.

84. On Sunday eve.iing, before the testimony of the sequestered
witnesses on Monday through Wednesday, Mr. Alexander conducted a
three hour meeting with all of the sequestered witnesses, in direct
violation of the order. The only conceivable purpose was colluding
in the precise testimony the judge had ordered sequestered.
(Meeting admitted, purpose denied). Violation - Conﬁempt, poss.bly
collusion to perjury.

85. When caught, the excuse offered was that they weren't
discussing their testimony, they were discussing the facts of the
case. That, of course, begged the judge's question, "To what are
they proposing to testify, the non-facts?" (Record of court
testimony). Viclation - Obstruction of justice.

86. After the meeting, the perpetrator of a temper tantrum,
resulting in the mouthing of obscenities at the judge and a coat
throwing incident in the courtroom in response to a ruling against
him, denied its occurrence in the face of contrary testimony of

five reputable disinterested witnesses. (Testimony). Violation =~
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Obstruction of justice by colluding to perjury and possibly

perjury.

87. The five restrainers of the tantrum all testified exactly
the same way, "I don't remember." (Testimony). No violation -
Memory not provable.

Comment: Each of the disinterested witnesses had variations as to
the details, but they were fairly consistent in their description
of the overall incident. That was normal and a recognized reality
of truthful testimony. Different witnesses, possessing no collusion
of their testimony, routinely described scenes differently. The DOJ
possessed the gal) to suggest that, since their testimony so
perfectly coincided and was more consistent, it should be given
more weight and credibility than testimony with variations! It
should be noted, also, that the meeting was not readily admitted.
Rather, it was disclosed accidentally by one of the sequestered
witnesses while on the stand, who had not thought of the incident
until the meeting on Sunday night. It came out as the result of
the following and obvious question. "What meeting was that, Ms.
Serbough?" That was the only variation in their testimony, the
others failed to mention the meeting.

Statement of Pact: The DOJ has an announced procedure that the

target of a grand jury may request a review, prior to an
indictment. The supposed purposes are: {1) A target is allowed to
present his proposed defense, (2) If the defense has merit, the
case or proposed indictment may be dropped if the higher echelon
unbiased judge is convinced that no crime has been committed or
that the evidence is insufficient to permit a conviction., (3) the

procedure reduces costs for the DOJ for senseless prosecution, (4)
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The defendant saves the expense of a trial, (5) Needless

embarassment is eliminated, and (6) The defendant's reputation that
otherwise could be destroyed by an indictment for a non-existent or
unprovable crime, can be salvaged. The reviewer supposedly
occupies a quasi-judicial, unbiased position and passes judgment on
whether the case should be prosecuted. In such hearings, the
defense lawyer is led to believe he can be fully candid about his
theory of defense and his plans, with no concern that his words
will be thrown back at him of that he has forewarned the other side
of his tactics.

88. Robert Grossman, an attorney for the defendant, requested
and received such a review and was given one Jared Scharf, a man
represented tovbe, but who was not, a reviewer. Rather, he was a
trial counsel for the department. (Admitted). Violation -
Deception, deceit, and fraud. .

89. Mr. Scharf, it later developed, was not only a trial
counsel, he was the ranking investigator in this very case which he
was now reviewing. (Admitted). Violation - Fraud.

90. Mr. Scharf was not only the investigator, he, was also the
lead prosecutor in charge in this case. (Admitted) Violation -
Praud.

Comment: It was tantamount to the judge first hearing the case,
leaving the bench, taking sides and becoming the prosecutor. The
statement of the prosecutor was that they did it all the time.
Thus, the defendant's counsel was tricked into disclosing his
entire defense tactics to his opponent, months in advance of the
trial. This permitted the prosecutor to arrange his case in

anticipation of the defense.
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Statement: Miscellaneous Violations 2

91. An agent shredded documents in his possession that were
potentially favorable to the defendant.. (Admitted). Violation -
shredding 3500 documents.

92. The prosecutor mouthed obscenities at the judge's back,
threw his coat on the floor and kicked it around the courtroom
after a judicial decision to which he objected. Five agents and
the Assistant U.S. Attorneys were required to restrain him.
(Testimony of a courtroom witness, the editor of Aspen newspapers,
an uninvolved attorney witness, an uninvolved law professor
witness, and the judge's own court reporter.

93, None of the five agents nor the Assistant U.S. Attorneys
could remember the incident when called to testify. (Court
records). Violation - Obvious perjury, but memories not
verifiable.

94. A prosecutor, Mr. Scharf the reviewer/prosecutor, who was
involved but not admitted to the case, yelled at the judge from the
spectator section behind the bar as the judge left the courtroom.
He demanded an explanation of the decision and then entered into an

argument with the judge over his wisdom and/or bias.

Comment: The Judge showed the greatest restraint (as per numerous

knowledgeable parties) known, by not responding to this obvious

.attempt to obtain a mistrial in the, by then, obviously lost case

by the government. ({Court transcript). Violation - Contempt of

court.

95. The prosecutors habitually crossed the forbidden line from

being prosecutors and became investigators. (Admitted). No
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Violation - They simply lost their otherwise absolute 1mmunity'%10m
civil suit in cthe pursuance of their duty.

96. The prosecutors filed a brief stating that the defendant's
objections to all their misconduct were silly and frivolous. They
actually believed they had the right to so behave. (Brief is
recotrd) . violation - Contempt of court, law, and Aefendant's
rights.

97. Despite hundreds of grand jury secrecy violations by the
prosecutor, he acted to the contrary when bena2ficial to him. He
imposed secrecy on the only two witnesses t» ui:¢ jury on which
secrecy could not be imposed, the defense atcorneys. I was truly
deprived of an attorney/client consultation, to which I was
absolutely entitled. (The grand jury transcript). Violation - Sixth
Ame.dment.

98. The prosecutors stated that, even if the defendant wasn't
quilty, the government would break him with the cost of the defense
and that the prosecutor intended to do so. ({(Court records).
violation -~ Fourth Amendment, the confiscation of my property and
assets without due process.

99. The prosecutors discovered a proposed merger of my
corporation with another international company, that would save my
company from the planned destruction. They subpoenaed my
comptroller to learn the details in order "to shoot the deal in the
ass." (Court testimony). Violation - Fourth Amendment.

100. The prosecutors in the grand jury allowed a witness to
hear the testimony of other witnesses, a violation of secrecy and