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BUDGET RECONCILIATION

FRIDAY, SEPTEMBER 13, 1985

U.S. SENATF,
COMMITTEE ON FINANCE,
' Washington, DC.

The committee met, pursuant to notice, at 9:30 a.m. in room SD-
215, Dirksen Senate Office Building, the Honorable Bob Packwood
(chairman) presiding.

Present: Senators Packwood, Chafee, Symms, Grassley, Long,
Boren, and Bradley.

[The press release announcing the hearing and the opening state-
ments of Senators Heinz and Baucus and a letter from Gov. Ted
Schwinden of Montana follow:]

{Press Release No. 85-067, Friday, Aug. 9, 1985)

SENATE FINANCE CoMMITTEE To BEGIN WoRK oN DEFICIT REDUCTION IN EARLY
SEPTEMBER

The Senate Finance Committee will hold hearings on deficit reduction on Wednes-
day, September 11, on Thursday, September 12 and on Friday, September 13, Com-
mittee Chairman Bob Packw (R-Opregon) announced today.

“No problem facing this country is more compelling than our growing Federal
budget deficit—action must be taken by Congress now if we are to avert serious eco-
nomic consequences,” Scnator Packwood said. “I am convinced that a significant re-
duction in the deficit will be a boon to the economy, resulting in lower interest
rates, more capital available for private business investment and a lower value of
the dollar, which will make American products more competitive in the internation-
al marketplace.”

Pursuant to the Conference Report on S. Con. Res. 32, the first budget resolution
adopted by Congress before it adjourned for the August recess, the Finance Commit-
tee will consider various ways in which to meet its reconciliation instructions.
Under the budget agreement, the Finance Committee is required to reduce spending
for programs within its jurisdiction by more than $22 billion over the next three
fiscal years (1986-88). In addition, Finance must raise revenues by $8.4 billion over
that same period.

In addition to receiving the views of several Administration witnesses, the Com-
mittee will receive testimony from public witnesses on various proposed changes to
Finance Committee programs.

All of the hearings scheduled by the Committee will begin at 9:30 a.m. in Room
SD-215 of the Dirksen Senate Office Building.

STATEMENT OF SENATOR JOHN HEINZ

Mr. Chairman, I would like to thank you for scheduling this hearing on revenue
groposals for deficit reduction. We will hear several proposals discussed here today,

ut I would like to call my colleagues’ attention to one in particular.

H.R. 3128, the Deficit Reduction Bill reported by the House Ways and Means
Committee on July 31, proposes to make a change in the tax treatment of railroad
retirement benefits which 1 believe would be a mistake. Currently, these benefits
have two parts: Tier I—a benefit which very closely resembles social security, and
Tier II—a benefit that looks like an industry pension. Tier I is taxed now in the
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same way as social security—half a person’s benefits become taxable roughly when
their income exceeds the $25,000/832,000 cutoff. Tier II is taxed now in the same
way as an industry pension—an individual’s own contributions are not taxable, but
the rest of the benefit becomes fully taxable once the individual’s own contributions
have been recovered.

Often a Tier I benefit is identical to the benefit that would have been received
under the social security system. However, the Tier I benefit may be slightly higher
than an equivalent social security benefit. This may ha%;e)en for several reasons, one
of which is that railroad retirement pays unreduced benefits to early retirees or
widows. In cases where the Tier I benefit is higher than a social security equivalent,
the Ways and Means Committee proposes to tax the portion of the Tier I benefit
that is considered excess as a pension and not as a social security benefit.

Thus for many railroad retirees who have not paid a tax on their benefits because
their other income was too low, a portion of the Tier I benefit would now be full
taxable. Over 500,000 Tier I beneficiaries would face a tax increase and possible ﬁy
nancial hardship. These are the same people who have gone without a cost-of-living
adjustment (COLA) and have borne the burden of two tax increases in the past 2
years. Mr. Chairman, I think we would be buying trouble and provoking anger in
this groui) to levy another tax increase on them now.

Not only would this proposal be unfair to railroad retirees but it would also be an
administrative nightmare to carry out. It is estimated that 50 percent of the Tier I
beneficiaries receive more than would under social security. Consequently, the Rail-
road Retirement Board would have to recalculate half of all annuity payments, not
an administratively easy task and one that requires new information that is not
readily accessible.

Ever since 1974, when the Tier I/Tier 1I scheme was created, congress has sought
to extend and clarify the concept that Tier I is equivalent to social security and that
Tier 11 is like an industry pension. In the past 2 years, through the Social Security
Amendments of 1983 and the Railroad Retirement Solvency Act of 1983, we have
seen that concept be extended to the area of taxation of retirement benefits. In my
judgment, this new proposal takes too literal an approach in further defining how
these taxes should be calculated. In doing so, it undermines the usefulness of the
Tier I/Tier II conceptual framework, would wreak administrative havoc, and unfair-
ly singles out a small group of retirees for a tax increase.

The revenue effect of taxing a portion of Tier I benefits like a private pension is
just not worth the headache and anger this will create. The proposal would raise
only an estimated $160 million over 3 years. While we all must be committed to
reducing the Federal deficit, I seriously question whether the administrative ex-
g:nse involved in imglementing this proposal and the financial pressure it brings to

ar on up to 500,000 railroad Tier I beneficiaries is really worth the minimal sav-
ings incurred. In my judgment, this proposal should be rejected and attention
should instead be turned to more feasible and productive means of reducing the def-
icit. :

STATEMENT OF SENATOR MaX Baucus

Mr. Chairman, I would like to submit for the record a statement by the Honora-
ble Ted Schwinden, the Governor of Montana, on the proposal to increase the black
lung tax on coal. Governor Schwinden opposes this proposal, and I would like to join
him in urging that this tax increase not be adopted. .

This is the worst possible time to add to the tax burden of American coal produc-
ers. Low coal prices and strong competition from foreign producers are putting a
great deal of pressure on coal mine operations in Montana, West Virginia, and
every other state that produces coal.

Montana’s mines are surface coal mines, so our miners don't suffer debilitating
diseases like black lung. However, I don’t want my opposition to this tax increase to
be interpreted as a statement of opposition to the black lung program. I think it is a
necessary program and I think it is a good program. I will support any sound pro-
posal to ensure that it is on a secure financial footing. However, the proposal we are
considering today is not a sound proposal. As Governor Schwinden has stated, the
“prol})llems cor,rtributing to the current debt should not be solved merely by increas-
ing the taxes.”
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1 do not think we should blindly double the black lung coal tax with only a limit-
ed understanding of the true problems facing the program. I encourage industr{ and
labor to work closely with Congress in examining all of the options available for
eliminating the deficit that threatens the solvency of this important program.

Mr. Chairman, I ask that the statement by Governor Schwinden be made a part
of the hearing record.
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Statement of
Ted Schwinden, Governor
State of Montana
before the Committee on Finance
United States Senate
September 13, 1985
on H,R, 3128

The State of Montana urges Senators of the Finance Committee
not to concur in provisions adopted by the House of
Representatives that would increase black lung tax on coal by 50%
to service debt accumulated by the black lung disability program,

This tax increase is counterproductive at a time when U.S.
coal producers face a stagnant national market and increasing
competition from foreign coal. A few cents per ton can make the
difference between getting -- or failing to get -- a long term,
multi-million ton contract in today's tight marketsa, Yet the
House action would add up to 25 cents per ton, substantially
handicapping American coal producers.

Montana does not ask Congress to forego this increased
revenue without recognizing that the states should also assist
the industry in remaining competitive. Unlike some other states,
Montana already provides an exclusion for black lung taxes when
computing a producers'state tax liability, thereby reducing our
revenue, And, earlier this year, the Montana Legislature enacted
my proposal to afford coal producers a one~third credit against
our state severance tax on additional coal production.

Since most western coal mines are surface mines, few people
in Montana or Wyoming receive the benefits paid out by the black
lung program. Nevertheless, we recognize that in our federal
system particular regions will pay more into some programs than
they receive in benefits, while the reverse will be true for
other programs, We do not quarrel with the black lung program as
conatituted to date.

We do feel, however, that problems contributing to the
current debt should not be solved by merely increasing the taxes.
Tightened eligibility requirements, reduced cost on inter-fund
borrowing, and other approaches available to you should be tried
before adopting an action that will add to the problems already
facing America's coal industry.

We hope you will reject the tax increase.
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The CHAIRMAN. The committee will come to order.

Our first witness this morning is the Honorable Michael Castle,
Governor of the State of Delaware. He is appearing here today not
only in his capacity as Governor but as chairman of the Human
Resources Committee of the National Governors’ Association.

I have asked him to testify first. After he is done, we will go to
the panel of Dr. Davis and Dr. Roehrig.

Governor, it is good to have you with us.

STATEMENT OF THE HONORABLE MICHAEL N. CASTLE, GOVER-
NOR OF THE STATE OF DELAWARE, AND CHAIRMAN, HUMAN
RESOURCES COMMITTEE, NATIONAL GOVERNORS’' ASSOCIA-
TION

Governor CastLE. Thank you, Senator, and good morning. As
chairman of the National Governors’ Association’s Committee on
Human Resources, I want to thank you for providing this opportu-
nity to testify before the Committee on Finance.

Let me say at the outset tha: the NGA supports and encourages
specific Federal deficit reduction actions. We recognize that reduc-
ing the deficit will require sacrifices, and the States are willing to
see the growth of Federal aid they receive reduced.

In fact, we adopted a bipartisan policy position on the compre-
hensive Federal budget to that effect in February.

The NGA budget policy, which is discussed in detail in my writ-
ten testimony, represents an across-the-board approach to Federal
spending, one that would require economies from defense, other
discretionary programs, and nonmeans tested entitlement, and
other mandatory spending programs to reduce the deficit.

But at the same time, we would strongly oppose excessive cuts in
programs which help meet the basic neecf; for the poor, as well as
policies which simply shift costs to the States and local govern-
ments.

Federal policy which disproportionately shifts costs to the States
either reduces real State revenues available for other programs or
forces increases in total State expenditures and taxes.

This places an unfair burden upon States which must balance
their budgets by State constitutions or State law.

Over the past 6 months, Congress has grappled with this prob-
lem, and we believe produced a workable budget package which
will reduce the deficit while protecting programs of low-income
Americans; for this, we commend the Congress.

We greatly appreciate the efforts of members of the Committee
on Finance to achieve a budget resolution that avoids caps or cuts
in Federal Medicaid funding or services for the poor.

With respect to the Aid for Families with Dependent Children
and Work Incentive Programs, we oppose the budget cutting pro-
posals. Changes in the AFDC Program between 1981 and 1984 al-
ready cut benefits and program costs over $2.5 billion net between
1982 and 1985.

We support full funding for these major means-tested entitle-
ment programs administered by States. States and the Federal
Government share responsibility for these income security pro-
grams, and there is general agreement among the Governors that
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the Federal role in the partnership is vital and must be main-
tained, but this partnership is threatened by the system of quality-
control error-rate sanctions for the AFDC, Medicaid, and Food
Stamp Programs.

Almost every State will be liable for error-rate sanctions for erro-
neous payments made between 1981 and 1988. The cost is substan-
tial, potentially more than $2 billion.

What is more, depending on the quality-control error-rate sanc-
tions levied against individual States, matching rates for benefits
in the AFDC and Medicaid Programs will drop significantly.

The effect is unacceptable. The bulk of the burden for meeting
the basic needs of the poor will be shifted to the States, profoundly
affecting the States’ ability to fund cost-of-living increases and
other vital services for low-income people.

Let me emphasize that the Governors support the existence of a
quality-control system and believe that fiscal sanctions have a role
to play in those systems.

We strongly support congressional action to revise and improve
the quality-control systems for the AFDC and Medicaid Programs,
but it is ironic that the current quality-control, systems mandated
by Congress will impose large error-rate sanctions when State error
rates are at an all-time low, demonstrating the fundamental suc-
cess of quality-control as a management system.

For example, in the Aid to Families with Dependent Children
Program, official error-rate data shows that errors were reduced to
6.5 percent by September 30, 1983, compared with 16.5 percent in
1973, a reduction of more than 60 percent.

In my own State of Delaware, we have brought our error rate
down from 16.1 percent in 1978 to a State-calculated rate of 3.75
percent as of March 1985, a 77-percent decrease.

We have done this by means of a total commitment at all levels
to improve the efficiency and accuracy of program administration.
Our efforts have included development of a state-of-the-art comput-
erized eligibility system, which has received national recognition,
use of a highly structured corrective action process that has been
praised by Federal officials, a supervisory review process, and other
innovative error-reduction techniques.

Nevertheless, in spite of these efforts, Delaware is liable for sanc-
tions from 1981 onward and will be liable even in 1985 when our
error rate is 3.75 percent because the current target is 3 percent.

That is clearly wrong because the ultimate, if unintended, vic-
tims of this process are the very people we are trying to help. If the
system is not changed, we may find ourselves in the position of re-
ducing vital services for young children because of errors that were
made before they were born.

We believe Congress must act to restore the system’s usefulness
as a management tool, and my written testimony details several
steps the NGA believes are necessary to accomplish this.

nator Daniel Evans has introduced S. 1362, on which he testi-
fied yesterday, and which we strongly support. Senator Evans’ bill
seeks several immediate reforms which are basically consistent
with our policy, such as the more reasonable error-rate tolerance of
4 percent, elimination of technical errors, and an official error rate
set at the lower bound of the statistical estimate.
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For the longer term, Senator Evans’ bill would provide for a mor-
atorium on fiscal sanctions until Congress reforms the quality con-
trol error-rate tolerances based upon concurrent studies by the De-
partment of Health and Human Services and the National Acade-
my of Sciences.

We offer, Senator, our cooperation and support for the measures
that are consistent with our budget policy and will effectively
reduce the deficit. I thank you.

The CHAIRMAN. Governor, thank you.

[The prepared written statement of Governor Castle follows:]



'

*% ¥
: ’; National Governors' Assoclation Lamar Alexander
» Govemor of Tennessee
¥ u ¥ N Chalrman

Raymond C. Scheppach
txecutive Director

STATEMENT OF
THE HONORABLE MICHAEL N. CASTLE
GOVERNOR OF DELAWARE
ON BEHALF OF
THE NATIONAL GOVERNORS' ASSOCIATION
BEFORE THE

COMMITTEE ON FINANCE —_
UNITED STATES SENATE

ON

FEDERAL DEFICIT REDUCTION PROPOSALS
AND
THE QUALITY CONTROL SYSTEM
FOR THE
AID TO FAMILIES WITH DEPENDENT CHILOREN PROGRAM

SEPTEMBER 13, 1985

HALL OF THE STATES - 444 North Capitol Street - Washington, DC 20001-1572 - (202) 624-5300



Goob MORNING. AS CHAIRMAN OF THE NATIONAL GOVERNORS'
ASSOCIATION'S COMMITTEE ON HUMAN RESOURCES, I WANT TO THANK YOU
FOR PROVIDING US AN OPPORTUNITY TO TESTIFY BEFORE THE
COMMITTEE., WE SHARE YOUR DESIRE TO HMAINTAIN A VITAL GROWING
ECONOMY AND BELIEVE THAT SIGNIFICANT REDUCTIONS IN THE FEDERAL
DEFICIT ARE NECESSARY TO ACHIEVE THIS GOAL. A GROWING ECONOMY
IS ESSENTIAL FOR BALANCING THE FEDERAL BUDGET AND FOR HEALTHY
STATE FISCAL CONDITIONS. THEREFORE, WE ARE PLEASED TO SHARE
OUR VIEWS ABOUT HOW THE COMMITTE: CAN HELP REDUCE THE LARGE

FEDERAL DEFICITS,

LET ME SAY AT THE OUTSET THAT THE NATIONAL GOVERNORS'
ASSOCIATION SUPPORTS AND ENCOURAGES SPECIFIC FEDERAL DEFICIT
REDUCTION ACTIONS, WE RECOGNIZE THAT REDUCING THE DEFICIT WILL
REQUIRE SACRIFICES AND THAT STATES ARE WILLING TO SEE THE
GROWTH OF FEDERAL AID THEY RECEIVE REDUCED:s WE ADOPTED A
BI-PARTISAN POLICY POSITION ON THE COMPREHENSIVE FEDERAL BUDGET
TO THAT EFFECT IN FEBRUARY, BUT, AT THE SAME TIME. WE STRONGLY
OPPOSE FURTHER CUTS IN PROGRAMS WHICH HELP MEET THE BASIC NEEDS
OF THE POOR, AS WELL AS POLICIES WHICH SIMPLY SHIFT COSTS TO
STATE AND LOCAL GOVERNMENTS. FEDERAL POLICY WHICH
DISPROPORTIONATELY SHIFTS COSTS TO THE STATES EITHER REDUCES
REAL STATE QREVENUES AVAILABLE FOR OTHER PROGRAMS OR FORCES
INCREASES IN TOTAL STATE EXPENDITURES AND TAXES.
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THIS PLACES AN UNFAIR BURDEN UPON STATES WHICH MUST BALANCE
THEIR BUDGETS BY STATE CONSTITUTIONS OR STATE LAW. MOREOVER --
AND THIS IS VITALLY IMPORTANT =-- IT IGNORES THE ODRIVING FORCE
BEHIND DEFICIT REDUCTION: THE RECOGNITION THAT GOVERNMENT MUST
LIVE WITHIN ITS MEANS, THAT IT CANNOT PLACE AN UNFAIR BURDEN ON
ITS CITIZENS, EITHER NOW OR IN THE FUTURE. THE PROBLEM THE
MEMBERS OF THIS COMMITTEE ARE FACING IS HOW MUCH GOVERNMENT
SHOULD SPEND, NOT WHO COLLECTS THE TAXES. SHIFTING THE COST OF
PROGRAMS TO THE STATES WILL NOT SOLVE THAT PROBLEM.

THE NGA BUDGET POLICY CALLS FOR DEFICIT REDUCTIONS THAT
WOULD BE ACHIEVED BY FREEZING THE 1986 APPROPRIATION AT THE
1985 LEVEL FOR NON-DEFENSE ODISCRETIONARY SPENDING. FOR THE
1987-1990 PERIOD THIS COMPONENT WOULD BE INCREASED AT ONE-HALF
THE RATE OF INFLATION. NATIONAL DEFENSE APPROPRIATIONS IN 1986
WOULL BE LIMITED TO THE 1985 LEVEL PLUS INFLATION. FOR THE
1986-1590 PERIOD NATIONAL DEFENSE SPENDING WOULD BE ALLOWED TO
INCREASL 1-3 PERCENT IN REAL TERMS. THE GROWTH 1IN OTHER
ENTITLEMENT AND MANDATORY SPENDING PROGRAMS WOULD ALSO BE
RESTRAINED. PART OF THIS RESTRAINT WOULD BE CAUSED BY A ONE
YEAR FREEZE IN ALL COST OF LIVING ADJUSTMENTS INCLUDING SOCIAL
SECURITY. FURTHERMORE, THE NGA POLICY URGES THE CONGRESS TO
REVIEW THE MEDICARE. FEDERAL PENSIONS, FARM., AND SOCIAL
SECURITY PROGRAMS TO DETERMINE WHAT REFORMS CAN BE ENACTED IN
THESE NON-MEANS-TESTED ENTITLEMENTS. THE REFORMS WOULD BE
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DESIGNED TO INCREASE THE LONG-TERM CONTROLABILITY Of THE
FEDERAL BUDGET WHILE FEDERAL SUPPORT FOR NEEDS TESTED PROGRAMS
WHICH PROVIDE THE SAFETY NET FOR POOR AMERICANS IS MAINTAINED.

OVER THE PAST SIX MONTHS, CONGRESS GRAPPLED WITH DIFFICULT
POLICY OPTIONS AND WE BELIEVE PRODUCED A WORKABLE BUDGET
PACKAGE. ACCORDING TO THE CONGRELSIONAL BUDGET OFFICE, THIS
BUDGET PACKAGE WILL REDUCE THE FEDERAL DEFICIT AS A PERCENTAGE
OF THE GNP FROM 5.5 PERCENT OF GNP FOR FY-1985 TO 2.1 PERCENT
FOR FY 1990. We COMMEND CONGRESS FOR THIS SIGNIFICANT EFFfORT,

WE ALSO WISH TO COMMEND CONGRESS FOR PROTECTING PROGRAMS
FOR  LOW-INCOME AMERICANS. ESPECIALLY RELEVANT TO  THIS
COMMITTEE, WE WISH TO POINT OUT THAT THE BUDGET RESOLUTION
ASSUMES THAT THERE WILL BE NO "MEDICAID CAP", NO BUDGET CUTS IN
THE AID TO FAMILIES WITH DEPENDENT CHILDREN (AFDC) PROGRAM. AND
NO ELIMINATION OF THE WORK INCENTIVE (WIN) PROGRAM.

WE GREATLY APPRECIATE THE EFFORTS OF MEMBERS OF THIS
COMMITTEE TO ACHIEVE A BUDGET RESOLUTION THAT AVOIDS CAPS OR
CUTS IN FEDERAL MEDICAID FUNDING OF SERVICES FOR THE POOR. AS
YOU KNOW, NGA STRONGLY OPPOSED THE MEDICAID CAP PROPOSAL
BECAUSE IT ALMOST CERTAINLY WOULD HAVE FORCED MANY STATES TO
CUT NEEDED SERVICES FOR OUR MOST VULNERABLE CITIZENS. THE
PROPOSED CAP WOULD HAVE BEEN INSENSITIVE TO A BROAD RANGE OF
ECONOMIC,



12

DEMOGRAPHIC  AND HEALTH  CARE  MARKET  FACTORS THAT  CAN
SIGNIFICANTLY ALTER THE NEED FOR MEDICAID SERVCIES IN A GIVEN
STATE.

CuTs IN FEDERAL MEDICAID MATCHING RATES WOULD GREATLY
IMPEDE STATE EFFORTS TO MEET THE MEDICAL CARE NEEDS OF OUR POOR
ELDERLY, CHILDREN AND MOTHERS. THIS IS PARTICULARLY CRITICAL
AT THE PRESENT TIME BECAUSE RECENT COMPETITIVE CHANGES IN THE
HEALTH CARE MARKET PLACE ARE MAKING ACCESS TO MEDICAL CARE FAR
MORE DIFFICULT FOR INDIGENT PERSONS NOT ELIGIBLE FOR MEDICAID,
MEDICAID PRESENTLY COVERS FEWER THAN HALF OF THE NATION'S
POOR. AS MEDICARE, MEDICAID AND PRIVATE PAYORS LIMIT THEIR
PAYMENTS AND BECOME MORE PRICE-SENSITIVE, HEALTH CARE PROVIDERS
ARE LESS ABLE TO CONTINUE FUNDING CHARITY CARE THROUGH PRICE
INCREASES TO OTHER PAYORS. STATE EFFORTS TO FINANCE SERVICES
FOR POOR PERSONS NOT ELIGIBLE FOR FEDERAL MEDICAID FUNDING
WOULD BE SEVERELY HAMPERED BY FEDERAL MEDICAID FUNDING CUTS.
WE ARE PLEASED THAT THE COMMITTEE ON FINANCE RECOGNIZES THIS
AND INTENDS TO ACHIEVE MEDICAID SAVINGS THROUGH MANAGEMENT
IMPROVEMENTS IN THIRD-PARTY RECOVERIES. WE ALSO APPRECIATE
THAT THE COMMITTEE'S APPROACH WILL MEASURE STATE PERFORMANCE IN
THIS AREA AGAINST A FEDERALLY APPROVED STATE MANAGEMENT
IMPROVEMENT PLAN RATHER THAN AGAINST UNSPECIFIED OR ARBITRARY
OUTCOME STANDARDS DEVELOPED UNILATERALLY BY FEDERAL AGENCIES. |
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WE ALSO APPRECIATE THE COMMITTEE'S INTEREST 1IN STATE
DEVELOPMENT OF QOHE"AND COMMUNITY-BASED LONG-TERM CARE SERVICES
UNDER MEDICAID, AND SUPPORT ANY IMPROVEMENTS IN STATE LATITUDE
YOU CAN MAKE IN THE BUDGET PROCESS. AS YOU KNOW, THE STATES
HAVE  BEEN  VERY FRUSTRATED WITH THE  REGULATIONS  AND
IMPLEMENTATION OF THE WAIVER AUTHORITY YOU ENACTED IN 1981. Wt
LOOK FORWARD TO WORKING WITH YOU IN THE FUTURE TO REVISE OR
RESTRUCTURE FEDERAL LAW TO FACILITATE STATE COMMUNITY CARE
INITIATIVES WITHOUT INCREASING FEDERAL COSTS.

THE BUDGET RESOLUTION ALSO AVOIDS REPLACING THE WORK
INCENTIVE PROGRAM WITH A FEDERALLY MANDATED AFDC WORK PROGRAM
INTENDED TO CUT FEDERAL AFDC BENEFIT COSTS BY $195 MILLION IN
FY 1986. WHILE THE PROPOSED MANDATE FOR AFDC WORK PROGRAMS
WOULD PROVIDE FOR SOME STRUCTYRAL OPTIONS, SUCH A PROPOSAL
WOULD BE MUCH LESS FLEXIBLE THAN CURRENT LAW. ALL STATES
EITHER HAVE A WIN orR WIN DEMONSTRATION PROGRAM AND 37 STATES
ARE EXPERIMENTING WITH JOB SEARCH, COMMUNITY WORK EXPERIENCE
AND/OR GRANT DIVERSION/WORK SUPPLEMENTATION PROGRAMS.  THESE
LATTER PROGRAM OPTIONS PLUS THE WIN DEMONSTRATION PROJECTS ARE
NOW OPTIONAL AND PROVIDE EXCELLENT FLEXIBILITY FOR STATES TO
TEST WHAT WORKS BEST. THEREFORE, WE REQUEST THAT THE CURRENT
FLEXIBILITY BE MAINTAINED., FURTHERMORE, WE SUPPORT THE CURRENT
FUNDING LEVEL FOR THE WIN/WIN DEMONSTRATION PROGRAMS WHICH
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WOULD BE REPLACED UNDER THE ADMINISTRATION'S PROPOSAL BY A MUCH
SMALLER GRANT TO STATES.

As I JUST MENTIONED, WE SUPPORT FULL FUNDING FOR THE MAJOR
MEANS-TESTED ENTITLEMENT PROGRAMS ADMINISTERED BY STATES. THE
STATE AND FEDERAL GOVERNMENTS SHARE RESPONSIBILITY FOR THESE
INCOME SECURITY PROGRAMS AND THERE IS GENERAL AGREEMENT AMONG
THE GOVERNORS THAT THE FEDERAL ROLE 1N THE PARTNERSHIP IS VITAL
AND MUST BE MAINTAINED.

BUT THIS PARTNERSHIP IS THREATENED BY THE SYSTEM OF QUALITY
CONTROL ERROR RATE SANCTIONS FOR THE AFDC, MEOICAID AND FOOD
STAMP  PROGRAMS, ALHOST  ALL  OF THE  STATES  WILL BE
RESTROSPECTIVELY LIABLE FOR ERROR RATE SANCTIONS THAT COULD
TOTAL OVER $2 BILLION FOR ERRONEOUS PAYMENTS MADE BETWEEN
1981-1988. 1IN fFaCT, 21 STATES FOR 1981, 26 STATES FOR 1982, 36
STATES FOR 1983 AND POSSIBLY 42 STATES ;oa 1984 ARE POTENTIALLY
LIABLE FOR ERROR RATE SANCTIONS. SANCTIONS OF THIS MAGNITUDE
WOULD EFFECTIVELY REDUCE MATCHING FUNDS FOR THESE THREE
PROGRAMS. THE FEDERAL GOVERNMENT MATCHES AFDC AND MEDICAID
BENEFITS AT RATES BETWEEN 50 AND 78 PERCENT AND MATCHES BASIC
ADMINISTRATIVE COSTS AT THE 50 PERCENT RATE. DEPENDING UPON
THE QUALITY CONTROL ERROR RATE SANCTIONS LEVIED AGAINST A
STATE, THE MATCHING RATES FOR BENEFITS IN THE AFDC AND MEDICAID
PROGRAMS WILL- DROP SIGNIFICANTLY. IN MANY CASES THE FEDERAL
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AY

GOVERNMENT WILL EFFECTIVELY BE MATCHING STATE DOLLARS AT LESS
THAN 50 PERCENT fOR THE AFDC AND MEDICAID PROGRAMS, THEREBY
SHIFTING THE BULK OF THE BURDEN FOR MEETING THE BASIC NEEDS OF
THE POOR TO THE STATES.

THIS SHIFT IN FINANCIAL RESPONSIBILITY FOR THESE PROGRAMS
WILL  PROFOUNDLY  AFFECT  THE  STATES'  ABILITY TO  FUND
COST-OF-LIVING INCREASES OR OTHER VITAL SERVICES FOR LOW INCOME
PERSONS. THUS, THE EFFECT OF THESE SANCTIONS WOULD BE TO
FURTHER REDUCE THE FEDERAL SAFETY NET FOR THE POOR IN REAL
TERMS. FOR EXAMPLE, SINCE 1970, REAL MAXIMUM AFDC BENEFITS FOR
A 4 PERSON FAMILY DECLINED B8Y AN AVERAGE 37 PERCENT. FURTHER,
THE REAL COMBINED AFDC AND FOOD STAMP BENEFIT LEVELS SINCE 1972
FOR A FAMILY OF FOUR WITH NO INCOME HAS DECLINED BY CLOSE TO 22
PERCENT NATIONWIDE.  WHILE THE STATES ARE ATTEMPTING TO
COMPENSATE FOR THESE PAST REAL REDUCTIONS--IN DELAWARE WE
INCREASED AFDC BENEFITS BY FOUR PERCENT THIS YEAR-~FISCAL
SANCTIONS WOULD EXACERBATE THIS PROBLEM,

As A RESULT, THE GOVERNORS STRONGLY SUPPORT CONGRESSIONAL
ACTION TO REVISE AND IMPROVE THE QUALITY CONTROL SYSTEMS FOR
THE AFDC AND MEDICAID PROGRAMS., WE BELIEVE THAT IT IS IRONIC
THAT THE CURRENT QUALITY CONTROL SYSTEMS, MANDATED BY CONGRESS,
WILL BEGIN LARGE ERROR RATE SANCTIONS WHEN STATE ERROR RATES
ARE AT AN ALL-TIME LOW, THUS DEMONSTRATING THE FUNDAMENTAL
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SUCCESS OF QUALITY CONTROL AS A MANAGEMENT SYSTEM. FOR
EXAMPLE, IN THE AID TO FAMILIES WITH DEPENDENT CHILDREN
PROGRAM, OFFICIAL ERROR RATE DATA SHOWS THAT ERRORS WERE
REDUCED TO 6.5 PERCENT B8Y SEPTEMBER 30, 1983, COMPARED WITH
16.5 PERCENT IN 1973, A REDUCTION OF MORE THAN 60 PERCENT., 1IN
MY OWN STATE OF DELAWARE, WE HAVE BROUGHT OUR ERROR RATE DOWN
FROM 16.1 PERCENT IN 1978 70 A STATE-CALCULATED RATE Of 3.75
PERCENT AS OF MARCH, 1985, A 77 PERCENT DECREASE. WE HAVE DONE
THIS BY MEANS OF A TOTAL COMMITMENT AT ALL LEVELS TO IMPROVE
THE EFFICIENCY AND ACCURACY OF PROGRAM ADMINISTRATION. OUR
EFFORTS HAVE INCLUDED DEVELOPMENT OF A STATE~OF-THE-ART
COMPUTERIZED ELIGIBILITY SYSTEM (WHICH HAS RECEIVED NATIONAL
RECOGNITION), UTILIZATION OF A HIGHLY STRUCTURED CORRECTIVE
"ACTION PROCESS THAT HAS BEEN PRAISED BY FEDERAL OFFICIALS, A
SUPERVISORY REVIEW PROCESS, AND OTHER INNOVATIVE ERROR
REDUCTION TECHNIQUES. NEVERTHELESS. IN SPITE OF THESE EFFORTS,
DELAWARE IS LIABLE FOR SANCTIONS FROM 1981 ONWARD. AND WILL BE
IN 1985 EVEN WITH OUR 3.75% ERROR RATE, IN VIEW OF THE CURRENT
TARGET OF 3 PERCENT.

THE QUALITY CONTROL SYSTEM IS USEFUL AS A MANAGEMENT TOOL,
BUT CERTAIN ELEMENTS OF IT ARE COUNTERPRODUCTIVE WHEN IT IS
USED TO IMPOSE PENALTIES. WE BELIEVE CONGRESS MUST ACT TO
RESTORE THE SYSTEM'S USEFULNESS AS THE MANAGEMENT TOOL IT WAS
ORIGINALLY DESIGNED TO BE.
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THE GOVERNORS ADOPTED A POLICY LAST FEBRUARY URGING
CONGRESS TO TAKE IMMEDIATE ACTION THAT WOULD:

0 ESTABLISH ERROR RATE TOLERANCE LEVELS BASED ON
DEMONSTRATED STATE ACHIEVEMENT, THE CURRENT 3 PERCENT
ERROR RATE TOLERANCE IS NOT REASONABLE. DESPITE
SUBSTANTIAL INVESTMENT IN CORRECTIVE ACTIONS BY ALL
STATES, ONLY 2 STATES HAVE BEEN ABLE TO MEET AND
MAINTAIN THE 3 PERCENT TOLERANCE fFOR FOUR-SIX MONTH
PERIODS IN A ROW FOR 1981-19R3,

ROGRA HAR

AEFECT PERFORMANCE, THE CURRENT SYSTEM IGNORES THE
DIFFERENCES IN COMPLEXITY OF STATE PROGRAM DESIGNS AND
THE DIFFERENCES IN THE DEMOGRAPHICS OF THE CASELOAD
ACROSS STATES. FOR EXAMPLE, SOME STATES, INCLUDING
DELAWARE, PROVIDE AFDC FOR TWO-PARENT FAMILIES WHICH
HAVE MORE COMPLEX ELIGIBILITY REQUIREMENTSs AND SOME
STATES HAVE HMANY MORE RECIPIENT FAMILIES IN THE LABOR
FORCE RECEIVING EARNINGS, CASES MORE ERROR PRONE WITH
RESPECT Y0 ELIGIBIL1TY DETERMINATION AND CORRECT
PAYMENT.



18

" P "
BATE FOR PURPOSES OF FISCAL SANCTIONS,  TECHNICAL
ERRORS, SUCH AS PAPERWORK SHOWING RECIPIENTS
REGISTERED FOR WORK, ARE ERRORS WHICH HAVE NO DIRECT
AFFECT ON THE PAYMENT., THAT IS, WHEN THE ERROR IS
CORRECTED, THE PAYMENT REMAINS THE SAME.

SET THE OFFICIAL ERROR RATE AT THE LOWER BOQUND OF THE
RANGE OF THE STATISTICAL ESTIMATE, ERROR RATES ARE
COMPUTED BASED UPON SAMPLES OF CASES, AND THEREFORE
THE RATES ARE STATISTICAL ESTIMATES. THE TRUE ERROR
RATE, THEREFORE, IS NOT KNOWN. WE BELIEVE THE LOWER
BOUND IS THE "BEST" ESTIMATE BECAUSE IT WILL PROVIDE
THE FEDERAL AND STATE GOVERNMENTS A 97,5 PERCENT
PROBABILITY THAT THE OFFICIAL ERROR RATE IS NOT AN
OVER-ESTIMATE.

IMPROVE THE TIMELINESS OF ISSUANCE OF OFFICIAL ERROR
RATES, HERE WE ARE ALMOST INTO FY 1986 AND THE LATESY
OFFICIAL ERROR RATES ARE FOR FY 1983,

CONSIDER THE COST-EFFECTIVENESS OF ERROR  RATE
EALTH EFFQRT" WAIVERS, WE FIRMLY BELIEVE THAT STATES
SHOULD NOT BE REQUIRED TO IMPLEMENT CORRECTIVE ACTIONS
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WHICH ARE NOT COST EFFECTIVE AND SHOULD BE PROVIDED
WAIVERS OF SANCTIONS ONCE ALL COST-EFFECTIVE
CORRECTIVE ACTIONS HAVE BEEN IMPLEMENTED.

0 MODIFY THE PROCESS FOR WAIVING FISCAL SANCTIONS TO
PROVIOE STATES WITH A FAIR SYSTEM FOR SEEKING GOOD
fAITH WAIVERS. FOR EXAMPLE, WAIVERS SHOULD BE
PROVIDED WHEN A STATE CAN DEMONSTRATE THAT THE 600D
FAITH EFFORTS MADE HAVE HAD OQUANTIFIABLE RESULTS IN
THE SAME YEAR OR IN SUBSFQUENT YEARS. DELAWARE'S
EXPERIENCE REGARDING ITS 1981 MEDICAID ERROR RATE IS A
GOOD CASE EXAMPLE., A MAJOR SOURCE OF ERROR IDENTIFIED
DURING THE YEAR WAS PROMPTLY ELIMINATED, AND THE ERROR
RATE DROPPED DRAMATICALLY. HOWEVER, THE WAIVER
REQUEST WHICH POINTED THIS QUT WAS NOT APPROVED.

WE HAVE SOUGHT CONGRESSIONAL ACTION TO ACHIEVE THESE BASIC
REFORMS. WE ARE HAPPY TO REPORT THAT THE WAYS AND MEANS
COMMITTEE, AS PART OF ITS DEFICIT REDUCTION PACKAGE PASSED IN
COMMITTEE IN JuLY., HAS REPORTED OUT AN EXCELLENT SET OF QUALITY
CONTROL SYSTEM REFORMS. WE EXPECT THE FULL HOUSE TO PASS THAT
PACKAGE SOON.

SENATOR DANIEL EVANS HAS INTRODUCED S.1362 ON WHICKH HE
TESTIFIED YESTERDAY AND WHICH WE STRONGLY SUPPORT. SENATOR
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EVAN'S BILL SEEKS SEVERAL IMMEDIATE REFORMS WHICH ARE BASICALLY
CONSISTENT WITH OUR POLICY, SUCH AS A MORE REASONABLE ERROR
RATE TOLERANCE AT Y4 PERCENT, ELIMINATION OF TECHNICAL ERRORS
AND AN OFFICIAL ERROR RATE SET AT THE LOWER BOUND OF THE
STATISTICAL ESTIMATE., HIS BILL ALSO CALLS FOR A SYSTEM OF
INCSN'[IVE PAYMENTS .TO STATES WITH ERROR RATES BELOW THE FOUR
PERCENT TARGET WHICH WE BELIEVE IS ANOTHER REASONABLE REFORM
WHICH WILL DO MORE TO HELP REDUCE ERROR RATES THAN FISCAL
SANCTIONS.

FOR THE LONGER TERM, SENATOR EVANS' BILL WOULD PROVIDE FOR
A MORATORIUM ON FISCAL SANCTIONS UNTIL CONGRESS REFORHMS THE
QUALITY CONTROL ERROR RATE TOLERANCES BASED UPON CONCURRENT
STUDIES BY THE DEPARTMENT OF HEALTH AND HUMAN SERVICES AND THE
NATIONAL ACADEMY OF SCIENCES. JF CONGRESS DECIDES THAT MORE
STUDY IS NEEDED BEFORE SETTING FEDERAL TOLERANCE LEVELS, WE
BELIEVE THAT A HMORATORIUM ON FISCAL SANCTIONS WOULD BE
ESSENTIAL. THE TWENTY-ONE STATES CURRENTLY LIABLE FOR FISCAL
SANCTIONS FOR FY 1981 wILL BE SEEKING COURT ACTION BASED ON
CURRENT LAW IF DENIED A WAIVER AT THE HHS GRANT APPEALS BOARD.
IV IS INCUMBENT UPON CONGRESS TO MANDATE A MORATORIUM WHICH
WOULD, IN THE SHORT TERM, ELIMINATE THE INEFFICIENT TIME
CONSUMING LITIGATION THAT WOULD OTHERWISE 60 FORWARD UNDER
CURRENT LAMW.
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IN THE STRONGEST TERMS, WE URGE FAVORABLE COMMITTEE ACTION
ON SENATOR EVANS' BILL SO THAT WE CAN AVOID NEEDLESS LITIGATION
AND MOVE TOWARD BASIC SYSTEM REFORMS.

WHILE THIS HEARING IS CONCERNED WITH DEFICIT REDUCTION, WE
REALIZE THAT THE COMMITTEE MAY ALSO DISCUSS SEVERAL ISSUES
REGARDING TAX REFORM. AS YOU KNOW. GOVERNOR JOHN CARLIN Of
KANSAS, THEN CHAIRMAN OF NGA, AND GOVERNOR RICHARD LAMM OF
COLORADO, LEAD GOVERNOR FOR TAX REFORM, TESTIFIED ON BEHALF OF
NGA ON TAX REFORM ISSUES ON JuLy 25, 1985 BEFORE THIS
COMMITTEE. IF THERE ARE ADDITIONAL AREAS WHERE THE COMMITTEE
WOULD LIKE MORE INFORMATION ON NGA'S POSITIONS, WE WOULD BE
HAPPY TO HAVE GOVERNOR LAMM RESPOND IN WRITING.

IN CONCLUSION, WE RECOGNIZE THE COMMITTEE'S COMMITMENT TO
MEET THE DEFICIT REDUCTION GOALS SET FORTH IN THE BUDGET
RESOLUTION AS A SIGNIFICANT STEP TOWARD REDUCING FEDERAL
DEFICITS WHICH ARE CRIPPLING THE LONG RUN OQUTLOOK FOR OUR
ECONOMY. WE URGE THAT AS PART OF YOUR DEFICIT REODUCTION
PACKAGE YOU ADOPT MEDICAID AND AFDC PROVISIONS CONSISTENT WITH
THE BUDGET RESOLUTION AND INCLUDE THE QUALITY CONTROL REFORM
PACKAGE INTRODUCED BY SENATOR EVANS AND CO-SPONSORED BY 31
SENATORS INCLUDING SIX MEMBERS OF THE COMMITTEE.

THANK YOU AGAIN FOCR THE OPPORTUNITY TO TESTIFY. WE OFFER
OUR COOPERATION AND SUPPORT FOR THE MEASURES THAT, CONSISTENT
WITH OUR BUDGET POLICY, WILL EFFECTIVELY REDUCE THE ODEFICIT,
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The CHAIRMAN. In your testimony, you make reference to Medic-
aid home and community-based waiver programs, and every one of
us on this committee—I think probably everyone in the Congress—
has had some problems. We usually have success, but we have had
to argue with HHS about extending waivers.

And we are toying with the idea of giving the States more flexi-
bility in the areas of case management and the services offered, so
long as they stay within the financial cap that they have.

What is your judgment on how that would work?

Governor CasTLE. Perhaps for a technical comment, we should
call up Thomas Eichler, who is my secretary of health and social
services for the State of Delaware.

The CHAIRMAN. You are welcome to have him come up and join
you, if you like.

Governor CasTLE. My response in a more general sense is that
we need that exact kind of cooperation between the Federal Gov-
ernment and the States in terms of working out programs. .

Just in this case, for example—as we were talking about before
this hearing began—when you set a sanction set it in such-a way
that it is effective but not burdensome to those who are trying to
implement it.

And I think the idea of working with different systems and work-
ing with some flexibility to make sure these things will eventually
be able to be carried out by the States does make a lot of sense.

As to the technical aspects, I would defer to Tom for his com-
ments on that.

The CHAIRMAN. For the record, could you give Tom’s last name,
so that they can have it?

Mr. EicHLER. Thomas Eichler, secretary of health and social serv-
ices in the State of Delaware.

We are about to file a Medicaid waiver for the very services that
you are talking about because of the flexibility that it does allow
us.

We have looked at our demographics and we realize that our el-
derly population is the fastest growing part of our community, and
we very much believe that the things that we can do under such a
waiver to support our elderly in the community are much more
cost effective and constitute better service to them than to strictly
providing funding when they have to go into a nursing home.

We think that that kind of flexibility offers us the management
attitude and incentives to look at the whole range of services that
ought to be provided, so we are very much in favor of that.

The CHAIRMAN. What we have discovered with the administra-
tion, and I can partially sympathize with them, is that any time we
use the word ‘“home’”’—home health, home care, home services—
what they see is a brandnew entitlement program of unlimited po-
tential for beneficiaries, and I understand their fears.

-As we look back upon Medicaid and Medicare, no one grasped
how expensive it was going to be. No one, as we got into it. But if
on the other hand we say to a State, look, all you are going to get
is $1,000 and you can put a person in a nursing home if you want
or l?'lou can keep two people at home if you want—if you can do two
at home for 31,000, fine.
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Why should we care, so long as you only get $1,000, whether you
choose to take care of somebody in a hospital, a nursing home, or
- at home?

Mr. EicHLER. The discipline that is imposed in the current appli-
cation process forces us to address those issues and to look at the
costs and the options. While the process is very problematic in the
experience of many States, I think it does give us an incentive to
balance the books and be sure that the costs on balance are actual-
ly no more expensive, and hopefully somewhat less expensive.

I think the States do have an interest because we do put money
into this as well to keep those costs down.

The CHAIRMAN. Governor, I asked you this just ahead of the
hearing, and this is on the quality-control issue. And I posed the
question to you: Would we have gotten the quality control had the
Federal Government done nothing?

And I wonder if you would respond to that? And then my second
question would be: If we have gotten these costs somewhat under
control because of the Federal sanctions or the Federal threats or
the Federal pushing, why not continue?

Governor CASTLE. Let me respond to both those things because it
gives me a chance to say something that I want to say, too, about
what the States are doing.

I think the answer is the States would not have done as well in
reducing their error rates without the threat of some'sanctions by
the Federal Government, and I think that is evident.

Delaware is a good example. We have reduced our error rate by
77 percent. Clearly, that should have been done anyhow.

he other States, on an average, have reduced their error rate by
66 percent. That should have been done anyhow, but I have a
hunch, just locking at the bureaucracies of governments in general,
that that probably would have been slower if somebody hadn’t
come in above us and said: “You have got to do it or you are not
going to get your money.” It tends to make people react.

So, certainly, it has {)een good, and I don’t mean in any way to
suggest that the error-rate sanction-type legislation should not be
imposed at all. I think that would be an error.

That goes along with my own belief that we should do everything
ﬁn our power to correct errors in this and anything else that we are

oing.

And I also realize that you have one heck of a serious job, as one
of the most important persons in the country right now in terms of
red acing the deficit, which I happen to believe in totally.

So, we are all looking at these problems to analyze how we can
reduce errors and expenditures as a whole, be they State or Feder-
al expenditures.

I believe that th2 Federal Government has had a lot to do about
that, and that is the reason why this has happened.

On the other hand, the States have an interest in this also. We
do contribute to many of these programs, almost all the programs
ourselves. We want to be error free in terms of just holding our-
selves out to the public.

As Tom Eichler and I were talking about before, it is a question
of making sure that the rest of the pogulation understands, if we
are going to be dealing with welfare and food stamps and programs
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like this, that there is not cheating going on, as is the common per-
ception by a lot of people in this country in ever, State—that ev-
erybody on welfare is cheating, and it really is undeserved.

e want to eliminate errors. We want to eliminate mistakes. We
want to eliminate fraud. And we want to do all those things as rap-
idly as we can.

I think that we have to get to a point where that is as reduced as
far as it can be. However, you get to a certain level—and we aren’t
sure what that level is—but, as we were also talking about before,
you get to the point where it almost isn’t worth the cost of finding
out if you can squeeze any more out of it.

In other words, getting to the point where we were before—
where we were clearly wrong 10 years ago—to the point where we
are today in 1985, was relatively simple.

The CHAaIRMAN. There is going to be a law of diminishing returns
some place. You can’t improve your error rate 100 percent, year
after year after year. .

Governor CasTLE. Exactly, and the question, I think, that we are
dealing with here is not whether the Federal Government should
be doing anything, but where we should be.

Should we be at 4 percent or some percentage different than the
percent which is stated in current law?

I think the feeling is, by those who are experts in the field, and I
don’t pretend to be such—but representing the other Governors
and the people who work in this area—is that this is going too far.
This is beyond where the States have gotten.

And that is reflected in the fact that you have over 40 States
that may be in danger of error-rate sanction error in the course of
a few years. And that, I think, is perhaps carrying the limits a
little too far.

So, I think we are really addressing a number of the things that -
Senator Evans frankly addressed in his legislation, and it is really
a question of changing some of those levels around, but keeping the
program in effect.

The CHAIRMAN. One last quick question, and you and I are both
aware of the dangers of averaging, but you will see this statement:
On the average, the States have surpluses. And on the average—
but it isn’t average on the Federal Government—we know where
we are in the Federal Government—where is Delaware?

Governor CASTLE. I am proud to say that Delaware—but maybe I
shouldn’t be saying it in light of my testimony here—probably has
the highest surplus by percentage in the country in this last year.
We were third highest on June 1, and I think by the end of June
we were probably the highest.

And we have done very well with that, but we have worked like
heck to get there. Governor DuPont before me, and I have both
made the fiscal controls our paramount weapon in everything that
we deal with in the State. '

We have imposed constitutional limitations of 98-percent spend-
ing limitations. We have done everything we possibly can to cut
into programs, to reduce what we are doing in the area.

So, we have done well. But the thing that concerns me, Senator,
about that—and I know it is illusory in some degree in terms of
States, even more so than the Federal Government, which is bigger
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and is perhaps more stable—if you have a deficit at the State level,
it tends to stay the same, or it is predictable as to how far it will
go. States’ economies, particularly a State like Delaware where
there are 610,000 people and 300,000 people in the work force, are
greatly affected by a layoff.

For instance, General Motors will shut down next year for 6
mf?nths for a changeover, and that causes 5,000 people to be laid
off.

The DuPont Co. had an early retirement program, which turned
out to be a super retirement program, and they retired a number
of workers in Delaware—I think 2,500 or so—right in our State.
And these people could have been earning as much as $500,000 a
year before they retired and paying income taxes on it.

And just those little things in a State like Delaware can affect
our revenues and budgets a great deal. We can look to be in ver
good shape one year, which we are in 1985; but you can look bac
to 1982, when we had to tighten our belts dramatically in the
middle of the year—or look to 1986 or 1987 perhaps when that may
happen again.

tates’ economies are very fragile and they tend to move up and
down very quickly. And I realize you can look at it in the aggre-
gate and say, well, the States have all this surplus.

‘I think you will find that the surpluses really are not that great
and are subject to being washed away agaimrvery quickly.

And I would hope as we deal with these programs, we can think
a little more in terms of the longer term—the history of our States
as to which way they may go.

The CHAIRMAN. At least from time to time, you have got fluctua-
tions which give you a surplus.

Governor CasTLE. That is correct.

The CHAIRMAN. We don’t even have fluctuations to deal with.

Governor CAsTLE. Once you got there, perhaps you could retain
it. I don’t know. That is a correct point, and we do have those fluc-
tuations.

And it is nice right now, but I am not too sure I would hang my
hat on that in terms of Federal or State programs, quite frankly.

The CHAIRMAN. Governor, I have no more questions. Thank you
very much for coming.

overnor CAsTLE. Thank you very much,

Thte CHAIRMAN. Mr. Eichler, thank you for coming.-We appreci-
ate it.

Mr, EicHLER. It is a pleasure to be here.

The CHAIRMAN. Now, if we could have Dr. Davis and Dr. Roeh-
rig? Dr. Davis represents the American Medical Association House
of Delegates, and Dr. Roehrig is the president of the American So-
ciety of Internal Medicine. - -

Doctors, I might say to you and to all of the other witnesses who
will follow, we do have a 5-minute oral testimony rule in the com-
mittee, except for Governors or Cabinet officials or the President if
he wanted to come and testify.

We will put your statement in the record in its entirety. I have
read all of the statements that were in by last night.

If you could abbreviate your remarks in 5 minutes, we would ap-
preciate it.
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STATEMENT OF JAMES E. DAVIS, M.D., SPEAKER, AMERICAN
MEDICAL ASSOCIATION HOUSE OF DELEGATES, DURHAM, NC

Dr. Davis. Thank you, Mr. Chairman and Senator Long.

My name is James E. Davis, M.D., and I am a physician in the
practice of general surgery in Durham, NC. I am also the speaker
of the house of delegates of the American Medical Association.

Accompanying me is Ross Rubin of AMA'’s Division of Legislative
Activities. AMA is pleased to have this opportunity to appear
before this committee to present our concerns about proposed
budget cuts in the Medicare Program.

AMA opposes continuation of the freeze on Medicare reimburse-
ment and physicians’ fees. We support an appropriate increase for
Medicare physicians and hospital reimbursement as now provided
by law unless the Congress legislates an across-the-board freeze of
domestic and defense spending as part of a broad program to
reduce the Federal deficit and bring stability to the economy.

Absent such an across-the-board freeze, AMA does not believe it
appropriate for Medicare to bear the brunt of efforts to hold the
line on governmental spending.

It is imperative to place pending modifications of physician reim-
bursement in perspective. Last year, you enacted strong measures
imposing strict conditions upon physicians, requiring elections by
them to choose to enter into participating agreement or not. This
election was made by physicians who responded in good faith based
on assurances in the law—promises that certain events would
occur on October 1, 1985.

These promises could now be abrogated under actions taken by
House committees. If the Congress does not fulfill the promises set
forth in last year’s legislation, physicians justifiably will have no
reason to make this year’s participation decisions based on expecta-
tions that promises contained in new legislation will be carried out.

We urge this committee to reject proposals to continue the physi-
cian reimbursement limitations and fee freeze under Medicare.

Continuation of the freeze represents a major step away from ac-
complishing the goals of the Medicare Program to assure access to
and quality care for the Nation's elderly and disabled.

A final rule to reduce reimbursement for teaching hospitals, the
direct graduate medical education cost pass through to the level
that prevailed during the accounting periods ending in 1984, has
been published.

The AMA opposes the reductions in GME funding implemented
by Health and Human Services and urges a reversal of the admin-
istration’s actions.

Many inner city hospitals—teaching hospitals—whose residents
provide substantial amounts of care to.the poor will be severely af
fected. In light of current budget restraints, the AMA does support
a limit on the number of years that a resident would be supported
to the lesser of 5 years or the time necessary to achieve initial
board certification.

AMA also supports funding for residents who are graduates of
accredited medical schools, either by LCME or the American Osteo-
pathic Association.
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The American Medical Association is opposed to mandated
second opinions before every elective surgical procedure. Their im-
position into the existing patient-physician relationship would have
a deleterious effect on that relationship, and it could impose an ele-
ment of doubt in a patient’s mind at the time when that patient is
most in need of a strong belief in the views and abilities of his or
her physician.

Patients will be better served if the Federal Government encour-
ages such an opinion mstead of requiring mandatory second opin-
ions.

Also, the potential for savings for mandating second opinions
may be illusory. A July 1 CBO report called estimated savings very
uncertain.

The so-called antidumping provision would make it a criminal
violation as well as a breach of a Medicare provider agreement if a
patient was not provided an appropriate medical screening exami-
nation to determine whether an emergency medical condition
exists or where there is a so-called inappropriate transfer.

The AMA abhors any inappropriate transfer of patients. We
agree with the intent of this provision aimed at eliminating dump-
ing.

However, the heavyhanded approach contained in H.R. 3128 is
not appropriate. Under this bill, a physician could be held liable
for failure to admit a patient to a hospital in which he or she may
not even have admitting privileges.

This issue should be the subject of further study and not 1mmed1-
ate legislation.

A provision contained in both H.R. 3101 and H.R. 3128 would
allow the Secretary to impose civil penalties and bar a physician
from participating in the Medicare Program in situations where
the physician knowingly and willfully bills a beneficiary for assist-
ant surgeon services in a cataract operation where there has not
been prior approval.

The CHAIRMAN. Doctor, I will have to ask you to conclude.

Dr. Davis. Yes, sir. Mr. Chairman, Senator Long, Medicare bene-
ficiaries are truly entitled to high-quality health care services.
Budget proposals having an adverse impact on the ability of physi-
cians, hospitals, and others to assure Medicare beneficiaries the
quality of services they were promised should not be adopted.

Thank you, sir, for the privilege of appearing.

The CHAIRMAN. Thank you, Dr. Davis. Dr. Roehrig.

[The prepared written statement of Dr. Davis follows:]
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STATEMENT
of the
AMERICAN MEDICAL ASSCCIATION
to the

Committee on Finance
United States Senate

Re: FY 1986 Medicare Budget Reconciliation Proposals

Pregsented by: James E, Davis, M.D.

September 13, 1985

Mr. Chaimman, and Members of the Committee:

My name is James E. Davis, M.D., and I am a physician in the practice
of general surgery in Durham, North Carolina. I am also the Speaker of
the House of Delegates of the American Medical Association. Accompanying
me is Ross Rubin of the AMA's Division of Legislative Activities.

The American Medical Association is pleased to have this opportunity
to ap;ear before this Committee to present our concerns over proposed
budget cuts in the Medicare program. While some of the Medicare budget
proposals for Fiscal Year 1986 advocated by the Administration, the House
Ways and Means Committee (H,R. 3128), and the House Energy and Commerce
Committee (H.R. 3101) warrant support, many of the proposed cuts being
considered continue the practice of the last five years of targeting the
Medicare program for an inequitab%e burden of federal spending

reductions.
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The American Medical Association appreciates the difficult decisions
that this Committee is facing. However, major cuts in Medicare will harm
those who can least afford it, erode the quality of health care,
Jeopardize access to physicians and other providers of health care, and
unfairly sﬁift costs to‘other segments of soclety. Starting with the
Omnibus Budget Reconciliation Act of 1980 through to last year's Deficit
Reduction Act, nymerous provisions were enacted that have resulted in
multi~-billion dollar cuts in the Medic;re program, Nevertgelggss this
Congress 1s once again looking to these vital health progrgms as sources
of major budget savings.

The AMA {s strongly committed to real reductions in health care
expenditures. In response to an AMA call to all physicians in February
1984, physicians voluntarily agreed to freeze their charges to all
patients, not just Medicare beneficiaries, for a one-year period.
Compliance with this freeze was substantial, with 63X of all physicians
not raising their fees for the entire year that the fee freeze request
was in effect. The resulting savings from this voluntary activity was an
estimated $3,1 billion dollars that otherwise would have been spent for
physicians' services. The voluntary freeze was a significant factor in
the recent slow-down in the rate of increase in the cost of physicians'
services and in the over-ail decrease in the nation's spending rate for
health care services.

Even though the one-year voluntary fee freeze period has expired, the
AMA continues to urge physicians to consider each patient's financlal
needs when setting charges and to accept Medicare assignment, reduce

fees, or charge no fee at all in financial hardship cases.

58-304 O - 86 - 2
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The AMA opposes continuation of the freeze on Medicare reimbursement
and physician fees. We support an appropriate increase for Medicare
physician and hospital reimbursement as now provided by law, unless the

Congress legislates an across-the-board freeze of domestic and defense

.8spending as part of a broad program to rcduce the federal deficit and
bring stabiiity to the economy. Absent such an across-the-board freeze,
the AMA does not believe it appropriate for Medicare to bear the brunt of

efforts to hold the line on governmental spending.

NEW REVERUE SOURCES

Additional sources of revenue should be used to avoid further cuts in
important health care programs. Specifically, we support an increase in
the cigarette tax to 32¢ per package to generate total revenue of at
least $6.5 billion annually. We testified on this issue before the
Taxation and Debt Management Subcommittee on September 10, We also
support an increase in the tax on alcoholic beverages. The revenues
raigsed through the increase in these taxes shculd go to the Medicare
trust funds and greatly diminish the need for continued cuts. This
action would not only relieve pressures on the budget but would
discourage use of alcohol and tobacco and assist in achieving public

health goals.

PHYSICIAN REIMBURSEMENT UNDER THE MEDICARE PROGRAM
It is imperative to place pending modifications in physician
reimbursement in perspective. Last year you enacted strong measures

imposing strict conditions upon physicians, requiring elections by them



31

to be "participating” or "non-pagticipating.” This election was made by
physicians who responded in good faith based on assurances in the law --
“promises” =- that certain events would occur on October 1, 1985. These
promises now could be abrogated under actions taken by House committees.

Mr. Chairman, if the Congress does not fulfill the promises set forth
in lasé year's legislation, physicians justifiably will have no reason to
make this year's participation decisions based on expectations that
“promises” contained in new legislation will be carried out. Not only is
this feature a stumbling block for physicians as they seek to cooperate,
but there are many other problems inherent in the Congressional
considerations.

Consider the situation of physicians who are being asked to make a
participation election within the next seventeen days. Answers are
needed to the following questions: Can a physician make an informed
choice that will govern his or her préctice for the next year based on
existing law and the "promises” it contained? Will proposed changes now
under consideration by Congress materially impact on the Jecision-making
process? If further promises are made to future participating ‘
physicians, will they be honored or dishonored? It is obvious that, even
with the lack of information needed to make informed decisions,
physicians nevertheless are compelled to make participation elections --
increasing skepticism about the merits of cooperation.

Participation =—— Non-Participation

The perception created by_statute that there are separate classes of
physicians providing care under the Medicare program should be

clarified. While Medicare now recognizes “"participating” and
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"non-participating” physicians, in reality both groups of physicians are
encouraged to provide care for Medicare beneficlarleg. In some
situations there is no difference between physicians in these two
categories other than the label., While "participating physiclans” are
identified as accepting assignment on 100X of all claims, there are
“non-participating physicians” who also accept 1002 of their Medicare
claims on an assigned basis. Indeed, 23% of the physicians who had
accepted 100X of their claims on an assigned basis prior to the inception
of the "participating physician” program did not elect to "participate"
under the new law. As a matter of fact, over 69% of all Medicare claims
are accepted under assignment, although only 30X of physicians elected
the participating status.

Continuation of the Reimbursement Limitations and Fee Freeze

The American Medical Association {s opposed to a continuation of the
freeze on physician reimbursement and fees under Medicare. In the last
Congressional budget cycle, the only freeze imposed was plgced on
physicians. Continuation of this 15-menth freeze would eitend an unfair
and extremely discriminatory practice. Other elements of the economy are
mnot being asked to undergo similar restraints in payment from the federal

government. A one-year extension of the freeze would be particularly

discriminatory as only physicians would be subjected to a 27-month freeze.

Under the Deficit Reduction Act of last year, the increase in the
Medicare prevalling rate scheduled for July 1, 1984 was eliminated, and
the July 1, 1985 increase was postponed until October 1, 1985. A further

postponement of one year will mean that there would be no allowed
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increase from July 1, 1983 throuéh Sepfember 30, 1986 -~ a 39-month
freeze. Moreover, because of Medicare's payment structure, reimbursement
for most of 1986 will be based on 1982 charges.

The proposal to continue the freeze for an additional year will
unduly extend the existing lengthy time lag in reflecting changes in
reimbursement. This proposed action will have a number of negative
results and prove to be counterproductive. It will not only discourage
physicians from accepting assignment, it way discourage physicians fron
treating Medicare beneficiaries. For those physicians who continue to
treat Medicare beneficiaries, their ability to acquire new equipment and
adopt new technologies and to meet increased costs, including the
increasing costs of professionsl 1liability insurance, will be reduced.

Selective Increases in Reimbursement are Inappropriate

As a part of the Deficit Reduction Act, all physicians were promised
an increase in the Medicare reimburgement rate on October 1, 1985. Some
prgposals, however, would grant only the “"participating physicians” an
increase in reimbursement under Medicare. Such a selective action is
neither fair nor appropriate. “Participating physicians” were given
favorable treatment under the Deficit Reduction Act inasmuch as their fee
profiles were to reflect increases in their fees made during the current
fifteen month freeze. Allowlng an increase in reimbursement for only
"participating physicians” would perpetuate and aggravate the current

discrimination in the law. An equal increase should be provided to all

physicians so that the value of Medicare coverage will not be eroded for

those beneficiaries who freely choose to receive their medical care from

“non-participating physicians.”
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Continuation of the Fee Freeze and Reimbursement Limits is Inequitable

A continuation of the fee freeze and reimbursement limitations will
work particularly severe hardships on physicians and their patients in
situations where thé physicians' fees have been frozen at a relatively
low charge level, and where physicians did not increase their fees during
the AMA's voluntary fee freeze. These physicians will be penalized for
their good faith effort to hold the line on health care expenditures.

Provider-based physicians will also be hard hit, particularly those
who had been reimbursed through a combined billing process prior to
"October 1, 1983, and did not have a customary charge profile in effect
when the fee freeze was inatituted. Their interim profiles, pending the
determination of actual customary charges, were set according to
"compensation-related customary charges.” Because fhe Deficit Reduction
Act prevented any redetermination of customary charge profiles, these
physiciane were frozer at a charge level that in many instances {is
dramatically below the customary and prevailing charge in the community
for similar services. (A provision to address this problem is included
in both H.R. 3101 and H.R., 3128 and the AMA supports adoption of such a
provision,)

Acceptance of Assignment

A continuation of the Medicare reimbursement limitations and the fee
freeze will discourage physicians froa accepting Medicare claims on an
assigned basis. This could reverse the current trend of continually
increasing rates of acceptance of assignment.. The ability of physicians

to accept assignment on a claim—by-claim basis i{s an important element of
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Medicare that assures beneficliaries access to virtually any physician.
The history of physician acceptance of assignment bears out the fact that
physicians do.recognize the financial needs of their elderly and disabled
patients and that they do accept assignment where warranted.

Continuing a trend started in 1976, the rate of assignment of all
claims has increased from 50.5% in 1976 to 63.3% in May of this year.
Clearly, we are at a point where those Medicare beneficiaries in need of
health care services at reduced fees readily should be able to find a

physician who will accept Medicare assignment.

Proposals under Consideration by the House of Representatives

H.ﬁ. 3101 and H.R. 3128 both have provisfons that would extend the
fee freeze and Medicare reimbursement limitations and create new
conditions with a substantial impact on participation elections. These
provisions would violate éhe promise of the 98th Congress by not allowing
a full economic index increase in Medicare reimbursement for all
physicians. In addition, the Ways and Means bill even further penalizes
currently participating physicians} {i.e., thoge who elect not to
participate during FY86, along with n;n-participators by totally denying
them any increase in Medicare reimbursement. '

H.R. 3128 also adds a number of so-called participaticn “incentives”
that we believe should not be adopted. It would eliminate the "PARL"
directory that lists the assigument rate of all physicians, and it would
modify the Explanation of Medicare Benefits (EOMB) form to inforwm

beneficiaries of the option to obtain care from a "partic;pacing

physician.” The elimination of the PARL would deny valuable information
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to beneficiaries which could enable them to ascertain the likelihood of
assignment acceptance by a "non-participéting physician,” It would also
impact negatlvély on those physicians who aistorically have taken a high
percentage of claims on an assigned basis and who have elected not to be
a "participating physician.” The modification of the EOMB form may be
misleading since it implies that Medicare endorses receipt of care
through a "participating physician.”

Mr, Chairman, the American Medical Association urges this Committee
to reject proposals to continue the physician reimbursement limitations
and fee freeze under Medicare. Continuation of the freeze represents a
major step away from accomplishing the goals of the Medicare program to

assure access to and quality care for the nation's elderly and disabled,

FREEZING PAYMENT RATES TO HOSPITALS

The AMA is also opposed to the proposed freeze in hospital
reimbursement for services provided Medicare bdeneficiaries. The
imposition of such a freeze mid-way through the phase-in process of the
prospective pricing system (PPS) would be particularly damaging to the
quality of health care services.

A recent report by the Geheral Accounting Office (GAO) raises
substantial concerns about discharges of patients in poorer health status
than prior to {mplementation of PPS, We strongly believe that, until
concerns raised in the GAO report and in hearings held earlier this year
are answered, a freeze on the prospective payment rate will aggravate the

identified problems.



Dispropcrtionate Share Hospitals

The American Medical Association 1s also concerned that hospitals
serving a disproportionate share of indigent patients or Medicare
bengficiaries are not properly recognized by HHS. When the PPS was
enacted, it directed that "the Secretary shall provide for such
exceptions and adjustments to the payment amounts ... to take into
account the special needs of ... public or other hospitals that serve a
significantly disproportionate number of patients who have low income or
are entitled to benefits under Part A of this title.” The Secretary has
yet to fulfill this requirement, and this delay should not be allowed to
continue,

H.R. 3128 would require the Secretary to make the disproportionate
share payments only to urban hospitals with over 100 beds that serve a
disproportionate share of low income patients., While we support a
payment adjustment for the hospitals that would be covered by this
provision, we believe that it should be expanded to encompass all
affected hospitals as envisioned by the Congress in passing the PPS
legislation. Such an adjustment is appropriate as both the Medicare and
Medicaid programs provide coverage for hospital services at a discounted

rate in comparison with private coverage.

MEDICARE REIMBURSEMENT FOR GRADUATE MEDICAL EDUCATION
The Administration's fiscal year 1986 budget proposes to reduce
dedicare reimbursement for teaching hospitals' direct graduate medical

education (GME) costs to the levels that prevailed during hospital
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accounting periods ending {a calendar year 1984, The Administration has
published a Final Rule to this effect. The President's budget also would
cut indirect medical education payments by 502. In addition, there are
numerous proposals before Congress to modify Medicare payments for GME.
The AMA opposes the reductions in GME funding implemented by HES and
urges this Committee to reverse the Administration's action. We are
particularly concerned over and opposed to the proposed 50% cut in
indirect medical education costs and the recently finalized regulatory
requirement that prohibits hospitals from counting resident physicians
working in attached outpatient departments. (This resident census now is
used in formulating the indirect GME adjustment for teaching hospitals.)
Moay inner—city teaching hospitals whose residents provide substantial
amounts of care to the poor would be severely affected, and the failure
to count residents in outpatient departments is contrary to efforts to
move care to outpatient settings. It also is premature to alter hespital
reimbursement until sufficient data is available concerning the inptct of
the recently implemented PPS that is still in its phase-in stage. This
is particularly true in light of a fundamental flaw in the DRG system --

the failure to reflect severity of 1llness and case-mix differentials.

Changes in direct GME funding may be made in line with the following:

o opposition to a freeze on direct GME costs unless it is part of
an across-the-board freeze on all domestic and defense spending;

o support for limiting the number of residency years reimbursed by
Medicare (the lesser of first eligibtlity for certification or 5
years) as long as proper assurances are given that adequate
funding will be available for residents in training programs that
extend beyond the limit; and

o support for limiting Medicare funding to graduates of accredited
medical schools (LCME and AOA). Other sources should be utilized
to fund residency training for foreign students who are to return
to their native country to practice medicine. Provision should
be made to ensureé an orderly transition for hospitals that rely
on FMGs to meet patient care needs.
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The AMA believes that an findepth study of the financing of graduate
medical education should be undertaken before Congress considers further
changes., To this end, the AMA 1is preparing a report on GME financing

that should be completed by the end of the year.

MANDATED SECOND OPINIONS FOR SURGERY

H.R. 3101 would create a mandatory second surgical opinion program
(SSOP) for Medicare beneficiaries. The AMA recognizes that the
advisability of surgery or other specific therapy can be a matter of
opinion; however; we do not support mandating second oﬁinions. The
American Medical Association: (1) reaffirms the right of the patient or
a physician to seek a second opinion freely from any physician of choice;
(2) opposes the concept of mandatory second opinions or the imposition of
financial penalties by a third party payor for not obtaining a second
opinion; and (3) supports the concept that when a second opinion is
required by a third party that second opinion should be at no cost to the
patient.

Voluntary second opinions for elective surgery are valuable for both
the physician and the patient. Where either party voluntarily solicits a
second opinion, the gecond opinion can help in establishing a course of
treatment, Also, such an opinion may have the effect of saving money if
it presents an alternative course of treatment which proves to be less
expensive than the surgery initially comsidered. Finally, a second
opinion can encourage a patient to have needed surgery when the patient
might have reservétions concerning the surgery or initially chooses

against the surgery recommended by the first physician.
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The AMA 1s opposed to mandated second opinions before every elective
surgical procedure., Their imposition into the existing patient/ |
physician relationship could have a deleterious effect on that relation-~
ship and it could impose an element of doubt in a patient's mind at a
Ei&e when that patient is most in need of a strong belief in the views
and abilities of his or her physician., We believe patients will be
better served if the federal government encourages second opiaions
instead of requiring mandatory.second opinions.

We also note that the potential for savings from mandating second
opinions may be fllusory. A July 1 report from the.Congresslonal Budget
Office called estimated savings "very uncertain.” The report went on to
state:

Because no study has been done of the reductions in surgery
rates in Medicare (or among the aged population) as a result
of a mandatory 8SOP, the $SOP's effects are largely
speculative. It is possible that the costs of a SSOP could

exceed any savings or that savings could be even higher than
our estimates.

EMERGENCY RESPONSIBILITIES

A provision, known as the "anti-dumping provision,” is contained in

H.R. 3128 and is directed at services provided in the hospital emergency
department. The anti-dumping proposal would make it a criminal offense

and violation of a Medicare provider agreement if a patient, whether a

Medicare beneficiary or not, was not provided "an appropriate medical

screening examination” to determine whether an emergency medical
condition exists or if the person is in active labor., Hospitals failing

to meet this requirement could be denied participation in the Medicare
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program and be subject to civil penalties and private civil actions.
"Responsible physiclans” who either knowingly fail to meet the screening
requirements or where the screening i{s conducted in an "inappropriate”
manner would be subject to civil penalties and up to 5 years imprisonment.

The American Medical Association abhors any inappropriate transfer of
patients. We agree with the intent of this provision aimed at
eliminating “dumping.” However, the heavy-handed approach contained in
H.R, 3128 1s not appropriate. pnder this bill, a physician could be held
liable for failure to admit a patient to a hospital in which he or she
may not even have admitting privileges. (Emergency physicians frequently
do not have admitting privileges in hospitals where they provide
emergency services.) This result could arise as an emergency physician
could be deemed the "responsible physician,” and such physicians are
often dependent on other physicians with admitting privileges at the
hospital.

This issue should be the subject of further study and not immediate
legislation., The imposition of criminal sanctions and penalties will not
resolve the health care problems of the poor. -Congress should address
the reasons for existing transfers and provide adequate resources to

treat the medical needs of the indigent.

EXPANDED COVERAGE FOR THE SERVICES OF OPTOMETRISTS
The Medicare program currently authorizes coverage for optometric
services only "with respect to services related to the condition of

aphakia.” H.R. 3101 would expand optometric coverage to include all
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currently covered services where an optometrist is authorized to perform
that service by the state in which he or she practices.

The AMA is concerned with adding expenses to the Medicare program at
a time when efforts are underway to find ways to limit the program's.
expenses. The possible extent of such additional expenditures was
detajled in a report submitted to Congress by the Secretary of HHS in
1982, The report says that "the costs associated with even a limited
benefit expansion would be difficult to justify in the present economic
climate.” The following chart from the December 6, 1982, report
represents the HCFA estimates of potential Medicare costs for coverage of

optometrists' services:

Services Related

Fiscal Year to Cataracts* Other Services* Total*
1983 $20 $ 80 $100
1984 30 . 100 130
1985 30 120 150
1986 40 130 170
1987 50 140 190

*F{igures in millions of dollars.

In our view, there is no need for this expansion.

ADHINISTRQ;IVB AND JUDICIAL REVIEW OF MEDICARE PART B DETERMINATIONS
Legislation recently introduced in both the House and the Senate
and a provision of H.R. 3101 would authorize both administrative and
Judicial review of benefit determinations made under Part B of
Medfcare, While the Medicare law has always authorized appeals over
determinations made under Part A, such appeals have not been allowed

- under Part B, This long-standing inequity in the law should be



43

corrected. It has worked to the prejudice of claimants, physicians
and other health care providers of covered services.

Since a Medicare beneficiary has no right to abpeal a denial of
benefits for Part B services, this inequity can result in having no
recourse when benefits are curtailed. We support adoption of Part B

appeal provisions.

ASSISTANT SURGEONS' FEES FOR CATARACT OPERATIONS

A provision contained in both H.R. 3101 and H,R. 3128 would
prohibit Medicare reimbursement for assistant surgeons' charges in
connection with cataract operations, unless there is prior approval
from a PRO concerning the "existence of complicating medical
condition.” The Secretary could impose civil monetary penalties and
assessments and bar a physician from participation in the Medicare
program for up to five years in situations where the physician
knowingly and willfully bills a Medicare beneficiary for assistant
surgeon services where there has not been prior approval. The
provision also requires the Secretary to report to Congress with
recommendations and guidelines on other surgical procedures for which
an assistant surgeon is generally not "medicaliy necessary.”

The AMA does not believe that the Medicare program should be
responsible for providing reimbursement for services that are not
medically necessary. Medicare carriers, working in conjunction with
PROs, currently can deny reimbursement in such situations. However,

we believe it is inappropriate for Medicare to impose sanctions for



44

the provision of services merely because Medicare will not recognize
them as a covered benrefit. This situation becomes more important in
view of the expected expansion that will affect other services. In
any event, there must remain sufficient recognition for the individual
circumstances in each specific surgical encounter where assistant
services may be necessary. We are opposed to the enactment of this

provision contained in H.R. 3101 and H.R., 3128.

INHERENT REASONABLENESS

H,R. 3101 and H.R., 3128 would require the Secretary to establish
regulations to specify factors to be used in determining the
application of "inherent reasonableness” in setting upper and lower
limits on Part B payments. In our view this provision is too broad
and subject to potential abuse.

We are concerned that the incorporation of such a provision in a
reconciliation bill will give the mistaken impression that Congress
intends for physician reimbursement to be modified in all situations
regardless of the customary and prevailing charges. We do not believe
that this would be appropriate. It would be unfortunate i1f adoption
of this provision would result in arbitrary applications of “inherent
reasonableness” or an alteration in the basic methodology for

determining Medicare reimbursement levels.

ADDITIONAL PROVISIONS OF HB.R. 3101 AND H.R. 3128
The American Medical Association supports additional provisions

contained {n H.R. 3101 and H.R, 3123 that will benefit Medicare and
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Medicaid beneficiaries as well as work to assure the solvency of the

Medicare program. Accordingly, we
support the provision contained in H,R. 3128 calling for
preventive services demonstration projects, However, this
provision should be modified to authorize the demonstrations
to be conducted by schools of medicine. Such a modification
would be in keeping with the reality that the services
included within the demonstration generally are medical
services provided by physicians. Medical schools are .
appropriate entities to carry out such a demonstration.
support the provision in H.R. 3128 that would allow Medicare
coverage for newly hired state and local government employees
who would be required to contribute to the Medicare program.
support the intent of the provision in H,R. 3128 calling for
continued employer~based health insurance for Medicare
ineligible, widowed or divorced spouses and their dependent
children with the full premium being paid by the individual.
support the provision of H,R., 3101 that appropriately expands
Medfcaid coverage for pregnant women to include such women in

intact families where the family meets income and resource
requirements.

REIMBURSEMENT FOR AMBULATORY SURGERY

A bill recently introduced in the Senate, S. 1489, would establish a
maximum reimbursement rate for facility services when surgical procedures
are provided in an ambulatory surgical center (ASC) and a hospital
outpatient department. This maximum reimbursement rate would be capped
at the DRG payment rate for the same surgical procedure when provided on
an inpatient basis in a hospital in the same area (it would not include
physicians' services). The proposal would prohibit many states, those
with agreements to certify eligibility of facilities, from requiring
compliance with their requirements foé certificate of need, licensure,

and other regulatory requirements in situations where those requirements
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are not imposed on "similar entities” not seeking to qualify as an ASC
under the Medicare program. The bill also would expand PRO authority to
require PRO review of ambulatory surgical procedures provided Medicare
benefic{aries in an Asc.and a hospjtal outpatient department. It
authorizes the Secretary to limit this review to a statistical sample of
selected procedures,

The American Medical Association supports the intent of S. 1489, It
usually is not appropriate for the facility to charge for a service
provided in an ASC or hospital cutpatient department in excess of the DRG
payment rate when the same service is provided on an inpatient basis. In
supporting a cap on such payment rates, however, we must raise a number
of concerns about using the DRG payment level as the limiting factor in
all cases. Questions have been ;aised about the adequacy of the DRG rate
in a number of situations, and we do not believe it would be right to use
the DRG rate ag a cap if the DRG rate indeed does not most appropriately
reflect actual costs. Also, some anesthesia related charges have been
excluded from the DRG payﬁeut rate, and this gshould be recognized in
setting the cap on ASC and hospital outpatient facility rates.

The AMA is concerned with certain provisions of this bill. We do not
believe it appropriate for Medicare, under the section amended by
S. 1489, to preempt the licensure activities of the state -~ activities
most appropriately left at the state level.

The AMA also questions the expansion of PRO authority into the realm
of services provided by ASCs and hospital outpatient departments at this

time. While peer review should take place in such settings, we question
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whether the PRO program is prepared to take on this responsibility or
adequaiely funded to meet this new task. This is of particular concern
as the propoeal would require 100'.review with the Secretary merely given
the discretion to limit this review, We recommend that PRO authority to
review such care not be i{mplemented at this time. However, if such
review 18 to be started, we believe it should be done only on a limited
demonstration basis and that adequate funds be allocated for such an
activity. Also, where this review takes place, this review should be
done on a focused basis, unless the focused review indicates a need for

more intensive review.

DELAY IN THE INITIAL DATE OF ELIGIBILITY FOR MEDICARE

Under existing law, a person is ordinarily covered by Medicare on the
first day of the month in which he or she reaches the age of 65. The
Administration's budget proposes that eligibility for Medicare be
deferved to the first day of the month foliowing an individual's 65th
birthday.

In recognition of the fact that there is a need to achieve budget
savings in the Medicare program, the Association supports this proposal.
Such a modification in the date of eligibility for Medicare benefits
should not result in Medicare beneficiaries facing uncovered costs as
most existing health insurance policies provide coverage until the date

when Medicare coverage begins.
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MEDICARE AS SECONDARY PAYOR FOR WORKING BENEFICIARIES OVER AGE 69

The Medicare program currently providés that working beneficiaries
and their spouses up to age 69 have the option of keeping employment-
based health insurance as primary health care coverage, with the Medicare
program providing secondary coverage. The new proposal would extend this
option for Medicare beneficiaries over age 69,

The AMA supports this proposal. The ability to maintain health care
coverage under an employment-based policy will provide continuity of
care. Also, as such an extension is optional for the Medicare
beneficiary, individuals will not lose any of their rights under this

proposal.

INCREASING THE PART B PREMIUM AND DEDUCTIBLES

The Administration's proposed budget calls for gradual increases in
the Part B premium so that it will cover 35% of Part B program costs by
1990. 1In additfon, the proposal calls for increasing the Part B
deductible based on the rate of increase in the Medicare economic index.

The AMA supports increasing the Part B premium and deductible to
cover 358 of total program costs. Such an action is in keeping with the
original intent of the Medicare program, Originally, the program was to
be funded one~half by general revenues; however, general revenues now
fund approximately three-fourths of the Medicare Part B program.

Medicare, like insurance programs, should have appropriate front-end
copayments and deductibles. We recommend, however, that rather than

tying the indexing of the Part B deductible to the Medicare economic
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index, this deductible should be tied to the medical care component of
the Consumer Price Index to reflect more accurately changes in the costs
of medical services. Also, increases in the Part B premium and
deductible should be structured to reflect financial resources of

Medicare beneficiaries.

COPAYMENTS FOR BOME HEALTH VISITS

The Administration's budget proposal calls for copayments for home
health visits after the first 20 such visits. These copayments would be
equal to one percent of the hospital deductible. ~

The AMA supports this proposal which would encourage appropriate
consumer awareness of health care costs. We believe that reasonable
coinsurance amounts will not deter beneficial usage of this valuable
health care service. In addition, the fact that the copayment would not
be applied to the first 20 home health visits will assure that
individuals will not be deterred from early utilizatfon of a health
benefit that in many instances can prevent the need for costlier services

at a later date.

ALTERRATIVE PHYSICIAR PAYMENT METHODOLOGIES
The AMA supports regsearch and demonstration projects to examine
various methodologies for physician reimbursement. Such projects and
studies would be helpful in determining a fair and successful
modification in how physicians are pald for their Medicare coyered

gervices. Without adequate study, rapid modification in payment could be
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detrimental to the goals of achieving health care services of high
quality and continued {mprovement in overall health status for elderly
and disabled patients.

The AMA fully supports a pluralistic approach to payment for
plysician services. We believe that an indeanity payment system should
be viewed as a preferred policy for setting physician reimbursement.
Physician Payments Based on Diagnosis Related Groups (DRG) i

One methodology for physician reimbursement being studied is to base
paymént on a fixed cost based on the patient's diagnosis. This concept
is the focus of a Congressionally-mandated study by BHS, This study was
due by July 1 of this year, but it has yet to be released.

Just as we have continuing concerns over the hospital DRG payment
program, we have strong concerns with a DRG-based physician payment
plan. A DRG system inherently gives substantial incentives to provide
minimal care. It also fails to take into account geverity of illness.
This 1s especially troublesome for those physicians who because of
specialized skill and training see patients with the most severe
illnesses. Since the DRG methodology is based on 'averages'%and (unlike
hospitals) individual physicians do not ordinarily have a large enough
patient population with identical diagnoses to enable costs to be spread
over a larger base, a DRG system could operate as a disincentive for
physicians to accept critically £11 Medicare patients and could
discourage necessary use of consultants,

We are also concerned about a program where all services to hospital
inpatients would be based on DRGs and payment would be made through the

hospital, It is evident that if both hospital and physician payments are
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based on a predetermined amount, all of the economic incentives will be
strongly directed toward under-provision of care.

Ferhaps the most sérfous drawback to a DRG-based payment system is
that it would break down the role of the phys;cian as the health care
advocate for the patient. We never want to see the day when the "besé"
physician (as designated by Medicare) would be said to be theione who was
the least expeusive as opposed to the one who provided the best care.
Because of 1its strong potential for adverse effects on patient care, we

would object to a DRG system in the absence of proven demunstrations.

Relative Value Studies

The AMA 1s working with Harvard University in seeking a contract from
HCFA for the development of a relative value study (RVS) to establish
resource cost based relative values for physician services. We hope that
this Committee will work to assure the appropriation of the funds
necessary to carry out this important analysis, regardless of which
entity would be rewarded such a contract.

A reimdursement system based on a resource cost based relative value
study could ameliorate problems inherent in current Medicare
reimbursement, and it could allow for greater competition among
physicilans by allowing patients a gteafer understanding of charges made
for each service. Such a system could also address inequities in payment
rates for services that are predominantly cognitive in nature. .

CONCLUSION

Medicare beneficiaries are entitled to high quality health care
services. Budget proposals having an adverse impact on the ability of
physicians, hospitals and others to assure.Hedicate beneficiaries the
quality of services they were promised should not be adopted.

2111p
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STATEMENT OF C. BURNS ROEHRIG, M.D., PRESIDENT, AMERICAN
SOCIETY OF INTERNAL MEDICINE, BOSTON, MA

Dr. RoenriG. Thank you, Mr. Chairman.

My name is C. Burns Roehrig, M.D. I am an internist in private
practice in Boston, MA, and am serving as president of the Ameri-
can Society of Internal Medicine. )

With me is Mr. Robert Doherty of the ASIM staff, who is director
of medical services and government affairs.

ASIM strongly opposes extension of the Medicare fee freeze be-
cause we are convinced that this proposal, if enacted by Congress,
will be to the detriment of Medicare patients.

A recent survey of ASIM members provides clear evidence that if
Congress extends the freeze for another year, physicians will find it
increasingly difficult to provide patients who are Medicare benefici-
aries the same high quality of care that has been the tradition for
this program.

This just may not be possible if fees in 1986 are limited to those
established in 1982 or earlier. From 1982 to 1983 alone, internists’
overhead costs increased by 15.4 percent.

The Congressional Budget Office has projected that the Con-
sumer Price Index will have increased at a cumulative rate of 17
percent from June 1982 through December 1986.

As costs continue to rise, physicians will have little choice but to
curtail services, layoff staff, cost shift to non-Medicare patients, or
decrease the acceptance of assignment.

ASIM is also concerned that extension of the freeze will break
tlhtig%%omise Congress made last year to end the freeze on October

It would be unfortunate if Congress broke its promise to the med-
ical profession when physicians have honored their commitment to
remain sensitive to their patients’ financial needs, despite the eco-
nomic burdens imposed by the current freeze.

This commitment is evidenced by the fact that many physicians
voluntarily froze their fees, beginning in 1983, and that acceptance
of assignment has increased to approximately 70 percent of all
claims in 1985, due in large part to increased acceptance of assign-
ment by nonparticipating physicians.

A concern for fairness dictates that all physicians, both partici-
pating and nonparticipating, should have their efforts recognized
by Congress.

ASIM recognizes that in attempting to reduce the Federal deficit,
Congress may decide to continue some kind of freeze on Medicare
allowances.

If this happens, the Society urges the Senate Finance Committee
to adopt an alternative proposal that has been supported by both
the American Association of Retired Persons and the American
Medical Association.

It also appears to have considerable support among your col-
leagues in the House of Representatives, where it was originally in-
cluded in the chairman’s proposals to the Energy and Commerce
Committees Subcommittee on Health and was offered as an amend-
ment to the full committee.
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This alternative would increase customary and prevailing
charges on October 1, 1985 to the level permitted under current
law for these specific services: Primary care services, defined as
office visits, home visits, and nursing home visits, of both partici-
pating and nonparticipating physicians, and nonprimary care serv-
ices of participating physicians only.

Customary prevailing and actual charges would continue to be
frozen for nonprimary care services of nonparticipating physicians
for an additional year.

Nonparticipating physicians would be allowed to increase their
actual charges for primary care services by no more than the per-
centage increase in prevailing charges for those services that would
be granted on October 1 under current law.

This proposal would provide some relief from the fee freeze for
those high overhead office-based services provided by physicians in
virtually all specialties, and by doing so, will help minimize the
likelihood that an extension of the freeze will lower the availability
and quality of care provided to Medicare beneficiaries.

It would partially keep Congress’ promise made last year to both
participating and nonparticipating physicians to end the freeze on
October 1, 1985. Moreover, it would begin to address some of the
inequities in the current reimbursement system between physi-
cians’ cognitive services such as office, nursing home, and home
visits and the more technologically oriented services.

In conclusion, ASIM strongly urges the committee to oppose an
across-the-board extension of the fee freeze. If some extension is ap-
proved, we urge you to consider this alternative.

ASIM’s written statement for the record includes additional rec-
ommendations on other budget proposals affecting health.

I would be pleased to try to answer any questions.

The CHAIRMAN. Dr. Roehrig, thank you.

[The prepared written statement of Dr. Roehrig follows:]
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Thank you, Mr. Chalrman. My name is C. Burns Roehrig, MD. [ am an internist in
private practice in Boston, Massachusetts, and president of the American Soclety
of Internal Medicine (ASIM). In spite of organizational commitments such as
responding to your invitation to testify before this Committee, I spend the

majority of my time in the one-on-one practice of internal medicine.

Freeze on Medicare Payments for Physician Services

ASIM strongly opposes extension of the Medicare fee freeze, because we are
convinced that this proposal, if enacted by Congress, will be to the detriment of

Medicare patients.

A recent survey of ASIM members provides strong evidence that {f Congress
extends the freeze for another year, physicians will find it increasingly difficult to
provide patients who are Medicare beneficiaries the same high quality of care that
has been the tradition for thfls program. Despite our continued commitment to our
patients, this may not be possible if fees in 1988 are limited to those established
in 1982 or earlier. From 1982 to 1983 alone, internists' average overhead costs
increased by 15.4%; the Congressional Budget Office has projected that the
Consumer Price Index will have increased at a cumulative rate of 17% from July
1982 through December 1986. As costs continue to rise, physicians responding to
our survey suggested that they will have little choice but to curtail services, lay
off staff, cost shift to non-Medicare patients, or decrease acceptance of

assignment.
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ASIM is also concerned that extension of the freeze will break the promise
Congress made last year to end the freeze on October 1, 1985. When the House-
Senate conference committee reported the freeze provision last year, it
specifically stated that "the provision adopted by the Conferees freezes Medicare
customary and prevailing charges for all physicians' services beginning on July 1,
1984, and ending on September 30, 1985. Subsequent fee screen updates would

oceur on October 1 of each year."

It would be extremely unfortunate if Congress broke its promise to the medical
profession, particularly given the fact that physicians have honored their
commitments to remain sensitive to their patients' financial needs, despite the
economic burdens imposed by the current freeze. This commitment to their
patients is evidenced by the fact that many physicians voluntarily froze their fees
beginning in 1983 and that acceptance of assignment has increased to
approximately 70% of all claims in 1985, due in large part to increased acceptance
of assignment by non-participating physiclans. Therefore, a concern for fairness
dictates that all p‘hyslclans"both participating and non-participating--should have

their efforts recognized by Cohgress.

ASIM recognizes, however, that In attempting to reduce the federal deficit,
Congress may decide to continue some kind of freeze on Medicare allowances. If
this is the case, the Society strongly urges the Senate Finance Committee to
adopt an alternative proposal that has been supported by both the American
Association of Retired Persons and the American Medical Association. It also
appears to have considerable support among your colleagues in the House of
Representatives, as evidenced by the fact that it was originally included in the

chairman's proposals to the Energy and Commerce Committee's Subcommittee on
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Health, and was given serious consideration when it was offered as an amendment

in the full committee.

Specifically, this alternative would increase customary and prevailing charges on

October 1, 1985, to the level permitted under current law for:

o primary care services, defined as office visits, home visits, and nursing

home visits, of both participating and non-participating physicians.
o non-primary care services of participating physicians only,

Customary, prevailing and actual charges would continue to be frozen for non-

primary care services of non-participating physicians for an additional year.

Non-participating physicians would be allowed to increase their actual charges for
primary care services by no more than the October 1, 1985, percentage increase in

prevaliling charges for those services that would be granted under current law.

The CBO has estimated that this proposal would save $640 million over three
years. Additional savings would accrue if primary care services were defined

more narrowly, such as limiting the increase in allowances to office visits only.

This proposal would provide some relief from the fee freeze for those high

overhead office-based services provided by physicians in virtually all specialties,
and by doing so, will help minimize the likelihood that an extension of the freeze
will lower the availability and quality of care provided to Medicare beneficiaries.

It would also partially keep Congress' promise made last year to both participating
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and non-participating physicians to end the freeze on October 1, 1985. It would
also begin to address some of the inequities In the current reimbursement system
between physiclans' cognitive services, such as office, nursing, and home visits,

and more technologically oriented services.

In conclusion, ASIM strongly urges the Committee to oppose an across-the-board
extension of the fee freeze. If some extension is approved, we strongly urge you

to consider this alternative.

Freeze on Hospital Payments

ASIM is concerned that the administration's decision to freeze hospital
prospective payments will adversely affect the quality of patient care. Hospitals
and physicians are already responding to the incentives built into the prospective
pricing system to be more cost effective by dramatically reducing hospital
adrnissions and length of stay and by shifting care to the outpatient iettlng. ASIM
believes, however, that the proposed cuts in reimbursement are premature and
could result in hospitals cutting or even eliminating essential services in order to
meet their costs, particularly in view of recent evidence that the current DRG
payment levels in some instances may be lowering the quality of care provided to

Medicare patients.

A recent study by the General Accounting Office found several alarming trends

resulting from implementation of PPS, specifically:
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o Patients are being discharged from hospitals after shorter lengths of stay

and in poorer states of health than prior to DRGs.

o [t is not clear that post-hospital providers--including nursing homes, home
and community hezith services--are equipped to deal with these stick

patients.

o The demand for post-hospital care is expected to increase under DRGs--
yet there is already a shortage of nursing home beds for Medicare patients
and limited coversge for services under home and community health

- programs in many states.

Another study by the District of Columbia Hospital Association (DCHA) found
that hospitals located in large, central cities are suffering severe financial
consequences as a result of PPS. According to the study, "central city location
and treatment of a large number of low income patients contribute to higher costs
for city hospitals compared to their surburban counterparts. The cost per patient
in the sample hospitals was $654 higher due to city location alone.” The Secretary
of DHHS is authorized by statute to make adjustments in the payment rate for
those institutions that serve a disproportionate share of low income Medicare

patients, but has neglected to do so.

ASIM believes that cutting hospital reimbursement will only exacerbate the
problems identified b& GAO and DCHA. Because of our early concern about the
possible adverse effects of DRGs on patient care, the Society in March 1984
initiated its own survey of internists' experiences under PPS. Preliminary results

of this surv.ey, while drawn from a small sample size, corroberate many of GAO's
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findings. The Scciety plans to conduct a more scientific survey of the effects of

DRGs on patient care and will be happy to share our findings with the Committee.

For the reasons identified above, ASIM strongly urges the Committee to reject the

Administration's proposed fiscal year 1986 freeze on hospital reimbursement.
Increase Excise Taxes on Tobacco

The Society also strongly supports doubling the federal excise tax on tobacco
products to 32 cents per pack, and earmarkir;g those funds to the Medicare trust
fund. At the very least, ASIM believes that Congress should amend the Tax Equity
and Fiscal Responsibility Act to maintain the current level of taxation on tobacco
products, Increasing excise taxes on tobacco would have the desirable effects of
reducing the federal deficit; creating disincentives for people to smoke,
particularly for price sensitive young people; requiring smokers to contribute more
money to help compensate for the higher medical care costs they generate due to
smoking-related fllnesses; reducing interstate bootlegging; and improving the long

term solvency of the Medicare program.
Part B Premiums and Deductibles

ASIM opposes any further increase in Medicare premiums and deductibles at this

time,

Although the Society supports the concept of increased patient cost sharing as one
mechanism for placing appropriate incentives into the health care system, the

Society is concerned that these proposals will place an unacceptable financial
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burden on many Medicare patients, particularly low income beneficiaries. It is
important to recognize that in 1981 Congress enacted several changes to increase
patient cost sharing under the Medicare program, by increasing the Part B
deductible to $75 and by providing for a more current basis for caleulating the
Part A deductible, thereby increasing beneficiary liability. Further increases in
patient liability for Part B services could have the effects of foreing some lower
income beneficiaries to discontinue supplemental medical insurance (Part B)
coverage due to the higher premiums, and creating a financial barrier to receiving
care as a result of the higher deductible. For these reasons, ASIM strongly
opposes any increase in the Part B premium and deductible at this time in the

absence of some mechanism to protect income beneficiaries.
Medicare Support for Graduate Medical Education

The Society has concerns over the administration's FY 1986 proposals to make

changes in Medicare support for medical education without adequate study.

Although ASIM agrees that there is a need to consider whether or not post medical
school education can best be supported by public and private finaﬁclng programs
other than Medicare, the Society strongiy believes that support for medical
education should not be withdrawn or reduced significanuy‘until such a study is
undertaken and alternative funding sources identified. Abrupt changes in
Medicare support for post medical school education could have a major adverse
effect on the hospitals now receiving Medicare funds, on health profeséionals
currently in training programs, on individuals considering future careers in the
health care professions, and vitimately, the general publie, who could suffer if

there is a sudden interruption in the availability of trained elinicians.

58-304 O - 86 - 3
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Nevertheless, ASIM recognizes that there may be more appropriate long-term
funding sources for post medical school education, and thus supports continued

study of this important concept.

Specifically, ASIM recommends the appeintment of a commission or task force to
explore alternative sources of funding for post medical school education. Sucha
commission, if mandated by Congress, should be established in such a way as to
assure a broad base of representation, including physicians (both academic and
practicing physicians), nurses and other health professionals, hospital
administrators, representatives of Medicare beneficlaries, governmentgl officials,
representatives of the private insurance Industry, medical students and residents,
and other appropriate individuals with expertise and interest in this subject. To
assure that the commission develops recommendations that are not perceived to
be self-serving, it is essential that its membership be as broad based as feasible
and not be confined solely to those individuals and facilities (health professionals
in training and hospitals) directly affected by the issue. Such individuals,

however, certainly should be included in the commission's membership.

Therefore, ASIM recommends that Congress consider--as an alternative to making
significant changes in Medicare support for post medical school education at this
time--mandating the establishment of a coramission (with representation as
described above) that would be charged with making recommendations to DHHS
and Congress on the feasibility of alternative sources of funding for post medical

schoo!l education.

/srl
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The CHAIRMAN. Dr. Davis, home health care is normally well re-
ﬁarded by most of the members of the committee, and we fought

ard for the waivers.

And yet, I have had a number of friends who are physicians in
Oregon complain about the way that they are treated under the
:l}?ntl'? health program. I wonder if you would like to elaborate on

at?

Dr. Davis. Yes; we concur with you that this is a very fine
method of delivering care, both from the patient’s standpoint and
from the economies involved.

It is better that that patient be at home if at all possible. We feel
that home health care should be improved.

Unfortunately, reimbursement to physicians and their staffs who

o out to provide this care currently is well underpaid. As you

now, a home health agency on the average gets about $50 for a
visit in a home health situation. A physician going out may get as
little as $18. Except in rare cases, a physician cannot be reim-
bursed for services his or her staff provide at a patient’s home.

We think this inequity should be changed so that the physician
taking care of the patient, when the patient leaves the hospital,
can continue his continuity of care by providing home health care,
geing reasonably reimbursed for what he does or what his staff

oes.

As a surgeon, if I discharge a patient from the hospital and, if I
or member of my staff were to be allowed to take the stitches out,
so as to save days postoperatively in the hospital, then I think rea-
sonable reimbursement would encourage that.

Currently, there is a great inequity between the reimbursement
to home health agencies and to physicians and their staffs.

The CHAIRMAN. A second question, Dr. Davis, which is unrelated
to the first. The hospital industry argues that reimbursement rates
for surgery performed in hospitafout atient departments should be
higher than for ambulatory surgical centers because patients in
ho:{}))itals are sicker and need better technology. Do you agree or
not?

Dr. Davis. Are you referring to the hospital outpatient depart-
ments? :

The CHAIRMAN. Yes.

Dr. Davis. I doubt very much if they are sicker in the outpatient
de{)artment than many patients in ambulatory surgical centers.

think that this should be more equitable. I think it should be
brought in line. We have looked at the proposal of Senator Duren-
berger of capping outpatient surgery facility rates at the DRG in-
patient rates, and in general, we concur with that, realizing that
there are some DRG’s which are inappropriate and do not accu-
gately measure the resource cost that is involved with the proce-
ure.

But we think that outpatient hospital services could be brought
down more in line with the charges and the costs provided in am-
bulatory centers, particularly freestanding centers.

The CHAIRMAN. Next, the AMA has been very good about sup-
porting preventive service demonstration projects, but we have a
debate as to whether we should do it through schools of medicine
or schools of public health.
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How strongly does the AMA feel that preventive service demon-
strations that in projects should take place in schools of medicine
versus schools of public health? -

Dr. Davis. Certainly, we think that this type of program should
be done under the domain of medicine and medical schools in coop-
eration with schools of public health.

I really think that this could be worked out jointly between the
two, but I think that the medical schools certainly should take the
lead in providing this type of service.

The CHAIRMAN. Senator Long.

Senator LonG. No questions, Mr. Chairman.

The CHAIRMAN. Senator Chafee.

Senator CHAFEE." Mr. Chairman, I want to thank the witnesses
for their testimony. I am sorry I wasn’t here for all of it.

The CHAIRMAN. Gentlemen, thank you very much.

Dr. RoesRriG. Thank you.

The CuAIRMAN. Now, if we might move to a panel of Urbano
Censoni, Barbara Matula, Michael Petit, and Robert Fulton.

Commissioner RuviN. Mr. Chairman, you did not call my name.
However, the record shows me as part of the panel.

The CHAIRMAN. Who are you?

Commissioner RuviN. My name is Harvey Ruvin. I am here rep-
resenting——

The CHAIRMAN. Pardon me. I did not realize you were on the
same panel. I would be happy to have you join them.

I was going to have you testify by yourself, but please sit down
with the rest of of the panel. :

Commissioner RuviN. Thank you, sir.

The Chairman. We will start with Mr. Censoni.

STATEMENT OF URBANO CENSONI, CHAIRMAN, GOVERNMENT
AFFAIRS COMMITTEE, NATIONAL ASSOCIATION OF STATE
MENTAL RETARDATION PROGRAM DIRECTORS, LANSING, MI

Mr. CensoNi. Thank you. I do want to thank the committee for
this opportunity to testify this morning, and Senator for your pro-
nouncing my name correctly.

The CHAIRMAN. Oh, thank you. You have about a 50-50 proposi-
tion.

Mr. CensoNI. I do apologize. I have hay fever and hay fever is in
Washington, as well, I see.

My name is Urbano Censoni. I am the director of the Office of
Community Residential Services for the Michigan Department of
Mental Health.

Today I am appearing as the chairperson of the governmental af-
fairs committee of the National Association of State Mental Retar-
dation Program Directors. To my left is Mr. Robert Gettings. He is
the executive director of the association.

The association represents the designated State officials provid-
ing services to over one-half million developmentally disabled
people throughout the country.

As a result, we are deeply concerned with the evolution of Medic-
aid policy, especially as it impacts on the adequacy and the quality
of services to the people we are entrusted to serve.
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Today, of the total dollar amount paid by Medicaid on behalf of
developmentally disabled people, over two-thirds goes for institu-
tional care. That high disproportion of money for institutional care
should not come as a surprise, given the historic and current bias
in Medicaid for its institutional services.

In the next few minutes, I will attempt to highlight for the com-
mittee why changes in Federal Medicaid policy are urgently
needed and what some of those changes are.

Despite the efforts by Congress to increase flexibility in the use
of Medicaid funds on behalf of developmentally disabled folks, our
efforts have been thwarted by Health and Human Services, who
among other things through regulation and through formulas have
inappropriately and unnecessarily limited the number of people
that can be served on approved waivers, required community serv-
ices to be substantially less costly than institutional care, and ex-
clude payments for habilitative and work-training services.

When you add these barriers to the pressures created by the
recent expansion of the Federal look-behind, States are increasing
the number of ICFMR beds in their systems and are investing mil-
lions of dollars in their State institutions, at the expense of commu-
nity programs.

These actions can only lead to less appropriate services and to
higher Medicaid payments.

A recent case in Michigan, I think, exemplifies the policy dilem-
ma that we are facing. Approximately 6 months ago, we were
asked to serve Brian, a 2-year-old with health care impairments,
;a)vhohhad been living in a special unit in a general hospital since

irth, . ’

Brian has a trach, was born without one leg, but it was clear
that with the right kinds of services, Brian could grow up to be a
productive member of society. The hospital unit in which he lived
costs over $800 a day.

Given the Medicaid policy we have today, we had the following
choices: place Brian in one of our State institutions for $160 a day;

lace him in a community group home, also Medicaid-funded at
§120 a day; in a nursing home at $50 a day that we felt program-
matically and ethically was untenable; in a foster home at $100 a
day at 80-percent State cost; or to return Brian to his own home at
about $100 a day, at total State cost.

Now, you might ask why was a system that was willing to spend
$60 to $500 a day to keep Brian in an institution—why was it not
willing to spend $50 a day to send him home?

The answer to that question really lies at the core of why we ur-
gently need Medicaid reform. Why we have to eliminate the bias in
the Medicaid system toward institutional care, and why we need
the flexibility that we outline in our written testimony.

By the way, today Brian continues to live at home. He has
learned how to walk on his artificial leg, has begun to talk. His
medical problems have lessened, and his cost is now less than $60 a
day, and we think it will go down from there. )

Brian’s story could be told 1,000 times throughout this country.
We decided to invest additional State money to send him home, but
without Medicaid reform, States—Michigan and others—will have
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no choice but to resort to higher costs and less appropriate forms of
care in the future.

Senator CHAFEE. Mr. Chairman, could I interrupt here one
moment?

The CHAIRMAN. Yes.

Senator CHAFEE. It seems to me that we are really getting to the
very core of a major suggestion from Mr. Censoni. And as I under-
sgand i,t, the point you are making is about the Medicaid waiver. Is
that it?

Mr. CensonNI. The waiver itself, sir, and then the whole issue of
the way the Medicaid system is structured generally.

Senator CHAFEE. Yes; but what you are saying 1s that Medicaid
will pay for certain expenditures; namely this youngster in a hospi-
tal. Is that correct?

Mr. CensoNI. Yes; it did pay.

Senator CHAFEE. It did pay that. But Medicaid will not pay for
certain other placements of this youngster, and therefore, there is
every incentive on behalf of the State to keep the youngster in the
higher paying situation because that is cheaper to the State.

Is that your point?

Mr. CensoNI. Senator, it is cheaper and it is certain. Waivers are
not certain, and that is part of the problem.

Senator CHAFEE. Was this in Michigan?

Mr. CENsONL. Yes.

Senator CHAFEE. All right. So, in Michigan the safe thing to do
was to keep that youngster in the hospital at—did you say $800 a

day?

Kir. CensoNI. He was in a special unit in a hospital for almost 2
years at $800 a day, sir; yes.

And then our option when he was referred to us was to send him
to one of our State institutions at $160 a day, and that is a low cost
that I am giving you, or in a community group home, also Medic-
aid-funded, at $120 a day.

And both of those forms of care clearly would have created de-
pendency in Brian. He would still be in those kinds of situations,
instead of being at home where he is.

h Sen‘?tor CHAFEE. But you got nothing from Medicaid if he went
ome?’

Mr. Censont. No, sir.

The CHAIRMAN. We have been faced here with two issues. One is
the problems we have with the waiver all the time about home
care—whether you even get the waiver or not.

Mr. CeEnsonI. Right.

The CHAIRMAN. The second is that, assuming you got a waiver,
what kind of services are you going to cover?

Senator CHAFEE. Yes; go right ahead.

Mr. CensonI. I think that the question certainly dealt with the
last part of my presentation.

We just want to make it very clear—and Senator, I think you
said it earlier at the beginning of the hearing—that there is an
issue here that flexibility is very important toward cost contain-
ment and providing good and adequate services.

The system as it currently is in place not only forces higher
costs, but it forces people into systems that create dependency.
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And how we can be in a situation where to take care of someone
in an institution for the rest of their lives or the kinds of costs that
we are talking about is somahow better or more cost effective than
that person going home or going into a community residence or
learmng how to work and supporting them in that employment op-
portunity as adults is just beyond us.

We don’t understand the loglc in it.

. The CHAIRMAN. Thank you, sir. Ms. Matula.

[The prepared written statement of Mr. Censoni follows:]
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INTRODUCTION

My name is Ben Censoni. I am the Administrator of Program
Development and Support Systems within the Michigan
Depa;tment of Mental Health. In that capacity, I am
responsible for overseeing the Department's efforts to
design and implement community-based services for mentally
ill and developmentally disabled persons across the State.
I also serve as Chairman of the Governmental Affairs
Committee of the National Association of State Mental
Retardation Program Directors (NASMRPD). Today, 1 appear
before the Committee as a representative of the
Association, although in my testimony I will draw

extensively on my experiences in Michigan.

The membership_ of NASMRPD consists of the designated
officials in the fifty states and territories who are
directly responsible for the provision of residential and
community services to a total of over half a million
developmentally disabled children and adults. ﬁf a

result, we have a vital stake in the evolution of federal

Medicaid policy.

According to statistics complied by the University of
Illinois at Chicago, federal Medicaid payments on behalf
of an estimated 150,000 residents in intermediate care

facilities for the mentally retarded (ICF/MR) totalled
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§ 2.6 billion in FY 1984, Of this total, an estimated $ 1.9
billion was exﬁended in large public and private
institutions, while the remaining $ 700 million was
obligated for community-based residential services.l 1In
addition, the Health Care Financing Administration (HCFA)
estimates that, as of June, 1984, 17,000 mentally retarded
recipients were participating in programs financed through

Medicaid home and community care waivers.?

I1. THE CONSEQUENCES OF INACTION

Over the past ten years, "we have witnessed a historic

shift in the states' approach to serving developmentally
disabled persons. 1Instead of incarcerating such

individuals in large, remote, custodial {ﬁstitutions, the
states have begun to develop a'wide array of community-
based day and residential programs for developmentally
disabled clients. It is not unusual today to find persons
who had been in institﬁtions for twenty years or more living

and working independently, or to see children who in past
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1Braddock, David, Richard Hemp and Ruth Howes, Public
Zxpenditures for Mental Retardation and Developmental
Cisabilities in the United States: Analytical Summary.
Monograph No. 6, Public Policy Monograph Series, Institute for
the Study of Developmental Disabilities, University for the
Study of Developmental Disabilities, University of Illinois at
Chicago, March, 1985, p. A-7.

2statement of Testimony by HCFA Administrator Carolyne K. Davis
before the Subcommittee on Health and@ the Environment, Committee
cn Energy.and Commerce, U.S. House of Representatives, June 25,
1385, p. 10,
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years would have been placed in institutions enjoying life

with their biological, adoptive or foster families.

This dramatic shift is reflected in both the decline in
the number of persons served in large, state-operated
institutions (from 166,247 in 1974 to 109,827 in 1984) and
in the evolving patterns of state expenditures. For
example, a recent analysis completed by the Institute for
the Study of Developmental Disabilities at the University
of Illinois (Chicago) revealed that, between FY 1977 and
FY 1984, total state expenditures on behalf of
developmentally disabled persons in community settings
increased from $ 745 million to $ 3.1 billion, or by 316
percent. Of equal importance, this trend was evident in
almost all states. 1In fact, 44 of the 51 jurisdictions
studied experienced a real, after inflation growth in

community outlays over the eight year period.3

Meanwhile, despite the rapid increase in federal ICF/MR
expenditures (from $ 571 million to almost $ 1.9 billion),
total federal-state support for institutional services

plateaued over this same period, when measured in non-
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3Braddock, David, Richard Hemp, Ruth Howes, "Financing Community
Services in the United States: An Analysis of Trends",
Monograph No, 13, Public Policy Monograph Series, Institute for
the Study of Developmental Disabilities, University of Illinois
at Chicago, May, 1985,
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inflated dollars.? por capita costs of institutional
care, however, have risen dramatically (from $§ 44.64 in
1977 to $ 106.43 in 1984).5 This reality, combined with
the effects of current Medicaid policies, is placing many
states in the position of having to choose between further
expansion in community-based services or costly

improvements in their existing institutional facilities.

Let me briefly illustrate this policy dilemma by referring
to the situation facing Michigan. In FY 1977, our State
spent § 132 million on services to developmentally
disabled persons, only $ 14.8 million (or approximately
11%) of which was devoted to community services; the
remainder was used to support the operation of twelve
state institutions housing over 6,000 mentally retarded

persons.

In the intervening years we have closed four state
institutions and reduced the number of people remaining in

state facilities to 2,100, or to approximately ome third
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4praddock, David and Richard Hemp, "Intergovernmental Spending
for Mental Retar-dation in the United States: An Analysis of
Trends", Monograph No. 16, Public Policy Monograph Series,
Institute for the Study of Developmental Disabilities,
University of Illinois at Chicago, 1985,

SBraddock, David, Richard\ﬁemp, Ruth Howes, Public Expenditures
for Mental Retarlation and Developmental Disabilities in the

United States: Analytical Summary, Ibid.
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the number in 1977. Meanwhile, our budget for community
services has grown more than tenfold (to $§ 126 million)
and the number of clients served in various types of
community programs has risen from 978 in 1977 to 5,567
today. Currently, Michigan has 3,300 ICF/MR certified
beds -- 2,100 in state institutions and 1,200 in small,
community-based homes, For purposes of the present
discussion, it is important to point out that had Michigan
elected to retain its 1977 institutional population in
Medicaid-certified beds, the additional annualized cost to
the federal government (in 1985 dollars) would have been
roughly $ 27 million more than our current Medicaid ICF/MR

receipts.

Despite Michigan's strong commitment and enviable track
record in building a viable community service system, we
find ourselves, at this point, handcuffed by perverse
institutional incentives that are inherent in Medicaid

policy. Let me explain.

Even though the cost of community residential services
runs an average of 40 percent less than institutional
costs, every time we move a client out of one of our state
institutions into a community residence, or divert an
individual from placement in an institution, the cost in

state dollars to Michigan is approximately § 4,500
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annually. Why? Because we receive 56 percent Medicaid
reimbursement on behalf of institutional residents, com-
pared to minimal federal assistance on behalf of clients

in our noan-ICF/MR community residences.

Over the past two-and-one-half years, the disincentive
effect of Medicaid's institutional bias has been partially
offset by the fact that the State has had a Medicaid
"freedom of choice®" waiver covering community-based day
services for mentally ill and developmentally disabled
recipients. However, HCFA recently informed the State
that it would not renew this waiver program, because in
their estimation it was not cost-effective. The program,

therefore, will terminate later this year,

To offset ihe revenue lost when the waiver renewal was
disapproved, recently Michigan began certifying an
addition 900 community ICF/MR beds -- despite our
reservations about the long term efficacy of this
approach., Purthermore, most of our new residential
development over the next two years will be concentrated
in community ICF/MR facilities; as a result, we expect to
have 1,500 more ICP/MR beds on line by the close of FY
1987, plus about 300 beds per year will be added to this

total in each succeeding fiscal year. The added ICF/MR
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cost to the federal government by the close of FY 1987
will be approximately $ 35.6 million, or considerably more
than the cost of waiver services in the current fiscal

year.

I1f I could leave one message with the Committee, it would

be this: failure to grant the states increased
flexibility in managing Medicaid long term care funds will

result in increased federal costs, not cost containment.

Unfortunately, it also will mean that we will be able to
offer services to fewer eligible recipients in settings
which foster continued iependency, rather than integration

into the imainstream of society.

A rational federal long term care policy should attempt to

encourage the states to:

e assist families to maintain their developmentally
disabled children at home. Although Michigan and a

number of other atates have begun to provide in-home
services and subsidies to make it possible for parents
to maintain théir severely disabled children at home,
current Medicaid deeming policies impede the
achievement of this goal by counting parental income
and resources when the child is living at home, but
disregarding them once a child is placed in an out-of-

home care setting.
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choose the type of living arrangement for disabled

adults that will maximize their opportunity for social

integration and independence. Michigan has

demonstrated that it is not only efficacious but cost-

effective to develop specialized living situations for
severely disabled adults. Por example, if the State
were to receive federal Medicaid matching for
non-ICF/MR settings to serve the previously discussed
1,500 clients we plan to place in such certified
facilities, we estimate that the average per capita
cost per bed could be reduced by $ 42.00 per day. This
would represent an annaal saving of $ 12.9 million to
the federal government, Futhermore, we are convinced

that such clients would receive better services.

maximize the productive capacities of developmentally

disabled adults, by offering them vocational training

and supported employment services. To maintain clients

in a perpetually dependent state makes no sense. We
have the technology to make thousands of "unemployable™
developmentally disabled adults, productive workers, if
we are willing to provide the appropriate work
environments and social supports for such persons.

Once more, by doing so, we can dramatically reduce the

long range cost of serving such clients.



III.

T 1

Current Medicaid policy, by locking the states into an
“"all-or-nothing® set of funding options, discourages the
development of more appropriate and cost-efficient funding
alternatives in the community. The home and community
care waiver program was intended to serve as a first step
toward addressing this basic program flaw. Unfortunately,
a;A;zll be indicated in the succeeding section of my
testimony, the current Administration has used its
administrative authority to undermine the effectiveness of
the program. To further complicate the situation, the
present round of ICF/MR "look behind®™ surveys is forcing
states to invest millions of dollars to correct
deficiencies in large public and private facilities.

While these expenditures may result in improved
programming for a few current institutional residents, our
Association is concerned that the resulting outlays also
will effectively limit further expansion in
community~-based day and residential programs in many

states.

PROBLEMS ASSOCIATED WITH THE OFERATION OF THE MEDICAID

HOME AND COMMUNITY CARE WAIVER PROGRAM

When Congress empowered the Secretary of Health and Human

Services to approve Medicaid home and community care
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waivers in 1981, by adding Section 1915(c) to the Social
Security Act, the intent was to grant the states greater
latitude in designing appropriate, cost-effective
alternatives to providing chronically disabled, Title XIX
recipients with care in nursing homes and other
institutional settings. Prior to the enactment of these
amendments (Section 2176 of P.L. 97-35), most states
offered little or no coverage of non-institutional long

term care services under their Medicaid plans.

Initially, it appeared that the waiver authority would
provide states with a powerful new tocl for neutralizing
the bias toward institutional forms of care which has
characterized Medicaid long term care policy since the
program was originally authorized in 1965. I regret to
report, however, that administrative policies instituted
by HCPA (with the encouragement of EOMB) over the past two
years threaten to undermine the utility of this once

promising program,

Let me briefly outline some of the problems caused by the
regulatory and administrative restrictions instituted by
HCFA. Later in my testimony, I will suggest several
specific statutory amendments which, we believe, would

correct these problems. At the outset, however, I want to
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emphasize that the steps we are proposing represent, in
our view, a means of fulfilling the original intent of
Congress, rather than an expansion of existing program
benefits. We are fully cognizance of the difficult task
the Committee faces in attempting to balance the pressing
human needs represented by the wide panoply of programs
under its jurisdiction with the budget restrictions set
forth in the First Concurrent Budget Resolution for FY

1986 (S. Con. Res. 32).

Limitations on the Number of Eligible Recipients.

Under current waiver regulations, the states are
required to furnish HCPA with extensive documentation
regarding the number of present and projected
Medicaid~certified beds in SNF, ICF and/or ICF/MR
facilities, with and without the proposed waiver
program. In instances where the proposed number of
waiver recipients would exceed the present capacity of
Title XIX-certified beds, a state is required to
include in its waiver request convincing evidence that
the additional institutional beds needed to serve the
intended waiver population, in fact, would be
available in the absence of the requested waiver
program. If the state is unable to establish, to

HCFA's satisfaction, that the requisite number of
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institutional beds would be available without the'
waiver, the state's Section 1915(c) request generally

will not be approved.

The effect of this administrative policy is that: (a)
states are precluded from reinvesting any savings that
might be associated with furnishing recipients with
community~based vs. institutional services into
expanded diversionary programs, aimed at reducing
current and future demand for institutionalization;
(b) states face strong fiscal incentives to serve only
those waiver-eligible recipients who require the most
extensive and costly array of community-based
services; (c) states with relatively low per capita
rates of institutionalization and/or unusually high
demand (current and projected) for long term care
services, are at a clear disadvantage, since such
interstate differences are not accounted for in HCFA's
present methodology of calculating the projected
growth in SNF, ICP or ICP/MR beds; and (d) the fiscal
consequences of a proposed waiver program are
considered only in terms of their short range fiscal
impact, rather than within the context of longer term

demand for services.

Let us illustrate the effects of HCPA's current

policies by briefly summarizing the‘disposition of
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Florida's waiver rerewal request. Under the terms of
the State's original waiver request, approved by HCFA
in 1982, the Florida Department of Health and
Rehabilitative Services was permitted to serve an
average monthly caselocad of 6,665 developmentally
disabled clients during the third year of the program.
In its renewal requests, submitted to HCFA in March,
1985, Florida officials requested authority to cover
an average monthly caseload of 7,800 DD clients in the
fourth year of its waiver program. HCPFA's initial
response was that, according to its calculations, the
State could cover only 43(!) recipients, a figure
representing the number of vacant beds in

ICF/MR-certified facilities, statewide.

Although State officials pointed out that Florida had
over 9,000 severely developmentally disabled clients
who lacked appropriate services, had significantly
scaled down its institutional population over the
preceding fifteen years (from 6,107 in 1970 to 2,200
in 1985) and, consequently, had oue of the lowest per
capita rates of institutionalization in the nation,
HCFA refused to approve the State renewal request.

FPinally, after months of negotiations and hundreds of
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staff hours spent on preparing justifications, HCFA
agreed to permit the State to offer waiver services to
a maximum of 2,300 eligible recipients ~- or roughly

one-third the number DRS had previously been serving.

State officials subsequently informed HCFA that it
intended to reorient its waiver program to concentrate
on high cost clients., As a result, total federal
waiver outlays for year four will be approximately the
gsame as in year three, althaugh 65 percent fewer

recipients will receive services.

Limitations on Comparative Costs. Although the

existing statute clearly specifies that, in order to
qualify for a Section 1915(c) waiver, a state must
prove that average per capita expenditures for waiver
services will "not exceed" average per capita
expenditures for institutional care, HCFA officials
have told a number of states that if the average per
capita cost of waiver services exceeds 75 (or
sometimes B80) percent of institutional costs, the
state’'s proposed waiver program would not be approved.
The purported rationale for this interpretation is
that Congress, in enacting the waiver authority,

intended to achieve short term savings in Medicaid
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outlays. Yet this interpretation clearly violates the
literal meaning of both the statute and HHS's

implementing regulations.

C. Limitations on Covered Services. HCFA has taken the

position that prevocational services, vocational
training and educational activities do not constitute
habilitation services reimbursable under a Medicaid
home and community care waiver (see page 10020,

FPederal Register, Vol. 50, No. 49, March 13, 1985).

Although HCFA has never indic;ted how it expects the
states to distinguish between habilitation, education
and vocational (or prevocational) training for
purposes of Medicaid reimbursement, the agency has
disapproved the waiver requests of several states (and
required modifications in others) on the grounds that
they were planning to furnish prevocational or
vocational training to developmentally disabled waiver

recipients.

Current HCFA policy has the effect of encouraging states
to retain waiver-eligible MR/DD recipients in a
perpetually dependent status, since the cost of services
aimed at assisting such clients to acquire greater

economic self-sufficiency are treated as non-allowable
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expenditures. Such a policy makes no sense in either
humanistic or fiscal terms, since we now have an
extensive body of evidence that demonstrates that even
geverely retarded, multi-handicapped persons can be
trained to be productive employees, if they are
offered the social supports (e.g., sheltered living,
transportation, case management, on-the-job training
and supervision, etc.) available through the waiver

program.

Limitations on Federal Reimbursements. Under the

provisions cf HHS's final waiver regulations, states
will not be reimbursed for any waiver expenditures in
excess of the amount estimated in their original
waiver request ksee Section 441.310(a)(2), Federal
Register, Vol. 50 No. 49, March 13, 1985, p. 10028).
In other words, the basic federal-state cost sharing
principles that undergird Medicaid does not apply to
the Section 1915(c) waiver program. Instead, the
states are being asked to assume the entire risk of
cost overruns, even though a state may have little or
no control over the precipitating causes of such

overruns.

Had Congress intended to limit, or "cap", federal

financial participation in waiver expenditures, it
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would have included such a provision in the original
authorizing legislation or subsequent amendments.

But, it did not elect to do so. Therefore, in the
absence of any explicit (or even implied)
Congressional authority, the Secretary clearly lacks
the administrative power to impose a regulatory cap on

federal cost sharing.

Cost Comparisons for Non-Elderly, Physically

Handicapped Recipients. Currently, HCFA requires a

state to compare the average per capita cost of the
proposed waiver services with the average per capita
gtate-wide cost of SNF, ICF and/or 1CF/MR services
(depending on the type of nursing care facility in
which such recipients otherwise woulé receive
services.,) While this type of comparison may be
reasonable in the case of elderly and mentally
retarded waiver recipients, it effectively precludes
the initiation of waiver services for many
non-retarded developmentally diszabled persons who are
either institutionalized or at risk of

institutionalization.

Since a state must compare projected home and
community care costs with the statewide average cost

of all ICP facilities, they usually find that the
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lower payment standard for geriatric nursing homes in
the state makes it impossible to prove that home and
commuhity care services represent a cost effective
alternative for such recipients. As a result, few

states have submitted waiver requests on behalf of

this population of potential recipients.

Extension of the Waiver Renewal Period. Under current

law, the Secretary is authorized to approve a Section
1915(c) waiver request for an initial term of three
years. Once approved, a waiver program may be renewed
for additional three-year periods, provided the
Secretary finds that the reguesting state has
fulfilled its statutory assurances during the

preceding three-year period.

Because a state's waiver renewal cycle may not
coincide with its budget and planning cycles, the need
to obtain Secretarial approval to continue the program
once every three years adds an element of instability
to the program -- especially given the difficulty
states have encountered in their efforts to obtain a
prompt-response from HCPA to their waiver renewal
requests, This problem could be partially ameliorated

by extending the length of the waiver renewal period.
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RECOMMENDATIONS FOR COMMITTEE ACTION

The Association respectfully urges the Committee to adopt
three parallel sets of amendments to Title XIX of the Act,
in order to address the problems outlined above. The
initial series of proposed statutory modifications are
intended to prevent administrative excesses in the
operation of the existing Medicaid home and community care
waiver program and assure that it is implemented in
accordance with the origiral intent of Congress, The
second proposal outlines a suggested approach to
integrating coverage >f home and community care into a
state's ongoing Medicaid program, without comparative
increases in federal and state outlays. Finally, we offer
several related amendments to the Act as it impacts on

federal ICP/MR policies.

A. Clarifying Amendments to the Section 1915(c) Waiver

Authority. Among the specific modifications which
should be made in the statutory authority for Medicaid

home and community care waivers are:

1. Amend Section 1915(c){2){D) by adding a list of

the statistical and demographic factors which the

Secretary must take into account in reviewing

state waiver requests. These factors would
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include: (a) statistically valid demographic
atudies which offer reasonable grounds for
concluding that the number of individuals who
would require care in a SNF, ICF or ICF/MR
facility is likely to increase, by a specified
amount, if the requested program is disapproved or
terminated; (b) the impact disapproval or
termination of the subject waiver program would
have on past, successful efforts by the state to
restrict the number of new admissions and
readmissions to Medicaid-certified long term care
institutions; and (c) statistical evidence that
the relative proportion of recipients receiving
SNF, ICF and/or ICF/MR services under a state's
Medicaid plan, per 100,000 in the general
population, is below the national median for all

states,

The proposed language would clarify the original
intent of Congress, by requiriﬁg‘HCFA offlciaié to
take into account interstate differences in
current and future demand for long term care
services--instead of tying waiver eligibility to a
state's projected institutional bed capacity. At
the same time, states would still be obligated to
demonstrate, in their waiver requests, that ‘

projected iong term care expenditures would be no
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greater with vs. without the proposed waiver

program.

Add a new subsection (e) to Section 1915 of the

Act, in order to explicitly limit the Secretary's
aythority to restrict the number of recipients

éligible to participate in a waiver program,

provided the requesting state is able to document

the cost-effectiveness of its proposed program.

Again, the inclusion of such language would assure

that the program was carried out in accordance
with the original intent of Congress. A state
still would have to prove that its proposed waiver
program would be cost effective; but, it no longer
would be obligated to also demonstrate that there
would be no substantial increase in the total

number of recipients of LTC services.

Amend Section 1915(c)(2)(D)d the Act by adding

"100 percent of" before the words "does not

exceed”. The net effect of the proposed amendment

would be to underscore the original intent of
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Congress -- i.e., that waiver services should be
cost neutral, not necessarily achieving net dollar
savings, 1t is worth noting that identical
language is included in the budget reconciliation
bill (H.R. 310l1) reported out by the Bouse Energy

and Commerce Committee on August 1,

Add a gtatutory definition of the term

"habilitation services®™ by inserting a new

sybsection (d) to Section 1915 of the Act. The

definition should read as follows:

(d) the term "habilitation services as used in
subsection (c)(4)(B) shall mean services
designed to assist eligible developmentally
disabled recipients to acquire, retain and
improve the self-help, socialization and
adaptive skills necessary to reside
successfully in home and community-based
settings, including prevocational,
educational and supported employment
services. Provided thatsuch payments shail
not be available to otherwise eligible

recipients for --
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(1) Special education and related services
as defined in Section 602 (16) and (17)
of the Education of the Handicapped Act,
as amended, which otherwise would be
available to such school-aged recipients
through the recipients' local

educational agency.

(2) Vocational rehabilitation services which
otherwise would be available to such
recipients through programs funded under
Section 110 of the Rehabilitation Act of

1973, as amended.

The purpose of this amendment would be twofold:
(a) to establish clear statutory parameters of
Title XIX reimbursablc habilitation services under
an approved Section 1915(c) waiver program, thus

reducing the possibility of later disputes over
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allowable claims; and (b) to permit prevocational
and supported employment services for eligible
recipients with developmental disabilities to be
treated as reimbursable waiver costs, provided
these services are not otherwise available to such
recipients through the federal-state vocational

rehabilitation program.

Ssimilar language is contained in the budget
reconciliation bill reported out by the House
Energy and Commerce Committee (Section 202(a),
H.R. 3101-Waxman), except that the House
definition applies only to previously
institutionalized recipients of waiver services.
We strongly recommend that the Committee make the
proposed definition applicable to all
developmentally disabled recipients of waiver-
financed habilitation services ~- not just those
who previously resided in Medicaid-certified
institutions. 'To do otherwise would result in the
application of unique definitions of the term to
two otherwise indistinguishable groups of waiver
recipients., Such a result would add to the
complexity of administering the program, without

achieving any reduction in service costs,
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5. Add a new paragraph to Section 1915(c) of the Act

which prohibits the Secretary from holding states

to their original estimates of home and community

care costs, as a condition of waiver approval.

The addition of this proposed language would offer
the states assurances that federal financial
participation in waiver expenditures would be
treated the same as any other Medicaid cost
ailowable under their state plans. Given such
aasurances, states are more likely to use the
waiver authority on behalf of aged and disabled

Mecicaid recipients with long term care needs.

6. Add _a new subparagraph to Section 1915(c) of the

Act which allows the states to compare the average

per capita cost of wavier services on behalf of

non-elderly, physically handicapped recipients

with the average per capita costs of specified

nursing homes that specialized in caring for

similar groups of recipients, rather than with the

average per capita cost of all ICF facilities in

the state. The proposed language would permit
states to present more accurate comparisons of
institutional vs. community care costs for non-

elderly, physically handicapped recipients of

58-304 O - 86 ~ 4
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Medicaid services. Hopefully, the net effect will
be that states will find it more feasible to
deliver waiver services to selected recipients who
fall into this diagnostic category. Again, the
Committee should note that an identical provision
is contained in the House version of the budget
reconciliation bill (Section 202(4), H.R. 3101).

-

7. Amend Section 1915(c)(3) of the Act to extend the

waiver renewal period from three to five years.
The length of the initial waiver period would be

unchanged (i.e., three years).

Extension of the waiver renewal period should add
to the stability of the program, thus allowing
state officials, legislative bodies and provider
agencies to focus their attention on improved
day-to-day management of the program., It also
would reduce the tiﬁe federal officials must

devote to reviewing waiver renewal requests.

B . Authorizing Coverage of Home and Community Care

Services Under a Medicaid Plan Amendment. While, as
indicated above, it would be possible to correct some
of the most pressing problems surrounding the

operation of the Section 1915(c) waiver program
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through a series of corrective and clarifying
amendments, NASMRPD believes that ultimately the
only effective means of permanent eliminating the
institutional bias of Medicaid policy is to permit
states to cover home and community care services as an
integral part of their ongoing Medicaid programs.
Therefore, we will outline our suggestions regarding

the contents of legislation to achieve this purpose.

1. Basic Approach. The proposed legislation should
add a new state plan option called "home and
community care services®, under Section 1905(a) of
the Social Security Act. States should be
permitted to cover a wide range of community-based
services for eligible elderly and disabled persons

under this proposed new plan option.

Coverage of home and community care services as a
Medicaid plan option should be designed to
supplement rather than replace the home and
community waiver authority. States should be
permitted to cover HCBC services under their
regular Medicaid plans for any one or combination
of the following types of recipients who otherwise
would require care in a Medicaid-certified

institution (i.e., a SNF, ICF of ICP/MR-certified
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facility): (a) elderly and disabled persons; (b)
mentally retarded and other developmentally
disabled persons; (c) mentally ill persons; and
(d) physically disabled, non-elderly recipients.
By electing to cover one nor more of these
subpopulations of eligible recipients, a state
should be under no obligation to extend coverage
to other subpopulation of LTC recipients. 1Indeed,
a state should be permitted to simul}aneously
elect to offer such services to one LTC
subpopulation under its state plan and another

under a Section 1915(c) waiver program,

In order to be permitted to cover HCBC services to
any specified subpopulation of LTC recipients
under a state plan amendment, a state should be
required to offer a defined range of services,
including, at a minimum, case management, respite
care, adult protective services, transportation,
homemaker/home health aides, personal care or
residential habilitation services, and adult day
or day habilitation services. These and other
additional services the state might elect to cover
should be available to eligible recipients in all

geographic areas of the state on a comparable
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basis (i.e., the provisions of Section 1902(a) (1)
and (10) of the Act could not be waived).

Two reasons can be offered for allowing states
the option of covering identified subpopulations
of LTC recipients under its state Medicaid plan.
FPirst, experience with the Section 2176 waiver
authority indicates that states, given the choice,
generally elect to organize distinctive programs
for elderly/disabled as compared to
developmentally disabled recipients; among the
obgervable differences between DD-related waiver
programs and similar programs fo; elderly/disabled
persons are the range and types of services
provided, geographic coverage, eligibility
standards and methods of state/local
administration. And; second, a state that is
prepared to develop home and community care
options on behalf of one subpopulation of long
term care recipients (e.g., the developmentally

disabled) may not be in a position to
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take similar action on behalf of another
subpopulation (e.g., the elderly); decoupling
services for the two subpopulations, therefore,
would allow the states somewhat greater

flexibility than an "all or nothing®™ choice.

Definitions. The term "home and community care
services®™ would be defined under the proposed
legislation, to include: case management services,
homemaker/home health aide services; adplt
protective services; personal care services; adult
day heclth services; habilitation services,
respite care and such other 'services as a state
may request and the Secretary approve. Payments
for room and board, however, would be explicitly

excluded from the definition.

The term “habilitation services"™, in turn, would
be defined to encompass a wide range of health,
health-related and habilitative services for
Medicaid-eligible developmentally disabled
recipients, other than: (af educational services

otherwise available to such school-age recipients
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through each child's local educational agency; and
(b) vocational training services, other than
services otherwise available to such recipients
through the federal-state vocational
rehabilitation program (see discussion under

IV-A-4 above).

" Conditions of Coverage. 1In order to qualify any

of the four subpopulation of LTC recipients for
Title XIX reimbursement of home and community cire
gservices under its Medicaid plan, a state would
have to furnish the Secretary with written
assurances that it would: (a) maintain at least
its current level of fiscal effort in supporting
similar services for eligible (and potentially
eligible) recipients through available state and
local funding sources; (b) restrict such services
to recipients who, in the absence of such
assistance, would require care in a
Medicaid-certified long term care institution, the

average per capita cost of which was estimated to



100

be equal to or greater than the cost of proposed
home and community care alternatives; (c)
institute necessary safeguards to protect the
health, welfare and human rights of recipients
participating in services provided under this plan
option; and (d) furnish the Secretary with such
information and data as may be required to assure
efficient and effective administration of the

program.

In addition, the state would be obligated to
submit a comprehensive plan which includes
provisions for: (a) instituting a comprehensive
screening and assessment program to identify the
service needs of eligible recipients currently
placed in SNF, ICF and/or ICF/MR facilities, as
well as otherwise eligible persons with similar
needs who were either unserved or underserved and
could benefit from home and community care
services; (b) establishing appropriate level of
care criteria, policies and procedures to be used

in determining eligibility for all long term care
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sgrvices offered to Medicaid recipients within the
eligible LTC subpopulation(s); (c) establishing a
pre-admission screening program aimed at assuring
the potentially eligible recipients, in need of
long term care services, are placed in residential
and day program settings that, consistent with
their individual service needs, prevent premature
regression or deterioration and, where
appropriate, maximize their opportunity for
independence and acquisition of adaptive skills;
(d) systematically reducing the number of
recipients with disabilities placed in SNF, ICPF
and ICF/MR\facilities over a multi-year period;
(e) developing, over a multi-year period, the home
and community care services required to meet the
needs of eligible recipients currently piaced in
institutional settings, as well as otherwise
eligible persons who are unserved or underserved
and could benefit from long term care services
provided under the state plan; and (f) ~
coordinating the activities of responsible state
and local agencies to achieve the objectives of

this plan.

Limitations oh the Secretary's Authority. 1In

order to avoid the imposition of unwarranted



102 -

administrative restrictions on a state's
flexibility to plan and implement HCBC services on
behalf of eligible recipients (similar to those
experienced with the Section 2176 waiver
program), the proposed legislation would restrict
the Secretary's authority to disapprove a state's
plan to cover home and community care services for
gelected subpopulations of recipients designated
by the state unless: (a) the state fails to
provide the Secretary with the required statutory
assurances; (b) there is clear and convincing
evidence that thLe state had, or planned to,
furnish Title XIX-reimbursable HCBC services to
recipients who would not otherwise require care in
a Medicaid-certified institution, or where the
;verage per capita cost of HCBC services exceeded
or would likely exceed the average per capita cost
of institutional care on behalf of the subject
recipients; and (c) the state fails to submit a
long range service plan which conforms to the

specifications of the statute, as outlined in item

3 above.,

The legislation also would make clear that nothing

in the statute authorizes the Secretary to: (a)
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impose numerical restrictions on the number of
HCBC recipients a state may serve under its state
plan, provided the subject state is able to
document the cost-effectiveness of the proposed
services; (b) limit the manner in which a state
chooses to compare relative costs for community
based vs. institutional care recipients, so long
as the state is able to document the overall cost-
effectiveness of the proposed program; and (c)
delay administrative action on state requests

to cover HCBC services under its Medicaid plan
beyond 90 days from the date of receipt of such a

request.

Other Proposed Amendments. 1In addition to the

statutory modifications suggested above, NASMRPD

recommends that the Committee consider several

specific modifications in federal ICF/MR policies,

aimed at achieving the same basic objective ~-- i.e,,

assuring that developmentally disabled recipients

receive services in the most appropriate residential

settings.

1.

Deinstitutionalization of the Developmentally

Disabled. Last year, HCFA launched an intensive

series of validation surveys (or look-behind



104

reviews) of ICP/MR~certified facilities across the
country. These reviews are uncovering a variety
of deficiencies in the operation of such
facilities that will require correction. 1In
certain instances, it seems clear that the funds
necessary to correct such deficiencies would be
better invested if an intensive effort were made
to develop appropriate community alternatives for
at least a portion of the facility's residents --
thus precluding the need to add scores of new
staff or undertake extensive renovations in
antiquated institutional buildings. HCFA's
existing practices, however, effectively preclude
depopulation strategies as part of a facility's
correction plan, since detailed corrections plans
must be submitted within 90 days of receipt of the
notification of deficiencies and all corrective
actions must be completed within 180 days

thereafter.

To address this problem, we recommend that the
Committee amend Section 1910(c)(20) of the Act to:
permit a facility certified as an ICF/MR which has
serious {but not life threatening) deficiencies,

to pursue, as one possible strategy for correcting
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such deficiencies, a multi-year plan for reducing
the net number of facility residents. Before a
facility could initiate such a deinstitutionali-
zation strategy, however, it should be required to
submit, as part of its plan of correction, a
detailed description containing the number and
types of residents to be placed, the timelines to
be observed and the methods to be used in
effectuating such community placements. Should a
facility fail to achieve any of its interim (6
months) placement goais, the state would suffer a
proportional reduction in federal financial
participation. The reguesting utate also should
have to demonstrate that the projected five year
cosf of including depopulation as part of the
proposed facility correction plan would be no more
expensive than had the facility's population
remained unchanged and funds been allocated to

make the necessary improvement in the facility.

By allowing a state to reduce a substandard

facility's population, as part of an overall
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strategy for responding to identified
deficiencies, it should be possible to avoid
costly investments in facilities that may not be
in keeping with the longer range plans of the
state or the best interests of the facility's
residents, There would be no additional federal
costs associated with such permissive language,
since the state would be required to demonstrate
that depopulation constituted a cost effective
alternative go the staff enhancements and facility
improvements that otherwise would be mandated

under the correction plan.

Adoption of the 1985 Life Safety Code. Another

issue which has emerged from the current round of
HCFA "look behind" surveys is the effects of
enforcing the national Life Safety Code in small
community-based ICF/MR facilities. Under existing
federal ICP/MR standards, the states are permiéted
to apply the rooming and boarding house chapter of
the Life Safety Code (rather than the
institutional chapter of the Code) when a facility
has 15 or fewer beds and is caring for clients who
are ambulatory and capable of self preservation in

a fire emergency.
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Applying a newly promulgated procedure for
conducting unannounced fire drills, HCFA survey
teams have determined that a number of ICF/MR
community residences have clients who fail to
respond appropriately to a fire alarm. Therefore,
they have threatened immediate decertification of
such facilities.

Meanwhile last year the National Pire Protection
Association adopted a revised version of the Life
safety Code. This latest edition of the Code
includes a new set of standards specifically
crafted for board and care home occupancies. It
also includes a special methodology for evaluating
the relative fire safety of such facilities, by
weighing the physical features of the facility,
the capabilitiés of the residents and the

availability of the staff.

If this new version of the Code were used,
knowledgable experts believe that many of the
community ICF/MR residences that are threatened

with decertification would be found to meet the
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Code. Although HHS is in the process of
considering a rule change to adopt the new Code,
it could be many months before the rule is
officially promulgated. 1In the meantime, a
significant number of facilities could be
decertified and their residents returned to larger

institutional settings.

To correct this situation, NASMRPD recommends that
the Committee amend the Social Security Act to
mandate the adoption of the 1985 edition of the
Life Safety Code, for purposes of determining the
fire safety of Medicaid and Medicare certified

facilities, effective upon enactment of the bill.

Prompt adopéion of the 1985 Code will permit many
small community ICF/MR residences to avoid the

cost of installing expensive sprinkler systems and
making other facility modifications, when
adjustments in staff coverage patterns and other
relatively modest changes in the program may

permit them to meet the new Fire Safety Evaluation
System. Consequently, wasteful, disruptive
requirements -~ that will soon be superceded in any

event -- can be avoided.
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Definition of Active Treatment. Prior to April of

this year the Office of the HHS Inspector General
recommended that federal payments be disallowed
for services to ICF/MR residents in seventeen
states, on the grounds that the affected states
had claimed reimbursement for nonallowable
educational and vocational training services.
These audit exceptions covered programs and
activities that traditionally had been considered
part of the active treatment services an ICF/MR
facility is responsible for furnishing to its

residents.

At this point, Senator Lowell Weicker (R-CT)
intervened and, after a series of negotiations,
HHS Inspector General Richard Kusserow agreed to
halt further audits pendinq the issuance of a
clear Departmental policy on how to distinguish
between reimbursable habilitation costs and non-
reimbursable education and vocational training
expenses. Since that time, HCFA officials have
been working on a set of guidelines to
differentiate between the types of service costs
allowable and non-allowable under Medicaid.

However, given the importance of this definition
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to the operation of the program, it seems more
appropriate to define in law the parameters of

services reimbursable under Medicaid.

The Association recommends that a statutory
definition of the term “"active treatment”™ be added
to Section 1905(d) of the Act. The term should be
defined to include a wide range of
developmentally-oriented habilitation services
designed to assist eligible recipients in
acquiring and retaining the self help,
socialization and adaptive skills necessary to
achieve and maintain their optimal level of
functioning. The following activities would be
explicitly excluded from the statutory definition
of active treatment services: (a) special
education and related services that are available
to school-age recipients through their local
educational agencies; and (b) vocational
rehabilitation services available to such
recipients through the federal-state vocational
rehabilitation program. 1In other words, the
definition would closely parallel the proposed
definition of "habilitation services” under the

waiver {see Section program IV-2-4 above).
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Adding a statutory definition of active treatment
would eliminate the considerable friction which
has developed between federal and state officials
over the past few years. It also would place
stronger emphasis on achieving client-~centered
habilitation goals, without any added costs to the

Medicaid program,

LN JEE BN R JNE 2N N

On behalf of the Association, I want to thank the
Committee for offering me this opportunity to express the
organization's views on this important subject. If we can
be of further assistance as the Committee pursues its

work, I hope you will call on us.
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STATEMENT OF BARBARA D. MATULA, DIRECTOR, NORTH CARO-
LINA DIVISION OF MEDICAL ASSISTANCE, RALEIGH, NC; ON
BEHALF OF THE STATE MEDICAID DIRECTORS ASSOCIATION
OF THE AMERICAN PUBLIC WELFARE ASSOCIATION

Ms. MaTuLA. Good morning. I am Barbara Matula. I am chair-
man of the State Medicaid Directors Association, as well as direc-
tor of the North Carolina Division of Medical Assistance.

I had not heard my colleagues’ testimony prior to sitting down
here. I had not read it, but I agree with it 100 percent and would
like to incorporate it as part of my testimony as well.

State Medicaid agencies come to you with their concerns about
how the waiver is handled, about the limitations within the waiver,
and urge you fervently to consider the waiver as a temporary
measure, not an end in itself, and to try and seek some permanent
solution to this very, very great problem.

Since 1981, we have been experimenting under the waivers, or
trying to, with how to provide services outside an institution in a
cost-effective and efficient manner.

We have done this in spite of and not because of HCFA’s assist-
ance.

We are told that as States we are villainous in our desire here to
explode the budget. This is not true. The States support the very
serious concerns of budget neutrality in offering this service.

We are well aware after 20 years of experience of how difficult it
is to estimate need and the explosive nature of offering a new serv-
ice without limits. But we feel that the concern with the deficit has
become almost myopic in this area because we are willing to spend
$800 a day in a hospital without limit and have somehow artificial-
ly constrained our ability to provide lower cost alternatives.

Of the major problems that we see with the waiver one is that
the formula used is perverse. It has incentives for States to build
more nursing homes, more institutions, rather than to close them
down, because the number of people we can serve is tied to the
number of beds we have. )

While this makes for a very convenient measure for the Federal
Government, it is a silly measure. And a State that has been very
effective in holding down nursing home bed growth is now penal-
ized in not being able to provide the kind of care in the home to
the number of people it needs to serve.

The States, if there are any, that are overbedded now can serve
many more people in the home. So, as you can see, the incentive is
perverse.

The second problem we have is that we have an artificial limit
on what we can spend in the home. We have no limit on what we
can spend in an institution basically, but we are told that the aver-
age per capita cost of home care cannot exceed 75 percent of insti-
tutional care costs.

We are further limited by total expenditures. And in an effort, I
suppose, to make Medicaid directors even more agile than they are
now, we are penalized if we exceed our estimates of expenditures,
even if those actual expenditures are lower than institutional ex-

penditures. &
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This is a highly unusual penalty, and one which I am not sure
any of us can live with.

If we exceed our expenditures, not only will-we not get Federal
match on those expenditures, but we could lose our waiver. And
that brings me to the third area.

And that is the administrative handling of the waivers. In get-
ting one or in renewing one, it is almost a test of wills and endur-
ance.

There is a 90-day clock that is supposed to be ticking. In fact it it
is an interminable clock. It is an eternal clock. On the 89th day, a
request for information can trigger a new 90-day period, and there
ai'e no limits to the number of times that this sort of ploy can take
place. .

Solutions. There are many. The States polled by Oregon, in fact,
overwhelmingly support State option rather than State waiver, just
to avoid the very problems we have discussed, but we recognize
that the problem there is in how to confrol the costs.

We think it can be done, and we would like you not to dismiss
that possibility too lightly. We believe we can hold costs down.

We know that we have to have a better measure of need than
the number of nursing home beds. Perhaps something as simple as
estimating the elderly population growth and population.

But we do urge you to help us with ameliorating the situation, or
we feel States will be discouraged and will simply drop out of the
waivers rather than continue to arm-wrestle over something that
makes so much sense.

Thank you.

The CHAIRMAN. Thank you. Mr. Petit.

[The prepared written statement of Ms. Matula follows:]
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Mr. Chairman, members of the committee, good morning. I am
Barbara D. Matula, director of medical assistance for the

of North Carolina. 1 am also currently serving as chairperson
of the State Medicaid Directors' Association of the American
Public Welfare Association. 1 come before you today to offer
the states' thoughts and comments regarding the home and
community-based services waiver program--also known as the

2176 waiver program.

The states have learned a great deal since the passage of the
Omnibus Bduget Reconciliation Act of 1981, which enabled us

tOo pursue home and community-based services as an alternative

to institutional care. As you know, the program was established
as part of an overall package of changes aimed at providing
states more flexibility, in the face of a significant reduction
in federal financial participation. As of July 15 of this

year, 47 states had received approval for 78 W;1vers to provide
home and community-based services to the aged, mentally retarded,
and mentally ill. Twelve states have applied for renewals

or replacement waivers, and of these, 7 have been approved.

While most of the existing waivers began by covering only a
relatively small nuwmber of individuals, it has been the states'
intent to expand, if necessary, as more knowledge has been
acquired on how to implement and operate home and ¢ommunity-based
service systems. The great merit of the waiver program as

established in law has been that it provides the states
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with an avenue to start moving away from the bias to insiitu-
tionalize people that existed in Medicaid prior to OBRA. While
few of us expected any wholesale change in the structure of

the program, we did believe that the waivers would be a first
and very important step in providing states with the ability

to bring about more of a balance between institutional care

and the underdeveloped community care system.

Unfortunately,- the waiver program has not lived up to our expecta-
tions. The administration’'s implementation of the program has
deviated from congressional intent and thwarted states' plans

to develop home ang community-based care. The requirements

that HHS has developed are more likely to deter, rather than
encourage states to seek waivers. Although intended to ensure
that the program does not cost additional money, thc requirements
have, in fact, led to an unnecessary waste of state and federal
effort. States have had to produce excessive assurances and
documentation to receive waivers, with the final rules recently
issued by HHS calling for even more data and substantiation.
Somewhere along the way the concept of state flexibility has

been lost.

Before outlining our specific concerns about the way the waiver
program is being administered, and how the problems can be
eased, 1 would like to make one thing clear. The states are

in total support of the concept of budget neutrality as it
relates to this program. As the administrators of Medicaid,

we would be derelict in our duty if we were not serving the

needs of our clients 1in as cost-effective manner as possible.
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The argument has been made by some that, left to our own devices,
the states would massively expand the program by providing

care to thousands who currently do not mecl the eligibility
criteria. Anyone wﬁo believes this assertion has not examined
the financial situation of states lately, or had to defend

a Medicaid budget to a state legislature. Even if ''budget
neutrality"” were not spelled out in the statute, the states
would support such a policy because oi the realities we have

to face today.

Much of the controversy now surrounding the waiver program is
related to how budget neutrality is monitored and enforced.
The states, as 1 have already caid, agree with the concept.
We have strong arguments, however, with the administration's

method of implementing it.

Problems

Let me describe the major problems with the administration's
current wailver policy.

First, the cost formula used to evaluate waiver requests rewards
states that build nursing home beds and penalizes states that
have controlled bed growth. 1ln order to evaluate a waiver

requeét, a comparison is made between the average cost of care
estimated under the waiver and the average estimated cost of

care if no waiver existed. This is a reasonable test and is

called for in the statute. The problem is that in estimating

what the population in need of long-term care services would

be in lieu of the waiver, HCFA requires states Lo submit documenta-

tion on the number of beds that would be built if no waiver
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#ere granted. ‘The documentation musi be obtained from the
certificate-of-need program in the state or, if such a program
no longer exists, other ''convincing data'" on bed growth must

be provided.

Using '"number of beds to be built' as a surrogate measure of

the population in need is a poor choice, at best. Not only

does this measure fail to assess the need for care, it may

do the exact opposite. [If a state, in the interest of fiscal
restraint, has limited, or put an outright freeze on, the nursing
home‘beds it will allow to be built, it does not score well

on this measure, even though the limit or freeze has increased
the need for home or community care. On the other hand, a

state that has not controlled the building of beds would be

able to document more growth, and thus receive a waiver, despite
probably having less need for one. The final rules, therefore,
reward states tor not controlling the growth of nursing home -
beds and penalize states that do--the very states that have

the most need for alternative services.

Second, the final rule places a limit on total expenditures
for home and community-based services under the waiver, a

limit which imposes_an unwarranted burden on the states and
has no basis in the statute. The law clearly states that in

order to receive a waiver a state must show that the average

per capita expenditure on medical assistance in any fiscal

year for individuals covered by waiver services does not exceed
the average per capita expenditure that would have been incurred

if the waiver had not been in effect. States are required
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to submit with the waiver request estimates of these figures,
and a waiver is not granted until HCFA agrees with the estimates.

This is all reasonable.

However, the final rule requires states to provide annual assur-
ances that the actual total expenditure for home and community-
based services will not exceed the amount estimated. Federal
financial participation (FFP) is to be withheld if a state
exceeds its estimate, and a state may have its waiver terminated,
as well. We object to this leap beyond the requiremeﬁts of

the statute. The purpose of the waiver is to provide alternative
services at an average cost that is less than or equal to the
average cost of institutional care. According to HHS' interpre-
tation of the law, a state could provide services in the
community at an average cost below what it would have spent

on institutional care but above the estimated average cost

for community care and still be penalized under this criterion.
This places the states, alone, at risk. 1n every other aspect
of the Medicaid program, the financial responsibility and
risks are shared by the federal government and the states.

1f a state has estimated the cost of the program in good faith,
and HCFA has agreed with this estiamte, the state should not
have to bear the entire financial burden, particularly if the
intent of the statute (i.e., average community expenditures
are to be lower than average institutional expenditures) has

been met.
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Third dmipnistr ve bandl of wajver requests rtic-
ularly the use of the 90-day clock for approval, has been so

] at it has becom deterr for
may w 1 r w er. The final rule clarifies much

of the policy HCFA will follow in apprqving waivers, but until
now the requirements states had to meet to receive a waiver
were in constant flux. Even with the final rules, some issues
remain unresolved, the most notable being how the 90-day time-
period is suspended whenever HCFA requests additional
information from a state to document the state's waiver request.
While this is reasonable for one or two additional requests,

it becomes patently absurd when a state has to wait between

6 months and one year to receive approval, as some have.

Solutions

There are a variety of ways to improve the operation of the
Medicaid waiver program. The states believe that any solutions,
to be effective and viable, must both alleviate existing adminis-

trative problems and maintain budget neutrality.

A first step towards these goals has been taken by the House
Energy and Commerce Committee. 1ln that committee's amendments
to the home and community-based program, modifications have
been made to the policies being followed by HCFA--modifications
which the states support. The most important of these changes
would prohibit HCFA from limiting FFP simply because a state
exceeded what it originally estimateu it would spend oa hume
and community-bz<ed services. The House committee has also

clarified that w.en HCFA compares the cost of home and
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commuhity'based care to the cost of institutional care, the
comparison is to be between the average per capita cost of

the former and the full average per capita cost of the latter.
The purpose of this clarification is to counter an dnwritten
criterion, now operative in the federal approval process, which

requires states to provide '"waivered' services at 75 percent

of the cost of institutional care.

While the states support these changes, we believe that more
could be done. First, we would suggest that current statute
clarify how the population in nee& of care is to be estimated.
As 1 have al}eady pointed out, HCFA's interpretation is that
need can only be accurately projected by documenting the number
of beds that would be built if no waiver were granted. The
states think that a more accurate projection of need would

be to count the number of individuals currently receiving insti-
tutional care under a state's Medicaid program and then index
that number to the growth in the state's elderly population
(for waivers involving the elderly), or the growth rate in

the state's general population (for waivers involving the
mentally retarded/developmentally disabled). This would be

a more accurate measure of need than documented bed growth

and would eliminate the perverse and expensive incentives

that are created by using beds as a measure of need.

1 would like to take this discussion even a step further, however,
because there is a strong sentiment among the states that the

best solution to the current problems in the waiver program
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would involve more than clarifying current policy. 1In a poll

of state Medicaid agencies conducted by the Oregon Department

of Human Resources, states overwhelmingly thought that we should
move towards providing home and community-based services as

a state option. This is an idea the states and various interest
groups have brought to the Finance Committee before. Although
it is often praised as a goal, it is just as often dismissed

as too costly. We believe, however, that the idea is often
dismissed too quickly. With the proper—constraints, providing
home and community-based services as a state option can be
accomplished within the context of budget neutrality. Such

an approach would not be simple, but it should be pursued if

we are serious about finding alternatives to institutiomnalization.

Providing publicly financed 1long term care services in this
country is not an either/or choice, but a matter of deciding
how involved the public sector will be and how necessary care
can be provided efficiently. Closing the door on home and
comnunity-based care because of a myopic concern over an
unsubstantiated explosion in the Medicaid bu get, can only
lead to the more costly provision of institutional care. This
perverse result can be avoided if we continue to pursue home
and community-based care in a constFﬁEfIVE,‘efficient, and
viéorous manner. A state option would be an important step

in this direction.

Thank you for inviting me to testify today. 1 would be happy

to answer any questions vou might have.
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STATEMENT OF MICHAEL PETIT, COMMISSIONER, MAINE DE-
PARTMENT OF HUMAN SERVICES, STATE OF MAINE, AUGUSTA,
ME; ON BEHALF OF THE NATIONAL COUNCIL OF STATE HUMAN
SERVICE ADMINISTRATORS

Mr. Perit. My name is Michael Petit. I am a commissioner of
Maine’s Department of Human Services and the chairman of the
National Council of State Human Services Administrators.

My written testimony today speaks directly to the deficit reduc-
tion issues that are before you. However, I would like to focus my
attention and testimony on a problem faced by the 50 States that is
contributing to the Nation’s long-term social deficits and which re-
quires more assistance from our Federal Government.

It is our view that millions of American families are no longer
able to provide a protective environment to their children.

At the very time that economic indicators are going up, social in-
dicators affecting children are going down. I would like to cite a
few examples for you. -

The Congressional Research Service shows a stunning increase in
the number of children living in poverty to an all-time high of
some 13 million, the highest since 1964 and 1965.

In 45 of our States, verified cases of physical and sexual abuse
against children have increased, and in my State over the last 2
years, there has been a 300-percent increase in the number of cases
of sexual abuse against children.

We know that millions of children across the country are living
in substandard housing with no relief in sight.

We know that poor children, according to one study, are dying at
a vate 300 percent greater than nonpoor children.

Out of wedlock births are up. Infant mortality rates on the rise
in some cities, and we know that in Washington, DC, the Nation’s
(l\llapital, we experience the highest rate of infant mortality in the

ation.

The long-term consequences of all this are increased dependency,
alcoholism, and mental illness, and criminal behavior; and what we
are seeing is that the young child victims of today are becoming
the victimizers of tomorrow. One of the most enlightening figures
that I have come across is one put out by the Department of Jus-
tice, which shows that the number of prisoners in the country dou-
bled from 1972 to 1984 from 200,000 to 460,000, which is a rate of
incarceration that may be the highest of nonpolitical prisoners in
the world.

We also know that these prisoners are young and overwhelming-
ly from the families that we are talking about.

The States fully recognize that the Federal Government alone
cannot solve these problems. Our council has just adopted this
issue as its top priority for the next couple of years, and many ¢!
the States are now taking action to address these problems.

But on behalf of those whose job it is to spend and administer
the funds that you allocate, I can tell you that we are not making
much of an inroad into these problems and they are getting worse.

Let me just outline for you a few measures we suggest that you
consider, both in the short term and in the long term.
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First is an integrated national policy is needed to address the
problems of children and their families. Coordination of programs,
funding, and strategies at the Federal level is missing. It is essen-
tial if the States are to do their jobs.

We ask that you consider creating some kind of a congressional
commission to review this whole issue.

Second, Congress should begin to reduce the wide variances and
benefits from State to State in the AFDC, Food Stamp, and Medic-
aid Programs. Meeting the basic needs of children should be more
than a function of which State they happen to be born in.

Third, a fundamental overhaul of the AFDC Program is needed.
When first established in the 1930’s, the primary beneficiaries were
widows and their children. Today’s population is vastly different.

AFDC needs to be much more closely tied to other Federal pro-
grams like education and work.

And finally, the AFDC Program should also be indexed.

Fourth, the Congress should help the States realistically address
the problems of teen pregnancy. A recent study in Illinois shows
?nnual costs associated with teen pregnancy of more than $700 mil-
ion, .

Also, our Nation’s teen pregnancy rate is twice the rate of
- France, Sweden, England, or the Netherlands. Indeed, our teenage
abortion rate exceeds their teen pregnancy rates.

Fifth, we believe that child care should emerge as a funding pri-
ority if children are to be adequately supervised while their par-
ents work.

In addition, this problem could be helped by encouraging or re-
quiring fringe benefits for part-time work, an action that many of
us believe would enable parents to better care for their children.

Sixth, tax policy must be changed to enable families themselves
to better provide for their own financial needs. According to the
Congressional Budget Office, one-third of average.family income
was subject to Federal taxation in 1948. Today, two-thirds are sub-
ject to taxation.

We are certainly encouraged that Congress is considering tax
reform that addresses the question of family taxation and depend-
ent deductions.

And seventh, the services you support must be redirected to em-
phasize a more preventive and early intervention focus. We are all
better served if families are enabled to be more self-sufficient.

Early intervention services are less expensive, more effective,
and most importantly, less intrusive into family life.

In summary, the problems of our children are worsening. The
entire Nation is paying the price, and we need a renewed national
commitment to invest in their well-being if long-term social as well
as financial deficits are to be relieved.

The CHAIRMAN. Thank you, Mr. Petit. Mr. Fulton.

[The prepared written statement of Mr. Petit follows:]



126

NATIONAL COUNCIL OF STATE
HUMAN SERVICE ADMINISTRATORS

Ty AN

B TRIEENT & ":V NAGet 20008

Sun
Telephone (202 291 7.

TESTIMONY OF
WICHAEL R. PETIT
CHAIRPERSON, NATIONAL COUNCIL OF STATE
HUMAN SERVICE ADMINISTRATORS
OF THE
AMERICAN PUBLIC WELFARE ASSOCIATION
AND

COMMISSIONER, MAINE DEPARTMENT OF HUMAN SERVICES

FOR THE

COMMITTEE ON FINANCE

HEARING ON DEFICIT REDUCTION OPTIONS

September 13, 1885

58-304 0 -~ 856 - 5



126

(00D MORNING MR, CHAIRMAN, AND MEMBERS OF THE COMMITTEE. I AM MICHAEL R.
PETIT, COMMISSIONER OF THE MAINE DEPARTMENT OF HUMAN SERVICES, AND CHAIRMAN OF
THE NATIONAL COUNCIL OF STATE OF HUMAN SERVICES ADMINISTRATORS OF THE AMERICAN
PuBLIC WELFARE ASSOCIATION, TODAY I COME BEFORE YOU TO COMMENT ON PROPOSED
ACTIONS TO REDUCE THE FEDERAL DEFICIT, AS THE PEOPLE WHO ADMINISTER MEDICAID,
AFDC, SOCIAL SERVICES, AND OTHER HUMAN SERVICE PROGRAMS, WE HAVE A KEEN
INTEREST IN THE FINANCE COMMITTEE'S DELIBRATIONS, AND ARE THANKFUL FOR THIS
OPPORTUNITY TO TESTIFY. BEFORE MAKING SPECIFIC COMMENTS ON OEFICIT-REOUCTION
PROPOSALS, I WOULD LIKE TO OFFER SOME GENERAL THOUGHTS ON THE DIRECTION STATE
HUMAN SERVICE ADMINISTRATORS BELIEVE PROGRAMS FOR THE POOR SHOULD TAKE NOW AND
IN THE FUTURE. GIVEN THE CONTINUING GAP BETWEEN FEDERAL SPENDING AND REVENUES.

THE DEFICIT HAS BEEN CHARACTERIZED AS A "MORTGAGE ON OUR FUTURE™ WHICH IS
COMING DUE WITH ALARMING SPEED. WE ACCEPT BOTH THIS CHARACTERIZATION AND THE
NECESSITY TG REDUCE THAT MORTGAGE, HOWEVER, WE ALSO BELIEVE THAT A DEFICIT
REDUCTION PLAN WILL BE COUNTERPRODUCTIVE IF IT EROOES BASIC LIFE SUPPORT
- PROGRAMS, SERVICES TO REDUCE DEPENDENCY, AND EFFORTS TO ENHANCE THE LIFE
OPTIONS OF THE POOR, ESPECIALLY POOR CHILDREN, SUCH A STRATEGY WILL SURELY
UNDERMINE OUR ONLY REAL HOPE FOR A MORTGAGE-FREE FUTURE-~A HEALTHY AND
SELF~SUFFICIENT POPULATION.

PROGRAMS FOR LOW-INCOME FAMILIES AND CHILDREN, WHILE CONSTITUTING LESS THAN
10% OF FEDERAL EXPENDITURES, HAVE SUSTAINED 30% OF ALL THE BUDGET CUTS IN THE
LAST FOUR YEARS AT A TIME WHEN POVERTY WAS INCREASING. NO SIGNIFICANT DENT
CAN BE MADE IN OUR NATION'S $200 BILLION DEFICIT BY FURTHER CUTBACKS IN THIS
TENTH OF THE FEDERAL BUDGET. NOR SHOULD IT BE MADE, If WE WANT TO AVOID THE
FURTHER IMPOVERISHMENT OF DISADVANTAGED CHILDREN AND THEIR FAMILIES. IN THIS
CONNECTION, WE APPLAUD THE BUDGET COMPROMISE APPROVED 8Y CONGRESS IN LATE
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JuLy. THE COMPROMISE PROTECTS PROGRAMS FOR LOW-INCOME AMERICANS WHILE MAKING
SIGNIFICANT PROGRESS IN REDUCING THE RED INK THAT THREATENS THE ECONOMIC
GROWTH ON WHICH ALL SECTORS Of OUR SOCIETY DEPEND,

THOUGH STATE ADMINISTRATORS STRONGLY BELIEVE THAT FEDERAL SUPPORT FOR THE POOR
MUST BE PRESERVED, WE ALSO RECOGNIZE THE INCREASING NEED TO DESIGN AND
IMPLEMENT PROGRAMS THAT REDUCE DEPENDENCY AND MOVE PEOPLE TOWARD
SELF-SUFFICIENCY, THUS, OUR COUNCIL, IN A RECENT POLICY STATEMENT, CALLED ON
ALL STATE KHUMAN SERVICE AGENCIES TO STRENGTHEN THEIR COMMITMENTS TO RESPOND
EFFECTIVELY TO THE BASIC NEEDS Of LOW-INCOME FAHILIES; TO HELP PROTECT
CHILOREN FROM ABUSE AND NEGLECT, AND TO HELP MEMBERS OF POOR FAMILIES TAKE
FULL ADVANTAGE OF THE TRAINING, EDUCATIONAL, AND EMPLOYMENT OPPORTUNITIES THEY
NEED TO ACHIEVE INDEPENDENCE, WL HAVE ESPECIALLY PLEDGED TO PLACE INCREASED
EMPHASTS ON EFFORTS TO INTERVENE EARLY IN THE PROBLEMS THAT AFFLICT LOW-INCOME
FAMILIES AND TO PREVENT SUCH PROBLEMS FROM OCCURRING WHENEVER AND WHEREVER
POSSIBLE., WE REALIZE THESE ARE DIFFICULT TASKS TO FULFILL, BUT WE ALSO KNOW
THAT VYHERE IS NO OTHER CHOICE IF WE ARE TO BE SERIOUS ABOUT HELPING AMERICA'S
CHILDREN BECOME PRODUCTIVE ADULTS.

ADMITTEDLY, STATE HUMAN SERVICE AGENCIES CANNOT ACHIEVE THE GOALS I WAVE JusT
STATED ON THEIR OWN. WE WANT THE FEDERAL GOVERNMENT AND THE PRIVATE SECTOR TO
BE OUR WILLING AND ACTIVE PARTNERS. TOWARD THIS END, WE HAVE INITIATED A
PROJECT, UNDER THE AUSPICES OF THE AMERICAN PUBLIC WELFARE ASSOCIATION, TO
CONDUCT OVER THE NEXT 18 MONTHS: (1) A FULL RE~EXAMINATION OF EXISTING HUMAN
SERVICE PROGRAMS COMPARED TO OTHER MEANS OF ASSURING BASIC LIFE SUPPORT FOR
THE POOR AND PROVIDING ALTERNATIVES TO DEPENDENCYs (2) AN ASSESSMINT OF THE
EFFECTS OF TAX POLICIES ON THE CAPACITY OF LOW-INCOME FAMILIES TO SUPPORT
THEMSELVESs AND (3) A STRUCTURED AND CONTINUOUS EXCHANGE OF INFORMATION AMONS
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STATE AND FEDERAL OFFICIALS AND PRIVATE SECTOR LEADERS ON SUCCESSFUL HUMAN
SERVICE PROGRAMS--TO BETTER DETERMINE WHAT WORKS AT WHAT COST, .

IN THE CONTEXT OF THIS EFFORT, THERE ARE CERTAIN PRINCIPLES THAT MY COLLEAGUES
AND T BELIEVE SHOULD GUIDE CONGRESSIONAL ACTION ON THE FY 86 BUDGET:

FIRST. RESOURCES SHOULD NOT BE FURTHER REDUCED AND ELIGIBILITY SHOULD NOT BE
FURTHER RESTRICTED IN THE BASIC PROGRAMS THAT SUSTAIN HUMAN LIFE SUCH AS AFOC,
MEDICAID, SOCIAL SERVICES. AND EMPLOYMENT AND TRAINING PROGRAMS.

SECOND, CONSIDERATION SHOULD BE GIVEN TO ADDITIONAL EFFORTS TO PROVIDE SPECIAL
SERVICES TO PREVENT ADOLESCENT PREGNANCY AND HELP TEEN MOTHERS AND FATHERS AND
THEIR CHILDREN,

JHIRD. INCREASED EMPHASIS SHOULD BE PLACED IN FEDERAL POLICY ON PREVENTING
FAMILY VIOLENCE AND CHILD ABUSE AND NEGLECT,

AND FQURTH, WELFARE RECIPIENTS SHOULD BE PROVIDED GREATER ACCESS TO JOB
TRAINING AND JOB PLACEMENT PROGRAMS.

\v
WITH THIS DISCUSSION AS BACKGROUND, I WOULD NOW LIKE TO MOVE TO OUR VIEWS ON
SPECIFIC BUDGET PROPOSALS AFFECTING THE MEDICAID, AFDC, AND SOCIAL SERVICE

PROGRAMS.
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LET ME BEGIN MY COMMENTS ON MEDICAID BY COMMENDING THE SENATE'S DECISION TO,
IN EFFECT, REJECT THE PROPOSAL TO CAP MEDICAID SPENDING. SUCH AN ARBITRARY
LIMIT ON BENEFIT PAYMENTS WOULD UNCERMINE THE MEDICAID PROGRAM'S PURPOSE OF
MAKING REALTH CARE AVAILABLE TO THE POOR, WHILE PROVIDING NO SIGNIFICANT MEANS
OF EFFECTIVELY CONTROLLING COSTS, WE ARE ALSO PLEASED THAT THE COMPROMISE OM
THE BUDGET DOES NOT APPEAR TO ASSUME THL ADMINISTRATION'S RECOMMENDATION TO
FINANCE STATE MANAGEMENT OF MEDICAID (AS WELL AS AFDC AND FOOD STAMPS) THROUGH
BLOCK GRANTS. THIS PROPOSAL WOULD PLACE AN UNFAIR FINANCIAL BURDEN ON THE
STATES IN THE OPERATION OF PROGRAMS THAT ARE AN INTERGOVERNMENTAL
RESPONSIBILITY,

AMONG THE MEDICAID PROPOSALS THAT WE UNDERSTAND THE FINANCE COMMITTEE IS
ACTIVELY CONSIDERING, ONE OF THE MORE IMPORTANT CONCERNS IMPROVING COLLECTIONS
FROM THiRD PARTY INSURERS., IN MARCH, A PANEL REPRESENTING STATE HUMAN SERVICE
AGENCIES TESTIFIED BEFORE YOUR COMMITTEE IN SUPPORT OF ENHANCED EFFORTS IN THE
IDENTIFICATION AND RECOVERY OF THIRD PARTY LIABILITY. AS HAS BEEN DOCUMENTED
BY GAO, MORE EFFORT CAN AND SHOULD BE MADE IN THIS AREA, WE ALSO AGREED THAT
A COST-AVOIDANCE SYSTEM--ONE THAT SCREENS FOR AVAILABLE THIRD PARTY COVERAGE
BEFORE PAYMENY TO THE PROVIDER--1S GENERALLY MORE COST-EFFECTIVE THAN A
PAY-AND-CHASE SYSTEM--WHERE THE STATE PAYS THE BILL AND THEN SEEKS OUY THE
THIRD PARTY PAYER,

HOWEVER, CONSTRUCTIVE IMPROVEMENTS IN THIRD PARTY LIABILITY WILL NOT OCCUR IF
STATUTORY CHANGES SPELL OUT THE PROCESS STATES MUST FOLLOW. AS WELL AS THE
SPECIFIC OUTCOMES STATES MUST ACHIEVE THROUGH THIS PROCESS. WE BELIEVE IT
MAKES SENSE TO REQUIRE STATES TO MEET CERTAIN PROCEDURAL MANDATES, SUCH AS
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HAVING ELIGIBILITY WORKERS ASK QUESTIONS REGARDING THIRD PARTY LIABILITY AT
THE TIME AN INDIVIDUAL APPLIES FOR MEDICAID AND OBLIGATING STATES TO SUBMIT A
THIRD PARTY LIABILITY PLAN TO HHS FOR ITS APPROVAL. IF THESE REQUIREMENTS ARE
DEFINED IN STATUTE, HOWEVER, A STATE SHOULD NOT THEN BE EVALUATED ON THE
RESULTS OF THE PROCESS. AS WE STATED IN MARCH, TRYING-TO E£STABLISH A
COMPARATIVE EVALUATION OF QUTCOMES REGARDING THIRD PARTY LIABILITY, AS IS OONE
IN THE ELIGIBILITY OUALIY;’ CONTROL SYSTEM. WOULD CAUSE NUMEROUS PROBLEMS.
PRevIOUSLY, OMB, HCFA, AND THE STATES MUTUALLY AGREED TO DO AWAY WITH A THIRD
PARTY LIABILITY QUALITY CONTROL SYSTEM BECALSE IT PROVED INEFFECTIVE AND
PROVIDED LITTLE BASIS FOR VALIDLY COMPARING THE STATES. AN INCREASED EFFORT
IN THIRD PARTY LIABILITY IS WARRANTED, BUT IT SHOULD BE IMPLEMENTED IN A
CONSTRUCTIVE FORM If THE EXPECTED FEDERAL SAVINGS ARE TO BE OTHER THAN
TLLUSORY,

ANOTHER MEDICAID ISSUE OF INTEREST TO THE STATES IS THE LACK OF FLEXIBILITY IN
PROVIOING SERVICES. IN THIS REGARD, WE SUPPORT THE PROVISION IN S$.505 THAT
WOULD ALLOW STATES MORE LATITUDE IN MAKING SERVICES AVAILABLE TO PREGNANT
WOMEN, CURRENT PROGRAM GUIDELINES REQUIRE A STATE THAT PROVIDES A SERVICE TO
PREGNANT WOMEN TC ALSO FURNISH THAT SERVICE TO ALL PARTICIPANTS IN THE
MEDICAID PROGRAM. IT WOULD ENHANCE STATE AGENCIES' ABILITY TO MEET THE HEALTH
CARE NEEDS OF PREGNANT WOMEN IF THIS REQUIREMENT WERE REMOVED,

T WOULD ALSO LIKE TO COMMENT ON TWO MEDICAID PROPOSALS THAT HAVE BEEN ADOPTED
BY THE HOUSE ENERGY AND COMMERCE COMMITTEE IN H.R, 3101, THE FIRST IS A
RECOMMENDATION TO COUNT AS AN ASSET ANY TRUST FROM WHICH AN INDIVIDUAL
RECEIVES INCOME AS DETERMINED BY THE TRUSTEES IN CHARGE. SUCH TRUSTS ARE A
GROWING PROBLEM IN MEDICAID, BECAUSE MANY INDIVIDUALS IN THE MIDDLE OR UPPER
LEVELS OF INCOME ARE OBTAINING ELIGIBILITY AFTER THEY PLACE THEIR ASSETS IN A

i
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TRUST, YET STILL RECEIVE INCOME FROM THOSE ASSETS., MEDICAID IS A PROGRAM FOR
THE _ECONOMICALLY DISADVANTAGED AND MUST OPERATE WITH LIMITED FUNDS. STATE
HUMAN SERVICES ADMINISTRATORS BELIEVE THAT WHENEVER A PERSON OBTAINS MEDICAID
ELIGIBILITY BY SHIFTING ASSETS TO ONE OF THESE TRUSTS, OTHER PEOPLE MORE IN
NEED OF MEDICAL ASSISTANCE MUST GO WITHOUT. FOR THIS REASON WE STRONGLY
SUPPORT THE HOUSE PROVISION., THE SECOND PROPOSAL BY THE ENERGY AND COMMERCE
COMMITTEE WOULD MAKE ADOPTION ASSISTANCE AND FOSTER CARE CHILOREN UNDER TITLE
IV-E ELIGIBLE FOR MEDICAID IN THE STATE IN WHICH THEY RESIDE.. CURRENTLY. MANY
CHILDREN WHO ARE PLACED IN A DIFFERENT STATE THAN THE ONE FROM WHICH THEY
RECEIVE THEIR ASSISTANCE PAYMENTS EXPERIENCE DIFFICULTY IN OBTAINING MEDICAID
SERVICES IN THEIR STATE OF RESIDENCE. THIS IS BECAUSE THE PROVIDERS SUCH A
CHILD SEEKS CARE FROM MUST ACCEPT THE MEDICAID CARD FROM THE STATE FROM WHICH
THE CHILD WAS PLACED, BILL THIS OTHER STATE WITH FORMS THEY ARE UNFAMILIAR
WITH, AND FIGURE OUT WHICH SERVICES ARE COVERED UNDER MEDICAID IN THAT OTHER
STATE. THE HOUSE PROPOSAL, WHICH IS SUPPORTED BY THE CHILOREN'S DEFENSE FuND,
AS WELL AS APWA, WOULD REMOVE THESE ADMINISTRATIVE BARRIERS AND IMPROVE
MEDICAID ACCESS FOR MANY NEEDY CHILDREN, AT NO ADDITIONAL COST TO THE FEDERAL
GOVERNMENT,

BEFORE TURNING TO AFDC, I WANT TO MENTION ONE LAST MEDICAID ITEM WHICH THE
FINANCE COMMITTEE WILL BE CONSIDERING. LAST YEAR, CONGRESS AGREED TO PLACE A
MORATORIUM ON CERTAIN MEDICAID ELIGIBILITY ERRORS RELATED TO THE MEDICALLY
NEEDY UNTIL THE RELEVANT CONTROVERSIAL POLICIES COULD BE STUDIED AND ACTION
TAKEN TO CLARIFY THEM. HCFA HAS CHOSEN TO IGNORE THIS MORATORIUM, THE HOUSE
BILL ON MEDICARE AND MEDICAID FRAUD AND ABUSE, H.R, 1868, CONTAINS AN
AMENDMENT THAT WOULO CLARIFY THE INTENT OF THE MORATORIUM IN ORDER TO ENSURE
ITS ENFORCEMENT. WE HOPE THAT YOU WILL GO ALONG WITH THE HOUSE ON THIS
PROVISION, AS STATES ARE CURRENTLY BEING PUT AT FINANCIAL RISK FOR POLICIES
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80TH CONGRESS AND THE STATES AGREE NEED CLARIFICATION.

&IC

THE ADMINISTRATION HAS PROPOSED FOUR CHANGES IN THE AFDC PROGRAM, STATE
ADMINISTRATORS DO NOT SUPPORT ANY OF THESE PROPOSALS, WHICH WE BELIEVE WOULD
ACHIEVE MINIMAL SHORT-TERM SAVINGS AT THE EXPENSE OF POOR CHILDREN AND THEIR

FAMILIES.

OVER THE PAST SEVERAL YEARS, THE STATES HAVE MADE SIGNIFICANT PROGRESS IN
ESTABLISHING PROGRAMS DESIGNED TO MOVE WELFARE RECIPIENTS OFF THE ROLLS AND
INTO THE LABOR MARKET. THE ADMINISTRATION IS RECOMMENDING A NEW SET OF WORK
PROGRAM REQUIREMENTS WHICH. IN GUR JUDGMEWT, WILL UNDERMINE THIS PROGRESS.
THE "WELFARE AND WORK OPPORTUNITIES" PROPOSAL WOULD, SPECIFICALLY, CURTAIL
STATES' ABILITY TO EFFECTIVELY TARGET EMPLOYMENT AND TRAINING EFFORTS,
DISCOURAGE WORK PROGRAM INNOVATIONS, AND INCREASE AND SHIFT OPERATINé COSTS TO
THE STATES.

UNDER THIS SCHEME FUNOING FOR WIN WOULD BE ELIMINATED., NEVERTHELESS, STATES
WOULD BE REQUIRED TO EXPAND WORK PROGRAM ACTIVITIES TO APPLICANTS AND
ADDITIONAL CATEGORIES OF RECIPIENTS, AND TO ENSURE THAT THE MAJORITY OF
ELIGIBLE PARTICIPANTS ARE ACTIVELY INVOLVED IN A WORK ACTIVITY ON A REGULAR
BASIS. '

WE DO NOT IN THE LEAST OBJECT IN PRINCIPLE TO EXPANDING WORK PROGRAMS,
HOWEVER, WITHOUT SUFFICIENT FEDERAL RESOURCES, EXPANSION WILL ONLY LEAD TO
INEFFECTUAL PROGRAMS AND LIMIT STATES' ABILITY TO REDUCE WELFARE DEPENDENCY
AND ITS ASSOCIATED COSTS, INDEED, THE ADMINISTRATION'S SCHEME WOULD REQUIRE
SPENDING MORE MONEY THAN AT PRESENT, THE DIFFERENCE BEING THAT STATES WOuLD
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HAVE TO COVER THE BULK OF THE INCREASED COST THEMSELVES. DELAWARE, FOR
EXAMPLE, HAS ESTIMATED THAT IT WOULD HAVE TO SPEND $4.2 MILLION TO OPERA})E THE
ADMINISTRATION'S WORK PROGRAM IN THE FIRST YEAR ALONE--3.5 TIMES ITS CURRENT
COSTS. MISSOURI WOULD HAVE TO DEVOTE AN EXTRA $12 MILLION TO ACCOMMODATE
RECIPIENTS NOT NOW PARTICIPATING IN A WORK ACTIVITY, THESE COSTS WOULD
ESCALATE AS THE REQUIRED PARTICIPATION LEVELS INCREASE IN SUBSEQUENT YEARS.

FOUR YEARS AGO, CONGRESS GRANTED STATES MORE FLEXIBILITY TO DESIGN AND OPERATE
COST-EFFECTIVE WORK PROGRAMS FOR THE WELFARE POPULATION, IN THE SHORT TIME
SINCE THEN, STATES HAVE TAKEN RESPONSIBLE ADVANTAGE OF THE DISCRETION THEY
HAVE BEEN GIVEN TO DEVELOP INNOVATIVE WORK-RELATED ACTIVITIES--RANGING FROM
JOB SEARCH CLUBS TO SKILLS TRAINING TO L:AGE SUPPLEMENTATION, DESPITE LIMITED
DOLLARS, STATES HAVE HAD MEASURABLE SUCCESS WITH THEIR PROGRAMS. NATIONWIDE,
IN 1984 MORE THAN 350,000 AFDC RECIPIENTS PARTICIPATING IN WIN/WIN
DEMONSTRATIONS FOUND JOBS. THE RESULTING SAVINGS TOTALLED $587 MILLION, MORE
THAN DOUBLE THE $260 MILLION IN FEDERAL MONEY INVESTED IN WIN FUNDING TO
STATES FUR THIS PERIOD., FEW FEDERAL PROGRAMS PROBABLY COME CLOSE TO MATCHING
THIS KIND OF PERFORMANCE--TWO DOLLARS SAVED FOR EVERY FEDERAL DOLLAR INVESTED.
BY COMPARISON, THE ADMINISTRATIONS'S PROPOSAL WOULD YIELD NET SAVINGS OF ONLY
$150 MILLION, EVEN AFTER CONSIDERING THE $270 MILLION ATTRIBUTED TO
ELIMINATING WIN. RATHER THAN SPOIL A GOOD THING, EFFORTS SHOULD BE MADE TO
BUILD ON THE PROGRESS STATES HAVE ALREADY MADE, STABILIZING FUNDING FOR
WIN/WIN DEMONSTRATICNS ANO MAKING THE WIN OEMONSTRATION PROGRAM A PERMANENT
STATE OPTION WOULD BE TWO IMMEDIA™I STEPS CONGRESS COULD TAKE IN THIS
DIRECTION,

BESIDES ITS WORK PROGRAM PROPOSAL, THE ADMINISTRATION HAS RECOMMENDED SHARPLY
RESTRICTING AFDC ELIGIBILITY FOR MINOR MOTHERS AND ENDING A PARENT'S AFDC
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BENEFITS WHEN THE YOUNGEST CHILD REACHES AGE 16, THESE PROPOSALS WOULD ALSO
SHIFT COSTS TO STATES, SINCE STATES OFTEN END UP FINANCING SUPPORT FOR THOSE
WHO LOSE AFDC ELIGIBILITY. THE RESTRICTION ON MINOR MOTHERS ELIGIBILITY WOULD
BE INSENSITIVE TO THE VARYING CIRCUMSTANCES IN WHICH MINOR MOTHERS FIND
THEMSELVES AND WOULD ADD TO  THE COMPLEXITY OF ELIGIBILITY DECISIONS. AS
WORKERS WOULD HAVE TO DETERMINE IN EACH CASE WHETHLR AN EXCEPTION TO THE
RESTRICTION COULD BE GRANTED, AS FOR THE PROPOSAL TO EXCLUDE THE NEEDS AND
INCOME OF THE PARENT OR CARETAKER RELATIVE WHEN THE YOUNGEST CHILD REACHES AGE
16, WE BELIEVE THIS COULD ENCOURAGE TEENAGERS TO LEAVE SCHOOL TO SUPPORT THEJR
FAMILY, - IT WOULD ALSO SHUT OFF ASSISTANCE TO PARENTS WHO OFTEN HAVE BEEN OUT
OF THE LABOR FORCE FOR ALL OR MOST OF THEIR CHILD-REARING YEARS AND WHO
CONTINUE TO NEED SUPPORT IN MAKING THE TRANSITION TO PAID EMPLOYMENT. BOTH OF
THE RECOMMENDATIONS TO FURTHER RESTRICT ELIGIBILITY TRADE-OFF THE PROVISION OF
NEEDED ASSISTANCE FOR SHORT-TERM SAVINGS, THE RESULT WOULD BE TO INCREASE THE
LIKELIHOOD OF EVEN LARGER LONG-TERM PUBLIC COSTS AS THOSE RECIPIENTS FORCED
OFF THE ROLLS DG NOT RECEIVE THE SUPPORTS THAT CAN ENABLE THEM TO BECOME
SELF-SUFFICIENT,

IN OUR VIEW, MAKING PROGRAM MODIFICATIONS THAT ENHANCE THE STATES' ABILITY TO
BREAK THE CYCLE OF DEPENDENCY--SUCH AS IMPROVING EMPLOYMENT AND TRAINING
EFFORTS AND FERMITTING SERVICES TO BE BETTER TARGETED--STAND THE BEST CHANCE
OF PRODUCING THE SIGNIFICANT LONG-TERM DEFICIT REDUCTIONS WE ALL HANT‘T
CONGRESSIONAL ACTION TO ASSIST STATES IN THEIR EFFORTS TO ADDRESS THE PROBLEM
OF TEEN PREGNANCY, FOR EXAMPLE, COULD HELP REDUCE FEDERAL AND STATE WELFARE
COSTS. NATIONALLY, MORE THAN HALF OF ALL AFDC EXPENDITURES ARE ESTIMATED TO
GO TO FAMILIES HEADED BY SINGLE-WOMEN WHO WERE TEENAGERS WHEN THEY HAD THEIR
FIRST CHILD. RECOGNIZING THE IMPURTANCE OF ADDRESSING THIS PROBLEM, THE
NATIONAL COUNCIL OF STATE HUMAN SERVICE ADMINISTRATORS, WITH THE HELP OF
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PRIVATE FOUNDATIONS, HAS BEGUN A COMPREHENSIVE EFFORT TO IDENTIFY EFFECTIVE
METHODS TO PREVENT ADOLESCENT PREGNANCY AND HELP ALREADY PREGNANT OR PARENTING
TEENS BECOME ECONOMICALLY SELF-SUFFICIENT, MODEST FEDERAL FUNDING TO ENABLE
STATES TO IMPLEMENT TEEN PREGNANCY PROGRAMS AIMED AT THE AFDC POPULATION WOULD
PROVIDE A MAJOR BOOST TO PUBLIC SECTOR EFFORTS IN THIS AREA, ALTHOUGH SUCH Al
INITIATIVE WOULD ENTAIL INITIAL START-UP COSTS, IT HOLDS THE PROMISE OF
ACHIEVING SUBSTANTIAL SAVINGS IN THE LONG RUN,

BEFORE MOVING ON TO A DISCUSSION OF QUALITY CONTROL, I'D ALSO LIKE TO COMMENT
BRIEFLY ON A PROPOSAL RECENTLY OFFERED BY SEN, HEINZ, S.fH91, TO REQUIRE EACH
STATE TO ESTABLISH A STANDARD AFDC MANAGEMENT INFORMATION SYSTEM, KNOWN AS
FAMIS, By Ocv. 1, 1988, STATE HUMAN SERVICE ADMINISTRATORS GQUESTION THE
NECESSITY DF A FEDERAL MANDATE. MORE THAN YO STATES ARE ALREADY IN SOME STAGE
OF FAMIS OEVELOPHEN.T. AND THE REMAINING STATES MAVE ALTERNATIVE AUTOMATED
HANAGEMENT INFORMATION SYSTEMS WHICH THEY HAVE DETERMINED TO BE EFFECTIVE. IT
MAKES L1TTLE SENSE FOR A STATE LIKE NEW YORK, WHICH SPENT MORE THAN $175
MILLION OVER 5 YEARS IN DEVELOPING A USEFUL INFORMATION SYSTEM, TO REVAMP THAT
SYSTEM TO MEET FEDERAL SPECIFICATIONS THAT ARE NOT NECESSARILY ANY BETTER,
WHILE WE AGREE THAT AUTOMATION IS CRITICAL TO SOUND PROGRAM MANAGEMENT AND
ERRCR REDUCTION EFFORTS, FAMIS IS NOT THE ONLY APPROACH TO AUTOMATION THAT
WILL ENABLE A STATE TO ACHIEVE POSITIVE OUTCOMES. STATE-SPECIFIC SYSTEMS MAY
WORK JUST AS WELL.

QuALITY CONTROL

IN THE CONTEXT OF FISCAL RESPONSIBILITY, MY REMARKS MUST COVER THE NEED FCR
QUALITY CONTROL AND RESPONSIBLE MANAGEMENT IN THE AFDC AND MEDICAID PROGRAMS.
INTEGRAL TO THE EFFICIENT MANAGEMENT OF THE STATE AND FEDERAL FUNDS INVESTED



186
IN THESE PROGRAMS IS A FAIR AND RELIABLE QUALITY CONTROL SYSTEM,

THE PROBLEM POSED BY CURRENT QUALITY CONTROL POLICIES IN THESE PROGRAMS IS A
SERTOUS ONE. THE EXISTING QUALITY CONTROL SYSTEM PROVIDES NEITHER AN ACCURATE
NOR AN EQUITABLE MEASURE OF STATE PERFORMANCE, NONETHELESS, IT IS THIS FLAWED
SYSTEM WHICH IS THE BASIS FOR THE ASSESSMENT OF MILLIONS OF DOLLARS IN FISCAL
PENALTIES AGAINST THE STATES. STATE EFFORTS TO RUN THE AFDC AND MEDICAID
PROGRAMS FAIRLY AND EFFICIENTLY CAN ONLY BE UNDERMINED BY QUALITY CONTROL AS
IT NOW OPERATES. INSTEAD OF STRENGTHENING THESE PROGRAMS, QUALITY CONTROL AND
THE FISCAL PENALTIES IT GENERATES MAY WELL FORCE THE STATES TO CURTAIL
BENEFITS AS WELL AS THE VERY ADMINISTRATIVE IMPROVEMENTS NEEDED FOR FURTHER
ERROR REDUCTION,

I WANT TO MAKE IT CLEAR THAT STATE HUMAN SERVICE ADMINISTRATORS, NO LESS THAN
THE FEDERAL GOVERNMENT, ARE FIRMLY COMMITTED TO THE CONCEPT OF QUALITY
CONTROL. IT IS FOR THIS REASON THAT WE HAVE BEEN URGING CONGRESS TO ADOPT
REFORMS TO IMPROVE THAT SYSTEM. WE CONTINUE TO STRIVE FOR THE HIGHEST LEVEL
OF PAYMENT ACCURACY OF WHICH OUR AGENCIES ARE CAPABLE, SINCE WE, LIKE YOU,
BELIEVE THAT LIMITED FEDERAL AND STATE PUBLIC ASSISTANCE FUNDS SHOULD GO ONLY
TO RECIPIENTS WHO MEET THE ELIGIBILITY REQUIREMENTS. IT IS TOWARDS THIS END
THAT WE HAVE MADE SUBSTANTIAL INVESTMENTS IN OUR EFFORTS TO DETECT, CORRECT
AND PREVENT ERRORS, AND TO MODERNIZE MANAGEMENT OF THESE PROGRAMS SO THAT THE
OPPORTUNITY FOR ERROR IS MINIMIZEC. AS A RESULT, BOTH AFDC AND MEDICAID ERROR
RATES HAVE DECLINED SUBSTANTIALLY, THE NATIONAL AFDC ERROR RATE DROPPED BY
MORE THAN 50 PERCENT IN THE LAST DECADE--FROM 16.5 PERCENT TO 6,5 PERCENT,
WHILE THE MEDICAID ERROR RATE HAS FALLEN FROM 4.9 PERCENT IN 1978 (THE FIRST
YEAR ITS QUALITY CONTROL SYSTEM WAS IN PLACE) TO 2.5 PERCENT,
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TRONICALLY, AS STATES CONTINUE TO MAKE PROGRESS IN ERROR REOUCTION, FISCAL
PENALTIES CONTINUE TO AMASS. TO DATE, THERE ARE OVER $69 MILLION IN SANCTIONS
PENDING IN THE AFDC PROGRAM, WITH SANCTIONS EXPECTED TO ADD UP TO $1.H BILLION
8Y FY 88, 1IN MEDICAID THERE ARE OVER $75 MILLION IN PENALTIES PENDING, WITH
OVER $14 MILLION ACTUALLY HAVING BEEN PROSPECTIVELY WITHHELDs SANCTIONS IN THE
HEALTH CARE PROGRAM ARE EXPECTED TO EQUAL ROUGHLY $240 MILLION 8Y FY 83,
WHILE THE PROSPECT OF LOSING FEDERAL FUMNDS IS NOT ONE THAT ANY STATE WOULD
WELCOME, WE ARE NOT ASKING TO BE EXONERATED FROM PENALTIES. WHAT WE WANT IS
TO MAVE OUR PERFORMANCE MEASURED 8Y AN EQUITABLE AND ACCURATE SYSTEM., IT IS
ONE THING TO PENALIZE BASED ON FAIR AND STATISTICALLY SOUND PROCEDURES, AND
QUITE ANOTHER TO DO SO, AS IS NOW THE CASE, USING A PROCESS THAT IS
INEQUITABLE, UNRELIABLE, AND OF DECREASING VALUE IN FACILITATING BETTER
MANAGEMENT. THE FURTHER CURTAILMENT OF ERRORS DEPENDS NOT ON SUBJECTING
STATES TO PUNITIVE AND ARBITRARY FISCAL PENALTIES BUT ON RESTORING CONFIDENCE
AND RELIABILITY IN THE QUALITY CONTROL SYSTEM--TO MAKE IT TRULY A USEFUL
MANAGEMENT TOOL.

CHANGES NEED TO THE MADE TO REMEDY THE FOLLOWING FLAWS IN THE CURRENT QUALITY
CONTROL SYSTEMS FOR AFOC AND MEDICAID: '

{)  THE IMPACT ON ERROR RATES OF SOCIOfCONOMIC, GEOGRAPHIC, AND PROGRAM
DIFFERENCES AMONG STATES IS NOT TAKEN INTO CONSIDERATION.

2)  STATE ERROR RATES CAN BE OVERSTATED BECAUSE THE MIDPOINT, RATHER THAN THE
LOWER END OF THE RANGE WITHIN WHICH A STATE'S TRUE ERROR RATE IS
STATISTICALLY CALCULATED TO FALL, IS USED TO DETERMINE THE STATE ERROR
RATE.,
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3) THE EFFECT OF FREQUENTLY CHANGING AND COMPLEX FEDERAL POLICIES ON ERRORS
IN NOT TAKEN INTO ACCOUNT.

4)  FINAL ERROR RATE DATA ARE OFTEN GENERATED TOO LATE TO BE HELPFUL TO STATE
DEVELOPMENT OF CORRECTIVE MEASURES,

5)  THE DIFFERENCES BETWEEN AGENCY-CAUSED ERRORS AND CLIENT-CAUSED ERRORS ARE
NOT RECOGNIZED IN CALCULATING FISCAL PENALTIFS.

6) COST-EFFECTIVENESS OF FURTHER ERROR REDUCTION EFFORTS BY STATES IS NOT
SUFFICIENTLY CONSIDERED.

AN ADDITIONAL PROBLEM EXISTING EXCLUSIVELY IN THE AFDC PROGRAM, IS THAT STATES
ARE PENALIZED FOR "TECHNICAL ERRORS"--PROCEOURAL MISTAKES THAT DO NOT INVOLVE
ACTUAL MISPAYMENTS. THESE TECHNICAL ERRORS CAN RANGE FROM 1 TO 2 PERCENTAGE
POINTS OF A STATE'S ERROR RATE, OFTEN MEANING THE DIFFERENCE BETWEEN FACING A
PENALTY AND NOT BEING SANCTIONED.

INCORPORATED IN THE HOUSE DEFICIT REDUCTION ACT, H.R. 3128, ARE PROVISIONS
WHICH OFFER A COMPREHENSIVE SOLUTION TO THE PREVIOUSLY MENTIONED INEQUITIES IN
THE AFDC QUALITY CONTROL SYSTEM.  SEN. EVANS HAS ALSO INTRODUCED LEGISLATION
TO ADORESS STATES' CONCERNS, S.1362, WHICH IS NOW PENDING BEFORE THIS
COMMITTEE., ALTHOUGH THE STATES PREFER THAT REFORM INCLUDE THE MORE
COMPREHENSIVE APPROACH FOUND IN H.R. 3128, WE SUPPORT BOTH LEGISLATIVE EFFORTS
TO FOCUS ATTENTION ON THIS CRITICAL ISSUE. SEN. EVANS LEGISLATION TAKES A
SIGNIFICANT STEP IN ADDRESSING THE INEQUITIES WE HAVE DISCUSSED., I aM
ATTACHING A SUMMARY OF THE MAJOR PROVISIONS OF S.1362 FOR YOUR FURTHER
CONSIDERATION. AS I HAVE MENTIONED, SIMILAR REFORMS ARE NEEDED IN THE
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MEDICAID PROGRAM, AND STATES ARE HOPEFUL THAT LEGISLATION WILL SOON BE
INTRODUCED TO ADDRESS THE QUALITY CONTROL NEEDS OF MEDICAID.

FINALLY, T WOULD LIKE TO MENTION A BRIEFING BOOK THAT APWA HAS PUBLISHED ON
QUALITY CONTROL IN THE AFDC, FOOD STAMPS AND MEDICAID PROGRAMS, A COPY OF
THIS DOCUMENT HAS BEEN SENT TO EACH MEMBER OF THE FINANCE COMMITTEE. THE
BRIEFING BOOK EXPANDS ON THE ISSUES I HAVE TOUCHED UPON TODAY AND SHOULD PROVE
HELPFUL, NOT ONLY IN CLARIFYING THIS COMPLEX ISSUE, BUT IN AIDING YOU IN YOUR
ATTEMPTS TO CORRECT THE DEFICIENCIES IN QUALITY CONTROL.

SOCIAL SERVICES

1 WOULD LIKE TO CLOSE BY BRIEFLY ADDRESSING THE POSSIBILITY FOR SAVINGS IN
SOCIAL SERVICE PROGRAMS, THE SOCIAL SERVICE PROGRAMS UNDER THE JURISDICTION
OF THE FINANCE COMMITTEE PROVIDE A WIDE RANGE OF SUPPORTS AIMED AT HELPING
PEOPLE RESOLVE OR COPE WITH SOCIAL PROBLEMS AND NEEDS. FROM DAY CARE TO
HOMEMAKER ASSISTANCE TO SUBSTITUTE CARE, THE SERVICES AUTHORIZED BY THE SOCIAL
SECURITY ACT ARE ESSENTIAL MEANS--ESPECIALLY FOR THE ECONOMICALLY
DISADVANTAGED--TO REALIZE GREATER SELF-SUFFICIENCY ANO WELL-BEING., AMONG THE
MOST CREITICAL SOCIAL SERVICES STATES PROVIDE, WITH FEDERAL SUPPORT, ARE FOSTER
CARE AND ADOPTION ASSISTANCE,

IN TESTIMONY BEFORE THIS COMMITTEE IS JUNE, WE MADE A NUMBER Of
RECOMMENDATIONS FOR STRENGTHENING THE FOSTER CARE AND ADOPTION ASSISTANCE
PROGRAMS THAT HAVE BEEN SHAPED DURING THE PAST FIVE YEARS BY PUBLIC Law
96-272. THE PROVISIONS OF THIS LAW HAVE HELPED STATES 7O REOUCE THE NUMBERS
OF CHILDREN IN FOSTER CARE AND THEIR LENGTHS OF STAY IN CARE, AS WELL AS TO
FIND PERMANENT HOMES FOR CHILOREN UNABLE TO REMAIN WITH THEIR ORIGINAL

FAMILIES. THE IMPROVEMENTS WE NOW SEEK IN PUBLIC LAW 96-272 ARE DESIGNED TO
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FURTHER ASSIST THE STATES IN FULFILLING THESE WORTHY AND SERIQUS GOALS,

SINCE OUR EARLIER TESTIMONY COVERS OUR PROPOSALS AND VIEWS ON THIS SUBJECT IN
SOME DETAIL, I WISH TO ONLY NOTE HERE THAT MANY OF OUR RECOMMENDATIONS ARE
CONSISTENT WITH THE DEFICIT REDUCTION OBJECTIVES OF THE FINANCE COMMITTEE,
INCREASED EFFICIENCY IN THE OPERATION OF FOSTER CARE AND ADOPTION ASSISTANCE,
AND THUS LOWER ADMINISTRATIVE COSTS, WOULD RESULT, FQR EXAMPLE, FROM OUR
PROPOSALS: TO (AS T'VE ALREADY NOTED) ALLOW ALL TITLE IV-E CHILOREN (I.E..
CHILDREN WHO RECEIVE EITHER FOSTER CARE MAINTENANCE OR ADOPTION ASSISTANCE) TO
QUALIFY FOR MEGICAID IN THEIR STATE OF RESIDENCE; TO REPEAL THE REQUIREMENT
FOR A G-MONTH REDETERMINATION OF A CHILD'S FOSTER CARE ELIGIBILITY: AND TO
DELETE THE REQUIREMENT OF A MINIMUM ADOPTION ASSISTANCE PAYMENT IN ORDER TO
SECURE MEDICAID ELIGIBILITY, ADMITTEDLY, THESE RECOMMENDATIONS DO NOT HOLD
THE PROMISE OF HUGE DOLLAR SAVINGS. HOWEVER, STATE ADMINISTRATORS DO BELIEVE
SUCH CHANGES WILL EASE FEDERAL AND STATE COST BURDENS TO SOME EXTENT. MORE
IMPORTANTLY, TOGETHER WITH THE REST OF OUR PACKAGE OF SUGGESTED IMPROVEMENTS.
THEY WILL STREAMLINE AND ENHANCE THE EFFECTIVENESS OF OUR ADMINISTRATION OF
FOSTER CARE AND ADOPTION ASSISTANCE. IN THIS SENSE, EVERYONE--FEDERAL AND
STATE GOVERNMENTS, CHILDREN AND FAMILIES--STANDS TO GAIN. WE HOPE YOU WILL
CONSIDER OUR PROPOSALS AS WORTHY CONTREUTIONS TO THE REDUCTION OF THE NATION'S
DEFICIT,

THIS CONCLUDES MY TESTIMONY. I WILL BE HAPPY TO ANSWER ANY QUESTIONS YOU MAY
HAVE,
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STATEMENT OF ROBERT: FULTON, DIRECTOR, OKLAHOMA DE-
PARTMENT OF HUMAN SERVICES, STATE OF OKLAHOMA,
OKLAHOMA CITY, OK

Mr. FurroN. Thank you, Mr. Chairman. I appreciate the opportu-
nity to be here. Like Mr. Petit, I am not here to propose a bunch of
money-saving actions in regard to the programs for families, chil-
dren, the elderly, blind, and disabled that all of us work with.

I do want to say that I think the challenge of maintaining the
present investment and making incremental improvements is one
that the committee is addressing, and we are appreciative of the
situation you are in relative to the financial situation.

I am speaking as a representative for myself and for the State of
Oklahoma. Mr. Petit is representing our organization.

1 do want to endorse the basic analysis that he has presented.

I am going to comment on several topics that are involved in
matters before the committee. I hope they will be involved in ac-
tions you are dealing with as you proceed with your markup.

First, I want to comment on the question of enhanced matching
for automated AFDC systems. It is very important that there be
some Federal encouragement to the States for proceeding with au-
tomation in the areas of major Federal-State programs.

It can be argued that States ought to do this themselves because
it makes sense in terms of getting the job done better, but there is
an intense competition for resources in every State that I know of;
and it isn’t easy to take on a new modernization initiative that is
going to last several years and cost several hundred thousand dol-
lars to get it done. )

The committee has encouraged in the past through the MMIS
system, the development of automated systems in Medicaid. Those
have had a substantial effect in improving States’ abilities to
manage those programs.

The famous system that is addressed in Senator Heinz' bill, S.
1491, is not the only route to go in terms of helping improve auto-
mation.

Indeed, while we support the notion of increased or enhanced
Federal matching for the developmental costs and, indeed, we
would like to see the operational phase of these systems also have
enhanced matching, such as is done in the Medicaid Program.

We don't think there ought to be a mandate or timetable estab-
lished by Congress that says every State has to be in FEMA's. That
is a particular set of specifications. It is not necessarily needed in
every State. .

We would also think it reasonable, however—I would personal-
ly—to require States to pay back the enhanced match or at least
the major portion of it if it undertakes the development of a
system, draws enhanced matching for a considerable period, and

. then drops the effort.

I do think that in that situation the State reasonably could be

expected to pay back that enhancement.

ne problem in that regard that I want to mention, though, is
that as has already been alluded by one of the witnesses, the Fed-
eral representatives who review these systems are not always the
most helpful in terms of getting prompt action on questions that
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are presented by the State—proposals are presented—nor are they
always so objective in their certification reviews that we can be
guaranteed that a State just won’t be dragged through the dust in
trying to get a system approved.

So, there has to be some pressure on the Federal departments to
do their job well and to coordinate effectively among the three
major branches of the Federal Government that most of the State
systems deal with: The Food Stamp Program, Medicaid Program,
and the AFDC.

With regard to quality control and the question of the sanctions,
I am supportive of the Evans proposal as a reasonable approach to
dealing with a very serious mess in'Federal-State relationships.

The conflict around quality control, the threats to programs
posed by Federal fiscal sanctions is indeed a very serious matter.

There is nothing probably on the scene more destructive to effec-
tive delivery of programs than this threat to pull a couple billion
dollars out of the States over the next couple years in the form of
quality-control sanctions.

Error rates have come down. I believe that the error rates will
come down faster if the Federal agencies maintain an aggresive
posture relative to the States, hold press conferences in States that
are doing a poor job on error rates, and basically embarrass the
Governors.

That puts the heat on the State agencies to get the job done. The
pulling away of Federal funds tends to create a situation which the
State has no choice but to go to war with the Federal Government
over these issues.

I want to mention a problem in SSI. We have a serious problem
on the passthrough requirements in section 1618 of the SSI Pro-
gram. That program is now 10 years old. The Federal Government
is still propping up the State supplemental benefit rate with some
réquirements that we think are counterproductive.

There are some serious problems also regarding spend down of
resources in the Medicaid Program. We permit spend down of
income for somebody that is just over the cutoff points. We will not
allow them to spend down a bank account that is a couple of hun-
dred dollars over the cutoff point.

And so, we have serious situations of somebody having a $30,000
- hospital bill, having $1,800 in the bank when they go into the hos-

ital, and being unable to spend that $200 down to get down to the
g1,600 SSI limit, even though if they were drawing income of sub-
stantial amounts and spending it all, they would be eligible.

It is a very, very bad situation, and I think it is not necessarily
the intent of Congress originally, but it is the way it has been im-
plemented.

The ChHAIRMAN. I will have to ask you to conclude, Mr. Fulton.

Mr. FuLton. I am done.

The CaHalRMAN. Thank you. Mr. Ruvin.

(The prepared written statement of Mr. Fulton follows:]
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TESTIMINY OF
ROBERT FULTON, DIRECTOR, OKLAHOMA DEPARTMENT OF HUMAN SERVICES
FOR SENATE FINANCE COMMITTEE -
SEPTEMBER 13, 1985

Mr. Chaimman and members of the Committee.

I appreciate the opportunity to appear before the Committee. While I am going
to spend most of my time discussing the positive effects of enhanced Federal
funding for computer systems, I do want to discuss very briefly four other

issues of concern to Oklahoma. . '

ENHANCED FUNDING FOR OOMPUTER SYSTEMS

First, I urge the Committee and the Congress tn extend enhanced funding for the
development and operation of computer systems utilized in the adninistration of:
AFDC programs. I commend Senator Heinz for introducing Senate Bill 1491 to do
this. I want to thank Senator Boren and other members of the Committee for
supporting such enhanced funding for the Medicaid program as well as in AFDC,

By way of backjround, let me provide the Committee with same information about
Oklahoma's experience in utilizing an extensive state-wide ocomputer system to
assist administrators at all levels in the administration of public assistance

programs:

Oklahoma was provided funding under the National Demonstration Program in 1969.
With those funds Oklahoma established a comprehensive system that has served the
Department very well over the years. The Oklahoma system maintains for all
persons in AFDC cases data as would be required by Senate Bill 1491. That data
-is utilized as outlined below: -
Social Security numbers - Data 1is exchanged with the following agencies
. utilizing the Social Security account number:

~ BEmployment Security Commission - Compares earnings reported to our agency
by reciplents with earmings reported by employers to the Employment
Security Cormission. The system identifies at the same time any
unemployment benefits paid to AFIC recipeints.
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- Social Security Administration - Verifies benefits paid to APDC recipients
by the Social Security Administration under the OASDI and SSI programs.

=~ Inspector General's Office of HiS - compares with Federal payrolls and
with assistance payments by other states.

- Selected private employers -~ detects recipients who have accepted jobs and
failed to report change of status. '

The Social Security number and name and address, as well as other data is
utilized in referring recipients to other agencies for services including:

= Child Support Enforcement Unit (IV-D)
- Social Service WO::kers
= Vocational Rehabilitation

- Private agencies

The data is also used to assist other programs in ptwl&ing services to
qualified recipients.

A medical I.D. card is furnished each AFTC family. The card provides medical
vendors with assurance that the recipient is eligible and that payment will
be made for necessary medical care.

Data already available on the camputer file is supplemented by other program -
specific data to provide eligible AFDC recipients with authorization for:

- Food Stamps
- Low Income Energy Assistance

- Social Services.
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Oklahoma has consistently been among those states with low error rates., Low )
error rates are not in my opinion, however, the greatest payoff from modemm
computer systems. Even bigger payoffs result from the ability to implement
changes in policy as well as provide management with data-that permits testing
of changes in éolicy before implementation.

Oklahoma's system, like many systems that are in place for several years, has
unfortunately became out dated. The determination was made that both the state
and federal governments would gain from installation of a more comprehensive
system. Availability of FAMIS funding has been critically important in making
it posesible for us to undertake this modernization. Oklahoma's state government
has been in almost constant financial crisis for the pasts two years, and had
enhanced Federal funding not’ been available, the needed modernization would
almost certainly have been postponed and possibly cancelled entirely.

As we move ahead with updating of our system, we see many additional payoffs in
the future. Among those improvements will be to provide capabilities for the
employees administering AFDC to know which of the department's other programs
are being utilized by each of the recipients. The system will also
autamatically iefer through the computer system clients who can benefit from
those other programs.

Oklahama has established as a high priority, @B helping the AFIC recipients find
enployment. During State Piscal 1984, 6,914 cases were closed as a result of
jobs that the recipients obtained through our work and training programs. For
the most vecent twelve (12) months that number had grown to almost 8,000, We
are a WIN demonstration state and are very ptoud'of the fact that we achieved in
FY 1985 a job placement rate equal to nearly 1/3 of our average caseload. That
is one of the best records on AFDC job placements in the nation.

The most recent analysis of the case loads in Oklahama shows 50% of AFDC cases
receive assistance less than 12 months. Approximately 32% of the cases receive
APDC less than 6 months. Of the cases closed in Oklahama, 43% are closed in the
first 6 months. Another 24% are closed between the 7th and 12th month.
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With the computer system, we identify cases most likely to benefit from the work
programe and give extensive training or social services to recipients during
this first year in order to reduce their dependency as well as providing work
opportunities. Cases that remain on the rolls more than two years are more
likely to remain on the rolls several years. It is important that individuals
receive intensive help during the first months as AFDC recipients,

Utilization of a comprehensive computer system permits the coordination of
various programs to assist the recipients in finding jobs; training for jobs;
providing necessary medical services to eliminate medical problems that may
prevent employment; and providing social services, such as day care, that will
remove other restrictions to employment. Need for those services must be
identified and addressed systematically to insure that individuals are provided
help at the earliest possible time.

Senate Bill 1491 would mandate all states to implement the FAMIS system. I
think generally, that states will react negatively to that type of mandate. It
is my understanding that 43 states have already submitted and received approval
of APD's (advance planning documents) to develop FAMIS systems. I believe the
other states would adopt PAMIS if enhanced operational funding for the FAMIS
systems were provided. These systems are not only expensive to develop, but
require additional personnel and financial comitment to operate after
develogment. Since the payoffs are not immediate and the savings are difficult
to es!:i.mate precisely, state legislators are often reluctant to provide the
additional budget authority to operate those systems. We know that the systems
will reduce program expenditures, but since the reductions are in program
dollars, it is not easy to identify the savings as being the result of
implementation of the computer systems.

If a major problem i3 resulting from states accepting FAMIS and failing to
camplete the system, the Conmittee ocould consider requiring states to refund the
difference between 508 and 908 funding if, after accepting enhanced funding, a
state did not produce a certifiable system or abandoned the efforts.
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Several other i{mportant issuves within the jurisdiction of .this Co!élnittee are
under consideration by the Congress. I would like to comment briefly on some of
those issues.

QUALITY QONTROL

Over the years Quality Control has been a source of contention between Federal
and State officials. I feel that most of the problems are due to transfomming
a pfoeeas designed to be a management improvement tool to a method of imposing
penalties on the states for erroneous payments.

Senator Evans has introduced a bill (S. 1362) that I urge you favorably
consider. Adoption of that bill will be a major order to what is now a chaotic
situation and a real threat to maintenance of even current levels of benefits in
many states. Suspending penalties until a proper study is made is abesolutely
essential. When legislation to address the Quality Control process is finally
enacted that legislation should give consideration to the following:

(1) Elimination from the error rate computation errors that result from
implementation of new legislation and new regulations imposed by the
Pederal Goverrnment; such requirements typically are imposed without
adequate time to train staff and make the necessary changes in
procedures,

(2) Elimination from the error rate computation of those errors that result
from changes in circumstances after the case is certified or recertified
and the recipient has not communicated new infommation to the worker.

(3) The 19bulty of the Quality Control Sample to make precise
determination of dollar errors. Present sampling techniques utilize the
mid-point of the confidence interval. To provide equity, the lower
bound of the confidence level should be used.

(4) Treatment of high error rates in a single review period when the state
has had consistently low error rates for periods before and after the
high error rate period.
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(5) Incentive (yyments should be provided for performance below tolerance
level if penalties are going to be assessed for error rates exceeding
the tolerance.

(6) Pactors governing caseloads density and caseload wvolumns.

SSI PASS THROUGH

Oklahoma has a serious problem with the interpretation by DHHS of legislation
passed by Congress in 1983 that modified the requirements for states to maintain
state supplemental payments to SSI beneficiaries.

Prior to that legislation, states had the option or continuing payments to
beneficiaries of State Supplemental payments at the level in effect in
December 1976, or of making payments in the aggregate to all beneficiaries at
least equal to the payments made to all beneficiaries during the previous twelve
months., Oklahoma thought that the change in 1983 did not modify the
requirements for pass through so long as a state continued to make payments at
or above the December 1976 level. We believed that the change only applied to
those states meeting the requirements through the aggregate payments method.
Unfortunately, the Social Security Administration has now published a notice of
proposed rulemaking that will require Oklahoma to make retroactive payments to
those beneficiaries who received state supplemental payments in 1984 and 198S.
The state does not have the money to make those payments without curtailing
other programs. The problem developed as follows:

Legislation establishing the Federal SSI program was enacted in 1972 to be
effective January 1, 1974 and requiring states to maintain payments to
bereficiaries sufficient to prevent a reduction in incame from the amount the
state had previously been paying. The intent at that time was that states
ocould over time phase out their payments, or at the option of the state,
continue to make payments. There was no requirement on the states except to
those individuals on the rolls on December 31, 1973.
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A subsequent amendpent required states to maintain payment levels in effect
December 1976. In March 1983, the law was changed as outlined above. States
can comply with the law if aggregate poyments made to SSI recipients by the
state equal the. aggragate payments for the previous twelve months.

AS you are aware, 24 states make no state payment at all to SSI
beneficiaries. Of those states making payments to recipients, only three
states, including Oklahoma, make payments, that, measured in constant dollars
exceed the payment in effect in 1975. Oklahoma increased its payment
subetantially between 1976 and 1982, As a result of reduced revenue
resulting from the econamic downturn in 1982 and 1983, it was necessary that
Oklahoma reduce its payment level in January 1984. Even after that
reduction, Oklahoma's payment is 87~1/2% above the payment level in effect in
December 1976.

Oklahoma should not be required to make payments increased by more than the
presentage increase in Federal payments. Additionally, I would point out
that a majority of these beneficiaries are aged. The aged population would
prefer that we provide medical care in lieu of money. If we are required to
make a retroactive payment, it is probable that the money for that will, by
necessity, be diverted from our medical care program, necessitating reduced
medical benefits. '

SPEND DOWN OF RESOURCES

One of the Pederal rules by which we are bourd is that basic eligibility
requirvements nust be met before medical payments are available on bebalf of a

. family or an individual. The requirement that is presenting the greatest
difficulty is that resources or assets of a family must be below a certain
amount or the individual or family is automatically ineligible for medical
benefits even when the medical bills far exceed the amount of available
resources. PFor an individual, $1600 is the limit in liquid assets (other than a
home, a car, household fumishings, clothing, and so forth) and for a couple,
the limit is $2350., The Federal rules relating to the Medicaid ‘program do not
permit a "apend down" of resources or assets.
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We have been advised that even one dollar over the resource limit at the time of
initiation of a period of service makes the case totally ineligible. Often, the
tining of the accumulation of excess resources causes the case to be identified
as a Quality Control error. If the excess resource is $1, the erroncus payment
may be several thousand dollars for a patient with a large hospital bill. We
have several instances where nursing home patients with less than $50 excess
resources are found by Quality Control reviewers to be ineligible for medical
payments of $1000 or more.

I feel very strongly that the Federal Government's policy on this point is
shortsighted. It basically discriminates against people who have been able to
accumlate modest savings or who happen to have a little cash on hand when a
major medical emergency strikes.

Imﬂdmﬁadangemlawﬂutwuldpemlcexcessmmmestoba'
“spent down™ much as excesa earnings are now "spent down".

BOME AS A RESOURCE

Medicaid recipients who own homes and become i1l necessitating confinement in a
hospital or nursing home can retain the home so long as it is feasible for him
to return home. If after the patient has been in the facility for a period of
time, a detemmination is made that it is no longer feasible to renain in the
facility, the home becomes a vesource and the patient beccmes ineligible
immediately.

The HBealth Care Pinancing Administration has advised us that the state cannot
extend eligibility, based on "bona fide effort to sell®. The patient becomes
immediately ineligible and often must leave the nursing home.

.Mr. Chaiman, that type of policy is not only wrong, it is inhuman. This
problem mugt be solved.
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For the Committee's information I am attaching statistics for the AFDC program
in Oklahoma. I am sorry to say 1 cannot make comparisons with national .
statistics. The latest nation wide profile available is for fiscal year 1981.
* That survey was prepared by the U.S. Department of Health and Human Services
with data for 1980 and 1981. Same information for 1982 was included in the
sumary. National data is not yet available for 1983 and 1984.
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ORLAHOMA
PEDERAL FEDERAL STATE

FISCAL YEAR PISCAL YEAR FISCAL
STATE CHARACTERISTICS 1980 1981 1985+
Average Monthly Caseload
(Families 30,148 - 312 28,011
Number of Cases in Largest
County 6,817 7,256 6,120
Average Monthly Number of ’
Recipients ‘ 89,218 90,549 81,442
Percent of Population .
Receiving AFDC 3.0 2.9 2.5
Average Monthly Assistance
Payment $7,559,000 $7,636,000 $7,420,000
Average Monthly Payment . '
per AFDC Family $251 $245 $257
Maximum Payment for an .
AFDC Fanily of 3 $282 $282 $282
Number of Applications
Received Annually 39,612 37,043 41,630
Number of Applications
Approved Annually 19,654 18,770 27,549
Number of AFDC Hearings
Requested Annually 645 340 587
Unemployment Rate 4.8 3.6 7.3 (June 1985)
Per Capita Income $9,066 $10,602 $11,182*

Type of Administration State Administered
Program Options . Children 18-21 in School

Emergency Assistance

* 1983 Per Capita Income (National $11,675).
Source: USDC/BC, State Govt. Tax Collections.
Measures p/c personal income.
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STATEMENT OF THE HONORABLE HARVEY RUVIN, COMMISSION-
ER, DADE COUNTY, FL; AND SECOND VICE PRESIDENT, NA.
TIONAL ASSOCIATION OF COUNTIES :

Commissioner RuviN. Mr. Chairman, my name is Harvey Ruvin,
and I am privileged to serve as a county commissioner in Dade
County, FL, and also the second vice president of the National As-
sociation of Counties. In our system, that is president-elect twice
removed.

It certainly is not an understatement to say that this Finance
Committee has a major say, perhaps even a determinative say, in
the financial future of county government.

Under your jurisdiction in this hearing are three of the most im-
portant and costly program issues facinéelocal government: general
revenue sharing, Medicaid, and Social Security Medicare coverage
of State and local government employees.

It certainly is commendable that with a $200 billion deficit, both
Congress and the administration are attempting to face up to re-
ducing that deficit.

However, we are alarmed that the first budget resolution takes a
disproportionate share from the State and local governmental pro-
grams. .

Gentlemen, since the late 1970’s, the National Association of
Counties has supported cuts in certain federally assisted programs.
In that process, we have already absorbed, accepted some $40 bil-
lion of cuts since 1981 in domestic assistance.

Even so, we recognize the need for each level of government to
share the burden that you are attempting to face here today.

However, with this retrenchment in domestic assistance, coupled
with the fact that in 39 States in this Nation, local governments
are facing property tax limitations from either constitutional provi-
sions or through referendums, our main ability to raise money for
our programs has been extremely curtailed, and most of these local
governments are almost up to those limits at this point.

We think that this whole package is creating what is referred to
as a social deficit. I can also refer to it in that way, but I think I
can call it also a human deficit that is increasing perhaps at a
much more rapid rate than the financial deficit that we are at-
tempting to deal with here today.

And it is one that we are %oing to have to pay for—if not now,
later. Back home right now I am in the middle of our budgetary
process, and last Tuesday we—the county commissioner of Dade
County—sat through 7% hours of hearings, 125 slpeakers, hearing
about these needs, knowing that our ability to really deal effective-
ly with them is extremely curtailed and faces even more of a cur-
tailment in coming years with the impending, we hope soon-to-be-
dealt-with problem of general revenue sharing next year.

According to the just-released Annual Report of the Office of
Revenue Sharing, revenue sharing is the only form of Federal as-
sistance receive bi: more than 30,000 local governments.

We appreciate the fact that the budget resolution assumes full
funding of the program for fiscal year 1986 at $4.6 billion.

Our members have been sitting on the edge of their chairs await-
ing the results of the protracted budgetary process; and what we
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have been told all along is that we may get through this year, but
next year we are going to be facing a total elimination of general
revenue sharing.

And I think it is not too early to start arguing that case here
today. Full budget funding for fiscal year 1986 was good news for
county governments, and we hope that the Finance Committee will
stay with that budget resolution—that aspect of the budget resolu-
tion passed by the Senate.

Elimination of GRS after fiscal year 1986 would be a disaster for
counties. The rationale for the establishment of GRS still exists,
while the needs that they were designed to meet have increased.

GRS was meant to be tax-based sharing, an attempt to allow
local government to share in the broader tax base and taxing au-
thority of the Federal Government in order to assume the cost of
national policy objectives and mandates.

It is the most cost effective and the least in administrative costs.

National goals, standards, mandates, and requirements have, in
fact, proliferated in the last 13 years since GRS was established.

Now Congress is telling local government that most of the money
provided to meet these mandates will be gone next year. We, how-
ever, must remain in compliance with these mandates or be fined.

GRS helps communities which need the dollars the most. Sixty-
six percent of GRS funds go to the communities below the median
income level. The less needy communities do receive proportionally
less GRS, but their residents are taxpayers also.

However, there are those who believe the program formula
should be reevaluated. Therefore, let us go through the reauthor-
ization process rather than eliminate the program simply because
$4.6 billion per year is such a tempting target.

I note that the red light is on, Mr. Chairman.

My comments address the Social Security and Medicare coverage
problem, as well as the Medicaid and Medicare problem, the as-
sumptions of the budget resolution and the drain on local dollars
that this, again, will mean.

I want to accent in conclusion that with the last 5 years of do-
mestic retrenchment in dollars from the Federal Government with
the backdrop of all of the tax limitations, we in local government
are strapped. And in this whole debate about doing something
about the financial deficit that we——

The CHAIRMAN. I ask you to conclude, Mr. Ruvin.

Mr. RuviN. We have to keep in mind that this is a human deficit
that we .are going to have to pay some day. And our ability to pay
it is so constrictive that we must continue to look for help, particu-
larly GRS.

Thank you very much. I'll be happy to answer any questions.

The Chairman. Thank you, sir.

[The prepared written statement of Mr. Ruvin follows:]
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STATEMENT OF THE HONORABLE HARVEY RUVIN, COMMISSIONER, DADE
COUNTY, FLORIDA AND SECOND VICE PRESIDENT OF THE NATIONAL
ASSOCIATION OF COUNTIES, BEFORE THE FINANCE COMMITTEE, UNITED
STATES SENATE.

HR. CHAIRMAN,

MY NAME IS HARVEY RUVIN. I AM PRIVILEGED TO SERVE AS A
COMMISSIONER 1IN DADE‘COUNTY, FLORIDA AND AS THE SECOND
VICE-PRESIDENT OF THE NATIONAL ASSOCIATION OF COUNTIES.* I
APPRECIATE THE OPPORTUNITY TO TESTIFY TODAY BEFORE THE FINANCE
COMMITTEE IN CONNNECTION WITH THE BUDGET RESOLUTION DEFICIT

REDTUSTION REQUIREMENT.

IT 1S NOT AN UNDERSTATEHENT'TO SAY THAT THE FINANCE COMMITTEE
HAS A MAJOR SAY IN THE FINANCIAL FUTURE OF COUNTY GOVERNMENT.
UNDER YOUR JURISDICTION IN THIS HEARING ARE THREE OF THE FOUR MOST
IMPORTANT AND COSTLY ISSUES FACING LOCAL GOVERNMENT: GENERAL
REVENUE SHARING, MEDICAID, AND SOCIAL SECURITY/MEDICARE COVERAGE
“OF STATE AND LUCAL GOVERNMENT EMPLOYEES. ONLY THROUGH THE
INTERVENTION OF THE SUPREME COURT IN THE GARCIA V. SAN ANTONIQ
CASE, IS THE LABOR AND HUMAN RESOURCES CCMMITTEE IN THE -ENVIABLE
POSITION OF BEING ABLE TO SAVE LOCAL GOVERNMENT $1-3 BILLION IN

OVERTIME PAY.

* THE NATIONAL ASSOCIATION OF COUNTIES IS THE ONLY NATIONAL
ORGANIZATION REPRESENTING COUNTY GOVERNMENT IN THE UNITED STATES.
THROUGH 1TS MEMBERSHIP, URBAN, SUBURBAN AND RURAL COUNTIES JOIN
TOSETHER TO BUILD EFFECTIVE, RESPONSIVE COUNTY GOVERNMENT. THE
GOALS OF THE ORGANIZATION ARE TO: IMPROVE COUNTY GOVERNMENT; SERVE
AS THE NATIONAL SPOKESMAN FOR COUNTY GOVERNMENT; ACT AS A LIAISON
BETWEEN THE NATION'S COUNTIES AND OTHER LEVELS OF GOVERNMENT;
ACHIEVE PUBLIC UNDERSTANDING OF THE ROLE OF COUNTIES IN THE
FEDERAL SYSTEM.
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- IT IS CLEAR THAT WITH A $200 BILLION DEFICIT, CONGRESS AND
THE ADMINISTRATION MUST FACE UP TO REDUCING THE DEFICIT. LOCAL
GOVERNMENT HAS FOR THE MOST PART MET THE CHALLENGE TO KEEP
SPENDING UNDER CONTROL. IN DADE COUNTY WE ARE REQUIRED TO OPERATE
WITH A BALANCED BUDGET. HOWEVER, WE ARE VERY CONCERNED THAT OUR
BUDGETS WILL BE UNBALANCED BY A UNILATERAL WITHDRAWAL OF THE
FEDERAL GOVERNMENT FROM THE INTERGOVERNMENTAL FINANCIAL SYSTEM
COUPLED WITH THE IMPOSITION AND CONTINUATION OF VERY EXPENSIVE
MANDATES. WF ARE ALARMED THAT THE FIRST BUDPGET RESCLUTION TAKES A

DIZFROPORTIONATE SHARE FROM STATE AND LOCAL GOVERNMENT PROGRAME.

MR. CHAIRMAN, WE ALL WORK FdR THE SAME VOTERS AND TAXPAYERS.
THE FUNDS WE RECEIVE FROM THE FEDERAL GOVERNMENT ARE DOLLARS OUR
CITIZENS PAY IN FEDERAL INCOME TAX. WE::MUST CONTINUE TO SHARE THE -
BURDEN BETWEEN US. THIS, HOWEVER, DOES NOT MEAN THAT COUNTIES AEE

TURNING AWAY FROM THE NEED TO REDUCE THE FEDERAL DEFICIT.

SINCE THE LATE 1970°'S, THE NATIONAL ASSOCIATION OF COUNTIES
SUPPORTED CUTS IN CERTAIN FEDERAL DOMESTIC ASSISTANCE PR&&RAHS.
IN THAT PROCESS WE HAVE ALREADY ACCEPTED $40 BILLION OF‘CUTS SINCE
1981 IN DOMESTIC ASSISTANCE. EVEN SO, WE RECOGNIZE THE NEED FOR
EACR LEVEL OF GOVERNMENT TO SHARE THE BURDEN. DURINF THE BUDGET
DEBATE WE HAVE SUPPORTED AN -ACROSS-THE-~-BOARD FREEZE FOR THE FISCAL
YEAR 1986, WITH THE EXCEPTION OF MEANS-TESTED ENTITLEMENT PROGRAMS

WHICH SERVE THE POOR, THE SICK, AND THE LOW INCOME ELDERLY.

WE REALIZE THAT A FREEZE ALONE WILL NOT ENABLE THE :ONGRESS

TO MEET 1ITS DEFICIT REDUCTION GOALS. THAT IS WHY WE ARE HERE TODAY

$8-304 0 ~ 86 - 6
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TO GIVE YOU AN IDEA WHERE WE FEEL WE CAN SACRIFICE AND WHERE WE
CANNOT.

GENERAL REVENUE SHARING

OVER 239,000 UNITS OF GOVERNMENT ARE ELIGIBLE FOR GENERAL
REVENUE SHARING, INCLUDING 3049 COUNTIE%. ACCORDING TO THE JuST
RELEASED FISCAL YEAR 1984 ANNUAL REPORT OF THE OFFICE OF REVENUE
SHARING,"...JURISDICTIONS WITH POPULATION UNDER 10,000, MOST OF
WHICKF RECEIVE NO OTHER ASSISTANCE FROM THE FEDERAL GOVERNMENT,
MAKEUP MORE THAN 85 PERCENT OF THE PROGRAM'S RECIPIENTS. REVENUE
SHAFING IS THE ONLY FORM OF FEDERAL ASSISTANCE RECEIVED BY MORE
THAN\QO,QOQ LOCAL GOVERNMENTS.* ‘APPROXXHATELY 24 PERCENT OF OUR

COUNTIES FALL INTO THAT CATEGORY.

WE APPRECIATE THE FACT THAT THE BUbCET RESOLUTION ASSUMES -
FULL FUNDING OF THE PROGRAM FOR FISCAL YEAR 1986 AT $4.6 BILLION.
.OUR MEMBERS HAVE BEEN SITTING ON THE EDGE OF THEIR CHAIRS AHAIfING
THE RESULTS GF THE PROTRACTED BUDGET PROCESS. NACO STAFF HAS
ANSWERED HUNDREDS OF CALLS FROM COUNTY EXECUTIVES, COMMISSIONERS,
BUDGET AND PROGRAM PERSONNEL ABOUT WHAT THEY CAN EXPECT‘FROH THE
FEDERAL GOVERNMENT IN TERMS OF GRS FOR FISCAL YEAR 1986 AND THE
OUT YEARS. FULL BUDGET FUNDING FOR FISCAL YEAR 1986 WAS GOOD NEWS

FOR COUNTY GOVERNMENTS AND WE HOPE THE FINANCE.COHMITTEF'WILL STAY

WITH THE BUDGET RESOLUTION PASSED BY THE SENATE.

ELIMINATION OF GRS AFTER FISCAL YEAR 1986 WOULD BE A DISASTER
FOR COUNTIES. THE RATIONALE FOR THE ESTABLISHMENT OF GRS STILL
EXISTS, WHILE THE NEEDS HAVE INCREASED. GRS WAS MEANT TO BE TAX

BASE SHARING--AN ATTEMPT TO ALLOW LOCAL GOVERNMENT TO SHARE 1N THE
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BROADER TAX BASE AND TAXING AUTHORITY OF FEDERAL GOVERNMENT IN
ORDER TO ASSUME THE COST OF NATIONAL POLICY OBJECTIVES AND
MANDATES. IT IS A COST-EFFECTIVE PROGRAM, WITH MINIMAL

ADMINISTRATIVE COSTS.

NATIONAL GOALS, STANDARDS, MANDATES, AND REQUIREMENTS HAVE
PROLIFERATED IN THE 1; YEARS SINCE GRS WAS ESTABLISHED. THE
CONGRESS HAS PROPERLY DIRECTED LOCAL GOVERNMENT T9O HEEP THE
ENVIFONMENT CLEAN BY BUILDING WASTEWATER TKEATMENT FLANTS,
RESCRCE RECOVERY FACILITIES AND NEW AND IMPROVED LANDFILLS. NOW
COKSFESS TELLS LOCAL GOVERNMENT THAT MOST OF THE M NEY TO
UNCERTAKE THESE PROJECTS WILL BE'GONE IN A YEAR. WE, HOWEVEﬁ,
MYST REMAIN IN COMPLIANCE WITH THESE MANDATES CR BE FINED.
COUNTY JAILS HOUSE SEVEN MILLION PRISONERS EACH YEAR AND COURTS,
ACTING UNDER FEDERAL STATUTES, TELL US TO SPEND MONEY TO EXPAND =
AND IMPROVE OUR FACILITIES. WELL, WE NEED GRS TO HELP FUND JAILS
“THAT ICST ¢5¢,000 PER CELL TO CONSTRUCT, AMONG OTHER

RESFUNSIBILITIES.

POOR PEOPLE CONTINUE TO NEED> SERVICES AND WHILE THE FEDERAL
COMMITMENT TO THE DISADVANTAGEDR, HAS DECREASED, THE NEEDS, HOWEVER,
HAVE NOT AND LOCAL GOVERNMENT MUST STILL RESPOND. GFS HAS
PROVIDED US WITH A FLEXIBLE ‘REVENUE SOURCE TO FILL THE GAP LEFT BY

THE FEDERAL RETRENCHMENT.

GRS FUNNLLS FUNDS TO COMMUNITIES WHICH NEED THE DOLLARS THE
MOST. SIXTY-SIX PERCENT OF GRS FUNDE GO TO COMMUNITIES BELOW THE
MEDIAN INCOME. OTHER LESS NEEDY COMMUNITIES DO RBCEIVE

PROPORTIONATELY LESS GRS, BUT THEIR RESIDENTS ARE ALSO TAXPAYERS.
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HOWEVER, THERE ARE THOSE WHO BELIEVE THE PROGRAM FORMULA SHOULD BE
EVALUATED. THEREFORE, LET US GO THROUGH THE REAUTHORIZATION
PROCESS RATHER THAN ELIMINATE THE PROGRAM SIMPLY BECAUSE $4.6

BILLION PER YEAR IS SUCH A TEMPTING TARGET.

SOCIAL SECURITY AND MEDICARE COVERAGE

THE BUDGET RESOLUTION ASSUMES COVERAGE.UNDER SOCIAL SECURITY
OF ALL NEWLY HIRED STATE AND LOCAL GOVERNMENT EMPLOYEES AND
COVERAGE UNDER MEDICARE OF ALL PRESENT AND FUTURE STATE AND LOCAL
GOVERNMENT EMPLOYEES. THOSE CHBANGES IN THE SOCIAL SECURITY ACT
Will TOST STATE AND LOCAL GOVERNMENT $8.4 BILLION OVER THE NEXT

THREEZ YEARS,

NACO POLICY SUPPORTS THE PRESENT OPTIONAL INCLUSION OF STATE
AND LOCAL EMPLOYEES IN THE SOCIAL SECURITY SYSTEM. HOWEVER, IF -
CONGRESS DECIDES CUR EMPLOYEES ARE TO BE COVERED, WE ASK THE
‘COMHITTEE TO GIVE SERIOUS CONSIDERATION TO SEVERAL PROBLEM ARE‘S.
6UR MAJOR AREA OF CONCERN WOULD BE THE POSSIBLE INCLUSION OF ALL
EMPLOYEES UNDER MEDICARE. WE URGE MEDICARE COVERAGE FOR ONLY NEW
EMPLOYEES OF STATE AND LOCAL GOVERNMENTS. TO MAKE LOCAd
GOVERNMENTS START PAYING INTO A SYSTEM OF MEDICAL CARE COVERING
ELDERLY PERSONS WHEN MANY COUNTIES ALREADY HAVE SUCHIA PROGRAM IN
PLACE WOULD BE EXPENSIVE AND- DUPLICATIVE. IT MAKES HUCﬂ'HORE
SENSE TO COVER NEW EMPLOYEES WHO HAVE NOT BEEN PART OF THE ONGOING
SYSTEM AND WHOSE BENEFIT PACKAGE COULD BE ADJUSTED TO ACCOMMODATE
MEDICARE COVERAGE. FORCING CURRENT EMPLOYEES INTO THE MEDICARE

SYSTEM WOULD BE DISRUPTIVE TO COUNTIES®' PRESENT HEALTH CARE
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PROGRAMS , WHICH ARE OFTEN THE RESULT OF COLLECTIVE BARGAINING

AGREEMENTS.

A OUR SECOND AREA OF CONCERN REGARDING SOCIAL SECURITY AND
MEDICARE COVERAGE FOR LOCAL GOVERNMENT EMPLOYEES 1S5 THE COST TO
COUNTY GOVERNMENTS OF SETTING UP THIS NEW SYSTEM AND MAINTAINING,
FOR MANY COUNTIES, HH;T WILL BE A DUAL RETIREMENT PROGRAM. THESE
"NEW ADMINISTRATIVE COSTS, YET ANOTHER FEDERAL MANDATE, SHOULD BE
ABSORBED BY THE FEDERAL GOVERNMENT. IN ADDITION, THERE SHOULD BE
NO FEDERAL RESTRICTIONS ON THE MAINTENANCE OR INITIATION OF
SEPARATE SUPPLEMENTARY RETIREMENT, HEALTH, CK DISREILITY SYSTEMS.
FINALLY, THE JANUARY 1, 1986 DEADLINE FOR EFFECTING THIS '
ADDITIONAL SOCIAL SECURITY AND MEDICARE COVERAGE IS MUCH TOO SOON.

WE WOULD ADVOCATE A TRANSITION PERIOD OF NO EARLIER THAN JANUARY

-

1, 1987 TO IMPLEMENT THIS PROGRAM.
MEDI D_AND DICA

AS PROVIDERS AND FINANCERS OF LAST RESORT éOR THE POOR,
COUNTY GOVERNMENTS HAVE MAJOR REALTH CARE RESFONSIBILIWVIES AT THE
LOCAL LEVEL. THE GROWTH OF THE UNINSURED POPULATION, RISING
HEALTH CARE COSTS AND PROGRAM ﬁEDUCTIONS, HAVE CONTRIBUTED TO A
CRITICAL PUBLIC HEALTH CARE SITUATION. COUNTIES FUND BILLIONS OF
DOLLARS OF THIS CARE BUT CAQNOT PROVIDE ADEQUATE SERVICES‘HITHOUT
SUBSTANTIAL SUPPORT FROM THE FEDERAL LEVEL. THEREFORE, NACO HAS
LONG OPPOSED ANY REDUCTIONS IN THE FEDERAL MEDICAID PROGRAM. IJF
THE COMMITTEE ACCEPTS THE CONFERENCE AGREEMENT OF $450 MILLION IN
REDUCTIONS OVER THREE YEARS TO COME FROM THIRD ‘PARTY fNSURERS, WE

STRONGLY SUPPORT LANGUAGE SPECIFYING THAT COLLECTION EFFORTS NOT
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ADVERSELY AFFECT BENEFICIARIES, OR THAT SUBSEQUENT COSTS NOT BE

PASSED ON TO LOCAL GOVERNMENTS.
' T

WE UNDERSTAND THAT THE CONCERN REGARDING THE FINANCING OF THE
MEDICARE TRUST FUND IS THE‘REASON FOR THE $13 BILLION IN PENDING
REDUCTIONS. HOWEVER, WE CALL ON THIS COMMITTEE TO PROTECT THOSE
PUBLIC HEALTH FACILITIES THAT SERVE A DISPRbPORTxONATE SHARE OF
THE POOR WITH LANGUAGE SIMILAR TO THE HOUSE WAYS AND MEANS

COMMITTEE.

MR. CHAIRMAN, THIS CONCLUDES MY TESTIMONY. I WOULD BE HAPPY

TO ANSWER ANY QUESTIONS THE COMMLTTEE MAY HAVE. .

The CHAIRMAN. Ms. Matula, you argue for making home and
community base services a State option. I'm not sure I'm fully pre-
pared to agree yet, but, I am moving in that direction.

However, I know how frightened the administration is of a new
entitlement program. That’s what they think it is. It is just going
to go willy-nilly.

What kind of cost containment do you suggest? Just a lid from
the Federal Government that says here is x amount of money,
that’s all you will receive? Or do you have some other suggestions?

Ms. Matura. No; I think we can follow 'a reasonable course of
holding costs down, but without putting an artificial lid on it to
begin with.

4 'I‘h(‘a? CHAIRMAN. What are your suggestions for holding them
own

Ms. MaruLa. We do not know, for example, how to estimate
properly the numbers of persons in need of this service.

fThe CHAIRMAN. That’s exactly what the administration is afraid
of.

Ms. MatuLa. Well, we could begin——

The CHAIRMAN. There are all kinds of people out there in need of
this service who at the moment are getting no service.

Ms. MaTtuLa. I think anyone would agree, though, that from this
year, 2 or 3 years down the road, the number will not grow small-
er. I think that’s a safe assumption. The number of people in need
will not be less tomorrow than it is today.

T}f CHAIRMAN. If that is-true, and we don’t have a lid, how _
much——

Ms. MaTuLa. Our waiver limits us to those, We are really limited
today unless we build more nursing home beds.

h'I'h?e CHAIrRMAN. How do we know how much it is going to cost,
then : :

Ms. MaTuLra. Well, we can keep the cost per person very tightly
controlled to less than the cost of institutional care.
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The CHAIRMAN. Oh, I understand that. How do we know how
many people? .

Ms.-MAaTuLA. We can make certain that the people who are eligi-
ble for the program are the same people who would require nurs-
ing home care. We are not going to give it to just anyone who de-
mands it. It would really be on a need base, a very careful needs
assessment. So that we would know, given ordinary circumstances,
we would be paying more for these folks in institutional care.

The CHAIRMAN. But would the needs assessment be that these
;g:lx%d be people who would otherwise be eligible to be institutional-

Ms. MATULA. Precisely.

The CHAIRMAN. OK.

Ms. MaTuLA. So we have no interest in opening the lid on this
because we are paying our share of the cost. We just feel we can’t
be limited to just those in a nursing home bed today.

The CHAIRMAN. Assuming we don’t go to a State option of some
kind, how can we speed up the waiver process?

Ms. MatuLa. Well, certainly we could limit the tricks that we
play with the 90-day call. Questions should logically be asked by
the 60th day. There is no reason to wait until the end to ask for
clarifying information.

And then it shouldn’t be turned back to another 90-day clock. I
tl‘llink a reasonable 30 days to react to the responses is certainly
adequate.

The CHAIRMAN. You mean statutorily say they have got 30 days
to answer?

Ms. Martura. That's right. Or you could just say overall, 120

days.

'¥he CHAIRMAN. Well, of course, then you know what happens.
They answer “No.”

Ms. MatuLA. Yes. [Laughter.]

But what I am saying is it could be made simple. They know
that. In good faith, they could actually do that.

The CHAIRMAN. Do you think they realy delay this because they
don’t like the whole grogram anyway and they would just as soon
not have any waivers?

Ms. MaTura. I think initially the delays were caused because
more than one department was calling the shots. And I think there
were internal delays. -

Certainly now with some experience, their track record should be
speeded up, though I have not examined closely how that has been
in recent months. They’ve turned my request for renewal down, so
I'm busy fighting my own battles right now.

The CHAIRMAN. I was half serious when I said you want to be
careful about 30 days. I've been in this business long enough that
sometimes I don’t want to get answers too hastily because I get the
wrong answers. And if I lay the groundwork properly and take a
little longer, I get the right answer.

Ms. MATuLA. You could limit the number of times they come
back to the well. You could say that clarification should be limited
to two times. That holds it down somewhat.

The CHAIRMAN. Because I don’t know what happens, though,
when they ultimately say ‘“No.”
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Ms. MaTtuLa. Well, if they are going to say “No,” we would
rather know sooner than later, given the investment of time and
energy that the local governments and the State governments are
putting into this now.

Mr. PeriT. Senator Packwood, when they say “No”’ what-we do
is—I control the certificate of need program in our State—and we
Jjust simﬁly authorize construction of more nursinﬁ home beds and
we bill the Federal Government for 70 percent of the cost.

The CHAIRMAN. Let me ask you, Mr. Petit, the same question I
asked Governor Castle. From the Federal Government’s standpoint,
we seem to think the quality-control system has worked. We have
seen the error rate go down and down. And we question why
should we not continue a system which to us seems to have
worked. What'’s your response?

Mr. Perit. When I took office in 1979, our error rates ranged as
high as 18 percent. Today, they are typically around 3 percent. We
have doubled our administrative costsduring that period. And at
this point, as I think Mr. Fulton stated, the approach that the Fed-
eral Government is taking is putting us strictly on the defensive.

And what we are doing is charging up our lawyers to do battle
with the Federal Government in the courts. We are before our leg-
islative bodies on a regular basis asking for additional administra-
tive costs.

The most important thing is to take on Senator Evans’ bill and
Representative Matsui’s bill and take a look at this whole quality-
control program and make it a more streamlined and efficient
process.

The States are highly motivated to control their errors. What we
have done in Maine in the last few years is to take the savings that
we have realized from implementing third-party liability laws, re-
ducing our error rates, child support enforce payments, and put
them into increased Medicaid benefits and increased AFDC bene-
fits. AFDC benefit increases have averaged about 7 percent over
the last 6 years. We have done it by tightening up on our system.

That’s how we have had to endure cuts and a slowed down econo-
my over the last 5 or 6 years. But at this point, the role is an an-
tagé)nistic and adversarial one between the Federal Government
and us.

The CHAIRMAN. Senator Long.

Senator Long. I'll yield to Senator Boren at this time.

Senator BoreN. I thank you, Senator Long, for yielding to me.
They have called me to come to the Agriculture Committee to
present an amendment. We are in session.

I'm glad to have the director of the State Department of Human
Services from Oklahoma, Mr. Fulton, here this morning. He has
wide experience with HEW and the Social Security Administration
and also Senator Bellman on the Budget Committee as well.

You mentioned this problem of the SSI pass along during your
comments. And I understand from what you have said that States
like Oklahoma and perhaps others are being treated unfairly under
section 1618 regarding State supplements to Federal SSI benefits
because you raised the benefits higher than was required by Feder-
al law and now you are penalized by that as some States have gone
through a reversal of economic circumstances.
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How does that exactly work?

Mr. FuLroN. Well, Senator Boren, the 1983 amendments required
apparently—we thought there was some ambiguity about the word-
ing of them, but it had been interpreted by both HHS and the GAO
fo rfquire that you maintain the higher of the 1976 or the 1983
evels.

What happened to us is that we got into a tremendous financial
crisis. We took a risk on that interpretation of the law, and we ac-
tually reduced our benefits in January 1984 by $9 a month.

The Federal Government—the HHS has now served notice on us
that we have until the end of calendar year 1985 to pagoback, in
effect, everything that would have been paid in 1984. we are
facing a necessity to pay out $4 or $5 million even though over the
period since the SSI Program began Oklahoma’s benefit rate, even
at the current level, has increased faster than the Federal benefit
has increased in percentage terms.

And, indeed, we are among the higher States in terms of paying
an SSI supplement. So it just seems strange that the Federal Gov-
ernment would prop us up in detail on a benefit level that we
think would require money to be spent now that we could better
use in prescription drugs and some other things that are important
to the elderly.

Senator BoreN. This will actually hurt other programs. We've
been paying more than the Federal Government required and now
we are being penalized because we have had to drop back, but we
are still above the minimum level.

Mr. FuLton. Right. Oh, yes.

Senator BoreNn. And if this happens, we will be penalizing other
programs.

Mr. Furron. That's right. The way we would get that money is to
squeeze somewhere else because we are not in a surplus situation.

Senator BoreN. Would we further reduce our payments to the el-
derly, blind, disabled, if the change you are proposing is made?

Mr. FuLtoN. No, sir. We had a Governor’s commission that rec-
ommended that we phaseout the State supplement in Oklahoma.
Neither myself, the commissioner for human services, which is my
governing board, nor Governor Nye support that. We want to
maintain the benefit level where it is now.

But we don’t think we should be forced to go back and make a
catchup payment.

Senator BoreN. Right. I understand.

Let me ask quickly about one other point you raised that seems
astounding to me and that is this situation where if someone has
some money in the bank, say $1,000 in the bank, and they are just
a little bit over, $200 or $300 over the income level to qualify and
they are facing a $15,000 medical bill, as I understand, you said
that if their income was a little bit too high, they can spend that
income down and then quality for help.

Mr. Furron. That’s right.

Senator BoreN. But if this is in the bank, they cannot then do
that. They have this as an asset. So that they might be just $200
over facing a $15,000 bill, and yet they are totally disqualified of
any help. Is that correct?
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Mr. FuLtoNn. Yes, sir. Your numbers are a little off, but the basic
situation is exactly as you describe it. The Federal interpretation of
the current Social Security medically needy provision is that you
may spend down income but may not spend down assets or re-
sources. The SSI eligibility limit on resources, liquid resources, for
a single individual living alone is $1,600.

Senator BoreN. Right.

Mr. FuLToNn. If somebody has got $2,000 that they have managed
to accumulate in the bank, and they have that on the day they
enter into a hospital or some other service, they are ineligible for
the entire amount of the service, regardless of how big that bill is.

Senator BoreN. Thank you very much.

Thank you, Senator Long, for letting me go ahead. I have got to
go back and handle a program dear to you and that’s the work re-
quirement for food stamps.

Senator Long. I will address myself to Mr. Fulton.

You and others have made some very good points, and I'll take
note of what you said about the spend-down problem. I would like
to help on that, if I can.

Let me tell you the thing that concerns me, and I think it con-
cerns others. We need to get the best results we can from the
money we can make available, just as you do. -

I think I speak for the majority of this committee, and I think
the majority in Congress, when I say that we would like you to
have more latitude to run a program for the good of your people.
But we look out there and sometimes we just don’t think that the
administrators—I don’t say all, there are a lot of exceptions to
what I am going to say—as a group can really measure up in
having made the best use of the money they have.

Let’s just look at child support. You know, for years we had
people telling us that there is no potential for raising money there.
I don'’t believe you were one of them, and I don’t think your prede-
cessor was one of them. But they were telling us that there is no
Fotential; you aren’t going to raise any money by pursuing those
athers. But in fact we have raised a lot of money, about $1 billion
a year, I believe by making fathers help their children. Not just
children on welfare, but ones who otherwise would be potential
welfare clients, if we didn’t get them their support payments.

There is a tremendous potential there. And if I do say so, could
do a better job on child support enforcement to make those fathers
help support those children.

Now some of us, and I am one of them, would like to give the
welfare directors—you and others—the latitude to take money that
we are putting into AFDC and into food stamps and use that
money to help people get jobs. It has got to be cheaper to subsidize
an able-bodied person into some kind of employment than it is to
just pay that person to live on a welfare check. And it has got to be
better for society and for that person.

Some of the best information I get is from welfare case workers.
~ One of them told me about a situation where they had some suc-
cess in getting the Government to employ someone in a govern-
m?lnt installation who otherwise would be living on the welfare
rolls.
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This same ﬁerson went on to tell me something that I know to be
true—that when you call upon the Government to employ some of
these people, well, you are overlooking the big potential. The big
potential is out there in private enterprise.

If we take all that money we have available for food stamps and
all that money we have available here for cash payments and we
use a lot of that to subsidize those people into the employment in
private industry, it would reduce the rolls; you would benefit the
people; and in the long run you would save money on the program.

ow why can’t you get together with the other welfare directors
and come 1n here and advocate some of this? I gain the impression
sometimes that the average welfare director is very much interest-
ed in keeping his clientele. -

Not you, Mr. Fulton. I'm not talking about you. Oklahoma has
got a pretty good record in that regard.

But I do feel that if you look at the record of the average welfare
director, you wonder whether he isn’t more interested in maintain-
ing his clientele than he is in trying to get people off the rolls.

And I'm not saying we should put them off into s)overty. I'm
talking about moving them out of dependency into employment.

Now what can you tell us, if anything, that would give us some
ho&e that if we will support you, you can get something done? -

r. FuLToN. Senator Long, first, let me say that I agree with you
about the importance of trying to help people get independent in-
stead of prolonging or promoting dependence. There is nothing
more crucial in terms of administering these programs than to
make sure they aren’t viewed as long-term support mechanisms for
the majority of the recipients.

There are going to-be some that are going to stay on the caseload
a long time regardless of how good we are. But I believe that there
has been a transition, a transformation, and it’s still underway, re-
garding the way the leadership of the State human services agen-
cies see their job in regard to these clients.

We are stressing work. We are stressing the child support. We
are stressing low errors, good management in these programs.

And as Mr. Petit said, we are making headway with regard to
bringing the errors down. We have in Qklahoma a program of
work search, job placement. We use the work fare option as part 1
of our tools. It's several hundred any one time in our State that are
on work fare assignments. It's very useful. It's not the whole solu-
tion.

But we are placing now in Oklahoma, close to one-third of the
average caseload per year in jobs with our own efforts. And more
and more States are excited about that.

Now, Senator Loni, if I could just reflect a little bit. One of the
roblems that I think really has caused this, perhaps as you see it,
ack of focus on the work question was the way the WIN Program

operated. With the welfare staff basically being told this isn’t your
{';)b, you hand them over to the employment service, now what is
agf)ening with the WIN demos that <i'ou have authorized back in
1981 is that the work part of the needs of the welfare recipient is
coming back into the human services agency in a very big way.

And we tell our case workers, your job is the whole need of the

person and work opportunity and helping somebody to get ready
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for a job. That is a critical part of that. And I think that is happen-
ing much more throughout the country.
nator LonG. Thank you.

The CHAIRMAN. Senator Chafee.

Senator CHAFEE. Thank you very much, Mr. Chairman.

Mr. Censoni and Ms. Matula, I would like to talk about the life
safety code of 1985. As I understand the situation, currently small
community-based facilities must meet safety codes that are applica-
ble to far larger facilities. There is in existence a life safety code of
1985 which has been approved and adopted by the National Fire
Protection Association—so there is no question of danger or risk in-
volved here—that would permit the approval of the smaller facili-
ties without all of the costs that are currently being imposed upon
them bg' HCFA.

Could you give me some thoughts on that, Mr. Censoni?

Mr. CensoNI. You are correct in the statements about the 1985
life safety code. HCFA currently has two processes going on that
would, in fact, put that life safety code in place.

Those processes, in one case, have been going on, I believe, for
almost 2 years. I can’t remember exactly, but it has been a very
long time. And we fear that that is going to continue for a very
long time.

In the meantime, we are spending extraordinary amounts of
money in building small iroup homes for no particularly good
reason except that to get them qualified, they must meet the old
life safety code. When the new life safety code passes, those dollars
will be reimbursed to us by the Federal Medicaid system.

And, again, we don’t see much logic in waiting any longer.

Senator CHAFEE. In other words, what you are doing is building
facilities that meet a higher standard than really is necessary; is
that right? )

Mr. CensonI. That is correct.

Senator CHAFEE. So everybody loses.

What do you say to that, Ms. Matula?

Ms. MaTuLA. I agree, but it is not a State option to ignore the
Federal requirements.

Senator CHAFEE. I hope, in connection with this reconciliation,
that we can mandate that.

Second, what about the extension of the renewal period? It is
currently 3 years. I have some thoughts that it should be extended
to 5. What are your thoughts on that?

Ms. MaTuta. I think that's excellent. As it is now, it takes us so
long to get approval that sometimes we have to scramble to get our
programs in place. And before you know it, the time is coming up
where we have to prepare the Xocumentation for renewal. And we
are spending far too much time on that process and not on the pro-
gram. Five years would be great.

Senator CHAFEE. Now many people think that the idea of a small
home not meeting the ICFMR standards means a lower quality of
care or safety. Would either of you comment on that?

Mr. CensoNI. Well, just to say——

Senator CHAFEE. It kind of touches on the previous question.

Mr. CensoNI. In our experience, in fact, integrating people into
the community by making the houses smaller, we can afford to—
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we don’t have to do all these other things like 8-foot hallways and
sprinklers, et cetera. We think not only are the costs lower, the
: se}'vices are better, and we feel quite good that the people are very
safe.

Again, we are directly responsible for assuring the safety of indi-
viduals in these homes. We are not going to do anything that en-
dangers them.

Senator CHAFEE. Ms. Matula, same?

Ms. MaTULA. Yes. :

Senator CHAFEE. All right. Now another question. One of the
issues that we are thinking about during the reconciliation is some
method of fixing up this waiver program. And as I mentioned, 1
have a couple of proposals on this. But my question is this: Are
simple adjustments to this program enough? Don't we really need a
total reform of the Medicaid Program as it applies to the disabled?

Ms. MATULA. Both to the developmentally disabled, and I believe
to the elderly as well; yes.

Senator CHAFEE. Would you agree with that, Mr. Fulton?

Mr. FuLton. Yes, I would.

Senator CHAFEE. Now one of the problems with the ICFMR Pro-
gram, as I see it, is the conflict between the policies, like the
waiver, which are to move disabled people back to the community
and at the same time the so-called look-behind process which is a
detailed inspection and a levying of requirements by HCFA on the
states to meet certain standards.

And it seems to me what we are doing in this is putting the
States in the position of having to invest very substantial amounts
of capital into their institutions and, thus, diminishing the chance
of their ever having the funds available to develop a system of com-
munity-based facilities.

And is there any way of balancing this so that we can get the
mone‘y so that the States can move ahead with the community fa-

cility?

Mz'. Censon1. Well, the look-behinds, first of all, I think there are
some cases which have proved to be very important so I'm not
speaking against those. But we have in our written testimony indi-
cated ways in which we think dollars could be more wisely invested
by moving into the community rather than continuing to remodel
and to build up institutional systems. I think you touched, Senator,
earlier on the fact that by making either the waiver longer or
better yet by making it a permanent State plan amendment and
perhaps putting in some disincentives for States to continue to use
institutional services—if we are going to expand the community
base because it's better, then we ought to do something about dis-
gouraging the use of larger institutions that we want to get away

rom.

If those things were put together, then you would see, I think, a
much quicker and a much better community system developing;
less costly and much more aﬂpropriate.

Afsl it is right now, we are heading in the other direction, unfortu-
nately.

Senator CHAFEE. Do you agree with that, Mr. Fulton?

Mr. FurLtoN. Yes, I would. I think there is a balance to be hit
there. You cannot operate an institution that does not measure up
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to minimum standards, even while you are going through this proc-
ess.

Senator CHAFEE. OK. My time is up.

But, Mr. Chairman, the point I'm trying to make here is that
HCFA is levying requirements on the States to bring their institu-
tions up to certain standards that require very, very substantial
amounts of money. On the other hand there are many States desir-
ing to develop small community-based facilities and services—
where not only is the service for the individual far better, more
personalized and appropriate, but also in some instances it is
cheaper to have them there. These States are in a bind—the re-
quirement is that if they are going to continue to get Medicaid,
they have got to expend these millions on the institutions which
thsg intend to close or at least phasedown in the near future.

e are in a classic conflict between Federal funding biases and
the best system of care.

The CHAIRMAN. Senator Bradley.

Senator BRADLEY. Thank you very much, Mr. Chairman.

And thank you for your testimony.

I think State option is the preferred objective, I would like to ask
Ms. Matula if we don’t get State option this year, what other kind
of things would you recommend? In particular, are you supportive
of what was done in the House reconciliation bill where you limit
per capita costs under the waiver to 75 percent of institutional
care? Would you be supportive of the approach.

Ms. MaTtuLA. We are in favor of all of the recommendations in
that House bill. They did not, however, address the limit on num-
bers who can participate. And that’s a serious limit. It’s ironic that
we are limiting participation in the least costly service; whereas,
:ge hlave open-ended participation in the more expensive institu-
ional.

Senator BRADLEY. Mr. Censoni.

Mr. CensoNI. Our stress would be—and it is in our written testi-
mony—without getting into elaboration here, that we clearly
define into law habilitation services, work-related services, and es-
pecially supportive employment. Those are essential if we are ever
going to get off this dependency cycle that we are on.

Ms. MaTuLA. And that’s in the bill.

Senator BRADLEY. Would you support a waiver for 5 years? Ex-
tending the waiver from 5 years instead of 3 years? I think Senator
Chafee mentioned that. Would that be helpful?

Ms. MaruLa. Yes, sir. /

Senator BRADLEY. Would you support a freeze on the expiration
of waivers for a 2-year period, like for a cooling-off period, to try to
sort things out?

Ms. MATuLA. Yes; I would hope that it would catch me in that
net as well.
t;hSenator BrabpLEy. Well, the effective date might be important

ere.

-In your testimony you talked about HCFA regulations and how
they really seemed to reward nursing home bed growth. It's almost
as 1f the present system tells a State to build nursing homes and
then leave beds vacant so that they could be eligible.

My question is: What's a better indicator than nursing homes?
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Ms. MaTurA. Well, if you take the number of people who are in-
stitutionalized—and for the elderly population, if you would simply
index that to the growth in the number of elderly at certain age
levels—for the mentally retarded, it would be probably indexed to
the general population growth, at least it would give you some
room to reasonably grow. It's not a perfect measure, but it's a way
to take what exists today and allow for some growth in that popu-
lation tomorrow.

We are putting our heads in the sand if we think that the need
for these services will stay the same or go away.

Senator BRADLEY. If you limited the nursing home bed growth to
the growth of the elderly, and home services were increased, would
you still not have too many nursing home beds?

Ms. MaTura. You might. And, of course, we cannot control the
entry into those beds by people who are not Medicaid eligible. A
private-paying patient may enroll himself in a nursing home at
any time. I don’t know that you want to control that.

Mr. PETiT. Senator Bradley, if I could respond to that. The State
of Maine declared a moratorium on nursing home beds in 1979
after 500-percent increase in costs in about a 6 or 7 year period.

In the interim period what we have done is divert what would
have otherwise been an increased expenditure for nursing homes
into home-base care. The answer I think to your question is that
you need a balance approach that requires both nursing home care,
home-base care and other services.

It’s working very, very well in our State. We have also put nurs-
ing homes on a prospective reimbursement system, which is some-
thing that I think you should consider.

And as for the private-pay patients, the reality is about 85 per-
cent of them quickly become public-pay patients after a very short

riod of time. And the States could individually require that there

a classification and assessment of each of them before they
enter a nursing home, or you could do a one-felded swoop by re-
quiring the States to adopt that kind of a position, which I think
would be a very strong and supportive position of where the States
should be on this.

Senator BRADLEY. A concern that is expressed frequently on the
State option approved is that there is no way to limit the popula-
tion that would be eligible and suddenly a lot of people who
weren’t eligible would, in fact, come in under the program, and
program costs would explode. That's OMB and HCFA'’s concern.

Meanwhile, some in the House have the opposite concern which
is that if you gave States the option to run the program, it would
be used to restrict services.

My question to you: In the previous panel there was a recom-
mendation that we limit services to a very clear definition of what
type of individual would be eligible. Is that a workable approach?

Ms. MATULA. You mean a medical definition of those who would
otherwise be in an institution?

Senator BRADLEY. Yes.

Ms. MaTtura. Yes; I think that's workable. That’s how we are
doing it for our limited population now.

Senator BrRADLEY. Would you agree, Mr. Censoni?
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Mr. CeNsoNI. I think it could be done. Obviously, if that would
incrementally get us closer to where we need to be in terms of the
flexibility, we would definitely support it.

Senator BRADLEY. Mr. Petit.

Mr. PeTiT. No; I would not. I have yet to find an adequate defini-
tion of need at the Federal level for virtually any program. And
. the States do need more flexibility in this area.

Senator BRADLEY. Mr. Chairman, I had wanted to pursue a line
of questioning on what Mr. Petit and Mr. Fulton had to say about
employment opportunities for AFDC recipients. I would hope that
they would produce for the record any written materials they
would have regarding efforts of the States to reduce dependency.

Would you be willing to do that?

Mr. PeTiT. Certainly.

[The infcermation from Mr. Petit follows:]
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NATIONAL COUNCIL OF STATE
HUMAN SERVICE ADMINISTRATORS -

OF THE AMERCANPLBUIC WELFARE A5¢ - £7ON

1125 FIFTEENTH ST, NW , WASHINGTON, D C 20005

Suite 300
Telephone. (202) 293-7550

WIN: A WORTHWHILE INVESTMENT

The Work Incentive program (WIN) is the only source of federal money specifically dedicated
to helping recipients of the Aid to Families with Dependent Children (AFDC) achieve self-
sufficiency. As such, it provides states with an indispensable resource in their efforts to
establish efficient and effective employment and training programs aimed at reducing welfare
dependency. Elimination of the program would severely damage the employment efforts

and work program innovations now being undertaken by the states, further eroding the limited
system now available to help low-income families attain economic independence through
employment.

Program Description

WIN provides employment and training services for AFDC recipients who are required to
register for work-related training. Program emphasis is on placing the maximum number

of participants in self-supporting employment to reduce the nation's welfare assistance costs.

A wide variety of techniques are used by the states to achieve this end, including; job search
{i.e. job clubs, job development, oriéntation to the world of work, exposure to labor market
information), work experience, on-the-job-training, and vocational and other classroom training.

In states operating regular WIN programs, the program is jointly administered by the state’s
employment service and public welfare agencies, The state employment service agency
provides the employment and training services while the state public welfare agencyprovides the
supportive services needed. Four years ago Congress granted states more flexibility to design
and operate the WIN program by authorizing the WIN demonstration program. Under this
program WIN services are administered entirely by state public welfare agencies. Presently,

22 atates are operating WIN demonstrations.

WIN Accomplishments
Despite limited dollars, the states have bad measureable success with WIN.

Nationwide, states registered over one million AFDC recipients for WIN services in FY 84.
Roughly 35% of these registrants, 354,396, found jobs--38% more than in FY 83.

The resulting savings attributed to welfare grant reductions totaled $587 million; more than
double the $260 million in federal money invested in grants to the states for this period.

Individual states performance further exemplifies the success of both WIN and WIN demonstra-
tions,

- In Vermont--a WIN state that has traditionally been successful in moving welfare recipients
into paid employment--more than half of the total number of AFDC recipients registered
for WIN services in FY 84, 3,626 of 6,065 entered jobs. In Washington, another state with
a successful WIN program, 9667 AFDC recipients found jobs in FY 84, representing 48%
of the 20,172 registered recipients. In ldaho the results are even more impressive, more
than 75% of the 2,091 AFDC registrants-- 1580--entered employment.
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- States that have opted to run WIN demonstrations have teen equally as successful. Oklahoma
had 19,727 AFDC recipients registered for WIN demonstration services by the end of FY 84
of which 7,716--39%--found jous. In Arizona, 3,422 recipients entered employment
representing 39% of the 8,782 registrants,

Further accomplishments are expected as state continue to improve their employment initiatives.

- The Department of Labor estimates that the number of recipients who will find jobs
in FY 85 will increase to 372,115. This despite the fact the federal funding remained
a+ nearly the same level as in FY 84,

- The Department of Health and Human Services in an evaluation conducted of WIN demonstra-
tions found that in aggregate the number of individuals entering employment increased
within the first year of the program's operation alone. Moreover the federal expenditures
per entered employment had dropped in 13 of the 17 states reviewed.

The !mpact of Program Elimination

Elimination of funding for WIN would end one of the most important routesto self-sufficiency
available to welfare recipients who lack the skills and work experience to otherwise compete
successfully in today's labor market.

In a state survey recently conducted by APWA, the 25 responding states reported that approx-
imately 415,000 recipients would have no work program in which to participate, despite other
employment and training programs available, if WIN funding was eliminated. Consider what the
negative consequences would be accross all of the states.

S —
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WIN: PROFILE OF STATE PERFORMANCE (FY 84)

Registrants Placements Program Costs Program Savings

(Millions) (Millions)
Arizona 8,782 3,422 $ 2.4 $ 5.9
Connecticut 21,527 4,213 4.1 8.0
Idaho 2,091 1,580 2.3 4.1
Kansas 14,372 2,122 2.1 4.5
Maine 3,585 1,343 1.5 3.1
Massachusetts 37,080 8,816 19.9 26.4
Virginia 41,761 8,274 5.2 13.2
Washington 20,172 9,667 12.2 36.0

Data collected by APWA survey, May 1985,
Registrants - Average number of mandatory and voluntary registrants on an annual basis.
Placements - on jobs, subsidized or unsubsidized.

Costs - total federal and state funds expended for direct agency staff, as well
as employment, education and training activities.

Program Savings - AFDC grant reductions (does not include resulting savings in Medicaid
and Food Stamps)
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The CHAIRMAN. Senator Grassley.

Senator GrassLEY. Thank you, My. Chairman.

I would like to have any or all of you, but hopefully at least two
of you, respond to my first question. Do you feel that the proposal
to modify the AFDC quality-control program balances the need to
be fair to the States that have done what I consider a relatively
good job with getting things under control? Balancing that with a
need to be sensitive to States that have legitimate problems meet-
ing the error rate.

r. FuLToN. Senator Grassley, I will take a crack at that one.

I do believe that the Evans proposal and the Matsui proposal
both are very constructive efforts to deal with that balance. They
do not take the pressure off the States relative to continuing
progress on error rates.

ey do recognize, though, that there is some serious quirks and
deficiencies in the current quality-control design. Examples, my
State has had historically a very low error rate in AFDC. We
ticked up just a little bit over the target; we get a penalty. Many
other States are substantially higher than that in-errors and be-
cause they have come down some, they don't get a penalty.

Now that’s hard to accept in a State which has got tight manage-
ment and is trying to improve the technical error question. There
is i’ust a whole host of things that these two bills will give a work-
able way of dealing with that I think will pull us out finally with a
situation—with a set of rules that we can all defend.

The present situation is just—it is extremely punitive relative to
the way it works on the States.

Mr. Pemit. Senator Grassley, virtually every State endorses both
of those bills; thinks they would be a step in the right direction.

And I would note something that was raised earlier in someone’s
testimony or questioning. Part of the difficulty for the States is
each of the three major income security programs—Food Stamps,
AFDC and Medicaid—have become much more complicated to ad-
minister in the last 5 years. And we have literally had to double
our administrative staff in those programs at the same time that
we reduced our error rate by some 60 or 70 percent.

So, at some point, simplification and integration of those three
programs eligibility requirements would also cause the error rate
to go down.

nator GrassLEy. On another point, you use this term in your
proposal called “lower bound estimate.”” First of all, I'd like to have
some judgment from your point of view that that’s statistically
sound. But even more important, is this estimating method used in
anlzl other Federal program?

r. FuLtoN. That’s an argument among the statisticians in éxart.
It's a question of the error—the range of error. In setting the State
performance reading, you use the lower bound of confidence or the
middle point? 4 -

We believe that using the lower range would be reasonable,
given the deficiencies that do exist in the definitions, in the basic
data system. I'm not a statistician.

I understand that the process that we are using here was adapt-
ed from industrial practices on quality-control sampling. And that,
indeed, while we may not be able to prove that it is being used in
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any other Federal program, in these three programs—Food Stamps,
Medicaid and AFDC—we think there is a very credible argument
for using the lower bound so that basically you give the states the
benefit of the doubt on the error.

Senator GraAssLEY. A followup, then, that I didn’t anticipate
asking because I didn’t realize the source of it. You say there is
some use of it in industry. Is it generally accepted there, then?

Mr. FurtoN. Well, in industry, as I understand the process, when
you pull a product off the assembly line, you sample—you inspect
it to make sure that it measures up to the specifications. That
there is generally in that process a midrange apﬁroach. That’s a
fairly concrete specific kind of a thing to measure, however.

In this sg'stem, we are dealing with a lot of interpretative judg-
ments. And, of course, we are dealing with human frailty. And the
guestion of whether you apply rigidly a midrange approach to the

efinition of error is really what is involved here.

It’s a highly technical subject. And I think that the question of
midrange or i)wer bounds is one that is important. It is one that
probably reasonable people could differ on.

Senator GrRAssSLEY. I want to ask a question that maybe requires
a little philosophical response at this point because we are just
starting to see problems. )

Can 1 finish asking this question?

The CHAIRMAN. Sure.

Senator GRASSLEY. But it deals with what we refer to as a Katie
Beckett waiver. She’s a little girl from my State that you know is
ventilator dependent. There is a growing number of these children
that are very expensive to care for. And they do, in fact, create
quite a drain on the Medicaid Program.

Is there a need, from your expertise, to look at some alternate
funding sources? And I would say not just the public, but some sort
of a cooperative effort between insurance efforts, other private
source, and I suppose we would also have to involve HCFA in this.
Is there any dialog within your profession?

Mr. FuLtoN. There is concern about the Katie Beckett waivers.
We have got Medicaid experts here who probably can speak to that
better than me.

I do think that this is sort of the -ultimate in the catastrophic
coverage question. It is, how do we pay for extensive care that is
going to continue lifelong for a child who would otherwise be in a
hospital. And we obviously would pay incredible amounts if they
stag;ed in the hospital.

- I think the Katie Beckett waiver authority was a very useful
set, myself. But it’s not the ultimate answer. :

Senator GrassLEY. Do you have some thoughts along that line?
Particularly, outside of just the Federal Treasury.

Ms. MaTturA. Exactly. This is something that I think we need to
have an open dialog with our insurance commissioners on because
it is the ultimate in catastrophic coverage, just as long-term care is
catastrofphic coverage. Whether this or organ transplants, these
kinds of things can make such a tremendous drain not only on a
State budget, but if &rou have county participation, it can quadruple
that county’s expenditures. Do we want this to be a purely publicly
supported program? If so, Medicaid and the waivers is an excellent
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way to go. Should we have some risk pooling on this? Most insur-
ance companies liability is limited. Only Medicaid’s is unlimited.

So, I definitely think we need the private sector to join with us
in this. I'm not sure what cooperation we would get, though.

Senator GrAssLEY. I would like to say to the chairman that I
have been doing some thinking along that line. Maybe other mem-
bers have as well because I don’t know who else is involved.

But I would like to ask the committee to take an elementary first
step in this direction before we get done with the process of recon-
ciliation. And I’'m not talking about a proposal, but some approach
of studying it so we can bring the thoughts together.

Ms. MatuLa. Would you expand it to mean any large expendi-
ture? Because we are now facing heart transplants, heart and lung
transplants.

Senator GrassLEY. I haven’t gone that far.

Ms. MaTULA. In terms of a catastrophic approach.

Senator GRASSLEY. I'm going to have to speak to some of the
others members of the committee on it. But I just want to bring it
to the good chairman’s attention.

The CHAIRMAN. Senator Chafee.

Senator CHAFEE. Thank you, Mr. Chairman.

I'd like to talk to Mr. Petit a minute on the testimony he gave,
which I found very interesting and helpful.

On page 3 of your testimony you talk about sevices to prevent
adolescent pregnancy. It seems to me that that proposal gets to the
heart of one of the most troubling and massive problems we face in
the country today. The statistics on adolescent pregnancies are
overwhelming and discouraging. Something like nearly half a mil-
lion adolescent ﬁregnancies this year.

Mr. PeTiT. There are about 1.2 million adolescent pregnancies
and 600,000 adolescent abortions.

Senator CHAFEE. Well, that’s even more than I thought. It’s a tre-
mendous number.

Do you have any particular program-in mind that you can refer
to or that you know of that seems to have worked?

Mr. Pemit. There is no single best waﬁ to approach this particu:
lar problem. There are two approaches that seem to be divergent in
the public’s opinion in terms of dealing with this issue.

One is to encourage kids to not have sex. And the second one is
to provide kids with the contraceptives necessary to prevent preg-
nancy once they decide to engage-in sex. There is a profound philo-
sophic debate on that issue, as you know. The reality is that they
are already engaged in sexual activity, and they are becoming
pregnant in record numbers. And, most importantly, they are be-
coming gregnant and giving birth in record numbers out of wed-
lock, and are retaining their children. o _

We estimate that more than 90 percent of all young girls who
are givirag birth_to babies are retaining their children out of wed-
lock. And on a national average, we are now approaching a 50-per-
cent rate of out of wedlock births among teenagers.

I think that what it gets down to eventually is the perception by
many of our young kids that they don’t really feel they have op-
tions; they are not interacting much with adults; adults feel very
uncomfortable in approaching them with this problem.
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The truth is that parents and churches are not addressing this
issue. Most schools are not addressing the issue. And the message
that kids are getting comes from our national media.

And if you take a look at where the rock industry is, and where
television and where Madison Avenue is, they spend morning,
noon, and night pedaling sexuality to children as a means of mar-
keting their goods.

And it is the height of hypocrisy for me that ABC, CBS, and NBC
2 or 3 weeks ago rejected the most modest public service announce-
ment to present to our teenagers and the public on this whole ques-
tion of using contraceptives. An ad, by the way, that was prepared
by the American College of Obstetricians and Gynecologists,
hardly, you know, a group that is promoting promiscuity.

So, I think sir, that the Federal Government, financially, has a
very compelling reason to be interested in this problem.

Senator CHAFEE. Well, there is no question they have got a com-
pelling interest because the cycle of teenage pregnancy, the teen-
age unwed mother, no education, illiterate in many instances or
semi-illiterate, no job, and the feeding of the whole cycle of poverty
continues from there.

Mr. FurtoN. Senator Chafee——

Senator CHAFEE. Unless you have got a solution.

Mr. Furton. I was only going to comment that we wind up with
the mothers, teen mothers, in our AFDC Programs. And one thing
you asked about was model programs.

_ T just wanted to comment that in Oklahoma we have a waiver of
the aged child. And we are working intensely on the employment
{g‘ont with young mothers. Employment and training and educa-
ion. '

And that's making some headway.

Senator CHAFEE. I don’t want to mix a metaphor, but that’s after
the horse is out of the barn, isn’t it?

Mr. FurToN. That'’s true.

Mr. PETiT. Senator, the answer is to talk with kids about this.
And when they decide to become sexually active, it's to be realistic
about it and provide them with contraceptives. There isn’t any-
thing else.

Senator CHAFEE. No.

Mr. PETiT. And that’s something that we all have a lot of prob-
lems with.

Senator CHAFEE. Thank you.

I don’t know who touched on the issue of estate management. It
-was either Mr. Petit or Mr. Fulton. How frequent is the transfer of
assets to a trust b§ potential beneficiaries? Who touched on this?
Was that you, Mr. Fulton, in your testimony?

IVII)xl' FuLrtoN. I didn’t directly comment on it, but that is a serious
problem.

Senator CHAFEE. You know, the very word “trust” is a word that
most people don’t rush to—setting up trusts. That may be all right
for wealthy people coming into the Federal Government, but I
can’t believv somebody with $30,000 or $20,000 rushes out and sets
un a trust.

Mr. FurLton. We are making the funeral industry a banking
trust company. I mean really that is such a serious problem in my
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State I'm about to recommend that we just flaunt the Federal law
and put a limit on it.

Senator CHAFEE. What do you mean? They rush out and pay for
their funeral expenses or something like that?

Mr. FurLtoN. You set it up in burial trust of unlimited amount.
And then after the burial is over, the family gets the distribution
and they remain—I mean they have gotten care for the family in
the meantime through the—for the elderly person through the -
Medicaid Program.

Senator CHAFEE. Is that right?

Ms. MATuLA. This is a very serious problem. Both Business Week
and now the New York Times have written articles advising people
how to hide their money to become eligible for Medicaid for nurs-
ing home care.

Senator CHAFEE. Well, you learn something every day. I thought
it was—somebody told me lawyers were advertising on how to do
this. But it’s the funeral industry.

Ms. MATuLA. It's the New York Times right now.

Senator CHAFEE. And so you go to the funeral home and funeral
director says give me $50,000 and I'll take care of your burial and
anything that is left over—do they leave anything over?

Mr. FurroNn. Well, quite often they do.

Senator CHAFEE. It must be a tremendous temptation not to.

So they handle that money in trust for the—gee, I wonder what
the taxation ramification is? Who is the tax to? Well, maybe they
avoid the problem by not paying any tax.

All right, thank you. -

The CHAIRMAN. Senator Grassley.

Senator GrAssLEY. No questions.

The CHAIRMAN. Thank you very much, all of you, for coming. We
appreciate it.

Now if we can move on to Mr. Dempsey, Mr. Kilroy, Mr. Myers
and Mr. Snyder.

Let’s wait just a minute for the people in the back who are leav-
ing and then we will proceed.

If those in back who are leaving could move out and close the
door, please, we would appreciate it.

All right, Mr. Dempsey, go ahead.

'STATEMENT OF MR. WILLIAM H. DEMPSEY, PRESIDENT,
ASSOCIATION OF AMERICAN RAILROADS

Mr. DEmMpSEY. Thank you, Mr. Chairman.

I am accompanied by Mr. Charles Hopkins, who is the chairman
of the National Railway Labor Conference, the bargaining arm of
the industry. Both he and I served as management members of the
Railroad Unemployment Compensation Committee that was estab-
lished by Congress in the 1983 legislation to review the problems
that beset the unemployment system of the railroads.

Dr. Myers, as you know, is the chairman. Mr. Kilroy, who is with
us, is a union representative, and he was joined on the union side
by Mr. John Sytsma, president of the Brotherhood of Locomotive
Engineers.
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The system is in difficulty, as you know. During the last reces-
sion, we dropped about 20-odd percent of our employees.

The CHAIRMAN. Hold on just a minute.

Could we close the door to the room, please, or quiet down the
hallwag?

Go ahead.

Mr. DEmpsey. And that put the whole system into a tailspin. We
borrow not from the Treasury as the States do, as you know, but
rather from our own railroad retirement account. And at the
present time, the debt of the unemployment account to the retire-
ment account is in the range of $800 million. And, obviously, that
debt has got to be taken care of.

The Railroad Unemployment Compensation Committee has made
its recommendations to the Congress, and I'm sure that Dr. Myers
will review those recommendations with you. They are set out in
our testimonl);.

I would like to make several points about those recommenda-
tions. In the first place, this is a matter of grave urgency. Under
the 1983 legislation, the authority of the unemployment account to
borrow from the retirement account expires at the end of this
month. The Retirement Board has now issued regulations under
which as of October 1, benefits will be reduced by 20 percent, and
the railroads will be called-upon to pay 8 times a month instead of
quarterly. This will impose a grave burden upon us, both in terms
of cost and administrative difficulties, and, of course, it will be;a
hardship on the employees. So, something needs to be done very
promptly.

The committee explored basically two approaches: One, the one
recommended by the administration which is to abolish the Feder-
al system and go to the State-Federal system in all the States.

And the other was to restructure the existing system.

The difficulty with abolishing the present system, in our judg-
ment, is a financial problem. The unions have other problems with
it. But from our perspective, the problem is that the administra-
tion's program would cost the railroads about $1.6 billion more
than the recommendations that the committee has made to re-
structure the (fresent system by the year 2000.

And, accordingly, we, on the management side, join with Dr.
Myers and with our union colleagues in recommending a restruc-
turing of the present system.

One essential element in the recommendations of the committee
has to do with the interest problem. A very large part of the debt is
accounted for by interest. And, accordingly, since it is simply inter-
est owed not to the Federal Government but rather to ourselves,
that is, the railroad retirement account, and since it is clear that
the railroad retirement account is in good shape, the committee
recommends forgiveness of that interest.

The only relevant issue, it seems to us, would be whether that
would threaten the fiscal integrity of the retirement account, and
it would not.

There is an alternative approach. And that has been recommend-
ed by the Retirement Board. Pursuant to the 1983 legislation, the
Retirement Board must report to the Congress on the status of the
retirement account each year, and recommend whether or not a
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part of the railroad tax could be diverted to help in taking care of
the unemployment debt.

And the Board has so recommended. That is to say, a 1-percent
diversion. They estimate that that would—together with the repay-
ment tax that was imposed on the railroads in 1983—pay off the
whole debt with interest by 1989 or 1990.

That, to us, is an acceptable alternative to forgiveness of the in-
terest. But one or the other, we submit, really must be done.

That is the main problem. And I will conclude my remarks by
drawing your attention to H.R. 3128, reported by the House Ways
and Means Committee. That bill simply imposes staggering taxes
upon the rail industry. It does nothing about restructuring the ben-
efit system at all. And that was the union’s contribution—restruc-
turing of the benefit system to reduce our costs by about 11 percent
a year.

And it does nothing with respect to either forgiveness of interest
or diversion of the rail retirement tax. And, therefore, it imposes
this, we think, awful burden upon the industry. Qur taxes in 1988
could be as much as 17% percent of taxable payroll.

The CHAIRMAN. Say that again.

Mr. DempseY. Our taxes in 1988, under the House bill, could be
as high as 17% percent of taxable payroll. Just for the unemploy-
ment part of our taxes.

The CHAIRMAN. I understand.

Mr. Dempsey. All of that—without taking care of the problem be-
cause even this would not pay off the debt.

So, what we urge upon the Senate and upon this committee, Mr.
Chairman, is an integrated approach along the lines of the recom-
mendations of the Railroad Unemployment Compensation Commit-
tee.
Thank you.

The CHAIRMAN. Thank you, Mr. Dempsey.
[The prepared written statement of Mr. Dempsey follows:]
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William H. Dempsey is the President and Chief Executive Officer
of the Associstion of American Railroads, and Charles I. Hopkins, Jr. is
the Chairman of the National Railway Labor Conference. The AAR represents
aloost all of the nation's Class I railroads in a wide variety of matters,
including legislative matters, that concern the railroad industry. The
NRLC represents almost all of the nation's Class I railroads in national
collective baréalning with representatives of their employees and in regavrd
to other matters concerning labor-management relations in the railroad
industry, including negotiations with the railroad unions upon recommenda-
tions to de made to the Congress in regard to the Railroad Unemployment
Insurance Act (“"RUI Act”). Thus, we are the principal officers of the two
railroad associations directly concerned with unemployment compensation
legislation affecting the railroad industry.

We also are the two management members of the Railroad Unemploy-
ment Compensation Committee ("RUC Committee™) estasblished by Section 504 of
the Railroad Retirement Solvency Act of 1983 (P.L. 98~76) to review the
railroad unemployment and sickness insurance systems ("RUI system") estab-
lished by the RUI Act and to submit a report and recommendations to the
Congress., The fact that we served on that Committee, and participated
personally in its numerous meetings, reflects the importance which the
railroad industry places upon legislation restructuring unemployment
conpenuti-on in that industry.

We appreciate this opportunity to appear before the Committee on
behalf of our associations and their meamber railroads. We recognize that

the broad subject to which the Committee's hearings are directed, deficit
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reduction, involves many watters in sdditicn to the RUI system. While we
share the general concern about the deficit, any legislation that affects
the RUT system directly affects the-railroad industry and this Joint State-
ment primarily is limited to that subject::! The RUC éoanittee has recoa-~
mended a balanced program for restructuring the RUI system in a manner that
should restore and assure future financial solvency through benefit changes
as well as tax increases in a manner that is fair to all concerned. That
program has the support of both the railroads and their eamployees. The
Railroad Retirement Solvency Act of 1983 enacted a similar program in
regard to the railroad retirement system, which has successfully restored
the financial solvency of that system, as well as laying the groundwork for
such an approach to the RUL system through its creation of the RUC Committee.
We are deeply concerned that the Congress may lose this oppor-
tunity for a thoroughgoing and balanced restructuring of the RUI systenm
through a narrow concentration upon the tax aspects alone as a part of
broader deficit reduction legislation. 1In the past, when both the tax and
the benefit aspects of the railroad systems may be sffected, while the
respective House and Scnate Committees having jurisdiction over either the
;ax or benefit aspects of the legislation have generally limited their
direct recommendations to that aspect over which such jurisdiction exists,
that has been done in regard to a single bill in a coordinated effort to
treat all aspects of the problem before the Congress. That was what was

done in regard to the Rafilroad Retirement Solvency Act of 1983, for

#/ We also discuss a provision in H.R. 3128 that would adversely affect
the railroad retirement system.
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exanple, and that is what we urge be done in regard to legislation restor~
ing the financial solvency of the RUI systea. )

3ut even if the Committee should deal with unemployment insurance

part of brosder deficit reduction legislation, it should not

* -egislation in that regard that is inconsistent with the tax

a ¢ the program recommended by the RUC Jommittee and incompatible
with other aspacts of that program, and that would place the entire burden
of restoring the financial solvency of the RUI system upon the railroads
alone. Unfortunately, that {s the approach that was followed by the House
Ways and Means C(nnlstee in Title IV of H.R. 3128, reported on July 31,
1985. The railroads are strongly opposed to that aspect of H.R. 3128 and
urge that its approach be rejected by this Committee and by the Congress.

INTRODUCTION vl
The RUI Act was enacted in 1938 to provide an unemployment

compensation system, effective July 1, 1939, for unanplo&ed .workert in the.
raflroad industry. 45 U.S.C. $§ 351 et seq. In general, .nder the RUI
systea the circunstances in which nme.uployueht benefits are payable, the
dafly amount payable snd the maximum period for which benefits may be paid
are identical for eimilarly situated individuals regardless of the locatio'n
of their work or residence. The payment of those benefits is financed
through uneaployment “"contributions” or taxes iamposed upon the railroads
with respect to compensation paid to their employees at a rate that is

identical regardless of where the particular railroad operates. If the
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revenues from those taxes are insufficient fully to fund the payment of
benefite, as may occur in gertody of high unemployment, the Railroad
Unemployment Insurance Account ("RUI Account”) borrows the necessary addi-
tional funde from the Railroad Retirement Account, wht'c;t borrowings arc
repayable with interest.

Effective with the establishment of the RUL system on July 1,
1939, the railroads and their employees were taken out from under the
coverage of the previously established federal—~state unemployment compensa-
tion ("UC") system which continues to provide unemployment compensation to
unemployed workers in other industries. BEach state has its own UC system
that in general is governed by the laws of that state, including such
things as the circumstances in which a benefi{t is payable, the amount of
the bénefit payable, the length of the period for which it may be payable,
and the taxes imposed upon covered employers for use in funding the payment
of those benefits. Thus, those and other esgsential features of an uneam
ployment compensation system may vary from state to state. However, the
Pederel Unemployment Tax Act {"FUTA") imposes a federal unemployment tax
(now 6.2% of wages up to a $7,000 annual maximum), most of which (in
general, all but 0.8%) uay be offset by credits for state unemployment
taxes pald to states that comply with certain specified standards or
requirements (as uniformly is done). See 26 U.S.C. §§ 3301 et seg. Among
other things, when revenues from unemployment taxes are insufficient to pay
full benefits, a state UC system may borrow the necessary additional funds
from the Federal Uneaployment Account (and thus in effect from the General

Treasury), which borrowings are repayable without interest if made before
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April 1, 1982 and repayable with interest i{f made thereafter., See 42
U.S.C. §§ 1104(g), 1321-1324,

A 1946 amendment to the RUI Act established a system of sickness
insurance benefits for railroad employees, effective July 1, 1947. 60
Stat. 722, In general, the benefits payable, the qualifying requirements
(other ‘than requiring sickness rather than unemployment), etc., are similar
or identical to those provided in regard to unemployment, and both types of
benefits are payable out of the RUI Account from the revenues generated by
eaployer contributions or taxes plus any necessary borrowings from the
Raflroad Retirement Account. Although five states and Puerto Rico have
established systems providing sickness benefits in some circumstances, in
general other industries are not subject to even a roughly comparable
statutory sickness insurance system at efither the state or federal level.

The independent RUL system operated without any serious financial
problens for over four decades. For example, all loans from the Railroad
Retirement Account had been repaid so that none were outstanding in either
FY 1979 or FY 1980. However, during the severe 1981-83 recesaion average
railroad employment dropped from 503,000 in calendar year 1981 to 398,000
in 1983. This decline of more than 20X naturally had a severe lapact upon
the RUI system, By the end of FY 1983, outstanding borrowings from the
Railroad Retirement Account aum;nted to $575 million and that debt has
incressed because of the interest burden even though the economic recovery
that was then underway brought about stability in railroad eaployment and a
declining rate of unemployment. Moreover, while the Railroad Retirement

Account is funded thrcugh railroad retirement taxes paid by the railrosds
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and their employees, so that in effect such borrowings were from the
railroad industry's money, the Railroad Retirement Account also was in
financial difficulty by reason of the recession as well as other factors.

The Railroad Retirement Solvency Act of 1983 dealt fully and
effectively with the financial problems of the railroad retirement system,
including both increases in the railroad retirement taxes payable by the
railroads and their employees and reductions in benefits otherwise payable
to retirees. That system is now solvent and, according to the estimates of
actuarial experts, is expected to remain solvent for the foreseeable future.
The 1983 Act also included some .-interim measures to improve the fimancial
condition of the RUI system, including a 50% increase in the unemployment
taxes payable by the railroads through an increase in the monthly maximut
taxable compensation from $400 to $600 effective January 1, 19§&.

The Congress difd not in that 1983 legislation, however, undertake
a full or permanent solution to the finaancial problems of the RUI system.
Rather, Sec. 504 of the Act provided for the establishment of the RUC
Committee, comprising two members selected by railroad management, two
members selected b, railroad labor, and a fifth neutrsl member (Chairman)
selected jointly by the partisan members. The RUC Committee was directed
to "review all aspects” of the RUI system, including "alternatives to the
railroad unemployment insurance system such as covering railroad employees
under the Federal-State uneamployment compensation system.” The Committee
was further directed to report its recommendations to the Congress, includ-
ing recommended means for repaying all loans from the Railroad Retirement

Account "before December 31, 2000."
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The Congress also in ;ffect provided incentives for agreement
upon & workable solution. Under Sec. 302 of the 1983 Act, the authority of
the RUI Account to borrow from the Railroad Retirement Account {s termi-
nated as of September 30, 1985, so that payment of unemployment and sick-
ness benefits after that date will not be assured unless the necessary
legislation 18 enacted before that date. In addition, Sec., 231 of the 1983
Act imposes upon the railroads a Railroad Unemployment Repayment Tax,
effective from July 1, 1986 through September 30, 1990. The Ways and Means
Committee, which originated that provision, noted, among other things, that
1t was not intended to forestall "careful consideration [of] a-ny alterna-
tive mechanism for the repayment”™ of the loans from the Railroad Retirement
Account that might be recommended by the RUC Committee. H. Rept. No. 98-30
(Pt. 2) =t 39.

As noted at the outset of this Statement, we were the management
members of the RUC Committee. That Committee was very fortunate to have
the services of Dr. Robert J. Myers as its public member and Chairman.
While we did not always agree with Dr. Myers, we have no doubt of his
{mpartfality, fairness, expert knowledge, and unfailing patience and
courtesy, and we are pleased to have this oppdrtunity to express our deep
appreciation for his services. It was also a pleasure to work with the
labor members of the Committee -— Messrs. Richard Kilroy and John Systma.
The Committee also received extensive technical assistance from the
Railroad Retirement Board and its staff.

The final Report of the RUC Committee (“Report™), dated June 29,

1984, has been submitted to the Congress. As the Committee stated on page
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3-1 of its April 1, 1984 interim report to the Congress --

"« o« o the approach of the Coummittee will be to examine

two alternatives -- (1) matintaining the RUI program in

its present independent.form and (2) merging the RUL

program into the state programs, with special emphasis

on the necessary transitional provisions. The Committee

will develop what it believes to be the best way to

implement each of those two concepts before passing

judgment on its final recommendations.”

A consensus agreement was reached by all members of the RUC
Committee in regard to "the best way to implement” continuation of an
independent RUI system. That "consensus package” of proposals which would
place the RUI system on a sound financial footing, including repayment of
the loans from the Railroad Retirement Account before the end of the year
2000, also constituted the final recommendation of Dr. Myers and the labor
meabers for legislative action by the Congress. The labor members were
unalterably opposed to any proposal for terminating the RUL system so as to
bring railroad employees within the coverage of the federal-state UC

\
system. The management members reached agreement with the Chairman on
principles to be recommended in that regard, and we aiso favored coverage
of the railroad industry by the federal-state UC system i{f that could be
done through provisions that would not impose undue burdens upon the
railroads.

While we continue to belfeve that that approach is sound in
principle, on the basis of the information now available to us we have
concluded that it is not now feasible as a practical matter. Thus, we now
belfieve that the consensus package recommendations for continuing the RUI

system are to be preferred to the alternatives that we have reviewed. Our

position has changed as a result of occurrences since the Report of the RUC
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Committee that have led us to conclude that there appears to be no reason-
able é;oapect for the enactment of legislation placing the railroads under
the coverage of the federal-state UC system in a manner that would not be
prohibitively costly to the railroads.

While the Offf{ce of Management and Budget ("OMB"), without
awaiting the RUC Committee's Report, had proposed in the FY 1985 budget
legislation (subsequently introduced in the last Session of the Congress as
H.R. 6068) for a transition to coverage by the federal-state UC system 1in a
manner that was plainly objectionable to the railroads, we had thought that
there was at least some prospect of reaching agreement with OMB (particu~
larl} in the light of the Report) upon a proposal that would be acceptable
to the railroads. However, our efforts to do so have not been successful
and, indeed, the legislation proposed this year by OMB appears to be even
more costly -- and thus even wore objectionable -=- to the railroads.

Hence, we do not now see any prospect of reaching an agreement with OMB
upon proposed legislation for federal-state coverage that the railroads can
support.

Moreover, with the agreement of OMB, our experts did work closely
with experts at the Department of Labor in further refining a methodology
for estinating as accurately as possible the costs of coverage by the
federal-state system so as at least to reach common ground in that —
regard., This effort has made clear that even the suggestions we made in
the Report of the RUC Committee for a transitfon to coverage by the
federal-state UC system would be much more cosfly to the railroads than

would enactment of the consensus package. The estimated costs to the
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railroads for the years 1986-2000 is $3.22 bfllfion L{f the RUI system is
continued as revised in accordance with t\he consensus package. The
estimated cost is $3.85 billion if the railroad industry is covered by the
federal-state UC system in accordance with the transition we suggeated in
the RUC Committee Report, or $630 million more. 1f the Administration's
proposals for coverage of the railroad industry by the federal-state system
should be enacted, we estimate that the cost to the railroads during that
1986~2000 period would be $4.82 billion, or some $1.6 billfon more than the
cost of the consensus package.

The consensus package has the further advantage of according with
the preferences of our employees as expressed by their union represeata-
tives. Even though higher unemployment benefits would be payable on an
average or overall basis 1if railroad employees were covered by the state UC
systems, the RUI system provides a unfiform benefit rather than one that
varies as between the various states, the RUI system provides a benefit in
some circumstances where a benefit would not be payable b;' the state
systems, and the centralized RUl system avolds any question as to what
system is applicable to a particular employee. Such considerations might
be outweighed by the logic, at least from the viewpoint of the railroads,
of ;ransfetrlng to the federal-state system if the cost were not prohibi-
tive. In circumstances where it has become apparent that the overall cost
of complying with the desires of the employeces will be far less than any
likelyyalternative, obviously it fs in the interest of the railroads to
Join forces with their employees from the standpoint of labor-management

relations as well as from an immediate monetary standpoint. We submit also
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that ft {s in the public interest to enact legislation that directly
affects only the railroad industry, would be less costly to the fndustry
than any likely alternative, and is supported by both railroad management

and railroad labor.

THE CONSENSUS RECOMMENDATIONS OF THE RUC
COMMITTEE FOR CONTINUATION OF A REVISED RUI SYSTEM

In agreeing to a consensus package concerning the best way to
continue a revised RUIL system the members of the RUC Committee necessarily
had to compromise their individual views. While we individually believe
that some aspects of the RUI system could be further improved, we are
satisfied that the consensus recommendations will result in a financlally
viable system that is acce>ptab1e to both the railroads and their employ-
ees. Before elaborating upon the essentifal elements of the consensus
package, we want to emphasize as stroongly as we can that it 1s an
iategrated package, each element of which 138 vital to the consensus
agreement, and we urge that it be adopted by the Congress without
significant change.

The actuaries estimate that the RUI system would be in sound
financial condition if the consensus package should be enacted. This would
be achieved through a combination of (1) modifications in eaPloyee benefit
provisfons, (2) increases in maximum employer coutributions or taxes, (3)
improved administration of the system (including experience rating), (4) a
one-time federal payment intended to provide some recompense for past
discriminatory treatment of the system as compared to the state systems,

and (5) a set aside of interest on the debt to the Railroad Retirement
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Account. The consensus psckage also provides for repayment of the system's
debt to the Railroad Retirement Account by the end of the year 2000. All
interested parties -~ the railroads, their employees, and the federal ,
government -- would make some ;acrifices, although mo;c of the burden o;
placing the RUI system on a sound financial basis would be borne by the
railroads and their employees.

Benefits payable. The maximum daily benefit now payable for both
sickness and unemployment is $25, which {s the equivalent of $125 per
week, 45 U.S.C. § 352(a). That maximum amount {which is payable to almost
all beneficiaries) has not been increased since 1976, It is recommended
that the daily maximum be increased to $27, and that the $25 amount be
indexed for future benefit years by two-thirds of the increase in national
average wages. See Report at 3-25 and 3-26.

A $27 daily benefit is equivalent to a $135 weekly benefit, while
the average weekly benefit that would have been payable to railroad
employees by the state UC systems, as weighted by railroad employment in
the various states, amounted to $160.70 in January 1984. See Report at
4-3. 1In view of that fact and the further fact that RUI benefits have not
been increased since 1976, the proposed $2 increase in the existing max{mum
daily benefit s both a modest and a defensible 1ncré;se.

The proposed two~thirds indexing (which would be supported by a
comparable indexing of the taxable wage base) also {s & substantial, and in
our view critical, element in asshring that the solvency of the RUI system
will not be undone in future years. Obviously, two-thivds indexing is

preferable from a financial point of view to the 100% indexing utilfized by
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the state UC systems that index benefit levels and also utilized for social
gecurity and tier 1 raflroad retirement benefits. And, we are convinced
that in the long run it will result in lower total benefit costs than would
a system of occasional, but relatively large, increases which 1is likely to
occur {f some indexing is not provided. Moreover, the gradual increases
afforded through a statutory indexing procedure should avold the necessity
of future resorts to tha Congress for legislated specific increases.

Tighter qualifying requirements. Under present law, in order to

be eligible for unemployment and sickness benefits, an employee must have
earned at least §$1,500 in creditable wages during his base year, which
generally is equivalent to about two and one-half months of employment
since no more than $600 may be credited in any month. 1In addition a new
hire must have had compensated service in at least five woaths of the bage
year., 45 U.S.C. § 353, as amended by Sec. 411 of P.L. 98-76. It is recom-
mended that the qualifying t:se-year compensation be increased to five
times mor;thly maximum compensation, and that all employees be required to
have compensated service in at least six months of the base year, effective
July 1, 1985. See Report at 3-27. This will provide greater assurance
that benefits are limited to regular employees, and will result in savings
estimated at $242 million through the end of the year 2000.

Benefits now are paysble for each day of unemployment or each day
of sickness during l4-day registration periods, but excluding four of those
fourteen days. &5 U.S.C. § 352(a). Since the four excluded days in effect
allow for normal rest days, this means that there presently is no effective

waiting period before benefits are payable. It is recommended that bene=-
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fits be payable for only seven of the 14 days in the first registration
period, which in effect would provide a three~-day waiting period. See
Report at 3-28. While most state systems require a one-week waiting period
before unemployment benefits are payable, this recomme'ndation will result
in substantial savings to the RUI Account, as well as coming closer to
approximating state requirementa. Those savings are estimated to amount to
$135 millfon through the year 2000.

Stated in different terms, it is estimated that these two recom-
mended tightenings of qualification requirements together will reduce the
total benefits otherwise payable by over 11%.

Unemployment taxes payable and experience rating. Under $ 8 of

the RUI Act, the unemployment tax rate imposed upon the railroads may vary
from 0.5% to 8% (depending upon the balance fn the RUIL Account as of
September 30) and that rate i{s applied to monthly compensation or wages up
to a $600 waximum. 45 U.S.C. § 358, as amended by Sec. 503 of P.L.

96-76. Since the RUI Account is in debt to the Railroad Retirement
Account, the tax rate 18 now 8%. Unlike the state UC systems, the RUL Act
does not now provide for experience rating so that all the railroads pay
the same tax rate regardless of the employment experience of a particular
railroad's work force. It is recommended that the maximum tax rate be
increased to 12% of monthly taxable compensation; that the actual rate
payable by a particular railroad be determined by experience rating
(subject to that maximum), except that a surcharge would be imposed on all
employers in the event that the balance in the RUL Accm‘mt reaches an

unacceptably low level; and that the monthly maximum on taxable compensa-
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tion be indexed in a manner comparable to the indexing of the daily maximum
benefit (i.e., on s two-thirde basis). See Report at 3-11 through 3-19.

By bniné an employer's effective tax rate in large measure upon
the relative extent to which that employer's work force is employed or
unemployed, an i{ncentive {s provided both to keep employment as high as
otherwise 18 feasible and to police claims for unemployment benefits so as
to determine whether those claims are justifiable. The latter function
would be facilitated by a further recommendation of the.RUc Committee under
which affected employers would have a right to participate in the claims
process, and thus to provide relevant information and to object to claims
that do not appear to be justifiable, including rasort to judicial review
if necessary. See Report at 3-28. While employers have that right under
the state UC systems, no such right 1is now provided by the RUI Act. 1t is
anticipated that these recommended changes would reduce the unemployment
rate, and thus the cost of uneamployment benefits, although the amount of
any savings has not been quantified.

The recommended 12 maximum appears to us to be as high as one
reasonably can go. A railroad experiencing a relatively bigh level of
uneaployament is likely to be in financial difficulty already, and it is
{mportant to avoid a situstion where the unemployment tax rate payable
could go so high a&s to endanger the railroad's continued existence. The
recoamended indexing of the taxable wage base will prevent that maximua
from in effect being eroded, as well as keeping the applicable tax rate at
a relatively stable level., By providing for surcharges {ranging from 1.5%

to 3.5% of taxable compensation) 1f the balance in the RUI Account falls
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below specified levels, there will be virtually complete assurance that any
future borrowings by the RUL Account will efther be avoided or proamptly
repaid. On the other hand, a tax credit would be afforded if the balance
in the Account reaches an unnecessarily high level, an;:l thus would avotd
tying up more funds in the Account than can be justified. See Report at
3-18. 1In addition, the revenues produced by an 0.65% rate as applied to
taxable compensation would be paid into the RUI Administration Account to
defray administrative costs so that all employers would pay at least that
rate, subject to a spill-back if the balance in that Account exceeded $6
aillion. See Report at 3-19 and 3-20.

We have noted that the Railroad Retirement Solvency Act of 1983
included an interim measure in regard to the RUI system that increased
normal unemployment taxes paid by the railroads by 50% through an increase
in the monthly maximum on taxable compensation from $400 to $600. That
increase and the further increases made possible by the foregoing recom=-
mendations will result {n a total increase in normal unemployment taxes
estimated to amount, through the year 2000, to almost $1.5 billion dollars
as compared to the taxes that would have been paid under the RUIA as {t
read prior to 1983 legislation. The increase would be from a total of
about $2.15 billion to a total of some $3.646 billion. This enormous tax
increase would be in addition to the repayment tax discussed below, which
would add another $574.6 million for an overall estimated total increase of
approximately $2.071 billion in the unemployment taxes paid by railroad

employers through the year 2000.
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Repayment of the debt to the Railroad Retirement Account. The

RUI Account was in sound financial condition through the 1970s, and did not
have any outstanding loans from the Railroad Retirement Account at the end
of FY 1979 and FY 1980. Reéort, App. D, Table 4. As a result of the
1981~83 recession, plus the delayed unemployment effects due to federal
legislation relating to the prior bankruptcies of the Milwaukee and Rock
Island railroads and the predecessors of Conrail, raflroad unemployment
decreased by more than 20% from an average of 503,000 in 1981 to 398,000 in
1983. 1d., Table 3. Unemployment benefit outlays increased from $122
million for benefit year 1979-80 to $387 million for benefit year
1982-83., 1d., Table 7. Unprecedented unemployment outlays, together with
the high interest rates charged on loans that were necessary to meet
unemployment costs, resulted in a debt to the Railroad Retirement Account
in the amounts of $115 million as of the end of FY 1981, $286 million as of
the end of FY 1982, $575 million as of the end of FY 1983 (id., Table 4),
and some $716.5 million as of December 31, 1984 (of which $576.3 million
represented principle ard $140.2 million represented interest). The RUC
Committee estimated that the debt would be repaid by the end of the year
2000, 1f existing law is not changed, only under Employment Assumption I,
while the debt was estimated to amount to $1.564 billion “under Employment
Assumption II and $2.393 billion under Employment Assumption III by the end
of the year 2000, again assuming no change in curreant law. Report, App. E,
Tables B-1, B~-11 and B-III.

The RUC Committee recoumended that fnterest oa that debt (after

September 1980) be set aside, and that the principal be paid through a
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restructured repayment tax imposed at a rate which, as adjusted from time
to time 1if necessary, would assure full repayment before the end of the
year 2000. See Report at 3-7 through 3-10.

A crucial aspect of the recommended set asid; of interest is that
it concerns the debt that one railroad account owes another railroad
account, The revenues for both accounts come from the same source: the
railroad industry through payroll taxes paid by railroad employers and
employees. Accordingly, the critical question should be whether the set
aside would significantly imperil the solvency of the Railror] Retirement
Account. 1f not, the set aside in effect would constitute a reasonable and
prudent use of railroad industry payroll taxes for a more necessary purpose.

The members of the RUC Committee concluded that the solvency of
the Railroad Retirement Account would not be significantly imperiled by the
set aside which they reconmend. See Report at 3-8. This was the conclu-
sion not only of the management and lebor members, but also of Dr. Myers
who has actuarfal experience and reputation that can hardly be surpassed.
That conclusion 1s not surprising when {t {s realized that the assumptions
underlying the forecasts utilized during consideration of the Railroad
Retirement Solvency act of 1983 did not include payment of interec2t on the
debt owed by the RUL system. Moreover, the employment assumptions utilized
in that regard thus far have been much too pessigistic. They ranged from a
high of 385,000 in 1983 and 370,000 in 1984 to a}low of 360,000 in 1983 and

i
310,000 in 1984, while in fact railroad employmeat averaged 398,000 in 1983

and 396,000 in 1984.
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The possibility that the 1983 Act could result in excess railroad
retirement tax revemues that appropriately could be utilized in repaying
the debt owed by the RUI system was recognized by the Congress whem 1t
provided, in Sec. 502 of that Act, for reports on the actuarial status of
the raflroad retirement system including whether “any part of the” tier 2
railroad retirement tax "should be diverted to the Railroad inemployment
Insurance Account to aid in repayment of its debt to the Railroad Retire-
ment Account.” In effect, that is precisely what the proposed forgiveness
of tnterest would do. This seems simpler than an express revision of the
tier 2 tax so as to divert the necessary portion of the proceeds to the RUI
Account, but the railroads have no objectivn to such an approach if it is
preferred by the Congress.

The Rallroad Retirement Board has recently submitted to the
Congress its first report under Sec. 502, as a part of its Sixteenth
Actuarial Valuation of the railroad retirement system. The Board's Chief
Actuary has recommended that “one percent of tier 2 payroll [tax receipts]
be diverted to the Railroad Unemployment Insurance Account starting in 1986
to aid in the repayment of the debt to the” Railroad Retirement Account.
Sixteenth Actuarial Valuation, Part C, at 17. That recommendation was made

under "the conditions that (a) any extension of the unemployment account's

" authority to borrow from the railroad retirement acccunt beyond

September 30, 1985, is accompanied by a mechanism (other than further
diversion of tier 2 taxes) which will ensure swift and full repayment of

such future loans, (b) the portion of tier 2 taxes which {s diverted to the

P — —
—e

unemployment account 1s rechanneled back to the retirement account once the
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debt is repaid, and (c) other forms of repayment to the retirement account,
such as the Railroad Unemployment Repayment Tax, ate left to operate as
they would have in the absence of the recommended supplementation.” Id. at
3. The Chief Actuary estimates that the debt to the R‘ailroad Retirement
Account (both principal and interest) would be “repaid by 1989 or 1990" if
that recommendation is adopted. 1Ibid. His recommendation was endorsed by
the Board's independent Actuarial Advisory Committee (1d., Part B, at vii)
and by the Board itself (id., Part A, at {v).

The railroads prefer the approach recommended by the RUC Commit-
tee since stretching out repayment of the debt through the year 2000, as
was contemplated by the Congreez in the 1983 Solvency Act, would alleviate
to some extent the immediate impact of this additional tax burden. None—
thelﬂe;.s‘,‘the railroads are willing to accept the alternative thus recom
wended including the conditions specified by the Chief Actuary. In any
case, the Sixteenth Actuarial Valuation confirms the conclusion of the RUC
Coamittee that the solvency of the Rallroad Retirement Account would not be
significantly affected by efther the set aside of interest recoumended by
the RUC Committee or the alternative temporary diversion of a small portion
of tier 2 tax receipts. Even under the most pessimistic actuarial assump-
vions, the Account would not experience cash-flow problema before 2005 awd
1t would experience such a problem in that year (in a slighily smaller
amount) even Lf such a diversion or set aside is not enacted. See
Sixteenth Actuarial Valuation, Part C, at 17,

1t i{s also important to note that, under Sec. 502 of the 1983

Solvency Act, the Board will continue to submit by June 30 of each year
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annual reports to the Congress of the actuarial status of the railroad
retirement system with recommendations for any financing changes that may
be desirable, Hence, if either an interest set aside or a tier 2 tax
diversion should result in presently unanticipated problems insofar as the
railroad retirement system is concerned, the Congress should be so advised
with ample time to take corrective action. The railroads and railrocad
unions in the past have cooperated in working out agreements upon recom—
mended mutual sacrifices that appear necessary to the solvency of either
the railroad retirement or the RUI system, and we expect that to be true in
the future if the occasion should arise (which we do not now anticipate).
In short, either the approach recommended by the RUC Committee or
that recommended by the Railroad Retirement Boérd would constitute a
prudent utilization of payroll taxes paid solely by the railroad industry
for a purpose for which they are needed instead of one for which recent tax
{ncreases have proven excessive. The benefits payable to railroad retirees
will continue to be paid in full as will railroad retirement taxes, and
both the railroads and their current employees will make substantial
sacrifices towards restoration of the financial solvency of the RUL system
under other aspects of the consensus package recommendations. Both the
railroads and railroad employees (through their unions) support the set
aside of interest and substitute repayment tax recommended by the RUI
Committee, both are willing to accept the tier 2 tax diversion alternative
(including retention of the existing Repayment Tax unchanged), no other
taxpayers will be af fected in any way, and the solvency of the railroad

retirement system will continue to be assured.
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Future borrowings by the RUl Account. As we have noted, Sec. 302

of the Railroad Retirement Solvency Act of 1983 terminated the authority of
the RUT Account to borrow from the Railroad Retirement Account effective
September 30, 1985, It is recommended that the RUI Ac;ount be authorized
to borrow, after that date, from the general fund of the Treasury, in a
manner similar to that now afforded by the state UC systems (through the
Federal Unemployment Account) from the general fund of the Treasury. See
Report at 3~24 and 3-25.

Some kind of borrowing authority is an essential feature to any
ratfonal unemployment compensation system, as it permits benefit and tax
levels to be maintained on a relatively even keel despite temporary swings
in the unemployment rate, Nonetheless, as the RUC Comnittee noted, the
“consensus package has been developed in such a manner {that] such borrow-
ing authority would rarely be used” and, if used, "“the loan would be repaid
within one or two years.” Report at 3-24., Indeed, while the recommended
borrowing authority generally would approximate that now afforded to the
state UC systems, including the interest payable, even stronger assurances
would be provided in regard to a speedy repayment with faterest. If not
repaid by the September 30 following the loan, a 3.5% surcharge would be
imposed on the unemployment tax rate payable by the railroads during the
next calendar year and, {f the debt has not been fully repaid with interest
by the following September 30, during succeeding calendar years as well.
See Report at 3-24.

A one~time 5135 million federal grant. The RUC Committee

recommended that a "grant of $135 million should be made on October 1, 1985
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by the General Fund of the Treasury to thé RUI Account, so as to equalize
for past preferential treatment given to the state UL systems by the
General Fund.” Report at 3-21.

Prior to April 1, 1982, the state UC systems could obtain
interest-free loans from the general fund of the Treasury through the
Federa{ Unemployment Account, and even now the Iinterest payable is subject
to a 9 or 10 percent cap, and payment may be suspended or deferred in some
circumstances. Moreover, the Extended Unemployment Compensation Account
has been and still is authorized to obtain interest-free loans from the
general fund when necessary to pay the 502 federal share of extended
unemployment benefits paid by the federal-state UC system pursuant to the
Federal-State Extended Unemployment Compensation Act of 1970. In contrast,
the borrvowings by the RUI Account from the Railroad Retirement Account
always have been repayable with interest, and the latter Account is funded
from railroad retirement taxes rather than from the general fund. See
Report at 3-21 through 3-23,

In short, the recommended one-time grant 1s an act of belated
equity to the RUI system. 1t would assist the RUL system in recovering
fron the ef fects of the 1981-83 recession, just as the stste UC systems
long have been assisted in recovering from the effects of high unemployment
through interest-free loans or restrictions upon the interest payable.

Solvency of the revised RUI system. Actuarial predictions of the

future can never be certain, but the RUC Committee utilized pessimistic
assumptions in regard to future railroad employment so as to minimize the

chances of erring on the side of over optimism. Of the three employment
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assumptions utilized, Assumption T is that employment will decline by an
average of 1% per year through the year 2000 (frum 400,000 in 1984 to
340,000 in 2000); Assumption 11 posits an average decline of 3% per year
(from 400,000 in 1984 to 242,800 in 2000); and Assumpéion II1 posits an
average decline of 5% (from 400,000 in 1984 to 176,000 in 2000). All three
assumptions have built-in periods of recession and recovery which, while
necessarily arbitrary as to timing and extent, are more realistic for
purposes of estimating the costs of unemployment benefits than assuming a
level rate of decline over a period of 15 years. Other assumptions,
including interest rates, are based upon OMB's economic assumptions. See
Report, App. E, p. ii and Tables A-I, A-II and A-III.

The RUC Comuittee concluded that “"the 'most likely' estimate {s
somewhere between Ewployment Assumptions I and II." Nonetheless, the
Comnmittee assured itself that the consensus packége would restore and
preserve the financlal solvency of the RUI system through the year 2000
under Employment Assumption I1I1I, as well as under Assumptions I and I1,
even though it pointed out that Assumption III is "unduly pessimistic” and
regarded Assumption II as the most prudent assumption. See Report at 3-30,
and App. F. Hence, there is every reasonable prospect that enactment of
the entire consensus package wili fully restovre and preserve the solvency

of the RUI system.

THE ADMINISTRATION'S PROPOSAL FOR COVERAGE OF THE
RAILROAD INDUSTRY BY THE FEDERAL-STATE UC SYSTEM

In testifying on May 3, 1983 before the Subcomamittee on Public

Assistance and Unemployment Compensation of the House Ways and Means
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Comnittee, in regard to proposed leglslation that eventuated in the
Railroad Retirement Solvency Act of 1983, former ‘OMB Director David
Stockman expressed concern that continuation of the RUI system might
necessitate addictional unemployment taxes which would “end up doing a
fairly severe damage to the [railroad] industry,” and further testified
that:
"Well, as I said, there is nothing wrong in

principle with full financing of the existing system

with an adequate tax rate. But as I looked at the tax

rate that would be necessary to finance the existing

rail Ul system, I concluded that a phased merger with

the Federal/State system 18 wore reasonable in terams of

the economic burden on the industry.”
(Hearings on the Railroad Solvency Act of 1983: Retirement and Unemploy-
ment Insurance Issues, at 304, 307-08.)
! As we have demonstrated, the consensus package recommended by the
RUC Committee would result in a continued RUI system supported by “an
adequate tax rate” that clearly would be "more reasonable in terms of the
economic burden on the industry” than would even the most favorable program
yet devised for bringing the railroad industry under the coverage of the
federal-state UC system. But however that may be, OMB on behalf of the
Administration apparently will propose legislation that would cost the
railroad industry an estimated $1.6 billion more in the 1986-2000 period
than would the consensus package. If such legislation should be enacted,
it would indeed "end up doing a fairly severe damage to the” railroad
industry.

Even before the RUC Committee issued f{ts t:inal Report, the

Administration transmitted to the Congress proposed “"Railroad Unemployment
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Compensat ion Amendments of 1984" which apparently were intended to imple-~
ment a proposal by OMB in the FY 1985 budget for transfer of the railroad
industry to the coverage of the federal-state UC system. While we we;e
disappointed that the Administration did not await ch; Report of the RUC
Committee before drafting proposed legislation, this did afford the
Committee an opportunity to evaluate the legislation as drafted by the
Administration, The Committee "considered that Administration bill, as
well as the presentation made by OMB, and . . . unanimously concluded that
its enactment should not be recommended to the Congress.” Report at 5-1.

The “"labor members strongly oppose(d] termination of the inde-
pendent RUI systcem either as proposed in the Administration bill or other-
wise” (Report at 5-1; see, also, pp. 6~1 through 6~3), and the Chairman
"agree[d] with the'management members that,” for reasons set forth on pages
5-2 through 5-4 of the Report, "the Administration bill would not provide
an equitable transition and cannot be recommended to the Congress even
assuming that, in principle, the railroad industry should be brought within
the coverage of the federal/state Ul system.” Report at 5-2.

While that Administration bill (subsequently introduced as H.R.
6068) was technically defective in many respects, some of which were
pointed out in Appendix H to the Report of the RUC Committee, its funda-~
mental defect was the completely unreasonable unemployment tax burden that
would have been fmposed upon the railroads. The entire financial burden of
the transitfon would have been placed upon the railroads, and for several
years extending Iinto the 1990s they would have been required to pay both

the federal-state unemployment taxes and full RUI unemployment taxes
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(including the Repayment Tax enacted by the Solvency Act of 1983). See
Report at 5-3 and 5-4. It "plainly would be unreasonable to burden the
railroads for several years with unemployment taxes approximately double
those now paid and far Iin excess of those paid by employers in other
fndustries tncluding competitors of the railroads.” Report at S-4,

The one feature of that Administration bill which could be said
to be favorable to the position of the railroads was that it would have
assured that the raflroads initially would be treated as new employers by
the state UC systems, until covered by those systems long enough to have
their tax rate determined through experience rating (generally, after one
to three full years or more of coverage). While that would have been a
"favor” only in that {t would assure that the railroads would be treated in
the same manner as other employers when first subjected to coverage by a
state UC system (regardless of how long that employer may have been in
existence), most state systems provide a relatively low “new employer” tax
rate pending experience rating.

However, a draft bill transmitted to the Congress by the
Secretary of Labor on May 22, 1985 (but not yet introduced, insofar as we
are aware) indfcates that the Administration now proposes to deprive the
railroads of even that solitary favorable feature. The states would be
afforded an option to require a railroad, through 1988, to reimburse the
state UC systems for the actual cost of unemployment benefits paid out to
the railroad's employees, rather than paying the new employer tax rate
during that transitfion period. Thereafter, the raiiroad would pay the tax

rate imposed by the applicable state law (and FUTA) including experience
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r‘ating. In effect, therefore a particular state could elect either to
apply its new employer rate or to require reimbursement during that
transition period, depending upon which is anticipated to produce the most
revenue from the railroads that would be covered by th; state's law, while
the railroads would have no option other than to accept the state's choice.

The bill which has now been produced by the Administration does
not even eliminate the technical defects in its prior bill, much less
remedy any of the fundauwental objections to that prior proposal pointed out
in the Report of the RUC Committee., Rather, the Adminiscration would
contiaue to place the entire cost of the transition upon the railroads, as
well as increasing that cost insdfar as the rallroads no longer would be
assured of payment of new-employer rates prior to the application of
experience rating. ‘

In addition to paying the full cost of unemployment benefits paid
by the state UC systems to railroad employees during the transition period
(except as a state may elect to apply its unemployment tax, including the
new-employer rate, during that period), the railroads would be required to
pay: (1) full state and federal unemployment taxes after the transition
period, including taxes utilized in repaying borrowings by the state
systems (or by the Extended Unemployment Compensation Account) prior to
coverage of the railroad industry; (2) the maximum contributions or taxes

now required by the RUI Act (i.e., 8% of monthly wages up to the $600

maximun, which, however, under the bill would be imposed by the Internal
Revenue Code) until all borrowings from the Railroad Retirement Account

have been repaid with interest; and (3) the Repayment Tax enacted by the
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1983 Solvency Act. In short, as we understand, the Administration
continues to propose legislation that would have the effect of imposing
unemployment taxes (or their equivalent) upon the railroads that would be
approximately double the taxes they now pay for years to come and much more
than those paid by employers in other industries including competitors of
{.he railroade. That is at least as unreasonable and unfair today as it was

when the RUC Committee issued its Report.

H.R. 3128

H.R. 3128, which was favorably reported by the House Ways and
Means Committee on July 31, 1985, proposed in general "to make changes in
spending and revernue provisions for purposes of deficit reduction and
program improvement, consistent with the budget process . . . «" H. Rept,
No. 99-241 (Pt. 1) at 1. Title IV of that bill contains "Provisions
Relating to Railroad Unemployment Repayment Tax and Unemployment Compensa—
tion.” Section 401 would revise the Railrcad Unemployment Repayment Tax,
enacted by Subtitle B, Part I, of the Raflroad Retirement Solvency Act of
1983, so as to greatly increase the taxes that would be imposed upon the
railroads, for purposes of repaying with interest outstanding borrowings
before October 1, 1985 by the RUL Account from the Railroad Retirement
Account, and would enact an entirely new tax for repayment of borrowlings
after September 30, 1985. Section 402 would repeal a sentence added to
§ 10(d) of the RUI Act by Sec. 302 of that 1983 Solvency Act which pro-
hibits further borrowings by the RUI Account from the Railroad Retirement

Account after September 30, 1985, and thus would restore the borrowing
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authority that heretofore has existed. No ocher revisfons of the RUI
*/
system are proposed,”

We have no fundamental objection to the restoration of the RUI
Account's authority to borrow from the Railroad Retire.ment Account. Some
kind of borrowing authority is essential to a properly functioning unem
ployment compensation system so that unemployment taxes and benefits can be
maintatned on a relatively even keel despite temporary swings in the unem—
ployment rate. We believe that, as recommended by the RUC Commission, the
general fund is a more appropriate source for such borrowings since it is
the ultimate source of borrowings by the state UC systems. More fmport-
antly, we do not see any justification for depriving the RUL system of the
benefit of restrictions upon interest payable upon its borrowings compar-
able to the restrictions imposed upon the interest payable by the state
systems upon their borrowings. By omitting such restrictions, contrary to
the recommendations of the RUC Committee, Sec. 402 of H.R. 3128 would
perpetuate into the future the very kind of fnequity that, as imposed in
the past, justified the recommendation by the RUC Committee for a one-time
$135 million federal grant to the RUI system. While we recognize that the
budget deficit is a real problem insofar as such a grant is concerned,

however much it otherwise may be justified, surely that cannot be an

*/ Sec. 403, the only other provision in Title IV of H.R. 3128, proposes a
minor change in the Federal Supplemental Compensation program so as to
allow "certain unemployed individuals in the State of Pennsylvania to
collect the remainder of their FSC benefits, notwithstanding the require-
ment of P.L. 99-15 that such benefits be collected {an consecutive weeks,”
where the collection of such benefits “"was {nterrupted . . . when they were
called up in the Natfonal Guard in early June to provide services during a
major disaster in the State . . . ." H. Rept. No. 99-241 (Pt. 1) at 72.
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adequate justification for perpetuating into the future the underlying
discrimination against the RUI system.

" We object strongly to the proposed revision of the Repayment Tax,
and particularly to its provision of substantial unemployment tax increases
without any provision for the restructuring of the RUI system recommended
by the RUC Committee or any assurance that such a balanced program for
restoring the solvency of the RUI system will be thoroughly considered. As
enacted by the 1983 Solvency Act, the Repayment Tax would be imposed upon
the railroads at the rate of 2% for the last wonths of 1986, 2.3% for 1987,
2.6% for 1988, 2.9% for 1989, and 3.2% for the first nine months of 1990
before terminatng on September 30, 1990. Those tax rates would be applied
to "wages” essentially as defined in FUTA up to an annual maximum of $7,000
($3,500 for the last six months of 1986 and $5,250 for the first nine
months of 1990). Under Sec. 401 of H.R. 3128, those tax rates would be
substantially increased in 1986-88, so as to become 4.3% for the last six
months of 1986, 4.7% for 1987, 6% for 1988, 2.9 for 1989, and 3.2% for the
first nine months of 1990 when what would be designated as the "basic rate”
would terminate., 1n addition, a separate "surtax rate” of 3.5% would be
imposed on the railroads in any calendar year (including years after 1990)
after a September 30 on which there i{s an outstanding debt owed by the RUI
Account to the Raflroad Retirement Account on borrowings made after
September 30, 1985.

Both the basfc rate and the surtax rate, if applicable, would be
applied to "compensation” as defined in the Railroad Retirement Tax Act up

to an annual maximum of $7,000 ($3,500 for the last six months of 1986, and
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$5,250 for the first nine months of 1990 with respect to the basic rate).
We approve of the proposed substitution ot "compensation™ as thus defined
for "wages"” essentially as defined in FUTA. Although {t seems to us more
logical to utilize "compensation™ as defined in the RUi Act rather than as
defined in the RRTA, those definitions are virtually ideantical (apart from
the maximums) and either should suffice to avoid the administrative diffi-
culties and expense that would be entailed if the railroads should be
required to familiarize themselves with and otherwise adapt to FUTA's
definition of "wages.” Our approval does not, however, extend to other
aspects of the tax increases thus proposed.

The revenues from the proposed basic tax would be "credited
against, and operate to reduce, the outstanding balance of railroad unem-
ployment loans made before October 1, 1985" (lines 21-23 on page l42 of
H.R. 3128) with any surplus after full repayment befng deposited tn the RUIL
Account. We assume that the "outstanding balance™ thus referred to would
include both the principal of and interest on those pre~October 1, 1985
loans, including any interest that may accrue on or after October 1,

1985, H. Rept., No., 99-241 (Pt. 1), at 71, states that "the outstanding
debt to the retirement account” as of September 30, 1985 "1s estimated to
be $783 million, of which $526 million is principal and $257 million is
accumulated interest,” and there is no provision in H.R. 3128 either for
forgiveness of interest as recommended by the RUC Committee or for
diversion of a portion of the revenues from tier 2 railroad retirement

taxes as 1s recommended by the Railroad Retirement Board as we have

described above.
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The revenues from the proposed surtax would be “credited against,
and operate to reduce, the outstanding balance of railroad unemployment
loans made after September 30, 1985" (lines 5-7 on page 143 of H.R. 3128)
with any surplus after such repayment being deposited in the RUI Account.
That surtax {n itself is similar to a 3.5% surtax recommended by the RUC
Committee in the event that outstanding borrowings have not been repaid.
However, the surtax so recommended would have been in additien to normal
taxes or contributions that would be determined through experience rating
and the proposed repayment tax would have been limited to a rateﬂtﬁif, on a
level basis as adjusted from time to time, would have repaid the principal
of the pre-October 1, 1985 loans by the end of the year 2000, H.R. 3128,
on the other hand, not only would f{mpose a much higher "basic™ repayaent
tax rate (although over a shorter period), but also omits experience rating
as well as other recommendations by the RUC Committee. Hence, the surtax
would be imposed upon top of the maximum 8% normal contribution rate now
payable by all railroads under § 8 of the RUI Act and in addition to the
basic repayuwent tax as explained above.

While dedication of the revenues from the basic repayment tax to
payment of the prinecipal and interest on borrowings prior to October I,
1985 implies that the revenues from normal contributions are intended to be
used exclusively for the payment of benefits on and after that date, there
is nothing 1a the proposed statutory language that so provides and prevents
the diversion of a portion of those revenues to repayment of the pre-
October 1, 1985 debt., 1If that should be done 1t virtually would assure

that the normal tax or contribution rate will remain at the 8% maximum
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uantil that debt is fully repaid, and would greatly enhance the posslbllity
that the 3.5% surtax rate will be triggered since no surplus could be butlt
up to help avoid the necessity of post-September 30, 1985 borrowings.
Moreover, use of the revenues from normal contrlbutio;s for that purpose
would be incompatible with experience rating since in effect it would
import an element of cost incurred before experience rating commenced.

In short, H.R. 3128 apparently contemplates that both the prin-
cipal and interest of the pre-October 1, 1985 debt would be paid out of
increased unemployment taxes imposed upon the railroads. This would be
done despite the facts that the Raflroad Retirement Account has a surplus
that could be used (in the form either of a forgiveness of interest or of a
diversion of a portion of tier 2 tax revenues) to lessen the increased tax
burden that would be imposed upon the railroads without endangering the
solvency of the railroad retirement system, that the funds in the Raflroad
Retirement Account also come from employment taxes paid by the railroad
industry and no other taxpayers would be affected, that the RUC Committee
has recommended interest forgiveness and the Railroad Retir2ment Board has
reconmended the diversion approach, and that both the railroads and the
unions representing their employees support either such use of surplus
funds in the Railroad Retirement Account. There is no explanation in
H. Rept. No. 99-241 as to why the Ways and Means Committee ignored or
rejected those considerations. 1In our view, those factors compellingly
call for efther interest forgiveness or a diversion of a portion of tier 2
tax revenues as has thus been recommended. 1t is fmperative that this

Comuittee and the Congress so conclude if the unemployment tax burden
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imposed upon the railroads is to be kept within anything like reasonable
bounds.

Indeed, {f Title 1V of H.R. 3128 should be enacted {intact, the
railroads could be éubjected in 1988 to a comdined unemployment tax rate
amounting to an astounding 17.5% of taxable payroll (the 8% normal maximum
contribution rate, plus the 62 basic repaymeat tax and the 3.5% repayment
surtax). Although the potential combined maximum would be somewhat less
both before and after 1988 becsuse of the variations in the rate of the
proposed basic repayment tax, the underlying problems of the RUI system
will not have been resolved. The estimated $522 million in revenues from
the proposed basic repayment tax would not nearly suffice to repay the
principal and interest of the pre-October 30, 1985 Jebt, and thus that debt
could continue to burden the RUI system for years to come after
September 30, 1990, perhaps extending beyond the year 2000. Moreover, it
defies common sense to expect that benefits will remain at their present
$25 per day level until the year 2000 or beyond. Hence, the stage could be
set for further unemployment tax increases in later years over and beyond
those proposed in H.R. 3128.

That {s only cne part of our concern that H.,R. 3128 endangers the
entire program for restoring and preserving the solvency of the RUI system
recommended by the RUC Committee, even apart from its clear departure from
the tax aspects of those recommendations. Although a subcommittee of the
House Energy and Commerce Committee has held hearings on those recommenda-
tions, a bfll has not yet been reported, and the Senate Committee on Labor

and Human Resources has yet to schedule hearings. Separate consideration
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and enactment by the Congress of unemployment tax legislation almost
certainly would enhance the possibility that benefits legislation will be a
victim of the press of b;;lness gefore the Congress, as well as making more
difficult the enactment of a balanced program such as”vgl;recommerﬂed by
the RUC Committee even if benefits legislation eventually {8 considered and
enacted. The best opportunity for a rational restructgring of the entire
RUI system will have been lost, and the entire burden of restoring its
solvency will be placed upon the railroads. This not only would be highly
unfair to the railroads, it also would not be ir the best finterest of thelr
employees and, we submit, would be contrary to the public interest.

There is one other aspect of H.R. 3128 that we will take this
opportunity briefly to discuss since, while not directly reiated to the RUI
system, it would adversely affect the railroad retirement system. That is
the provision in Sec. 504 of the bill which would subject a portion of tiler
1 railroad retirement benefits to the income taxes applicable to tier 2
railroad retirement benefits and to private pensions, rather than to the
income taxes now applicable to all tier 1 benefits and to social security
benefits. The result would be to increase the income taxes payable by some
ratlroad retirement beneficiaries, and to decrease the tax revenues
dedicated to the funding of railroad retirement benefits.

Tier 1 railroad retirement benefits generally are equivalent to
the benefits that the soclal security system would pay if applicable to
railroad employment. However, there are some differences in the qualifying
requirements of the two systems so there are some circumstances in which

one system pays a8 benefit amount which the other would not pay. While no
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credit would be given in respect to those circumstances in which social
gecurity would pay a benefi{t amount that tier | of railroad retirement does
not pay, those tier 1 benefit amounts that are payable in circumstances
where soclal security would not pay a benefit would be taxed under Sec. 504
as {f a tier 2 benefit. The principal such circumstances involve early
retirees since railroad retirement permits retirement upon attaining age 60
while social security requires attaining age 62, and disability beneficiar-
ies since railroad employees may be eligible for disability benefits if
disabled for work in their regular railroad occupation even if not disabled
for all work as 1s required by social security.

Revenues from the income tax on tier 1 beneffts are payable into
the Railroad Retirement Account, while revenues from the income tat on tier
2 benefits are payable into the Railroad Retirement Account only through FY
1988 up to an $877 million cap and thereafter (or above the cap) are pay-
able into the general fund of the Treasurv. Thus, enactment of Scc. 504
not only would increase the income taxes payable by some early or disa-
bility railroad retirees, but also would decrease the funding of the
Railroad Retirement Account at least after the end of FY 1988. Moreover,
those tax provisions were a significant part of carefully crafted serles
of compromises enacted by the Railroad Retirement Solv\ency Act of 1983 with
the support of railroad management, railroad labor, and the Administration
through OMB. The enactment of Sec. 504 of H.R. 3128 would upset the
premises upon which railroad management and labor ‘supported that legisla~
tion, and which were accepted by OMB and approved by the Congress only two

years ago. Consequently, we oppose enactment of that provision.
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CONCLUSION

The railroads believe that continuation of the RUI aystem as
revised in acct;mdance with the consensus recommendations of the RUC
Committee represents the best of the available alternatives for resolving
the financial problems of that esyastem. While such legislation would impose
a substzntial additional tax burden upon the railroads, the costs of
restoring the financial solvency of the RUI system also would be shared, in
part, with railroad employees and with the federal government (to the
extent of the one-time $135 wmillion grant), atzd the syster would be .
restructured so as to provide a well-balanced program of taxes and benefits
for years to come. Consequently, the railroads fully support enactment of
the consensus recommendatfons by the RUC Committee (although we accept
diversion of a portion of tier 2 railroad retirement tax revenues as an
alternative to a set aside of the interest on the pre-October 1, 1985
debt). The railroads adamantly oppose the Administration’s proposed
transition to coverage of the railroad industry by the federal-state
uneaployment compensation system. The railroads also are opposed to H.R.
3128 insofar as it would fucrease unemployment taxes payable by the
railroads without enacting the basic reforms of the RUI system recommended

by the RUC Committee, and insofar as it would adversely revise an aspect of

the taxation of railroad retirement benefits agreed to only two years ago.

58-304 0 - 86 - 8
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STATEMENT OF MR. RICHARD I. KILROY, INTERNATIONAL PRESI-
DENT, BROTHERHOOD OF RAILWAY AND AIRLINE CLERKS,
ROCKVILLE, MD

The CHAIRMAN. Mr. Kilroy.

Mr. KiLroy. Thank you, Mr. Chairman.

I won’t go into too much detail. The report has been in the hands
of the committee, of course, for over 1 year and statements are put
into the record.

I want to join my colleagues on the management side in thank-
ing Dr. Myers for his contributions and valuable contributions in
assisting us in reaching the conclusions that we did, which is
known as a concensus report.

Our system worked, as we have stated—the railroad unemploy-
ment system worked for some 46 years. Now, of course, it was 42
years when we first started taking looks at it. And there were no
significant problems that could not have been handled; were not
handled during that period.

But the basic problem came about because of an unemployment
drop of roughly 25 percent the latter part of 1981 and in all of
1982. No system of any unemployment system could have with-
stood such a shock.

The rail industry, both labor and management, have agreed on a
solution, and a solution that we met together with, together with
Dr. Myers, and gave or took all through it and reached a solution
that would prevent any such happening in the future. And made
adjustments and sacrifices from all sides to reach a concensus.

The House Committee has looked at it. And, unfortunately, is
treating one part of it, but not all of it. They have not reached per-
manent solutions to it.

We are glad that at worst they have said they will keep the
system. That has been rail labor’s position from the beginning, that
we wanted to keep the present system.

We certainly are very clear in our opposition to the administra-
tion’s proposal to shift the railroad unemployment system to the
Federal-State plan for the reasons that we have stated in our
report.

We think that our system is better in the long run. It handles
both railroad—all of railroad retirement, our sickness benefits, and
our unemployment benefits. All handled by one agency.

And we oppose a shifting part of that over to the States or the
Federal-State plan. And I might add, Mr. Chairman, the States
don’t want it either, as you may well know.

So, we emphasize, too, that immediate action is necessary be-
cause of the fact that as of the last day of September the borrowing
authority ceases under existing law and benefits would be cut. And
those benefits would adversely affect the working people, working
men and women in the railroad, severely. And to the extent in
many cases, we have supplemental programs whereby under job
protection agreements they are supplemental to railroad unemploy-
ment, and they would do serious damage to those agreements.

In addition to that statement, I also want to add to this testimo-
ny, while it deals with another subject also on the docket, and that
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is our opposition to H.R. 3128, as it it involves the taxation of tier 1
component benefits of railroad retirement. i

We sent a telegram, Mr. Chairman, to all members of this com-
mittee yesterday setting forth our position. I want to reiterate
labor’s opposition to the taxing of those retirement benefits as out-
lined by my colleague, Mr. Dempsey.

And I thank you very much for your time. I'll be glad to answer
any questions you have.

The CHAIRMAN. Thank you.

{The prepared written statement of Mr. Kilroy follows:]
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BEFORE THE
COMMITTEE ON FINANCE
UNITED STATES SENATE

TESTIMONY OF THE LABOR MEMBERS OF THE
RAILROAD UNEMPLOYMENT COMPENSATION COMMITTEE

SEPTEMBER 13, 1985

As representatives of Railroad Labor on the Railroad
Unemployment Compensation Committee established by Section 504
of the Railroad Retirement Solvency Act of 1983, Public Law
98-76, Richard 1. Kilroy, International President, Brotherhobd
of Rallway and Airline Clerks, and John F. Sytsma, President of
the Brotherhood of Locomotive Engineers, submit the following
comments and statement of position:

We do not intend in this statement to detail the history of
the Railroad Unemployment Insurance system, the events leading
to the enactment of Section 504 of the Railroad Retirement
Solvency Act of 1983, or the creation of the Railroad
Unemployment Compensation Committee on which we have had the
honor to serve.

We, as the appointed repreésentatives of the Railway Labor
Executives' Association, rather wish to emphasize to this
Committee and to the Congress that the Railroad Unemployment
Compensation system now in effect worked in a completely
successful manner from 1939 to 1981, notwithstanding all the

severe reductions in railroad employment after World War II as
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the work force in our industry shrank from more than 1.6 million
employees to less than 550,000 jin 1980. It continued to work
successfully until incredibly precipitous reductions in
employment occurred in the railroad industry between July 1,
1981, and January 1, 1983, when the number of employees was
reduced from 514,000 to 388(000, a drop of 25% in 18 months. No
system of unemployment compensation could have withstood that
strain.

The numbers of unemployed in the industry became just too
great over too short a period of time, and the system could not
meet their juat demands. A severe problein was created for which
a solution had to be found.

At the direction of Congress and with the invaluable
assistance of the Chairman and Public Member of the Railroad
Unemployment Compensation Committee, Dr. Robert J. Myers, and
the members and staff of the Railroad Retirement Board, the
Committee found a workable and equitable solution to the
problems facing Railroad Unemployment Insu:ancé. That solution,
which requires sacrifices from all -involved, was set forth in
the June 29, 1984 Report of the Railroad Unemployment
Compensation Committee. All members of the Committee endorse
and recommend that solution which we refer to as the “Consensus

package" of the Report.
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The Report of the RUC Committee recommended the retention of
the present system with certain specified modifications. All
members of the RUC Committee were, and are, in agreement that
the present system, modified as proposed in their Report, would
be fair and would work.

The RUC Committee was also unanimoue in its recommendation
to this Committee and to the Congress to reject the proposal
submitted by the Administration as a solution to the problem
confronting us. We understand we are not alone in our
opposition to the Administration's proposal or, indeed, any
proposal seeking adoption of a Federal/State system of
unemployment compensation for railroad employees. We are
informed that many individual states have expressed serious
concern with having the railroad industry's employment problems
added to the enormous difficulties under which their employment
systems now labor. JIn addition, the National Conference of
State Legislatures recently rejected the Administration's
proposal by formal resolution.

From the railrocad employee's point of view we believe the
Administration’s, or a similar proposal, would be exceedingly
inequitable as it would eradicate a system which with one
exception covering a few months and caused by an aberrant
reduction in employment has worked well for over 45 years; it

would be applicable to fewer employees for shorter periods of
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time; would place enormous additional financial burdens on the
industry which ultimately would be paid for by the employees and
shippers; and, is not necessary to a solution of the problem
caused by the unique employment drop of 1981-1983.

The modified Railroad Unemployment Compensation system
presented in the "consensus packagc"ot the Report of the RUC
Cormittee is the result of painful and painstaking efforts by
all members of the Committee. It now has the unqualified
endorsement of the Chairman of this ColIi;t.‘ and each of its
members. It preserves for the railroad employees the
unenmployment compensation system that they have enjoyed for
nearly half a century. We are convinced that no sound argument
can now be made for destroying that system in favor of a
Pederal/State system for railroad unemployment compensation.

We appreciate the difficulties faced by this Committee and
the Congruss in its efforts to reduce the Budget Deficit. We
are aware of problems presented by the RUC Committee
recommending the forgiveness of interest on the debt owed the
Railroad Retirement Account by the RUI account and the grant of
$135 million pfovid.d for in Report to place the railroads on an
equal footing with the state amployers regarding interest on
loans required to fund unemployment compensation. A proposal
has been made to resolve these problems by diverting up to 1% of
Tier 1I Retirement tax to pay the interest on the debt to the

Railroad Retirement Account. We are informed that this
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proposal, if approved, would enable the complete repayment of
the debt and all interest well before the year 2000. The RLEA
would not oppose approval of such a proposal. ’

This Committee is familiar with the acticn taken by the
House of Representatives on the subject of railroad unonploynont‘
compensation. The Committee on Ways and Means addressed the
revenue side of the issue but did not address the benefit
aspects which are to be considered by the Energy and Comxmerce
Committee.

As we understand the House's action, it is not intended to
be a comprehensive and permanent solution to the problem. It
would preserve the system in its present form. It would provide
continued authority to borrow from the Railroad Retirement
Account and require a surtax of 3 1/2 percent on such borrowed
money. If the industry is forced to borrow from that source
that surtax may be transformed into.a permanent tax. We do not
know as yet what the Energy and Commerce Committee may do with
the benefits under the Act in 1ight of the House's sarlier
action. 4

While we applaud the House's decision to retain the system
in its present form, we would have much preferred the enactment
of a comprehensive package Ghich would have looked to an overall
solution to the problem for the foresseable future. That is
objective and, we believe, the accomplishment of the so-called
“consensus package” in the Railroad Unemployment Compensation

Committee Report.
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There have also been presented to the Congress a number of
other proposals dealing with this subject, some of which would
raise employee benefits under the Act. While we clearly desire
to increase the benefits so dearly earned by our members, we are
concerned that the increased costs to the industry of such
benefits ultimately will be paid for by employees in other
. areas. Increases in benefits which eventually may be paid for
by the employees themselves must be carefully scrutinized.

In summary, we wish to emphasize our support for the
recommendations of the Committee which the Congress created to
seek a solution to the vexing problem of railroad unemployment
compensation. We believe, on the basis of the evidence
available during our consideration of the problem as well as
that which has since been developed, that those recommendations
in the form presented in the consensus package constitute the
fairest, most complete and most long-range solution to the
railroad unemployment compensation that is to be found, at least
to this point in time.

For the foregoing reasons, we respectfully urge your
favorable consideration of the Report of the RUC Committee and
the enactment by Congress of a bill that embodies those
recommendations of the Report which are viewed by all of its
members as financially viable, fair to all and administratively

workable.
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SUMMARY OF STATEMENT BY ROBERT J. MYERS PRESENTED TO THE COMMITTEE ON FINANCE,
UNITED STATES SENATE, SEPTEMBER 13, 1985, WITH REGARD TO THE RAILROAD UNFM-
PLOYMENT INSURANCE PRCGRAM.

The various recommendations in the consensus package developed by the
Railroad Unemployment Compensation Committee (established by Section 504 of
the Railroad Unemployment Solvency Act of 1983) are described. These are a
well-rounded pachage of changes affecting all parties involved -- railroad
workers, unemployment beneficiaries, railroad employers, and the federal
government. All parties would play a role in the solution to the financing
protlem of RUI, both that which has occurred to date and what difficulties
may arise in the future. At the same time, the bencfit and financing structure
is changed so as to be automatically adjusted according to variations in the
economy, just as is done under the Social Security program.

Also discussed is a proposal that was made to repay the loan of the RUI
Account from the Railroad Retirement Account by moving part of the RR gaxes
to RUI and then immediately moving them back against as payments on the loan.

In my opinion, this is really no different than our direct approach of for-
giving a portion of the loan (namely, the interest thereon), except that it
is done in a hidden, indirect, and less definite manner.

The experience of RUI since 1983 has been quite favorable -- much more so
than was anticipated under the intermediate estimate which we used in ?rawing
up our proposal -- and, of course, much more favorable than the pessimistic
assumptions which we used.

Finally, comments are made about the provisions on RUI contained in H.R. 312§,
a bill which has been reported out by the House Committee on Ways ;nd Means, but
has not yet been acted upon by the full House. That bill, although resulting in
the ongoing financial viability of the RUI system by providing for the possibility
of loans from the RR Account after September 30, does not solve the financing
problems as to the past accumulated debt, let alone making appropriate benefit

changes.
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STATEMENT OF DR. ROBERT J. MYERS, CHAIRMAN, RAILROAD
UNEMPLOYMENT COMPENSATION COMMITTEE, SILVER
SPRING, MD

The CHAIRMAN. Dr. Myers, good to have you with us again.

Dr. Mygrs. Thank you, Mr. Chairman.

As my colleagues, the two previous witnesses, have stated, the
Railroad Unemployment Compensation Committee was formed as a
result of the serious financial situation facing the railroad unem-
pl%ment insurance system.

e worked on this matter very extensively and submitted a
report somewhat more than 1 year ago.

Our first question was whether the system should continue as an
independent one, or whether it should be under the Federal-State
system. The two labor members believed very strongly that it
should be an independent system. I saw certain advantages of
foing with the Federal-State system, but I believed that, very clear-
y in balance, the best method of procedure would be to leave the
program as an independent one.

The management members were somewhat more sympathetic to
the Federal-State system approach. But, in the end, they joined
with the rest of us on the committee to go along with the so-called
consensus package of keeping the system as an independent one.

I believe that it is fair to say that this consensus package repre-
sents a good balance of sharing the cost, or you might say the pain,
among the various parties involved—the railroad workers, the rail-
road management, and, in part, the General Fund of the Treas-
ur%—so as to have a good balance.

his is somewhat the same approach as was done—I think, quite
successfully—with the Social Security system in the 1983 reform
legislation.

In my testimony, I go into some detail—as our report does even
more so—about the various portions of the package. But let me
touch on just a few of the more important ones.

First, there would be the forgiveness of interest on the loans that
were made from the railroad retirement account in the past 3 or 4
years to railroad unemployment insurance to keep it going. That
interest being at the very high rates that have been applicable in
the past, and even currently, has been overwhelming to the RUI
system.

We believe that forgiving the interest is not something that is
going to hurt the general taxpayer. It would not really hurt the
railroad retirement system eitger, because its financing was based
on the assumption that the interest would not be repaid, and, in
fact, that not even all of the principal would be repaid. So, this for-
giveness was really within the railroad industry and its workers—
by shifting the cost partly from one system to the other.

Our proposal also went much further than present law by assur-
ing that there would be a repayment tax which, over roughly the
next 15 years, would repay the entire principal of the loan. And
present law, I emphasize, will not do that.

We also made recommendations for changes in the benefit provi-
sions. There were a number of restrictions that railroad labor
agreed to in the interest of cutting down the cost of the system.
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But, also, there were certain proposals to keep up the program to
date—or rather some might say to liberalize the system—by in-
creasing by a small amount the daily benefit rate, but at the same
time providing for meeting this cost by also automatically adjust-
ing the taxable earnings base, just as is done under Social Security.

Our package also provides for experience rating, so that instead
of all employers paying the same rate, there would be a varying
rate—as in the state systems—so that employers with good records
would have lower rates, and employers with poor records would
have higher rates. This might help, to some extent, to cut down on
unemployment.

We also provided that there would be a general surcharge tax
rate if the fund balance got very low, so as to prevent any future
serious financial difficulties. Or if the fund got very high, there
would be a general credit against the tax rate.

We further recommended that there should be a Federal grant to
represent past inequitable treatment of the railroad unemployment
insurance account by the general fund. And, again, something simi-
lar to this was done in the Social Security reform package; there
were certain federal grants made so as to make up for certain past
inequitable treatment.

Next, I should like to refer to a proposal that the Railroad Re-
tirement Board has made recently—that there should be a diver-
gion from the railroad retirement tax rate to the railroad unem-
ployment insurance rate. I think this would do the job of maintain-
ing the program. However, I don’t particularly favor it. I think it
really, in essence, would not only waive the interest, but also the
principal of the debt.

H.R. 3128 has certain merit in that, at least, the system will con-
tinue beyond September 30, but it is really a patchwork job. I
would urge the committee to consider what I believe is a well-
rounded, balanced package—that which our committee developed
and recommends for your consideration.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Mr. Myers.

[The prepared written statement of Dr. Myers follows:]
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STATEMENT 8Y ROBERT J. MYERS PRESENTED TO THE COMMITTEE ON FINANCE, UNITED
STATES SENATE, SEPTEMBER 13, 1985, WITH REGARD TO THE RAILROAD UNEMPLOY-
MENT INSURANCE PROGRAM.

Mr. Chairman and Members of the Committee: My name is Robert J. Myers.

I served in various actuarial capacities with the Social Security Adminis-
tration and its predecessor agencies during 1934-70, being Chief Actuéry
for the last 23 of those years. In 1981-82, I was Deputy Commissioner of
Social Security, and in 1982-83, I was Executive Director of the National
Commission on Social Security Reform.

Section 5S04 of the Railroad Retirement Solvency Act of 1983 established
the Railroad Unemployment Compensation Committee, which was assigned the res-
ponsibility of reviewing all aspects of the unemployment and sickness benefit
system provided for by the Railroad Unemployment Insurance Act, in the light
of its financing problems. In December 1983, the two representatives of rail-
road labor and the two representatives of railroad management on the Railroad
Unemployment Compensation Committee requested me to be the public member.

The Report of the Committee was submitted on June 29, 1984. As with any
consensus agreement, none of the members of our Committee are enthusiastic about
all of the recommendations made. However, we agreed that, under the circum-
stances, the consensus agreement is the best method to achieve long-range
financial solvency for the program if it is to remain an independent one.

The first problem facing the Committee was whether RUI should continue as an
independent system, or whether it should, in some manner or other, be merged with
the federal/state system. The two labor members believed very strongly that RUI
should continue as an independent system and, in balance, I too believed that this

was the better approach. The two management members strongly preferred a merger
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with the federal/state system if this could be done in an equitable and reason-
able manner -- but if not, then they joined wi:hAthe other Committee members in
developing the consensus package under the independent-system approach. All of
the members of the Committee believe that the proposal of the Administration for
a merger of RUI with the federal/state system, as transmitted by the Secretary of
Labor in a draft bill to the Congress on June 4, 1984 should not be enacted.
| had several reasons for preferring to malntain RUI as an Endepend;nt sys;em.
First, | believed that the program had been operating successfully from an adminis-
trative standpoint for nearly half a century, and | did not see sufficient reasons
to alter the situation. Second, | saw advantages in having al! of the federally-
legislated employee benefits for the railroad industry =-- retirement, disability,
survivor, sickness, and unemployment --. being administered by one government
agency. Third, | saw great potential difficulties -= if not impossibilities --
in developing a reasonable and equitable transition from an independent system to
the federal/state system.

Despite my strong preference for the independent-system aporoach, | did work
with the two management members to develop the best possidble method of merging RUI
with the federal/state system, if this were to be done.

In concluding, | shall list the several recommendations in the consensus
package for a continued independent RUI system. Several of these recommendaticns
are also contained in the proposal of the two management members for a merger of
RU! with the federal/state system, and | believe that they will! describe that
proposal in detai) in their testimony. The 14 recommendations in the consensus

package are as follows:
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The accrued interest on loans from the Rallroad Retirement Account

1
would not be repaid, although the full principal would be. !t should

be noted that this Involves, in essence, only financial transactions
within the railroad industry and its employees, and it does not rep-
resent any cost at all to the federal government or the general tax-

pavyer.

The present Joan-repayment tax should be replaced by a similar tax at

3 level rate that, after adjustment every 3 years, will fully pay off

the principal by the year 2000. Thls represents a distinct improvement

over present law, where the repayment tax does not even take care of
the outstanding principal, let alone any interest-thereon. The financing
of the Railroad Retirement system is not founded on receiving any more

from RUI than the proceeds from the present repayment tax.

The maximum taxable earnings base should be indexed by 2/3 of the rate

of increase in the nationwide wage level. This is a distinct improve-

ment over the past situation where the base remained constant =~ and

thus relatively deteriorated -- for long periods of years.

The tax rate should be experience rated for each employer. This follows

the procedure under the state systems and will! encourage employers to

stabilize employment.

A surcharge tax rate shduld be provided when the fund balance is low.

Similarly, when the fund balance is very large, a flat tax-rate credit

would be given. This serves as 3 stabilizing and, to a considerable

extent, fail-safe device.
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The bands in the schedule determining the surcharge tax rate

should be indexed for increases in the total taxable pavroli. This

is desirable so as to recognize changes in economic conditions.

The allocation for administrative expenses should be increased sligntly,

to an appropriate level. The administrative costs of the system have

been reasonable, but the long-time freezing of the earnings base made

the previous allocation rate insufficient.

Advance quarterly tax transfers should be made. rensayable with interest.

This i; the same procedure as is provided to the Social Security trust

funds as a result of the Social Security Amendments of 1983.

A grant of $135 million should be made by the General Fund. This will

equalize for past preferential treatment given to. the state systems,

primarily through direct or indirect interest-free loans.

The RUI account should be able to borrow from the General Fund, repayable

with appropriate interest. It seems only fair to give RUI the same treat-

ment as the state systems have. As discussed later, the Committe believes
that, even under very pessimistic future conditions, such borrowing will
not likely be necessary, or at most will be of only relatively small size,

with repayment quickly.

The maximum daily benefit rate should be increased from the cresent $25 to

$27, and later should be indexed in approximately the same manner as the

maximum taxable earnings base. It seems desirable, just as in the case of

the earnings base, that some automatic adjustment shoul!d be made in the

future, so as to reflect changes in economic conditions in the countrv.
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(12) Qualifying conditions should be made stricter by requiring covered

wages in a year to be at least S times the monthly maximum base

subject to tax, and by reguiring actual service in at least six

months of such year. This change Is made to reduce the cost of the

program and to prevent benefits being pavable for much longer than

the period of actual employment.

(13} Benefits should be payable for a maximum of 7 days (instead of the

present 10 days) in the first li-day reqistratiod period in each

benefit year. At present there is, in essence, no waiting period,
and this proposal would reduce costs by establishing approximately

2 }-week waiting period. .

(14) Employers should be given more possibility of participating in claims

actions, but not so as to prevent timely payment of benefits. Such

orocedures are effective in the state systems, and they especially seem

necessary if there is to be experience rating.

The conseansus package was developed so 4as to make the RUI system financially
viable under pess!misti9 employment assumptions. The srovision for loans from the
General Fund would not be utilized in the next 15 years under these assumptions,
except under the very most pessimistic set, under which small loans would be needed
in 1987-88, but would be repaid in 1989, Even if the evperience s worse than in
the most pessimistic estimate, repayment of the loans could readily be made in a
very few years as a result of the recommended surcharge tax rate. I!n summary then,
| believe that the consensus package is a financially responsible and equitable one

that wil! restore the RUI system to solvency and maintain it over the years.
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Subsequent to the release of the Report of the Committee -- at hearings
before the Subcommittee on Commerce, Transportation and Tourism of the House
Committee on Energy and Commerce on April 3, 1985 -- the management memters
modified their views and came out completely in favor of the consensus package.
They did so on the grounds that it seemed impossible to develop an equitable
and reasonable transition to the federal/state system.

Another approach for solving the impending financial crisis of RUT was
given in the Sixteenth Actuarial Valuation Report of the Railroad Retirement
System. In accordance with the requirements of Section 502 of the Railroad
Retirement Solvency Act of 1983, the report recommended, with regard to RR taxes,
that "It is feasible to divert a portion of employer taxes to the Railroad Unem-
ployment Insurance Account to aid in the repayment of its debt to the Railroad
Retirement Account". Specifically, this recommendation was that 1% of tier-2
payroll, starting in 1986, would be so diverted and then immediately returned to
the RR Account to repay the loan (including accumulated interest). This 1%
diversion would continue until the debt would be repaid -- estimated to occur
no later than 1990. Such approach would also be under the conditions that no
further loans would be made by the RR Account to the RUI Account after September
30, 1985 and that the temporary (from July 1986 through September 1990) Railroad
Unemployment Repayment Tax would continue as provided under present_law.

As I see it, the net effect of the foregoing proposal is merely -- by diverting
and then immediately returning an amount equal to 1% of tier-2 payroll -- to place
the RR Account in no different position than it would be under present law. Thus,
the loan from RR to RUI would be said to be paid off in full within about 5 years,
but actually the net effect would be that only part of the principal will really,
in balance, be paid to RR. Nonetheless, the RR Account has sufficient resources
over the long run to be adequately financed under valuation A of the Valuation
Report.

Although I see some merit to the foregoing recommendation {which would have
to be implemented by other changes in order to assure the sof?en:y of RUI after
September 1985), I very much prefer the solution in the consensus package. The
latter is a well-rounded combination of benefit and financing changes that treats
all parties -- employers and employvees, the General Fund, and the RR Account --
reasonably and equitably and has an excellent chance of placing the program on
a sound basis over the long range.
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- It is significant that the experience of the RUI program since the
Railroad Unemployment Compensation Committee began its work has been
notably better than was anticipated. Although this does not give com-
plete assurance that the consensus package will solve the financing
problems of the RUI system over the long run, it does make this more
likely.

Specifically, the actual FY 1984 experience as compared with the
estimates therefor presented in our report are as follows for certain
key elements (in millions):

Actual Estimated

Item Experience Experience
Contribytions in year $190 $187
Lecans from Railroad Retirement in Year : 96 . 190
Benefit Payments in Year 209 297
Interest on Loan frum RR in Year 72 78
Balance at End of Year -672*% -766
Loan from RR at End of Year 676* -762

* Adjusted to reflect interest due, dut not paid until following month.

Thus, it can be seen that the actual experience was quite favorable.
Benefit outgo was about $90 million less than estimated. Accordingly, the
needed loan from the Railroad Retirement Account in FY 1984 - §96 million --
was almost $100 million less than estimated, and the accumulated RR loan at
the end of the year was $86 million less than estimated. TAe actual benefit
outgo was only about $20 million less than the tax contributions -- as against
an estimated deficit of $110 million. Thus, the contimuing overall deficit
of the program (and the need for continuing sizable loans from RR) arises
from the burden of the interest payments on the dedt incurred in the past.

The latest available current experience -- for October 1984 through
April 1985 -- shows continuing favorable results. Benefit outgo was
running at an anrual rate of about $205 million, while contribution
income for PY 1985 is anticipated to be about $222 million.
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The Committee on Education and Labor and the Committee on Ways and Means
of the House of Representatives have held hearings on Railroad Unempleoyment
Insurance. The other members of the Railrozd Unemployment Compensation Com-
mittee and I testified as to why we believed that our consensus package is
equitable to all parties involved and would solve the financing problem of
the RUI system.

The only action taken in the House of Representatives before this month
has been to include a Title IV, '"Provisions Relating to Railroad Unemploy-
ment Repayment Tax and Unemployment Compensation in H.R. 3128, "Deficit
Reduction Aﬁendments of 1985"., This Title merely (a} permits the RUI Account
to borrow from the Railroad Retireaent Account after September 30, 1985, but
institutes a surtax repayment tax of 3k% when any accumulated loan after such
date is present on a September 30, and (b) increases the basic repayment tax
(which, under present law, will go into effect on July 1, 1986) through Decem-
ber 1983 over what is now scheduled, but leaves unchanged the rates for Janu-
ary 1989 through September 30, 1990 {when the tax terminates).

I have the highest regard for the House Committee on Ways and Means, but
I zm constrained to say that its efforts in H.R. 3128 do not, by any means,
solve the financing problems of the RUI system. Obviously, by increasing taxes
and allowing for further loans, but with a2 significant surtax-repayment tax
then being triggered, the situation is improved, but is not fully remedied.
Estimates prepared by the Railroad Retirement Board show that, under inter-
mediate economic assumptions, if all yearly excesses of income over outgo are
retained in the RUI Account in order to meet deficits in other years (rather

than repaying the past loans from the RR Account), the RUI Account will only
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rarely hve to borrow further from the RR Account, and then, with the surtax
rate being triggered, will shortly repay such new loans. Howaver, the past
loans from the RR Account will not be repaid by the basic repayment tax; such
outstanding balance will decrease during 1989-90, but thereafter it will rise
steadily and significantly. Moreover, such results will be much less favor-
able if pessimistic or unfavorable economic conditiuns occur.

In cS%trast, our consensus package does give a balanced, equitable method
of dealing with the financing problems of the RUI system over the long run,
even if economic conditions are unfavorable. At the same time, it contains
certain provisions for updating and keeping current the benefits of the pro-
gram, while providing the necessary financing therefor. In particular, I be-
lieve that our surcharge tax rate when the fund balance is low is far superior
to the sudden imposition of such a tax in H.R. 3128 when the fund balance be-
comes negative {as a result of a loan from the RR Account being necessary).

Qur procedure gradually phases in such a tax when the fund batance is low, and
this could well prevent the fund frcm being exhausted. In fact, I believe that
the phasing in of such rate could well begin somewhat sooner -- e.g., a rate of
.5% when the balance is less than $150¢ million, but more than $100 million.

As a technical point, both present law and H.R. 3128 have an earnings base
of $7,000 per year on which the repayment taxes are levied, I suggest that, as
a simplification measure, the same base should be used for both the RUI regular

and repayment tax rates.
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STATEMENT OF MR. JAMES R. SNYDER, CHAIRMAN, LEGISLATIVE
COMMITTEE, RAILWAY LABOR EXECUTIVE ASSOCIATION,
WASHINGTON, DC

The CHAIRMAN. Mr. Snyder.

Mr. SNYDER. Thank you, Mr. Chairman.

It's my pleasure to be here this morning and appear before the
conimittee on behalf of Mr. Ole Berge, who is the chairman of the
Railway Labor Executive Association. I have with me a nice young
lady, Ms. Madigan, who is the fill-in for our counsel for the Rail-
way Labor Executive Association.

I appear here today on behalf of all of our active 400,000 railroad
employees, as well as approximately 500,000 retirees that are now
under tier 1.

Our purpose here, Mr. Chairman, is the administration has rec-
ommended the technical conformance amendment dealing with the
tier 1 taxation, the remaining people under tier 1. Their explana-
tion of this was that it’s a technical conforming amendment.

The railroad retirees—and I’'m talking about the 500,000; many
of them on disability, a large percentage; widows, and older people
this is nothing but a tax increase.

They are already under tier 1, as you know, paying—because you
are drawing two forms of a pension here under tier 1—the taxation
formula of Social Security. So, now this would be everything over
and above Social Security, which, it is my understanding—the tax-
ation would be on the total amount the same that was applied in
1983 on the career railroad employees. .

At that time, our committee members at this table put railroad
retirement in a good sound financial state. I was privileged to work
with that group and the committees and on the Hill.

The first thing when we sat down to conform with that request
was that we were going to get a taxation on Social Security and
railroad retirement.

My impressions and a lot of our impressions were that it was
going to be practically the same formula applied to Social Security.
But it didn’t turn out that way. The Social Security—if that had
been the case, then certainly we would certainly be along with all
the other people.

Our railroad retirement is integrated with Social Security, al-
though the pensions are higher. Over the years we have paid more
money into the fund. But now we are talking about the total
amount. And the remaining amount of tax that they didn’t act on
under tier 1 in 1983.

So, I have been advised by the railroad retirement board that if
we follow along what the House did and put it in effect—and their
recommendation is 3128, effective January 1, 1986—there is no way
the railroad retirement board can crank it up and be ready for this
additional tax.

Also in the budget—Mr. Chairman, the administration is recom-
mending a 10-percent cut across the board of all railraod retire-
ment board employees. So, we have a serious problem.
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But on behalf of all these people, we request you deny this re-
quest of the administration on this because we don’t think it's a
fair tax.

Thank you very much.

The CHAIRMAN. Mr. Snyder, thank you.

{The prepared written statement of Mr. Berge follows:]
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BEFORE THE
COMMITTEE ON FINANCE
UNITED STATES SENATE

STATEMENT OF THE RAILWAY LABOR EXECUTIVES'
ASSOCIATION ON THE PROPOSED TAXATION OF TIER 1
RAILROAD RETIREMENT BENEFITS

SEPTEMBER 13, 1985

My name is Ole M. Berge. I am Chairman of the Railway Labor
Executives' Association and President of the Brotherhood of
Maintenance of Way Employes.

The Railway Labor Executives' Association is an
unincorporated association with which are affiliated the chief
executive officers of all of the standard national and
international railway labor unions in the United States. The
organizations whose chief executive officers are members of the

RLEA are listed below:

American Railway & Alirway Supervisors
Association, Division of BRAC
American Train Dispatchers Association
Brotherhood of Locomotive Engineers
Brotherhood of Railroad Signalmen
Brotherhood Railway Carmen of the United
States and Canada
Brotherhood of Railway, Airline and Steamship
Clerks, Freight Handlers, Express and
Station Employees
Hotel & Restaurant Employees and Bartenderxs
International Union
Internaticnal Association of Machinists and
Aerospace Workers
International Brotherhood of Boilermakers
and Blacksmiths
International Brotherhood of Electrical
Workers
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International Brotherhood of Firemen & Oilers

International Longshoremen's Association

National Marine Engineers' Beneficial
Association

Rajlroad Yardmasters of America

Sheet Metal Workers' International

Association
Seafarers International Union of North

America
Transport Workers Union of America
United Transportation Union

This nation's Railroad Retirement System antedated its
Social Security System. In fact, the original Social Security
Act based its tax benefit separation scheme on that developed in
the 1935 Railroad Retirement Act. There are today same
1,000,000 pereons receiving benefits under the Act, many of whom
devoted their working lives to the railroad industry in large
part because of the existence of the Retirement Act. Everyone
of the persons actively employed in the industry today began his
or her railroad career protected by the provisions of that Act.

In its budget for fiscal year 1986, the Administration has
recommended that taxes on some portions of the Tier I annuities
payable under the Railroad Retirement Act be increased. This
would be accomplished by treating those benefit amounts like
private pensions for tax purposes rather than like social
security benefits as current law provides.

The reason for this tax increase proposal is, of course, it
would appear to produce additional revenue for the Federal

government, thereby reducing the budget deficit to a minor
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extent. Obviously, any tax increase will reduce the deficit to
some degree. However, we must strongly object, and we believe
any fair-minded person would also object, to a proposal which
would increase the tax burden on only one segmént of the public
~ and at that a segment consisting entirely of elderly and
disabled persons - at a time when the Administration is
adamantly opposing tax increases on an across—-the-board,
even-handed basis as a means of dealing with the Federal
deficit. This tax increase prcposal is particularly
objectionable in view of the fact that the increase would come
on tcp of another tax increase effective in 1984, when railroad
retirement annuities became taxable for the first time in the 50
year history of the Railroad Retirement system.

From the time of the enactment of the Railroad Retirement
Act in the mid-1930's until 19283 it had been the policy of
Congfesa to exempt from taxation the benefits payable under that
Act just as it had been Congressional policy to exempt from
taxation benefits payable under the Social Security Act. This
longstanding policy was specifically reaffirmed by legislation
in 1955 after it appeared that the enactment of the Internal
Revenue Code of 1954 might have inadvertently removed the
exemption with respect to railroad retirement benefits.-

Nevertheless, in early 1983 when legislation dealing with

the financial problems of the Social Security system imposed a
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tax on social security benefits, it was considered equitable by
all the parties involved to tax Tier 1 railroad retirement
annuities in the same manner because those annuity amounts are
computed under the social security benefit formulas and are
based on a railroad worker's combined railrcad and social
security earnings. Also, when legislation was enacted later in
1983 to restore the Railroad Retirement system's solvency, it
was considered acceptable to tax Tier 1I railraod retirement
annuities in the same manner as private pensions because those
annuity amounts are often viewed as being comparable to benefits
paid under private plans. Consequently, in the very récent
space of 12 months the retired, infirm and widowed in the
railroad industry have suffered two tax increases. To increase
further the tax burden on these retired and disabled railroad
workers only two years after these previous increases is, in our
view, totally unsupportable. This is particularly true at a
time when the general policy of this Government is to reduce the
Federal tax burden on individuals.

The reason given by the Administration for its proposal is a
claimed belief that the Tier I component of railroad retirement
annuities exceeds what Social Security would pay to 50% of those
receiving Tier 1 benefits. The excess is currently taxed under
existing law as a result of the 1983 amendmentsa but the

Administration belisves the excess should be taxed at the higher
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rates applicable to private pensions. All components of
railroad annuities other than Tier I are already taxed at those
higher rates.

It has been claimed that this proposal is merely a
"technical and conforming amendment” but the Administration and
its other advocates should acknowledge it for what it really is
- a tax increase on the elderly, the widowed and the infirm in
order to lower minutely the budget deficit. It is cynical in
the extreme to deprive 500,000 ill and elderly Americans of
$160,000,000 of their already small incomes under the guise of a
“technical” or "conforming“ amendment. The extraction of this
enormous sum of money from these few people is not "technical”
or "conforming” in any sense - it is a selective, discriminatory
tax increase unjustified by any public need or good; indeed, it
is a disservice to the Congress to seek its approval of such
unfair, unnecessary and harsh legislation.

The President has indicated he is opposed to any tax
increase. Many in Conyress have accepted and even endorsed this
position. This proposal, however, would raise $160,000,000 in
taxes over three years from 500,000 elderly and disabled
railroad annuitants while not increasing anyone else's taies,
including the many corporations and super-wealthy individuals
who will continue to pay no income taxes at all{ that is

impossible to explain or justify on any ground.
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Beyond its inherent injustice, the Administration's
proposal would present an administrative nightmare. Fifty
percent of all annuitiés would have to be.entlrely recomputed.
Many of the computations would require additional information
not now available to the Railroad Retirement Board. There is a
real concern that this proposal could not be implemented in the
time allowed without jeopardizing on-going annuity payments.

The tax revenue to be received by the Government under this
proposal would go to the Railroad Retirement Account. The
retirees and others affected will want to know why they are
being hit with a third new tax on their annuities because they
know the account is now solvent and does not need this money.
They will view these tax increases as being in reality another
benefit reduction - and one accomplished through the back door.
Those affected by this proposal know that one reason for tha
account now being solvent is that they have already had three
benefit reductions: of their last three cost-of-living
increases, one was delayed, one was wiped out entirely, and the
last was reduced. The Administration's proposed tax increase is
an unprecedented fourth straight hit which railrcad annuitants
will take alone; thereby providing them with the dubijous
distinction of being the only’group of citizens in thie country
80 treated. It will be hard for them to understand or accept
this kind of "special" treatment.

We also object to a legislative policy which would consider

this single, isolated tax proposal as a means of reducing the
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Federal budget deficit. It is directly contrary to the _
announced and accepted Administration and Congressional policy
of dealing with all tax measures in connection with the tax
simplification and reform proposal. If this proposal were dealt
with in that forum, at the least the harsh and unwarranted
impact of a tax increase on railroad retirement annuitants might
be ameliorated to some extent by revisions to other parte of the
Internal Revenue Code which lessen the tax burden on lower
income taxpayers. We respectfully submit there is no
justification, equity or fairness in imposing a tax increase
upon a select group of elderly and disabled citizens while

- deferring to some uncertain future date the question whether
highly profitable corporations and many super-wealthy
individuals should pay any tax at all.

We are told the Congress will soon address tax
simpljfication at which time the issue of fairness will be
addressed. If the rules for taxing railroad retirement
annuities are to be changed, that is the time to do it. That is
when offsetting adjustments, if they are warranted, would be
made. That is when the proper amount of tax each individual,
and each corporation, should pay will be determined. Railroad
annuitants should not be singled out and required to pay

additional taxes at this time by this vehicle.
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The Railroad Retirement Account does not need the
$160,000,000 at this time so why is this tax increase now being
proposed? The only answer is that it will reduce the budget
deficit. An Administration which will not increase the taxes of
the wealthy or of corporations in order to balance the budget
apparently won't hesitate to advocate a proposal which would
raise the taxes of the elderly and disabled in order to do so.
That is sad. Beneficiaries of a solvent entitlement program --a
program which they have earned-- will suffer a reduction in
their incomes ranging up to $700 or $800 a year in order to
offset unresolved deficits ollewﬁord in the Federal budget.

It seems to us quite difficult to claim that we are atill a
nation “for the people"™ when we would treat our elderly and
infirm citizens in this manner.

We strongly urge that the Administration's tax increases
proposal be rejected.

Thank you for this opportunity to present these views of

rail labor and the active and retired employees we represent.
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The CHAIRMAN. 1 have no questions of the panel. Fortunately,
this is an issue that at least is easily understandable. We get some
others that, frankly, I don’t even understand.

You have got a difficult situation, and you have got equities on
both sides of this. The workers are entitled to what they are enti-
t%fd to and we haven't got enough money. Everyone understands
that.

Anytime Mr. Myers comes and makes a recommendation, I am
very inclined to listen to him. I have listened to him for years
when he was a Social Security actuary. And he has appeared in a
variety of capacities after he retired.

I don’t have any questions.

I understand the problem exactly.

Thank you very much.

[Whereupon, at 11:38 a.m., the hearing was concluded.]

[By direction of the chairman the following communications were
made a part of the hearing record:]
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N A

ACTUARIAL RISK SERVICES, INC.
111 Barclay Boulevard
Lincoinshire Corporate Center
Lincolinshire, llincis 60069
(312) 6340098

May 22, 1985

ARS

Mr. Jim Demarce

Associate Director

Office of Worker's Compensation Fund
U. S. Department of Labor

Suite C-3520

200 Constitution Ave. N.W.
Washington, D.C. 20210

Dear Jim:

Pursuant to the arrangements with you, other Department of
Labor staff, and Actuarial Risk Services, 1Inc.'s ciients, we
have reviewed the population and benefit outlay sections of the
Department of Labor's computer model of the Black Lung
Disability Trust Fund, on behalf of our clients, As has been
discussed with all of the parties involved, our review has been
conducted within a very short time-frame and 1s not intended to
be either complete nor comprehensive as to all of the aspects
of the model and its projections. 1In the time available, we
concentrated our efforts in identifying those aspects of the
population and benefit outlay portions of the model which could
have material affects on the benefit outlay projections if they
were computed differently, and we also reviewed how the entire
set of benefit assumptions used in the model interrelate.

We understand that the Department of Labor staff working
on the model have, since our review began, made changes to the
model which may affect some of the concerns described below.
We will be pleased to review these efforts and revise our
review accordingly, upon receipt of the later version.

We began our review with an examination of the data used
by the "current” model to describe the Trust Fund population
for computational purposes, This data consists of four
principal data sets, as follows:

1) The number of claimants and their survivors in payment
status.

2) The age distribution of the miners and their survivors.

3) The proportion of single miners, married miners and
widows to the population.

4) The proportion of the population with minor dependants.

ACTUARIES AND MANAGEMENT CONSULTANTS

58~304 O - 86 - 9
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The current model uses the following array of claimants in
payment status, by year, since 1981, in projecting benefits.

1981
BEGINNING 1982 1983 1984
*STOCK" ACTUAL ADDITIONS
Single Miners 9,748 383 38 73
Married Miners 46,682 4,864 1,641 1,185
Widows ’ 29,149 1,907 719 382
TOTAL 85,579 7,154 2,598 1,640

wWe find that the numbers of ciaimants shown above are
consistent with data we have received by the Department of
Labor over time, during the same period, and consistent with
the data wused in previous Department of Labor models of the
Trust Pund. We understand, but have not verified, that the
population data is derived from the data base used to issue
checks to Trust Fund beneficiaries.

The situation is less clear as to the age distributions
used in the model. The original model of the BLDTF employed an
age distribution computed from data as of a date late in 1979,
We had pointed out, in previous reviews of earlier models, that
this data was of questionable applicability to projections
starting in 1980 and 1981. We find, however, that this same
data set was used in the version of the model distributed to
various parties to date, and otherwise known as the "current"
model, which begins in 1981 with historical data. The use of
the 1979 age distribution in a model beginning in 1985 is
clearly inappropriate, and results in projections of future
benefit curves which reflect age distributions that do not
precisely match the population as it currently exists.

We have also received from the Department of Labor an age
distribution of the data base as of 9/84. The 9/84 age distri-
bution is clearly the more correct choice to use.

In the case of both the 1979 and the 1984 age distribu-
tions, we have not been shown the wunderlying data and
algorithms which were used to calculate the number of claimants
at each age. Given the known deficiencies in the Department of
Labor Black Lung claim data base, we feel certain that signifi-
cant numbers of individual claims have blank, or otherwise
incorrect date of birth entries, so the methods used to adjust
and correct such entries in the computation of the overall
average age may be of material significance.

In reviewing the model, we have determined that a naumber
of the assumptions and procedures used may not be the most
reasonable in projecting the future benefit projections of the
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model. The areas of concern that we have identified to date
include:

- The manner in which the model applies age distributions
and beginning populations to begin the projection.

- The procedures used to introduce benefit flows for minor
dependants.

- The treatment of Responsible Operator claims in interim
pay. N

- The treatment of Trust Fund denials which are being
successfully appealed by the claimant.

- The source and accuracy of the age distributions used in
the model.

- The mortality assumptions used in the model.

- The statistical adjustments used in the model to modify
the beginning and subsequent population "stocks" and
benefit flows,

A discussion of each of the items enumerated above,
appears in the Appendices of this report,

The general direction resulting from the correction of
the items of concern raised above is to reduce the projected
benefit flows, as put forth in the current model. The reduc-
tion in benefit flows is most pronounced in the far-term por-
tion of the projection. Our initial estimate, based on a
relatively incomplete analysis of all of the variables, indi-
cates that the overstatement, as measured against the current
model, is in the range of 10% to 208. The estimated overstate-
ment is quite dynamic with respect to a large number of assump-
tions used in the model, and can be expected to vary up or down
if other combinations of facts and assumptions are incorporated
in the model.

We would suggest that, if the model is to be used as a
credible representation of the 1likely Trust Fund benefit
outlays, the following should be done:

1) Test, document, and present the underlying data and
procedures used to construct the age distributions,
marital statuses and proportion of minor dependant
assumptions employed in the model.

2) Begin the projection with an age distribution
calculated as of the date of the projection.

3) Base any statistical adjustments to the population or
benefit flows on events relating to known mortality
experience only.
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4)

5)

6)

7

8)

RKB/lag

Model, separately, Responsible Operator interim pay
claimants and new entrants resulting from Trust Fund
denials being reversed upon appeal.

Make reasonahle assumptions as to the limited period
that minor dependants will be paid, step 3 and/or 4
benefits, and appropriately reduce the initial
projected benefit rates.

Conduct a mortality study of the Trust Fund population
so that the appropriate mortality assumption may be
employed in the model.

Apply an appropriate age distribution to the assumed
new entrants.

Adjust the assumed rate of widow survivors from the
initial group of married miners for the probability
that not all of the post-1982 Act surviving widows
will qualify for benefits.

Very truly yours,

ACTUARIAL RISK SERVICES, INC.

AT

Robert K. Briscoe
President

cc: Bruce Watzman - National Coal Association

Roy

Kallop ~ National Council on Compensation Insurance

Actuarial Risk Services, Inc. Clients
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APPENDIX 1

APPLICATION OF AGE DISTRIBUTION
TO_MODEL PROJECTION

Actuarial valuations of benefits payable ¢to individuals
are normally valued on an individual, person~by-person basis,
This holds true for life insurance, pensions, and insurance
claim reserve calculations. An individual, claim-by-claim
valuation 1is, in theory, no more accurate than a valuation
employing an average age distribution if the average age |is
calculated and applied in exactly .the right manner. The
individual, person-by-person valuation is preferred because it
minimizes the number of assumptions which must be employed.

Our concern with the current Trust Fund model is that it
not only relies on the application of an average age distribu-
tion, but it also attempts to apply that age distribution in a
manner which is likely to be mathematically incorrect.

Oour concern is the beginning date of the valuation. The
normal procedure in making projections of this nature is to
establish a valuation date from which all events begin, or are
measured.

The Department of Labor model does not employ this
structure. Instead, the data input to the model begins in past
years, and 1is brought forward to the present by adding actual
historical data, at which point the projection begins. The
process of bringing all of the data employed in the projection
to a common starting point has been a problem in both the
Department of Labor's former and current models. The principal
difficulty has always been the age distribution used, which has
been compiled from some past period and then applied to a
projection starting from a later period. Mismatches in the
timing of the application of the age distribution tend to
overstate the projected benefits because the age distribution
of the essentially closed group of Trust Fund beneficiaries
will change shape as deaths are removed year-by-year. Unless
the program models the exact pattern of actual deaths, the
changing shape of the age distributions will not be properly
recognized and, in general, will result in the projection of a
younger group than is actually the case.

The current model attempts to adjust for the gap between
the age distribution and the beginning of the projection by
seeking to change the number of claimants during ’‘the period
between the initial population entered and the beginning point
of the projection in such a way that the program will have
correctly adjusted the initial age distribution by the time the
projection is begun. While such adjustments could add ultimate
accuracy to the projection, they are completely dependent upon
a full understanding of all movements of the claims population
during the period in question. Given a 1less than perfect
understanding of those movements, the adjustuents add nothing
over the alternative of simply using a current age distribution
applied to the current population. A further discussion of the

adjustments will follow in Appendix II.

ACTUARIAL RISK SERVICES, INC.



258

APPENDIX I1I

STATISTICAL ADJUSTMENTS

The statistical adjustments used in the model to attempt
to correct the difficulties encountered in matching demographic
data with the timing of the model represent a theoretically
correct, but troublesome, methodology for making a reasonable
projection. If the only reason for a change in the number of
people in pay status from one period to the next since 1981 was
the death of the claimant or the death of a female dependant,
then the adjustment mechanism used in the current model would
provide a means for adjusting the mortality assumption to
conform to the actual experience. In fact, however, a fairly
large number of other reasons for "exits" from the populations
were also present during the period in question, and some will
continue into the future, They include modifications of
claims, the effect of appeals of Department of Labor decisions,
elimination of duplicate entries in the data base, the effects
of state offsets and various other events, all of which either
stop payments on a claim for which payments were being made, or
begin payments on a claim. The current model adjustments
attempt to project the effect of all of the above across the
entire future of the Trust Fund and represent, at best, a very
crude initial adjustment which may improve over time as the
number of non-mortality exits from the Trust Fund presumably
decrease in number.

We feel that the model would be better presented with
current demographic data used to begin the projection, and any
adjustments which should be made arising out of a formal
mortality study. The current model, with the adjustments,
will, at best, always present a projection which is difficult
to follow and describe.

We would also note that new entrants to the Trust Fund
population in future years are brought in at the same average
age as the current population. This almost certainly will not
be the case, however, since the number of assumed new entrants
is small, so the current procedure causes no significant
distortion, Material distortions could occur if larger numbers
of new entrants were to be assumed. .

ACTUARIAL RISK SERVICES, INC.
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APPENDIX III

R/O _INTERIM PAY AND DENIALS REVERSED ON APPEAL

The beginning ®"stock”™ of married miners, single miners and
widows used in the model apparently include 6,000 responsible
operator interim pay cases which were in payment status at that
time. The additional claims added between 1982 and 1985 also
include new interim pay cases. These interim pay cases will
all follow the same progression, eventually reaching a hearing,
and either being paid by the cocal operator or being deinied. 1In
either case, the <claim will no longer be paid by the Trust
Fund. The general time-frame of the hearing process should see
the majority of the cases reach a hearing during the next five
years, with some poscibility that the process may be
accelerated. The interim pay cases have the further
characteristic of being composed of the younger portion of the
current Trust Fund population, We would estimate that the
average age of the interim pay population is between 55 and 60,
as opposed to an average age of 65+ for the entire population.

The current model also does not implicitly recognize new
claims entering the model as the result of currently denied
claims being awarded upon appeal. The Department of Labor
staff estimates that the two groups of claimants - interim pay
and denials awarded upon appeal will ultimately be of approxi-
mately the same size, and, therefore, the current model con-
tains approximately the correct number of claimants. Even |if
it ultimately proves to be true that the number of claims will
be equivalent, we feel that the age characteristics of the two
groups will be quite different - the interim pay group being
young, and the Trust Fund denial being considerably older. The
current model then projects the younger group when, in fact, an
older group will replace them. This leaves the curreant model
overstating benefits based upon the younger group.

We recommend that the two groups be introduced into the
model separately and projected on the basis of their respective
age and other demographic characteristics.

ACTUARIAL RISK SERVICES, INC.
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APPENDIX IV

PROJECTION OF STEP 3 AND STEP 4 BENEFITS

The Federal Black Lung Program pays benefits which vary as
a function of the number of dependants the claimant has at any
point in time. The model correctly projects the step 1 and
step 2 benefits payable to single miners, married miners and
widows. The program further assumes that certain percentages
of the single, married and widow population will have
additional dependants. The benefit flows based upon the
single, married and widow populations are then increased to
adjust for the step 3 and step 4 benefits payable to the
additional dependants. wWhile some added precision could be
obtained in the model by calculating the additional dependant
populations explicitly, instead of applying a factor to the
benefit flows, we would agree that the complexity of the
computer code needed to do so is probably not worth the added
precision which would@ be achieved in the calculation.

We do not agree, however, that the loading for these
dependants be continued throughout the projection. In fact,
the majority of the additional dependants will be minor
children whose benefit will end at age 18 or 24 depending on
the educational pursuits of the child.

Based upon our Federal Black Lung data base, the average
age of these minor dependants is approximately 14 years in 1985
and the average age of male claimants with children under 18 is
50. If we assume that there will be relatively few new
children from the current Trust Fund population, then the added
benefits should reduce to a very small number over the next 5
years or so.

We recommend that the step 3 and step 4 benefits,
currently being applied to the current model for the full term
of the projection, be graduated downward to a very small
additional loading after 1990 or so. This will produce a
significant reduction in the projected benefits after the point
at which the loading is reduced.

ACTUARIAL RISK SERVICES, INC.
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APPENDIX V

MORTALITY

LY

The issue of the correct mortality tables to be used in
the Trust Fund model has been discussed for the last five years
or more. (See our previous reports to the Department of Labor
on the previcus model.) In summary, we have provided the
Department of Labor a set of male and female mortality tables
(1971 Group Annuity Mortality Tables), which have been used by
the Department of Labor in the current model, that our firm has
found to be the best representation of mortality experience for
male responsible operator claimants. We have not_had. the data,
or the opportunity as yet, to study the mortality experience of
the female survivors of Black Lung claimants, and have not
studied at all the mortality of the Trust Fund population. We
know that the Trust Fund population is older, and generally
represents a previous genevration of coal miners as compared to
the responsible operator claimants. Their mortality may well be
different than that of the R/O population. We have
recommended, for more than three years, that a specific
mortality study be done on the Trust Fund population, and we
continue to do so. If the mortality experience of the older
portion of the Trust Fund population ultimately proves to be
different than that of the R/O population, we would expect the
life expectancies to be somewhat shorter, and the current
model, therefore, would overstate the benefit flows. we
suspect that the most uncertain aspect of the mortality is that
of the female dependants, which have not been studied by anyone
to date.

The size of the Trust Fund population is such that a fully
credible mortality study is possible given sufficiently
accurate and timely death reporting. .

ACTUARIAL RISK SERVICES, INC.
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Statement of

JAMES L. CAMPBELL, JR.
Legal Counsel, International Committee
AIR COURIER CONFERENCE OF AMERICA

before the -
COMMITTEE ON FINANCE
UNITED STATES SENATE

on the subject of
"Users Fees” for the services of the
United States Customs Service

September 11, 1985
I. INTRODUCTION

1 am James 1. Campbell, Jr., legal counsel for the International
Committee which has been established under the aegis of the Air Courler
Conference of America (ACCA).

The International Committee was established by ACCA this past summer
to provide a forum for the development of a common industry position on
governmental issues involving the international transportation of urgent small
parcels. ACCA itself includes more than one hundred member companies, ranging -
from the very small to the very large. All specialize in the business of ptoviding or
facilitating the rapid and reliable door-to-door transportation for time-sensitive
small parcles. Pick up and dellvery is etfected by specialized messengers. The
intervening air transportation is handled differently by different members; some use
the airline baggage system, some the air cargo system, and some thelr own aircraft.

The members of ACCA handle the great majority of all the urgent small
parcels being transmitted into and out of the country, even if one includes the U.S.
Postal Service's International Express Mail service and the express services of the
airlines. In addition to ACCA members, the International Committee also includes
several large, non-ACCA companies which have recently decided to enter or to
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enlarge substantially their participation in the international small parcel express

market; the latter include companies such as Emery and Airborne Express.l

On behalf of the great majority of the carriers of urgent international
small parcels, | am today testifying in support of the concept of users fees for
customs services and proposing the specific application of this concept to courlers
and thelr competitors. We greatly appreciate this opportunity to present our views
to the committee,

II, A THUMBNAIL SKETCH OF THE INTERNATIONAL COURIER INDUSTRY

The term "courier" has changed and evolved with the Industry, so it is
helpful to begin with a definition. The term today refers to a company that
specializes in the rapid, door-to-door transmission of small, urgent business
documents or parcels. A courier is essentially a pick up and delivery company whose
operations are closely coordinated with the international airline system. Generally,
a courier will only accept a container of documents or parcel that weighs less than
70 pounds, the maximum welght of a piece of baggage aboard most commercial
airlines.

There has evolved a reasonably standard bundle of services associated
with the idea of a "courier." A courier will usually pick up a parcel of business
documents or other items in the evening and dispatch it from the origin city by
aircraft that night. The parcel will be delivered to a destination address within a
few business hours after arrival at the airport nearest the addressee. "Business
hours” refers to hours during which business is normally conducted, a convention
which differs substantially in different parts of the world. Within the United States,
parcels are generally picked up after four o'clock in the afternoon and delivered by
10:30 the next morning. International shipments from the east coast are delivered

s eeowee —

| Federal Express, an ACCA member, has declined to participate in the
International Committee, and so my remarks should not be construed as representing
that company. As-a.new entrant, Federal Express is, so far at least, a relatively
small factor In the international express industry outside of U.S.-Canada traffic.
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to major European and South American citles by midday the next day and to major
cities in the Middle East and Far East on the second day following pick up. In
addition to speed, the typical courier offers other services upon which its customers
depend. The courier will pick up on demand at the shipper's office. A
proof-of-delivery receipt will be returned to the sender, if requested. The courier
can and often does trace documents quickly in case of problems. Courlers also
automatically insure against the cost of reconstructing lost documents (although not
other, consequential damages). »

Historically, air couriers usually transported documents as the baggage of
a company employee, an onboard "courier" passenger, traveling on a regular
commercial airline flight. Passenger baggage is used because it is guaranteed to be
boarded on the flight (general cargo is not) and because customs clears baggage
immediately but often takes many hours or days to clear cargo. Gradually, airlines
and customs are beginning to adapt to the needs of courlers so that today, on some
routes, couriers in fact make greater use of cargo services. The volume of
international courier shipments is also beginning to justify the use of dedicated
cargo aircraft. As electronic transmission of documents becomes more feasible,
some couriers will also use telecommunications to move documents from city to
city, As the essence of a courier's task s the pick-up and delivery, this change in
technolog)fwill not alter the basic concept of "courier." (Of course, it is possible
that pick-up and delivery will be unnecessary in the future, eliminating the need for
"couriers.")

As defined, "courier" service could Include international express mail.
Indeed, some post offices refer to their express mail services as "postal courier."
Nonetheless, for the purposes of this statement the term "courler" does not include
express mail services. Following the terminology of the Universal Postal Congress,
rapid postal services designed to compete with the couriers will be termed
International High Speed/Express Mail Services, or for short, "postal express"

services.
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Private courier companies began business in North America and Western
Europe in the late 1960's. The first couriers evolved from the armored car
companies who provided banks with secure transportation ﬁfimmlal instruments.
As modern business expanded to international scope, banks extended their operations
and the time required to transport financial instrurnents from one bank to another
increased accordingly. The interest that accrued on financial instruments while in
transit soon became very significant. To reduce this lost interest, armored car
companies began a specialized air transportation service in which an employee
would pick up the bank documents from the sending bank, carry them as baggage
aboard a regular commercial airline flight, and then immediately deliver them to
the destination bank. '

Today international courier services serve primarily the international
service industries. Financial institutions transport checks and other monetary
instruments by courier to avoid the loss of interest which could amount to hundreds
of thousands of dollars per day. Transportation companies forward bills of lading so
that customs clearance can be expedited in advance of the cargo, thereby saving
thousands of dollars in unloading delays. Engineering and construction firms manage
projects by forwarding drawings, bids, and project reports by courier for next day
delivery. Many multinational organizations are dependent on international courlers
to provide a network for the flow of information necessary for managers to direct
and coordinate widely separated activities.

Unfortunately, there are no reliable studies or statistics on the worldwide
international courletr industry. A reasonable estimate would be that international
courlers today earn about US$ 1.75 billion on a worldwide basis, The industry is
growing at approximately 25 to 40 percent per year. Very roughly, in 1985, the
couriers will transport approximately 14 million shipments of documents and small
parcels welghing 54 million pounds into or out of the United States. We estimate
that the couriers transport more than 2 billlon pages of urgent commercial
information each year. The courlers' shipments are consolidated into approximately
1 million shipping bags, weighing 30 to 70 pounds each. Of these shipments, about
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80 percent contain only business documents, with the remainder containing dutiable
and non-dutiable samples, spare parts, etc.2

The current importance of the courier sytem in U.S. international
commerce is illuminated by comparisons with other types of communications. It
must be kept in mind, of course, that each mode of communications has its own
distinct advantages and that comparisons necessarily contain oversimplications.
With this caveat in mind, we can note that the United States Postal Service annually
transports approximately 1 billion international airmail letters (in and out of the
U.S.) weighihg about 125 million pounds. In terms of weight, .then, the courier
system is almost one half the size of the international air mail system; in terms of
the quantity of urgent commercial information transmitted, the courier system is
far larger than the postal system. The United States also annually places or
receives about | billlon international telephone calls and 30 million telex and
telegraph messages. Suppose we make the extrerﬁely simplistic assumption that a
page of data may be roughly equated to a telephone call or telex message. One
would then reach the remarkable conclusion that the courier system probably
transmits twice as much commercial information as the international telephone
system and 80 times as much as the telex system.3

2 1 must emphasize these figures are very rough. They were projected
from a 1984 study by Cresap, McCormick & Paget, an international management
consulting firm. The study was organized by the International Courler Conference,
the overall international trade association of the courier industry, based in Geneva
and London. The CMP study was based upon 1981-83 data obtained from the major
couriers. To adjust this data, | used assumed a conservative 20% annual growth by
weight. In the revenue figures at the end of this statement, I have assumed that all
of this traffic will be subject to the proposed users fees. In fact, a small fraction of
courier traffic is today not cleared at a general, port-of-entry airport facility, but
flown directly to or shipped in bond to a central hub. Under our proposal, this
central hub material would not be subjected to proposed users fees. Customs would,
however, collect more or less similar amounts in the form of fees for the assignment
of an inspector to a specific courier's hub.

3 The figures for other communications modes are likewise intended to
very rough, providing an order of magnitude comparison. Generally, the figures are
informal projections from the latest data available in the 1985 Statistical Abstract
of the United States or the 1984 Annual Report of the Postmaster General. For all
modes, including couriers, it has been assumed that inbound and outbound traffic are
about equal.
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The rise of the international courier system during the last ten years may
be explained by three imbortant trends in modern international commerce, First,
the most apparent development has been rapid growth in the quantity of imports and
exports. Inevitably, more trade means more documentation. A second important
trend has been the changing character of international trade. Increasingly, the
United States now sells high technology goods and services to the rest of the world .
As the U,S. Trade Representative put in its recent report on trade in services to
GATT: "[Clommunications are becoming more central to the global company.
Communications serve the same function for trade in many services as the
transportation system does for trade in goods [page 15 (emphasis added)L" The third
trend that should be noted is the increasing geographic diversification of
international trade. Well known examples of this phenomenon include the increase

in the sale of engineering services in the Middle East, the increase in banking
activities around the world, and the increase in trade with Asia. The changing
geographic scope of international commerce is important because many of the less
developed countries do not have the postal and telecommunications facilities that
are available in the developed countries. Business activities in the less developed
countries are therefore especially dependent upon private couriers.

Ill. WHY THE COURIER INDUSTRY SUPPORTS USERS FEES

The couriers specialize in the transportation of very time-sensitive
docun:ents and other small parcels. Any delay in the transmission of these parcels
diminishes their value to our customers and, quite directly, hinders the
competitiveness of U.S. international business. We believe, therefore, that it is in
the vital interest of our customers and of U.S. commerce generally for the United
States to provide customs inspection and entry of these urgent international trade
shipments as quickly as possible. Indeed, we would respectfully suggest that, from
the standpoint of the national economy, the checks, bills of lading, tender offers,
blueprints, samples, spare parts, etc. carried by courlers are more urgent than any
other identifiable category of traffic on the aircraft — more urgent than the
average passenger, the average passenger bag, the average cargo shipment, or even
the average perishable cargo shipment (such as fruit or flowers). Please note here
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that 1 do not suggest that this urgency arises from any skiil, merit, good looks or
other quality of the courlers themselves, The urgency arises from the
time-sensitivity of the lnformation and Items being carrled and the value of timely
dellvery of these shipments to U.S. international business generally.

In short, we are suggesting that It should be forthrightly recognized and
admitted courier shipments require high quality customs service. Philosophically, it
seems to us fair and desirable that those who make use of customs services bear the
governmental costs generated by these commercial requirements. (Of course, it is
the final consumers of the products or services facilitated, and not the customs
"users" nor thelr customers that ultimately pay the bill.) If "users fees" are to be
the accepted means of financing customs services, then the courlers should be
included, most particularly because of their need for very high quality customs
services. Indeed, direct remuneration to Customs for services rendered may well
make It easfer for Customs officials and ourselves to work out flexible and mutually
satisfactory arrangements to meet the special needs of urgent parcels. As we see
it, this increased ability to work flexibly with Customs can smooth the way for
future Improvements, as well. In addition, users’ fees will cure one serious flaw in
the current system. The fact that direct compensation to Customs is now generally
limited to overtime services creates a financlal Incentive for individual Customs
offlcials to delay clearing courier shipments until after overtime goes into effect.
While infrequent, the perverseness of the current scheme has resulted In
unnecessary delays for couriers in some cases.

We do not believe that users fees for customs' inspection of courler
shipments Is tantamount to asklng a victim to pay the police for catching a
criminal, Clearly, the inspection of shipments entering the United States is
Intended to protect the health and weifare of the public as a whole. Equally clearly,
there would be no need to inspect international shipments If there were no
internpational shipments. Couriers and their customers have voluntarily engaged in
International trade for profit and, in so doing, have given rise to a reasonably
allocable governmental expense, the cost of inspecting the resulting shipments. In
contrast, the victim of crime has hardly given rise to governmental expenses
through voluntary, commerclal actlvity.
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IV, SOME CONCERNS ABOUT USERS FEES

Our friends in the international airline industry, and others in the
international transpoftation fleld have generally reached a different conclusion on
the merits of the customs users fees concept. While we In the courier industry see
the matter differently, at least with respect to international courier shipments, this
is not to say that we do not have concerns with some aspects of the users fees
concept, including some of the points ralsed by the airlines.

Our first concern (not raised by the airline industry) would be that users
fees, as well as all other aspects of the ‘customs laws, be written and enforced so as
to provide evenhanded applicatlon to all services competing with the courfers. Of
particular concern in this regard is the international express services of the U.S.
Postal Service. To illustrate our point, we can relate that last year an independent
accounting firm conducted a test of thirty shipments imported into the United
States by means of the Postal Service's International Express Mail program. All
shipments were properly marked by the accounting firm as having a value of
between $100 and $400, yet duty was collected on only one shipment. Such flouting
of the U.S. Customs laws Is, of course, impossible for the couriers and gives the
Postal Service a relative competitive advantage.q

Other competing private transportation modes should likewise be treated
in an fair manner relative to courler traffic. The airlines' international small parcel
express services, which have been established to compete with the courlers, should
be treated identically to the couriers. Customs should also take care that its fees
for the assignment of Inspectors to central hub facilities of large express companies
are reasonable compared to users fees; neither way of clearing customs should result
In a non-cost justified comparative advantage. By the same token, it is also falr and
reasonable that the proposed users fees for coi.rier traftic ensure a high quality,

- rwraraseee——a———

% The same accounting firm is conducting a followup test of this
phenomenon this fall and, If the same bias {s detected, the courier industry expects
to seek redress in the appropriate forums.
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expedited Customs service that is substantlally superior to that afforded the general
freight industry, which has so far successfully opposed payment of users fees.

A second concern Is the question of establishing an unfavorable
Intermational precedent. The airlines have correctly noted that forelgn governments
may use a users fee law in the U.S. as an excuse for a less fair, less reasonable tax
on International commerce in thelr countrles. For this reason, we urge this
committee to include In its report a detalled explanation of the rationale for the
users fee concept and a full justification for the charges levied. With an explanation
on the record, it will be easier for reasonable men in foreign governments to oppose
charges which exceed the levels implled by the clear reasoning of this committee,
While this proposal may not completely eliminate all precedental concerns, we
would also note that any precedental problem created by users fees Is not as serlous
as It would be if the concept represented a completely new position on the part of
the United States. "Users fees" of one sort or another have long been Imposed on
some users of customs services, such as those who require entry outside of normal
business hours.’

Third, we agree with the concern voiced by the alrlines that there are
inherent dangers in establishing any organization, including the Customs Services, as
a monopolitistic suppller of essential services. This Is a fundamental fssue which
goes far beyond the users fee concept, but it is a valid point, which this committee
shouid keep in mind In its contlnuing oversight of Customs.

We also agree with the airline industry that a close check must be kept to
see that the money raised from users fees results In customs services which meet
the needs of the payors. In this regard, the advisory committee established by the
House bill, H.R. 3128, seems to us highly desirable. In the same vein, a detalled
public disclosure of how the fees are calculated, collected, and used Is also

5 We take no position on the objections based upon international law,
GATT and the Chicago Convention; for the purposes of this statement, we have
assumed the legality of the concept. We note, however, that the courler industry
does not pay significant customs services users fees in any other country. For this
reason, we urge the the committee to examine the legal and precedental issues with
great care.
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necessary., The "user" should pay no more than the "fee" reasonably and directly
allocable to him, Similarly, the user should be able to rely upon the fact that the
customs services "purchased" meet appropriately high standards. The 45-minute
processing time for passenger traffic, for example, seems a reasonable standard for
courler traffic as well, in view of the fact, noted above, that the courier traffic is if
anything more urgent than the average passenger. Moreover, where approprlate, the
Customs Service might be required to contract out services to private parties if
such services can be performed more efficlently in this manner.

Finally, we would note that the reasonableness of users fees relates, In
turn, to-the reasonableness of the customs laws themselves. We would hope that
adoption of a users fee concept will also lead to a more careful cost/benefit analysis
of some of the more burdensome customs laws. Users should not be asked to bear
the costs of administering customs laws which yleld far less in revenue or other
public benefits than they cost to administer.

V. A PROPOSAL TO APPLY USERS FEES DIRECTLY TO
THE INTERNATIONAL EXPRESS INDUSTRY

With respect to the specifics of our industry, we believe that it wculd be
reasonable and fair to apply the customs users fees concept directly to courier
shipments, international express mail shipments, and airline express shipments. Two
types ét users fees are needed. The amount of work required to clear business
documents is distinctly different from clearing other types of shipments. Business
documents are subject neither to duty nor to entry formalities. They are
“intangibles” under U.S. law. 19 U.S.C. !:2: General Headnote 3. Customs
Inspectors need only inspect a sampling of the documents to satisfy themselves that
the documents are, in fact, documents. Other express items, whether or not
dutlable, require more work: entry and the payment of duty, if applicable (even In
such cases, however, entry is generally Informal). Hence, what is needed is a fee for
intangibles and a fee for tangibles, stating according to some convenlent unit of
measure,
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It seems to us that that it would be most practical to base customs fees
on the most easlily quantified and readily apparent measure of express traftic, the
courier's shipping bags. In line with alrline restrictions on passenger baggage, these
bags welgh up to 70 pounds (averaging perhaps 55 or 60 pounds). Couriers will
usually use such shipping bags regardless of whether the bags are shipped as a
passenger's baggage or as freight. The postal express services use similar,
somewhat smaller shipping bags. A small fraction of express shipments are packed
loosely, "bulk loaded" by an airline or "containarized" by a courier. To
accommodate such operational variations, we propose that Customs have authority
to adjust the bag charge in a proportional manner,

An average courier bag of "intangible® business documents contains about
15 to 30 separate envelopes. An individual courier passenger carries anywhere from
two or three to 20 or more bags. Since U.S. Customs requires that the intangibles
bags contain no tangible items and is enforcing very strict operational penalties if
tangibles are found, it is very much in the courier's interest to keep the intangibles
bags "clean." The clearance of these intangbiles bags is therefore very
straightforward. There is no paperwork. A random sampling of the bags can be
performed quickly. Since irregularities are very rare, this is usually sufficient to
satisfy the Customs inspector of the contents of the total shipment. We estimate
that, on the average, a Customs inspector should be able to clear a courier and 25
bags of intangibles in substantially less than an hour. According to the house bill,
the fee for clearance of a passenger would be $5. Therefore, if each bag of
intangibles is subject to an inspection fee of $1, this would yield to Customs a return
of $30 ($5 for the passenger and 25 times $1 for the bags) in, we believe,
considerably less than an hour on average. While $30 for less an an hour's service is
significantly higher than Custom's actual average costs, we are proposing this level
of users fee in recognition that the couriers require significantly better than

average customs services,

The clearance of bags of tangibles is somewhat more complicated. The
courier retains a customhouse broker to prepare the necessary paperwork for formal
or informal entry, At a minimum the paperwork will include a master manifest
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which lists, for each separate shipment, the name and address of shipper and
consignee and a description of the value and nature of the goods shipped. Based
upon the information supplied, the inspector may ask to see some or all of individual
shipments or inspect them on a random basis. While small parcels are generally
subject to a higher degree of scrutiny than business documents, it is, of course,
extremely rare that Customs inspects all parcels. We estimate that a Customs
inspector can easily inspect and clear a courler and six bags of tangibles bags in an
hour. If we aim for a total fee of $30 per hour, as above, this would imply a users
fee of about $4 per tangibles bag.

Our proposed users fees would not apply to express shipments which are
transported aboard freighter aircraft or shipped directly, or in bond, to a central hub
for clearance. If a courier or express company operates its own aircraft and
clearance -facilities, it is already paying Customs a fee for the assignment of
inspectors. While it is important that these "assignrncnt" fees bear a reasonable
relationship to the proposed users fees, clearly such traffic should be exempted from
the proposal. In an effort to promote clarity, the proposed users fee rule would also
automatically exclude shipments weighing more than 70 pounds. This limit avoids
true "freight" shipments and includes all but a very small handful of truly
"time-sensitive" shipments.

1 emphasize that we are proposing these fees with the understanding that
the couriers -- and other affected parties —~ will receive the high quality customs
services paid for. Hence, our proposal is requires "expeditious" clearance services.
We are not volunteering to pay extra fees only to be told to wait at the end of the
line while the "important® traffic is cleared,

Please note as well the above estimates of clearance times and Customs
cost are extremely rough and must be refined through further work with the
committee and the Customs Service. Allowing for further refinement of the actual

amounts of the fees, the international courier industry would support an amendment
to the house bill, H.R. 3128 (H.R, Rpt, 99-241), of the following general form:
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On page 107 at line 10, in the new language Inserted in 19
U.S.C, 58a by section 251 of the bill, Insert a new paragraph
(a)(7) following paragraph (a)(6), as follows:

"(7) For the expeditious inspection and clearance of each
shipping bag, welghing not more than 70 pounds, of urgent
commerclal information or other urgent small parcels, arriving
in the United States aboard a commerlcal aircraft (other than
an all cargo aircraft): $1 for each bag containing only
Intangibles, as defined in General Headnote 5, and $4 for all
other bags. These fees may be adjusted In a proportional
manner for shipments packed In different sized bags or
contalners, provided no individual shipment welghs more than
70 pounds. These fees shall not apply to shipments transported
in bond to an express coinpany's central hub facility to which
customs inspectors have been separately assigned.

To add needed clarlfication, we suggest that the committee's report Include an
explanation such as the following:

The "courier bag" fee established by (a)(7) is established for
"expeditious" customs clearance of urgent, time-sensitlve
small parcels, whether transmitted by private International
courier or the United States Postal Service (under the
International Express Mall program), The fee also applies to
other small parcel express service offered by a cargo or
commercial airline or air freight forwarder which Is held out
to the shipping public as competitive with such services. The
latter would include, for example, such services as the
internatlonal "courler" services offered by Federal Express and
Emery and the "Worldpak" service of Pan American World
Airways. The fees would not apply to shipments arrlving In
the United States via all cargo aircraft (which are invariably
cleared by speclally assigning an inspector to the task) nor to
shipments cleared at a central hub facility; Customs already
charges for the assignment of Inspectors to perform such
services. The fees are also limited to "“urgent" shipments
weighing ¥70 pounds or less." These restrictions are intended
to emphasize that the committee's intention that the proposed
fees are Intended to apply only in return for exceptionally
expeditious customs clearance services and not for the routine
clearance of general alr freight (whether more or less than 70
pounds),

Based upon the rough estimates ot the size of the current courler Industry
given earlier and the very rough fee schedule assumed above, we estimate that the
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amendment we propose would result in assessing the following users fees from the
courler Industry:

400,000 bags of Intangibles
(inbound only) @ $1 each $ 400,000 ~

100,000 bags of tangibles
(inbound only) @ $3 each $ 500,000

25,000 courler passengers
(assuming that half the courler
bags arrive by on board courler
a rough average of 10 bags
per courier) @ $5 each $ 125,000

Total "users fees” by courlers $1,025,000

The above figure is based upon estimated 1985 tratfic. The courler
Industry expects that the traffic wlll continue to expand at 25% or more per year
and that the tangibles traffic will increase more rapldly that the intangibles traftic.

We will be delighted to work with the committee in any way to Improve
the users fees concept. Thank you, agaln, for this opportunity to explain the point
of view of the international courier industry,
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'AIRCRAFT OWNERS AND PILOTS ASSOCIATION

421 Aviation Way, Frederick, MD 21701 / TEL: (301) 695-2000 / TELEX 89-3445

STATEMENT OF JOHN L. BAKER, PRESIDENT
AIRCRAFT OWNERS AND PILOTS ASSOCIATION
BEFORE THE SENATE FINANCE COMMITTEE
REGARDING CUSTOMS SERVICE USER FEES
SEPTEMBER 11, 1985

The Aircraft Owners and Pilots Assoclation represents the
aviation interests of 265,000 individuals who own and fly general
aviation aircraft for business and personal purposes. Many of
our members use their aircraft in international air commerce and
thus the policies and operations of the U. S. Customs Service are

of interest to them.

Our members do not regard customs inspections as a favor
or service provided to them in their own interest. Instead, most
consider submission of ones property and belongings for
inspection and possible imposition of duties as necessary and in
the best interests of their fellow citizens. Carrled to
extremes, the philosophy underlying this proposal could also be
construed as an argument to charge tor any activity ol the
Federal government done on behalf of the cltizenry. A taxpayer
who does not receive his or her social security check could be
assessed a service charge for calling to get the problem worked
out; the Justice Department could seek to recover court costs for

its suit on behalf of a taxpayer or a class of taxpayers in an
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anti-discrimination case. Someone else already has mentioned to
the committee the example of IRS charging to process income tax
returns. In theory these acts are not so different from charging
a traveler returning to the United States for costs attendant to
Customs' inspections. Let us also keep in mind that even before
travelers reach the Customs desk they must pass through
immigration and naturalization. If Customs 1is permitted to levy
charges above and beyond what U.S. taxpayers already pay through
the Federal income tax system.'then what is to prevent the
imposition of a fee for stamping passports or ascertaining that

the returning traveler 1s a citizen.

What I have just mentioned is but one problem we have with
the bill. Let me move on to the second. That concerns
provisions of the proposed legislation which address the actual
fee schedule. As written the fee schedules are unfair and
discriminatory and regrettably, neither the Administration's
proposals nor the version approved by the House Ways and Means

Committee (H.R.3128) are acceptahle.

The Administration has proposed that general aviation be
charged $66 per entry per alrcraft while railroad passengers be
charged 25 cents each. This is obviously unacceptable and
discriminatory. H.R.3128 would impose a $25 annual fee on a

general aviation aircraft and reimpose the requirement that
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general aviation pay for all inspections on Sundays and holidays
on an overtime basis up to $25 per aircraft. While the House
bi1ll is an improvement over the Administration's request, it

still fails miserably in the area of fairness.

As it so often the case when faced with deficit reduction
efforts, Congress seems inclined to try to extract great revenues
from relatively small sources while allowing the potentially
large sources to escape. The result is that one small economic
activity feels a tremendous bite, but yet from the Federal
perspective, revenues are insignificant. By exempting highway
vehicles from the charges and focusing on aviation and marine
activities, the legislative proposals unfairly discriminate among

classes of travelers.

Our members are already complaining to us with great
regularity about the impositlon of overtime charges on general
aviation. They feel that this it is particularly unfair since
automobiles and buses are not belng asked at this time to pdy for
after hours inspections. HRequiring payment of overtime charges
by aviators during regular hours on Sundays and holidays will be

met with considerable resentment.

It the Congress 1is determined to recover part of the

Customs Service operating budget from levies upon those who must
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submit to inspections, we suggest that you consider at least one

of the following alternatives:

1. Impose a very modest charge for all inspections based
on the number of passengers inspected or the value of imported

cargo. All modes of transportation should be treated the same.

2. Increase the fees for passports and credit the

increased revenue to Customs. -

3. Should Congress increase tariffs on certain products
imported from countries which do not facilitate trade with the
U.S., credit a small part of the increased revenue to the Customs

Service.

In summary, vve are opposed to the discriminatory
imposition of a $25 fee on general aviation aircraft and we are
opposed to the discriminatory imposition of overtime charges on

aviation., We appreciate your con