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INCREASED TAX CREDITS FOR CONTRIBUTIONS TO
CANDIDATES FOR THE U.S. SENATE

THURSDAY, MAY 10, 1977

U.S. SENATE,
SuscoMMITTEE ON TAXATION AND
Denrt MANAGEMENT (FENERALLY,
or THE COoMMITTEE ON FINANCE,
Washington, D.C.

The subcommittee met, pursuant to recess, at 9:30 a.m. in room
2221, Dirksen Senate Oftice Building, Hon. Harry F. Byrd (chair-
man of the subcommittee) presiding.

Present: Senators Long, Byrd, Jr., of Virginia, Dole, and Pack-

wood,
Senator Byrp, The committee will come to order, 9:30 having
arrived. s chairman of the Subcommittee on Taxation and Debt
Management Generally, I would like to take this opportunity to wel-
come the witnesses to this day of hearings on S, 1471.

S. 1471, introduced by Senator Bob Packwood of Oregon, provides:
a tax credit for contributions for candidates to the U.S. Senate. The
purpose of this bill is to encourage small contributors to give to’

olitical campaigns. The bill addresses an issue that has significant
implications for our electoral process.

[lThe committee press release announcing this hearing and the text

of the bill, S, 1471 follows:]

SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT ANNOUNCES HEARINGS ON
S, 1471, A BiLL To INCREASE THE TAX CREMT FOR POLITICAL CONTRIBUTIONS TO

CANDIDATES FOR THE U.8. SENATE

Subcommittee Chairman Harry F. Byrd, (I, Va.), announced today that the
Subcommittee on Taxation and Debt Management will hold hearings on May
19, 1077, on 8. 1471, a bill to increase the tax credit for contributions to candi-
dates for the United States Senate.

The hearings will begin at 0:30 am. in room 2221, Dirksen Senate Office
Bulilding. .

8. 1471 provides for an increase in the tax credit for contributions to candi-
dates for the United States Senate to 75 percent of the contribution made with
a maximum of $100 in the case of individual taxpayers and $200 in the case
of married couples filing joint returns. This bill contrasts with other legislation
designed to provide public financing for political campaigns and a prohibition
on private contributions,

Requcsts to Testify—Senator Byrd advised that witnesses desiring to testify
during this hearing must submit their requests to Michael 8tern, Staff Director,
Committee on Finance, 2227 Dirksen Senate Office Building, Washington, D.C.
20610, not later than 12 noon, Friday, May 18, 1977, Witnesses will be notified
as soon as possible after this cutoff date as to whether they are scheduled tn
appear. If for some reason the witness is unable to appear as scheduled, he
may file a written statement for the record of the hearing in lieu of a personal

appearance, -
1)
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Consolidated Testimony.—Senator Byrd also stated that the Committee urges
all witnesses who have a common position or with the same general interest to
consolidate their testimony and designate a single spokesman to present thelr
common viewpoint orally to the Cominittee. This procedure will enable the
Committee to recelve a wider expression of views than it might otherwise obtain,
All witvesses should exert a maximum effort, taking into account the limited
advance notice, to consolidate and coordinate their statements.

Legislative Reorganization Act—Senator Byrd stated that the Leglslative
Reorganization Act of 1046, as amended, requires all witnesses appearing before
the Committees of Congress “to file in advance written statements of thelr
proposed testimony, and to limit their oral presentations to brief summaries of
thefr argument.”

Witnesses scheduled to testify must comply with the following rules:

(1) A copy of the statement must be filed by the close of business two days
before the day the witness is scheduled to testify.

(2) All witnesses must include with their written statement a summary of the
principal points included in the statement.

(3) The written statements must be typed on letter-size paper (not legal size)
and at least 75 coples must be submitted by the close of business the day before
the witness s scheduled to testify.

(4) Witnesses are not to read thelr written statements to the Committee, but
are to confine their ten-minute oral presentations to a summary of the points
included in the statement.

(5) Not more than 10 minutes will be allowed for oral presentation.

Written Testimony.—Senator Byrd stated that the Committee would be pleased
to receive written testimony from those persons or organizations who wish to
submit statements for the record. Statements suhmitted for inclusion in the rec-
ord should be typewritten, not more than 26 double-spaced pages in length and
matled with five copies by Friday, May 20, 1977, to Michael Stern, Staft Director,
Committee on Finance, Room 2227, Dirksen Senate Office Building, Washington,

D.C. 20310,
{8, 1471, 05th Cong., 18t gess.]

A BILL To amend the Internal Revenue Code of 1954 with respect to contributlons to
eandidates for public office
Be it enacted by the Senate and House of Representatives of the United States
of America in Congress asgembled,

SECTION 1. INCREASE IN CREDIT FOR CONTRIBUTIONS TO
CANDIDATES FOR THE UNITED STATES SENATE

(a) INCREASE IN PORTION OF CONTRIBUTION CREDITABLE.—Subsection (a) of
gection 41 of the Internal Revenue Code of 1954 (relating to gencral rule for
contributions to candidates for public office) 18 amended to read as follows:

“(a) GENFRAL RULE.—In the case of an individual, there shall be allowed, sub-
ject to the limitations of subsection (b), as a credit against the tax imposed by
this chapter for the taxable year, an amount equal to the sum of—

“(1) one-half of all political contributions (other than those described in
paragraph (2)) and all newsletter fund contributions, and
“(2) 75 percent of the sum of all political contributions to ecandidates for
nomination for election to the United States Senate or for election thereto,
payment of which Is made by the taxpayer within the taxable year.".

(b) INcrEAsk 1N MaxiMuM CREDIT LIMrraTioN.--Paragraph (1) of section
41(b) of such Code (relating to maximum credit) is amended—

(1) by striking out “$25” and inserting in Heu thereof “$100”,

(2) by striking out “$50" and inserting in lieu thereof “$200”, and

{8) by inserting before the period at the end thereof the following: “of
which not more than $25 (850 in the case of a joint return under section
6018) shall be determined under paragraph (1) of subsection (a}”.

(c) DENIAL OF ALTERNATIVE DEDUCTION FOR SENATE CAMPAIGN CONTRIBU-
v1on8.~Subsection -(a) of section 218 of such Code (relating to allowance of
deduction for contributions to candidates for public office) is amended by in-
serting after “(as defined in section 41(¢) (1)) the following: “other than a
political contribution (as so defined) to a candidate for nomination for election
to the United States Senate, or for election thereto.”.
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(1) ErrecTive DATE~—The amendments made by this section apply with re-
spect to taxable years beginning after December 81, 1076.
Senator Byrn. We will begin our hearings this morning with the
testimony of the Honorable Donald C. Lubick, Deputy Assistant Sec-

retary of the Treasury for Tax Policy. .
Welcome, Mr. Lubick. You may proceed as you wish.

STATEMENT OF HON. DONALD C. LUBICK, DEPUTY ASSISTANT
SECRETARY OF THE TREASURY FOR TAX POLICY

Mr., Lupicg. Mr, Chairman and members of the committee. I am
pleased to appear before this committee to present the Treasury’s
views on S. 1471 which would add to the existing tax credit for politi-
cal contributions, an additional credit for 75 percent of all political
contributions to candidates for nomination or election to the U.S.
Senate up to certain specified maximums.

To understand S. 1471, it is necessary first to describe the tax law
deductions and credits for political contributions under present law
as a base upon which S. 1471 builds. .

Under present law, a taxpayer who makes political contributions to
qualified political candidates or committees, whether National, State
or local, may elect to deduct his contributions as an itemized deduc-
tion in arriving at his taxable income, or he may elect to claim a credit
against his tax liability for one-half of his contributions, The maxi-
mum deduction is $100. or $200 in the case of a joint return. The maxi-
mum credit is $25, or $50 in the case of a joint return. The deduction
and credit are mutnally exclusive alternatives—the taxpayer must
elect one or the other and may not combine their use,

A taxpayer whose income 13 taxed in a high marginal bracket woald
find it to his advantage to claim the deduction, At the 70 percent top
bracket, $200 of contribution deductions will give him $140 of tax
reduction. At & 14 percent bracket, $200 of contribution deductions
will give a benefit oF only $28. The taxpayer in the 14 percent bracket
would prefer the use of the credit, which would allow $50 of tax
reduction. For $100 of contributions, a taxpayer in the 50 percent
bracket will break even, whether he elects the deduction or the credit,
aside from state income tax factors.

The dednction alternative is available in practice only to a tax-
paver who itemizes his deductions. A taxpayer claiming the standard
dednction, which will be 75 percent of all taxpayers, would necessarily
be able to claim only the credit, and would have a maximum tax redue-
tion of $50,

For the first year of the credit-or-deduction option,-1972, the per-
centage of voting-age persons making campaign contributions re-
mained at the 12 percent level it was at in 1960 and 1964, For the
1972 Presidential election year, 2.3 percent of all returns claimed the
credit and 1.2 percent claimed the deduction. In 1975, the percentages
were even less: 1.9 percent claimed the credit and less than 1 percent
claimed the deduction. -

The estimated revenue loss as a tax expenditure of the present de-
duction and credit is $84 million in a Presidential election year, $74
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million in a congressional election year, and $58 million in a year be-
tween national elections. .

S. 1471 would add to the existing credit mechanism, but not to the
deduction allowable, in the case of contributions to campaigns for
nomination or election to the United States Senate. It would allow, in
the case of Senate campaigns only, a credit of 75 percent of contribu-
tions, in lieu of the 50 percent limit applicable to contributions
generally.

In the case of Senate contributirns, the maximum allowable credit
is raised by $75 above the existing $25 maximum, for a total of $100.
In the case of a joint return, the existing $50 maximum is raised by
$150, for a total of §200. The excess credits over the existing $25 and
$50 are allowable only for contributions to Senate campaigns, The
lower limits-are-retained—for-other-national office campaigns and for
contributions at the State and local levels.

prgarently if one uses the new Senate contribution credit, he is
barred from using even the general deduction of $100 for contribu-
tions to other campaigns,

Senator Packwood has stated that S 1471 was introduced to pro-
vide an alternative to S. 926, which provides for public financing of
Senate campaigns under the existing checkoff system. Under the check-
off system, taxpayers may designate on their tax refurns that $1, or
$2 in the case of a joint return, be transferred to a Presidential cam-
{lmip;n fund. The fund is distributed to Presidential candidates who

ave demonstrated substantial public support.

The checkoff system does not require any outlay of contributions
by a taxpayer; it is, consequently, unlike the credit or deductiorn in
that it is simply a mechanism to appropriate public financing of cam-
paign expenses,

The Treasury is opposed to S, 1471,

On March 22, 1977, President Carter sent a message to the Congress
which included recommendations on campaign financing. He urged
the extension of the system of financing Presidential ('am?ni{ms to
congressional campaigns, pointing ont that public financing “not only
minimizes even the appearance of obligation to special interest con-
tributors, but also provides an opportunity for qualified persons who
lack funds to seek public office.”

He urged that the checkoff system be used to allocate funds neces-
sary to support congressional eandidates,

The President set forth four prineiples which should be part of any
plan of congressional eampaign finance:

First, the plan should require that candidates demonstrate substan-
tial public support hefore they receive pnblic funds to help finance
their campaign. S. 1471 violates this principle. Tt provides public
finaneing through a tax expenditure--and the revenue foregone
throngh the tax credit is ag mich an expenditure of public funds as a
direct appropriation—to any candidate, however frivolous.

Second, the plan should not provide an excessively low limit on
overall expenditures so as to prevent an adequate presentation of can-
didates and their platform to the people. S. 1471 does not deal with
this problem.

Third. eandidates who accept public financing should not be placed
at a serious disadvantage in competing with opponents who have ex-
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traordinarily abundant private funds. S. 1471 leaves fundrnisiqg as
at present, but gives credits for individual contributions. The likely
effect of the tax credit approach of S. 1471 is to give an advantage to
the candidate currently supported by wealthy contributors, without
%iving any assurance of adequate overall mimmum financing, as does
the checkoff system. ‘

The fourth principle urges public financing of primaries as well a3

eneral elections, and S. 1471 is consistent with this principle,

As drafted, S. 1471 is hopelessly complex, difficult to administer,
and almost totally unworkable as a device to broaden support. Tax-
payers would have to evaluate a general credit, a special senatorial
credit and a deduction. Many taxpayers are now unaware of the tax
incentives in this area. It is unlikely that the two levels of credit and
the option between the two levels of credit versus one level of deduction
would be understood by other than a small group of taxpayers. .

This type of complexity impairs any incentive value to the credit.
It increases the windfall effect of the credit, while complicating the
tax return.

I know that Senator Packwood has recognized the illogic of a spe-
cial credit for senatorial campaigns only, and therefore assume that the
question he poses is the more general one of use of the tax system to
subsidize political contributions, versus public financing by direct
appropriations,

ore importantly, S. 1471 is undesirable even if broadened to in-
clude all national, State, and local contributions as under present law,
but with an increased limit. As such it would simply subsidize giving
by higher-income taxpayers.

First, converting the credit of S. 1471 to a deduction would not help.
In terms of “one man, one vote, one dollar,” it would be highly inequi-
table. For every $100 of contributions, the 70-percent-bracket taxpayer
would buy $70 of subsidy for his candidate. The 14-percent-bracket
taxpayer’s same $100 would buy him only $14 of subsidy.

A deduction would enable the higher-income taxpayer to make his
or her contribution more cheaply than a lower-income taxpayer. All
other taxpayers then would subsidize this funding of the high-income
tagpuyers’ relatively cheap political contribution.

econd, although a cre(Fit is more equitable than a deduction, in that
it spreads the tax benefit more evenly, it too operates imperfectly. It is
unavailable to the 19 million eligible low-income voters who pay no
taxes.

A tax credit’s incentive effect is diminished in the case of a low-
income taxpayer. Such a taxpayer must pay out the full amount of the
contribution and then wait until his or her tax return is filed to receive
one-half of that amount in return, -

In the past, the credit and deduction have been claimed more than
25 times as often by taxpayers with adjusted gross incomes of $20.000
or more as by those with incomes under $5,000, Yet these higher-
income taxpayers have been only nine times as likely to make paoliti-
cal contributions as the lowest-income taxpayers. Two experts in the
field of campaign financing have stated, “the tax benefit is just a minor
windfall received for doing what political contributors would do

anyway.”

81-430~T7T—2
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Those who have examined the various incentive systems are con-
vinced that the tax credit and especially the deduction are much less
effective and efficient means of u%lic support for political campaigns
than direct expenditures would fwe. . '

Instead of spreading the tax benefits to a wide spectrum of candi-
dates, the ‘credlit/deduction systemn encourages contributions to those
who seek the first deductible or creditable dollars from a taxpayer.
There is no attempt to spread the tax funds evenly.

No candidate is guaranteed a floor, or 4 minimum amount, or even a
prorated share of the deduction. The checkoff system assures minimum
support for viable candidates without spending public dollars on
frivolous candidates.

In contrast to the credit and deduction, the checkoff system requires
both a decision on the part of the taxpayer to participate and a demon-
stration of meaningful public support. The current checkoff system
requires candidates for Presidential nomination to collect & minimum
of contributions before they are eligible for matching public funds.

S. 1471 makes no attempt to impose such a requirement.

Those who support the extension of the credit and deduction—in
contrast to the cﬁeckoﬁ' or another broad-based system—also contend
that a person should not contribute to a fund which will distribute
money to a candidate who may be repugnant to the taxpayer.

This contention ignores the fact that the burden of tax expenditures
is borne by all taxpayers. Political tax credits and deductions are a
form of tax expenditure, shifting the burden of the tax system to
those who do not claim these benefits,

Therefore, under the tax credit and deduction system, more than 96
percent of all taxpayers are subsidizing the slightly over 3 percent
who claim the tax bencfits in their choice of candidates.

The supporters of a credit/deduction system also claim it is superior
because it does not require.an elaborate enforcement mechanism. In
fact, campaign, contributions are coming under close scrutiny because
of their lack of regulation. Furthermore, the Internal Revenue Serv-
ice is.responsible’ for enforcing the legitimacy of ecredits and
deductions.

Complex regulations have been proposed to govern the verification
of contributions and the form of receipts, The IRS must investigate
the activities of political committees to make sure they are within
the permissible limits of the statute. The IRS is introduced into the
business of regulating the expenditure activities of political candi-
dates and committees,

The enforcement mechanisms in the case of credits and deductions
are, at the same time, lesg effective and less visible than under the
checkoff or any other broader public financing system.

The checkoff—in contrast to the credit/deduction—is being used by
lower-income taxpayers. Surveys by the Twentieth Century Fund and
others indicate that the checkoff plan will continue to gain in pop-
ularity. As it does, these surveys indicate it will be used by persons in
all classes, and in proportion to their numbers in the classes.

Because of the widespread use of the checkoff, and because all tax-
payers contribute the same amount—*“one dollar, one taxpayer, one
vote”—the amounts allocated and the number of participants will be
proportionate to each income group’s percentage of the population,
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In a checkoff system, high-income persons are less than half again
as likely to participate as are low-income persons. Under the credit/
deduction system, high-income contributors participate at a rate three
times that of low-income contributors.

The checkoff system and a direct grant system, therefore, do not
shift the tax burden of campaign contributions to those who tradi-
tionally have not participated in the political process or to low-income
taxpayers, as do the credit and deduction, .

Finally, the checkoff and grant are fairer means of accomplishing
the goals of those who favor campaign financing reform, because they
encourage broader participation in the election of public officials and
a lessening of the impact of special interest contributors. The checkoff
and grant provide the necessary funds to encourago the candidacies of
qualified persons who would not otherwise seck public office,

For these reasons, the Treasury Department is opposed to S. 1471,

Senator Byro. Thank you.

Senator Packwood ‘ ) )
Senator Packwoop. Are you seriously contending that a tax credit

gystem will be more difficult to finance than public financing for a
minimum of 870 House candidates and Senate candidates anc% what-
ever primary financing we get into?

Mr. Lusicg. If you look at the regulations proposed by the Treasury
Department and the Internal Revenue Service which are required
under the statute, you find very difficult audit questions that will be
raised by the Intenal Revenue Service. I do not want to compare
which is more diflicult. '

Senator Packwoop. It took 200 FEC employees to cover 15 pri-
maries, and it is only Governor Shapp who has to pay back money he
did not know about. You are going to say that is going to be an easier
system? Because that is what you said in here, an easier system to ad-
minister with thousands of candidates.

Mr, Lusick. I do not want to say that one is easier than the other,
It is important, however, not to downplay the fact that there are very
significant administrative problems in putting the IRS into regulating
political activities. I do not really think that the IRS is the appropri-
ate agency to determine whethera political committee is spending its
contributions for purposes that are proper or not.

Senator Packwoon, They have to administer that now.

Mr. Lunick. I think that causes some very severe difficulties.

Senator Packwoop. That is going to continue anyway, All we are
adding is not anything different than expanding the present law.

] M]r. Lusick, I think first of all this is complicated by having several
evels,

Senator Packwoop. You have several levels now.

My, Lusick. At the present time there is one credit. Under S. 1471
we would have two different types of credit.

Senator ’ackwoop. There 1s a credit and a deduction now.

Mr. Lusick. Under S. 1471 there would be one eredit which is appli-
cable across the board, national, State, and local. Then there would be
one credit limited to Senate—or presumably, if the House went along,
it would be limited to congressional campaigns. You may have two
different credits on one return.
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- Then the IRS would have to follow the rules as set forth in the
regulations as to whether the candidate 3ualiﬁes, the committee quali-
fies, whether that committee has expended——

Senator Packwoop. The IRS has to do all of that now, We are not
.adding anything new.

Mvr. Lusick. That is correct. You are magnifying the problem.

Senator Packwoob, Do not add that as a problem of adininistration;
“that alrendy exists.

My, Lusick. As a serious problem, it is something we are going to
.have to take into account in making recommendations.

Senator Packwoob. This bill does not change any of that.

Mr. Lusick, By increasing——

Senator PAckwoon, By increasing the credit.

My, Lusiok. The amount, the number.

Senator Packwoon. It does not say a political committee is legiti-
mate or qualified.

Mr, Liusick. No, it does not. ) oo
Senator Packwoop. Let me ask you one other ((i]uestxon. You indi-

cated S, 926, the public financing, is a fair method because it spreads
more evenly the rich and the poor in terms of the value of their
contributions, Is it not true that President Carter’s campaign, his con-
tributions from matching funds were substantially more than Con-
gressman Udall’s, although Congressman Udall had more contributors,
that his contributors could not afford to give as much as President
Carter’s contributors{

Mr, Lusick. That is correct. i
Senator Packwoon, Does this not really leverage, even under public

financing wealthy contributors, because the Government would match
the larger contributions?

Mr, Lurrcr. There are limits as to the amount of matching. Under
S. 926, they match only to the extent of $100. Whether that is the
appropriate dollar amount—-

Senator Packwoon. In the campaign, the average contribution to
Governor Carter in the matching was $41.09, to Congressman Udall
$21.84. Granted it was under $100. Most campaigns are financed on
averages substantially less than that.

Mr. Lopick. From the Treasury Department, T do not have the
background to speak for the White House on this. It seems that is
.?omothing that could be remedied by changing the limit, the matching

imit, ‘
Nevertheless, some system of public financing and matching cer-
tainly seems to veach a broader spectrum and provide more equity in
the base of support. :

Senator Packwoon. You are saying the same theory would apply in
terms of contributions to charity, or eleemosynary institutions, to
finance it through Government checkoff instead of encouraging mil-
lions of people to donate$ ~

Mr. Lusick. I do not think the analogy to charities is the same. First
of all, you have some difficult constitutional problems involved in the
Government, supporting a number of charitable organizations, espe-
cially those involved with religion. I do not think we could have direct
apgropriations. . . -

Senator Packwoon. I think you are not going to have constitutional
problems in S. 926, but assuming the theory is right under a matching
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basis. I assume the churches would take Government handouts and
not, violate the freedom of religion, although the church voluntarily

accepted Government money,
Mr, Loeick. I am not a constitutional expert, I have grave doubts

about that. .

Senator Packwoop. I have no further questions.

Senator Byrp, Senator Long ¢ .

Senator Loxe. Let me get straight in my mind how the bill the ad-
ministration is recommending would work., How would you provide
aid to candidates in both the primaries and the general elections, or
only to general elections?

‘Mr. Lunick. First of all, T do not think the administration at this
point is recommending S. 926. That is not an administration bill.

The President sent up a message recommending in general, among
his principles, the extension of the checkoff system, but I do not believe
the administration at this time has formulated the specifices of its

plan in this regard.

But S. 926——

Senator Lona. Let us get thig straight.

Do I understand, then, that the President is not recommending any
specific way that funds should be distributed among candidates or
whether it should be in the primary or general elections?

Mr, Lunick. Specifically one of his principles is that there should
be public financing applicable to primaries as well as general elections.
He has not endorsed a specific bill or made specific legislative recom-
mendation. -

He sent up a statement that contained four principles, one of which:
is the one you just stated, that public financing should be applicable
in both primary and general elections.

Senator Lona. He has not undertaken to say whether everybody
would get it, even the so-called nuisance candidates, or whether it
would apply to all candidates ?

Mr. Lusick. He has stated in his first principle that the plan should
require that candidates demonstrate substantial public support before
they get public funds to help finance their campaigns. This would safe-
gll)l]a!‘ against frivolous candidates depleting the present funds avail-
able.

The formula in the last primaries gave us a successful link between
total public funds received and candidates’ ability to prove general
public suppott in total political contributions.

Senator Lowe. T have worked in this area for a long time. T am sure
you know I was able to put the checkoff system on the statute books
as early as 1967,

Mr, fmmcx. I think it was 1968, Senator.

Senator Loxa. There was an awful lot of fighting about it back at
that time, and it does make a difference. In my judgment, if that had
remained the law at the time that we passed it, Hubert Humphrey
would have been elected President in the succeeding election rather
than Mr. Nixon. I say that because Mr. Nixon had a great deal more
funding. I think if you take the difference in what the two candidates
had to spend coming down the home stretch, as close as that was,
chances are Mr. Humghrey would have won that race,

I also find myself thinking that that would have made the difference
between Mr, Carter winning and losing, when we finally had the check-
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off system in effect in this last round, as close as the race was in a num-
ber of States, That checkoff made quite a difference. Both candidates
had the same amount of financing, I guess it worked out that Mr.
Carter had a little bit more financing because Mr. Ford had some that
he did not know was there. He did not spend all the money he had. I
am sure that that is a mistake that will not be repeated by his party
the next time.

I have had some doubt as to whether that system, tailored as it is to
a Presidential race, is going to work very well when we try to apply
it to Senatorial campaigns. We worked out, at one time, what we
thought might be a proper approach and proposed it. I think we man-
aged to get a majority of the Finance Committee to back such a cam-
paign financing proposal.

It is not so, when the average person votes, it is not at all unusual
for that person to decide his vote, secking to expres his own, self-
serving interest# In other words, when a person votes for a candidate
does he not oftentimes cast a vote, make a decision with his own inter-
ests at heart?

Mr. Lusick. T would expect that everybody does. One may regard
the good for the greatest number as his own self-interest ; another may
feel that he is voting for a particular candidate because he supports
a particular project %e is in favor of, or he may vote against someone
because he feels that person is advocating something that he is against.
Certainly all of these motives are involved.

Senator Lona. I recall when there was a candidate for Governor
of Louisiana who looked people in the eye and said :

If you elect me ag Governor you are going to get $50 the first of every month
We wil' ask you to spend that $50 before the first of the next month. If you
do. the check will be sent to you.

Well, those who heard that campaign commitment and voted for
the man, they were definitely voting to express their own financial
interests, assuming the man was telling the truth,

Oftentimes a person in voting is really voting for his own selfish
interests, It seems to me that that is the beauty of our system, as far
as the economics of it are concerned. We try to arrange it so that each
person serving his own interest is at the same time serving the interest
of society. T have had some doubts about whether, having drafted the
public-financing change and shifted political power in this Govern-
ment by the checkoff system in Presidential races, whether we ought to,
at this time, launch ourselves into putting congressional races on the
same basis,

Sometimes I find myself feeling that it would be desirable to see
just how much difference it is going to make, We have the first Presi-
dent that has been elected by the checkoff system. I believe that made
a difference between President Carter’s winning and losing. He had
less commitment to anybody for campaign contributions than any
President has ever had. At the same time, I find myself wondering—
and maybe you can help me with this matter—is it not well-considered
what we would like to see achieved by this Goxernment ¢
. In other words, take a look at the Congress. Would you like to see
it more liberal, or would you like to see it more conservative? Which
way would you like to see it go? Which way is it going to go if you
finance these congressional campaigns with public financing?
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Mr, Lurick. You want me to answer the first question, as to whether
I see it more libera) or conservative? ) )

Senator Loza. Not which way you would like to see it, but which
way you think it will be, assuming that we finance all candidates
with entirely public financing, all serious candidates. i

Do you think that the Congress will be more liberal or conservative?

Mr. Lusick. I am not qualified to answer that question. I came u
here representing the Treasury Department because T do not thin
the tax system is a good way to accomplish the objective of financing,
public financing. If the Congress is making a decision that there
should be public funds used in support of candidates, I think the di-
rect approach is a much more effective way to do it than the tax
system.

I have private views on public financing, T am not the spgkesman
for the administration in that area. I have not studied it. I do not want
myeelf held out as an expert in that area,

Senator Loxa. ITere 1s the part that occurs to me about all of this
T think I was the grandfather of the checkoff system. I had some hel{)
from the fine people on this committee staff who did a lot of the work
on the details. I had good support from people like ITenry Fowler in
the Treasury, even Lyndon Johnson, President of the United States.
I appreciate all of that help, because I think we did a good thing for
the country. When we were fighting that battle and had a long fili-
buster, I can recall a time when I was not mustering a single Republi-
can vote, and I think I can understand why.

From my point of view, if that provision passed, that was going to
increase the Democrats’ chances OP defeating the Republicans, and it
did. It was going to tend to make the Government, truly, as you sug-
gest, less responsive to private campaign contributions, Also, it was
going to make the Government more hberal in terms of voting for
something that conservatives view as socialistic in nature, such as com-
plete national health insurance without any private participation by
any private group.

For those who feel that way about it, it would increase the proba-
bility of those types of measures being enacted. I do not think we can
pretend that we are acting entirely in a vacuum here, When we pass
cither one of these bills,? do not care what course you take—1t is
going to make a difference in what is going to happen to the Congress,

It scems to me that there is something out there filling that void
I know there is. I have been involved in a lot of it. T hava been held
up in the press perhaps more than anybody clse in the Congress be-
cause of my putting it on the line. Common Cause says that some of
these contributions get so big that there is no difference between a
contribution and a bribe; and we have done a lot to move toward
smaller campaign contributions.

. ask you, is it realistic to pretend that we cannot predict sbout
wl..c the course is likely to be when we go to the public financing law
campa.gn? :

Mr. Lunick. People have perceived views of what the result is going
to be, It may be the Republicans or Democrats, or vice versa, many
feel one or the other is going to get an edge. Our history has shown
many times, these short-run edges turn out to ge long-run
disadvantages,
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I do not think anyone can say that Republican candidates with
the benefit of public financing may not be persuasive and cloquent
and persuade Americans to vote for them.

Senator Dore. If the Senator would yield, I think the point that
has not been made—at least while I have been here—is what we did
in the last campaign. We allowed organized labor to spend $11 million
on the Carter campaign. Other public interest groups are going to
catch up with that.

Labor tends to jump ahead of business. Sooner or later, if we are
going to have everything publicly financed, we arc going to have all
of that money that went into House, Senate, and Presidential races
used in other areas of politics, not dircctly supporting the candidate,

It secems to me that it was not the checkoff that may have benefited
Carter, but the fact that labor was turned loose to spend all the
money they may have otherwise given to Carter; they spent on re-
lated activities, such ascommunications, newsletters,

Interest groups last election in the House and Senate race spent
$23 million. If we are going to expand public financing even more, they
are going to spend the $23 million they had given to caundidates in
some related activity. There is no doubt in my mind, if there is any
single factor that meant the defeat of President Ford, it was prob-
ably that $11 million that resulted from public financing,

Mr. Lusick. 1 do not want to participate with this expert group
giving my opinion as to who is responsible for what. -

Senator Dorg, The point is, what happens if you free everybody up,
remove all these interests? Do you think labor and business and
others are just going to sit back and take no part in politics?

-Mr. Lunick, I would hope that everybody would take a part in
polities. S. 926 does preserve—it is not compi?be public financing—it
does preserve an area for private activity, but it does assure some mini-
mum of financing for all eandidates and to that end public financing
does enable at Jeast some minimum chance for all candidates to take
their case to the clectorate,

To that extent, it is desirable.
The President’s principle is that a candidate, in order to be eligible

for the matching funds, has to command a minimum measure of pub-
lic support. So I think what he is doing is recommending a program
that will assure some balance: at least he is not entirely throwing out
the right of private individuals to participate in the process, but he is
assuring that both sides will have a chance to be heard.

Senator Loxa. Let us get to the point that I want to think about,
and I want you to help me think about it. I have not closed my mind to
this thing at all. My mind is open to being convinced one way or the
other ahout the matter,

I just think we ought to try to look at the whole thing and analyze it
and see where we stand. Is there any doubt in your mind that, at least
in the short run, this proposal will 'tend to shift both the Democratic
Party and the Republican Party to a more liberal position, that is, more

totheleft?
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Mr. Lusick, I do not think I am prepared to accept that, Senator
Long. I think that the response of the electorate as to whether they
favor more liberal or less liberal candidates is probably influenced by
external events, not the availability of money to participate candidates.

If the public is highly concerned with inflation and its impact on

the economy, they may tend to adopt somewhat more conservative vot-
ing patterns at & particular time; if they are concerned at a particular
time about high unemployment, things like that, I think you might
find in an election year, they may tend to go for those things which are
usually referred to as liberal programs. That word is a very difficult
one.
Senator Loxa, Let us think of the influence of the business com-
munity. I would think that most of the money going into campaigns
right now is coming from the business community. 'l‘l?fey tend to be the
more successful people in the country. They are the achievers, They
have done the most and have made a success, at least in the commercial
areas, of their lives,

Is there any doubt in your mind that by going to public financing
wa will reduce the influence of that group in this government ¢

Mr. Lusick. I think you will make available to candidates who are
not dependent on support from those sources money that they might
not otherwise have. I am not sure that you will seriously impair the
chance of business to have its views expressed and exert its influence on
candidates.

I have seen business leaders participate with Congressmen who are
from their districts who are very, very liberal when it comes down
to doing things that affect jobs, and I think businesses are responsible
jobs, I think even the most liberal Congressmen listen to the voice

for
of tflOSO businessmen and are influenced by the responsible positions

that they take.
Senator Long, Do you think public financing will increase the

probability of the average incumbent being defeated or increase the
probability of his retaining his seat ¢

Mr. Livsick. Obviously, I think it depends on the amount of public
financing. 1f there is a relatively Jow level of spending capacity, I
think the incumbent has a great advantage because of the publicity
that he is able to engender simply by doing his job.

I think the incumbents, most of whom do a good job, normally- are
difficult to defeat in any event,

Senator Loxa. Common Cause seems to be very unhappy about
the fact that a majority of the incumbents in the last go-round, for
example, were returned to office. But analyzing that result over in the
Democratic Campaign Committee, we were not unhappy about that
matter. We look at the candidates that we had who had formidable
opponents, we look at the Republicans that had formidable opponents,
and we discount those whom we think could not have beaten anybody
in a race against a good opponent. It looked to us as though the way it
worked out during the last election; for those who had formidable
oppounents, the resuit was overwhelmingly against the incumbents,
Forty percent of those incumbents who faced strong opposition were

not returned,

91-430 77wl
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If you proceed to discount those fellows who, from the point of
view of politicians, did not know the first thing about how to attract
votes or how to tell the public what they wanted to hear, or how to
have a chance of prevailing, take those people out of it—I am talking
about the retreads from the military and all that kind of thing—then
you have a different picture. Take out those people who were success-
ful in some other endeavor and think they should automatically be
successful in polities. Any good mayor or good State legislator could
beat the socks off of them because they don’t know the first thing about
government and seeking public office, It's a pretty specialized endeavor,
by the way, .

Look at the people who had formidable opponents, big city mayors
running against them, Governors running against them. Look at
incumbents who ran against a man who had been before the public
in elections and who had developed a good record, from the public’s

int of view—a man who knew how to run a campaign, gn that

asis, just in the last election, looking at just the senatorial races, the
results were overwhelmingly against the incumbent. .

So the question that I ask you is: Would it not be appropriate in
judging a measure of this sort, for us to take a look at how much we
want to weight the scales against the incumbent based upon the way
things are going now ¢

Mr. Losrick. I think the seales at the present time are in favor of
the incumbent, notwithstanding your reference to the formidable
opponents. The formidable opponents you are talking about are people
who have proven themselves, 1n the vote-getting arena, anyway; in a
sense,-they are incumbents in a different office. T do not think public
financing or nonpublic financing is going to make much difference.

If you have a person in a particular State who has been the Governor
of that State and is running against an incumbent Senator in a
.primary, they are both known on « statewide basis, and I do not think
the availability, or lack of availability, of public financing, is going
to be the crncial decision. When you are talking about two formidable
candidates, that, of course, diminishes the advantages of incumbency
because the Governor, in this case, happens to have had a forum to
make himself known and his views known to the voters of that par-
ticular State. : '

I do not think public financing enters into that one way or the other.
I think at the present time, and even under public financing, the in-
cumbent gencrally has an advantage simply because of the public
recognition of his name and his activities and the way in which he has
been able to carry out his office. T think, by and large, people tend to
bear those ills they have than fly to others they know not of. That gives
an advantage to incumbents., . ]

Senator Loxa. It seems to me you could have an incumbent that
has a 70-percent approval rate by the people, and if you are going to
have public financing, you will be bringing challengers out of the
woodwork to run against that fellow because challengers would know
that if they make any kind of showing at all—25 percent of the votes
or even 20 percent—they are going to get Federal funds to pay for
their campaign. You will take some very good incumbents out of
office if you decide to go that route.
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I always had the highest admiration for Congressman Hale Boggs.
He served Louisiana in the House, Other than for a tragic airplane
accident, he would be Speaker of the House today. He is one of the
great men in my time. I can recall the election where, after a complete
unknown ran against him in the primary campaign, a well-regarded
campaigner came along and tackled him in the general election, I was:
sitting there listening to the returns at mi(lnigﬁt when Congressman
Boggs was still behind., He just squeaked through by a fraction of 1
percent. ‘That is under the existing system.

When we go beyond that and we put public financing in both the
primary campaigns and in the general election, we are going to take
a lot of popular incumbents out of office,

It seems to me that we should look at the consequences of our actions.

Is that not what you are advocating here, what the British have in
cffect today

Mr. Lopick. T am not familiar with the British svstem.

Senator Loxa, Do you not think vou ought to find out ? If what you
are advocating exists elsewhere, should we not profit by the experience
of other people?

Mr. Lusick. We certainly should, As T indicated to you, my prin--
cipal reason for being here was involving the tax system and the regi
lation of candidates and committees. and getting the IRS involved in
that sort of activity, complicating the tax return and appropriating
public money that way.

Senator Loxa. One other practical matter. When you really get
down to it, what we do about financing eampaigns, is that not going
to dictate what the government is going to be like 4, 6, 8, 10 years from
now? And looked at in that light, is not really irrelevant whether
Treasury is going to have some little difficulty writing regulations
and administering it ?

I know you speak for the Treasury, but looking at the overall
totality of what is involved in this question, is that not a minor thing
as to whether you are going to need 100 employees or 200 or 3007 Is
that not a very minor consideration when you look at the totality of
the impact and what the likelihood of change for better or worse will
be on this Government? -

Mr, Lunick. I think there are a conple of questions. The narrow
question to which you are referring is whether the tax system should
be used. I think that there is very serious question whether using the
tax system this way is accomplishing any thing in the aren of public

financing,. \
I think the evidence so far is that it has not had any impact and it

will not have any impact.

I think 200 IRS employees, of course, is an unimportant. thing:
involving the Internal Revenue Service in looking at political com-
mittees, into what they should or should not be doing, I think is an
undesirable thing. :

Looking at the broad question which I think is the one which you
are addressing, should there be public financing, I think that is one
that Senator Packwood is undoubtedly the most concerned with, It
is & much broader question in his bill, because he stated he was intro-
ducing his bill as & demonstration of an alternative.
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I do not want to put words in your mouth. Obviously T cannot. But
T suspect that you are more motivated by your feeling toward what
the problems are with public finance than you are with a particular
little tax credit. Those very broad questions of whether public financ-
ing is going to influence the shape of the Government, I think, are the
important questions. You are perfectly right, and the integrity of the
political process is something that we are all concerned with and it
should be your primavy concern. ) .

Those questions, I think, have to be debated on the merits, on public
financing or not public financing, and really, they are not much in-
volved in the context of a tax credit. )

Senator Lona. Your answer is what T was trying to get at, that is,
what we do about public financing or the alternatives to it, will have
a great deal to do with what this Government is going to do and what
this economy is going to be 10 vears from now,. It will have a great
deal to do with the outcome of the elections, the attitude of the candi-
“dates, and with the way they will vote when elected.

Do you agree with that ¢

Mr. Lusick. If public financing does have an im{mct, and a signifi-
cant impact on the nature of the Representatives that people have in
the Congress, obviously it is going to have a major impact on Govern-
ment. That, of course, is the reason I think the administration is ad-
vocating public financing.

Senator Loxa. If yon thought that by going to entirely public
financing we were choosing for ourselves 10 years from now what
Englmufhus today, would you be advocating it ¢

Mr, Losier. No, sir.

\ Senator Loxa. It seems to me we have to look down the road and
say, when we do all of this, what is likely to be the upshot of it,

Mr. Luerer. The administration, of course, does not advocate going
entirely to public financing.

Senator Loxa. Relative to that is the attitude T take toward wel-
fare. When T came here T was the biggest welfare advocate on Capitol
Hill. Then T found myself in the sad position of opposing the Presi-
dent’s family assistance plan, becanse T was convinced that vou do
people a disservice to pay them for doing absolutely nothing, You tend
to destroy their lives rather than to improve their lives. We ought to
be able to move people into proud, self-reliant endeavors to improve,. .
their lives, trying to encourage them to do the right kinds of things,
to set the right kinds of patterns for their children, rather than just
encouraging them to sit there and not use their resources for their own

“advantage, or to set an example for their children and improve their
community and themselves,

I am a little bit troubled about the public financing of congressional
campaigns. T am afraid that although our intentions are good, the
results might be something far different than what we hoped for. The
Supreme Court’s decisions on law and order—each voted on by honest
people doing the best thev could to try to make the Constitution live
and breathe and move forward and inspire people to better things—
are a good example, They have contributed to a major increase in erime,
and we must now try to pass laws and constitutional amendments to
try to make all of those good intentions yield a better system and a
better society and something that iz good for all people concerned.
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Thank you very much, Mr, Lubick.

Senator Brrp. Senator Dole?

Senator DoLe. Thank you, Mr. Chairman.

Senator Long must have been thinking about public financing when

he started talking about welfare. In essence, that is what it is; welfare
for those of us who are running. I understand why your mind may

have drifted into welfare reform. .
T would like to include a statement in support of S. 1471, and I am

not certain whether I was hearing tax policy or political policy. In any
event, I think you would rather confine your remarks to tax policy.

b,

[The statement referred to above follows:}
STATEMENT BY SENATOR BoB DoLE

I want to thank the distinguished chairman of this subcommittee, Senator Byrd,
for the opportunity to express my views on 8. 1471, This bill relates to contribu-
tions to candidates for the Senate. Individuals would be encouraged to contribute
by increasing the tax credit to 75 percent of political contributions with a $100
maximum credit per person.

8. 1471 was introduced by Senator Packwood explicitly ag an alternative to
8. 926 introduced by Senator Clark and Senator Kennedy among others. This
latter piece of legislation is designed to extend to Senate elections the public
financing now accorded to Presidential campaigns. The argument for S. 926
apparently is that if restrictions are placed on Presidential campaigns, for the
fake of symmetry, the freedom of action of U.S. citizens must be further lim-
ited with respect to Congressional elections too.

The avowed aim of public financing is to eliminate the undue influence of big
money of candidates. The result has ounly been to increase the influence of the
largest spenders and to lessen the importance of the ordinary citizen, The biggesat
spenders are virtually uninhibited by the type of public financing legislation now
on the books.

The activities of labor unions in the 1976 Presidential election furnish an ex-
cellent example of the true impsct of public financing. Conservative estimates
place the toial labor effort In support of the Carter-Mondale ticket at over $11
million. This total {8 impressive in absolute terms. However, comparison of this
figure with the $21.8 million that a Presidential candidate is limited to makes the
$11 milllon look even larger. In effect, labor unions accounted for over one-third
of the total campalgn effort for the Democratic ticket.

Clearly, labor has been the big winner from the 1974 and 1976 campaign fi-
nance laws. This year they are heavily in favor of extending public financing to
Congressional races. Iere also, the vast amounts labor has available to spend
which can be used without regard to any ceilings makes their potential influence
immense. The irony is that the propounents of expanded public financing cite the
large sums of money spent In 1976 Congressional races by labor and other special
interest groups as a justification for public financing,

While labor has been the big beneficiary so far because they were prepared
to use the elections laws to their advantage last year, we can be certain that other
special interest groups will learn the lesson quickly. These one issue organiza-
tions will flood their members with political information without any restraint
from the public financing law. Congresslonal candidates with an absolute ceiling
on expenditures will be forced to more serlously consider the impact of opposing
the vlews of these organizations. This is the exact undue influence which public
financing I8 supposedly eliminating.

8. 1471 has a different answer for reducing the influence of speclal interests.
The answer s to increase the participation of low- and middie-lncome voters
in the financing of campaigns, 8, 1471 wil) expand the opportunity and incentive
for individual citizens to get actively involved in the political process outside of
any narrow special interesat group concern,

As with charitable contributions, a greater tax incentlve will increase the
inducements to giving by those in low- and middle-income brackets. As opposed
to a check-off ryatemn like public financing, S. 1471 would retain the individual's
freedom of choice as to what candidate to support.
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There is an additional benefit gained by increasing direct individual contribu-
tiony to political candidates, Persons who cantribute are more likely to actively
be involved in polities in other ways, Public financing promotes spectator politics
by Individuals. The approach taken by 8. 1471 would increase willingness of cit-
zens to get out and work for the candidate of their choice. Public financing does

not give anyone the freedom to choose. .
S. 1471 Is an excellent alternative to S. 926 or any other public flnancing

scheme. I commend Senator Packwood for intreduelng 8. 1471 and look forward
to having the full Finance Committee considev the legislation,

Senator Dok, I did not learn a thing from your political comments.
Having lost, I probably should. But it just seems to me that one thing
that you must address 1s what will happen if we have public financing
and the extent there is going to be any shifting, The special intorests
are not going to move out of politics. Organized labor, business, the
environmentalists or whatever will continue to be involved.

"There is going to be a shifting of activity and, a shifting of money.
We are not going to spend less money; we are going to spend more
‘money. They can spend it independently, can spend it against a candi-
date, can do all sorts of things that permit them to help the incum-
bent or help the nonincumbent.

I have not scen that question addressed. We talk about the need for
public financing to get away from these groups, I do not see that hap-
pening. I ask that an article in the National Journal be made a part of
the record. It states what happened in the 1976 Presidential race when
organized labor was freed up from any contribution to candidates.
They did something else with it, to the tune of $11 million.

. They also had another $2 million for.voter registration and for get-
ting out the vote, compared to President Ford’s $37,000 in that area.

There are man%/l arens we have not touched on that makes a good
speech and good rhetoric to run around the country talking about pub-
lic financing; for instance removing all of the special interest groups.
. I do not think the Packwood initiative complicates an thing that
i3 not already complicated. That is the problem of the IRg. I support
Senator Packwood’s proposal.

[The article referred to follows:]
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_PQLITICAL REPORT

o Lébor,ﬁBu‘s:iness and Money
— A Post-Election Analysis

/v - ) \
The campaign finance law was supposed to bring an &nd to the days when
special interests could control campaigns. But it hasn't worked out that way.

BY MICHAEL L. MALBIN

When Congress amended the campaign
finance law in 1974 and 1976, the bills”
supporters said they would bring un end
1o the days when special interests could
have undue influence over elecuians.

1t hasa't worked out that way.'

The new faw has chminated some of
the ways that money can mfluence poli-
tics. Bul the net result of himiling some
contributors has been to increase the
power of other big spenders who were
permitied to operate as they always
&id.

The biueﬁ winner was  urganiced
fabor, The magmitude and sophistication
of labor’s efforis last year are even more
impressne when stacked up agasnst
what oihérs could du, pariuisthy on
the presidential lesed Public finuncing
for the gemerat clection camphign shul
off piate coninbutions to 1he iwo
major presidential caddidates. Cunin.
butions 10 she aafional party commatices
were permitied, bl even this was lime
fled. In contrast, iabor wan abie Lo
spend as much a5 11 wanted 1o 0 com-
municaling with wnion members and
theiwr famalies. registering them to vote
snd getting them 10 Lthe polls.

. While the total spending on these
elforts cannot be delermined wilh any
precision, 8 conservalive esimate of
whal they were worlh to the tickel of
himmy Carter and Walier F. Mondale
is at least $8 3 milion. Uncounted and

Some of the provisions of the 1974
and 1976 amendments Lo thg campagn
Anance Law atyo secemed (o be fasotable
10 busingss, and corpuoranoms, in fuet,
have been forming new politkal aciion
cummuitees at a remarkable pace i the
past 1o years But so f3r, most corpos
rale committees have been cavtious and
have hmited themiehes to 33500 or
$1.000 gifts 10 icumbent Members of
Congress from their own districts of (0
members of congressiangd commintees
that handle legeslalion imponisat to
them. But even if corporatony were tu
give condidates the marimum legal pilt
of 35,000 per clechon, they never would
match labor's unrepuried. sn-hind cone
Ieibutigns. Stockholdery almost ceran:
Iy would sue 10 prevent maswne corpos
fate acuvilies on a par with labors,
cven though such sctivitien would not
viofate the campyign fuwy

Mote impoitant, electotal uciniiiey
of buwiness suifer from the same ha.
bilities 1hat business faces when it fub-
bres the porernment, Buunesses often
are successiul when they woncentfate o
slems that affect them dueetly, but they
tend (o dissipate their power when they
deal with hroader pubdlic issues thal hak
4 ungle “husniness™ poat of view ground
which  lobbyists or  poluical  action
groups can coalesce Even f there were,
a company’s specific anterests are tuo
important 1o germil il the lusury of not
backing un sncumbent hecause of the
broader issues In this respect, the ace

unreponed add al spendung almost
certainly pushed the total up to or over
the $11 mitlion mark, compared with
the 527 ¥ million that the ticket legally
was petmitted to spend

8y companson, the lop 154 contriby-
tors 1 1972 1o the Commiitee for the
Reelection of the Presdent accounted
for only a third of the money that
Richard Nsxon raised that veor.

Campaign Finance Law

This 15 the first of 1wo repors on how
the new campaign finance faw worked
in the 1976 clecuons A second report.
on 1he 1ole of the Federal Eleclion
Commission, will appedr in the neul
issue of Nononal Juurnal

tivities of labur and husiness simply are
ant parallel.

| sbor und husiness groups were pot
the only ones aflecied by the luw, of
voutse. Incumbgats, professional Tund
raners, deological purints and wealthy
candidales «i had 1Lheir positions en-
hanced by one or mose of its prosisions.
But these people, eren less than those
in the business world, have few inter.
€818 in cummon,

The net cesult has been that a law
that appeared 10 be oven-handed in
theary has prosen to de uneven n prave
tice. Wah the vrtual extinction of the
individual big giver, s number of diffee-
ent groups appear 10 be the gainers
tetms of political influence. But when
the relatne positions of these groups
arc assessed, kabor comes oul well ahead
of the rest

Labor, nul surprissngly, supported the
1974 and 1976 ameadments 1o the cum-
pugn finance law  For the future, 1t
wpports an extension of public financ.
1ng 10 congressional electians and favors
unnersal  soter  regisiration. Pubhic
finuncing could leave Jabor in us domi-
nam @ positiun OR congressional elece
11008 uv i BU5 i 1976 on the pressden.
tal Universal regntration would permit
tabor 10 diert the resources N now
apphes 1o regitrauon to such purposes
as beeling up ns communications und
voIer participuition programs, [For high-
Iights of the campaign finance law, see
bov.p A4}

LABOR'S EFFORTS

Labor groups contribuied $8.2 milhion
to congressional candidates in 1976~ an
average of $17.500 per dutrict — but thay
is only 4 small part of the whole piciure.

Members of the labor movement are
proud 1o say that that direct contnby-
fony are dwarled by the rest of their
effort. both in terms of the money and
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the' volunteer workers involved. “We
dun’t think it's the money that’s decre
sive, IU's the services they imply.” suid
Bea Alben, director of public relalions
for the AFL-C1O's Commtiee on Poli-
1ical Educkiion (COPE).

Bui the money is &t least a stariing
point —the necessary condilion for
labor's massive volunteer network. Vice
tor Riesel, » syndicated labor columnist
and frequent catic of labor's power in
the electoral process, has asserted thay
unions spend eight or 10 umes as much
on poliical activily as Lhey conlribule
directly 10 candidates.

Albert called Riesel “amaicurish,”
but did not dispute his conclusion. He
objecied specifically to Riesel’s failure
10 break labor's community and “pali-
tical educstion’™ acitvitees inta thewr poh-
tical and nan-political components and
10 distinguish between the people work.
ing on COPE projects who are pure
volunteers and those who recene strike
benefits or other compensation. When
asked for his own estimates, however,
Albert tefused to give dny, saying that
bookkeeping complexities made it im-
possible to do so.

Despite Albert’s relicence in coming
up with totals, one can ideatily a few
of the bigger parts of the pciure. At
Ieast four key items have 10 be ingluded:
communications with union members
and 1heir famihies advocating the eclec.
tion or defeat of specific candidales
and reported to the Federal Election
Commusion (FEC). more geaeral com-
munications that escaped the eleciion
laws' ceporting requireraents, repistra.
lion and voter participalion campaigns,
and overhead costs.

The 1976 amendments 1o the cam.
paign finance law pravide that 2 union’s

ons with is bers or a
corpotalion’s communicalions with ¢x-
eculive employees and stockholders afe
not comnbutions hmited by the luw.
Labor used Lhis cxemption [0 great ad-
vaniuge during the presidentiat clection
campaign, where private coatnbutions
wete prohibited.

Labor legally could huse spent its
money on communications with the gen-
eral public. Some labor leaders wanted
to do this. but it was reyecied. The poit-
ical advantage of labor's intetral com-
municstions is that they were but one
part of a concerted campargn to cons
vince union members that thewr vote for
himmy Cartet would make s difference.
Had 1he message been presenied 10 the
public al large withaut the other pacis of
the voter paricipation package, # would
have been lost among the rest of the
campaign verhiage, opponents said.

More imporiant from a legal stand-
point, communications with the gencral

public are permissible under the law
only i they are independent of and un-
coordinsted with the candidate’s own
activines and only if they arc pad by
volunlary contrebulions hepl 1n a sep-
ardle fund mnsicad of by umon dues To
have qualified for these “independent
expenditures,” labor would have had to
sever the inumale ties n had buill up
with the Caticr campaign. This would
have damaged the efficacy of the voler
participalion  program  and  lessened
labor's future wccess 10 the Whie
House.

By the ume the campaign was over, it
became difficult 1o disungunsh labor's
efforts from those of the Democratie
National Commutee (DINC) or Cancr.
COPE reseatch director Mary Zan, for
cxample, was paid by the Carer cam-
paign 10 serve three days & week as ils
laison wah labor groups. The DNC's
42-membet campaign steening commu-
tec included ( OPE nanonal director

Labor uaions successfully —and

legally — used publications such as

this une 1o get thewr political messages
10 thewr members withowi coming under
the lintus of the election faw.

Alexander E. Barkan, [Inlernationd)
Associaion of Muchinisis and Acro-
space  Workers pressdent Floyd E.
Smuk  and Unied Auto Workers
{UAW) presidemt Leonard Woodcock.

This neiwork enabled the DNC and
organuzed labor 1o targer their effosts
in a manner 1hat best fit the Carier
campatgn stralegy. 1t mesnl that reg-
istration efforts could be concentrated
in large states that Carter's palls showed
10 be up for grabs. it also meant that the
DNC and labor did not duplicate their
efforts. In some key states, labor's reg-
itation efforts were almost Lhe only
ones in operation.

The only reporied eapenses in this
carefully coordinated cffort were 1he
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Regulating the Contributors

Campaign contributions by individuals, corporations. labor unions and
specialanterest groups are regulated by provisions of the Federsl Election
Campaign Act Amendments of 1974 (88 Star 1263) and 1976 (90 Stat 473).
Here is w summary of key provisions:

o Individuals may give yp 10 $1,000 per election to # candidste for Tederal
office. Primary, runofl and generat clections are considered sepazate elecuons,
but all presidential primaries sre counted as one election. Individuals may
ve no more than 35,000 1a any one year Lo all candidaies for federal office,
but independent expenditures on behall of candidates have no limits.

» Multi-candidate committees may give no more than $5,000 per election to a
canddaie. These commillees must have more thun SO members and must
support five or more candidates.

o Individuals may contribute ¢p 1o $30.000 per year to » poliical party; mulu.
candidute commiltees may give up to §15,000,

» Nalional party commiltees may contribute 310,000 10 cach House candidate
and $17.500 to each Senate candidate. They also were permitted in 1976 to
spend $).8 million on behalf of 1he presidentaal tickels.

& Corporations and labor uaions may not conlfibute corporale of union funds
to candidates. Under the $976 amendmenls, however. they may use these
funds 1o pay for the admini and fund g costs of a vol-
uniary politcal contributions fund,
® Labor unions may spend an unlimited amount of money communicating
with their own membeérs. Expenditures for this purpose must be reporied to
the Federal Election Commissson (FEC) only if the main purpose of the com-
munication is (o advocate directly the elecuon or defeat of a specific candi
date.

* Corporations arc granted a similar
thewr administrative personnel and stockholders.
® Unions and corporanons may spead an untimited amount for "nonpartisan™
registration and voler parlicipalion drives directed 3t a union's members or
1 cofparation's stockholders and adminisiealive personnel. These eapendi-
tures need nol be reparied to the FEC. (For background on the 1974 act. see
Vol. 7, No. 28, p. 1012. For the Supreme Court's tuling on the acl, aee Vol,
8. No. 6, p. 167, For background on 1he 1976 amendments, see Vol 8, No.
13, p. 470 and No. 20.p 650}

for with

ones d wilh direct icd-

help Carter. Most of the $289,119 speat

uons with union members, which were
teported only whcn lhcy were focused

by the UAW on iaternal communica.
nuns and most of the §120,424 spent by
the Ci Workers of Amers

on specific d to
*vote Democeatac™ drd not have 1o be
reported, nor did direct advocacy of a
speaific candidate if the dasic purpose
of 1he communication was nol pohiscal.
Vitleslly every newsletter maled 1o
members in September and Oclober in.
cluded material praising Carter or crit-
icizing Ford, usvally with & picture of
Carter on the cover. Almost none of
this was reporied 1o the FEC, presum-

ica, AFL-CIO, also was spent on be-
half of Catier. (See table. p 415.1

The help that Carter teceived from
fabor n this form alone ewceeded the
sum that Nixon received in 1972 from
any single source, with the sole excep-
uon of the $2.1 milhon he gt from
Chicago nsurance millionsire W. Cle-
ment Stone Bul, since Nixon oulspent
Carter $lmost three 1o one, labor's ine
ternat wons spending  was

ably because the material appeared in
cegular publications that normally re.
Port on LAKA business,

The AFL-CIO did report that six
lssues of ils Memo from COPE cost
$16,186.59. Since the publication is only
one of many that supponed Carier dut-
ing the pre-clectron period. it can safely
be assumed that s figure is only 8
small fraction of the toial cost of labor
publicalions.

The AFL.CIO reporied spending
$400,558 on all inernal communka-
ugns, $315,982 of whikh was spent Lo

more important proportionalely thas
Sione’s gills to Nivon.

Registration and get-out:the.vole
drives were financially and politically
more important than internat commu-
mications. No hard figures are avafable
of the 1otal costs involved, but COPE
and UAW sources say their unions
spent aboul 33 million each on these
efforis By companson, the DNC's $2
million drive was the biggest one i ever
kad conducied. Similatly, the Repub-
Ixan Nationst Committee’s $3 mil.

lion voter idemification and pare
ticipation program was its biggest el
fori to date. (The RNC did nol conduct
a regutration drive.) This means that
the nalion’s two most active union
Broups spent more (o regisier volers and
get them to the polis than the two major
political parties combined. And this
does not even begin to Lske into ace
count the similar activities of other
unions,

These expenditures are permissible
under the law becavse they supposedly
are “nonparLisan.” But no one even pre-
tends that they are in ellfect. By coae
centrating on its own members in states
where the Democratic ticket needed the
most help, labor piayed what probably
was 8 decisive role in Carter’s vicory.

There have been several estimates
that the concerted registration drives
conducled By 1abor, the DNC and some
black organizations added some cight to
10 milion new voters to the polls last
year. OF the three. labor's regisiration
efforts aze considered to have becn Lhe
most effective.

It generally is accepied among exs
perts analyzing 1976 voter regisiration
patierns that registiration ¢fforts by
labor and black organizations in Ohio
and Texas were instrumental in Carier's
victory in those sistes-and thus, ulii-
mately, in the Electoral College About
43 per cent of all new registrants in the
country were registered in Texas.

Even this 18 noi the whole story of
what fabor's efforts were worth 1o Cor-
ter in terms of dollars. A substantisl
part of COPE's $1 million overhead
must be atiributed 10 the regisiration
drive axd other activities related 10 the
national campaign. It would be safe 1o
atribute $1 mailion of the overhead
to these activities.

To these ligures should be added a
vatiely of miscullantous activities, The
Nuationai Education Associstion (NEA),
for example, spent more than $250.000
to produce 3 film thai contrasted sep-
arate interviews with Carter and Pres-
idemt Ford. (NEA enpenditures on be.
hatl of Caner exceeded $400,000, ac-
cording to Robent E. Harman, associste
director of governmeni felations.)

If reporied spending is combined
with Ngures thal the AFL-CIO. UAW
and NEA revealed 10 Navional Jourasl,
the total comes 10 $8.5 mithon spent on
behall of 1he Carter-Mondale ticket,
And on top of that is sull more une
reported communications and  regite
tration spending. Since Carter was pere
mitted 1o spend o more than $21.3 mifs
lion on his own behall under the cam-
paign law, by s comservative estimme,
labar spem for Canter at ileast half of
whaat ke could spend o1 himself,
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:IUSINESS ACTIVITIES

Business groups were not much help
1o President Ford in the general elec-
tion. Five orgunizanions spent a tolal of

22

Communicating on Political Matters

Labor unions and corporations must feport how much they spend 1o com-
i with their own members or stockholders and sdministrative em-

$41,000 on internst ions o
help him and that was about it.

. But Ford had the power of incum.
bency in his favor and was able 1o Lake
advantage of reduced rates for cam-
paign travel by his Whie House staff
and Cabinet officers.

Without a hold on the White House
now, Republicans will have 10 look else.
where for help. Business's poor track
1ecord leaves cnough Republicans suls
ficiently depressed to make them 1alk
sbout pushing hurder for labor support
themisetves,

The source of the dissatisfacrion is
not hard to find. Although the cam-
paign [sw smendments have spurred
the growth of corporate political action
.commiliees, few corporations have done
more than act as conduits for contribu-
tions that in the past would have been
.made by individual businessmen to the

ployees if the communications, as their principsl purpose, directly advocated
the ciection or defemt of specific candidates.

Following are lists of ali unions whose reporied communications cosis
exceeded 510,000 in 1976 and of all orgenizations that spent on internal com-
munications on behall of Preswdent Ford.

Most of the union speading \us on behalfl or the Caner-Mondale ckel,
and such ding is hsted sep . {a most where unions sent

ials 10 thewr b d g the clecuion of more than one can-
didate, thewr reports allocated the upznm smong the candidates. In & few
cases, Navionol Journol all d 1he sp g, bascd on what appesred 1o be
the common practice. '

According to these figures, labor reported spending $26 on behalf of Carter
for every dollar anybody spent on behall of Pord for interns! communica-
uons, g onty those ired 10 be reporied. |

All reports wére filed 30 days sfier the election except for a few (indicated
by asterisks) that were filed 10 days befare the eleclion. The Fedoral Election
Commission did not notily groups affecied by the reporting requirement until
last Seplember. As 2 result, some spending that falls within ibe legal require- -
menis may have gone unscported. — Compiled by Sarsh Jecobs .

Labos for Carter Tetst Caster

corynisiee with jurisdiction over rail-

candidates. AFL-CIO §400,557.50 $315.941.67
H . United Aute Werkers 29,1391 240,688 4%

Unlike Iabor, business had done al Bulding Constrution Trades Departmesd
mosi nothing new under the campaign
finance law amendments. A Wall Sireer AFL-CIO 117,508 83 41,974 58

‘ s Commuicstions Werkers of Americs 120423.69 106.513.64
Journal survey of tap corporations pub- Penasylrania AFL-CIO 101,055 24 9.43093
lished on Oct. 27, 1976 revealed only » Active Baot Chub-Retadl Clerks
few examples of corporauons that ac. Isierastionsl Association 97097 98 69.529.97 .
tively encouraged polital particepa- Oble AFL-CIO 69.443 00 3802800
“tion, Joseph Fanelli, president of the Michigan AFL-CIO® 45,1019 -
Business-Indusiry Political Action Com. Inbians AFLCIO 42,034.38 404598
mittee {BIPAC), 10ld the Jowrnal that American Federaion of State, County 1nd
the new laws could place busincss “on Municipal Emplayess 41.014 64 H)104
h M . Morylond and D.C. AFL-CIO uen N LI
the verge of a pohilical renaissance,” but . .
. New Jersey AFL-CID 2,943 00 26,850 00
added that the problem “is whether the 5

Py < o Tevm AFL-CIO 25,196.20 12946 16
will is there.” Bul business’s problem Tenmesaet State Labor Councit® 262242 946261 *
may go decper than that. It may be im: Linited Sceeluarkess of Americs 3696 ¢} 1567899
possible. struciurally, for business ever Service Employees Imternationat Unisa 20,556 85 - .
1o muster the unity of purpose that oth. Califorais Labot Federarion, AFL-CIO 135017 11.903.82
er groups have. (olernde (OPE — 15.269.36 -

Up 1o this poml b\mnen §1oups Buffalo AFL-CID Councit . 14,63) 38 641294
have boca invalved in raiher snd Oenametal ot Wrarhentt” 13,494 05 1349408
e direct """"l‘h"“;“"":""“""g"l D"‘; Machialsis Now-Partisan Political League® 13.959 66 7,666 64
pite pleas from the Republican Nationa South Caretias L.sber Covach 13456 18 64293
-Commiltee for support for Republican Internatinat Ladies’ Garment Werkers' Unioa 12,521 75 s.M204

in Counell 13, AFSCME, AFL-CIO 12567 00 6,283.00
districts held by Democrats, mosl busi- Las Angeles County Fode -ation of Labar,
ness money went o incumbents of both AFL-CIO 12,187 50 3046107
paries. In fact, Democeats received Riede luond AFL-CIO 10,000 1 11240
about hall of the more thaa 37 million Cevetasd AFL-C10 10.263.65 7499 28
duburicd by the 675 b Otders 152,377 66 8344818
action commitices operating in 1976. Totsd SI9010140 510518970
. The scuvities of the latgest business
.polnical committees were typical. The
.Notthwestern Officers Trust Account,
_afflwied with the Chicago and Nopih | Orgemizatiess for Feed Tout Ford
) Natlean! Rifte Avsociation tastiuce for
.Western Transportation Co. (C & NW),
h Leghtathe Actios 5101524 87 $10.20492
-speml S122610.76 in 1976 N1 gave Lidbey-Ovrns-Ford Co., 11.096 38 13,09 38
51,000 cach to former Sen. Frank E. Dresser Indusiries Ine. 5.245.00 5.245.00
=== Moss, D-Utah, and to Sen. Howard W, Cooper Indusicies Inc. 5019 40 50%940
Connan, D-Nev., who both setved the PepalCo. Ine.* 448515 44513
Totst SI294M 30 s41,011088
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roud lepislation. Must of Lhe accuunt’s
other pre-ciection gifts were for $500
10 $1.000 each to incumbenl Senators
and Rcopresentatives of both pernies
from states served by the CERNW paile
10ad

The Nonpartisan Commaites for Good
Government, affiliated with the Coca-
Colu Co . was even more cautiovs in the
way it speat 385,000 in 1976 lis noa-
pantisanship exiended Lo wrning malch.
ing checks to the Repubdlican and Demo.
<rmic Natwonal Commattees on three
different occasions for a totul of $6.000
10 cach. The Auunta-bused Nitm abo
gave $1,000 to the Geosgia Republican
Party and then balanced st by paning
5500 ¢uch to two Georgra Demuceats,
Reps. Andrew  Young and John 3.
Flyat Jr. Other Demucratic recipients
in the month hefore the election were
former Sen. John V. Tunney of Cahe
fornia (3500}, Sen. Danwe! Patrkk Mos.
nihan of New York (3500), Rep. Nk
Jue Rahalb 11 of West Virginia ($250)
and Rep. Bruce F. Vento of Minnesota
($250).

in January 1977, the commitiec garve
$500 10 $1,000 10 ¢ach of s1v incurnbems
10 help them reduce theic 1976 cam.
palign deficils. The recipients, all Demo-
grals, were Young, Flyat, Elait H.
Levitas and Doug Barnard of Georgia,
Man Baucus of Montana aad Jim Mat.
tox of Tevas.

Trade assovistion commitiees ty picale
ly have mare money 1o give away than
corporate commtiees. But except for the
‘Realtors” PAC, which concentrated on
Republicans, most of them sprinkied
shest money among incumbents frum

23

both parties who wete in ¥ position to
heip. Some, such a5 the dary and tnal
fawyers growps, tred to support candi-
dates who hud supported 1heir pasitiony
in Congress Others, such as the Amer-
1can Banking Assocition’s BANKPAC,
tended 10 corcealrate on incumbents
with relevant commuied pssignments,
without regard to pohiical pary

Thus, Sen. Hurtson A, Wilhams Jr,
D-N )., und former Sen Voace Harnke,
D-ind . were nesr the top of Common
Cause’s separate haty of recipients of
bath fabor und business coniribulions.
Williumns chuirs the full Human Re-
swarces Comnuttee and the Banking,
Ihousing und Urban Affars Suboom.
mitlee on Securities  Hartke chared
what was then the Commerce Subcom-
mittee vn Sutlace Transposistion

Some pelitical action  committees,
such as 1hoe athibated with the Amen-
can Medicel Assouiation and with re-
13ted state anociabions, follow nu clesr
pstiern in their pifts to incumbents At
a Nov. 1S panel sponsored by the Amers
ican  Enlerprne Instiwie for Publie
Pubcy Kesearch, Common Causc erecu-
tive wvice president Fred Wenthesmer
noted the Cahiforma Medical Pohticat

gire most of their money (0 Republicans’
and fubor proups 10 Democrats. When
you look st the figures, it appears s if’
1n 1976, business groups wilt give about
half of their money 1o Democraiicr
Members of the House of Represents-
tives and the Senate | think the reason
is preity cieal. The money is an invest-
meni

Wertheimer said the only answer is
public financmg of congressional elec
uon. Bul he did not say how public
fingncing could also timi the 1mpor.
tance of the indirect spending used so
effecuinedy by labor in the publicly fi-
nunced prestdentis) election paig
{For more on PACs. see Vol. 8, No. 43,
p ISi4and Mo i5,p 470

RICH MAN, POOR MAN

Bus:ness’s cautious backing of incum-
benls 1n both partes raises prodblems for
chaliengers who wanl to moum serious
caspdigns withoul depending on labor,
Wtk lurge individual contnibutors ruled
out. the threg basic sources of large
amounls of muney dre personat wealth,
deotogical groups and direct ma fund.
raIsng.

This year's most expensive House
election -the $1 mitli )

Action Commiee’s 1974 contr
o candidates an its state ranping from
Reps. Juba L. Button and Ronald V.
Deltums, on the jeft of the Demacratic
Pagtv to Reps Barry M Goidwater Jr.
and John H. Rousstial, on the Repubh.
cun Pary's night,

“The adeology tmvohed there is an
Weotogy of wmeumbenny,” Wertheimer
said Muost people 1n this counin as.
sume that business groups 8¢ poing o

in the hsted areas.
Cutremly
atlive
committers

lom'pumﬂonl. agricelture Nig
Dusimess 78

Health oy
Lamyers ¥
Agricshwre 43
Lahae pi3
Miscellancens 2]
Hestogical N
Teinl [R1-3

PACs and Congressional Candidates

The table lists the aumbee of pubitical commutiges that were acine 1n 197
and (he amount of muncy that they gave 1o congressivnal candidates 1 the
1974 and 1976 clecuons. It does nol reflect vomnbutiony made by individuals

New Contributions 19
commitiees congressioan]
since 1/1478 candidalen
" 194
R $10.362012  $4X0447)
438 1091012 K046
N 2694010 1YM.4KT
1 PRt} -
19 IR IRTH 36190
w2 8,206,838 8. M 4Ny
% L9 62,214
a £.503. 194 TIL40
038 $22.570.912 S1825.480

1970 figures reflect contributions 1n 1975 snd 1976 1hrough Nov 2} The 1974 figures
reflect conributions from Sept 1. 1923 tbrough Dee 31, 1974 Consmon Caust sars the
petwd from January chrough August 1973 »as one of fimited group actinaty.

SOURCE Comman C suse

P
biockbusier between Repudhcan Rob-
ert K. Darnan and Democear Gary Fa-
muhan for the Califorma seat vacated
by Republican Alphonzo Beli—is a
good example of how all of these sources
come inlo phay.

The Supreme Court held in Buckley
v. Valeo that Congress coutd not con-
st My place a datory cefing
on the amount that candidates could
spend on theit owa behall, although
Congress could set such a himit as part
of 3 public financing plan thal a candi-
date 1 free 10 accept or reject.

bamiban, & Los Angeles plumbing
heir, 100k advaniope of the decision 10
pul mure than 3370000 of Ms own
mones into hiy $619.000 lowng effort,
Fumibian raied more thun $30.000 from
labor and another $¥.000 from variovs
Demovratie Pariy chanagls, but his owa
money was the backbone of his cam-
paign.

Familian was not the only person to
taks ads antape of this part of the Burks
ey decion The record-breaking came.
pagn waged by Sen. H. John Henz [11,
R-I'a, was finsaced almost eotirely
from more tvhan §2.5 rmthon of the
kewchup heir's own money In West Vier
pma, Rahall spent $236,000 of his own
to caplure the seat held by former Rep,
hen Hechler, D. und Demovrat Cexil
(Cec) Hefiel uved $453.000 of hic moncy
i winning Democratic Sen Spark M.
Matsundga’s Howse seat in Hawdn,

Hut spending o vast amount of une’y
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FEACHER

own money does not assure clection,
Cudittac  dealer Richard # Lorber
spent more than $650.000 10 win 2 dil-
ficult Demucrate Senate primary dnd
then lose the general clection to John
H Chafee in Rhode Istand by s 38.42
per cent vole. Agnibusinessman Methn
Karlock, D, put up more thaa 5410,000
to wint only 43 per cent of the vole
against the incumbent, Rep. Gearge M.
O'Brien, in [linois. And Morgan Max-
field, & conservative Democral from
Missouri, kicked in 3275000 in losing
his race lor the seat of the lale Rep.
Jerey Lition. {Litlon had spent more
than $200,000 of his money on hus sue-
cessful Senate primary campaign befure
he died in a plane crash.)

Dorpan, a former radio broudcaster,
could not counter Famstians wealth
with money of his own. But his hard-
hine cunservausm made him a favurie
of some people who knew how to aver-
come this handicap.

On May 5, the Commitlee for the
Survival of u Free Congress Joaned
35000 1o Doraun, which o marled
directly 10 1he Richard A, Viguene Co.
in Falls Church, Va Dornan also re-
ceived 4 $5,000 chech from the National
Conservatne Political Action € ammil-
tee Both of these multi-candidute com-
miltces toise most of their (undy ihrouph
direct mail solicitations by Viguene,
who probably is the nalion’s most suce
cessful conseevative direct mail fund
raiser,

By the end of Dotnan's campaign, he
had received 39,375 from 1he Commat.
1c¢ for the Survival of a Free Congress,
$9.500 from the National Conservative
Pohucal Action Commiltee and $1,093%
fram the Committee for Responuble
Youth Politics, a smaller commitee for
whom Viguerr raises funds

Much of this money was plowed
ditectly back to Viguerie 1o raise more.
Over the course of his prmary and
general  eleclion  campaign,  Dornan
pad $I5T10.15 10 the Viguene Co.,
$46,074 39 10 Diversificd Mail Market.
ing and $4.365 35 to the Diversified
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Punting Co. The 356.149.89 spent with
these three Viguene companies repre.
sented spproximately one-Gfth of Dor-
nan’s $400,346 56 1 lotal campagn
expenditures.

The expendntures paid off for Dornan
as well as for Viguerie, Dornan was able
o rane $241,188.25 un contributiung
feom individuals who did not give more
thun $100 cach 10 his campaign. That
1 an incredibly high 60 per cent of his
total $404,1 15.58 in receipts

Individual large contnibutors gave
Dornan $56,303.30 ~large in absolute
terms but @ small pereentage of his
gl Business and professional groups
gare him only $13.825 and varwus Re.
publican commattees gave $28,505. The
only groups that helped Dornan belore
his primary were the ndeotogical geouns,
and they were most responssble for his
other fund-raning successes

The imponance of professional fund
raisers goes up as the hmats on individus
al contributions go down. Thomas F.
McCay. o Washingion-based . fund
ranet for liberal Democratic candrdates,
wrote 10 an unpublinhed exsay. “We are
functioning under a system wherein the
suppurier with fingncial outreach has
supplanted the supporier with persondt
funds 10 contnbute

A banber supporter sobils other
bankers and business nterests on hehail
of a candrdate and raises 3100,000. Is
the candidale Tess beholden (o him than
he would be 1o a donor of the same
amoum” Take the case of Phit Walden,
the president of Capricorn Records,
who reportedly raised $100.000 for the
Carter campasgh from persons in the

AIEIES
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Bumper siichers were one fornt of come
munication beiween unions and thewr
members — and non-membery.

prencur and the large contzibutor is that
the general public can find out who the
large contributor 15 (hrough s tough dis-
closure Jaw, bul he cannol «Jentify the
fund raisers ’

McCay's point s important, but
needs to be kept in penspectine. His
evample muhkes it clear that campagn
finance “reform’™ does not automatcally
mean more Open or more accounlable
potiies. But it also points vut the wide
vanety of people who can act as fund.
raising entreprencurs. As & resul, the
entrepreneurs are likely (o conlnbute a3
senies of individual favors to candidates
wilthoul having a systematic impact on
poltics as & whole. In this respect,
therefore, shey are notl unlike corporate
political  #ctioh  commaltees.

Labuor atso can be divided inlernally,
especially whea a1 chooses to enler
pohins Llou the party nominces are
chosen. Unions rarely get involied in
corgressional  primaries, but one or
more were active on behall of vsrtustly
every Democratc presidenual candi-
dale in 1974 The matching fund form
of pudlic financing did not increase the
relatine power of any of the unons
acine a1 that stage, but the spending
hmus did put » premium on any of«
gamzation thal can provide volunteer
assistance, ¥s labor can. Howevet, no
siogle organizanion or kind of organie
2stion was dominant of is hkely 1o be
daminant in a mulikcandidate pramary,

Labor also can split over endorsing
presadentia) did during 8 general

tock muske indusiry and pi d a
series of rock cancerts featuning Capris
corn record arhists thal raned over
$750,000 Does Pressdent Carier owe
less 10 Phil Walden for the money he
raised than he would owe 10 Max Palev-
sky, Marun Peretz or Clement Stone
{who gave latge sums 1o candidates in
the pasi)?™

McCoy sald that the only major dif-
ference betwcen the fund-rasing entre.

clection, as it dd in 1972 But the flat
gram pudblic financing system creales a
possibility [hat never eaited before,
When Jabor uwnites behind one candis
date, 3s it did in 1976, a Nar-grant
system in which private contribulions
arc prohibiied leaves 1 in 8 posilion
no other groups can match, Littke wone
der that 1abor calis the campaign fi=
nance experiment u success, a
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Senator DorE. I am wondering, do you have any concern about the
shift of money and power among special interest groups, if we go to
public financing even on a limited scale? Do you think they are going
to take a vacation from politics?

Mr. Lusick. Obviously they are not, Senator Dole,

Senator DoLe. Ag Senator Long said, let’s look down the road and
sce what happens. We have one example of $1 million. That is just
the tip of the iceberg, $11 million we know of expended for President
Carter’s campaign by organized labor.

Is that the result that was sought by those who supported the
checkoff system ¢ If it wag, it worked.

What about those of us who wanted fairness and objectivity? We
did not have it, You are not concerned about that

Mr. Lusick. I am very concerned with fairness and objectivity.
Again, I am reluctant to be the spokesman,

Senator Dore. T appreciate that.

Mr. Losick. I do not come up here to give my political views or
to impose them on you and T was pressed to do it. T am not the person
to make the case f)or public financing, although I privately believe
there is a very good case.

Senator Dore. It seems to me that it is something that should be
addressed. I have tried to read some of the statements, It has not been
touched on, maybe it is not important.

We indirectly influence elections if we adopt public financing.
Maybe there is less direct influence in the administration bill. I assume
the indirect influence, if you win or lose, the result is the same, But
that.has not been addressed at all on how you might control other
expenditures if we had public financing. :

ou have not addressed that?

Mr. Losior. I have not.

Senator Packwoop. May I add the answer is you cannot. Public
financing is not going to remove big money from politics. It is going
to shift 1t to large organizations with large membership who are con-
stitutionally free to spend it as they want.

Senator Dove, That is all T have,

Senator Byrp. Senator Packwood ¢
Senator Packwoop. I would like to correct one statenient for the

record. I have supported tax credits since I have been in the Congress.
We have raised them to $25. I voted to raise them to more than that
3 years ago.

Mr, Losick. I did not suggest—-—

Senator Packwoop. You did suggest that I am more motivated by

my feelings toward public financing than I am with a “particular
little tax credit.” The only reason I put this in is as a juxtaposition
o]f the public financing bill. I introduced it to give this Clongress a
cholcee. ¢
Frankly, I am tired of these slack-jowled, lazy, laggard, pi
politicians wallowing up to the public trough slurping in puﬁﬁz
money, because they are too lazy to go out and ask for it themselves.
You can raise money in small amounts. People are willing to give
in small amounts to the political causes of this country, but for years
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oliticians went around-——if they could get $100,000 from 10 people,
10,000 apiece, they would. : :

Now we have cut that out and wisely reduced the limits that people
can give, Instead of going out and asking 100,000 people for $1 apiece,
which you can get, now we arc going to wallow up to the public trough
and say, give us the money anyway, free from the Treasury, because
it is casier to get that way.

That is a backwards step for American politics to take, and an un-
necessary step, because the money is there in small amounts and people
will voluntarily and freely give it, if you asked them, The tax credit
would be an added incentive for those ople to give,

Mr. Lounick. That is where we differ, The evidence is that the
tax credit itself is neither essential or effective in increasing the

contributions.
Senator Packwoop, Did you ever go out and raise political money ¢

Mr. Lusick. Yes, sir.

Senator IPackwoon. You are saying to me if you go down to the
main street of the town and walk into every store and ask every em-
ployer and employee, give me $100 for a campaign, you get $75 off
your income tax, that 1s no incentive ?

Mr, Lusick. The effect of this credit and deduction that has been
for some time—

Senator Packwoop. Answer the question. You think that is no in-
centive? You think that is no more incentive than no credit at ali{

Mr. Lusick. Noj obviously, it is more incentive than no credit at
nll. Most of the incentive, most of the moiiey, is.going to be raised
from people who would give money anyway.

Senator Packwoop. I disagree with you totally. I am convinced
that donations of $10 to $100, those people, especially if they had some
voucher system where they could get it back immediately, you could
raise that money very quickly in small amounts,

The problem in politics is not that people have been unwilling to
give. Politiciang have been unwilling to ask.

Mr. Lusick. Senator, you have asked me the question. T have acted
as treasurer in local campaigns, my wife's camypaign committee in
three elections. We have raised a lot of monéy. I cannot extrapolate
nationwide, but I cannot believe that the tax credit or the tax deduc-
tion was a factor at all, although T went through all the IRS forms
und registered the committee, I do believe it was a consideration in
raising any money. ’

Senator Byrp. May I say in connection with Senator Packwood’s
statement, individuals will contribute to a campaign. In my campaign

“-last year, T had 12,000 individual contributors, more than twice as

many who had ever contributed to any other Virginia campaign.
The average contribution was about $55 or $53, and more than 12,000

individuals contributed to my campaign. - .

. What is proposed under public financing is to raid the public Treas-

ury with the amount being voted on by the individual Members of the

Congress themselves, There will not be any limit, as T see it, to the

amonnt of money that will be appropriated from the Congress. Be-
cause they will be here in Congress every year, individual Senators
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and individual Congressmen will want more and more funds out of

the public Treasury. , ’ , .

I am not impressed at all with the argument for public financing.

Let me ask you one question and then we will go to the next witness.
How is the present checkoft audited? Do you have a group in the
Treasury Department that goes through each return to see if each
taxpayer has marked the apprapriate checkoff box, or do you just
sample the checkoff portion of the return and, for example, take the
sample and multiply it by 10 and assume that this is the number of
taxpayers electing to contribute to the Presidential campaign fund.

Myr. Lueick. T understand they are checked precisely. .

Senator Byrn, How many people does it take to do that? A

Mr, Losick, I ean find that out for you.

Senator Byrn. How many individual income tax returns arve filed
with the Federal Government ?

Mr. Lunick. For 1975, there were 82,229.000-some odd tax returns,

Senator Byrn. Each of those returns, you said, were checked pre-
cigely. }?Iow many individuals did it take to precisely check 82,229,000
returns

- My, Lunick. With your permission, T worrld like to be able to write

you on that question. f,do not know,

Senator Byro. Thank you.

- Senator Lona. Let me ask a question, since you brought that up.
Out of 82 nillion returns, how many of them checked the checkoff ?
Mr, Lusick. In 1975, 21,182,000 persons availed themselves of the

checkoff. :

Senator Long. Is that the latest you have? You do not have any-
thing for 1976 and 1977¢

Mr. Lubick. I have the 1976 returns that were processed through
May 11, 1977, That showed 18,044,000, The comparison, Senator Long,
that is appropriate with the returns that were processed for 1975 at,
the same point in time in 1976 was 16,763,000, There ia an additional
1,300,000 persons that avaiied themselves of the checkoff in the returas
}il;_at were processed for the fitst 20 days or so after the last date for

ing. : -

St;gnaton Loxng. Please understand, I am an ardent advocate of the
checkoff for the President system. I check it. I have even tried to get
some TV spots to urge you to check it, I advocated it, and continue to
do 50, and try to get everybody to advocate it. .

To be entirely fair about the matter, if you look upon that as a
referendum, and for me to be the devil’s advocate for a moment, you
could say the public is votitig 3-to-1 against public financing onthe
referendum on the virtue of the fact that 75 percent of the taxpayers
are not marking it. ‘

" Someone who did not agree with you about the checkoff could make

that argument.

Mr. Lunicx, You could make the argument, but the trend shows
that. starting with 1972 returns of 3 percent, it has been going up
every year. I think people are getting more familiar with it. I thin
there was n problem, was there not, for a period of time as to where
the checkoff was located on the return. ' ' ’

- " Senator Lona, They did not know where it was, Did not understand

the'idea, Did not understand both sides of the argument. ~
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There is more understanding now, and it keeps picking up. I think
the checkoff is a success, That much of it. I was agpalle on whether
it should extend to the Senate race, I have some doubts,

Senator Byrp. Before concluding, I want to say that I would like
to have a better understanding as to the accuracy of these checkoff
figures,

gllsllr. Lusrck. Senator Byrd, we will forward a letter to you explain-
ing the method by which the checkofT is audited by the Internal Reve-
nue Service when the returns are filed, an estimate of the work in-
volved, the number of TRS employees that are involved in that pro-

cedure, I believe that is what you want. .
Senator Byro. Yes, that is what I would like to have.
[The following was subsequently supplied for the record:]

DEPARTMENT OF THE TREASURY,
Washington, D.C., May 24, 1977.

Hon. Harry F. Brnrp, Jr.,
1).8. Benate,
Washington, D.C.

DEar SENATOR BYRp: At the hearing before your Subcommittee on Taxation
and Debt Management on May 19, 1877, on 8. 1471, a bill to provide an Increased
tax credit for contribitions to Senate campaigns, you requested information
relating to the Internal Revenue Service tabulations of the checkoffs for the
Presidential Election Campalgn Fund. As I stated at that time, the Service
counts each check-off—both “yes” and “no"” check-offs—as the returns are
processed. When tax returns are processed by the Internal Revenue Service, the
fnformation on each return Is transcribed into a computer, Each return’s check-
off information 18 therefore put into the computer and added up individually.
The information trunscribed into the computer includes which block (“yes”
or “no"') was checked, and if the return Is a joint retarn, whether $1 or 82 Is to
be allocated to the Fund.

You also asked the number of employees required to process the check-off.
Because the employees transcribe entire returns, it is necessary to allocate the
time required for the check-off alone. The Service thus estimates the employee
time for the check-off at 40 average positions for the current year. The cost of
coding, editing, transcribing and machine time, which includes personnel costs,
is estimated at $530,000 for the current year. .

It I can be of any further asslstance, please let me know.

Sincerely, Dox ¢ Lus
ALb C. ICK,
Deputy Aseistant Seoretary
for Taa Policy.

Senator Byro. You said that each return was precisely determined
whether there was or was not a checkoff ¢
Mr. Lusick. I am going to write you specifically with respect to

that question.
Senator Byrp. I want to know whether it is an estimate. I know

how these Government estimates can be. When they want to increase

- the funds, they just estimato it higher. I want to know whether it is an

estimate or a precise figure,

My, Lunick. We will write you precisely with respect to that ques-
tion as to whether it is precise.

Senator Byrp, Thank you. .

The next witness is Congressman Frenzel,

Senator Packwoon. May I ask unanimous consent to put Conﬁhass-
man Frenzel’s statement into the record ¥ He had to leave for a House

vote,
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Senator Byrp, May the Chair say that the Chair is sorﬁy the Con-
gressman cannot testify. He is unavoidably detained to House busi-
ness. I know his testimony would add a great deal to these hearings.
1 have read statements that Congressman Frenzel has made with re-
gard to the basic overall problem, and I have been very much im-
pressed with what Congressman Frenzel has had tosay. .

[The prepared statement of Hon, Bill Frenzel follows:]

STATEMERT oF CONGRESSMAN BILL FBENZEL

Mr, Chairman and members of the committee. I am grateful for the oppor-
gllrlutsy 594 7alppea.r betore this distinguished committee in support of the Packwood

In 1971, we provided deductibility for political contributions of $100, or a tax
credi$ of 50 percent of the contribution up to 2 maximum of $12.50 for a single
return or $25 for a joint return. In 1976, we raised the tax credit to a maximum
of $25 for a single return and $50 for a joint return. These tax incentives were
excellent inducements for political contributions.

It is fmpossible to determine by quantitative analysis how successful this in-
centive has been, because no gross number of contributors, either before or after
the credit became effective, 18 availlable. Also, the number of contributors has
been affected by other factors, like contribution limits, disclosure, Watergate,
public financing and the like, Nevertheless, I believe that deductibility had a
salutary effect on the number of people contributing and would have had an even
greater effect if political committees would promote it more aggressively.

The Treasury, of course, has the figures for those who bave used tax credits
or claimed deductibility. Preliminary figures from 1978 indicate over a million
and a half returns clalming credit of over $37 million.

Since the last time we changed the law in 1975, the cost of lving has increased
over 15 percent and will probably go up another 7 perceut this year, It {8 time
to increase the tax credit, not only to take into account the rise in the cost of
living but also to add greater incentive for financial participation in our election

rocesses.
v Because I believe a good concept ought to be extended and updated, I support
the Packwood proposal to wmuke the tax Incentive wore atiractive. I believe
the tax credit should be fncreased. The judgment of this committee, or of the
Congress, 1s undoubtedly better than mine as to whether the specific amounts
of 8. 1471 are exactly right. In any case, the current tax credit ought to be
increased.

Because we want to increase the incentive for the giver of $100 and less, it
makes good sense not to increase the deductibility but instead to increuase the
tax credit as is the case in 8. 1471, The average political giver contributes under
2100. In fact, the average contribution to the 15 primary Presidential candidates
certified in 1975 was just under $27. It is this contributor who would benefit
by a higher percentage tax credit for his or her contribution.

It has been suggested that the increase In the tax credit 1s a good alterunative
to public financing of congressional elections. 1 bhelieve 80, but I also believe
that we should raise the tax credit no matter what we do with the issue of public
financing.

The most important distinction hetween the so-called “check-off"” and the tax
credit {s that the latter leaves the declsion about who the public will gubsidize to
the individual taxpaying contributor. Both public financing and tax credits in-
volve a Federal subsidy for political eampaigns, Under the tax credit approach,
however, the Federal Government plays no part in determining which candidates
are to recelve public funds or the amount to be received. It 1s the citizen and the
citizen alone who makes this determination. The tax credit system, like many
of our other Federal programs, demands local participation. The public financiog
system enables potential political participants to say, “I gave at the office.”

Mr, Chairman, 1 commend the committee for its consideration of this legisla-
tion and urges your support for an increase in the tax credit,

Senator Pacewoon, I have another unanimous consent request.
First, I wauld like the record to show, after the gtatement that Mr.
Lubick made that checkoff is increasing in public favor, in Oregon on

91-430—77-~8
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the ballot in 1976, we had a public financing issue on the ballot almost
identical to the bill now before the Rules Committee. The voters in
Oregon defeated that 263,738 to 659,327 against. To the best of my
knowledge that is the only statewide poll, 1f you want to call it that,
where all the voters had a chance to express themselves as to whether
or not they wanted public financing.

Senator Byrp. Those are very interesting figures, I have the feeling
that the public is getting a little bit upset with Congress just appro-
priating more and more tax funds for every conceivable project that
comes along just because somebody says well, it is a good idea. The
thought among many Members of Congress seems to be: “It is a good
idea, let the Government take care of it.” , «

The Government is trying to take care of everything in the world
these days. We are getting into worse shape all of the time.

Senator Long, in his comments, said he thought it might be that
well, that our conntry would benefit from the experience of other
countries. He specifically had England in mind. I have not scem much
evidence, that the Government of the United States is benefiting, or
seeking to benefit, from the experience of other countries.

Senator Packwoon. I would also ask unanimous consent for the
record to insert two articles by Alexander Keema, one article by Pro-
fessor Fay and one article by the FEC on the investigation of Gov.
Milton Shapp.

Senator Byrn. Without objection, also the article referred to by
Senator Dole. We will make it a part of the record.!
rQHThe material referred to follows. Oral testimony continues on p.
52,

PUBLIO FINANCING OF POTITICAL CAMPAIGKS8—AN ALTERNATIVE CONCEFTUAL
APPROACK

(By Alexander W. Keema )

Since April 1972, I have had the opportunity to observe at close hand, and
to particlpate in, the evolution of campaign filnance “reform’” at the Federal
level. I have been involved In the process of policy development and administra-
tion of the law and the regulations, and have participated in audits, investiga-
tions, and statlstical studies of political committees and candldates, for the
GAO and for the Senate Select Committee on Presidential Campaign Activities
(Watergate Committee).

The following are some general observations on the evolution of the Cam-
paign Finance Law from the perspective of one who has long been assoclated
with 1t. The object of this paper 18 to present an alternative ccnceptual approach
to public financing of the political process, which I believe would reach the
ultimate goals of campaign finance reform more directly and more efficiently than
other public financing proposals recently put forward in the Congress.

THE 1971 ACT

The Federal Election Campaign Act of 1971 was the culmination of & long-
term election reform movement backed by “public interest” lobbies, such as Com-
mon Cause, as well as other groups. It accomplished three basic goals :

1, Full disclosure of campaign finance activities .
The 1971 Act provided the same basic disclosure requirements now In effect-
nnder the present law; i.e,, full disclosure of all financial activity and itemization

‘of transactions in excess of $100.

2, Iimitations on how muck a candidate could apend in his own campaign out
of his peraonal funds, and the funds of his immediate family A T
These provisions (limiting Presidential candidates to $560.000, Senate candidates

to $85,000 and House candidates to $25,000) grew out of the notorlety recelved

T The article referred to by Senator Dole appears on p. 19.
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by & number of wealthy candidates who ran In 1970 and in earlier years, who
financed their campaigns largely from personal wealth. The reformers argued
that wealthy indlviduals should not be allowed to “buy” their way into office:
simply because they happened to be wealthy. The limitation provisfons were-
deslgned to provide more equal opportunity to candldates who did not hme.
personal wealth, =
3. Limitations on the total amount a candidate could spend on media advertising
These provisions (Hmiting wedia spending to 10 cents per eligible voter) grew
out of criticism, common at the time, of the impact of media advertising, par-
ticularly television, on the electoral process, The reformers argued that candi-
dates were being *“packaged" for sale to the public through slick media cam-
paigns created by Madison Avenue. The 1088 Nixon Campaign was a frequently
cited example. (The media lmitations were thrown out by the courts as
unconstitutional, prior to the passage of the 1974 Amendments,)

THE 1974 AMENDMENTS

The 1974 Amendments to the Federal Election Campaign Act of 1971 created
the Federal Election Commission and added several significant provisions to

the law; the principal ones being:

1, Imposition of contribution Hmits

The 1974 Amendments to the campaign finance law were passed in the wake
of the Watergate scandals, The Watergate Committee revealed not only that the
Nixon Administration had been involved in unlawful acts, but also that huge
campaign contributions had flowed into the Nixon campaign coffers from both
personal and corporate sources. Many of these contributions were made with
an Implied promise of a “quld pro quo,” in the form of favorable government
action on behalf of the contributors. However, it was little noted in the press
that the great majority of large contributfons, and virtually all of those em-
tributions which were illegal, were made prior to April 7, 1972, the effective date
of the 1971 Act. Some $20 million was raised by the Nixon campaign prior to
April 7th and none of it was subjject to disclosure, or to audit by the General
Accounting Office. That 18 was ultimately disclosed more than a year later was
the resuit of subpoenas issued by the Senate Watergate Committee, and a civil
suit flled by Common Cause. It is highly unlikely that the same fundralsing
methods would have been used by those responsible in the Nixon campalgn, had
they known that the sources of these contributions and the amounts raised would
ultimately he disclosed to the publie, and to law enforcement agencies.

Nevertheless, the disclosures made of financial abuses uncovered in the 1972
campaign provided ample justification for the contribution Umits imposed
by the 1974 Amendments. ($1,000 per individual for each election, and $5,000
per qualified multicandidate committee,) The reformers reasoned that lurge
contributions made to candidates by wealthy fndividuals and groups repre-
senting particular economic interests bought, If not any specific “quid pro quo”,
at least access to the candidate, and therefore influence on the candidate’s
thinking. The limitations were designed to curb such influence.

2. Sponding limitations

With the 1971 media limitations ruled unconstitutional, there remained no
effective curb on campaign spending by Federal candidutes, The Congress im-
pused, in the 1974 Amendments, Hmits on total campaign spending. Mnny be-
lieved that his provision primarily served the interests of incumbents, since
incumbents have bnilt-fn advantages such as the “frank,” a high level of name
recognition, etc. Others opposed expenditure limits on the grounds that politicat
campaigns, on the whole, are actually under-financed rather than over-financed.
Dr. Herbert Alexander, Director of the Citizeus' Research Foundation, and
author of several books on campalgn financing, has often expressed this view.

3. Public inancing

The retormers in Congress realized that, with tight contribution limits fmposed
on political fundrafsing, it would be extremely difficult for Presidentinl candi-
dates to raise sufficient funds to conduct a nationwide primary eampaign for
nominatfon, or to run a nationwide general election campaign. The answer to
this problem was found in public financing of Presidential campnfgna, The pri-
niary election process prerented an obvious problem since virtually anyone can
declare himself a Precidentinl candidate in the primaries. The solution was
found in the “threshold concept,” requiring the ralsing of $5,000 in each of 20
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states in amounts of $230 or less, In order to qualify for Federal matching funds.
Fifteen candidates running for nomination by the two major parties met the
threshold, and received matching funds totalling about $24 million during 1976,
An additional $43.6 million in straight grants was distributed to the major
‘party Presidential nominees for the General Election, and $4.1 millicn was paid
¢o the two major parties to finance their national nominating conventions,

BUCELEY V. VALEO AND THE 1976 AMENDMENTS

Aside from its direct impact upon the Federal Election Commission itself (re-
quiring reconstitution as an Executlve Ag n~y) the Supreme Court decision of
January 30, 1076, had & major effect upou tLe character of campaign financing
in Senate and House races.

1. Elimination of spending limits while retaining contribution limits

The elimination of spending limits did not, in most cases, result in increased
total spending in Senate and House races. The greatest curb on total spending
resulted from the inability of candidates to raise funds under the tight contribu-
tion limits upheld by the Supreme Court ruling. In fact, total spending in Senate
&nd House races appeared to be significantly less in 1976 than in prior election
years,

2. Elimination of the Hmits imposed upon candidates’ use of their personal
Junds

This ruling by the Supreme Court brought campaign finance “reform” to pre-
cisely the opposite result from that intended in the original 1971 Act. The 1971
Act was designed to prevent wealthy candidates from “buying” their way into
office at the expense of their less wealthy opponents. Under present law, &
millionaire candldate is free to spend unlimited amounts from his own pocket,
while his “unwealthy” opponent is limited to what he can raise in $1,000 (or
$5,000) contributions. Thus, the wealthy candidate has a far greater advantage
than he did prior to 1971 “reform,”

8. Administration of publio financing

The Federal Election Commission found it necessary to employ approximately
35 people, full time, to administer the matching fund provisions of the campaign
law, to insure that Federal funds were equitably distributed, and to Insure
that the public treasury was protected. A similar manpower commitment has
also been made to audit the eampaigns of Presidential candidates who received
matching funds, The high costs to eligible candldates of obtaining matching funds
are apparent from the mfllions of dollars allocated by those candidates to “legal
and accounting expenditures.” What may be less apparent, at the present time,
are the difficulties which can be expected to arise as a result of the audits, The
Commission will be presented, in the near future, with “laundry lists” of ex-
penditures made In Presidential campaigns which raise substantive questions as
to whether they represent “qualified campaign expenditures” under the law.
Each such expenditure may require a separate policy deciston. There is also an
fmminent question regarding expenditures for which the campaign does not
bave adequate documentation as required by the law,

Should the Commission rule that certain expenditures are not “qualified cam-
paign expenditures’ under the law, a repayment to the U.8. Treasury is required
in like amount. Where funds for such repayments will be found is highly
problematical, considering the fact that few unsuccessful Presidential campaigns
have any remalining cash.

THE 1977 AMERNDMENT8?

. The press has frequently noted, and most ohservers agree, that the 19768 elec-
tions entniled significantly less political spending than elections in prior years.
Much has been made of the lack of local citizen inveolvement, the lack of
bumper stickers and posters, and the lack of local fund raising and spending.
The turnout of registered voters in the general election continued its downward
trend approaching only 50 percent of those eligible to vote.

The reason for the aubdued nature of the 1076 campaign lles primarily in
the contribution limits, and in the expenditure limits imposed on Presidential
campaigns recelving Federal funds. Candidates, with the exception of those who
used their personal wealth, generally had less money to spend. Loeal groups
atayed out of the political process for fear of making lllegal “contributions-in-
kind.” The party structure has been weakened through the application of a single
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contribution 1imit to all party committees in the same state, while the power of
specinl interest group committees has been eunhanced through their ability to
make unlimited “Independent expenditures” on behalf of candidates they favor.

The Congress can be expected to move, in 1877, to remedy the paucity of funds
evident in the 1976 campaigns. However, the cure most commonly proposed is to
provide Federal mnatching funds for Senate and House campalgns in the next
general election, and possibly in the primaries as well.

While public financing of Presidential campaigns during 1976 can be viewed
as reasonably successful, the extension of this concept to House and Senate
campaigns, in the form of matching funds, would greatly increase the adminis-
trative complexity of campaign financing, both for the Federal Election Coln-
mission and for the candidates involved. It is difficult to calculate the number of
people necessary to maintain adequate control over the certiflcation of match-
ing funds to perhaps 1,000 Federal candldates, or to conduet post-certification
audits of all such campaigns within a reasonable time after the election. In any
case, it seems fair to say that a major increase in the size and complexity of the
administrative machinery would be inevitable, under any extension of the match-
ing funds concept beyond the Presidential level. .

AN ALTERNATIVE APPROACH TO PUBLIC FINANCING OF ELECTIONS

The following pages outline an alternative approach to public inancing of the
political process which I believe would:

1. Significantly expand citizen participation in the political process;

2. Substantlally inerease available funding for political process at all levels;

8 Substantially reduce the costs of fundraising for political campaigns;

4. Significantly increase the financial resources of regular party organizations;

5. Significantly curb the financial power of special economic and other inter-
est groups to affect the political process; and,

6. Reduce the advantage now enjoyed by “enlthy candidates who filnance thelr
campaigns from personal funds.
" These goals can be achieved, in my vlew, through adoption by Congress of
the following legislative changes in present campaign finance law:

1. Amend Title 26, Internal Revenue Code, Section §1(a) as follows:

Sectlon 41, Contributlons to candidates for public office

(a) General rule. In the case of an individual, there shall be allowed, subject
to the limitations of subsection (b), as a credit agalnst the tax imposed by this
chapter for the taxable year, an amount equal to [one half] the full amount of
all political contributions and all newsletter fund contributions, payment of
which is made by the taxpayer within the taxable year.

(b) Limitations.

(1) Maximum credit. The credit allowed by subsection (a) for a taxable
;3:115)511&!1 not exceed $25 ($50 in the case of & Jolnt return under Section

2. Repeal of Subsection (c) (1) (B) of Section 41, restricting the definiiion-of
“political contridution” as followa:

(c) Definitions. For purposes of this section—

(1) Political contribution. The term “political contribution” means a con-
tribution or gift of money to— -

(A) an indlvidual who i8 a candidate for nomination or election to any
Federal, State, or local elective public office in any primary, general, or
special election, for the use by such individual to further his candidacy
for nomination or election to such office;

L(B) any committee, association, or organization (whether or not
incorporated) organized and operated exclusively for the purpose of in-
fluencing, or attempting to influence, the nomination or election of one
or more individuals who are candidates for nomination or election to any
Federal, State, or local elective public office, for use by such committee,
association, or organization to further the candidacy of such individual
or individuals for nomination or election to such office;]}

{(B) E(G)] the nationnl committee of a national political party;
(C) L(D)] the Btate committee of a national political party as deslg-
nated by the national committee of such party ; or
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(D) [(E)]} a local committee of a national politieal party as desig-
nated by the State committee of such party designated under subpara-

graph [(D).] (C).
3. Repeal Chapters 95 and 96 of Title 26 (The Pubdlic Financing Provisions).

ABGUMENTS IN S8UPPOKT OF THE PROPOSED AMENDMENTS

Let us examine how the proposed Amendments to present law might bring
about the desired results as outlined above:
" 1. The proposed modifications to Section 41(a) of Title 26 create a “citizen-
controlled ‘‘form of public financing for the electoral process at all levels of gov-
ernment. Each taxpayer I8 provided with a personal “franchise” to distribute a
maxi{mum of $25 in public funds to the candidate(s) or party (ies) of his cholce
during each calendar year. Citizens should be encouraged to exercise this fran-
chise, just as they are now routinely encouraged to exercise thelir franchise to
vote. '
The existence of this public financing franchise could be expected to increase
gubstantially the total amount of funding avallable to candldates, their com-
mittees, and- political parties, as well as to expand citizen participation in the
political process itself. With an estimated 128 million taxpayers in the United
States, a partlclpation rate of only 10 percent would inject up to $390 miilion
into the political process, all in individual contributions of $25 or less. Given
this franchise, citizen interest and involvement in the political process could be
expected to Increase, for the same reason that a person’s interest in football
game could be expected to increase as a resnlt of a wager placed on the outcome
of the game. In politlcal terms, this means more citizen interest in candidates and
thelr issues. The existence of a public financing franchise, available to all taxpay-
ers, should also reduce the fundraising costs to political campalgns, as “spon-
taneous” contributions flow to those candldates who generate citizen support

.through news reports of their positions on vital {ssues.

2. The repeal of Subsection (c¢)(1)(B) of Section 41 would restrict public
financing in the political process to candidates and regular party committees,
This modification would make it more difficult for political action committees to
ralse contributions, since such contributions would represent private, rather
than public funds. Under the present 50 percent tax credit system, half of all
small contributions ($30.00 or less) made to special interest political action
committees could represent public funds. Under the proposed 100 percent tax
credit plan, restricted to candidates and regular party organizations, an increas-
Ing proportion of campaign financing should be generated in small amounts, di-
rectly from private citizens, while the financial impact of apeclal interest groups
on the political process would be correspondingly reduced.

3. With the Introduction of a cltizen’s public financing franchise, in the form
of a 100 percent tax credit, the present form of public financing and the complex
administrative machinery necessary to implement it would become unnecessary.
The present “matching funds” concept is designed to provide the greatest amount
of public funding to those candidates who generate the widest public support, as
evidenced by the largest number of small contributlons received. The system I
propose would reach precisely this same result in a far more direct way, without
the necessity of the Federal Election Commission acting ag an Intermediary. The
role of the Commission would be to administer and enforce the disclosure and
Hmitatlon provisions of the law, an extremely complex task in itself.

AVAILABLE BTATISTICS

Dr, Herbert Alexander, in his book, “Financing the 1072 Election,” estimates
that some $425 million was rpent by political parties and candidates during 1972
on political activity at all levels, Burveys taken by the Center for Political Studies
at the University of Michigan, following the 1972 election, Indicate that about
10.4 percent of the adult noninatitutionalized population (about 14.8 million
people) made political contributions during 1972. These figures suggest that
the average political contribution was about $30, However, data released by
the Internal Revenue Service, taken from 1972 Individual tax returns, indicates
that tax credits for political contributions totalling $26.5 million were clalmed
on about 1.8 million returns, and tax deductions totalling about $52.8 million
were claimed on an additional 1 miion returns. (The tax deduction is gen-
erally more advantageous to the large contributor because he can deduct four
times the amount he could otherwise take as & credit; l.e.: a $50 deduction
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vy, a $12.50 credit in 1072; and $100 deduction vs. a $25 credit since enactment
of the 1974 Amendments). Assuming that 753 percent of the tax returns on which
Credita or deductions were claimed were joint returns, the total number of con-
tributors who took advantage of the available tax incentives in 1972 was about
5 milljon, This leaves more than 9 million people who made political contribu-
tions in 1972 which were not claimed on their tax returns. Apparently, the
majority of political contributors in 1972 were not aware of the availability of
tax credits or tax deductions for such contributions,

In 1974, the University of Michigan survey indicated that about 8.4 percent of
the non-institutionalized adult population (about 12 million people) made politi-
cal contributions. Tax statistics available from IRS indicate that credits or
deductions were claimed for political contributions on about 2,1 million tax
returns, Again it would appear that either the survey results are overstated in
terms of the total number of contributors, or, what seems more likely, that the
majority of contributors do not take advantage of the available tax provisions,
In any case, the cost to the public of the present 50 percent tax credit/deduction
system appears to ba about $50 million for an election year and somewhat less
for non-election years. A signlficant portion of this public funding presumably
goes into the coffers of special interest political action committees, and is sub-
sequently distributed to candidates and partles.

It would appear that if the public were better informed of the tax incentives
available now for making political contributions, the total amount of public
funding injected into the political process would increase, whether or not the
total number of contributors increased. If more than half of all political con-
tributors are not aware of the available tax deductions and credits, then pre-
sumably the vast majority of non-coutributors (90.4 percent of the adult popu-
lation) are also unaware of these provisions.

THE UNKNOWN ELEMENT3

The principal unknown in the 100 percent tax credit proposal is the degree
to which it would stimulate small contributions by the public. Some knowledge-
able observers would undoubtedly argue that a 100 percent tax credit for politi-
cal contributions would not appreciably increase the number of individual con-
tributors beyond those who now contribute under the present tax structure.
However, this argument tends to fgnore the substantive distinction between a 60
percent tax credit and a 100 percent tax credit. Under a 50 percent tax credit the
contributor makes a real sacrifice In his own consumption of goods and services
in order to support the candidate or party of his cholce. Under a 100 percent
tax credit, the sacrifice in consumption is only temporary, since the full amount
contributed will be deducted from the contributor's tax bill (or added to his tax
refund) in the following year.

The other slde of the public participation argument is that so many people
might take advantage of their opportunity to make a political contribution using
Federal tax money that the political process would become overfinanced, leading
to waste and mismanagement in political campaigns. However, neither argu-
ment I8 supported, at this point, by much reliable statistical data,

The necessary statistical data to support a political declsion on a 100 percent
tax credit might be gathered through a nationwide poll of the voting age, tax-
paying public, S8uch a poll should ascertain, among other things, the percentage
of people who made political contributions in 1976, as compared to the percentage
of people who say they would make s contribution under the 100 percent tax
credit plan, outlined in this paper.

The results of such a poll, assuming the responses are reliable, could be used
as the basis for the key policy decisions with regard to the 100 percent tax credit.
If, for example, 10 percent of those responding said they would contribute to
political parties and candidates if the 100 percent tax credit were available, and
a determination was made that $400 million in publie funds should be provided
to support the political process, then the maximum allowable tax credit would

be $32.
$400 million 2 tributor
128 million taxpayers X 10 percent = $32 per con
If, on the other hand, 20 percent of those surveyed said they would contribute

under a 100 percent tax credit, and the same $400 million in public funding was
desired, then the maximum allowable tax credit would be only $18 per individual.
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In either case, the essential ingredients for public policy purpoges are:

1. A determination of how much public funding is needed in the political
process; and

2, An accurate estimate of the rate of public participation in financing the
political process through proposed 100 percent tax credit mechanism. |

The extent of public financing necessary is, in turn, largely dependent upon
the statutory contribution limits. If the limitations on contributions by political
action committees and individuals ($5,000 and $1,000 respectively) were reduced,
then the total requirement for public funding through the 100 percent tax credit
mechanism would be correspondingly increased, necessitating a higher maximum
allowable credit per individual. In any case, the maximum amount allowed as a-
tax credit provides a readily adjustable mechanism to control overall public
financing of the political process, The declsion as to which political parties and
candidates receive public financing and the actual distribution of it, are left to
the discretion of the public. Minor party candidates would have equal access to
public funding to the extent they could generate public support. —

Finally, for a 100 percent tax credit to stimulate a significant increase in the
total number of small contributors, the general public must be made aware of it.
This could be accomplished through a public information campaign, financed by
Congress, as part of an overall election reform package.

Tre GAO REvVIEW
(By Alexander W. Keema III)

OCAMPAIGN FINANCE REFORM ! LIMITING CAMPAJGN CONTRIBUTIONS

The Federal Election Campaign Act of 1971 places responsibility on the
Comptroller General to monitor reporting nf campaign financial data by
Presidential and Vice Presidential candidates and their supporting commit-
tees, The Office of Federal Elections performs this function. A number of
changes in the act have been proposed in the 934 Congress. Oue very signifi-
cant proposal would place a limitation of $3,000 on individual contributions
to Presidential campaigns,

Mr. Keema, a “charter” member of the OFE's auditing and investigating
staff, undertook the study on which he writes while temporartly assigned
to the Sepate Select Committee on Presidential Campaign Activitles (the
“Watergate Committee”) earlier this year to assist the Committee in evalu-
ating the proposed limitation and certain alternatives.

This paper represents an attempt to quantify and evaluate the probable impact
on Presidential campaigns of the enactment of a $8,000 limit on individual con-
tributions to Presidential candidates. Such a limit 18 included in Senate bill 3044
which has been passed by the Senate.

Table A on page (i showsa the total receipts of four 1972 Presidental candi-
dates (including all contributions and loans, but not including transfers re-
ceived from other political committees) and ¢he total recelpts which wonld not
have been avaflable to their campaigns had a $3,000 per individual contribution
limit been in effect during the preelection period.
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TABLE A
Amount that Amount that
would be fost would be Parcent of
Total to ign (in Tabie to arcent
contributions oxcess of campaign lost under
Period received $3,000) (33,000 0r less)  $3,000 limit
Richard M. Nixon:
Pre-Apr. 71,1972, e oececnnn. evenvorsres $19, 940, 000 315, 516, 000 ?, 424, 000 78
Apr. 7-Dec. 31, 1972....canuuenrneneneen.. 43, 282, 000 17, 227, 000 6, 060, 000 40
Totel. 36, 227, 000 32, 743, 000 30, 484, 000 52
Gmr S, ern:
re-Apr., 7, 1972... .. 728, 000 454, 000 274, 000 62
Apr. 7-Dec, 31, 1972... . 48,932, 000 12, 794, 000 36, 138, 000 %
Total.... . 49, 660, 000 13, 248, 000 36, 412, 000 2
Hubert H, Humphray: ¥ '
Pn-A7pr. 7, 197, 7181, 000 538, 000 243, 000 69
Apt. 7-Des: 31, 1972.. 4, 268, 000 2,934, 000 1,334, 000 69
~Tolaheounaenneaalinns 5, 049, 000 3, 472, 000 1,577, 000 69
Edmund S. Muskie:
Pre-Apr. 7, 1972, ... ... 1, 589, 000 554, 000 1, 035, 000 35
Apr. 7-Dec. 31, 1972.. 723, 000 318, 000 405, 000 “
Total. . 2,312, 000 872, 000 1,440, 000 3
Nots: The following qualifications should be Idered in ing and drawing inferences from the figures in table

AL (D lneomrlmnm of pn-A'pl. 7, 1972, data The pre-Apr. 7, figuras for the Democratic candidates were compiled
from contributions voluntnll, disciosed by the candidstes, and do not include contributions of less than £500, The total
roceipts of these candidates for the pre-Apr. 7 period are thus necessarily understated while the pomn%l of receipts
fost (in excess of $3,000) is somewhat overstated, (2) Computer aggregation—~A computer program was used to cflmm
the muitipie contributions mads by many Individuals to the numerous committees suppomngbuch condidat  (such
multiple contributions were usually made to avoid gift tamz. The contributions were aggregated by matching the names
and addresses of the contributors. Unavodiably some contributions wers nol aggregaled due to differences in street
names, numbers, middle Initials, etc. Such difisrences resuited in the treatment of some multiple contributions by the
same individusls as contiibutions by diterent g‘ooplo. This distortion is reflected In the o%st-Arr. 7 contributions of all
candidates. Becau se of this y{n of distortion, the amount theorstically fost under & $3,000 contribution limit would be
somswhat understated while the net amount availsble to the campaign would b overstated. However, the Insbility of
the computer to distinguish beh tributh rom individuals and those from a man and wife resulted in the
treatment of all contributions as though they wera made by single individusls. This distortion would tend to offset the
Incomplets ug’rgaﬂon prodiem, A sampling of the computer detail indicates that, overall, the total of post-Apr. 7
contributions of $3,000 or less Is somewhat overstated whils the total of contributions in excess of $3,000 is somewhat

understated.

The table {8 broken down into two periods: the period from January 1, 1971,
through April 8, 1072; and the period from April 7 through December 31, 1072,
The pre-April 7. 1972, figures for the three Democratic candidates were taken
from a Citizens Research Foundation report entitled ““Political Contributions of
$500 or more Voluntarily Disclosed by 1972 Presidential Candidates.” The pre-

-April 7, 1972, figures for the Republican candidate were taken from a report

filed with the Clerk of the House of Representatives on September 28, 1973, by
the Finance Committee to Re-elect the I'resident pursuant to a court order ob-
tained by Common Cause on July 24, 1978, All figures for the period April 7
through December 31, 1972, were taken from reports flled by committees of the
four candidates with GAO, under the provisions of the Federal Election Cam-

paign Act of 1971.
Table B on page 88 shows the relative use and importance of loans to the four

candidates.

Evaluation of the data

While the data presented in tables A and B may be subject to varying in-
terpretation, it is clear that a $3.000 per Individual contribution Iimit would
have had a very major impact on the 1972 Presidential campaign. On their
face the figures show that the President's reelection effort would have been
deprived of over $30,000,000 in financing and would have had $6,000,000 less than
Senator McGovern's campaign. However, the total amount of small contributions
($3,000 or less) to the two major candidates would have undoubtedly been far
different had the 33,000 contribution limit been in effect during the entire pre-
election period, In fact, such a limitation might well have altered the outcome of
the Democratic Presidentlal primaries.

814307 7o -
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TABLE B
| | Netrecipt srontof
| Total Tots receipts percent o
eonlrlbua‘cfs Ioan.; loans  available lo .. total
Candidate . rateived received ropald campaign  contributions
ichard M. NIXOR. . . ..o veee 3,227,000 $1,200,000  $589,000  $62, 633, 000 2
Cearpe s, MeGorein: e Rnn MEIM  smom i r oo 8
Hybert H, Humphrey. 5, D49, 000 1, 533, 000 464, 000 ;. .‘I%g % o
(] (] N

Edmund S. Muskle....__C-TTTTTITTTTT 22312,000 223,000 114, 000

sAsi in table 8, the 4 candidates mads widely varying use of loans to finance their campalgns. Te the
m'::{'mn’ Ihﬂe?:'lms w:‘u repaid, the ‘;Ttolal u}."mbw:r’hmﬂ"d't'r:ﬁ{?b‘;vt.h':tc‘:: dtlhd.i ta.t:pg::‘x nmu,m:?g::e:
i itures. Loans which were nof : -

e oeiran and s cam “ir.r:op::':dinuar&‘ eo::rizutiom. While the grest majority of loans were made to politic sl

I,
i d rt
?J&Jﬁ”ﬂ"u‘?m‘e’iﬁﬁ?{f? 1:é loans were made between political committess, Thus the total loan figures in table B
may be slightly overstated, '

The pre-April 7, 1972, contribution figures for the three Democratic candidates,
shown on table A, indicate that Senator Muskie had approximately twice the
funding of his two opponents in the early primaries. Furthermore, because of
his frontrunner status and national recognition, he was much less dependent
upon large contributors than were Senator McGovern and Senator Humphrey.
Benator MeGovern, for example, received 409 of his contributions from only
four individuals, while Senator Humphrey received only 60% of his contributions
in amounts of §25,000 or more. -

Had a $3,000 contribution liinit been in effect during the early primaries, Sen-
ator Muskie would have had to § to 1 money edge over his two opponents rather
than only a 2 to 1 advantage, Neediess to say, such a difference would have
drastically affected the course of the primary campaigns and would have prob-
ably been reflected In the ultimate results at the polls. A $3,000 contribution
limit In the early Presidentfal primaries would appear to be clearly to the ad-
vantage of a uatjonally know K‘ontrunning candidate and to the disadvantage
of his lesser known opponents.

President Nixon's campaign received about 789 of Its funding during the pre-

April 7, 1072, period in contributions exceeding $3,000. However, both the total
receipts during this period and the average size of individual contributions
were no doubt affected by the rush to sollcit anonymous contributions prior to
the April 7, 1972, disclosure deadline of the Federal Election Campaign Act of
1971,
In the post-April 7, 1972, period the figures on table A show that the Mo
Govern campaign generated substantially-more—contributions of £3,000 or less
than did the Nixon campaign. However, the majority of semall contributions to
both campaigns were raised through direct mall solicitations, and it is very
questionable whether the McGovern campaign could have financed such an ex-
tensive direct mail effort without the aid of early large contributors, As the
figures show, the Nixon campaign had raised 17 times what the McGovern
campaign had raised in coutributions of $3,000 or less by April 7, 1972. In addi-
tion, e8 an incumbent President and an overwhelming favorite in the Republi-
can primaries, President Nixon had very limited spending requirements prior to
the general election campaign. Senator McGovern, on the other hand, required
large amounts of early money to campaign in 23 tightly contested primarles.

This agaln iilustrates the tremendous advantage conferred by a $8,000 con-
tribution limit upon a nationally recognizged front-runner—an advantage which
(i’s gtreatly compounded {f the candldate happens also to be an incumbent Presj-

ent.

As table B shows, a great percentage of Senator AMeGovern's larger contribu-
tors made their contributions in the form of loans (loans are considered to be
contributions under the Federal Election Campaign Act of 1971). Of over $9,-
000,000 in loans made to the McGovern campaign, over half were ultimately
repaid, presumably with money later ralsed through direct mail solicitation.
Under & $3,000 contribution Mmit this type of temporary financing would bLe

virtually eliminated.

—
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Alternate finanoing proposals

All of the public financing billls introduced in the 93d Congress implicitly rece
ognize the need to replace, in some way, the political money which has tradi-
tionally been provided by the large contributors.

TOTAL PUBLIO FINANCING

Schemes for total public financing of campaigns seemingly solve the problems
evident in the foregoing analysis but at the same time deny to the general pubile
the right to participate In the political process by contributing to the candidate
of their choice. The argument is often made that financing campaigns through
the general tax revenue, in effect, forces individuals to support with their taxes
candidates whom they oppose, (President Nixon made this argument in his press
conference on March 6, 1974.) ,

In addition, prohibiting by statute all private contributions or campalgn ex-
penditurss may well prove to be a violation of the First Amendment rights of
the citizens. Finally, the administrative problems arising out of public financing
are immense—determining what are legitimate uses of campaign funds, account-
abllity of eampaign treasures, auditing of campaign expenditures by a Federal
agency, and a host of othera.

Assuming that these problems can be solved, the great unsolved problem which
remains is how to weed out the “serlous” from the “frivolous"” candidates in the
primaries. Obviously, if all candidates are financed equally we are likely to have
scores of candidates in the major party primaries, many of whom are primarily

seeking publicity.
PARTIAL PUBLIO FINANOIRG

A number of bills introduced in the Senate and the House propose to solve
the “frivolous candidate” problem by means of A matching funds formula for the
primaries. For example, the Anderson-Udall bill (H.R. 7612) proposed a $2,500
contribution limit to presidentinl candidates with Federal grants matching
contributions of $50 or less contingent on the candidate ralsing a threshold
amount of $15,000 in such small contributions, Frivolous candidates would pre-
sumably be Hmited by the requirement to raise the threshold amount in small
contributions,

The above formula appears a reasonable one. However, as table A reflects, {t
is precisely in the area of raising small contributions that the lesser known
challenger in the primaries has the biggest disadvantage and the well known
front-runner the advantage. The front-runner already has the broad-based recog-
nition and support needed to raise small contributions and to match those with
Federal funds would only amplify that advantage by providing additional fi-
nancing for direct mail appeals, In any case, Federal matching of $60 and under
contributions in the early primaries is unlikely to inject a great deal of money
into the campaigns and will certainly not replace the rich benefactors who tra-
ditionally have provided the bulk of the initial organizing money for challengers
such as Senator McGovern and Senator Humphrey in the 1972 campaign.

In addition to the probable ineffectiveness of the partial Federal financing
proposal, it is also subject to all the administrative problems of total public
financing.

Indirect public financing through tar orcdits

Generating the vast amounts of cash required to organize and conduct a Presf-
dential campalgn-without relying on large contributors necessarily implies broad-
ening the financial base upon which campaigns are run. One way, of course, is
direct public financing as discussed above.

Another way might be by Indirect pubMe financing through tax credits. A §25
tax credit which could be deducted on a taxpayer's return, dollar for dollar,
might provide the vast numbers of small contributors needed to replace the large
"~ donorg, The §23 counld be contributed in whole or in part to any Federal candi-
dates or political parties which have legitimately registered as required under
the current Federal Election Campaign Act of 1971, Such contributions would,
in effect, be a form of public financing since the contributor’s taxer would Le
reduced by the amount of his contribution, bhut the system would not include the
objectiongble aspects of other public financing sehemes, There would not be the
administrative problems involved with a federally administered voucher system;
i.e., defining proper use of Federal appropriations, auditing of campaign ex-.
penditures, and the like, In addition, no complicated threshold formulas would be
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required, and the taxpayers would have a choice as to which candidates they
choose to support with their tax money. .

A 509% tax credit is now allowable for political contributfong up to $23 under
title VII of the Revenue Act of 1971 (Public Law 92-178). Title VII could be
amended extending that credit to 100%.

A 1009 Individual tax credit would be somewhat analogous to the present $1
Income tax checkoff system except that it would give the taxpayer a choice of
which candidate(s) or party to support. Presumably, not all taxpayers would
participate in a tax credit system as evidenced by the relatively low rate (14%)
of current participation in the tax checkoff system. However, if only 10% of the
taxpayers participated, this could represent up to $300,000,000 in new financing
for Federal candidates at all levels, Controls over total campaign spending could
be provided simply by raising or lowering the allowabe tax credit.

In order to promote wide participation in a Federal tax credit system, the
Coxngress could provide funds for a public educational campaign. Ultimately,
inatead of political candidates having to spend vast amounts of money to locate
likely supporters and convince them to contribute, we may have a system where
millions of average people are actively secking out candidates of like mind to
whom they can make their “free” $25 contribution, Such a system would surely
involve much greater numbers of average citizens in the political process than
now participate and could substantially reduce the fundraising costs of
campaigns. :

A $25 tax credit in itself would not automatically equalize the financing of
Federal campaigns or eliminate the inherent advantages of incumbency (name
recognition, franking privilege, etc.). However, the incumbent advantage in
fundraiging (the ability to obtain large donations from special interest groups,
wealthy friends, etc.) might be substantially reduced by-enacting contribution
1imits llke those proposed in 8. 3044 and H.R. 7612. The elimination of large con-
tributors and contributions would force all candidates, incumbent and challenger
alike, to appeal to the general public for the major share of their campaign fi-
nancing requirements, A $25 tax credit would help to promote the broad public
participation needed to meet those requirements,

Under such a system, the winner of an election would owe his victory, at least
in financial terms, more to his small contributors than his larger ones, While this
would not necessar{ly guarantee against corruption and favoritism in public of-
fice, it would surely represent a substantial improvement over the traditional
gystem of financing political campaigns in America.

STATEMENT AND VIEWS ON S, 1471 BY Pror. JAMES 8. FAY, A8800TATE PROFESSOR
OF POLITICAL SCIENCE, CALIFORNIA STATE UNIVERSITY, HAYWARD, AND MEMBER
OF THE POLITICAL REFORM EVALUATION PROJECT O¥ THE GRADUATE THEOLOGICAL
UNION, BEBKELEY, CALIF,

I am pleased to submit views on 8. 1471, a bill fo broaden the tax credit for
contributions to candidates for the U.S. Senate, The views I express will be
my own,
1’1 be testifying in two capacities: First, as an academic analyst and second,
as a political activist and concerned citizen. I have Leen a student of election
finnnce for the past few years, as well as an elected party office holder in my
county, and a manager of several political campaigns. In the latter two capaci-
ties I have had the opportunity to get some idea of the impact of recent changes
in our election fAinance laws. My most recent Federal election experience was as
the northern California manager of Congreseman Udall’s Presidential campaign,
" a campaign which added to my humility and my appreciation of the term “moral
victory.”

Although I still have great admiration for Congressman Udall, I have serlous
reservations about the approach to election subsidies which he is sponsoring in
the House (H.R. 5157). My opposition extends to a similar Senate bill sponsored
by Senators Clark, Cranston, Mathias and Kennedy (8. 926).

Both H.R. 5157 and 8. 926 are Lased on the assumption that public flnancing
of the 1970 Presidential campalgn was a success, I belleve just the opposite was
true and that the manipulation of the act by the incumbent President Gerald
¥Ford confirmed the worst fears of public subsidy opponents that the law would
be subverted by incumbents for their own gdvantage. Gerald Ford delayed sign-
ing the amended Presidential Election Campaign Act, he delayed appointing

~
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the commissioners to the Federal Electlon Commission, and he delayed the
swearing-in ceremony, The President and his advisors reasoned that such a
delay, which would halt the flow of matching funds to challenger Ronald Reagan
and impede Reagan's campaign, was the rational political course of action, They"
were correct,

Placing vast additional powers In the hands of the Federal Election Commis~
sion not only to oversee the financial purity of Congressional elections but also-
to provide a large share of the money to run such campalgns seems to me to be
the most naive and dangerous so-called reform imaginable. Can it honestly be
maintained that seventy vears of experience with independent federal and &tate
commissions has demonstrated that they act in the public interest with such
uniform consistency that we can now turn over the core of our election system
to such a commission, expecting it to perform with impeccable neutrality against
the constant pressure nf incumbents?

Even if the current Federal Election Commission had performed well in 1976
keeping its honor and neutrality intact, which it did not, could we expect this
always to be the case? Qur founding fathers tried to design a system of govern-
ment to anticipate and check the worst consequences of human nature and poli-
tical circumstance. Few suth checks are built into most proposals to alter elec-
tion financing. We must assume, albeit with chagrin, that weak or ignorant or evilt
individuals will at some time in the future hold the highest positions in national
government, Such individuals would then make appointments to the sensitive Fed-
eral Election Commission. Those appointees would be in an ideal position to frus-
trate or sabotage the election campaigns of the incumbent admiuistration’s
opponents., One can imagine how impartially a Federal Election Commission dom-
inated by Nixon appointees would have guarded the public interest. To ignore
such potential, if not probable, abuses, as many well-intentioned reformers are
prone to do, is to engage in wanton disregard of our recent history and to ignore
some of our most valued political traditions,

Another fundamental problem with H.R. 5157 and 8. 926 is that both bills
fgnore the caste issue in our election finance system, A distinct minority of adults _ _
in our country, 27 percent, have ever in their llves contributed money to a political
campaign. Only 8 percent of the population contributed to any campaign or party
1ast year. Those who contribute are not the average citizens. Contributors tend
to fall into the upper-middie and upper class Income brackets. This prosperous
minority increase iy already a significant political influence by dominating the
finaneing of campaigns. Will the “matching” bills, H.R. 6157 and S. 926 alter
this influence? I don't believe so.

The same well-to-do-segment of American society who now provide the money
for most campaigns will have 1ts influence doubled because all of those $50, $75,
and $100 contributions will be matched by tax dollars. Candidates will quickly
discover that they need work only half as hard to raise their campaign kitties.
Candidates will solicit their campaign money in the niost ethelent way possible.
They will ask for $50-$100 checks from prosperous individuals in their constitu-
encies, Therefore, this so-called “reform” of election finance laws will, in all
likelihood, guarantee that the number of campaign contributors remains small.
In this case, reform maintaing the status quo in election finance, and at worst
artiticially magnifies the political preferences and privileges of the well-to-do, ex-
acerbating caste tendencies of American politics.

We are faced with the irony that while the Administration proposes to increase
politieal participation by dismantling voter registraton barrlers, the Congress
works to decrease another kind of participation the campaign contribution.

An additional flaw shared by S. 826 and H.R, 5157 {8 their cavilier disregard
of political parties. Our parties have not always been textbook examples of clvic
virtue, but they have on occasion played a valued and in some ways indispensible
role in providing & forum for the discussion of public fssues and In establishing
an organizational framework under which the diverse social forces of the nation
could participate in recruiting candidates and in governing the nation. To sub-
sidize candidates but not parties with public funds and to denigrate the role
of the parties a8 unifying forces {n society 18 to accelerate the atomized, candidate-
orlented, personality politics which we have come to know and despise. The
inirmity of the parties is no argument for government sponsored euthanasia
administered through public election subsidies. -

8. 926 also makes it dificult §f not impossible for minor party and Independent
candidates to run for the Senate by imposing stiffer financial eligibflity requfre-
ments on these individuals than on major party aspirants, To that exteat
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open competition for Congressional seats and challenges to the two party monop-
oly receive ihe back of the reformer's hand.

S. 926 and H.R. 5157 will add another order of magnitude to the complexity
«of Federal election law and will likely lead to further centralization of political
campaigns. The complexity of these bills will force many candidates to hire
attorneys and accountants to manage the flnancial details of the campalgn and to
avoid honest pitfalls and errors which might ruln the credibility and reputa-
tion of the candidate and result in defeat at the polls on election day. Local units
of major campaigns will be unable to provide the accounting and legal expertise
needed to comply with the new law. As a result the influence and participation
of grass-roots politics will likely diminish as campalgn finance and decision
making are centralized in the hands of the professlonals. An argument could
be made that sponsors of such a far reaching bill should be required to provide
-a kind of political impact statement on the likely effects of the bill before
Congress begins its deliberations.

The final difficulty with direct government campaign subsidies comes from the
sketchy record of such laws in Europe where, according to some recent reports,
government grants for political campaigns have increased as rapidly as public
support_for the whole concept of public financing has decreased. Once the poli-
ticlans get automatic election grants, they may become rather independent of
their constituents and progressively less accountable to them. :

Given this sorry litany of problems, is it possible to design any system of
campalign subsidies which would have a chance of reducing some of the patent
unfairness of the present election finance system while skirting the worst pit-
falle of iIncumbent control over elections?

Most of the problems in current public financing proposals stem from a
tendency to bureaucratize the collection of campaign contributions, thus giving
dangerous and anti-civil libertarian control over election finance to an agency
of government. The insidious logic of this control is clear when one understands
that government, once it begins to distribute matching tax dollars during the
campaign, must protect itself from scandal by imposing a variety of bureaucratic
guidelines and procedures upon the financing of campaigns and the candidates
who collect and spend campaign funds. Thus government controlled by incum-
bents sets itself up as the ultimate arbiter of the election process by controliing
the flow of a critical political regource—money.

The path away from this hazardous stratification of campaigns may lie in the
application of a device already widely used by state and national government—
the tax subsidy. Federal and some state tax policies already encourage a number
of activities presumed to be socially desirable, such as child care, work incen-
tive programs, and (in California) the installation of solar energy devices. In
fact, Federal and many state tax forms permit political contributions, up to
a certain limit, to be counted as itemized deductions against income. Congress
also provides that the citizen can claim a tax credit of up to one-halt of his
or her political contribution. This can amount to a maximum $50 credit on a
Joint return, Such {temized deductions and tax credits for campaign contribu-
tions resulted in & tax loss to the Federal Treasury, or a Federal campaign
subsidy, of over $40 million dollars in 1875. So in a way we have had this back
door kind of public financing for some time.

Untortunately, from the perspective of widespread democratic participation,
tax deductions and credits don’t work very well in thelr current form. Most tax
payers don’t itemize deductions. Of those who do, only a tiny fraction (under

__two percent in California) claim a deduction for campaign contributions. The

same problem appears with the Federal tax credit for political contributions,
Nationwide, less than two percent of taxpayers clalm such a credit. _
_ Buch low figures are not surprising in light of that previously noted Gallup
poll finding that only eight percent of the national population made any kind
of monetary contribution to a campaign in 1978. Modifying the existing Federal
tax credit procedure may enlarge this relatively low eight percent figure and
provide & way to pump a significant number of modest contributions into the
political process while minimizing government interference in campaigns,

On a joint return, the existing tax credit of 50 percent of campaign contribu-
tions up to $100 has not operated as an adequate incentive to stimulate millions
of relatively modest contributions. Assuming therefore that a higher percentage
credit will stimulate more average-income citizens to contribute, we shoul con-
sider increasing the incentive by raising the credit to 90 percent or as 8. 1471
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suggests, 75 percent, The prime advantages of this tax credit approach to elec-
tio? ﬂ.gnoe ?: that government would pot become the major intermediary be-
tween the contributor and the candidaty and government would not be doling
out large amounts of campaign funds directly to the candidate, With a tax
credit system, government’s risky involvement in the campalgn process would
be sharply reduced, Tax credits would force government to deal directly with
the contributor only after the election when goversment's ability to interfere
with the campalgn 18 negligible. The credit woull be clalmed in the spring on
the normal IRS tax form. Then 75 or 80 percent of the contribution up to $100
could be refundable. One of the beautles of the tax credit approach to election
finance is that if a candidate for the Senate or House of Representatives has &
good deal of constituency support, the candidate will be able, without great
difficulty, to raise enough money in small contributions for an adequate cam-
paign. Thig I8 in stark contrast to some alternative proposals for financing the
general election which simply provide a large grant of tax money to major party
nominees regardless of their constituency support.

Under a tax credit approach to campaign finance, contributions from low in-
come citizens counld be encouraged by guaranteeing reilmbursement for political
contributions, even If the contributor had no tax liability, A similar procedure
is used in California to give a tax credit to renters.

Although a 75 ur 90 percent reimbursement would stimulate more average
citizens to make campalgn contributions, it is not likely that citizens would
simply throw their money at candidates., The citizen will be parting with hard
earned cash during a spring primary or a fall general election and the con-
tributor will not be reimbursed for his financial largess until the following
spring. The tax subsidy plan makes contributing easier but net too easy.

Overall I belleve that the Packwood bill, 8, 1471, is at the same time a con-
servative and bhighly innovative approach to the problemns of election flnance. I
think it will accomplish most of the goals of the sponsors of rival legislation
and do so while preserving one of our most important civil lberties, free elec-
tions, and lmiting costs and the heavy hand of bureaucracy on the election

process,

I would like to make a few suggestions which apply both to the current Fed-
eral Election law and this proposed legislation in particular. First, there should
be a provision in the electlon statutes that it is not Congressional policy to
prosecute, harass, or fine candidates and campaign activists for minor technical
violations of the law,

Second, the Federal Election Commission should be required to administer
all election statutes under its authority in such a manner as to simplify and
clarify all of its forms, reports, and procedures-to facilitate publlie compliance.:
Furthermore, the Commission should be required to supply all candidates and
political committees with clear step-by-step instructions regarding the completion
of its relevant forms and reports.

Third, the Commission, in cooperation with the Internal Revenue Service,
should be directed to establish a program to Inform the public about the new
tax credit program g0 a8 to Increase public awareness and participation.

Fourth, the Congress should provide for a detailed evaluation of the tax credit
program, if it passes, to determine if and whether the credits are working as
Congress intended. Far too much of the debate on election finance reform has
been conducted on the basis of insufficient data and analysis. Congress should
also consider a speclal analysis of existing election subsidy laws in Canada,
Great Britain, Finland, the Federal Republic of Germany, and Italy. Although
all of these nations have parliamentary gystems, we can probably learn valuable
lessons from the election finance problems which they have been experiencing.

1 am happy to have been able to provide my views for the Finance Committee.
I hope that Senator Packwood and the sponsors of 8. 1471 will be able to con-
vince other members of Congress of the merit of thelr proposal.

FEDERAL ELECTION COMMISSION STATEMENT OF REZASONS YOE DETERMINATION OF
RpAYMENT FrOM MILTON SHAPP.

The Federal Election Campaign Act Amendmenta of 1974 established a novel
system for financing primary campaigns for nomination to the office of President
of the United States. That Act provides that matching funds from the dollar tax
checkoff aystem esfablished by the Revenue Act of 1871 would be available to
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candidates who demonstrated broad, natlonwide support for their candidacles.’
To receive public funds for primary campaligns, & candidate must personally cerr
tity tfat s/he has met certain threshold eligibility requirements for federal funds
under Chapter 98 of Title 26, United Btates Oode. More specifically, Congreas con- -
cluded that no candidate would obtain public funds, no matter how much money
8/be might have raised, unless s/he certified that s/he had “received matching
contribytions from residents of each of at least 20 States; and . . . the aggregate
of contribitions certified with respect to any person . . . does not exceed $250.” *

Contributlons must meet the statutory requirements in order to be matched.’
Contributions which are otherwise legal but do not meet the statutory require-
ments (e.g., contributions from an individual in an amount exceeding $250,
contributions from a political committee, and contributions from an out-of- state
resident when counted in the threshold amount for a particular state) * are
not matchable. And those contributions which are prohibited by the Act (eg.,
contributions which exceed the Act's limitatfons, corporate contributions, con-
tributions made by government contractors, and contributions made by persons
iu the name of another)® are not matchable,

During the period November 17, 1975, through January 12, 10768, Governor
Miiton Bhapp submitted to the Federal Election Commission (hereinafter re-
ferred to as the Commission) documentation, including the candidate’s certifi-
cation letter of January 21, 1976, stating that he had received matching con-
tributions w}nlch in the aggregate exceeded $5,000 in contributions from each
of 20 states.

The 20 states in thig “threshold submission’ included: Alabama, California,
Colorado, Connecticut, Delaware, Florida, Georgia, Illinois, Maine, Maryland,
Massachusetts, Michigan, Nevada, New Jersey, New York, North Carolina, Obio,
Pennsylvania, Texas, and Washington, D.C, ‘

In the normal course of carrying out {ts supervisory responsibilities, the
Commission began a thorough examination and audit of the qualified campaign
expenses of Governor Shapp and his autborized committees pursuant to 26
U.S.C. §9038. Ay a result of this examination, evidence was found that certain
persons had made contributions in the name of another which had been matched
with federal funds,

The Commission's examination focused on interviews with listed contributors
and an analysis of Shapp for President Committee records, This examination dis-
closed that in at least five of the twenty states used by the candidate in his
~threshold submlssion.” certain contribution were included, for which the funds
had not been provided by the purported contributors, (In other words, the con-
tributions were made fn the name of another.) If these improperly included
payments are subtracted from the total threshold submission for each of the five
states, the candidate falls to meet the threshold amounts in those five states.
Even if the matching contributions in the remaining fifteen states were all
counted, the candidate did not meet the twenty state threshold requirement of

§ 90{33(b) (8).
‘B. BUMMARY OF RESULTS OF COMMISSION EXAMINATION IN FIVE STATES
The flve states used in the candidate’s “threshold submission” in which the

- Cominigsion’s examination disclosed evidence of improperly included payments

are: Alabama, Georgia, Nevada, North Carolina, and Texas,
Set forth below is a summary of the audit and examination findings.

(1) Alabama

The aggregate amount of contributions certified by Governor 8happ on Janu-
ary 21, 19786, for the State of Alabama was $3,000.

The audit and examination in this state disclosed the following evidence con-
cerning payments included in the threshold submission for Alabama:

Carol Deaton, Linda Bishop, Joe Earnest, Mary Berryhill, Jewel Lawrence,
Bonnie Ganey, and Beverly Skinner each signed letters stating they were mak-

1 8enator Allen, 120 Cong. Ree. R18533 (dally ed.,, Oct. 8, 1974) and Con,
Brademas, 120 Cong. Ree, H10328 (daily odf.'Oct. 10, 1974), ) gressman
#28 I7.8.C, § 9033(b) (38) and (4). -
* Qpe Commissinn's regulations, Part § 130.0.
428 T1.8.C. § A033(h) (8) Aand (4).
S iDinia a the oty "other 'state which later submisst ! .
reinia {a the only other state which, upon later submissions
5,000 T ] y pov ; esions, would have met the



45

ing a $100 contribution to the Shapp for President Committee. None of these per-
sons provided personal tunds to the Committee.

Richard Moss gave $250 to the Shapp for President Committee, At the time
this payment was made Moss was a resident of Missisippl and not a resident of
Alabama as required by 26 U.8.C. § 8033(b) (3).

Zora Lee Nunley gave $250 to the Shapp for President Committee. Richard
Moss provided the funds for the contribution in Ms. Nunley's name.

Thomas Vaughn and Ella Mae Vaughn, James Byram, Jerry Webster and
Ann Webster, and Carolé Stovall (Winslett) wrote checks representing a $250
contribution from each, payable to the Shapp for Presldent Committee, Funds
were provided by Hugh Walker, who was, in turn, reimbursed by Winfleld Man-
ufacturing Company.

Hugh Walker wrote a check in the amount of $500, representing a 32350 con-
tribution for bimself and his wife, payable to the Shapp for President Commit-
tee, for which funds were provided by Winfleld Manufacturing Company.

Each of the above-mentioned payments was included in the candidate's $5,000
threshold submission for the State of Alabama. If these Improper payments,
totalling $3,200 are subtracted, $1,800 remains, an amount which does not meet
the eligibility requirements of 26 U.8.C. § 9033,

(2) Georgia -

The aggregate amount of contributions certifled by Governor Shapp on Janu-
ary 21, 1976, for the State of Georgia was $5,800." The audit and examination in
this state disclosed the following evidence concerning payments included in the
threshold submission for Georgia :

Nysla Lanier, Daniel Moss, and Morrie Siegel each wrote checks in the amount
of $250 payable to the Shapp for President Committee. Funds for the contribu-
tions made in the names of these individuals were provided by Stanley Siegel.

Charles Martel, Richard Rudolph, Charles M, Smith, Marvin Fine, and Stanley
Kameron each signed forms indicating that they were making contributions of
$100 to the Shapp for President Committee. The funds for the contributions
made in the names of these individuals were provided by Stanley Siegel.

Each of the above-mentioned payments was included in the candidate's $5,-
606 threshold submission for the State of Georgla.' If these improper payments,
totalling $1,250 are subtracted from the amount of matchable contributions in the
submission, $4,856 remsins, an amount which does not meet the eligibility re-
quirements of 26 U.8.0. § 0083,

(8) Nevada

The aggregate amount of contributions certifled by Governor Shapp on Janu-
ary 21, 1976, for the State of Nevada was $5,000. The audit and examination in
this state disclosed the following evidence concerning payments included in the
threshold submisslon for Nevada:

Ticket stubs representing the sale of five tickets to a fundraiser for the Shapp
campaign were sent to the S8happ for President Committee with the following
names listed as having each pald $100.

Patricia Henry, Samuel Hoffman and Donald J. Hughes. None of these indivi-
duals provided the funds for these tickets, nod did they sign their names on
the stubs; they did, however, sign letters indleating they were making a $100
contribution,

James Blake. James Blake was given a ticket by anotaer person. He did not
provide the funds, nor did he sign a letter indicating that he was making a $100—
contribution. .

Harry “Bob” Burnstein. Mr. Burnatein neither provided the funds for the
ticket nor signed his name to the ticket stub. :

Each of the above-mentioned payments was included in the candidate's $5,000
threshold submissfon for the State of Nevada. If these improper payments,
totalling $500 are subtracted, $4,500 remains, an amount which does not meet
the eligibility requirements of 20 U.8.C. § 9033. -

T Two contributiona totaling £200 in the Jan, 21, 1976 submission needed further docu-
mentation. The threshold submission was supplemented prior to the Commisalon's certifica-

tlon with two contributfons totalling $500. When these adjustments are considered the
total of the apparently matchable coutributions was $5,808. o

i
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(4) North Carolina ! L ' - .

The aggregate amount of contributions certified by Governor Shapp on January
21, 1976, for the State of North Carolina was $5,000. The audit and examination
in this state disclosed the following evidence concerning payments tncluded ln
the threshold submission for North Caroling : s ’

Blmer Myers signed his wife’s name, Betty J. Myers, on a check drawn on a
Joint account {n the amount of $250 payable to the Shapp for President Com-
mittee, The funds for this contribution made in Myers name were provided by
Gus Nicholas. .

Willlam H. Beadling signed a check for $250 payable to the Shapp for Presi-
dent Committee. The funds for the contribution in the name of Beadling were
provided by Gus Nicholas.

Each of the above-mentioned payments was included in the candidate’s $5,000
threshold submission for the State of North Carolina. If these improper pey-
ments, totalling $500 are subtracted, $4,600 remains, an amount which does not
meet the eligibility requirements of 20 U.8.C. § 9033.

(5) Tewas --

The aggregate amount of contributions certified by Governor Shapp on Jan-
nary 21, 1976, for the State of Texas was $5,007. The audit and examination in
this state disclosed the following evidence concerning payments included in the
threshold submission tor Texas: )

Charles Luciano purchased a cashier's check in the amount of $130 payable to
the Shapp for President Committee in the name of Fred Fraser.

Charles Luciano purchased two money orders each in the amount of $100 pay-
aible to the Shapp for President Committee in the name of David Grimes and
Evelyn R. Carey (Thomas) respectively. '

James Shepard and Don Lucfano each wrote checks in the amount of $230
payable to the Shapp for President Committee. The funds for these payments
were provided by Charles Luclano. .

Thomas Sullivan, Jr. and Glenda Harris each wrote checks in the amount of
$100 payable to the Shapp for President Committee, for which Charles Luciano
provided the funds. An additfonal $20 contribution was made In the name of
Glenda Harrls to the Shapp for President Committee, the funds for which were
provided by another perzon. -

A cashler’s check was purchased in the name of Dianne Gass in the amount of
8250 payable to the Shapp for President Committee. The funds for this contribu-
tion were provided by Charles Luclano.

Each of the above-mentioned payments was included in the candidate's $3,007
threshold submission for the State of Texas. If these improper payments, total-
ling $1,820 are subtracted, $3,687 remains, an amount which does not meet the
eligibility requirements of 26 U.8.C. § 9033. -

C. CONCLUBION

The repayment provision (26 U.S.C. § 9038(b) (1)) provides:

“If the Commission determines that any portion of the payments made to a
candidate from the matching payment account was in excess of the nggregate
amount of payments to which such candidate was entltled under section 9034,
it shall notify the candidate, and the candidate shall pay to the Secretary or
his delegate an amount equal to the amount of excess payments,”

Based on the evidence disclosed In the Commission’s audit and examination
of flve statea, the Commission determines that Governor Milton S8happ did not
recelve matching contributions which in the aggregate exceeded $5.000 in contri-
hutions from residents of each of at leant 20 states. This determination means
that Governor Shapp Incorrectly certified that he had obtained the support re-
quired by the statute as a prerequisite for obtaining public funds for primary
campaigns. That certification lies at the heart of the primary matching fand
concept enacted into law by Congress, and its demonstrable inaccuracy tn this
case thus strikes at the very basis on which the Commission certified all of the
matching funds. R ’

8ince Governor 8happ was not eligible under 26 U.8.C, § 9033 to become entitled
to payments under 26 U.8.C. § 9084 as certified by the Commission pursuant to

* Four contributions totaling $1,000 in the Jan. 21, 1876 submission needed further
documentation, The threahold submission was suppiemented prinr ta the Commission's
certification with an additional four contributions totaling $1,000. Wiillam Beadling's
contridbution was included in the supplementsl submission,
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26 U.8.C. $ 9038 and made from the matching payment account as provided in
26 U.8.C. §9087, the Commission determines that all matching payments re-
ceived by him were in excess of the amount of payments to which he was entlitled.
Accordingly, Governor Milton Shapp is directed to pay to the Secretary of the
Treasury or his delegate $299,066.21, an amount equal to the total amount of
federal matching pay.nents he received.

[From the New York Tmes, May 13, 1977]
SaAer DENIZS Braumr, Bur Wi REPAY FOND
SAYS HE HAD NO KNOWLEDGE OF ANY IMPROPER CAMPAIGN MONEY DRIVE

-—Won’t Appeal U.S. Rullng
- {By James F. Clarity)

HARgISBURG, May 13.—Gov, Milton J. Shapp said today that he had no knowl.
edge of improper fund-ralsing in his 1976 Presidential campaign, but said he
would repay the $299,000.21 in Federal subsidies received by his campaign
organization,

The Governor, in a brlef appearance before reporters in the state capital, de-
clined to respond to questions. He left his campalgn manager and campalgn
cpmmittee counsel to answer questions as to who was ultimately responsible for

- the funding practices disclosed yesterday by the Federal Election Commission,

“The cominission found that a number of the campaign contributicns used to
qualify for Federal matching funds had been made not by the alleged donors but
by the Shapp organization. It ordered the subsidy money returned.

The Governor's aldeg sald he would not exercise his right to appeal the com-
mission order, In an appeal, Mr. Shapp would presumably have been summoned
to testify before the commission. But the possibllity remained that he might still
have to testify before the commission in connection with proceedings against
other persons involved in the case,

The Governor sald that he was “appalled” by the findings of the commissfon
during a six-monuth investigation of his campaign funding practices,

“I have now had the opportunity to review the report adopted yesterday by
the Federal Election Commission,” the Governor sald during his minute-long
public appearance, “and am appalled by what I have read.”

Mr. Shapp, who appeared tense and spoke in a nervous volce, added: “At no
time during the campaign did I have any knowledge of improper fund-raising.
I believed then that everything possible had been done to make certain that the
financial aspects of my campaign were in full compliance with the law.”

The Governor declared that when he signed the certification to qualify for
Federal matching funds, he belleved his campaign organization had fulfilled all
the necessary conditions. To qualify, Presidential candidates had to certify that
they had raised at least $5,000 in contributions of $250 or less in each of 20
states, the threshold for applying the matching fund formula under which the
Shapp campaign, which quickly failed, received nearly $300,000. The commission
suid yesterday that in reality the Shapp organization had railsed the required
totals in five states through false funding tactics.

COURT ACTION HINTED

The commission’s actlon had raised the possibility of civil and criminal pro-
ceedings against the Governor and some of his campaign officlals. But the counsel
for the Shapp Presidential campaign, Gregory M, Harvey, a lawyer in Philadel-
phia, said today that the commiasion had not disclosed “any evidence of any indis-
cretion on the part of the Governor.”

Mr, Harvey added that “I am personally convinced to the highest degree pos-
sible, for someone outside the commission” that there would be no civil or
criminal proceedings against Mr. Shapp. The lawyer also sald that Mr, Shapp’s
agreement to comply with the order to repay the funds was not in any way de-
signed to preclude possible proceedings agalnst the Governor or his campaign
aldes, or to slow down thé cominlssion's action in the case.
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"Before his hasty departure from the view of reporters and a dozen television
cameras, Mr. Shapp said: “‘I know there are legal arguments which might defeat
the commission’s demand. However, I believe it {8 right that the full amount
shonld be pald back to the United States Treasury. As the law Is written, that
repayment Is my personal responsibility,” The Governor did not elaborate on
the “legal arguments.”

Aldes said that Mr. Shapp—a 64-year-old Democrat now in the third year of
his second term, who became a millionaire in electronics before entering poli-
tics—would personally provide the money to repay the United States Treasury..

~

REPORTERS' QUERY UNANSWERED

Neither Mr. Shapp, nor his lawyer, Mr. Harvey, nor his campaign manager,.
Norval D. Reece, now Pennsylvania Secretary of Commerce, seemed to know
who was ultimately responsible for the alleged false funding practices, which
involved a Philadelphia fund-raiser named Eleanor Elias, who was paid $500 a
week in the Presidential campaign and had worked to raise money in prior Shapp

campaigns,
“We are all sorry,” said the Governor's press secretary, Michael C, McLaughlin.

{From the Washington Post, May 14, 1977]
SHAPP WiLL REPAY TREASURY $300,000 1N ErECTION FUNDS

(By Walter Pincus)

Pennsylvania Gov. Milton J. Shapp, a millionaire, will personally pay back to-
the Treasury almost $300,000 in federal funds collected by his unsuccessful 1976
presidential nomination campaign, his aides said yesterday.

The Federal Election Commission on Thursday ordered Shapp to return the
money after an investigation revealed that improper contributions had initially
permitted Shapp’s campaign to qualify for the federal money.

Yesterday, In a statement delivered in Harrisburg, Shapp said he was “ap-
palled” at the improper fund-raising on his behalf that was disclosed by the
FEC investigative report.

Lawyers had recommended that he fight the FES order, Shapp saild, but “I
believe the full amount” should be repaid and “‘as the law is written . . . (it)
is my responsibility.”

Shapp also told reporters that “at no time during the campaign did I have any
knowledge of lnproper fuud-raising.” But Shapp left before reporters could ask
bhim questions. ‘ .

Norval Reece, Shapp's 1976 campaign manager and now Pennsylvania com-
merce secretary, said yesterday that he had told everything he knew about fund-
raising to FEC investigators. During the campaign, Reece said, he had “laid
down the strictest orders possible . . . to make sure we were In full compH-
ance” with the law, :

Reece sald he had been surprised by the FEC disclosure but when asked about
Shapp’s fund-raisers, the former campalgn manager said his lawyer advised him
“not to discuss specific people In the fund-raising group.”

“The matter Is still under investigation,” Reece sald, .

The FEC's continuing investigation Is focusing on the persons who ran the
Shapp fund-raising operation.

Reports filed with the FEC by the Shapp campaign show that two of the chief
fund-raisers were individuals with close personal cr political connections to the
governor.

Eleanor Ellas of Merion, Pa., and Willlam Tucker of Harrisburg are listed as
“consultants” for “finance coordination” on the Shapp reports.

Elias and her husband are neighbors and friends of Shapp and she, aecording
to one wire service report, was described as a fund-raiser for Shapp in past

campaligns. . .
Tucker 18 the husband of C. Delores Tucker, Pennsylvania secretary of state

and Shapp political ally. .
Elias has refused to answer questions from reporters and her lawyer, Patrick

Kittredge, said in Philadelphia yesterday it was “inappropriate” for her or him
to make any statements.



¥

49

" One FEC deposition alleged that Elias promlsed relmbursement of cnmpalg:n
contributions to a Georgia donor whose money was needed to make that state's
required $5,000 total. . .

e"1‘11(3 deponent went on to allege that Elias repald him $500 to $600 in cash

at the end of January or early February, 1976. .
According to the Shapp reports to the FEC, Ellas was pald $400 a week as a

consultant beginning in November, 1973, and running through March, 1976, In

" addition she recelved expense reimbursement, with one $1,623.58 payment dated

Feb, 5, 1976.

Tucker, according to a former Shapp campaign consultant, “worked in fund-
ralsing, primarily in Pennsylvania.”

Neither Tucker nor his wife was reachable yesterday.

Tucker, the SBhapp FEQ reports disclosed, was paid $12,580 as a fund-raising
<«ronsultant in 19765 and $7,800 in 19786.
- Yesterday It was learned that a third Shapp political assoclate, Samuel Begler,
secretary of the governor's personnel, was directly involved with his fund-ralsing
operation in Nevada.

John Vergiels, a Nevada assemblyman who worked for Shapp, said yesterday
that he was with Begler in the Tropicana Hotel in Las Vegas in November, 1075,
when Begler wasa counting Shapp contributions raised “along the (gambling)

strip.”
Begler, according to Vergiels, “was trying to cull out all the bad” contributions.

SHAPP Toip To Repar U.S. Fumps

{By Walter Pincus)

The Federal Election Commission yesterday ordered Pennsylvania Gov. Milton
J. Shapp to repay almost $300,000 in federal campaign funds and said it would
<ontinue to investigate possible criminal violations by Shapp's 1976 presidential
fund-raising operations. * ’ -

Among the targets of the inquiry, according to informed sources, 18 Eleanor
Elias, a pald Shapp campaign fund-raiser from Merion, Pa., who allegedly
promised to relmburse a Georgla donor whose money was needed to help Shapp's
campaign qualify for federal matching funds.

In another instance, according to sworn statements releaged yesterday by the
commission, Elias allegedly asked an Alabama textlle plant manager to supply
her with letters from employees saying they had made $100 contributions to
Shapp when they had not.

Under the law, a candidate must raise at least $5,000 in contributions of $250
or less in 20 states in order to receive an initial $100,000 from the Treasury and
one dollar of federal money for every additional contribution of $250 or less
collected thereafter.

Yesterday the F'EQ released its report on a three-month investigation into the
fund-raising for Shapp's bid for the Democratic nomination. The investigation
Yound that {rregular contributions in five of 20 states, including Georgia and
Alabama, had permitted S8happ to claim on Jan. 2, 1876, he had qualified for
federal matching funds,

Based on the findings, the commission yesterday ordered Shapp to repay
$209,068.21 in federal matching funds his campaign recelved last year.

Shapp was unavaflable for comment yesterday but scheduled a press confer-
ence for this morning in Harrisburg. A press alde said yesterday he was studying
the FEO investigative report.

A Philadelphia lawyer, Gregory Harvey, who hag represented the officers of
Shapp's committee during the FEC Inquiry, sald yesterday he thought Shapp
would appeal the ruling that the candidate, himself, was responsible for return-
ing all the federal money given the campaign.

Under FEC rules, Shapp has 80 days to file such an appeal.

The FEC yesterday also announced that fines ranging from $25 to $750 had
been levied against 22 of 43 persons involved in the five-state investigation.
Other finea are expected as a result of the FEQ conelliation 8ystem with violators
of the campaign fund law. :

In the case of possible criminal violations, the FEC investigates—as it 13 doing
with the Shapp fund-raisers—but must turn Its findings over to the Justice De-
partment before an actual prosecution can take place, :
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The Shapp {nvestigation disclosed the first major scandal {n the short-llved
federal election law. FEC general counsel Willam C. Oldaker sajd yesterday,
however, that “there is no lndlcatlon of anything like this” gomg on in other
presidential campaigns.

Yesterday's lnvestigatlve report showed the following activities in five states:

Alabama : The plant manager of Winfield Manufacturing Co. in Winfleld, Ala.,
Hugh Walker, described in a sworn statement liow he had been told by the ﬂrm ]
owner that Shapp needed “some contributions made and some letters."

Walker paid $2,000 of his own money for a $500 contribution in the name of
his wife and himself and six $250 contributions sent by plant employees or their
wives which Walker sald he subsequently relmbursed.

Walker also testifiel he was called by Elfas in January, 1876, about furnish-
ing letters from employees who supposedly were making $100 contributlons to
Shapp’s campaign.

According to Walker, Ellas allegedly nsked that he get the employees “to slgn
the letters but not to send any money and that would take care of that."

Attempts to contact Eleanor Eliag yesterday were unsuccesaful A woman
who answered her phone sald she was not available.

Georgla : Stanley Siegel, secretary-treasurer of Norstran Industr(es, of Atlanta
and an old friend of the Elias family said he was contacted about contributlng
to Shapp in December, 1075.

Siegal sald Ellas told him, “Stanley, I bate to say this but if you can get some
friends who are not in a position to make a contribution and it you reimburse
them I will reimburse you.”

Siegel testifled he did just that with contributions made in the name of his
son, the general manager of his company and five $100 contributiong for other
employees.

Nevada: Five employees of various Las Vegas casinos testified they signed
their names to ticket stubs for & Shapp fund-raiser but never gave the $100 for
which they were subsequently recorded In Shapp fund records.

Texas: F1 Paso insurance man Charles Luciano, pressed by Elias, turnlshed
$1, 300 to a daughter and employees for their contributions to the Shapp cam-

pail
North Carolina: Gus Nicholas, a Pittsburgh resident with a summer home in
North Carolina provided $300 for two $250 contributions by residents of that

state.

[From thie New York Times, May 13, 1877)
Suapp ToLb T0 Rh‘mxx YVore Fuxps —-

(By Warren Weaver)

WasHixaron, May 12,—Gov, William J, Shapp of Pennsylvania was ordered
by the Federal Election Commissfon today to return nearly $300,000 in pablic
subsidies glven to his brief 1976 Presidential campalgn on the ground that his
claim of eligibility for-the money was partly false.

Testimony taken by the agency in a six-month Investigation and made public
today indicated that a number of the campalgn contributions used to qualify
Governor Shapp for Federal matching funds had been made not by the alleged
donors but by the Shapp organization. .

In addition to ordering the repayment of $299,088 to the Treasury, today's
commission Action raised the possibllity of a clvll lawsuit by the agency against
the Governor, involving penalties of $5,000 or more, and & recommendation for
criminal prosecution that conld result in a fine, a jail sentence or both,

[In New Orleans, a Federal grand jury Indicated Richard A. Tonry, who re-
signed as a Louislana Representative last week, on charges of soliciting aud
concealing {llegal campaign contributions, Page A10].

In Harrisburg, Mr, Shapp refused to comment on the commission’s action,
In Washington, 8 lawyer representing the Shapp campaign committee indicated
that the Governor might go to court to challenge the order.

It was the first time that any of the 15 Presidential candidates who received
more than $24 miilion In Federal subsidies in the 1976 primaries was accused of
impropriety in acquisition or use of the funds. :

The case appeared likely to provide some political ammunition for Congres-
slonal opponents of campalgn subsidies for Senate and House candidates, but com-
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mission officials believed that they had demonstrated that prompt and firm
response could provide adequate regulation for such a system,

pecifically, the commission accused the Shapp campaign of having reported
that it raised $5,000 in contributions of $250 or less in each of 20 states, which
is the threshold requirement for qualifying for Federal subsidies. The commis-
sion said that in reality that figure had been reached in only five of those states,

Most of the donations that were allegedly made 1llegally so the Shapp orga-
nization could qualify for the subsidies reportedly involved a donor falsely claim-
ing to have contributed when the money in fact had come from someone else,
elther a ‘local 8happ backer or unnamed persons in the candidate's national
organization,

In other cases, contributions that helped Mr. Shnpp to quallfy for subsidies
came from corporate funds and at least one Government contractor.

Gregory Harvey, who satd that he represented some officials of the Shapp cam-
palgn commlttee, charged after the commission meeting that the agency had not
p!:‘oduc?d ‘any shred of evidence the Governor had any knowledge of these
things.” .

Any candidate seeklng to quality for. matchlng funds personsally certifies the
evidence he submits to the commission about private contributions in the reg-
uisite nmuber of states, Within G. Oldaker, geueral counsel of the commission,
sald today that this made the candidate “responstble.” ~
. In Harrisburg, Governor Shapp remained in his private office, away from
reporters. He held his weekly awards ceremony there rather than as usual in
his reception room, where the public cofild attend. Aldes said that he would hold
A news tonference tomorrow morning.

The five states in which Mr, Shapp raised $5,000 with the aasistance of al-
legedly illegal contributions were Alabama, Georgia, Nevada, North Carolina and
Texas, Altogether, the order adopted by the commisston named 48 persons, 40 of
whom allegedly made fllegal contributions and three others who solicited them.

The commisston voted B to 0 to require Mr. Shapp to repay the $100,000. The
sixth member. Jan D. Aikens, abstained. A longtime Republican official in Penn-
sylvania, she disqualified herself from participating in the Shapp case from
the beginning.

The commission also disclozed that it had deslgned conclliation agreement with
22 of the 48 persons named in {ts order, negotiated settlements under which some
of them agreed to pay fines ranging from $26 to $750 and to provide further
testimony before the commission when needed

Generally, those let off with small fines or none at all were contributors who
reportedly had no idea that they were violating the law by signing a contribution
form or letter and then accepting reimbursement for any money they tempo-
rarily provided, -

Governor Shapp is a milllonaire several times over as a result of an electronics
business he established after World War II and sold before he entered politics.
Under the campaign law, he was barred from investing more than $50,000 of his
own money in his campaign as long as he accepted subaidies,

Now that he has been ruled ineligible for subsidies, Mr, Shapp I8 free to settle
the $20,000 of debts left from his abbreviated campaign—he dropped out of the
competition in mid-March of 1976—with his own funds.

Among sworn statements made public by the commission was one by Stanley
Siege! of Atlanta, co-owner of Nostran Industries, who sald that he had made
five $100 contributions to the S8happ campaign in the name of employees and had
later been reimbursed $500 by Eleanor Elias, a fund-ralser for the Shapp

campaign.
FIVE CONTRIBUTIONS DESCRIBED

In another deposition, Hugh Walker, a Winfleld, Ala., plant manager, said
that with his own money he had financed five Shapp contributions totaling $2,000,
having been promised by Milton Weinstein, owner of the plant, that he would be
reimbursed from company funds,

He received a8 company check for $2,000, Mr. Walker said, but Mr. Welnsteln
later subtracted the same amount from his annual bonus, saylng “by law he
couldn't furnish that money.”

At the commission meeting, officials made it clear that they were holding open
the possibility of clvil enforcement proceedings against varfons flgures in the
Shapp case or recommending criminal prosecution by the Department of Justice,
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Making or recelving a contribution in the name of another person Is prohibited
by the campaign law, and a willtul violation carries penalties of a fine of up to

$25,000 or a year in jail or both.
Thomas E, Harrls, a former labor lawyer who had been elected chairman of

the commission minates earlier said that he was “puzzled and distressed at the
casual and cavalier fashion in which many of these people entered Into these
schemes to extract from the Federal Treasury large amounts of money by

misrepresentation.”
Senator Byrp. The next witness is Prof. Roy Schotland of the
Georgetown Law Center.

STATEMENT OF ROY SCHOTLAND, GEORGETOWN LAW CENTER

Mr. Scaoreanp, Thank you, Mr. Chairman, Senator Packwood.

I would like to depart, in the interest of brevity, from the prepared
statement. I also would like to revise my testimony for publication,

I would like to respond to the last point that the chairman was
making about our drawing on the experience abroad, and to other
statements, two of them orally by Mr, Lubick and a point that Sen-
ator Long has been making.

I do not think we can look abroad too much for wisdom on these
problems because our party structure and the relations between our
candidates and our parties are go different. I, for one, am very skepti-
cal abouf the ability to draw usefully from foreign experience.

It seems to me that the administration statement is really, if you
simplify it, demoeracy does not work very well, 1 exi)ect that every-
body is going to agree with that 100 percent. The only reason we do
not abandon it, we do not know where else to go. We are utterl{
convineed, as a great man told us, that a Iot of things work less well.

The tax credit bill here will not work very well. The trouble is,
the administration spokesman said the administration has not formu-
lated the specifics of their alternative proposal. The tax credit will
work admirably, I think on the merits, absolutely admirably in
contrast with any alternative.

The fact is, the experience with the tax credit thus far, the expe-
rience with the checkoff, are also, like foreign experience, not really
relevant to what we are dealing with now.

As Senator Long said—there is kind of & pathetic qualé&y to it,
if one can speak tﬁat way of Chairman Long—he has tried to get
TV commercials to draw attention to the chieckoff, There is no scheme
working to get the incentive going. That is why Senator Packwood
is so right when he says if you walk down the street of a small town
and say, if you give me $100 now, $75, or whatever, it will come off
your taxes, There is an incentive scheme working, an incentive to the
fundraiser to go out and raise those funds and get them credited.

No incentive is ever going to pull the use of the tax credit to a
really substantial proportion of all taxpayers. TV commercials cannot
work as well as the free system that hag always made things in this
country go. I do not mean only the free market, but free (1])0 ities too.

Mr. Lubick said that S. 926, one of the leading pending public
financing hills that does not use the tax credit, is not complete public
financing, With all due respect, Treasury has not done its homework.

If you look at how S. 926 is actually going to operate in the biggest
States, you find it is all but complete public financing.
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Take Florida. If S. 926 had been on the statute books in 1976, 93 per-
cent of Senator Chiles’ spending would have come out of the i*‘ede_ral
Treasury. Of course Senator Chiles might have increased his spending

~if he had that much doled out from the Treagsury. But the fact lséghe
minute you try to write formulas and spending limits for how the Gov-
ernment is going to dole out funds, between this race and that race,
this candidate, that candidate, this State, that State—you get frighten-

: ing inequities. R :

%andldates in smaller States like Oregon—indeed, there ars 26 such
States with under 2 million voting age population—will be severely
impacted negatively. If a bill like S. 926 goes through without major
amendment, On the other hand, candidates from the eight very biggest
States would not be affected at all by the spending limits and would
be greatly aided by the Treasury dole-out pursuant to rigid formulas.

Senator Byrp. At this point, you have mentioned Senator Chiles.
Senator Chiles had a unicl!)ue program for ﬁnancin§ his campaign. He
did not accept any contributions in excess of $10. It was a very inter-
esting procedure, and I cannot remember the exact figures. I believe he
told me that he had 88,000 individual contributors,

I would say, that i a very fine procedure. I do not go that low in put-
ting a limit on contributions, but I did have a low limit. Most of mine,
I would say the average was $58 to $55.

You mentioned the administration proposal, :

Mr, ScuorLane. I am not sure S. 926 classifies technically as the
administration proposal, It ig the leading bill.

Senutor Byro, It is the same general frinciple.

Mr. Scrotranp, It appears to be. I was a little shaken when Mr.,
Lubick said the administration has not thought through the specifics.
I do not kmow if they are or are not for S, 926.

Senator Byrp. You made a point I do not fully understand, How
does S. 926 mitigate against smaller States in favor of larger States?

Mr. ScrorrLanD, Senator, on page 9 of iy prepared statement, I go
into an analysis of the experience in 1978, that is the FEC data on Sen-
ate campaign spending in the last election,

I compare that spending with the limits that would be imposed by
S. 926, the ceilings that, according to the Supreme Court decisions, are
constitutional only if married to some public funding scheme,

There were Senate seats up to 33 States in 1976, At least for these
purposes, we have three classifications of States: those with under 2
million voting age population, those with over 5 million, of which there

- are eight States; and those in i)etween, like Virginia, between 2 million

~ and § million, :

Senator Byro. Virginia is right at 5 million. '

Mr. Scrorranp.-I am sorry, Senator, that is total population. The
voting population would be somewhat down,

- That is the figure used for these formulas. There are 16 middle
States, 8 big ones and 26 smaller ones,

Now, in the big States, the formula works out that the spending
ceilings are meaningless. They come out o high that all Senators ex-
cept one in 1878 spent under 50 percent of the ceilings.

at is, the ceiling does not matter. Only one Senator has ever
excoeded the big State limit. That was Senator Heinz, who so far ex-
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ceeded all Senators and candidates by one and two multiples. Still, he
wag only 8 percent over the Pennsylvania ceiling, the ceiling that
would be on the statute books if S. 9268 sneaks through.

In the small States, on the contrary, our experience in 1976 finds five
of the smaller State candidates overspending the limits, and as you see
in my chart, six more spent between 75 and 100 percent and seven more
spent between 50 and 75 percent. ’

Back in 1973, Senator Abourezk tried to get the Rules Committee
to adjust their procustean sim'glistic formula of voting age population
to take into account square mileage. The would improve the situation.

The fact is, and one that most of us applaud, the States of the union
are quite different, not only in voting age population, not only in size,
but also the such often-pointed-to phenomena as that the media in New
Jersey are expensive because they have to go through Philadelphin
and New YorE TV. If we discount the noncompetitive races, then the
data are even going to get more dramatic.

You cannot raise enough money to get near the big State ceilings,
Not even Senator Heinz could. He did not have to raise it.

On the other hand, the smaller States are going to have their politics
changed. No one intends these kinds of discriminations among the
States. I think if the administration does come around to thiEk'mg
through the specifics of their proposal, they are going to run into

uite a problem. I wonder why three of the Senators from smaller
tates are among the sponsors. 1 wonder if they look at the 1976 facts,
th'elzy will not begin to rethink those positions.

'he problem of spending limits 18 increased by the public dole-out
pursuant to the formula. As you see in a table in my statement, more
than half of Senator Moynihan’s funding would have come by guar-
anteed Treasury anout. hat does not even count the matching funds,

If he limited his contributions to $100, then the other 49 percent
would be split between the private contributor and the taxpayer, the
Treasury, So we have acnte discrimination between the States if weo
go to anyv scheme of spending ceilings and funding by fixed formula.
To me, the Treasury is saying democracy does not work, The tax credit
is the most, I submit the only, democratic method of taking care of
furthering our commitment to equalizing economie. differences when
it comes to politics, and trying to get more campaign funds available,
as I think we need. That is, get more funds available other than indi-
vidual private wealth, The tax credit system gets away from all the
formula. We do not have to write any formula. .

With the tax credit system, we do not have to worry about the
primaries, which are an almost insuperable hurdle for the bills like
926 and the House bill, a hurdle politically and a hurdle on the mer-
its. We have three different kinds of primaries: Those which do not
matter at all;‘those where the only action occurs; and those which are
as important as the general. Yet the rigid formulae hills inevitably
treat the primary as if there is only one situation, and this is going
to introduce distortions that I cannot predict, but I am sure it is going
'totebed d&scrumnatory. I am sure it is something that we have not
intended. . o o
. I think, as the impacta of the distortions sink in, 926 and bills like
it will sink out. I cannot believe that the Senators from 26 States will
vote for a scheme which means that the Senators from the big States

AS
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can sit back and have virtual life tenure while the Senators from the
smaller States are going to experience—1I should say the seats from the
smaller States—are going to experience a turnover that we have never
seen before, meaning a loss of seniority, loss of chairmanships, to 26

States. R o o
The last time 1 looked, 26 States constituted a majority, so I would

think if this bill does not go through ignored or much amended, it will

not. go through at all, .
We have other problems, We have other reasons for going to the tax

credit route. I must submit that there is no justification for stoli)ping
public financing efforts. The only good argument against public fi-
nancing is the one that Chief Justice Burger made in his separate
opinion in Buckley, that it will get us into entanglements, strings, a
bureaucratic and regulatory mess that will freeze and distort.the free -
American political system. .
‘Those arguments, I think, are totally taken care of by a tax credit
scheme, They are exemplified in their full horror by any alternative

scheme,
Thank you, Senator.
Senator Byro. Senator Packwood ?
Senator Packwoop. Professor, I want to touch upon an area that

other witnesses referred to and Senator Dole asked previously; Inde-
pendent groups and whether they constitutionally can be limited in
the amount of money that they spend.

As you read the Buckley-McCarthy v. Valeo decision, is there any
constitutional way that independent groups—the Right-to-Life,
lahor, National Education Association—can be constitutionally pro-
hibited from spending any money on campaigns that they want{

Mr,. Scmorranp, They can be limited from spending via
contributions.

Senator Packwoop. Independent expenditures?
Mr, Scuorranp. No; those cannot be limited. That is an unlawyer-

like answer, but I think it is so.

Senator Packwoon. Labor, of course, is the one that learned this
first, They have been involved in separate political action committees
for a longer period of time than most organizations, They are pointed
to in the 1976 election as being disproportionate and influential.

Do you not think other groups will learn the same thing? Right-to-

Life, with over 2 million members; National Rifle Association, over
1 million members, will learn very well. They can raise $2 to $3 mil-
Tion in a political action fund and zero in on the candidates that they
want to defeat, because normally the money is against, rather than
for—zero in, ~ : '
~ . You may be in a State that has a $325.000 limit but nothing pro-
hibiting the Right-to-Life to spend $1 million agninst a candidate.
- Mr. Scrorraxo. That is right, Indeed. at the present time, the Fed-
eral Election Commission regulations, which do not need to be the way
they are in this regard although there is a respectable argument that
the statute presses them to this, do not even require a political action
committee to disclose the amount that is spent by the sponsor of the
nolitical action committee on setting it up, administering it, and solicit-
ing funds for it. o
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That is, you candidates have to disclose everything; the parties have
to disclose everything. The only Earticipant at the present time in our
political system which does not have to djsclose everything, since the
1974 law, 1s the rest of the scheme, the political action commuittee.

Senator Packwoop, What you have is this: a system now where
private financing prevails, where the political campaign committees
and candidates have to file with FEC, reveal the contributors, reveal
all expenditures. The candidates themselves have to hold themselves
out to the voters for approval or rejection. )

We go to public financing, We transfer the power to organizations
that do not have to list how much money it takes to set up, can spend
any amount of money that they want, and are not in any way responsi-
ble to the voters, '

Mr. Scrotranp. They do have to disclose who does contribute and
how much is contributed. They do not have to disclose costs of solicit-
ing—for example, they could spend $1 million sending out solicita-
tions that only bring 1n $10.000. It is hard to send out a solicitation
which is not, in itself, clectioneering material,

" Senator Packwoob. It is so long as it is clothed in the prospectus
of a solicitation, they do not have to disclose that legally?

Mr. Scrmorzano. I believe that is right, I do not believe any of us
want to set up bars for this activity,

We ought to, however, get it disclosed. We ought also to consider
why it is that such units can spend money to raise money and then the
money rais is not reduced by the amount that was spent to raise it.
That is not true of candidates and parties.

Senator Packwoon. I do not want to put barriers on it, either. The
Buckley case was constitutionally and morally correct, that organiza-
tions should not be prohibited—when they very scriously believe
something, they should not be prohibited from going to the public and
carrving their cause to the public. : '

T just want everybody to understand. as we get into this argument
ahout public financing, we are not eliminating big money from poli-
tics. We are transferring the control of the big money, transferring
it to organizations who do not have to hold themselves up to the voters,
do not have to run for election, can pick which elections they want to -
involve themselves in, give them immense amounts of money—in
some cases, it may dwarf the amount that is allowed in public financing.

Mr. Scrrorraxo. I agree, Senator, ’ ‘

Senator Packwoon, T have no further questions,

Senator Byrp, Thank yon. ‘

Mr. Scirorraxp, May T add onenote? -

Senator Long asked the Treasury representative whether he thought
the impact of public financing might be to make members more liberal
members of Congress, If T may respectfully submit, I think that is a
wrong question. I do not think we know what it is going to do. More
importantly, it seems to me what we are trying to do here is make
American politics more open and to take out the impact of inevitable,
reducible differences in economic wealth, '

Therefore, it seems to me, wherever the chips fall. let them fall, but
let us get & public funding system that furthers, rather than impover-
ishes, the free and open nolitical system. '

Thank you very much,
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Senator Byrp. Thank you, sir,
[The prepared statement of Professor Schotland follows:]

STATEMERT oF Roy A. S0BOTLAND, PROFESSOR 0F LAW, GEORGETOWN UNIVERSITY
: BUMMARY
Public financing for congressional elections is essential to preserve effective

checks and balances with a publicly-inanced Presidency.

The tax credit method secures the benefits of public financing without the
regulatory entanglement inevitable in other methods.

It is in place and easy to administer.

It preserves voters’ freedom of cholce.

Other methods use Treasury funding pursuant to Federal formulae, causing
unintended but unavoidable kinds of discrimination and distortion.

In addition, the tax credit method preserves the links between voters and
candidates, instead of weakening them.

And in addition, the tax credit method does not increase the advantage which
affluent voters—and their candidates™~have over the non-affuent and their
candidates. Matching payment plans do increase that advantage. Consider the
data on the 1976 Presidential primaries. ' .

Public funding by other means, using Treasury dole-out pursuant to Federal
formulae, presents seven acute problems :

Unintended discrimination among candidates depending upon the significance
of the priary.

Uninteuded discrimination in favor of afluent supporters and their candidates,
over the less affluent. :

Unintended discrimination between major parties and their candidates, com-
pared to all others,

Unintended changes in the relations between parties and their candidates.

Spending cellings, avoidable but not avoided in the non-tax-credit bills, are
an invitation to evasion by “Independent” spending.

Unintended regulatory intricacy and bureaucratic burden, which were heavy
for the 15 candidates in the 1076 Presidential primaries, will be massive to
cope with 80-70 Senate candidates and 800-900 House candidates. ’

Unintended discriminatory impact of the spending ceilings, and of funds
available by pre-set formulae, as between—

Twenty-six States with under 2,000,000 voting age population each, where
Sennte campalgns would be significantly affected, perhaps severely harmed ;

Eight States with over 5,000,000 each, where Senate campaigns will be
utterly unaffected by the spending limits, and aided by unduly high amounts
of publie funding ;

“Only 16 States of middle size, where Senate campaigning will be reasonably
affected.

Three proposed amendments for the tax-credit proposal,

Two weeks ago in the Senate Rules Committee Hearings on public funding of
congressional campaigns, I testifled that the tax credit method is greatly superior
to any approach of direct treasury funding, so it is a privilege to appear before
your Committee on the same matter.

Today I will note one speclal reason why public funding is more needed for
congressional races than was true before 1976, Then I will state briefly why the
tax credit method is the best one, Indeed the only good one, for public funding.
To explain the superiority of the tax credit route, I will also set forth the dls-
advantages of the other routes.

Before 1976, there was more room for difference of opinion on public funding
fur congressional élections, But in 1976 the Presidential eampalign was publicly
funded for the firat tjme, 10 years after the original statutory authorization. The
present scheme of publicly funding the President while leaving Congress de-
pendent on private sources, is an invitation to making the Presidency more im-
perial than ever. I mean no reflection at all on President Carter (whom I sup-
ported) when I say that.

Congress cannot allow the Presidency to say to the voters, “Support us, only
we are Independent of private interests.” Anyone who believes in a system of

. effective checks and balances, not merely paper-thin checks, must help redress -
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the current imbalance between Congress and the I’residency, both In sources of
campaign finances and in terms of the clain: to integrity. .

I hope your Committee will go forward with the bill sponsored by Senators
Packwood, Moynihan and others; I will later urge consideration of some

amendments,

We now have a “billion dollar Congress.” Yet some people are afraid to spend
another $20 milllon every other year, to make sure that the $2 billlon in con-
gresstonal operations and the hundreds of other billfons in total Federal spend-
ing, are handled wisely and pursuant to openly-arrived-at popular cholces, Such
fears are ridiculous, in terms of what Is at stake and also in terms of what we

spend otherwise.

One way or other, a8 taxpayers or as consumers, all of us are already paying
to finance campaigns, so let's find the right way to do it. The only reasonable
argument against public funding is the one suggested in Chlef Justice Burger’s
separate opinion in Buckley v. Valeo: Governmental entanglement, with “strings™
and reduction of free private cholce, is too likely to flow along with the govern-
ruental funds. I believe that the bills pending before the Senate Rules Commit-
tee, which involve spending ceflings, matching payments, and other problems I
note below, exactly exemplify undesirable entanglement and reduction of free
choice. In contrast, the method of public funding by means of tax credits is what
fa constitutional law would be called “the least intruslve alternative”, It so well
meets the needs, with so little 1f any intrusion on protected values, that I believe
it would meet the concerns so reasonably held by the Chlef Justice and many

others,

We want to increase both citizen participation in politics and also the sums
available for stirring the electorate about candidates and issues. But we want to
reach both of those goals, not just a better-funded, otherwise impoverished,

politics,
11,

The tax credit method is the best system for public finaneing, for at least four
reasons. First, it is already in place. Some amendments are needed, hut we
have here an already-tried, familiar scheme which {8 simple to administer angd
imposes almost zero bureaucratic costs or regulatory complexity.

Second, the tax credit {s the only method of public funding which preserves the
individual voter's free choice in supporting candidates. Other methods rely upon
formulae by which funds flow from the Federal Treasury. I'hose formulae, ns I
will demonstrate more fully when 1 set forth the weaknesses in those other
methods, cause demonstrable unintended, undesirable and unavoidable impacts.

Third, because the tax credit method preserves individual voters’ free chofce, it
preserves the links between candidates and voters. The tax credit facilitates the
individual voter’s response to candidates' search for funds. But it keeps the voters
in charge of who gets how much, and so it encourages and strengthens the can-
didates’ and elected office-holders’ linkage to, their dependence upon, the voters.

In short, the tax credit method strengthens democracy, other methods weaken
it. You people know better than anyone that Members of Congress are closer to
thelr constituents than any President can possibly be. Fund raising may not be
pleasant for candidates, but no one can justify passing law to change campaign
financing on the basis that life should be made easier or more pleasant for can-
didates, Rather, we want to preserve the contact and closeness with the voters
which fund-raising involves, especlally now that we have established contribu-
tion limits so that fund-raising is no longer a matter of catering (or worse)
to small numbers of wealthy or improperly motivated contributors.

Fund-ralsing, now that we have appropriate contribution Umits, fs simply
part of going to the people. We must preserve this method-—-and measure-—of
building popular support. We should facilitate fund ralsing, but must not dis-
place it for a select few, favored by pre-set formulae, .

Fourth, the tax credit method—even now, although some amendments are
needed to improve it on this score—does not increase the advantage that the
minority of affluent contributors have as compared €0 the great majority wheo
are less afiluent. The more tax credit, the more the poorer person and the wealthy
ones are rendered equal in terms of their political giving. (Fiven a 100 percent
tax credit does not bring total equality, since some current use of dollars is lost
if & contribution is given to a candidate earlier than the tax dollars wounld be
gent to the IRS ; such loss of current use meana something to the less affluent, but
nothing to the wealthy. Of conrse to the extent that the credit {8 below 100 percent,
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a8 at present, then the portlon not credited, ¥y $50, means far more to a poor
person than a rich one, and there is that much less equalization.)

Under the tux credit method, a voter's relative affluence matters Httle or not
dt all to the candidate, 80 we don’t get either distortion in the sources to whom
the candidate turns for support, or diserimination between the candidate of the
afluent and the candidate of the less affuent. In contrast, consider what hap-
pens under the main alternative to a tax credit, the matching payment plan:
If candidate A recelved 1,000 contributions of $100 each, and candidate B re-
ceived 1,000 contributions of $10 each, then candidate A gets from the U.S.
Treasury $100,000, while candidate B gets $10,000, The poorer voters’ candidate
ends up with a total of $20,000, the richer ones’, a total of $200,000. Without
matching payments there would have been a $960,000 margin in campaign re.
sources between those two candidates, With matching payments, the margin is
$180,000, And candidate ©, whose 1,000 supporters may be able to give little or
nothing, will get little or nothing in matching funds from the U.8. Treasury.
Perhaps such matching payments impacts are acceptable at the Presidential
level, but certainly they are not at the congressional level, where candidates are
competing so much more directly in counstituencies which are so much more
concentrated,

COonsider the distortions already experienced in the 1976 Presidential primaries.
(FEC release of Feb, 20, 1077). Reagan, with twice as many contributions as
Ford, recetved only 9 percent more than Ford from the Treasury, because Rea-
gan's average contribution was so much smaller, Udall, with more contributions
than Carter, received only 55 percent as much Treasury funds, Jackson, with
only 4 percent more contributions than Harrls, recelved over 3 times as much

Treasury funds,
In order of number of contributors:

REAZAN o e e e e e e e e e e o 0 o e b 238, 266
Ford 114, 661
Udall - e 07,764
Carter - - 94, 410
Jackson .. —— o — 58, 372
Harris .. 56, 021
In order of average size of contributions:
Ford —eeun_- —— ———- $43.06
Carter - 4109
Jackson ...- e 35.48
Reagan - - 2.1
Udall ... - 21, 84
Harri8 caceeue- -~ 11,74
In order of Treasury matching grant:
- Reagan $5, 088, 810
D )1 ' 4, 657, 007
Carter 38, 485, 684
JACKBON  cmcmreermocc e —————— 1, 880, 654
Udall 1, 898, 686
Harris ——— 433, 009

May I submit that this {s a scheme crying for amendment, not for adaptation
and spread to congressional races.

Clearing then, & matching payment scheme increases economic differences be-
tween voters. How can the sponsors of bills which rely on matching payments
like 8. 026, amongst whom sare such'great supporters of the poor people of
America, support a proposal to give the affluent minority even more volce and
access t6 power than the non-affluent majority? They should at least amend
their billa to use a sliding scale. But it would be far cheaper and easfer to give
negative tax rebates to voters who are too poor to pay taxes but who want to
exercise not merely a right to vote but also a right to help the campaign of

. thelr chosen candidate, than it would be to administer the matching payment

plan, with its Intensive regulatory requirements.

Campalgn finance laws cannot wholly remove inequalities of wealth, but it
is the American commitment to go as far as we can in equalizing political
rights regardless of economle differences, The tax credit method furthers that
commitment; the alternatives now being urged in both Houses undercut that

commitment,
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The undesirable features of the alternati{ve scheme for public financing, ex-
emplified in the bills on which Senate rules just held hearings, are so severe
that such bills are bound to fail unless they are ignored and then, because of
the good Intentions of their sponsors, slide through unstudled.

There are seven acute problems, (1) There will be discrimination between
candidates who face no primary competition, those who face competition only
in the primary, and those who face competition in both the primary and the
general, The pending bills which try to avold the tax-credit route differ on how
to treat primaries. They differ not only because of the conslderable political
hurdles that such provisions face, especially in the House; but also because how
to treat the primaries is a tough nut indeed—for any approach other than the
tax credit. (2) There will be discrimination, as already noted fully, favoring
affluent supporters and their candidates over the less afluent and thelr candi-
dates, (3) There will be discriminatory impacts on nonmsjor parties and
candidates. It i3 one thing to belleve in our two-party system and support one
of those two, as I always have (I have worked in four Democratic campaigns,
the most successful being Dick Newberger's election as the first Democratic
Senator from Oregon in 40 years). But it is a very different thing to try to
freeze those two partles into prefered positions. Such freezing would stultify
and rigldify those two parties: minor parties and independents, although occa-
sionally kooky, are often invaluable to the vigor and openness of our politics,
In addition, Treasury funding by preset formulae {nevitably freezes in unwar-
rantedly high levels of funding for minor parties or groups whose support faded
since the last election, while at the same time freezing out emerging groups that
reflect new concerns and so have only just begun or are enjoying rising support.
(4) Treasury funding via Federal formulae would introduce unintended changes
-in the relationship between candidates and their own parties. There would
likely be acute disagreement among Members about whether it is good or bad
to reduce the role of parties—bhut since no one intends any such change as a
result of campaign financing bills, such an impact at very least needs attention,

The fitth acute problem Is that the public funding bills using Treasury dole-out
via Federal formulae, for some odd reason, include spending ceilings. That
renders such bills certain to become more loophole than law, if they do become
law. If spending ceilings are not deleted, “independent” spending by persons or
gronps whe would normally contribute to the candidate directly, will render the
apending ceilings farcical, If spending cellings are deleted, the public funding
becomes a “floor”, which I think may be a fine thing but is a wholly different
approach from the one underlying those bills,

The sixth acute problem In any approach other than the tax credit is that it
would lead to far more regulatory intricacy and regulatory machinery than
anyone wants. If in 1970 it took close to 200 FEC employees to handle the fund-
Ing, audits, ete, for 15 Presidential candidates, what will happen when the
FEC must deal with the more diverse, far less sophisticated campaign commit-
tees of 60-70 Senate candidates and 800-900 House candidates? You Senators
know_well that the FEC requirements in 1976 were not only a burden and sub-
stantial cost for congressional campaigns, but were tending to become a stifling
straight-Jacket for campaign decisions. But the problem you faced was modest
compared to what Presidential campalgns faced. Imagine what you will face
it the FEC must write regulations to meet the variety of problems presented
by almost 1,000 candidates running every two years!

Senator Metealf sald in 1975, after Congress received 22 pages—in Congres-
sional Record print—of FEC policies and guidelines: :

“The complexities of the Federal Electlon Campaign Act suggest that the
least of the worries of those seeking office should be defeated at the polls. Where
the greater risk lies today i8 in winning—and then having to devote the bulk
of one's time for the next 2 to 6 years to continuing analysis of campaign laws
and regulations . . . particularly if the office holder is to avoid serving time
rather than constituents. , ., !

Does all the fuss about over-regulation apply only to OSHA, PRISA and the
CAB? I am confident Members will see, before smothering themselves in one of the
most over-regulating meshes ever enacted, that regulation has its limits; that

1 Congressional Record, 815547, Sept. 9, 1977,
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changes in the name of reform are too often changes which haven’t been thought
through and so create greater harms than they solve; and that there is a better
method, the tax credit.

The last acute problem in the pending bills which avoid the tax credit route
is that, to take the main example, 8. 926, they will impact discriminatorily
among States of different size voting population.

Last November, Senate seats were up in 33 States—T7 of the 8 biggest States,
11 of the 16 middle-sized, and 14 of the 26 smaller States. Seven candidates out
of 64 (data are not avallable and not significant on anyone but the top two
candidates In each 1976 race), spent over the cellings that 8. 926 would impose:
5 of those 7 were from smaller States, the other two being Brock from middle-
slzed Tennessee, and Heinz from big Pennsylvania. Helnz was a very special
gituatton : Heinz spent far more than twice as much as any Senate candidate in
1978 or 1974 or 1972, except that he spent a mere 80 percent more than Buckley
(1976) and Tunney (1976), a mere 30 percent more than Tower (1972). And
even Heinz's incredibly high spending exceeded the proposed unduly high Penn-
sylvania limit, by only 3 percent! -

The other 13 candidates in the biggest States' races spent under 50 percent
of the proposed ceiling. The scene in the 15 smaller-State races 18 dramatically,
troublesomely, different: As already noted, five of the 30 candidates in these
races were over the proposed cellings. Of the 25 remaining candidates, 6 spent
over 75 percent and another 7 spent between 50-75 percent of the proposed ceil-
ings. Since many of the “tiny” spenders in any election are not running for much
more than exerclse or the future, i.e, those races are not competitive, the facts
on the 1976 races are telling us that in the smaller States, the proposed ceiling
will severely change, or substantially cramp, most Senatorial campaigning. On
the other hand, even competitive races in big States do not come remotely near
the proposed ceilings,

An excellent case can be made for changing politics in Ameriea. . . . But no
one will try, and no one could succeed, in arguing that Federal law ought to-
change the politics of 26 smaller States while having zero impact in the 8 big-
gest States and having only in the remaining 16 medium-size States a modest,

reasonable impact,

1976 SENATE ELECTION SPENDING, COMPARED TO SPENDING LIMITS PROPOSED IN §, 926 (PRIMARY AND
GENERAL COMBINED, AS PER FEC RELEASE OF MAY 3, 1977: DISCLOSURE SERIES No. 6.)

Candidates who—

Spent over Spent nt Spent Spent

- Number of ;:'o"poud % toploo 5036.75 33t050 0 tg 3

1976 races fimit percent percent percent percent
1n 26 Ststes with voting wlation

unde Dra sty popwuton 18 5 s 7 3 >
s 2,000,000 0 5,006,000,

voting age population,............. n 1 2 9 3 T
ing smn over 5,000,000 voting sge

population. ... .venicriiiaacnanens ? | SR, 8 5.

The full data on which this chart is based are set forth at the end of this
testimony, {n Appendix A

80 much for the spendlng ceflings. 8ince the same formula del:ermlnea the
mintmal amounts of public fanding which would be given to candidates, the
diseriminatory fmpacts of the spending limits would be exacerbated by the
Treasury dole-out. Relatively huge aniounts would flow to camdidates in the big-
gest States, relatively inadequate amounts to smaller 8tate candidates.

Taking only States which may particularly interest Members of this Com-
mittee, and which had 1976 races, how much would a 1978 or 1980 major-party
Senate candldate get antomatically from the Treasury, without deing any pri-
vate fund-raising, if 8. 926 were to pass and 1f that eandidate chuse to spend

at the same level as did the 1976 winner in his State?
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Gtmrtmteed minimum campaign fund, from Treasury to Senate candidates, ae
- peroentage of 1976 winner's cpemdina % named Statea (not coumma any

' matching payments) .. . ) L
Big States: . : : o A ‘ 8614, 000

. New York, 51 percent.... . .
Texas, 33 percent . . R - 418,000
Florida, 86 percent i : el 303, 000
Michigan, 40 percent.. ~~—— 308, 000

Middle-size State: Virginia, 22 percent . : e 175,000

Swmall States: \ . .
Delaware, 23 percent - 5, 0600
Hawali, 17 percent - . aem 15,000
Maine, 28 percent — —— 13,000
Nevada, 18 percent__ 75, 000
Arizona, 13 percent.. e e et et 0 76, 000
Rhode Island, 18 percent g N ! 15, 000

Added to the above guaranteed dole-outs from the Treasury would be match-
ing payments for the first $100 of each private contribution. Thus, if 8. 926 had
been law in 1076 and Senator Chiles had neither increased his total spending
nor changed his self-imposed $10 ceiling on contributions, 93 percent (!) of his
campaign fund would have come from the Treasury. Or, Senator Moynihan
would have had to ralse only about 25 percent ag much from private contribu-
tions ag he did raise in 1976.

These contrasts are even more disturbing when one notes how much more easily
a big-State candidate can raise dollars. In short, the Treasury dole-out by Fed-
eral formula will all but guarantee life tenure, and at least an easy life, for big-
State Senators, but Senators from the 26 small States will face more competi.
tion than they have known,

I know that no one intends for public funding of campaigns or any ofher aspect
of Federal campaign finance regulation, to impact different States significantly
differently just because of their differences in population. But although I am
for public financing of Congressional campaigns, I stress that these facts estab-
lish two critical points:

First, any proposed spending limit or funding formula must be amended. (Only
three of 8. 926's 14 sponsors are from the 26 smaller States whose Senate elee-
tions would be 8o changed; I wonder how they will react to the 1976 facts.) Any
such difference In Impacts as among different-size States {s not only intolerable
in terms of fairness. It also would introduce significant, although unpredictable,
distortions In turnover and composition in the United States Senate. That is,
incumbent Senators from the smaller States will be more likely to fail to be re-
elected than would Senators from the biggest or middlesize States. This wiil
happen because incumbents are almost always able to out-raise and out-spend
challengers: if the spending limits are too low in some States and too high in
others, as I8 true of 8. 926, then the States with unduly high Hmits will be far
more likely to keep Senators in office for longer periods, the States with unduly
low limits will be far more likely to turn Senators out of office relatively fre-
quently. Among other distortions that would result from this situation, will be
a shift in the distribution of chalrmanships,

The second point these facts make i8 that the unintended fmpact of 8. 926's
spending limit and funding formula is not the result of sloppy drafting. Similar
unintended Inequity and distortion would have resulted from the spending
liits enacted in:1974, if the Supreme Court had not saved us from those unwise,
as well as unconstitutional, provislons, I did a little study of the 1974 Senate.

ngs, on the basls of reported epending in 1872 and 1074 Senate races,
a -study which showed-—also with dramatle eclarity-—how discriminatory were
those ceilings ns between the different asize States. That study was reported in
a column by David Broder, which Congresaman Steiger of Wisconsin inserted
into the Congressional Record; the full study was inserted by Senator Metcalf.
With the Chair's permission, 1 should like to add that atudy and that Broder re-
port to the printed record of this Hearing, .

In short, it is extraordinarily difficult to enact campalgn spendlnz celllngs
and funding formulae for Congreasional races, for three reasons. The first ren-
son 18 that the States are very different. pnpnlutlon #ize being only one of those
differences. The simplistic formulae in 8. 926, like the 1974 ceillngs the Supreme
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Court struck down, are intolerable and doomed to fall unless 52 Senators are
willing to have their States’ campalgns chaunged greatly. while 16 Senators
enjoy entire freedom from such change. In 1873, Senator Abourezk proposed to
add square miles to the per-person formula. (See the end of my 1975 study, being
inserted into this Hearinyg record.) Such a step would improve the situation, hut
would not solve it. I submit that findjug a formula which will have equitable
impaets on all or even almost all States, tmay be impossible or unfeasible, but
at very least requires far more imagination and recognition of reality that is
shown In 8. 926,

The second reason It Is so hard to legislate Congressional campalgn ceilings
and funding formulae 18 that, depending on what levels they are set at, they
are likely, perhaps even bound, te help either Incumbents or challengers. If
ceilings, are two low, they help Incumbents, because most winoing challengers
need substantial sums to defeat Incumbents, and such strong challengers sre
able to be relatively successful at fund-raising (though rarely more successtul
ihan even losing incumbents) and would be blocked by low ceflings. If the ceil-
ings are too high, they also help Incumbents, because almost no challenger can
get near the celling, while high celling leaves incumbents free to reap the fund-
rafsing benefits that incumbency almost always guarantees, Finding just the
right level, where the ceilings are likely to be neutrasl as between incumbent
und challenger, is not easy even for a peutral judgment. When so difficult a
task is put in the hands of a group of fncumbents, what likelihood is thero~if
they pay a bit of attention to the numbers, as they did not do in 1974 and have
not yet done this time around but are bound to learn—that Congress will réfrain
from picking an incumbent-protective figure. I hope judiclal review of any spend-
ing Hmits will get the strict scrutiny that is required, aud cases have held to
be appropriate, for a situation so fraught with danger to our open, free polititcal
systein.

The third reason it is so difficult to set spending ceilings and funding for-
mulde is that not only are there great differences among States—and even
greater ones in the case of some House Districts—Dbut also there are great dif-
ferences among candidates and campaigns. Are we so sure we want to ride
roughshod over the varlety, the free emergence of new people and new styles.
‘the flexibility, which has been such a strength and pride of American politics?

1v

Hoping your Committee will go forward with the Packwood-Moynihan bill,
may I suggest amendments needing consideration : .
(1) Of course the credit should be avallable for House as well as Senate
races, At present, the 50 percent credit is available for non-Federal elections as
well, and I hope that will not be reduced to make up for revenue losses resulting
from the increased credit for congressfonal races. Any such reduction would
bave a negatlve impact on state apd loeal government far outweighing the tiny
saving in Federal revenues, and would be contrary. to all the Federal programs
‘seeking to strengthen state and local government. i V.
Inutead of giving 75 percent (or more) credit for congressional campaign con-
tributions and only the current 50 percent credit for state and local campaign
contributions, I urge you to consider separating all Federal election credits
‘from the other credits. For example, up to $X could be given to state and local
candidates and recelve a Y percent credit; and a separate $Z could be given
to Federal candidates, for the same credit, Such treatment would encourage and
strengthen state and local politica] vigor, an accomplishment po one eould fail
to appland, instead of the J)resent gystem which hag the more vigible and often
more exciting Federal candidates competing for funds agalust local politiciany.
. (2) 1 would prefer a credit higher than 75 perceut for small eontributions,
and lower than 75 percent for large ones. In the Interest of increasing citizen
 participation ang tacilitating giving by the less affluent, I suggest a 100 percent
‘eredit for, say, thé first $10 ($20 for a joint return). The Joint' Committee on
Taxation estimates that such a step, for S8enate races only, would jnvolve a reve-
nue loss of $14-$15 mililon. (I would like to see 100 percent credlf for the first
$25, or $560 for a jolut return. I think the fevenue losses, ag I sald enrlier, are
8o tiny in light of the purposes at stake that it is virtually beneath dignity for
a democracy to worry about approximately 0.01 percent of Federal spending.)
The 75 percent credit might apply to contributed amounta between $10 and $50,
\with the 50 percent credit retained for amounts between $50 and the dollar

et oLt
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celling, which might stay at the present level (though one might raise the ceiling
and further scale down the credit, e.g. 20 percent for $100-3200, and no credit

for contributions between $200 and the contribution limit),
(3) It may be advisable, if the credit is raised to 100 percent for any portion

of a contribution, to have the IRS diatribute simple 1-page form receipts which
caudidates would give contributors for attachment to tax returns claiming

credits,
APPENDIX A: 1976 SENATE CAMPAIGN SPENDING
[C: Challenger; |: Incumbent]

. Proposed
fimit, primars
and geners _ Spent over Spent aver
State combined Winner the fimit _ Loser the limit

ALIZONB . ceoocrccncmnaccren $529, 200 $679, 384 Yes,
California, . ..... 5, 031, 600 1:1, 940, 988
Conneclicut. .. .. 749, 350 G306, 104
525, 000 C:211, 258
2,117, 200 €:394, 574
525, 000 415, 138
1,247,600 1:654,279

525, 000 C:598,400 Yes.
987,700 11572, 016
1,415, 400 C:168, 854
, 158, 400 809, 564
946, 150 C:43, 912
539, 350 (MC:119, 852
1, 165, 850 660, 953

25, 000 563, 543 Yes,
529, 000 391,287
525, 000 54,842
1,744, 400 73,499
§25, 000 1451, 1M
4,298, 350 12,10}, 424
525, C:136,748
, 587, 500 121,308, 207
2,926, 700 1,269, 409

525, 000 782,931 Yes,

1,032, 500 1:1, 301,133 Yes.
2,888,900 C:665, 058
§25, 000 1:343, 598
525, 000 1169, 29%
Yirginia_. 1, 223, 600 C:443, 107
thln'g\on 870,100 C:10, B4l
Wast Virginia, 525,000 ()G 94,335
Wiscomsin.... . 1,115,800 C:62,210
e 25, 000 1:181. 028

1 It's true,

Senator Byrp, The next witness is Mr. John Bolton. While he is
coming to the witness stand, let me quote one paragra&l; from the
statement which has been submitted for the record by Congressman

Frenzel. That is this:

The most important distinction between the so-called check-off and the tax
credit is that the latter leaves the decision about who the public will subsidize
to individual taxpaying contributors, while the public financing and tax credits

{nvolve the Federal subsidy for political campaigns,
Under the tax credit proposal, however, the Federal government plays no part

in determining which candidates are to receive public funds or to whom they
will be received, It i3 the citizen and the’citizen alone who makes this deter-

mination.
That is why those in Government would prefer the direct financing

to the tax credit.
Mr. Bolton, you may proceed. -

STATEMENT OF JOHN BOLTON, ESQ. -

Mr. Bovrox: Thank you, Senator. I appreciate the opportunity to
testify this morning.
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I was one of the attorneys who had the privilege of representing
former Senators Buckley and McCarthy in their challenge to the con-

finince laws:—

stitutionality of many of the Federal election campagzr_l ;|
I have a statement, with your permission, that I would like to put into

the record and then summarize. ) .
It seems to me that Senator Packwood’s bill provides an excellent

opportunity, should the Congress decide to act in this area, to experi-
ment with an alternative to public financing, an alternative to that
embodied in subtitle H of the Internal Revenue Ccde, It is important

- that whenever Congress legislates in this area, it must do so with the

greatest circumspection. This is an area protected by the first amend-
ment, an area quite valuable to the survival of our form of govern-
ment.
It would be a mistake to rush pellmell into direct Federal subsidies
for congressional candidates without a proper evaluation of what ac-
tually happened in the Presidential elections of 1978 and without
trying the alternative that Senator Packwood’s bill provides.

There are three reasons why S. 1471 is better than S, 926 and similar
bills that have been introduced on the House side. In the first place,
many of the people who have been advocating S. 926 and similar pro-

osals, in my view, have misread the Supreme Court’s opinion in the

uckley case. They have assumed, I think, too readily that the Su-
preme Court approved the imposition of spending limits when coupled
with direct, Federal subsidies. The opinion is silent on this question,

I may say the issue was not briefed or argued orally to the Supreme
Court, but I would infer that the Supreme Court’s reasoning in up-~
holding the expenditure limits with respect to Presidential campaigns,
was a view that we may not have a plaintiff with standing to challenge
those provisions.

Senator McCarthy, of course, was an independent candidate for the
Presidency. It is clear that he did have standing to challenge the con-
cept of subtitle H and its discriminatory features regarding independ-

ent candidates. Since, however, he had announced that he did not in-

tend to accept (Fublic subsidies in any event, it may be that the Court
felt that he did not have standing to challenge the linkage of expen-
diture limits with the direct subsidies. '
" As I point out in my statement, there is a quite old and well-
respected constitutional doctrine known as the unconstitutional condi-
tion doctrine. That says what the Government may not constitution-
ally do directly, it may not do indirectly by attaching that proposal
as t}l,l tcondit:ion on the grant of some Federal subsidy or other valuable
right. .
To say, as many did who testified before the Senate Rules Com-
mittee a few weeks ago, that the unconstitutional condition doctrine
has somehow been sweé)t aside without any comment at all by the
Supreme Court in Buckley is a serious misreading of the case.

1t seems to me only a matter of time, should S. 928 or a similar
bill be enacted, that a constitutional challenge to the expenditure limit
would be made and, in my view, would be successful. It seems to me,
at that point, gpu have & very different system when you have public
financing via direct subsidies without expenditure limits than you do
with expenditure limits.

For the reasons we argued in the Buckley case, we think the ex-
penditure limits in general tend to benefit incumbents to the detri-

~
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‘ment of challengers. I think that such'an argument would succeéd in a
subsequent case. P Lo e ,

1 mentioned some other constitutional difficulties with' S, 926 in my
statement. I would like to conclude that point by saying, I have not
heard any arguments, let alone convincing ones, that S. 1471 suffers
from a constitutional defect. '

. Second, are the practical problems inherent in S, 926 which are not
present with S. 1471, I would refer you to a considerable amount of
testimony before the Senate Rules (¥ommittee on some of the prac-

tical problems involved in direct Federal subsidies. In my statement,

I tried to draw some conclusions from the unfortunate experiences
that have been reported in the press about Governor Shapp.

It seems to me that shounld tlhe Federal Election Commission arrive
at similar decisions with respect to any significant number of candi-
dates, if the subtitle 'H concept is expanded to cover congressional
elections, it will have a severe deterrent effect on the participation in
the political process by candidates for Congress,

Senator Packwoon, Where you are going to hold every candidate

dndividually responsible for the legality of every donation.

Myr. Bovrox, Yes; I think that is true, It wounld be true even if the
Cominission were to say that his principal campaign committee were
responsible rather than his own personal assets. It seems to me that the

vast majority—-

Senator Packwoop, Yon would have a very hard time putting to-
gether a campairn committee with these obligations, I think.

My, Borroxn. That is quite correct.

Having dealt with several eampaign committee treasurers over
the past couple of vears, T know they must be among the most nervous
group of peaple in the country. : :

Senator Packwoon. As a rule of thumb, T have advised all of my
friends, serionslv, not ta be campaign treasurers of anybody’s com-
mittee. The obligation they are nndertaking, they do not know. They
can be sent to prison for things thev knew nothing about, which were
not their fault, Tt i< not worth the risk.

Mr. Borron. I think that is very prudent advice.

- T will not go into a¥ of the reasons why I think the Shapp experience
-demonstrates the problems inherent in the S. 926 proposal. They are in

myv statement,
The third asvect. that T think merits some discussion, and, that some

-of the other witnesses and Sepators have commented on earlier, is S,

1471 vrovides a much more eubstantial measure, freedom to the indi-
vidual citizen than the tax check-off because the citizen who checks
off now has no idea. sav. in 1977, who the candidates for President
would be in 1980. let. alone whether or not the taxpayer may want to
sunnort any of the neonle whon are running. ..

You sort of check off in blind faith that the money will go to de-
gerving people. Under a tax-credit snproach. the individoal taxnaver
maintaing rontrnl rvar tha funds, 1Ta decides to whom the contribu-
tions will he made. He decides in what manner. .

Tn readine over the legislative history in 1974 of debate on the pres-
ent tax credit section of the Internal Revenue Code, I was struck by

5
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a statement. of Senator Kennedy’s quite similar to the one that you just
read from Representative Frenzel. Senator Kennedy said: |
The Federal Government plays no role in delermining which candidates or

committees are to receive public funds or the amount of such funds that are to
be made available to particular candidates. It is _the citizen and the citizen alone

who makes these determinations,

‘In short, 1 think S, 1471 is a desirable and workable alternative to
direct. Federal subsidies, As I say in the statement, I would hope that
in the debate on the.proposal it might well be extended, that the con-
cept may well be extended, to all candidates for Federal office, the
House and Senate as well, It is a substantially better way to approach
this problem than extending the subtitle H concept.

Thank you. 3 .
Senator Byrn. Senatar Packwood ?

_ - Senator Packwoon, Do you agree with the witness before vou that

under the Buckley case there is no constitutional way you can limit the
right—I- think the correct right—of independent expenditures by
organizations? . . '

AMr. Bortox, I think that is absolutely correct.

Senator Byrn. Under public financing, we do not stop big money
from politics, We are transferring control of it outside the normal elec-
toral process,

Mr, Borrox. T think that is right. . - .

One aspect of that, if T may.dwell on it for a second, if the inde-
pendent expenditure ronte becomes much more popular—and I think
it will as people become familiar with it. you may be faced with a
sitnation where control of the campaign gets ontside of the candidate
and his immediate supporters. S

‘What we are seeking to do in an election is nominate or elect spe-
fie people and they have things they want to say to the voters. With
very well-financed independent groups yon may find the candidate’s
position completely ohscured in the debate that the independents have,
in effect, created for them,’

Senator Packwoop. Tt is absolutely going to happen, absolutely no
doubt about it, These independent groups, most of them, are single-
minded zealons groups, are going to spend a great deal of time pro-
ppunding their opinion and their issue is going to be the issue in the
campaign. The fact that both the candidates may want to talk about
;)th:ar 1§§ues is going to be obscured. T do not know how you are going
ostop it ’ '

* Mr. Bormon. T do not believe vou ean, Faced with that prospeet, -
rather than look to bills like S, 928, it seems your proposal is a far
more desirable way to prevent that. ‘

. Senator Packwoop. Let me ask you something abont. independent
financing. It seems to me that public financing is a built-in savior for
Reonblicans. Nemocrats. and inenmbents. One, under puhlic finance,
you have to go one or two ways: Either vou arc going to discriminate
against those independent candidates who do not have, primaries or
those who do want to come along who are not a part of the establish-
ment. They are going to be digeriminated urider any form of public

o ) .
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financing unless you are willing to adopt the theory that anybody who
wants to run for office, no matter what kind of ne’er-do-well, no matter
how unqualified, has an equal access to the same amount of public
financing.

Mr. Bourow. I think that is correct. I would add one thing about
the Buckley decision that also has been ignored in some of the debate
that I have heard. . ,

When we challenged subtitle H in that case, we challenged it on its
face. That is to say, we sought a decision on whether or not it was
unconstitutional per se. The Supreme Court, in its opinion, clearly
left open the possibility of future constitutional litigation against
subtit][; H based upon experience under it, If it could be shown by
appropriate factual demonstration that the system discriminated, the
Court would be prepared in such a case to hold it unconstitutional.

In several respects, the discriminatory aspects of subtitle H that we
now have seen since it has been in operation may well be the subject
of future litigation. - L

Senator Packwoop. It just seems to me that public financing is the
embodiment of the slogan, them who has, gets. It is going to return
incumbents overwhelmingly. It is going to make it easier for incum-
bents to get money, harder for challengers. The wealthy contributors
will give more to incumbents, freeze the independents, and the inde-
pendent movements have really been the veast which have provided a
great deal of thought in the history of American politics. Public
financing is simply going tv eliminate it,

Mr. Bourow. I certainly agree with that.

Senator Packwoop. I have no other questions.

Senator Byrp. First. T congratulate you and your associates on
winning that case, Philosophically, I agree with Senator Buckley
and Senator McCarthy and you in regard to the fact that there would
not be a limitation on what an individual can do with his own fi-
nances. But as a practical matter. I think it is wrong where a very
wealthy candidate can spend unlimited sums of his own money in
order to get himself elected to office. I think that is an undesirable
aspect of political campaigning and an undesirable course of action
in a democracy. How do we reconcile the practical with the
philosophieal ? ‘ o

Mr. BouroN. When we argued the case to the Supreme Court,

Senator, what we tried to accomplish was the total climination of
the expenditure and contribution limits in the 1974 FECA Amend-
nﬁents. We were, unfortunately, in my view, unsuccessful in doing
that, : .
The result was, when you looked at what the Supreme.Court
upheld and what it struck down, you were left with a kind of a patch-
work, a patchwork which, in my view, does discriminate now against
the nonwealthy candidate. The Court has clearly said that a wealthy
person has a constitutional right to spend as much as he or she wants
to out of their own pockets on their own campaigns. A nonwealthy
person who does not have that money is now restricted to relatively
low contfibution limits, N,

If T could make a suggestion, not applicable to this bill. T would
hope that the contribution limits would be raised, but if that is not
going to happen, it seems to me that here again is a way that S, 1471
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benefits the political process because it does complement somewhat
the low contribution limits by encouraging small contributions, so
some of the funds that would otherwise come to candidates in con-

tributions over $1,000 and $5,000 might now be made up by a number

of small contributions, helping in part, at least, to overcome this
disparity between the wealthy and the nonwealthy candidates.
enator Byrp, Was it not the result of your argument that the

Supreme Court declared that there was no limit on the amount an
individual could contribute to his own campaign?

Mr. Borton, That is correct.

Senator Byrp. You feel that there should be a limit 8

Mr. Borron. No; I do not feel that there should be a limit, nor do I
feel that there should be a limit on what someone else contributes to
one’s campaign. That, to me, would be the best way to equalize.

Senator Byrp, You feel there should not be a limit on the amount
of expenditure that could be made ?

Mr. Borron. Yes; that is correct, The Supreme Court did strike 7

expenditure limits down.

enator Byrp. It seems to me that what we should try to do is deter-
mine a way to put a ceiling on the amount of money that can be spent.
I gather you do not feel that way ¢

Ir. Bouron. I can understand your feelings. I think the Su-
preme Court in Buckley precluded that possibility by saying expendi-
ture limits, as with the independent expenditure limits were, per se,
unccastitutional.

Senator Byro. I never understood why one would want to spend
such huge sums of money to get elected to the U.S. Senate or any other
public office. I put a limit on spending in my own campaign of $5,000
of my own funds. I do not know why anybody would want to spend
huge sums; even if one wants to spend it, there must be some way in the
future to make it impossible to expend unlimited funds. A few indi-
viduals may have unlimited funds, but most individuals do not. I
admit my view on this does run contrary to my, and your, philo-
sophical views,

{r. Borron. One possible alternative which we do have is the re-
porting and disclosure provisions of the FECA if a candidate is elect-
Ing to spend large sums of his own money; because of the possible
adverse Folitical effects, the disclosure provisions do give the voters
a way of knowing if someone is spending extraordinary sums,

Based on that information, they can make a decision on whether
thcg/ approve of that or disapprove of that.

Senator Byrp. That is a good point, an excellent one,

Senator Long? ,

Senator Lona. Let me see if I can be brought up by you to the cu:-
rent state of law in this area,

The Court has held in this litigation that you were involved in that
you cannot limit the amount that a candidate can spend on his own
candidacy ? .

Mr. Borzow. That is correct.

Senator LoNa. When someone else seeks to help that candidate, is it
correct to say that he can be limited by law in the amount that he can

contribute to, say $1,000 or $2,000¢
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: Mr. Borton. That is how the Supreme Court decided the contri-
bution limit. , ‘ f

Senator Lona. If he wants to independently advocate that Candi-
date Jones be elected rather than Candidate Smith and say vote
against Smith, he is a.no-account so-and-so, Jones is a decent guy,
that kind of ‘activity, is there any limit on the amounts he can spend
on that type of activity ¢
. Mr. Bouton. No. It would be constitutionally impermissible ta limit
those kinds of expenditures. ~ .

Senator Loxe. The Court has ruled if a man feels that Smith is
a dangerous Socialist and ought to be defeated, that Smith is leading
us down the road to end all of our freedom by his view, if a man
wants to go out and tell the public that, and buy some billboards and
buy some newspaper advertising and get some time on the radio and
television to tel] the people that he thinks Smith is a very dangerous
man, it is the current state of the law that there is no limit on what
he can do because he does not involve himself with Mr. Jones, he is
not under his control or supervision ?

Mr. Bowrox, That is correct,

. Senator Loxa. There is a great deal that people can do that is not
subject to limitation, then. They can only be limited in what they are
contributing to or when they are under the supervision of the candi-
date or his committee ? : ’

Mr, Borron. Yes; that is right, ‘

Senator Loxa. Thank you very much for your statement here today.

Senator Packwoon. I do not know about you, Mr. Chairman, but
every election I have ever been in, including my races for the State
legislature, someone has spent money for me and against me that
I did not know abont. Usually there were ads in newspapers, some-
times divect mail., Sometimes I wish the people who had spent it for
me had not. I wish I could have stopped them because of their method
of expression,

In every case, they were independent. You never knew about them
until they come out.

Senator Lona. My recollection is the last campaign I ran, that some
fellow in good conscience, trying to be helpful, who was on the side
I was on, bought himself an ad in the newspaper and told people they
ought to vote for me. The way I construed that law, and the way
my lawyer construed it at the time, we were afraid that we were goincgt
to be held in violation of the campaign law because some fellow di
this without us knowing about it, went out there and spent some money
urging people to vote for me. . ~ ‘

In fact, we tried to get hold of the man and stop it and tell him
we just did not know how to handle that. - ,

Is it correct, though, if that happens, where a man without any
candidate asking him to do it, %ust goes out on his own and puts an ad
in the newspaper urging people to vote for candidate X, there is no
wav the Constitution or the law can prevent him from doing that §

Mr. BortoN. Yes; that is right. T B ; )

- Senator Loxa, You cannot hold a eandidate responsible if he did
not know about it? . - e N
Mr. Borrox. It does not count against his campaign at all. . _- .
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. Senator Loxa. Those decigions, is it not true, when added to the de-
cision related to Freedom of the Press and Freedom of Speech in other,
respects add up to the fact that there is no way that you can, under.
constitutional law, assure that when two candidates are running, they
are both going to have the same opportunity to be heard and express
themselves unless you are going to try to do it by giving them Federal
money and saying in return for this Federal money, you have to agree
you will not do more than a certain amount¥. ' C !
. Mr. Borton. That was the effect of the decision with respect to sub-
title H in Buckley v. Valeo. As I said in my statement, it seems to me
that that decision inadvertently, for whatever reason, flies in the face
of the unconstitutional condition doctrine. : S
If a particular restraint is unconstitutional when it is a{;plied di-
rectly, if it is attempted to be applied indirectly it is found to be equally
unconstitutional, You cannot condition a Federal grant or subsidy on
an unconstitutional condition. : . - .
. Senator Loxa. Would we not be doing that with the campaign check-
off law, since in accepting this Federal aid to make a campaign, candi-
dates would be agreeing not to spend more than the amount of money
made available? ,
Mr, Bovron. That is the way it is now. I may have said before that
in our view, the Supreme Court left the system the way it was because
in the Buckley case we did not have a candidate with standing to chal-
lenge that particular provision, and the Court upheld that on its face,
If another piece of litigation were brought that raised that one issue,
of the constitutionality of coupling the expenditure limit with direct
Federal subsidies, it secems to me, based on the long standing precedent
under the unconstitutional condition doctrine, the expenditure limit
would be struck down. If the Court was to firid direct subsidies were not
separable from the expenditure limits, the subsidies would fall ag well
as the limit. o
Senator Lowa. Tf T understand your argument, and to put it in other
terms, to see if I can say it back to you, you feel that in providing the
money it is unconstitutional to tell the candidate that he cannot spend
other money to advance his candidacy. Is that correct ¢ .
Mr. Bourow. That is correct. x
. Senator Loxa. On the theory that he has the right to spend money,
whatever amount he wants to, to try to seek the office. That Leing the
case. it would be an unconstitional limitation on a right that was his
to place a limitation on the Federal funds made available?
A, Bourox. That is correct. ‘
_ Senator Loxa. Do you think that the whole campaign check-off law
would fall if that point were made by a proper party? -
" Mr.Bouton. T believeso. 7 : '
Senator Long. In other words, you feel that if one of the major
party candidates were to make that case at that point, that he has a
right to spend more money and was doing so. or denied the right
to spend more money, that the campaign financing would be denied to
both parties? S ' o
" Mr. BovrtoN. I think it would depend on how the Court separated
out the various parts of the Statute, It may well be they would simply
strike down the expenditure limit and leave the subsidies. .~ ,
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I'might say that the only reason I have heard in support of expendi-.
ture limits, apart from reasons that were found impermissible in
Buckley, wag to prevent the Federal Treasury from being drained
without any limit at all. I believe there is an alternative to an expendi-
ture limit that the Anderson-Udall bill has in part, but the Clark bill
does not ; to put a limit on the total amount of Federal dollars that can
go to any one campaign and yet leave the campaigns free to spend as
many private dollars ag they can get.

My own feeling is the reason we keep seeing expenditure limits is
that they are politically palatable ways of selling the direct subsidies.
I have always found tﬁ,at a simple, direct subsid%y system without ex-

enditure limits would be far more desirable than one with them.
here would be some candidates that would be made viable in the
litical sense because the seed money that they are now denied by the
ow contributions limits would be made up by Federal dollars.

Even so, the direct Federal subsidy schemes have so many other
problems with them, particularly when they are not going to be
applied to a vastly larger number of candidates in congressional elec-
tions that the proposal of Senator Packwood seems significantly more
desirable.

Senator Long. How many dissents were there in that case?

Mr. Borton, Justice Blackmun dissented on the contribution limits,
He would have judged them unconstitutional.

Justice Renquist dissented on the constitutionality of chapter 95
of the Internal Revenue Code, the subsidy payments in general elec-
tion Presidential campaigns.

Justice Marshall dissented on the Court’s holding that former 18
T.S.C. section 608 (a), the limit of what a candidate could spend from
his own pocket, was unconstitutional. He would have upheld it.

Justice White dissented and coricurred on a variety of subjects. He
would have everything except the Federal Election Commission. Even
he would have struck that down.

The Chief Justice wrote an opinion concurring and dissenting.
He was our favorite Justice on the case. He would have struck down
evergrthing in the case, as we would have,

The majority opinion was per curiam. No one Justice signed it. That
leaves, by the process of elimination, Justices Powell, Brennan, and
Stewart, who did not write separately in the case.

Whether or not all of the justices who joined in all parts of the
per curiam opinion necessarily went along with all of its reasoning
we do not know. That is one reason that per curiam opinions are
sometimes written, when there is a very complex case, as the Buckley
case was, In order to get some decision out that makes sense there are
internal sdjustments made among the justices.

_ I think when new litigation occurs, as it already has begun to
occur, single issue litigation, you may sec a further substantial alter-
ation in the campaign finance laws.

Senator ILoxg. Thank you very much.

Senator Byrp. Let me ask you one question in regard to the Pack-
wood bill.

Do you see the possibility that the Commissioner of the Internal
Revenue would, in writing the regulations, pursuant to the bill define
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a senatorial candidate in such a way as to discriminate against third-
party candidatesi-- '

If so, how would you structure the bill to guard against that?

Mr. Bovron. I would hope, based upon the language of the bill, as
I have read it, he does not have any opportunity to write regulations
that would so discriminate, I think the appropriate way to handle
that would not be to complicate the bill, because it is an almost im-

ossible kind of thing to write, but in the legislative history to make
1t clear that the tax credit in S. 1471 applies across the board as to
whether or not the candidate is a major party candidate, major party
or a third party.

There may be some language that could make it clear in the bill.
I would suspect that it would be very difficult to draft. Handling
it through the legislative history, making some very clear statements
in the record to that effect in order to preclude the possibility that
the Commissioner would try to write the regulations in the way that
you describe would be the best way.

Senator Byrp, As you visualize it, this would be available to all
candidates of any party, or without party, minor party or whatever
it may be?

Mr, Borron. Yes, .

Senator Byrp. Anyone who became & candidate would be subject
to the provisiong of the Fackwood amendment?

Mr. BorroN. So long as the contribution was actually made and
the taxpayer could verify it, as need be.

Senator Byrp. Thank you.

Senator Packwoop, Let me add a point on regulations. If there
is a problem with regulations, it is no worse in my bill than we have
now. We already have check-off deductions and 1f the IRS has-the
power to make regulations, they make them now. The argument
should not be used against it. It is going to cause all kinds of IRS
regulations, This bill will not cause them.

{r, Borton, I think that is correct.

Senator Packwoop. You were an excellent witness, It is a
pleasure to have somebody who obviously knows the Buckley case
so thoroughly to come here and precisely answer these constituiional
questions.

Mr. Borzon, Thank you, sir.

[The prepared statement of Mr. Bolton follows:]

STATEMENT OoF JOHN R. BorTOoN

_ Mr, Chairman and Members of the Subcommittee, I wigh to thank you for the
opportunity to testify on 8. 1471, a bill that would considerably enlarge the
federal income tax eredit for political contributions by individuals to candidates
for the United States Senate.

I was one of the attorneys who represented former Senators Buckley and
McCarthy and the other ten plaintiffs in their suit challenging the constitu-
tionality of numerous provisions of the Federal Election Campaign Act (FECA)
and Subtitle H of the Internal Revenue Code of 1034 (Subtitle H). I have also
written on the subject of campaign financing, most recently in the Vanderdild
Law Revicwe with Brice M. Clagett, senfor counsel for the plaintiffs In Buckley
v. Falen, 424 U.8. 1 (1978).!

I support 8. 1471 becausre 1 believe it to be a desirable method of encouraging
small contributions to political campaigns. The tax-credit approach is substan-
tially better, for many reasons, than extending the concept of Subtitle H to

1 Clagett and Bolton, “Buckley v. Valeo. Tta Aftermath, and Its Prorpects : The Constitu-
tionalttv of Qnvernment Restraints on Political Campalgn Financlng,” 20 Vanderbilt L.
Rev. 1327 (1066).
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provide federal subsidies to candidates for the Senate: And/or House of Rep-
resentatives. I would like to discuss briefly some of these reasons. .

1n addition, I would urge that 8. 1471 be expanded to encompass all elections
for all Federal offices. If the reach of 8. 1471 were expanded, I think it would

‘be appropriate to raise the maximum allowable credit to $280 or $800. It might

be desirable In.the future, based on experience under the bill as enacted, to ralse
this figure even higher, or to adjust the percentage allowable as a credit to a
greater figure, It may well be, for instance, that & 100 percent tax credit with
a lower celling would he a much greater incentive to small contributors, -

I would algo stress that 8. 1471 shounld not be treated as a complement to direct
Federal subsidies but as an alternative. If Congress enacts any legislation in
this area in the near future, it should make & clear choice between these two
options, This is particularly true if Subtitle H remains in effect as to presidential
elections. It would be a valuable experiment for at least two congressional-
election cycles to test the impact of 8. 1471 as compared to Sultitle H. As [
explain in more detall in the following paragraphs, I believe that having both
systems in place would demonstrate the inadequacies of Subtitle H, and the
inadvisabllity of extending its concept to congressional elections. -

I. 8. 1471 avoids the constitutional problems {nherent in proposals for granting
federal subsidics in congressional elections.

It is a mistake to assume that the concept of direct Federal subsidies to candl-

dates for Federal office bas been given blanket approval by the S8upreme Court.
Although the Court rejected the challenge made by the Buckley plaintiffs, that
challnge was only a “facial” attack. That is, we argued that Subtltle H was un-
constitutional per ge, no matter how it might work in actual practice. The Court
was quite explieit in leaving open the possibility of a challenge to Subtitle II
“as applied,” or, in the words of the Court, “upon an appropriate factual demaon-
stration,” 424 U.S. at 97 n. 131. .
. Moreover, it has also been Incorrectly assumed that the Supreme Court ap-
proved the imposition of expenditure Hmits when undertaken in connection with
a system of subsidies, Proposals for extending federal subsidies to congressional
elections, such as 8, 926, 95th Cong., 1st Sess. (1977), introduced by Senator
Clark and others, adopt this approach of coupling subsidies with expenditure
limits. The rationale is that since the Supreme Court in Buckley v. Valeo upheld
expenditure limits in connection with Subtitle H, the Court must have been
expounding the governing constitutional doctrine. -

Such an approach Is far too simplistie. First, the issue of upholding expenditure
limits only as to subsidized candidates was never briefed or argued orally to
the Court. Second, the Court’s oplnion did not provide any elaboration on the
result it reached. Even so strong an opponent of the Brnckley plaintiffs’ position
as Judge J. Bkelly Wright conceded that the Court had upheld expenditure Hmits
for candidates who accepted subsidies “{w]itheut even dincussing possible prob-
lems under the doctrine of unconstitutional conditions.”? )

The unconstitutional-condition doctrine is not hard to understand or apply.
tIt was cogently stated in an opinion by Mr, Justice Sutherland over half a cen-

ury ago: : L :

“Tt would he a palpable incongruity to strike down an act of state legislation
which, by words of express divestment, seeks to strip the citizen of rights guaran.
teed by the federal Constitution, but to uphold an act hy which the same result
18 secompllshed under the guise of a surrender of a right fn exchange for a
valuable privileze which the state otherwise threatens to withhold. . . . 77 the
state may compel the surrender of one constitutional right as a condition of its
favor, it may, in ke manner, compel a surrender of all. It {s inconceivadle that
grarantees embedded tn the Constitution of the United States may thus be manip-
ulated out of exlstence,” Frost & Frost Trucking Co. v. Radlroad ® Comm'n, 271
U.S. 543, 593-94 (1962) (emphasis added). ’

I belleve that in nn appropriate case the exrenditure limits contained in vir-
tually every proposal for providing Federal subsidies to Federal candidates would

. *Wright, “Politics And the Constitution: In Money Speech’, 85 Yale L. .7 001, 1003
n. 11 (1978}, Judge Weight aat on the United States Cogrt of Appealg for the District of
Columbln Circuit and voted to reject all of the Buckley plaintiffs’ elalms when that Court
do;'lé!ed t]he W{;w. B\f;c{cleu v. ‘Iv",alc})),e 51]9 | A r‘.’(tih8211"( Ih)CP Cir, 1975).°

ee algo, Van Alstyne, “The Demise of the t-Privilege Distinction in Cons |
Law,” 81 Hary, L. Rov, 1430, 1445-49 (1068), & K¢ Htutlonal
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e declared unconstitutional. There i8 sitaply no cdmpelung governmental intet.
-est that justities the existence of such lmits, and the Supreme Court so held in

Buckley. Yet their repeated -appearance in connection with subsidy proposals
could Iyecome law without expenditure limits. 1f this is correct, then the validity

.of these pieces of legislation, should any of ‘them pe énacted, would‘be c‘loudefi

until resolved by litigation. : .
In addition, N. 926 unconstitutionally discriminates against independent can-

didates for the Senate. While 8. 526 provides subsidies for primary-elegtjoﬁ‘ can-
didates of political parties: (proposed § 502(c) (1) and (2) of the FECA), it

.restricts the use of subsidies by independent candidates to their general-election

eampaigns (proposed § 503 (b) (2)). Thus the independent candidate's effort to

.get hig or her name on the ballot will not be subsidized at all. The Supreme Court

warned in Buckley that “[s]erious gnestions miglit arlse as to the unconstitu-
tionality of excluding from free annual assistance candidates not affiliated with.a

political party’ solely because they lack such affiliation,” Buckley v. Valco, 424

U.S8. at 87 n. 18 and 103 n. 142,

We argued on behalf of the plaintiffs in Buckley that direct Federal subsidies
tied to expenditure limits were necessarily protective of incumbents. Numerous
dispassionate political commmentators, indeed virtually all informed observers
other than the leaders of Common Cause, agree that this analysis ls correct,
Public confidence in our political leaders is already dangerously low. Were gven
more statutes passed that had the effect of freezing the political status quo, that
confidence. could only drop further. Particularly if extensive court challenges
exposed the Inhibiting and diseriminatory features of these proposals, the effects
on our political system could be devastating, ., =

In several ways, therefore, 8. 928 and similar bills court further constitutiongl
litigation. 8. 1471 suffers from none of the foregoing defects. To date, I have
heard no argunments at all, let alone convineing ones, that the tax-credit approach
ix snbject to constitutional challenge. B

11. 8. 1471 avoids the practical problems inhérent in proposals for granting
Federal subsidics in congressional elections.

In testimony before the Senate Rules Committee recently, several witnesses
commenting on direct Federal subsidies to candidates’ stressed the possible
burcaucratic nightmares entailed by extending such suhridies to congressianal
elections, They predicted a vast inerease in the budget and personnel necessary
at the Iedernl Election Commission (FEC) and the interminable problems that
might arise in deelding the proper amounts of subsidies that should be paid. In
addition, recent projections indicate that taxpayer interest in Federal subsidies
i¥ so small that the funds avallable will almost certainly be fnadequate if the
subsidies nre offered to congressional eandidates. .

I do not wish to elaborate further on these statements, hut to explore other
practical difficulties with Federal subyidies that have recently come to the puble
altention, Specifically, the recent accounts concerning Governor Milton Shapp's
presidentinl campaign demonstrate how frought with difficnltles s the Sub.
title- H scheme. 1 want to stress that my comments are based on press reporty
and that of course I do not know whether the alleged Irregularities did in fact
occenr. Nonetheless, as a hypothetical example at least, recent events are quite
instructive.

First, the remedy proposed by the FEC in the Shapp case—that all of the
subsidies paid to Governor sShupp’s presidential campalgn he retyrned to the
government—is obviously quite hurdensome. While the (overnor apparently
will assume the nearly $300,000 debt personally, many (and probably most)
other cundidates will not have this option, They will face instead the diffieunlt if
not impossible task of raising money to repay to the government while they
and perhaps thelr closest aides labor under a cloud of suspicion and mistrust.
Such o consequence must have g trenendous deterrent effect on people attempt-
ing to decide whether to hecome candidates for Federal office and whether or
not to acvept Federal substdies.

Sceond, there may well be civil litigation seeking large fines against the in-
dividuals charged with violating Subtitle H, Moreover, und far more seriously,
there {y always the possibility of criminal enforcement resulting in prison sen-
tences and eriminal records. Legal fees—already substantial for many campalgns
simply attempting to comply with the present Inw~would he crushing. The de-
terrent effect of such costs"and sanctions 13 obvious on ity face.

Third, those who do decide to seek office and accept the subsidier will bear
a tremendous burden of policing their campaign workers. We already knaw from
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.recent experience the difficulties faced by many campaigns merely in complying
with the FECA’s reporting and disclosure requirements and in avoiding unlaw-
ful contributions, The additional time and expense required to monitor the smail
contributions necessary to qualify for governmental subsidies might well be
<crushing, particularly for struggling campaigns, How any of thig beneflts a free,
open political process {8 impossible for me to understand.

Fourth, fifteen candidates for President qualified for Federal matching grants
in 1976. Only one of these campaigus has, to date, been accused of improprieties.
We do not know, of course, if these improprieties are the most serious yet un-
covered, or if they are only the first of a long series. We do know for certain
that should Federal subsidies be extended to House and Senate races, hundreds
and perhaps thousands of would-be recipients will attempt to qualify. With so
many potential applicants, enforcement by the FEC can, at best, only be sporadic.
The FEC already has vast discretion, too vast in my view. There is no question
that iet; discretion will be significantly increased if a proposal like 8. 928 is
adopted.

In short, we are now at the point where discussions about direct Federal sub-

sidies to candidates for national office no longer take place in a vacuum. The
abstract has now become concrete, and, quite frankly, the implications are dis-
turbing. The Shapp case may only be an aberration, but the risk that we take if
it is not is immense, Rather than assuming that risk without pause, we should
at least consider the consequences of direct governmental subsidizations of the
political system. No matter how well intentioned, the subsidies, with thelr com-
plex legal requirements and possible sanctions, may very likely inhibit political
discourse rather than promote it.
. Fortunately, however, alternatives are available, and it 8 not too late to con-
slder them, The tax-credit proposal contained in 8. 1471 is such an alternative.
It will not require the establishment of 8 new bureaucracy. Its operation will
not deter the activity of candidates and their supporters. Its enforcement by the
Internal Revenue Service, while admittedly not without possible problems, will
be far superior to enforcement under 8. 926,

111. 8. 14711 allows greater freedom of individual choice than do proposals for
granting Federal subsidies in congressional elections.

The dollar checkoff mechanism provided in § 6098 of the Internal Revenue
Code allows virtually no choice for the individual taxpayer. The only alterna-
tive is whether or not to allocate $1 (or $2 on a joint return) to the subsidy
fund, The amounts designated to the fund are then distributed to candidates
under a matching system at the discretion of others (those who make match-
able contributions to the eligible candidates),

Numerous problems srise because of the operation of this system, even when
it is contined to presidential elections. The taxpayers asked to designate thelr
dollars to the fund have no way of knowing who the candidates will be up to
4 years hence, much less whether or not they desire to support any of those
candidates. Under a matching system for congressional candidates, the tax-
payer Is in an even greater quandary. He or she has no hint of whether the
dollars checked off will be spent in his or her State or congressfonal district.

By contrast, 8. 1471 allows total control by the individual over the choice of
which candidate or candidates receive his contributions. As Senator Kennedy
-said in 1974, under a tax-incentive system

“, . . the Federal Government plays no part in determining which candidates
.or committees are to receive public funds or the amount of such funds that are
to be made avallable to particular candidates. It is the citizen, and the citizen
.alone, who makes these determinations,” 120 Cong. Reec. 8..21760 (daily ed.
December 17, 1874).

In addition, the taxpayer's contribution may be considerably greater under
8. 1471 than under § 6096 of the Internal Revenue Code. Finally, the taxpayer
receives a direct benefit in the form of tax relief. .

All of these factors would, I think, encourage small contributions to a signifi-
cantly greater extent than the § 6008 mechaunism or the present limited tax-
credit provision, There would be a substantially greater incentive to participate
by making relatively small politieal contributions, a consequence that virtually

everyone finds deslirable.
. . - L] .
§. 1471 is thus a workable and efficient substitute for subtitle H and proposals
:guch as 8. 028, I strongly urge its adoption.
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Senator Byrp, The next witness is Mr. George Agree, chairman of
-~ the Committee for the Democratic Process.

STATEMENT OF GEORGE E. AGREE, CHAIRMAN, COMMITTEE FOR
TBE DEMOCRATIC PROCESS : o

Mr. Acree. Thank you, Mr. Chairman, Senator Long, and Senator
Packwood. I will not read my full statement, but I would appreciate it
being put into thg record. And, sir, I have two charts referring to the
use of tax incentives in past elections and the potential use of tax
incentives. They are referred to in my statement, but are not part
of it, and I would like to make them available to the Senators and
hope they will get into therecord.

ﬁefore addressing the material in my statement, I would like to
comment on a question raised by Senator Long with the Treasury
representative. It seems to me that we have to make a distinction
between the checkoff, which is a device for getting money into an
election fund, and the 1974 amendments that are prescriptions as to
how that money should be paid out of the fund.

Senator Long said that the failure of more than a quarter of the
number of taxpayers to checkoff looks like a three to one vote against

ublic financing. I do not think that is necessarily the case for the
ollowing reason. -

Some people, such as myself, have not checked off, because we did
not like the way that the money was paid out. We thought it was un-
fair. Other people might not have checked off, because in combination
with the FEC 1974 amendments, it seems that the best political strat-
egy is to keep one’s own money out of the fund so it does not go to
candidates one does not support while at the same time raising as
" much money as one can for the candidate one does support so he can
get the other people’s money.

I flew down to Washington yesterday with Stewart Mott, who is
referred to in my statement, and who is a very large contributor. He
pointed out that had S. 926 been in effect in the 1976 elections, he
would have been matched in gifts to candidates by $75.50, even though
he only put $4 into the fund over 4 years.

It seems to me that the problem is how the money goes out, not
how it goes in.

In my statement, I refer to a situation in the Democratic primaries
with respect to Congressman Udall and Governor Carter. Udall had
97,000-plus contributors, Carter had 94,000-plus contributors; but
Carter got twice as much money as Udall because his contributors -
could afford larger contributions.

On the reasonable assumption that the same percentage of Udall
and Carter contributors had checked off dollars on their income tax
returns, the Udall people put more money into the fund. But what
wag the “one man-one dollar” going in, clearly was not the “one man-
one dollar” coming out of the fund.

The effect of this disparity on the political outcome was probabl
decisive for the two candidates and for the nomination itself. Recaﬁ
the Democratic primaries in Wisconsin and Michigan last year. Both
were critical engagements which dashed Udall’s hopes and fueled the
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Carter bandwagon: Yet Carter defeated Udall in each by'onlﬁ' )
hairsbreadth margin—so narrow that for a short time after each it
was thought he had lost. It is doubtful whether he could have pre-
-vailed without that extra $1,5666,989 from the common pool of tax-
payer money. : .-
ne wonders with what frustration a candidate would grit his teeth
if he perceived that such a system was doing him in, yet felt bound
by his past advocacy not to oppose it. Also, one wonders how long it
will be under such a system-—perhaps only until the next election—
before other candidates, supported by editorial writers and a large
part of the public, raise effective hell about it, And who will be their
targets, .
his brings us to the meaning of the 1976 experience, The plain
fact is that, while Germany, Norway, Sweden, and other countries
base public financing of politics on the number of citizens who support
the recipients, the United States of America has instituted a means
test in its elections—with moral as well as practical effects which
vitiate the potential of Senator Long’s initiative.

This point is fundamental. Beyond considerations of relative advan-
tage to one or another candidate, there is the broader question of what
is fair to taxpayers and voters, The majority of Americans who favor
public financing as a means of curbing corruption are bound to come
to realize that it is now conducted so as to es)loy their tax dollars
most heavily on the side of the candidates of the rich.

There are many inequalities in the real world which make for differ-
.ences in the amount of political influence people have. But our history
proves that the average American would rather be financially unequal
to another person in any marketplace, including the marketplace of
ideas—by 100 percent, 1,000 percent, or 10,000 percent—than to be
politically unequal by even one-half of a percent in the eyes and
actions of his Government. .

What it boils down to is that, though he may not be able to give
his candidate as many dollars as Clement Stone or Stewart Mott, he
will insist on being the equal of Clement Stone and Stewart Mott in

determining any governmental influence on the outcome of elections.

And he will be right to insist.
It would be politically prudent as well as statesmanlike to anticipate
such insistence in devising any future method of Government par-

ticipation in election ﬁnunci.nﬁ.. ,
For this reason, S. 1471, with its proposed 75-percent tax credit for
contributions up to $100hoﬂ'ers an interesting, and in some respects

attractive alternative to the matching plan. It makes a significant ges-

ture in the direction of citizen equality—but because of the magnitude

“"of the anticipated Government participation rather than how it would

work in practice, L. .
In thinking about tax credits, it is important to recognize that, to

the extent that they might work, they are as much a method of public
financing as direct payments to candidates. In each case, the Govern-
ment forfeits money for the benefit of candidates; and the burden of
this loss is borne by the public either in additiona] taxes to finance
other activities of Government or in the curtailment of those activi-
ties. The fact that tax incentives are also based on prior voluntary
action by individual citizens, which distinguishes them from flat
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grants, makes these incentives comparable to matcliing grants. Indeed,
a tax credit might well be defined as an indirect matching grant. .

" If, as under S. 1471, a taxpayer makes a contribution of $100 of
“which 375 is subtracted from his tax obligation, the Government, in
reffect, is giving a three for one match for a $25 contribution, With such
:a ceiling, to the extent that it works—and I will soon get to the reason
‘for this repeated_caveat—the potential for inequality would be sub-
stantially reduced. ' f : i

The difference between a $1 s;iver and a $25 giver simply is not as
:great as between a $1 giver and 2 $100 or $250 giver, Disparities be-
‘tween the gropbrtions of Government subsidy and the relative num-

_{be(li's ofdcan idates’ supporters, though not eliminated, would be greatly
reduced. . o o -

- Unfortunately, such evidence as exists indicates that tax incentives
will not work. \;:ary few peo&)lle have used them when available to them
in the past, We just do not have any evidence to snggest that signifi-
«cant numbers of people would use them in the future. The percentage
-of people who have used tax incentives in the past is much smaller than
:w%percenMge who have made contributions,

Nevertheless, the outlook concerning the efficacy of a well-designed
tax credit may not, in fact, be relatively as gloomy as this passage
would indicate. First, because there is yet no evidence that the match-
ing plan caused any appreciable changes in the size or economic pro-
file of the contributor corps. . :

Second, because a tax credit sufficiently large to make a significant
difference to candidates might receive more detailed and repeated
promotion than is likely to be lavished on matching funds. Fund-
raisers may fear that knowledge that a contribution will be matched
may tend to reduce the moral pressure on the giver to make it as large
as he can aflord, but they wilF go all out to encourage the use of tax
credits if these are large enough, -

Senator Packwood referred to going down the street and telling
everybody about the credit. If the tax credit is 50 percent on a $10
«contribution, that may not make much difference. 1t may not be worth
taking time to go down the street to do it, ' :

1f the tax credit is substantially larger than that, I suspect that time
will be taken and the people who are reached by those who take the
time will respond,

Senator Packwoop. I am intrigued by the supplement to your state-
ment about some kind of voucher for immediate rebate so he would
not have to wait until he files his tax return. ‘

Mr, Aeree. The problem I see with your proposal is that some people
could not put up $100 and wait 6, 8 or  months to get their $75 back.
They simply could not afford it. The result of that could be that the
generous tax credit you offered would, in fact, not be available to
people of lower income.

- If a way could be found to make it immediately available, then
obviously everybody could do it. And so I offer for your consideration
n tax credit that would function similarly to a voucher plan. Offer the
tax credit, make it a 100-percent tax credit for contributions of a lesser
amount—say 10 or 25. Motivated contributors would continue to give
additional cash~--$10, $25 or $100, depending on their means. But
manv new people might be drawn into political participation which
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would be valuable to them and to society if they are enabled to do so
at no out-of-pocket cost. . . i

Second, eliminate the waiting time by giving the credit on the pre-
ceding year’s taxes instead of those of the current year. This should
not make any difference to the Treasury; and it would eliminate the
need for a cash disbursement by the donor. It could be accomplished
by issuing a standard form or voucher which candidates could distrib-
ute to eligible supporters for them to fill out. The form would state
the maximum credit to which taxpayers are entitled. Each donor
would fill in the name of the candidate’s com...ittee, his own signature,
his social security number, the address from which he filed the relevant
tax return, and the amount of his credit he wishes to allocate to the
named committee, The candidate would present this voucher to the
IRS which would run a computer check of the validity of 'he donation
and give the indicated amount to the candidate. .

Such a system would eliminate the complicated work presently re-
quired of the Federal Election Commission to process submissions for
matching grants, and enable it to reduce its staff, It would allow
speedier delivery of funds to candidates. It would avoid a repetition
of the Governor Shapp fiasco—just imagine the problems if a less:
wealthy man, or an already elected official. were found to have been
ineligible for the Government money he had campaigned with.

It would permit deletion of the check-off and tax credit lines on
the 1040 forms. It would be administratively simpler for the IRS
than the voucher distributions envisioned in carlier proposals. It
would put substantial amounts of new and clean money into the
politicu? process, And it would assure opportnnity for equal par-
t%cipation by all taxpayers in the allocation of public funds for
elections,

Thank you very much, Mr, Chairman.
Senator Lona. That is an interesting thought, We are thinking

along somewhat the same lines. I was thinking of the suggestion that
if you wanted to pursue this approach, Senator Packwood, you might:
fix it so when people go out and seek campaign contributions that those
campaign workers would simply get the forms available from the
Government and just fill them out. If they wanted to, they could
even have a voucher form from the Government, for a Government
check, so the Government could just put a stamp on it and mail it out
to people when the application appeared to be in order, so people:
would not have to be separated from their money very long.

A man might put up $100 and get $75 back in a week. The people:
operating the committee could have the list of their donors and pro-
vide their names, addresses, and social security numbers, and could
just mail them right out so as to certify that the people made con-
tributions and to present whatever evidence is needed, such as per-
sonal checks, Prior to the time when the campaign people deposited

“their checks, there could be a procedure where they could go down

to the bank, the same bank officer who accepts the deposit could certify
that their checks had been deposited and they get their money
immediately. 4 -
That has an appeal beyond the idea of the 75 Fercent tax credit,
Mr. Aaner. Senator, I think that would really solve the most
important part of the problem and truly make it available to vast
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numbers of people who would not be able to do it otherwise, I would

look forward to contributing $100 to Senator Packwood on that basis.

An alternative, although I think it would be more awkward and
cumbersome than yours, would have the contributor give his receipt,
an officially prescribed form, and so on, to his emgloyer to send in
lieu of withholding. That, too, could be processed rather quickly.
However, I do not think you would want all of the employers of the

-country knowing about these contributions.

Senator Lone. It seems to me that the simplest way for the person
out collecting money to get. the pertinent information—and I think
it could be worked out—would be to simplfr copy the names and
addresses from the receipt showing that people donated.

I know in our case, in the last campaign, we had to ask everybody
to sign some sort-of form that was furnished by the Election Com-
mission to elect to place ourselves, really, under the new disclosure
laws and conflict laws. Among other things, we asked people to
certify that they were not Foix.lg to seek to be reimbursed by anybody
after they made the contribution. This was to guard against someone
making a contribution and then going and getting reimbursed by his
-corporation, or something of that sort. The candidate would not know
anything about it, and then he would be embarrassed when he found
out that someone made an illegal donation, It was not illegal when
the person made it, it was illegal when the person got himself re-
imbursed from his corporation. So to protect ourselves against that
-gort of thing, we asked people to sign a statement certifying that that
was their money they were contributing, that they were not going
to seek to be remnbursed, and whatever we could think of to protect
ourselves. A lot of times contributors said, if T have to go through all
-of that, the heck with you. I am not going to make the donation. Forget
about it. But usually you can persuade a person to sign such a
statement.,

Then you have the information that the campaign law requires
for reporting purposes—at least, you have the address. All you-would
have to do 18 mail him his check; and it is so much simpler for
the person collecting it to fill out forms or one form for all the donors
rather than for each individual person to go to the trouble to get a
form and go down to the Post Office and find somebody. It is easier to
just have one person on behalf of the Senatorial campaign to go down
there and take a whole bunch of applications with him, perhaps even
make out the nddresses, the envefc))pe in which the check would be
stuffed, and just mail them out.

Thank you very much.
Mr. Acgeg. If I may, Senator, I want to point out the one possible

development. in ‘the event that you have deferred credits without
some provision for fast credit, I have been thinking about this. I
have been involved in campaigns and fund raisings.

It occurs to me, if I were running for office and were asking people
to make a $100 contribution for which they would have to wait half
a year or more for their $75 credit, I might find some millionaire friend
-of mine—J know of many campaigns in which this would have been
easy to do, and not illegal, as I read the current law—to make loans to
the people who give the money, that they would get credit for later on.
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- Senator Long. Those things, of course, have to be carefully con-
sidered. One approach that might have merit, which would treat alb
candidates equally, would be to simply provide a tax credit for &
successful candidate and for a candidate who ran a good race, for
whatever amount you wanted to provide. You could provide $20,000-
to the winner and $10,000 to the person who was the serious runner
up. Or you could provide twice that much, if you wanted to. On that
basis you would be providing a benefit for the man that the public
chose and some sort of consolation prize for someone who really made-
the effort and ran a decent race. ,

I have oftentimes thought that what we are trying to do in large
measure is to protect people from improper influence. I do not have
much interest 1n the guy who also-ran, It is the man who is elected—
he is the one I am concerned about. He is the one who i8 going to be
there representing us. : :

Every time I raise that possible apgroach, someone invariably says,
how about the poor fellow that gets 49 percent of the vote. Is it fair to-
leave him out comialetely? If you had that type of thinﬁ—rlet us say
the candidate would get $20,000—then you would also have the Re-
publican or Democratic Committee raising money. Most Democratic
candidates for the Senate are given $17,000. Add the two together,
and that gives the candidate a pretty nice amount to make his cam-
paign—not the whole campaign, but it relieves some of the pressure.
And he still can go out and make contributions, Does that approache
appeal to you? ‘ .

Mr. Acrer. Adjust further amounts after the election?

Senator Loxa. Suppose a candidate had a tax credit, assuming he-
had either spent the money or had borrowed the money for any given
figure, perhaps $20,000 or even $40,000, to help him defer the cost. of
his campaign, with whatever pro rata amount that seemed fair golng
to the runner-up who received a substantial amount of votes, You
would have to look at the facts after the race and see how many votes:
the candidates got. : . .
. Mr. Acrre. I T understand you, that is very similar to the German
dystem, They give candidates about 60 percent of what they think they
are going to be entitled to before the election, the remaining 40 percent
after the election, ad‘i'usted upwards or downwards, according to how
well they actu‘all{ did.

In their case, they do it to parties. I think it would be much more:
difficult to do it fairly to individual candidates. )

How well Senator Javits ran 2 years ago is not going to be any
indication as to how well I ran, It would be difficult to anticipate,

Senator Lone. If I might say, I do not worry too much about the:
kind of fellow who has no business being in government who goes out
and has one fling at it and finds out that that is not his calling, People
have a right to do it. When they do, they are not doing themselves or
anﬁt;]ody else any favors, It is just not their call. '

ren you get ready to run for the U.S. Senate, you really have no-
business being in there unless you know something about what you
are trying to do. . '

I would think, if a candidate runs for the U.S. Senate, he should be
pretty good at what he is doing, or have been involved in politica¥
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campaigns and knows what it is all about, He should have been a man

IWhlg is elected to something and has a record to run on that people can

00K t0,

You and I know, you can take polls nowadays and learn what the.
prospects are. You can predict the winner before it starts. .

Mr, Acree, On the elections side, I completely agree with you;:
on the side of using tax money, I must disagree. I might like that

- screwball candidate who is not going to get more than 5 percent of the-

vote, I would not want my tax money used for the other people. I

would want some share of that money to go to him,

If he only gets 5 percent of the vote and only gets 5 percent of the-

ublic money, the public is not out very much money. Let him have
it. It isnot §oing to change the situation, »

Sonator Lona. I was not suﬁgestin this as a substitute for what.
we have. This should be something additional. I think I cut you off..
You were going to add an additional point ¢

I:ir. AGREE. ﬁo, sir, I think I have made all the points I want to-
make, : :

Senator Lona. Thank you,

Senator Packwood ¢ .

Senator Packwoop. I have one question. T am curious about thess:
charts that you have provided. Table 773, Contributors and Potential
Contributors Under a Tax Incentive Plan, 1972. Under the column
percentage of classes of potential contributors, 1972, noncontributors
responding that they would contribute if they could obtain a tax-
break for doing so, am I reading the table correctly that the highest
percentage of tiose who said that they would give if they were given
an incentive were the income class $0 to $5,0009 '

Mr. Acrre. That is correct,

Senator PAckwoop. The next highest was $5,000 to $10,000%

Mr. Aoree. That is correct. This 18 a clenr indication——

Senator Packwoop. A very clear indication, even though these in-
come classes cannot give now because they do not feel they can afford
to, but would be the most likely to give. '

Mr, Acrer. Indeed, they had the tax incentive at the time, but were-
not aware of it.

Senator Packwoon. Thank you very much,

[The prepared statement of Mr. Agree follows:]

BTATEMENT OF Gronor B. Aoxer

Mr. Chairman and members of the S8ubcommittee, my name is George Agreo,.
I have been a fund raiser for Senate and House candidates for many years, am
Director of the Committee for the Democratic Process which {a concerned with:
election reform, was co-author with David Adamany of “Political Money,” pub-
lished in 1875 by the Johna Hopkins University Press, and have written articles:
on the subject for the New York Times and several scholarly journals,

Since Senator Long's initiative and energy put this important subject on the-

- national agenda in 1066, I have testified concerning it before various Con-

gresslonal committees I am particularly grateful for your Invitation to be-
here today because now we are dealing not only with theories and speculations,
but with facts.

We have a publie financing law, It operated during one election, It included-
the matching fund system which is the leading alternative to 8. 1471 now belng-
considered by Oongress for application to {ta own elections. )
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What did the matching fund system do? What is the meaning of what it did?

Millions of Americans checked off millions of dollars for the Presidential
Election Fund. They were told that its purpose was to clean up elections and
make them fairer. They were told that it was a “one man-one dollar” system,
and that nothing could be more in the American tradition,

But something happened on the way to distributing that money. Federal
Flectlon Commission figures released on February 20, 1977 show that tax money
in the presidential primaries did not flow to candidates according to the number
of Amerlecans supporting them, but in proportion to the wealth of thelr
contribntors,

Representative Morrfs Udall, who had more contributions than Governor
Carter (97,764 to 94,419), recelved only about half as much checked off money
($1,808,680 to $8,405,584) because his average donor could only afford half as
much as the average Carter giver ($21.84 to $41.09).

('The difference was even greater between two other candidates with roughly
equal numbers of contributors. Senator Jackson recefved $1,980,554 for 58,372
contributions, while Fred Harrig, with 56,021 contributors, received less than
one-third 83 much—$633,099, )

--=n. On-the reagonable assumption that the same percentage of Udall and Carter
contributors had checked off dollars on their income tax returns, the Udall
people put more money into the Fund. But what was “one man-one dollar”
golng in clearly was not “one man-one dollar’’ coming out of the Fund.

The effect of this disparity on the polftical outcome was probably decisive
for the two candidates and for the nomination itself, Recall the Democratle
primaries in Wisconsin and Michigan last year. Both were critical engagements
which dashed Udall's hopes and fueled the Carter bandwagon. Yet Carter de-
feated Udall In each by only a halrabreadth margin-so narrow that for a short
time after each it was thought he had lost. It 18 doubtful whether he could have
prevalled without that extra $1,566,988 from the common pool of taxpayer
money.

One wonders with what frustration a candidate would grit his teeth if he
preceived that such a system was doing him in, yet felt bound by his past
advocacy not to oppose it, Also, one wonders how long it will be under such
a system-—perhaps only until the next electlon—before other candidates, sup-
ported by editorial writers and a large part of the public, raise effective hell
about it. And who will be their targets.

It might be argued that since Carter's supporters were richer anyway, Udall
could have been better off with this system than be might bave been without
ft—that he could have derived more incremental benefit from his less than $2
million in taxpayer funds than Carter did from his nearly $3.8 million, But it Is
& doubtful proposition, and not likely to commend {itself to many taxpayers.
Doubling the dollar gap between closely running opponents, even if helpful in
a rare case, would be damaging to most financially poorer candidates. And it
surely {8 true that Udall himself would have done much better under a system
which, like those in other democracies, gave him and his opponents public money
in direct proportion to the number of citizens supporting them.

This brings us to the meaning of the 1976 experience, The plain fact is that,
while Germany, Norway, Sweden and other countries base public financing of
politics on the number of citizens who support the recipients, the United States
of America has Instituted a means test in its elections—with moral as well as
practical effects which vitiate the potential of Senator Long's initiative,

This point 18 fundamental, Beyond conslderations of relative advantage to one
or another candidate, there is the broader question of what Is fair to tax-
payers and voters, The majority of Americans who favor public financing as a
‘means of curbing corruption are bound to come to realize that it Is now conducted
:g a:l to deploy thelr tax dollars most heavily on the slde of the candidates of

e rich.

There are many inequallties in the real world which make for differences in
the amount of political influence people have. But our history proves that the
average Amerlean would rather be financially unequal to another person in any
marketplace, including the marketplace of ideas— by 1009, 1,000%, or 10,0009,
than to be politically unequal by even one-half of a percent in the eyes and

actions of his government.



85

What it boils down to {s that, thought he may not be able to give his candidate
a8 many dollars as Clement Stone or Stewart Mott, he will insist on being the
equal of Clement Stone aund Stewart Mott in determining any governmental
influence on the outcome of elections. And he will be right to insist.

" It would be politically prudent as well as statesmanlike to anticipate such in-
gistetidce In devising any future method of government participation In election
nancing. )

For this reason, 8. 1471, with its proposed 75 percent tax credit for contribu-
tions up to $100, offers an interesting, and in some respects attractlve alterna-
tive to the matching plan, It makes a signifivant gesture in the direction of
citizen equality—but because of the magnitude of the anticipated government
participation rather than how it would woik in practice.

In thinking about tax credits, it is important to recognize that, to the extent
that they might work, they are as much a method of public financing as direct
payments to candidates, In each case, the government forfeits money for the
beneflt of candidates; and the burden of this loss {8 borne by the public elther
in additional taxes to flnance other activities of government or in the curtail-
ment of those activities. The fact that tax incentives are also based on prior
voluntary action by individual citizens, which distinguishes them from flat
grants, makes these incentives comparable to matching grants, Indeed, a tax
credit might well be defined as an indirect matching grant. .

If, as under 8. 1471, a taxpayer makes a contribution of $100 of which $75 is
subtracted from his tax obligation, the government, in effect, is giving a three
for one match for a $25 contribution. With such a cejling, to the extent that it
works (and I will soon get to the reason for this repeated caveat), the potential
for inequity would be substantially reduced. The difference between a $1 giver
and a $25 giver simply I8 not as great as between a $1 glver and a $100 or $250
glver. Disparities between the proportions of government subsidy and the relative
nu‘;nbcgss of candidates’ supporters, though not eliminated, would be greatly
reduced.

Unfortunately, such evidence as exists indicates that tax incentives will not
;72%'.—];2 81;1 research for Political Money, Adamany and 1 found that (see pages

“In fact, the vastly widened participation in financing campaigns predicted by
tax incentive advocates has failed to materialize. Despite the federal credit-or-
deduction option available in 1972, the percentage of voting-age Americans mak-
ing campaign contributions was the same 12 percent as in 1960 and 1964,

“The insignificant fmpact of tax incentives for political contributions is con-
firmed by the small number of taxpayers using them. Only 2,5 percent of in-
dividual taxpayers took the federal credit in 1972 and only 1.8 percent took the
deduction, The total of 8.8 percent is not only far less than the 12.4 percent who
gave, it 1s probably exaggerated because many taxpayers tend to falsely claim
bard-to-trace tax breaks . ..

“Moreover, tax incentives do not reduce the disproporticunte representation
of high Income groups among cnwmixn givers by encouruging iow income peo-
ple to participate. In 1972, those with adjusted gross incomes of $20,000 or more
were 27 times a# likely to clalm a political tax incentive as those with incomes
under $5,000, Yet these high Income people were only 9 times as lkely to give
as their lower Income neighbors...”

Our survey found that, . . , Americans generally ¢id not know of the tax
incentives. To test the possibility that if Americans knew of tax incentives they
would use them, a further question was ssked . . . Those who said they would
give if a tax incentive was avallable were only 8.7 percent of the sample, Tak-
ing thelr angwers at face value, they would have added only marginally to the
Amerjcan contrlbutor base, increa it from 12.4 percent to 18.8 percent. And
while these self professed tax-inspired givers are somewhat more representative
by income of the general population than is the actual contributor corps, the
highest lncome classés are still almost three times aa likely to give as the poorest

grou "
(l?r. Chairman, I have appended two relevant tables from Politioal Money
which I will not read but would appreciate having appear in the record.)
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TABLE 7-2.~-POLITICAL TAX INCENTIVE USERS AND CAMPAIGN CONTRIBUTORS BY INCOME CLASS

Percentage of raturns In each income * . Percentage of U.S, population

class using tax incentives . contributing

) Cslifornia Oregon  United States * '~ ’

* Incoms group1 19721 9 T e0Ee .. 19688 19726 Change
) @ [6)} . (O] [&)] (6)
5 5 L4 3.0 3.7 0.
o.; 0.% g.z 2.3 1.5 4.2
1.7 A 4.1 8.4 11.7 3.3
3.3 12 16,2 14,3 19.8 5.5
9.2 5.9 110.8 .1 2.0 1.9
2.1 S5 3.0 1.6 C 2.4 4.8

¥ Adjusted gross Income In cols. 1-3; total family Incoms in cols, 4-6, These figures are roughly comparable in mots
- Cases,

Information provided by California Franchise Tax Board, -

nformation provided by Oregon Department of Revenue, '
nformation &owm Iglu.s.‘momgl. Revenus Service; includes both credits and deductions.

1
L
[}
“# Source: Survey Resedrch Center of the University of Michigan,
¢ Source: Twentieth Century Fund Survey (see ch. 3, n, 1, & ve).

-7 bl".d ted, includes proportionate distribution betwsen the 2 income classes of IRS information provided for the2
-omblned, . .

TABLE 7-3.—~CONTRIBUTORS AND POTENTIAL CONTRIBUTORS UNDER A TAX INCENTIVE PLAN, 1972

Percentags of  Percentage of
lncomogl.m class’ u‘:ﬂnl

conlrlbuting contributors
Incoms class in 197, in 19721 Total
3.7 8.2 1.9
1.5 8.0 19.5
1.7 4.4 16.1
19.8 2.5 22.3
32.0 0.8 2.8
Tolal by InCOME 3. .o et inrercceenrmeoereanene 12.4 5.9 18.3
L2 T ) 12.4 5.7 18.1

¥ Noncontributors responding that they would contribute if they could obtain a tax break for dolng so.
* Totals of thoss respondeats who reported family income (N = .,
$ Totals of full sample, including respondents who dld not report family income (N =1431),
Source: Twentisth Contury Fund Survey (ses ch, 3, n, 1),
Nevertholess, the outlook concerning the eficacy of a well designed tax credit
-may not in fact be relatively as gloomy as this passage would indicate, Pirst,
because there 18 yet no evidence that the matching plan caused any appreciable
-changes in the size or economic profile of the contributor corps, Second, because
a tax credit sufficlently large to make & significant difference to candidates
might recelve more detailed and repeated promotion than is likely to be
lavished on matching funds. Fund raisers may fear that knowledge that a con-
“tribution will be matched may tend ¢o reduce the moral pressure on the giver
to make it as large as he can afford, but.they will go all out to encourage the
use of tax credits if these are large enough, )
More troubling is the fact that the most attractlve feature of the tax credit
“in this bill—the effective three to one match for a relatively small $25 contribu-
tion—1s one which few $25 givers are likely to feel they can afford. They may be
tempted by the prospect of dputtinc $100 Into the coffers of & candidate they favor,
_but unable to tie up the additional $76 for the six to twelve months they would
have to walt to get the benefit of the credit. In practice, thetefors, the effect
of the credit may not be very different from the pre-sybaidy situation, except that
people who give wimt they would have contributed in any event would now be
+eligible for & windfall rebate at a cost to the Treasury that ylelds no additional
benefit to candidates, .
This quandary suggests a completely new approach your committee may wish
“to consider. It {3 a tax credit that would function similarly to m voucher plan.
Firat, offer a 1009, tax credit for contributions up to some lesser figure—say
:$10 or $25. Motivated contributors would continue to give additional cash-—$10,
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$25 or $100, depending on thelr means. But many new people might be drawn
dnto political participation which would be valuable to them and to soclety
{f they are enabled to do so at no out-of-pocket cost. ‘ .

Second, eliminate the waiting time by giving the credit on the preceding
year's taxes Instead of those of the current year. This should not make any
difterence to the Treasury; and it would eliminate the need for a cash disburse-
ment by the donor. It could be accomplished by issulng a standard form or

voucher which candidates could distribute to eligible Supporters for them to.

fill out, The form would state the maximum credit to which taxpayers are en-
titled. Rach donor would flil in the name of the candidate’s committee, his own
signature, his soclal security number, the address from which he filed the
relevant tax return, and the amount of his credit he wishes to allocate to the
named committee. The candidate would present this voucher to the IRS, which
would run a computer check of the validity of the donation and give the indi-

<ated amount to the candidate. -
Such a system would eliminate the complicated work presently required of

the Federal Election Commission to process submissions for matching grants,
and enable it to reduce its staff. It would allow speedier delivery of funds to
candidates. It would avoid a repetition of the Governor Shapp fiasco (Just
imagine the problems if a less wealthy man, or an already elected official, were
found to have been ineligible for the government money he had campaigoed with),
It would permit deletion of the checkoff and tax credit lines on 1040 forms. It
would be administratively simpler for the IRS than the voucher distributions
ienvisioned in earlier proposals, It would put substantial amounts of new and
<clean money into the political process. And it would assure opportunity for equal
participation by all taxpayers in the allocation of public funds for elections.

Thank you very much, Mr. Chairman.

Senator Long. Now let me call Mr. Richard P. Lorber. We are very

pleased to have you before the committee and pleased to hear your

views,
STATEMENT OF RICHARD P. LORBER

Mr. Loraer. Thank you, Mr, Chairman. I am one of the dead bodies
that you talked about before.

I have a very short statement, I would like to add to the point of
<comparison of S. 926.

S. 926, Senator, has a tendency to create the situation where the
most inept incumbent is guaranteed his seat. The reverse of that is
probably borne out best in Wisconsin where Senator Proxmire spent

693. His record, his performance, were the basis of the election.

In other States—I do not want to go into personalities—in other
States where the performance was not considered that good where an
incumbent spent twice ns much as the challenger, and there are ex-
amlples of that, the incumbent lost. -

think each U.S. Senator should be judged on performance and
does not need a Federal subsidy as such to guarantee life tenure, If,
indeed, they were entitled to life tenure, it would not have been a 6-
year term in the Constitution. ) :

In regard to S. 926. 1 happen to agree with all of the President’s ob-
jectives, but I do not think that that bill meets any of them. He wants
more people in the political process. That is what it is all about. This
would drive them out of it. It would be impossible to have a meaning-
fvl challenge in 8. 926 in the primaries, especially the primaries. The
identification costs would eat up in the small States more than the total
amount available, just on identification, without getting into a cam-
paignof any kind. . )

An incumbent does have some advantages. I ran against an incum-
bent Governor in the primary. We won, but we had certain expenses
o just did not have. I could not take pcople out of the State payroll

AN
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on g gratis basis; he could. Of course, after the

to run my campai d
ca,mpaigr{, was Ic)we%'? they were returned to the State payroll at nice
increases in pay. I think that was very fine, but a challenger does not

have that benefit. ) o ]

A challenger does not have the benefit in a primary of having the
entire party orgenization out fund raising for him. He has to A)ay tor
do that. He has another cost—every one of costs are magnified—the
. get-out-the-vote drive, He pays for it. The incumbent does not pay for
it. That is gratis. J——

S. 926 says you get equal treatment unless someone should dare go
beyond the spending limit. The one who is going to have to go beyond
the limit, that would have to be the challenger, Then the incumbent

ets the Federal money, the challenger gets nothing.

T do not think we need laws to protect those Senators who do not do
their jobs, I think we do need laws to involve people in the political

rocess.

b I think that your Presidential checkoff law is exceptionally good.
It is exceptionaily good because of the perception of the people toward
the Presidency. On balance, T think that if you went into a survey. if
that were possible, of those people who did check off, they feel that
there is a two-party system and both candidates should get an equal
amount, It should be a pretty fair race financially, They are not tno
involved in who the candidate is, beeanse they are checking this off
in advance, They do not even know. necessarily.

When you are talking about a Senate race, it becomes a very per-
sonal thing and you are the Senator from Louisiana. T know that, not
because you are sitting here, but becanse when I go down to Gretna,
to that famous eating place, and say I just talked to your Senator—
Johnston that day—he says, “You mean Russell Long. He is my Sena-
tor.” Tt is a very personal relationship that they have and they iden-
tify very directly and they want that money to go very directly when
they make that contribution,

A checkoff system, fund matehing by the Government, that is not
a thing for a congressional, Senate. nr any kind of race like that, A
President is looked at in an entirely different way.

You want people involved in the political process. You talked about
making a horserace out of it, more or less, Yon know. in a horserace
they say, you put vour money where your mouth is. When a man puts
his money where his mouth is politically and he contributes $100 to
you, he is going to be out there working for your campaign. He is
going to tell every one of his friends, because he has something riding

on ‘%,ou.
hat rides on you is his pride. His pride. And I think that there

should be incentives for that in'i(le.

The way tax law is currently written, we cannot involve more people
in it unless we make it possible for them to participate on a fair basis.
If it comes off as & deduction on unearned, if it was on my income, it
would be 70 percent. Yet the poor fellow comes out at 10, 12, 14, almost
nothing, It cost him six times more to give the same dollar.

I do not think that is right. If he participates, he should have more
incentive than ever and he should be involved in the process. Let's get
the people involved in the process. There are two ways of getting them
involved. One is money and the other is a heck of a hot race, We set
a record in Rhode Island. They had never had as many people turn out
for a primary, but it was a hot race. There was a contest.
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I could equalize that contest because I earned my money. That first
dollar I ever made, I threw rocks at guys unloading coal, They threw
the coal at me and I sold it. Nobody complained when I shed my blood
for my country in World War II. They did not say, you are limited.

I have earned my money and I can spend it in a campaign. I am
not limited. I earned it and I can spend it. I cannot portray somebody
whom I am not and still appear before an audience. l;t does get people
to know who in the devil you are. The more they know about the
candidate, the better informed they will be, the more likely they will
be to vote, the more real the contest becomes.

And I want the people involved. I think they should be involved.
The more involvement on the part of the electorate, the better the
country will be. I do not like to see 52 percent voting. In Rhode Island
we had something like 80 percent. I think that is fine. I would like
to see it 90 percent. I wouldn’t expect 95 percent because we will never
get there, but a realistic goal is 90 percent, ‘

I do find one technical problein in Senator Packwood’s bill, that
is, how do you stop the scoundrels from doing one thing. Let us take
a scoundrerwho is going to go out and raise some funds, so he says
look, I will give you $30, give me a check for $100. You will get back
$75. My $30 1s just a gift to you for your dumned good looks, That is
what I am giving everybody as a fundraising gimmick.

If he does that, for every $30, the candidate now will get $100 and
the donor gets $103. You have to have a safeguard. There can be no
transactions of any kind through any agent or anybody else con-
nected with the campaign with cash payments because I know some
people—we have a fantastic State. Many of its politicians are an
anachronism in many ways. We have some people who could do that,
They are very good at it, and I do not think that the law should over-

look that possibility. L .
I would like to see every person participate. I have never seen

people work harder in a campaign than the ones who donate. If the

put their money there, you do not have to call them, They will call
you, what.can I do for you, They are telling their friends. There is
nothing you can do on television that is half as good as 1,000 people

sa{mg vote for him, he is a heck of a guy.
wil

1 stop there, .
Senator Lona. Well, you made a fine statement. I think that you

have highlighted something which we ought to recognize and that
is if a person wants to make a career out of serving in the Govern-
ment, especially high levels of government, we ought to expect him _
to make some sacrifice to do it. If is s sacrifice of a great deal of time,
effort, money. The kind of J»cogle who seek this kind of office are
people who are dedicated and who fully expect to make a substantial

sacrifice in order to serve the public.

I sort of share your view, There is no point in trying to make it
easy, This thing of running for public office at taxpayers’ expense
is something we do not want. If someone has a real interest in service,
he should run for the job. We want to ease the burden for him. How-
ever, I do not think that most people who make a major contribution”
to government think of it as something that should be available to
anybedy who is not willing to make a real effort and a personal

sacrifice.
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, Mr. Lorner. ‘Senator, one thing was brought up before that does
trouble me, because S. 926 gets involved in it, This bill does not, It
allows enough leeway shouFd the contingency arise, so that you can
defend ?'ouvself. This is what I am speaking to. ,

Should a special interest group, the f{W'orld Ends Tomorrow
Group—we will form it—the World Ends Tomorrow Group decides:
that you are a target. They can spend any amount of money in
Louisiana in the primary campaign against you and under S. 926

oti cannot defend yourself. You asﬁiled about long-term effects before,
if I recall, In that case, if S. 926 goes through,% do not Jmow what
the xgmkeup of the U.S. Senate will be. I will tell you what it will
not be,

It will not be anyone who resists any major money group. That
is what it will not be.

Senator Packwoon. Not only money group. Many groups who do
not have money, in the sense of wealth groups, but a F;t of members.
with a single-minded view. - ‘

Mr. Lorser. I was amazed. By the way, if they want to set up a
political committee under that particular law that is being proposed,
1t is interesting. All they have to do is get 100 people to put up $100-
and they get matching funds. .

If you cannot think—I can think of so many groups that can raise-
$100 from 100 peog}e in any State, that you would have a proliferation
of not necessarily Nazis or hate candidates or whatever you may want
to call those pseudo candidates who were confused over the whole:
darned process. i

Senator Long. Yes; and it would not be very hard for people with
that kind of im&zct to have one of these character assassinations placed
in the race, In Louisiana, we have had that happen. People have gotten
somebody to go into & race to attack the leading candidate, We Yacently
had a fellow who ran for office down there who ended up in court..
He was a character assassin. He was prosecuted for criminal libel.

Really, some of the things that he said were very out of place. If
you do not watcli out, you will find yourself subsidizing a political
chéaracter assassin—if you only have to have 100 people sign up and
contribute $100. It might lead to some results that no y ever-
intended.

Senator Packwoop. I am curious. I do not know who it was, but
under the Spreme Court decision in Sullivan, where you can say any-
thing about anybody in politics, this fellow must have really gone:
through any conceivable bounds to be convicted.

Senator Lona. He went pretty far, no doubt about that, He was quite:
a performer. A lot of people did not take him seriously, They would'
turn out to see him just because of the show.,

. Thank you very much,

[The prepared statement of Mr. Lorber follows ]

TESTIMOSY OF Ricwamp P. Lomprr

~ GENTLEMEN: As the former Democratic candidate for the ﬁ;s. Senate from-

R.I. 1 feel qualified to speak on behalf of the concept behind' S, 1471,
As T understand this bill it would make small contributfons to:U. 8. Senate cam-

paigns elgible for a larger tax credit, a concept with which T wholeheartedly

agree,
“Give to the college of your cholce”, “help fight dlsease”—your contributfon 1s:
deductible. This is as 1t should be. But if you support indlvidually a candidate-
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for the U.S. Congress that contribution currently must come from “after tax'
dollars, except for the current, Hmited credit and deduction.

I feel that & contribution made to Insure free and unfettered government is
certainly a worthwhile matter and within reasonable limits should he treated as
a tax credit. It would be equally falr to all contestants and would broaden the
economic base of financial support diminishing reliance on special interest

roups,
g ’l‘hizzre has been legislation submitted for direct public financing which is a
tailor made protection plan for incumbents and in effect a raid on the U.S.
Treasury which would inure to the benefit of the most inept of incumbents. I do
not believe that an, candidate should have easy access to the U.8, Treasury in
a congressional race,

Moro people should be encouraged to vote and to support and participate in
elections. I belleve that in U.8. Congressional electlons—both in primaries and
General Elections—-any contribution of up to $200.00 should be treated as a tax
credit for the donor on the donors income tax return, For some 40 million tax-
payers who use the standard deductions this would enable them to participate
in a universal system of campaign financing for a better government, It would
also in some measure tend to create a more informative level of campaigning
which in some measure could have the effect of stimulating voter interest and

more even handed financiug,

[Whereupon, at 12:20 p.m., the hearing in the above-entitled mat-
ter was recessed, to reconvene at the call of the Chair.] L

[By direction of the Chairman, the following communication was

made a part of the record :]

CHAMBER oF COMMERCE OF THE UNITED STATES,
Waelqtnpton, D.0., May 20, 1977,

Hon, HaArRrY F. Byrp, Jr.,
Chairman, Subcommittee on Taration and Debt Management, U.S. Senate Finance
Committee, Washington, D.C.

DEeAR ME. CHAIRMAN | The Chamber of Commerce of the United States sup-
ports legislation which would increase the tax credit for contributions made to
political candidates,

Under current law, & taxpayer can elect efther an itemized deduction for politi-
cal contributions up to $100 for single returns or $200 for joint returns or & credit
of 50 percent of a contribution, up to $25 for a single return and $50 for a joint
return, 8. 1471 would increase the tax credit for contributions to Senate candi-
dates to 75 percent, up to $100 for a single return and $200 for a joint return,
We support an increage in the tax credit for campaign contributions but bellave
that the increase should not be restricted to Senate candidates.

An Increase jn the tax credit for politieal contributions wounld metivate more
people across the land to make larger voluntary contributions to candidates of
their cholee, thug spreading the cost of political eampatgns over a larger portion
of the electorate and promoting greater interest and participation in the elec-
tion process,

Of equal importance. an Increase in the tax credit for politieal eontributions
would reduce, if not eliminate entirely, the mounting sentiment In the Congress
favoring federally subsidized campaigns, Such sub+idies wonld divert resources
from ore lmportant needs in the natfonal and public interest. ¥urther, the
encouragement of voluntary contributions through reasonable tax credits would
keep greater control of the candidates’ campaign financlug and spending in the
hands of the candidates' constituents. Otherwise, the Congresg would huve free
rein to appropriate from tax revennes whatever amounts Senate and House in-
cumbents belleve necessary to conduct their own campaigns and perpetuate
themselves in office.

Furthermore, since our democratic process {8 based on popular cholce, increas-
ing the tax credit for political contributions would encnurage the residents of a
state or congresslonal district to contribute voluntarily, and to otherwise give
support to those candidates they believe best qualified for public oflice,

We uppreclate your consideration of the views of the Natifonal Chamber and
we reguest that this letter he made a part of the hearings record.

Sincerely, " D
TLTON DaAvis,
Vice President, Legislative Action.



