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MODIFICATION TO THE MULTIEMPLOYER PEN-
SION PLAN AMENDMENTS ACT AND PENSION
PLAN INVESTMENTS IN THE RESIDENTIAL
MORTGAGE MARKET

MONDAY, SEPTEMBER 27, 1982

U.S. SENATE,
COMMITTEE ON FINANCE,
SUBCOMMITTEE ON SAVINGS,
PENSIONS, AND INVESTMENT PoLicy,
Washington, D.C.

The committee met, pursuant to notice, at 2:42 p.m. in room
2221, Dirksen Senate Office Building, Hon. John H. Chafee (chair-
man) presiding.

Present: Senators Chafee and Dole.

[The press release announcing the hearing, the description of S.
2232, S. 2860, and S. 2918 by the Joint Committee on Taxation and
f‘hﬁ op]ening statements of Senators Chafee, Dole, and Mitchell
ollow:

n
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Revised Press Release No. 82-164

PRESS RELEASE

FOR IMMEDIATE RELEASE UNITED STATES SENATE
September 20, 1982 COMMITTEE ON FINANCE
Subcommittee on Savings, Pensions,
and Investment Policy
2227 Dirksen Senate Office Bldg.

FINANCE SUBCOMMITTEE ON SAVINGS, PENSION3, AND INVESTMENT
POLICY ADDS S. 2232 TO SEPTEMBER 27, 1982 HEARING

Senator John H. Chafee (R., R.I.), Chairman of the
Subcommittee on Savings, Pensions, and Investment Policy,
announced today that the Subcommittee hearing cn Monday,
September 27, 1982, will include S. 2232 in addition to S. 2860
and S. 2918, as previously announced.

The hearing will begin at 2:00 p.m. in Rcom 2221 of the
Dirksen Senate Office Buildirg.

The following legislative proposals will be considered:

S. 2232--Introduced by Senator Helms. S, 2232 would provide a
special exclusion from gross income of qualified plan
distributions that were made within 2 calendar years and rolled
over into an individual retirement account,

S. 2860--Introduced by Senator Danforth for himself and others.
S. 2860 would eliminate the retroactive effective date of the
withdrawal liability provisions of the Multiemployer Pension Plan
Amendments Act of 1980, P.L. 96-364.

S. 2218--Introduced by Senator Chafee for himself and others.

S. 2918 would generally create exemptions to the Employee
Retirement Income Security Act of 1974 to permit more investments
by employee benefit plans in the residential mortgage market.

Revised Press Release #82-164



DESCRIPTION OF TAX BILLS
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INTRODUCTION

This document provides a description of the three
tax bills scheduled for a hearing on September 27, 1982,
before the Senate Finance Subcommittee on Savings, Pensions,
and Investment Policy. The three bills are: (1) S. 2232
(introduced by Senator Helms), relating to exclusion from
gross income of qualified plan distributicns that were made
within two taxable Yyears and rolled over into an individual
retirement account (relief of John W. Pope); (2) S. 2860
(introduced by Senators Danforth and Chafee), relating to
the effective date of the withdrawal liability provisions
of the Multiemployer Pension Plan Amendments Act of 1980;
and (3) S. 2918 (introduced by Senator Chafee and others),
relating to amendment of the Code provisions to permit more
investments by employee benefit plans in residential mortdages.

The first part of the document is a summary of the
bills. This is followed in the second part with a more
detailed description of the bills, including present law,
isgues, effective dates, and revenue effects.

(ii)
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I. SUMMARY
1. S. 2232--Senator Helms

Qualifying Rollover Contributions

If a lump sum distribution is paid to an employee under a
qualified pension, profit-sharing, or stock bonus plan, tax is
deferred on the portion of the distribution rolled over within
60 days to another qualified plan or to an IRA (an individual
retirement account, annuity or bond).

A distribution to an employee from a qualified plan is not
a lump sum distribution unless (1) cthe distribution consists of
the balance to the credit of the employee under the plan, and
(2) the distribution is made within one taxable year of the
recipient,

The bill provides special relief for certain pension plan
distributions received by Mr. John W. Pope during 1976 and 1977
and transferred by him to an individual retirement account.

Under the bill, the transfers would be treated as a tax-
free rollover.

2. S. 2860--Senators Danforth and Chafee

Liability of Employers Withdrawing from Multiemployer
Pension Plans

Prior to the enactment of the Multiemployer Pension Plan
Amendments Act of 1980 (MPPAA), an employer's obligation to con-
tribute to a multiemployer pension-plan generally ended when the
employer withdrew from the plan, unless, within 5 years after the
withdrawal, the plan terminated with insufficient assets to pro-
vide benefits at the level guaranteed by the Pension Benefit
Guaranty Corporation {(PBGC).

Under MPPAA, an employer who withdraws from a multiemployer
pension plan generally is liable for a portion of the plan's unfunded
obligations determined at the time of the withdrawal. Although
the provisions of MPPAA generally became effective on September 26,
1980, the date of enactment, the withdrawal liability provisions
were made effective retroactively to withdrawals which occurred on or
after April 29, 1980. -

The bill provides that withdrawal liability will be imposed

only with respect to withdrawals occurring on or after September
26, 1980.

1)
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3. S. 2918%--Senators Chafee, Bentsen, Wallop, Mitchell,
Danforth, Boren, Grassley, Matsunaga, Symms,
Baucus, Durenberger, and others

Investments in Residential Home Mortages
by Employee Benefit Plans

The self-dealing rules under both the Internal Revenue Code
and the non-Code provisions of the Employee Retirement Income
Security Act of 1974 prohibit certain transactions between an
employee benefit plan and certain related persons (a party in
interest or a disqualified person). Also, they prohibit use
of plan assets or income for the benefit of a related person.
However, present law permits a plan to make mortgage commitments
and loans on residential dwellings, which might otherwise constitute
a prohibited transaction, if certain conditions are met. Included
among the conditions is the requirement that the decision to issue
the mortgage be made by an independent real estate manager. In
addition, financing must be provided through an established
mortgage lender which is independent of the plan and is engaged
in making or purchasing mortgage investments in the normal course
of business. The lender must also have approval to participate
in Federal or State residential mortgage programs.

Although present law exempts such residential mortgage loans
from the prohibited transaction rules, such loans must be con-
sistent with ERISA's prudent man standard for plan investments
as well as the Act's other fiduciary standards.

The bill would exempt qualified mcrtgage transactions from
the prohibited transaction rules if the transaction is in
accordance with customary practices in the residential mortgage
industry.

The bill's provisions also would supersede any State laws
relating to qualified mortgage transactions engaged in by employee
benefit plans.



II. DESCRIPTION OF BILLS
l. S. 2232--Senator Helms

Qualified Rollover Contributions

Present law

If a lump sum distribution is paid to an employee (or the
spouse of a deceased employee) under a qualified pension, profit-
sharing, or stock bonus plan, tax is deferred on the portion
of the .distribution rolled over, within 60 davs. to another
qualified plan or to an IRA (an individual retirement account,
annuity, or bond).

A distribution from a qualified plan is not a lump sum
distribution unless it consists of the balance to the credit
of the employee under the plan, and is made within one taxable
year of the recipient.

Issue

The issue is whether a distribution made to Mr. John W. Pope,
consisting of payments made in December 1976, and January 1977,
which is not a lump sum distribution because it was not paid
within one taxable year, should be eligible for tax-free roll-
over treatment. -

Explanation of the bill

The bill provides special relief for certain pension plan
distributions received by Mr. John W. Pope from the Variety
Wholesalers, Inc., pension plan during 1976 and 1977. Mr. Pope
transferred amounts recovered from the plan to an IRA. Under
the bill, the transfers would be treated as qualifying rollover
contributions. Thus, to the extent the payments were,
in fact, rolled over to an IRA within 60 days of receipt, the
distribution will not be includible in Mr. Pope's income.

In addition, the bill provides an extension of the usual
period of limitation for filing a claim for credit or refund
of taxes paid (generally, three years after the later of (1)
the date prescribed for filing the tax return, or (2) the
date the return was actually filed). Under the bill, the
statutory period of limitation is extended to permit Mr. Pope
to file a claim for credit or refund attributable to changes
made by the bill within one year of the date of enactment.

Effective date

The bill is effective upon enactment,



Revenue effect

It is expected that the bill would have a negligible
impact on revenues. .
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2, S. 2360--Senators Danforth and Chafee

Liability of Employees Withdrawing from
Multiemployer Pension Plans

Present law.

The liability of an employer who withdraws from a multi-
employer pension plan for a portion of the plan's unfunded
pension obligations is determined pursuant to title IV of the
Employee Retirement Income Security Act of 1974 (ERISA). Under
ERISA, prior to its amendment by the Multiemployer Pension Plan
Amendments Act of 1980 (MPPAA), an employer's liability
generally ended when the employer withdrew from the plan unless,
within 5 years after the withdrawal, the plan terminated with
insufficient assets to provide benefits at the level guaranteed
by the Pension Benefit Guaranty Corporation (PBGC). 1In the
avent of such a termination, each employer who maintained the
plan during the S~year period preceding the termination was
potentially liable to the PBGC for a share of the insufficiency.
An employer's liability generally was limited, however, to
30 percent of its net worth.

MPPAA amended ERISA to provide that an employer who totally
or partially withdraws from a multiemployer pension plan
generally is liable for a portion of the plan's unfunded obli-
gations determined at the time of the withdrawal (computed under
one of several alternative specified methods). Employers in
the building and construction or entertainment industries arae
raelieved of withdrawal liability if certain requirements are
met. A de minimis exception is provided for relatively small
liabilitTes?

Although the provisions of MPPAA generally became effective _
on September 26, 1980, the date of enactment, the withdrawal
liability provisions were made effective for withdrawals which
occurred after April 28, 1980 (the date of Senate Finance Committee
markup on a bill extending prior law).

Issue
The issue is whether withdrawal liability should be imposed
on employers who withdrew from a multiemployer plan after
April 28, 1980, but before September 26, 19380.

Explanation of the bill

The bill provides that withdrawal liability would be imposed
under the provisions added by MPPAA only with respect to an
employer's withdrawal from a multiemployer plan occurring after
September 25, 1980, Liability for withdrawals occurring before
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September 26, 1980, would be determined pursuant to the S~year
rule originally provided by ERISA. Thus, for an employer who.
withdraws before September 26, 1980, liability generally would
be imposed only if the plan terminates before the earlier of
April 29, 1985, or the expiration of 5 years after the date of
the withdrawal, with insufficient assets.

In addition, the bill provides that (1) any liability pre-
viously imposed under MPPAA with respect to withdrawals occurring
after April 28, 1980, but before September 26, 1980, would be
voided, and (2) any amounts paid by an employer to a plan sponsor
as a result of the imposition of such liability with respect to a
withdrawal occurring prior to September 26, 1980, would be refunded
(not of reasonable administrative expenses).

Effective date
The bill would be effective upon enactment.
Revenue effect

It is expected that the bill would have a negligible
impact on revenues.
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3. S. 2918.--Senators Chafee, Bentsen, Wallop, Mitchell,
Danforth, Boren, Grassley, Matsunaga, Symms,
Baucus, Durenberger, and others

Investments in Residential Home Mortgages
by Employee Benefit Plans

Present law

Prohibited transactions

Standards relating to acts of self-dealing with respect to
employee benefit plans are provided in both Internal Revenue
Code provisions added or amended by the Employee Retirement
Income Security Act of 1974 (ERISA) and in the non-Cocde provisions
of ERISA. Under ERISA's non-Code provisions, a fiduciary with
respect to an employee benefit plan may not cause the plan to
engage in a prohibited transaction with a party in interest
(ERISA sec. 406(a)). A prohibited transaction includes any direct
or indirect (1) sale or exchange, or leasing of property, between
a plan and a party in interest; (2) lending of money or other
extension of credit between the plan and a party in interest;
(3) furnishing of goods, services, or facilities between the
plan and a party in interest:; or (4) transfer to, or use by or
for the benefit of, a party in interest of any assets of the plan.
Parties in interest include, among others, persons providing
services to the plan and employees of employers maintaining the
plan.

Under the Code provisions of ERISA, an excise tax is imposed
on a prohibited transaction involving a disqualified person (Ccde
sec. 4975). Parties in interest generally are also disqualified’
persons, except that an employee of an employer maintaining a
tax-qualified plan generally is a disqualified person only if
the employee is an officer, director, highly compensated, or
owns a lO-percent interest in the employer.

Both the Code and non~Code provisions of ERISA include an
exemption to the prohibited transaction rules under which a plan
generally is permitted to make a loan to a plan participant if
certain requirements are met. Generally, the loan must bear a
reasonable rate of interest, be adequately secured, provide a
reasonable repayment schedule, and be made available on a basis
which Aoces not discriminate in favor of employees who are officers,
shareholders, or highly compensated (ERISA sec. 408(b) and Code
sec., 4975(d)).

Prohibited transaction exemption 82-87

The Code and non-Code provisions of ERISA also provide for
the granting of other exemptions from the prohibited transaction
rules (ERISA sec. 408(a) and Code sec. 4975(d)). Authority to
promulgate such exemptions generally is assigned to the Secretary
of Labor.
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On May 18, 1982, the Secretary of Labor promulgated a
prohibited transaction exemption (PTE 82-87) which permits an
employee benefit plan to make mortgage commitments and loans
on residential dwellings without being deemed to have entered
-into a prohibited transaction. The exemption applies to (1) the
issuance of a commitment by a plan to provide mortgage financing
to purchasers of residential dwelling units, either by making
or participating in loans made directly to purchasers or by
purchasing mortgage locans or participation interests in mortgage
loans originated by a third party:; (2) the receipt by the plan
of a fee in exchange for issuing the commitment; (3) the actual
making or purchase of a mortgage loan or participation interest
pursuant to a commitment; (4) the direct making or purchase by
one or more employee benefit plans of a mortgage loan or a
participation interest other than where a commitment has been
issued; and (5) if certain requirements are met, the sale,
exchange or transfer of a mortgage loan or participation interest
by a plan prior to the maturity date of the instrument whether
or not acquired pursuant to the exemption.

Included among the conditions set forth in PTE 82-87 is the
requirement that a decision to issue a mortgage commitment be
made on behalf of the plan by a qualified real estate manager
which is independent of the plan. In addition, the financing
for residential dwelling units to be purchased must be provided
through an established mortgage lender. The lender must be
independent of the plan and be engaged in making or purchasing
mortgage investments in the normal course of business. The
lender must also (1) have approval from the Department of Housing
and Urban Development (HUD) to participate in mortgage insurance
programs under the National Housing Act:; (2) have been approved
to act as a seller/servicer for programs sponsored by the Federal
Home Loan Mortgage Corporation (FHLMC) or Federal National Mortgage
Association (FNMA); or (3) by a State housing agency or independent
State authority.

Loan transactions eligible for relief under the exemption
are mortgage loans on residential dwellings of one to four units
which, at origination, were eligible for purchase through an
established program by the FHLMC, FNMA, or Government National
Mortgage Association (GNMA). The terms of any loan or commit-
ment must be at arm's length, that is, at least as favorable to
the plan as would be the terms of similar agreements between
unrelated parties,

PTE 82-87 provides limited relief from ERISA's Code and
non-Code prohibited transaction provisions. The exemption requires
that decisions regarding plan investments (including investments
in residential mortgages) must be made by appropriate plan fiduciaries,
and must be consistent with the requirement that the plan be for
the exclusive benefit of employees and their beneficiaries, the
prudence rules governing plan investments, and ERISA's other
fiduciary standards.

13-927 0—83—2
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Issue

The issue is whether certain mortgage transactions between
an employee benefit plan and a party-in-interest (or a dis-
qualified person) shouldbe exempted from ERISA's prohibited
transactions of ERISA.

- Explanation of the bill

The bill would exempt qualified mortgage transactions
from tle prohibited transaction standards of ERISA. Qualified
mortgage transactions generally include those transactions
described in PTE 82-87. However, the bill would also exempt
from the prohibited transaction rules (1) the servicing of a
residential mortgage loan (or a participation interest therein)
by an employee benefit plan, including (but not limited to)
collecting mortgage payments, assuring that taxes and insurance
premiums for the residential dwelling units are paid, and making
decisions relating to, and handling, foreclosures; (2) the
purchase or sale, or commitment to purchase or sell an interest
in a pool consisting solely of residential mortgage loans, but
only if conducted in accordance with the practices customary
in the residential mortgage industry; (3) the formation and
operation by one or more employee benefit plans of a pool or
pools of residential mortgage loans; or_(4) the purchase or
sale, or commitment to purchase or sell a mortgage-backed security.

For purposes of the bill, a residential mortgage pool is an
aggregation of funds or residential mortgage loans aggregated
for the purpose of investment by one or more employee benefit
plans, pursuant to terms and conditions customary in the .
residential mortgage industry. A mortgage-backed security is
defined in the bill as a certificate representina a fractional
undivided interest in a mortgage pool, or a participation in
a mortgage pool, which is held in trust and is gsecured by
mortgages or deeds of trust on residential property, including
undistributed cash and property which had secured such obligatiocns
and has been acquired by foreclosure.

Under the bill, a qualified mortgage transaction is exempted
from ERISA's prohibited transaction provisions if the transaction
is at arm's length. For this purpose, arm's length means in
accordance with customary practices in the residential mortgage
industry.

The bill's exemption for residential mortgage loamns includes
mortgages on structures consisting of two or more residential
dwelling units.

The bill's provisions would supersede any State laws relating
to qualified mortgage transactions engaged in by employee benefit
plans.
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Effective-date
The bill would take effect upon enactment.
Revenue effect

The bill would be expected to have a negligible impact on
revenue.



John H. Chafee
U.S. Senator
for Rhode Island
5229 Dirksen Building
Washington, D.C. 20510

For Release at 2:30 P.M, For Futgker Information:
Monday, September 27, 1982 Cleve Corlett (202) 224-6167

CHAFEE URGES ACTION ON BILL ALLOWING MORTGAGE INVESTMENTS BY
PRIVATE PENSION FUNDS

WASHINGTON -- Senator John H. Chafee (R-R.IL.) today opened hearings

before a Senate Finance Subcommittee on legislation he has introduced to
ease restrictions which make it difficult for managers oflprivate pension
plans to invest their funds in mortgage portfolios.

The legislation has attracted widespread support inm both the
Senate, where nine of his colleagues have cosponsored it, and in the House,
where nearly half of the membership has supported a similar measure.

Chafee indicated today he is willing to modify the measure 1if
necessary to attract support from not only the housing industry, but also
from pension managers and the Administration. Chafee said he hopes the
Administration will take a position on the bill soon, perhaps offering its
own version.

The Rhode Island Senator, who is chairman of the Senate Finance
Subcommittee on Savings, Pensions and Invéstment Policy -- before which the
hearing was held -- made it clear the objective of the bill is to make it
possible for money from pension funds to be used for housing investments.

"It does not by any means require pension funds to put their money into
home mortgages, not is it intended to make investments at below market rates.'

But, he said, future demands for mortgage funds for h?using will
not likely be satisfied by traditional sources of financing -- savings and
loan associations. "The mortgage market is ﬁndergoing dramatic change...
Congress should do everything in its power to assure that, as changes occur,
barriers are removed to the free flow of investor dollars into the housing
market."

Chafee said one modification in the bill might be necessary to make
clear that the legislation is not intended to '"open the way for pension funds
to engage directly in making individual mortgage loans as would a savings and
loan or mortgage company.'

"My primary purpose in any legislation...is that benefits promised

to workers and retirees be protected,” he said, while allowing an "open door"
for development of a private sector secondary market for mortgage investments.'

.
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STATEMENT OF SENATOR DOLE.
Hearing oN S. 2232, S. 2860, anp S. 2918

Mr. CHAIRMAN, | wouLb Like To weLcoMe MR. Epwarp S..Riss,
PRESIDENT oF REPuUBLIC INDUSTRIES, INC., WHO IS HERE TO TESTIFY ON S.
2860. RepuBL!c [NDUSTRIES, INC. 1S A PRIVATELY OWNED HOLDING COMPANY,
HEADQUARTERED IN Kansas CiTy, Missouri. Mr. RISS’ TESTIMONY SHOULD BE
VERY IMPORTANT TO THE SUBCOMMITTEE BECAUSE HIS COMPANY 1S SUBJECT TO A
WITHDRAWAL LTABILITY CLAIM OF APPROXIMATELY $20 MILLION, EVEN THOUGH
THE ACQUISITION GIVING RISE TO THE CLAIM OCCURRED BEFORE ENACTMENT OF
THE MULTIEMPLOYER PENSION PLAN A4ENDMENTS AcT oF 1980. Mr. Riss, |
WELCOME YOU BEFORE THE SUBCOMMITTEE AND | LOOK FORWARD TO YOUR
TESTIMONY ON THIS VERY IMPORTANT SUBJECT.

THE SUBCOMMITTEE WILL ALSO HEAR TESTIMONY ON S. 2232 anp S. 2918.
S. 2232

UNDER PRESENT LAW, A LUMP SUM DISTRIBUTION TO AN EMPLOYEE FROM A
QUALIFIED PLAN WHICH IS ROLLED OVER WITHIN 60 DAYS TO ANOTHER
QqALlFIED PLAN OR TO AN INDIVIDUAL RETIREMENT ACCOUNT 1S TREATED AS A
TAX FREE DISTRIBUTION. IN ORDER TO QUALIFY FOR THIS TREATMENT, THE ~
LUMP\SUH DISTRIBUTION MUST CONSIST OF THE ENTIRE BALANCE OF CREDIT TO
THE EMPLOYEE UNDER THE PLAN AND THE DISTRIBUTION MUST BE MADE WITHIN

ONE TAXABLE YEAR-.

S. 2232 WOULD PROVIDE A SPECIAL EXCLUSION FROM GROSS INCOME OF
QUALIFIED PLAN DISTRIBUTIONS THAT WERE MADE WITHIN TWO CALENDAR YEARS

AND ROLLED OVER INTO AN INDIVIDUAL RETIREMENT ACCOUNT.

-
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S. 2918

UNDER PRESENT LAW, A PLAN IS PERMITTED TO MAKE MORTGAGE
COMMITMENTS AND LOANS ON RESIDENTIAL DWELLINGS, WHICH MIGHT OTHERWISE
CONSTITUTE A PROHIBITED TRANSACTION, IF CERTAIN CONDITIONS ARE MET.
TuEsE LOANS MUST BE CONSISTENT wiTHR ERISA’S PRUDENT MAN STANDARDS FOR
PLAN INVESTMENTS AS WELL AS THE ACT'S OTHER FIDUCIARY STANDARDS.

S. 2918 wouLD EXEMPT QUALIFIED MORTGAGE TRANSACTIONS FROM THE
PROHIBITED TRANSACTION RULE IF THE TRANSACTION IS IN ACCORDANCE WITH
CUSTOMARY PRACTICES IN THE RESIDENTIAL MORTGAGE INDUSTRY. IN
ADDITION, S. 2918 WoULD SUPERCEDE ANY STATE LAWS RELATING TO QUALIFIED

MORTGAGE TRA“SACTIONS ENGAGED IN BY EMPLOYEE BENEFIT PLANS.

MrR. CHAIRMAN, | LOOX FORWARD TO HEARING THE TESTIMONY OF ALL
WITNESSES ON THESE [MPORTANT BILLS. | WOULD ALSO LIKE TO ACKNOWLEDGE
YOUR WORK IN THE PENSION REFORM AREA, ESPECIALLY ON THE EXEMPTION FOR
QUALIFIED MORTGAGE TRASACTIONS. YOU HAVE DILIGENTLY WORKED TO IMPROVE
OUR PENSION LAWS, AND | LOOK FORWARD TO WORXING WITH YOU AGAIN ON

THESE VERY IMPORTANT ISSUES-



£

Percent Share of Total Morigage Funds Advanced
by Savings Institutions, 1970—1982
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STATEMENT BY SENATOR GEORGE J. MITCHELL
BEFORE THE SENATE FINANCE COMMITTEE
IN SUPPORT OF S. 2918,
THE RESIDENTIAL MORTGAGE INVESTMENT ACT OF 1982
SEPTEMBER 27, 1982

Mr., Chairman, I want to express my support for
S. 2918, the Residential Mortgage Investme;t Act of 1982,
which you introduced eleven days ago. I am pleased that
the Subcommittee on Savings, Pensions and Investment Policy
has scheduled a hearing so we can air this proposal to make
more competitive investments in residential mortgages by
pension plans.

I speak today as a cosponsor of the legislation and
as one who is supportive of measures to help the housing
industry which.has been devastated for nearly four yeérs
by a virtual depression.

A look at the latest statistics underscores the plight
of the industry. Annual housing starts have dropped from
2 million in 1978 to 1.1 million last year. Starts during
the first 8 months of this year have run at a level that
is 18% below that for 1981, suggesting that housing production

could drop to an all-time low in the post-war era.
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The decline in production has meant a surge in
bankruptcies for building firms and subcontractors, and a
rise in the industry's unemployment rate. In August, 1982;
the construction trades experienced a 20.3% unemployment
-rate, with over 1 million individuals out of work. That
means one of every ten persons unemployed in this country
comes from the building trades.

High interest rates have been the principal factor
behind the downturn in the housing industry, placing
homeownership beyond the reach of most Americans. At the
same time, the traditional source of mortgage credit, the
savings and loan industry, is going tﬁrough a difficult
period. Statistics gathered by the Federal Reserve Board
show that in 1971, savings institutions provided 53% of
total mortgage funds advanced. Today, that share has
dropped to an astonishing 3.6%.

We must therefore look to other sources of capital
to satisfy the demand for mortgage credit in the 1980's.
That demand has been pent up during the last few years
as interest rates have remained prohibitively high.
First-time home buyers among the baby boom generation
could require as much as $200 billion a year in mortgage

money, according to some analysts.
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The Residential Mortgage Investment Act of 1982
gives us an opportunity to tap a source of funds that
has so far invested only 3% of its assets in residential
and commercial mortgages. The $600 billion in public
and private pensions represent a credit potential that
cannot be ignored. According to testimony recently
presented to this committee, pension funds have not
invested in housing because'mortgages have not been
packaged as attractively as other securities. Further,
pension funds have had to overcome barriers imposed by
the Employee Retirement Income Security Act (ERISA) that
have made mortgages in effect an inferior class of
investment.

While the Labor Department has attempted to ease
ERISA restrictions on mortgage lending, the changes have
been insufficient to have any salutary effect. S. 2918
is intended to remedy that problem by exempting certain
qualified mortgage transactions enumerated in the bill from
the prohibited transactions provisions of ERISA, from the
Internal Revenue Code of 1954, and from any contrary
provisions of state law. Such transactions would still
have to meet the prudence and self-dealing provisions of
ER1SA, however, ensuring that pension managers would only
invest in mortgages that are sound, provide a good vield and

constitute arm's length transactions.
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Mr. Chairman, this legislation is an extremely
important measure for the housing industry. It may not
be a panacea for the problems facing it today, but it
offers new hope for a source of mortgage capital which
could in the long run ease the pressure on interest rates.

Perhaps its best feature is that it does not
require the exnenciture of public furds. By enacting
this bill into law, we would not be creating a new
federal program. Rather, we would be removing some of
the impediments that now discourage pension plans from
investing their assets in mortgages and mortgage-backed
securities.

Mr. Chairman, I applaud your leadership in introducing
this legislation and in chairing this hearing for the
presentation of testimony. I need not remind anyone that
little has been done this year to aid the housing
industry. This is one measure which would provide assistance
and at no cost to the taxpayers. T urge this committee,

and indeed the full Senate, to act upon it before adjournment.
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Senator CHAFEE. Good afternoon, ladies and gentlemen. We have
a hearing this afternoon on three measures. The list here carries
the three measures—S. 2232, S. 2860, and S. 2918, which deals with
pension plan investments in the residential mortgage market.

Senator Dole, we are delighted you are here—the distinguished
chairman of the full committee. And I presume that your com-
ments will be in connection with the pension plan investments.

Senator DoLE. I believe all of the bills on today’s agenda are
meritorious. In addition, Mr. Riss is going to be testifying on 2860,
Senator Danforth’s bill.

Senator CHAFEE. Why don't we start with that panel first, then.
If that panel would come up. Is everybody here from that panel?
Mr. Riss from Republic Industries, Kansas City; Joe A. Masterson,
chairman and chief executive officer, Terson, Chicago, Ill.; and
Peter Turza, counsel.

Ngw if you gentlemen could identify yourselves. Which is Mr.
Riss?

Mr. Chairman, I guess we have had a late change. It is Mr. Riss,
Mr. Anderson? Who do we have?

Mr. MasTERSON. This is Mr. Masterson.

Senator CHAFEE. Mr. Masterson. All right.

Mr. WiLkiNsoN. Mr. Wilkinson.

Senator CHAFEE. All right. You are Mr. Wilkinson.

Mr. Turza. Wilkinson and Turza are for Associated Specialty
Contractors.

Senator CHAFEE. OK. And Mr. Riss is in the middle.

Mr. Riss. Yes, sir.

Senator CHAFEE. All right. Go ahead, Mr. Chairman.

Senator DoLe. Could I just say a word? I want to thank you, Mr.
Chairman, for having the hearings on this proposal as well as two
others that I think are meritorious.

Mr. Riss, who is president of Republic Industries, is here to tes-
tify on S. 2860. Republic Industries is a privately owned holding
company headquartered in Kansas City, Mo. His testimony should
be very important to the subcommittee because his company is sub-
ject to withdrawal liability claims of approximately $20 million
even though the acquisition giving rise to the claim occurred before
enactment of Multiemployer Pension Plan Amendments Act of
1980. So on behalf of Senator Danforth and myself I welcome not
only Mr. Riss, but the other members of the panel who will testify
on this measure.

Senator CHAFEE. Well, thank you very much, Mr. Chairman, for
those comments. And I know that the testimony these witnesses
are going to give on S. 2860 affects other companies far beyond
their own—companies that I'm familiar with myself that had a
problem.

So why don’t we start off as listed here. Mr. Riss, why don’t you
lead off? Let’s see, do we have copies of the testimonies here?

Senator DoLE. Yes.

Senator CHAFEE. All right, go ahead, Mr. Riss.
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STATEMENT OF EDWARD RISS, PRESIDENT, REPUBLIC
INDUSTRIES, KANSAS CITY, MO.

Mr. Riss. Mr. Chairman, I would like to thank you and also Sen-
ator Dole for being with us and for listening to my comments
today. I would also thank the committee for allowing me the oppor-
tunity to testify before it.

It is my purpose today to give this committee some insight into
what has happened to a firm already in receipt of astronomical lia-
bility claims brought about by the retroactive application of the
withdrawal liability provisions of the Multiemployer Pension Plan
Amendments Act of 1980.

Republic Industries is a privately owned holding company head-
quartered in Kansas City. On May 4, 1978, Republic entered into
contracts to purchase Johnson Motor Lines. Johnson was a contrib-
utor to a number of multiemployer pension plans. Precontract
analysis of the proposed investment involved, among other things,
an analysis of Johnson's audited financial statements. The same,
very well respected Big Eight accounting firm which audited and
certified Johnson’s financial statements as of December 31, 1977,
also audited Republic statements and those of the Central States
Southeast and Southwest Areas Pension Fund during this same
period. There was no mention, either on Johnson’s balance s*.¢et or
in footnote form of any withdrawal liability, potential or otherwise,
to the Central States Fund or to any of the other pension funds to
which Johnson was a contributor.

Additionally, the labor contracts and pension plan participation
agreements to which Johnson was a signatory and under which
Johnson was obligated to make payments to the various plans were
reviewed prior to the acquisition. These contracts specifically limit
Johnson’s liability to those plans to the contribution per man-hours
specified in those contracts and agreements.

During the ensuing time period after the acquisition, the advent
of motor carrier deregulation, surging interest rates, and a general
rate level labor cost imbalance threatened the liability of Johnson
and other carriers in similar situations. After reviewing and ex-
hausting a number of alternatives, Johnson had little choice but to
announce on July 30, 1980, that it would close its doors and not
accept shipments from customers after August 8 of that year.

From that point on, the orderly liquidation of Johnson proceed-
ed, involving primarily an auction of parts and equipment and the
sale of real estate. The proceeds of those activities were utilized to
fully satisfy all of Johnson’s known obligations and liabilities in a
fair, orderly and timely fashion. Additionally, all of Republic’s
banking debts associated with the Johnson acquisition has been
fully repaid.

As you know, Congress sent the Multiemployer Pension Plan
Amendments Act of 1980 to President Carter on September 19 of
that year, and it was signed by the President on September 26—
nearly 2 months after Johnson elected to cease operation. Its provi-
sions for withdrawal liability—applied after the fact—have result-
ed in claims totaling nearly $20 million being filed against Johnson
by the various pension plans to which Johnson was a contributing
employer. At no time before or after July 30, 1980, until early Octo-
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ber of that year when Johnson received a letter from Central
States reporting its intent to make a claim under the act did any
officer or director of Republic, or to the best of my knowledge any
officer or director of Johnson, have any .knowledge of the act, its
withdrawal liability provisions or any indication that Johnson
might have any liability to Central States or any other multiem-
ploglrpr pension plan, other than the contractual liability mentioned
earlier.

Yet, Republic, as a result of its acquisition of Johnson, is saddied
with withdrawal liability claims imposed retroactively upon it, and
totaling nearly $20 million, after having purchased Johnson some
time before for $16,800,000. The aggregate $20 million claim figure
exceeds not only the purchase price paid for Johnson, but also ex-
ceeds Johnson’s net worth; it exceeds the cumulative net earnings
of Johnson since its inception in 1945; and it, indeed, exceeds the
net worth of Republic Industries itself.

The incredible prospect of our making a lump sum payment of
our aggregate liability claim is mind boggling. The act also pro-
vides an equally onerous formula for determining the amount and
number of payments required to pay off the liability on an install-
ment basis. Under the formula, our annualized payments to var-
ious plans would approach $4 million a year, for a period in excess
of 6 years. This yearly amount greatly exceeds the payments made
by Johnson to the plans during any of its years of full operation.

To protect ourselves against this onslaught of potential liability,
we are currently involved in litigation in four separate Federal dis-
trict courts in which we challenge the constitutionality of the stat-
ute, particularly as it is retroactively applied to Johnson. Our legal
and actuarial fees already exceed a half million dollars, and will
surely increase as the wave of litigation continues.

Additionally, and very important also, we live continually with
the ominous possibility of an adverse court decision at any
moment, triggering the payments I just described. We simply do
not have a great deal of time. That’s why time is of the essence in
this matter.

Senate bill 2860, as written, should be enacted immediately to
eliminate the retroactive imposition of the withdrawal liability pro-
visions of the act. There is, indeed, judicial footing—sound foot-
ing—for such an enactment since there have been some Federal
court decisions to date which had declared the retroactive apphca-
tion of those provisions to be unconstitutional.

I want to take this opportunity, again, to thank you very much
for allowing me to testify. And to again emphasize that in our situ-
ation time is of the essence.

Thank you very much.

Senator CHAFEE. Well, thank you very much, Mr. Riss.

(The prepared statement of Edward S. Riss follows:]
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TESTIMONY OF EDWARD S. RISS
PRESIDENT, REPUBLIC INDUSTRIES, INC.
S. 2860

BEFORE THE SUBCOMMITTEE ON
SAVINGS, PENSIONS, AND INVESTMENT POLICY
SENATE FINANCE COMMITTEE

WASHINGTON, D. C.



28

My name is Edward S. Riss, and | serve as the President of Republic
Industries, Inc. | would like to thank the Committee for allowing me the oppor-

tunity to testify before it this morning.

It is my purpose today to give this Committee some insight ir:to what has
happened to a firm already in receipt of astronomicai liabitity claims brought
about by the retroactive application of the withdrawal liability provisions of the
Multi-Employer Fension Plan Amendments Act of 1980. Perhaps the cruelest feature
of this legislation, as it applies to us, is that this liability did not exist at the
time of our subsidiary's withdrawal from any pension plan. it was instead created
later and applied retroactively te it and other firms going out of business during
the same period. This, of course, effectively denied us the opportunity to seek

any other alternative which might have precluded its imposition.

Additionally, the Act seeks to satisfy this liability, not only by seizing
the assets of the entity ceasing.operation, but also by seizing the assets of any
and all entities within a "controlled group" of corporations, as defined in the
Internal Revenue Code. In our situation, these other corporations operated
independent of the withdrawing entity, were in existence prior to Republic's
purchase of that entity, and are not now participating in any of the business
handled by lhe'enti!y prior to its cessation of operation.

BACKGROUND HISTORICAL INFORMATION

Republic Industries, Inc. is a privetely dbwned holding company, head-
quartered in Kansas City, Missouri. On May 4, 1978, Republic entered into

contracts to purchase Johnson Motor Lines, Inc.
o
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Johnson was a large motor carrier, operating along the Eastern Seaboard
from New England into the Carolinas and Georgia, then through the Gulf states
into Texas. Johnson was a contributor to a number of multi-employer pension

plans. N

The purchase contracts specified that the purchase price paid by Republic
to the stockholders of Johnson would be the net book value per share of Johnson,
as reflected in audited statements of December 31, 1977. The same, very weli-
respected Big Eight accounting firm which audited and certified Johnson's state-
ments as of that date also audited Republic's statements and those of the Central
States Southeast and Southwest Areas Pension Fund. There was no mention,
either on Johnson's balance sheet or in footnote form of any withdrawal liability --
potential or otherwise -- to the Central States Fund or to any of the other pension

funds to which Johnson was a contributor,

Additionally, the labor contracts and pension plan participation agree-
ments to which Johnson was a signatory and under which Johnson was obligated
to make payments to the various plans were reviewed prior to the acquisition.
These contracts specifically limit Johnson's liability to those plans to the amounts
per man-hour specified in those contracts and agreements.

On March 16, 1979, the tnterstate Commerce Commission approved Republic's
application for permission to acquire and control Johnson. On June 14, 1979,
Republic acquired and assumed control qfilJéhnson for a purchase price of approx-

imately $16, 800, 000.

13-927 O—83——3
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During the following year, the advent of motor carrier deregulation,
surging interest rates and a general rate level/labor cost imbalance threatened
the viability of Johnson and other carriers in similar situations. After review-
ing and exhausting a number of alternatives, Johnson had little choice but to
announce on July 30, 1980, that it would close its doors and not accept shipments

from customers after August 8, 1980.

From that point, the orderly liquidation of Johnson proceeded, involving
primarily an auction of parts and equipment and the sale of real estate. The
proceeds of those activities were utilized to fully satisfy all of Johnson's known

obligations and liabilities in a fair, orderly and timely fashion.

Additionally, all of Republic's banking debt associated with the Johnson

acquisition has been fully repaid.

ECONOMIC IMPACT

As you know, Congress sent the Multi-Employer Pension Plan Amendments
Act of 1980 to President Carter on September 15th of that year, and it was signed
by the President on September 26th -- nearly two months after Johnson elected

to cease operation. Its provisions for withdrawal liability -- applied after the fact --

have resulted in the following claims being filed against Johnson by the various

pension plans to which Johnson was a contributing employer:

NAME OF PENSION FUND DATE CLAIM AMOUNT OF
FILING CLAIM . RECEIVED CLAIM

Central States, Southeast and
Southwest Areas Pension Fund /1781 $16,658, 936. 94

New England Teamsters and | .
Trucking Industry Pension Fund N 8/21/81 1,402,961.00
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NAME OF PENSION FUND DATE CLAIM AMOUNT OF
FILING CLAIM RECEIVED CLAIM
Central Pennsylvania

Teamsters Pension Fund 11/23/81 $  B4B,494.00
Trucking Employees of North .

Jersey Local 560 Pension Fund 1/29/8% 599,112,50
Teamsters Council No. 83 of

Virginia Pension Fund 717181 189,107, 00
TOTAL T 519,698,611, 44

At no time -~ before or after July 30, 1980 -- until October of that year,
when Johnson received a letter from Central States reporting its intent to make 2
claim under the Act, did any officer or director of Republic, or to the best of my
knowledge, any officer or director of Johnson, have any knowledge of the Act, its
withdrawal liability provisions, or any indication that Johnson might have any
tiability to Central States or any other multi-employer pension plan, other than
the contractual liability menliou\wed earlier.

Yet, Republic, as a result of its acquisition of Johnson,>is saddled with
wilhgrawal liability claims imposed retroactively upon it, and totalling nearly
$20,000,000, after having purchased Johnson some 14 months before for $16,800,000.
The aggregate claim figure exceeds:

A. T'he purchase price paid for Johnson.

B. Johnson's net worth,

C. The cumulative net earnings of Johnson since its inception in 1945.

D. The net worth of Republic’ lﬁdush:ies, itself.

The incredible prospect of our’;nakingla lump sum payment of our aggregate

claim liability is mind boggling. The Act 21so provides an equally ludicrous

-
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formuix for determining the amount and number of payments required to pay off
the liability on an installment basis. Under the formula, our annualized payments
to the various plans would approach $4,000,000 a year, for a period In excess of
six years. This yearly amount greatly exceeds the payments made by Johnson

to the plans during any of its years of full operation.

To accentuate the problem, the Act requires that these payments begin
within 30 to 60 days after receipt of a claim from a plan. Failure to make any
of the instaliment payments results in the immediate acceleration of the entire

lability.

To protect ourselves against this onsfaught, we are currently involved
in litigation in four separate Federal District Courts, in which we challenge the
constitutionality of the statute, particularly as it is retroactively applied to
Johnson. Ours was the first of over one hundred twenty-five lawsuits that have
been filed and raise similar issues of constitutionality. Our legal and actuarial
fees already exceed one-half million (;ollars, and will surely increase as the wave

of litigation continues.

PROPOSAL FOR A LEGISLATIVE REMEDY

Legislation should be enacted immediately to eliminate the retroactive
imposition of the provisions of the Act. The"financia! impact of the withdrawal
liability provisions is so devastating that the negative ramifications of imposition
of the liability, retroactively or otherwise, far outweigh any positive benefit to

the plans therefrom.
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Senator CHAFEE. To say that this is a troublesome -problem is
somewhat of an understatement.

Mr. Riss. Yes, Senator, it is.

Senator CHAFEE. It's no laughing matter. The whole business of
having a claim that is greater than, as you say, the purchase price
paid for the company—the company’s net worth, accumulative net
earnings of Johnson since its inception in 1945, Is that right?

Mr. Riss. That's correct, Senator.

Senator CHAFEE. Thirty-five years of operation. And it's greater
than the net of Republic Industries itself. Well, I think you make a
pretty good case here. And I know that Senator Danforth is ex-
tremely interested in it and concerned about the situation that has
arisen there. So we will do our best to straighten it out. And we
also will bear in mind your admenition that time is of the essence.

1?gnator Dole, do you have any questions that you would like to
ask?

Senator DoLE. I guess the $64,000 question is if we can agree on
doing what will be suggested by the panelist—if we can do it quick-
ly enough to be of any benefit. We have been informed that this
may be the last week of this session of Congress until late Novem-
ber. When we come back in November, I assume the session will be
limited to appropriations and some other general issues. So there is
still a chance to act this week. Have you had any luck on the
House side?

Mr. Riss. The appropriate House committees have been informed
about S. 2860.

Senator CHAFEE. Your concern is that some court decision will
come? down in the interim. How far have you gotten in these law
suits?

Mr. Riss. Senator, we have, in certain instances, been able to
obtain temporary restraining orders and preliminary injunctions.
However, in a number of the cases we feel that decisions on the
merits will be forthcoming momentarily. If those decisions are ad-
verse, it's our feeling that the plans will then probably be forced to
comply with the statute.

Senator CHAFEE. Well, you will have a little trouble complying
with it, I guess.

Mr. Riss. We would be unable to comply with it.

Senator CHAFEE. All right. Other questions may come up as we
proceed with the other witnesses.

Mr. Anderson? Oh, he didn’t show. Mr. Masterson.

STATEMENT OF JOE A. MASTERSON, CHAIRMAN AND CHIEF
EXECUTIVE OFFICER, TERSON, INC., CHICAGO, ILL.

Mr. MasTtERSON. Thank you, Senator. On behalf of the more than
1,500 employees of the Terson Co., I am pleased to be able to be
here today to bring to your attention some specific instances as it
relates to our company, which are not terribly different from what
you just heard. The numbers are different, but the circumstances
tend to be relatively the same.

Our company—the Terson Co.—is a holding company made up of
a group of diversified food companies scattered around the United
States. Among them was a food company engaged in the commer-
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cial baking business. As a member of the commercial baking indus-
try, we participated in the multiemployer pension plans to the
bakers and confectioners unions and the Teamsters Union. A deci-
sion was made some time ago—back in the late 1970's—to with-
draw from the baking business because it had become a very im-
possible business, and was incurring substantial losses on behalf of
the Terson Co., and its predecessor, Ward Foods. And during that
consideration period, there was obviously no knowledge of the
MPPAA legislation or its potential impact. And, unfortunately, a de-
cision was entered into during 1980 for the termination of the two
remaining baking operations—one in New Jersey and one in Chica-
go—during the time when the MPPAA legislation was being created.
Those decisions were not decisions that were entered into either
quickly or without a good deal of strategic consideration. They
were also not decisions that could either be accelerated in order to
avoid potential MPPAA liabilities, et cetera. They were organized
and what I hope and believe in time will prove to be considered
business decisions that were required to be effected in October and
December 1980.

However, with the implementation of the divestitures, and in
both cases at least portions of the businesses were sold as going
concerns, and a certain part of the businesses were liquidated,
these MPPAA liabilities were imposed upon the company. We have
several law suits currently pending, one of which is in excess of
$3% million by the Interstate Pension Fund. That relates to the
Chicago bakery sale for which we received $1% million in cash, all
of which was used to pay obligations; none of which was retained
by the company. But it was required to be used in the divestiture
of that business. And yet we now have a $3% million claim. We
have several other claims that with the passage of time could also
become significant liabilities. It has required us to qualify our fi-
nancial statements. It has created problems with our trade credi-
tors and our suppliers. And, quite frankly, I think it has the possi-
bility of jeopardizing the jobs of the 1,500-plus employees who I rep-
resent here today.

The claims, either outstanding and/or to become outstanding
with the passage of time under the current legislation, would be
substantially in excess of our company’s net worth, and would
create additional financial hardships on us.

We would like to take the proposal by Mr. Riss a bit further. We
believe that the concept of retroactivity is substantially onerous,
and based on past legislation enactments, somewhat unusual. And
we would like to see the effect of it phased in over a period of time,
and at the earliest, no eaglier than January 1, 1981.

We also are involved in attempting to support modifications in
the original MPPA Act of 1980. We have given testimony in Sena-
:.or Hatch's committee, and we will be an active supporter in the

uture.

Thank you very much for your time.

Senator CHAFEE. Well, thank you very much.

[The prepared statement of Joe A. Masterson follows:]
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STATEMENT OF JOE A. MASTERSON
CHAIRMAN OF THE BOARD AND CHIEF EXECUTIVE OFFICER
OF
THE TERSON COMPANY, INC. AND
TERSON HOLDINGS, LTD.
TO
FINANCE SUBCOMMITTEE ON SAVINGS, PENSION, AND INVESTMENT
POLICY SETS HEARING ON MODIFICATION TO THE MULTIEMPLOYER
PENSION PLAN AMENDMENTS ACT OF 1980 AND PENSION PLAN
INVESTMENTS IN THE RESIDENTIAL MORTGAGE MARKET
RELATING TO S. 2860

ON SEPTEMBER 27, 1982

The Terson Company, Inc. ("Terson") is a corporation
organized under the 1laws of the State of New York with its
principal offices and Beadquarters‘ in Chicago, 1Illinois and
operations in Pennsylvania, Wisconsin, New York, Michigan and
Illinois. Terson, formerly known as Ward Foods, Inc., has since
the 1870's been engaged in the baking and other foods processing
businesses. Among our well known products are Chunky Chocolaté
and Superior Potato Chips.

The imposition of withdrawal liability as mandated by
the Multiemployer Pension Plan amendments Act of 1980 ("MPPAA")
has had a devastating impact on Terson. I will not review the
harsh impact MPPAA has visited on employers and unions and the
100 plus lawsuits outstanding challenging that Act and {ts
constitutionality, because you are well aware of those and that
the proposed amendment would ameliorate some of the harsh
transitional burdens imposed by MPPAA. I, however, would

appreciate the opportunity to inform you of the effect this



36

legislation has had on Terson and why the proposed amendment is
so vital to Terson.

?rior to September 1980, it was decided, as a matter of
long range corporate policy, that the future of the Company and
its employees required the divestiture of certain operations of
the Company. The divestiture and consolidation program, was
initiated and put into irreversible course during 1979 and 1980.
In early October of 1980, the Company's bakery operation in East
Orange, New Jersey was closed. This operation contributed to
five separate multiemployer plans and because of the requirements
of MPPAA, passed only days before the closing of the Néw Jersey
plant, Terson has received demands from two plans for payment of
withdrawal liability aggregating $1,673,958 and requiring monthly
payments of $65,913.25 to be made by Terson to the pension funds.

In December of 1380, Terson sold the assets of its
Chicago bakery operations for $1,500,000 to Interstate Brands
Corpotation. This transaction has resulted in the demand by 2
multiemployer plans upon Terson to pay withdrawal 1liability in
installments over an eight year period totalling $3,484,713.
This amount represents more than twice the. amount the Company
realized from the sale of its assets, and approximately 3/4 of
Terson's net worth. The entire net worth of the Company at March
21, 1981, the time of the demand of this 1liability, was
$4,729,000, The liability asserted is almost $1,000,000 more
than the Company contfibuted to the pension fund during the

entire preceding 10 year period.
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These two difficult business decisions made by Terson
were necessary for the long-term health of the company. When the
decisions were made and the process for carrying them out was
begun, there was no reason to believe that a MPPAA liability of
this magnitude would result. At the time it was unreasonable to
expect that some phase-in period for the new law would be
enacted. This had been the experience with the passage of ERISA
in 1974.

As you know, MPPAA amended the Employee Retirement
Income Security Act of 1974 ("ERISA").  ERISA was the first
comprehensive attempt by the Congress to regulate all aspects of
pension plans, although pre-ERISA regulation was carried out
rader various provisions of the Internal Revenue Code, the Labor-
Management Regulations Act of 1947, and the Welfare and Pension
Plans Disclosure Act of 1958. When ERISA was enacted, it
generally permitted a phase-in of the effective date of its many
provisions. The minimum participation and vesting standards of
Title I of ERISA were to be effective with respect to existing
plans on January 1, 1976. The prohibited transaction rules were
generally not immediately effective on transactions where binding
contracts or commitments were already existing between plans and
party-in-interest. Title IV of ERISA which generally established
the system of single employee plan termination insurance was,
however, effective with the date of enactment, subject to phase-
in provisions.

! On behalf of Terson, I support S. 2860 in its attempt

to mitigate the harsh and devastating retroactive effects of
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MPPAA. I, however, would like to suggest that some further
change in the date 1is appropriate. This appears to be the

direction set by the courts in two cases dealing with the issue

of effective dates of similar pension legislation. Allied
Structural Steel Co. V. Spannaus, 438 U.S. 234, in Nachman

Corporation v. PBGC, 592 F.2d 947 (7th CcCir. 1979) affirmed.
The courts have made it clear that when statutes governing
pension plans are changed creating substantial unforeseen new
liabilities, that there should be a phase~-in of the application
of the law to avoid unfair and unreasonable economic results. In
the ERISA legislation there was almost a 9 month phase-in period
after enactment until the end of May 1975 to give employers a
chance to review their plans and to terminate or continue their
plans under the new statutory scheme.

MPPAA fails to meet the constitutional standards set by
the United States Supreme Court in that it not only failed to
provide for a prospective phase-in period, but it established a
retroactive effective date. In Nachman, in which the
constitutionality of pre~-MPPAA, ERISA was upheld by the Seventh
Circuit Court of Appeals against a due process (reasonableness)
challenge, the court evaluated the burden imposed on employers by
analyzing four factors:

1. the reliance interests of the parties;

2, whether the private interest being impaired is in

- an area that has been subject to regulatory

control in the past;
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3. the equities of imposing the legislative burdens;

and

4. the inclusion of statutory provisions designed to

limit and moderate the impact of the statutory
burden.

The Supreme Court had previously recognized that the
funding of pension plans 1is "an area where the element of
reliance ([is} vital" to the employer. Allied Structural Steel v.
Spannaus, at 234, 246. The Court also stated that:

[Pension] plans, like other forms of insurance,
depend on the accumulation of large sums to cover
contingencies. The amounts set aside are determined by
a painstaking assessment of the insurer's 1likely
liability. Risks that the insurer foresees will be
included in the calculation of 1liability, and the rates
or contributions charged will reflect that calculation.

The occurrence of major unforeseen contingencies,
however eopardizes the insurer's solvenc and

ultimately, the insureds enefits. Dragtic ¢ an%es in
the Iegal rules governing pension_an nsurance unds
e other unforeseen events, can have this etfect.

Los Angeles Dept. of Water & Power v. Manhart, 435 U.S. 702, 721
(Emphasis added).

Applying these legal standards to the Terson situation,
the Committee can see that the contract 1mpa1rmeﬁt by MPPAA was
simply not an “actual, measurable cost® to us because the
reasonable exception was, and is, that the plans are not about to
terminate and do not evén need the funding, according to the
conservative assumptions of the plan actuaries, Moreover, normal
funding of such plans will be an "actual, measurable cost" of

those employers who continue in the industry to bargain with the
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respective unions and who continue to sell products made by their
employees/participants and to pass along the cost of such to
purchasers of the products.

Unlike the situation in Nachman, participants of most
multiemployer plans are not faced with termination of an unfunded
plan. Unlike Nachman, employers in multiemployer plans are not
abandoning their employees. Unlike Nachman, the employer and the
union bargained for the status quo, not the unexpected, unlimited
and potentially economical destruction 1liability imposed by
MPPAA. Unlike Nachman, multiemployer plans are by their nature
ongoing plans where when one employer withdraws, usually another
takes its place or the work force of existing employers expand.

_Finally, the Nachman opinion gave decisive weight to
those ERISA provisions designed to moderate the impact of the

termination liability wherein it stated: -

Perhaps the most important facts distinguishing
ERISA from the Minnesota statute in Allied Structural
Steel are those reveaIxn? the CongressxonaI attem%t to
moderate the impact of the liability imposed. Title IV
provisions represent a rational attempt to impose
liability only to the extent necessary to achieve the
legislative purpose. Congress concluded that it was
necessary to insure unfunded vested Dbenefits and
established a federal corporation for that purpose,.
However, it was also determined that it would not be
possible to maintain an effective insurance program
without imposing some 1liability on employers. The
abuses employer liability was designed to cure included
terminations motivated by a desire to avoid the
continued burden of funding. III Legislative History
at 4741 (remarks of Sen. Williams); II Legislative
History at 3382 (remarks of Rep. Gaydos). Congress was
also concerned that without the risk ~f liability,
employers might wuse promises of higher retirement
benefits for bargaining leverage, knowing that the PBGC
would be required to fulfill the promise.  S.Rep.No.
93-383, I Legislative History at 1155. It was also
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believed that to impose liability would cause employers
to assume a more responsible funding schedule. II
Legislative History at 1873 (remarks of Sen. Griffin).
These first two considerations would not have been
relevant in the Minnesota scheme because no agency was
established to assume primary responsibility for the
payment of benefits.

Acknowledging that employers on the verge of
bankruptcy would be unlikely to terminate pension plans
solely to take advantage of termination insurance,
Congress provided--net— worth limitations on the amount
of potential 1liability. 29 U.S.C. §1362. Congress
also devised other provisions to temper the burdens
imposed. Employers will not necessarily be liable for
the full amount of benefits promised in the plan, since
Congress set a level on the amount of benefits
guaranteed., 29 U.S.C. §1322(b)(3). In Section 1323
Congress required the PBGC to provide optiocnal
insurance to an employer who desires to protect against
this contingent 1liability. Finally, Title IV grants
the PBGC discretion to arrange reasonable terms for the
payment of liability. 29 U.S.C. §1367. Thus Title IV
of ERISA, unlike the statutes invalidated under Due
Process or the Contract Clause does have "limitations
as to time, amount, circumstances [and] need." W.B.
Worthen, 292 U.S. at 434, 54 S.Ct. at 819. Id. at 962,
935.( [Emphasis added]

MPPAA, however, 1is conspicuously lacking in such provisions.
Instead, MPPAA treats withdrawing employers with the sort of

"studied indifference” condemned in Worthen v. Kavanaugh, 295

v.S. 56, 60 (1935).--  — -
In affirming the Seventh Circuit decision in Nachman,

the Supreme Court stated:

Title IV became effective as soon as ERISA was
enacted on September 2, 1974, §4082(a), 29 U.S.C,
$138l(a) and indeed was expressly made partially
retroactive in order to provide insurance coverage to
participants whose plans terminated after June 30,
1974, $4082(b), 29 U.S.C. §1381¢(b). The measure of
coverage, at the outset, was the difference between the
employee's vested benefits under the terms of the plan
(subject to the dollar limitations in §4022(b)(3), see
n. 23, supra) and the amount that could be paid from
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the terminated plan's assets. However, the employer

liability provision, %4062‘ was not made effective at
all during this initia eriod--June to September
1374, Tﬁe'PECC was thus given no right to recover any
part of the insured- deficiencies from employers that
terminated their plans before the Act became effective.

The second period lasted for 270 days after the
enactment of ERISA, or until the end of May 1975.
Again, the PBGC provided insurance coverage for most
under funded nonforfeitable benefits under the terms of
a pension plan terminated during this period. But two
important additional provisions became effective:
§4062(b), the section creating employer liability to
the PBGC, and §4004(f)(4), 88 Stat. 1009, 29 U.S.C.
§1304(£) (4). The latter authorized the PBGC to waive
entirely, or to reduce, its right to recover insurance
payments from any employer who could establish
unreasonable hardship in situations in which the
employer was not able, as a practical matter, to
continue its plan in effect. Section 4004(f) (4)
unequivocally demonstrates that Congress had
deliberately imposed a new liability upon an employer
that terminated its plan during the first nine months
of the operation of the Act. If the employer had a
pre-existing contractual liability, there would have
been no effective way for the PBGC to mitigate it in
hardship cases, since the PBGC could not stop the
employees from suing the employer directly. Moreover,
there would have been no need for insurance except in
cases of insolvency, and in such cases there would have
been no practical reason for mitigation because
recovery from the employer would have been impossible
in any event. On the other hand, in the typical case
in which the employer had protected itself from any
contractual liability, the only possible source of
employer 1liability was §4062's provision for the
recovery by the PBGC of insurance payments made. on
account of unsatisfied nonforfeitable benefits.
Petitioner's definition of nonforfeitable benefits as
excluding from Title IV coverage all benefits for which
the employer is not directly 1liable would have made
§4004 (f) (4) totally inapplicable in the only cases in
which it could have possibly made any difference.

The third period lasted for about seven months
until December 31, 1975, the termination date of
petitioner's plan. Having terminated more than 270
days after the Act became effective, petitioner was not
eligible for a hardship waiver. Its contingent
liability, however, was smaller than it would have been
had {t terminated its plan in the fourth period.
During the third period, the terms of the pension plan
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still measured the outer 1limits of the unfunded
liability. Had petitioner waited another day to
terminate, Title I's vesting standards would. have
become effective, thereby increasing the number of
employees whose benefits would have become vested, see
n. 6, supra, and therefore insurable under Title 1IV.
Petitioner avoided this additional liability by
terminating in the third period. Nachman v. PBGC, 446
U.S. 359 (1380), at 382, 383, 387. ~[(Emphasis added]

The phasé-in period was also the cornerstone in the
Court's decision in Allied, wherein it stated:
Compare the gradual applicability of ERISA, which
itself is not even mandatory. At the outset ERISA di
not go into effect at all until four months after it
was enacted. 29 U.S.C. §1144 (1976 ed.). Funding and
vesting requirements were delayed for an additional
year. $§5§1086(b), 1061(b)(2) (1976 ed.). By contrast,
the Minnesota Act became fully effective the day after
its passage. The District Court rejected out of hand
the argument that employers were constitutionally
entitled to some grace period to adjust their pension
planning. 449 F.Supp. at 651. Id. 249 n. 23, quoting.
[Emphasis added]
Unlike ERISA, no phase-in period was provided under
MPPAA before liability for complete withdrawals became mandatory.~
Unlike ERISA, no provisions were made for hardship exemptions.
Unlike ERISA, there is no 1limit to the withdrawal 1liability
imposed by MPPAA. Unlike the phased-in provisions of the Tax
Equity and Fiscal Responsibility Act of 1982 which this Committee
has just passed and has now become law, MPPAA had no phase-in
provisions to ameliorate its draconian economic impact on Terson.
I respectfully commend the Committee for- taking prompt
action to change the effective date of MPPAA consistent with the
decisions of the District Court in California, holding the

retroactive period unconstitutional. I further respectfully
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submit that Terson's reliance on its obligations wunder its
collective bargaining agreements and its reliance on ERISA as
construed by the United States Supreme Court should be the
governing principles of this Committee in taking steps to cure
the constitutional problems associated with the effective date of
MPPAA. Consonant with those principles, I submit that the
effective date of MPPAA should be, at least, January 1, 1981, to
provide for a phase-in period to temper the unreasonable and
unfair economic burden foisted upon Terson and other employers
who had pre-September, 1980 commitments which were realized
during the period between September 26th and December 31lst, 1980.
Thank you for this opportunity to address the

Committee.
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Sendtor CHAFEE. You cite this Natchman case several times. 1
think that would have helped Mr. Riss in his situation. But I guess
the court is still out on that. In other words, the way you cite the
Natchman case—I should think it would apply to your situation;
apply to Mr. Riss’. But Mr. Riss—his company is still tangled up in
court on this.

Mr. MasTersoN. We are also, Senator, still tangled up in court.

Ser;ator CHAFEE. All right. Senator Dole, do you have any ques-
tions?

Senator DoLE. No.

Senator CHAFEE. OK. Mr. Wilkinson.

STATEMENT OF ROBERT L. WILKINSON, PRESIDENT,
ASSOCIATED SPECIALTY CONTRACTORS, INC., BETHESDA, MD.

Mr. WiLKINSON. Mr. Chairman, I'm going to abbreviate my re-
marks in the interest of time. You will have the full statement, of
courss, filed with the committee for inclusion in the hearing
record.

I'm Robert L. Wilkinson. I'm appearing here today as president
of the Associated Specialty Contractors, Inc., which is an umbrella
organization of eight large national specialty contractors associ-
ations, all of which are employers. Altogether in the segments of
the industry that we represent, we have 165,000 business establish-
ments, and about 1,300,000 employees. We have employers who are
participants as both contributors and as trustees in thousands of
multiemployer pension plans.

I am accompanied here by Peter Turza of Gibson, Dunn &
Crutcher, who is our legal counsel on pension matters.

We are appearing today to express our support for the thrust of
Senate bill 2860. This bill would eliminate the retroactive applica-
tion of the withdrawal liability provisions of ERISA, as amended by
the Multiemployer Pension Plan Amendments Act of 1980.

We would also like to express our appreciation to you, Mr. Chair-
man, and to Senator Dole for listening to our testimony.

We do not have the chronicle of very serious problems to report
as described in the preceding testimony, although we have had a
few problems among some employers. But we are greatly concerned
about the retroactive provisions—of MPPAA as well as a number
of other provisions of MPPAA that are causing really horrendous
problems to employers who are participating in multiemployer pen-
sion plans.

I will just briefly comment, although I am sure you gentlemen
already realize this, that until ERISA was adopted, the participants
in multiemployer pension plans thought that their sole obligation
was to pay a certain number of cents per hour worked toward the
pension plans. With ERISA’s passage, Congress added the obliga-
tion of requiring that employers pay for unfunded guaranteed
benefits if the pension plan terminated. However, it was not until
1978 with the Federal circuit court’s decision in Connolly v. PBGC
that the court ruled that a multiemployer plan was a defined bene-
fit plan covered by termination insurance.

The imposition of liability under the ERISA plan termination in-
surance program was limited in a few respects. However, these

13-927 0—83——4
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limitations were eliminated by the 1980 amendment. Congress real-
ized even in 1974 that the termination insurance scheme did not
work for multiemployer plans and delayed the effective date of
mandatory insurance coverage, subsequently extending a delay
period until a new program could be worked out. We feel that this
threat of very serious consecluences to all pension plans, the pres-
sure that was involved on all of us at that time—not only on Con-
gress but those of us representing employers—resulted in the
flawed political compromise which we now call MPPAA. .

Essentially, this was an attempt to deal with difficulties that had
been created in 1974. However, unfortunately, they did not solve
the Kroblem. The withdrawal liabilities imposed by MPPAA were
much more severe on most employers than the ERISA termination
liability provisions.

It is true that the severity of the impact of changes was reduced
for construction employers. And, therefore, because of the special
construction industry withdrawal rules, we in the construction in-
dustry supported MPPAA as the lesser of two evils.

However, we are of the view that MPPAA'’s scheme for imposing
withdrawal liability on employers violates the U.S. Constitution.
We agree entirely with Mr. Riss’ analysis. And, in fact, the ASC
has filed an amicus curiae brief in a case somewhat similar to Mr.
Riss’ case supporting the view that MPPAA is unconstitutional.

~We believe that a partial breakthrough on this was accomplished
by one judge who in two cases has thrown question on—in fact, has
ruled that—the retroactive provision is unconstitutional. We hope,
of course, in other cases like Johnson Motor Lines, they follow that
decision on retroactivity.

The bill now before the Senate—Senate bill 2860—would provide
relief to employers like those who are testifying today, and quite a
few others, by eliminating withdrawal liability for employers who
withdrew prior to the MPPAA enactment date. We support the
basic concept of this bill. .

We have, in fact, proposed similar relief for such employers in a
comprehensive package of legislative amendments, which were pre-
sented to the chairman of the Senate Labor Subcommittee on July
28, 1982, copies of which were subsequently sent to all Senators.
And this was a subject that you and I have discussed in the past,
Mr. Chairman.

Major justification for a retroactive imposition of withdrawal lia-
bility, namely, to discourage employers from withdrawing from
plans prior to MPPAA's passage, became weaker and weaker as en-
actment became more imminent. If Congress were faithful to the
stated reasons for retroactivity, it would have eliminated the provi-
sion in the final stages of the legislative process. This, however,
Congress failed to do. The ASC believes that Congress should cor-
rect its oversight.

The ASC’s proposal to eliminate retroactive withdrawal liability
is one of 15 amendments that is proposed to make MPPAA more
bearable for employers. Other proposals include limiting the
growth of unfunded vested benefits of multiemployer plans by per-
mitting only financially secure plans to grant past service benefit
increases and past service credits; imposing a risk related premiu.a
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on plans so that plans which pose a greater risk to the Pension
Benefit Guaranty Corp. insurance system will pay a reasonably in-
creased premium; increasing protections for employers against con-
tribution increases while a plan is in reorganization; facilitating
the sale of assets by reducing the incidence of withdrawals; and re-
quiring the PBGC to prescribe actuarial assumptions to be used in
calculating a plan’s unfunded vested benefits for withdrawal liabili-
ty &urposes.

nator CHAFEE. Mr. Wilkinson, your time is up. And I would
say this. This is a very simple bill, which eliminates the retroacti-
vity feature and moves it up to a certain date. Now if we proceeded
with these suggestions you have here, this bill surely wouldn’t pass
in this session.

Mr. WiLKINSON. I understand that.

Senator CHAFEE. So by coming forward with these suggestions,
you would really be sinking 2860 unquestionably because these in-
volve a whole new area of complexity that we just aren’t prepared
to get into. Today is Monday and the leader says we are going to be
out of here Friday, and nothing is transpiring in either branch
today, that is, on the floor. That gives us Tuesday, Wednesday,
Thursday, and Friday, which is 4 days. So this is just no occasion
for getting into anything beyond the changing of the date.

Now I think the points you make have some validity to them for
future reference, if we can ever get into this morass again. It's not
an area that I think any of us are anxious to deal with. The whole
ERISA field is so complicated.

I don’t know whether you want to proceed reading these or do
you want to stick with just urging {)assa e of 28607

Mr. WILKINSON. Mr. Chairman, I think you have made the point
that brings us here really. We recognize the urgency of this partic-
ular piece of legislation. We are extremely sympathetic to the em-
ploEers that are involved in it. We would not want the complexity
of ERISA to prevent Congress from acting further in the future.
We don’t expect anything, obviously, this year on the other por-
tions of this reform. But we don’t want the committee to feel that
this refor;n would take care of the problems of ERISA to employers
in general. -

nator CHAFEE. Well, I recognize that. I agree with that. I think
for every person we straighten out today if 2860 should pass, there
must be others who have equally urgent problems. And we will
bear your recommendations in mind.

Mr. Turza, do you have a statement?

Mr. Turza. Senator, I would just like to add that there is a coali-
tion of about 24 trade associations that is working to come to agree-
ment on supporting comprehensive amendments to ERISA. We
hope to get results in about the next week or two and present these
to the committee at a later date.

Senator CHAFEE. I think by later date you are meaning next cal-
endar year?

Mr. Turza. Yes. I think realistically we do not expect enactment
in this Congress. But there are many employers who do very dra-
matically need relief from the provisions of the multiemployer
amendments. A great deal of effort has been expended in trying to
get many, many employers together to agree on this relief. And I
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think we will be looking to the next Congress to try to move that
legislation.

Senator CHAFEE. Well, since I am up for reelectioni and I can't
make any promises, it's a very nice thing to have the chairman
who will clearly be not only the chairman but will be here.

Senator DoLE. I will be glad to look into it. He will be here, too.

Senator CHAFEE. I guess the best we can say, Senator Dole, is
that we will be lisiening and trying to look into it because we are
conscious although this isn’t our favorite area to delve into.
[Laughter.]

OK. Fine. Anything else you gentlemen want to raise?

[No response.}

Senator CHAFEE. Well, again let me say that we will convey all of
this to Senator Danforth and he will be extremely interested.

[The prepared statement of Robert L. Wilkinson follows:]
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Statement of Robert L. Wilkinson on Behalf of
The Associated Specialty Contractors, Inc.
Before the Subcommittee on Savings, Pensions and
Investment Policy of the Committee on Finance of the
U.S. Senate on S. 2860

September 27, 1¢€82

Mr. Chairman, my name is Robert L. Wilkinson, and I am
appearing today as President of the Associated Specialty
Contractors, Inc. ("ASC"). ASC is an "umbrella" organization
of eight national associations/*/ of construction specialty
emplcyer contractors. The segments of the construction
industry represented by &SC affiliates ccnsist of about 165,000
busiress establishments with annual sales of about $63 billion
and 1,300,000 employees.

Appeatring with me today 1s Peter H. Turza of the law
firm of Gibson, Dunn & Crutcher. ¥r. Turza serves as counsel
to ASC on pension matters.

We are appearing today to express cur support for the
thrust of S. 2860. This bill would eliminate the retroactive
application of the withdrawal liability provisions of the
Employee Retirement Inccme Security Act of 1974 ("ERISA") as

amended by the Multiemﬁloyer Pension Plan Amendments Act of

*/ Mason Contractors Association of America, Mechanical
Contractors Association of America, Inc., National Association
of Plumbing, Heating and Cooling Contractors, National
Electrical Contractors Associatioi, Naticnal Insulation
Contractors Association, National Roofing Contractors
Association, Painting and Decorating Cecntractors of America,
and Sheet_ Metal and Air Conditioning Contractors National
Association, Inc.
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1980 ("MPPAA"). We would also like to express our appreciation

to you, Mr. Chairman, and to the Committee for permitting us to

testify today.

1. EROM ERISA TO MPPAA

Prior to the enactment of ERISA, the sole obligation
of unicnized employers regarding benefits under Taft-Hartley
pension trusts was to make contributions on a
cents-per~hour-worked or cents-per-unit-of-production basis
pursuant to their collective bargaining agreements. The joint
boards of trustees which ran the trust funds decided what
benefits could be supported by employer contributions.

With ERISA's passage, Congress added to the
obligations of employers contributing to multiemployer plans by
requiring them to pay for unfunded guaranteed benefits if the
pension plans terminated. It was not until 1978, however, that
a federal circuit court ruled that a multiemployer plan was a
defined benefit plan covered by termination insurance. See,

Connolly v. PBGC, 581 F.2d 729 (9th Cir. 1978), cert.

denied, 440 U.S. 935 (1979). The imposition of liability
under the ERISA plan termination insurance program was
ameliorated by the following factors: a thirty percent of net
worth limit on liability for each plan (if an employer were
associated with more than one terminated plan, its total
liability could exceed thirty percent of net worth); a promised

Contingent Employer Liability Insurance ("CELI") program to
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insure employers against liability; a cdelayed effective date
for mandatory guarantees by the Pension Benefit Guaranty
Covporation ("PEGC"); and plan termination, a relatively rare
occurrence, being the event triggering liability.

Realizing even in 1974 that the termination insurance
scheme did not work for multiemployer plans, Congress delayed
the effective date of mandatory insurance coverage and
subsequently extended this delay period until a new program for
multiemployer plans could be developed. The general consensus
was that if the ERISA insurance program became mandatory, it
would be econemically advantageous for certain plans with large
unfunded lizbilities to voluntarily terminate and dump their
liabilities on the insurance system. The 30 percent of net
worth limit on liability would have shielded contributing 7
employers from the greater liability of funding these plans'
berefits. I1f these plans as well as certain others
experiencing financial difficulties terminated, the insurance
premium reqguired from continuing plans was estimated to be as
high as $80 per participant per year. Such a premium would
have destabilized healthy multiemployer plans and accelerated
their decline.

In addition, ERISA's imposition of liability on>
employers who had contributed to a plan during the five years
preceding the plan's termination encouraged employers to
withdraw from a plan at the first sién of plan decline in order

to avoid being part of a "last man's club."
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With the threat of mandatory insurance coverage going
into effect and the continued Congressional commitment to some
type of plan termination insurance program, a flawed political
compromise called MPPAA was enacted into law. Essentially,
MPPAA was an attempt by Ccngress to deal with the difficulties
it had created for itself in 1974 by establishing the plan
termination pregram.

The withdrawai liability imposed by MPPAA on emplcyers
in most affected industries was more severe than the ERISA
termination liability in that: the thirty percent net worth
limit was repealed; the CELI promise was eliminated; the event
triggering the imposition of liability was changed from plan
termination to the more frequent withdrawal of an employer from
a plan; and a mandatory guarantee proyrem was finally
established. The severity of the impact of these changes
however, was reduced for construction employers by the special
MPPAA construction industry withdrawal rules which made

possible construction employer support for MPPAA.

ITI. UNCONSTITUTIONALITY OF MPPAA

ASC is of the view that MPPAA's scheme for imposing
withdrawal liability on employers, whether construction or not,
violates the United States Constitution.

Recently, ASC filed an amicus curiae brief

supporting the plaintiff employer in Keith Fulton & Sons, Inc.

v. New England Teamsters and Trucking Industry Pension Fund,
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No. €1-2738 (D. lMass., filed Oct. 27, 1981). We argued in our
brief that MPPAA's requirement that a withdrawing employer
assume an enormous liability beyond that attributable in any
way to his cenduct vis-a-vis his employees or the plan violates
the Due Process Clause of the Fifth Amendment. We also argued
that Congress' delegation to private groups (i.e., plan
trustees) the public wuthority to define and adjudge propert?
rights of others without potential de novo review of a court

of law also violates due process.

We also agree with many of the theories advanced by
others that MPPAA is uncenstitutional. We particularly agree
that MPPAA's retroactive :mposition of liability upon employers
who withdrew prior to September 26, 1980 {MPPAA's enactment
date) and after April 28, 1680 is unconstitutional. This

positicn was accepted by Judge Hill in Shelter Framing Corp.

v. Carpenters Pension Trust for Southern California,

3 ZBC 1683 (BNA) (C.D. Cal., July ¢, 1982) and G_& R Roofing

Company v. Carpenters Penzion Trust for Southern California,

3 EBC 1683 (BNA) (C.D. Cal., July 9, 1982). We think Judge
Hill's opinion, to the extent it deals with the retroactivity
issue, is correct, and we hope courts in other cases like

Johnson Motor Lines v. Central States, Southeast and South-

west hreas Pension_ Fund, No. 81 C 3703 (N.D. Ill., filed

July 1, 1981) will follow his decision on retroactivity.
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I1I. LEGISLATIVE SOLUTIONS

S. 2860 would provide relief to employers like those

in Johnson Motor Lines and Shelter Framing Corp. by

eliminating withdrawal liability for employers who withdraw
prior to MPPAA's enactment date. Reserving the right to
further review certain technical aspects of the bill, ASC
supports the basic concept of S. 2860 to eliminate the
imposition of liability for withdrawals prior to September 26,
1980. In‘fact, ASC proposed similar relief for such employers
in a comprehensive package of legislative amendments

(Sections 112 and 113 of ASC's proposed bill) which were
presented to the Chairman of the Senate Labor Subcommittee on
July 28, 1982. Copies of the ASC proposals were subsequently
sent to all Senators.

The major justification for a retroactive imposition
of withdrawal liability, namely to discourage employers from
withdrawing from plans prior to MPPAA's passage, became weaker
and weaker as enactment became more imminent. 1f Congress were
faithful to the stated reason for retroactivity, it would have
eliminated the provision in the final stages of the legislative
process. This, however, Congress failed to do. ASC believes
that the Congress should correct its oversight.

ASC's proposal to eliminate retroactive withdrawal
liability is one of fifteen amendments it has proposed to make

MPPAA more bearable for employers. OCther proposals include:
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Limiting the growth of unfunded vested benefits
of multiemployer plans by permitting only financially
secure plans to grant past service benefit increases and
past service credits;

.. Imposing a risk-related premium on plans so that
plans which pose a greater risk to the Pension Benefit
Guaranty Corporation ("PBGC") insurance system will pay a
reasonably increased premium;

. Increasing protections for employers against
contr;bution increases while a plan is in reorganization;

. Facilitating the sale of assets by reducing the
incidence of withdrawals; and

.. Requiring the PBGC to prescribe actuarial
assumptions to be used in calculating a plan's unfunded
vested benefits for withdrawal liability purposes.

Since ASC's presentation of its legislative package in

July, we have joined forces with at least fifteen other

employer trade associations in developing a proposed bill which

will provide relief-from various aspects of MPPAA for most
covered employers. Members of the coalition represent
employers in such diverse industries as construction, food
processing and distribution, graphic arts, and apparel
manufacturing. We are very near finalizing the coalition's
legislative amendments which we believe will form the
foundation for comprehensive relief from the excesses of MPPAA.

We wish to bring to the attention of this Committee,

Mr. Chairman, that there are a large number of employers

throughout the country who have been adversely affected by

MPPAA in one way or another. ASC believes, as do the other

members of the broad-based and growing coalition of employers
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o34 <l ¢ are & part, that the Congrezsz sheuld grovide
corprenensive relief for all affected erzloyers. (e hoge to be
zzl2 IS wIvE vwith oyew, Mr. Chairman, and the other ~ertars of
the Ccrmittze in sclving the retrcactive liabilizy prcélem and,
in general, wc make life liveable again fcr employers covered
e rulziemployer tlans

Thenxk vcu, Mr. Chairman, for ydur attenticn. Ve would

Senator DoLE. There is a chance, Mr. Chairman, that we will be
having our last markup meeting, before we come back in November,
tomorrow afternoon at 2 or 2:30. It may be possible to add S. 2860
to one of those bills.

Senator CHAFEE. Well, on that high note——

Mr. Turza. May I just add that we may have certain technical
comments on the language of S. 2860. We, of course, don’t want to
go into them now.

Senator DoLE. Don'’t tarry too long.

Senator CHAFEE. No. This is a case where time is of the essence.
[Laughter.]

OK. Fine. Thank you.

Mr. Riss. Senator, I don’t have to say how much we would appre-
ciate that.

Mr. MasTERSON. Senator, if I could ask just one last question, S.
2860, as it currently stands, only moves the enactment date up to
September 26, I believe. Is there any reason for any optimism that
it could be moved up to January 1, 1981?

Senator CHAFEE. I couldn’t say that flatly here without knowing
the pros and cons; whether we would be opening a whole hornet’s
nest of problems for us by going forward to another date. I just
don’t know.

Senator DoLE. We are going to be looking at that between now
and tomorrow afterncon.

Mr. MastERsoN. Thank you.

Senator DoLE. You might want to visit with staff, too.

Senator CHAFEE. Yes; if you can convince them because this is a
technical field. I think it would be worthwhile spending some time
with them.

OK. Fine. Thank you very much, gentlemen.

Why don't we take Mr. Kent Christison on S. 2232, a bill that
Senator Helms is interested in.

Now Senator Helms was unable to be here this afternoon, but he
has a statement in support of this measure which applies to a Mr.
John Pope in North Carolina. So we will submit Senator Helm’s
statement for the record.

[The prepared statement of Senator Helms follows:]
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PREPARED STATEMENT OF SENATOR JESSE HELMS

Mr. HeLMs. Mr. Chairman, members of the committee, thank you for the opportu-
nity to appear before you today to testify on behalf of S. 2232. It is an honor and a
privilege to be here. N

S. 2232 is a bill for the private relief of Mr. John W. Pope, a taxpayer in North
Carolina. At the outset, let me say that I did not offer this bill without giving it
serious thought. A private relief bill is a bit unusual in most cases and very unusual
for me. But I have studied carefully the predicament John Pope found himself in,
and I have concluded this is the fairest and most equitable way to help him.

Mr. Pope had a pension plan with his company, Variety Wholesalers, Inc. The
plan was terminated in 1976, and there was a distribution of all the plan’s assets in
December of that year except for an insurance policy on Mr. Pope’s life. Mr. Pope
wished to purchase the life insurance policy but could not because the Department
of Labor and the IRS considered the transaction to be prohibited under ERISA.

In early 1977 Mr. Pope established a rollover IRA account with the proceeds from
his payout. Also in early 1977, the DOL/IRS changed its regulations governing the
sale of a life insurance policy by a pension plan to allow such a sale. Mr. Pope was
able to purchase his policy, and he promptly deposited these funds in a rollover IRA
account. A complete rollover of all funds received by Mr. Pope from the terminated
pension plan was thus accomplished within 60 days of the plan’s termination.

The IRS audited Mr. Pope’s 1976 and 1977 tax returns and disallowed the entire
rollover because of a technicality that requires ail payouts to be made within 1 cal-
endar year. The IRS assessed an income tax deficiency, plus interest and a substan-
tial penalty.

Mr. Chairman, Mr. Pope has been unjustly penalized by the IRS because DOL/
IRS changed the rules regarding the sale of a life insurance policy by a pension
plan. When Mr. Pope’s pension plan was terminated, DOL/IRS regulations barred
the sale of his life insurance policy. But within weeks the DOL/IRS changed its reg-
ulations to allow such a sale.

Congress never intended to penalize taxpayers who comply with requirements of
the Employee Retirement Income Security Act, but who nevertheless face adverse
treatment by the IRS because the payout of the proceeds of a terminated pension
plan straddles 2 calendar years.

Mr. Chairman, my bill simply provides that in the administration of the provi-
sions of section 402(aX5) of the Internal Revenue Code of 1954, that portion of the
distributions received by Mr. Pope from the Variety Wholesalers, Inc., pension plan
during December 1976 and January 1977, and deposited into an individual retire-
ment account described in section 408(a) of the Code, shall be treated as a qualifying
rollover distribution and shall not be included in gross income. The bill would also
allow Mr. Pope to file a claim for credit or refund which is attributable solely to the
enactment of my bill within 1 year after the date of its enactment.

Mr. Chairman, thank you again for the opportunity to testify before you today. I
urge you and other members of the committee to support S. 2232. Thank you.

Senator CHAFEE. All right. Mr. Christison. Have I got the correct
pronunciation? :

Mr. CHrisTisON. That’s correct. Christison.

Senator CHAFEE. Why don’t you proceed?

STATEMENT OF KENT CHRISTISON, ATTORNEY, POYNER,
GERRAGHTY, HARTSFIELD & TOWNSEND, RALEIGH, N.C.

Mr. CHrisTisON. To identify myself again, I am Kent F. Christi-
son. I'm an attorney in Raleigh, N.C. And today I am accompanied
by a partner of mine, Lacy H. Reaves, to my right who is also a
practicing attorney in Raleigh. And to my left is a representative
of North Carolina National Bank out of Charlotte, Mr. Tom Payne.

We appreciate the opportunity to appear before you today. And
as noted in the detailed memorandum, which I have submitted in
support of this legislation, we are appearing to give testimony with
respect to Senate bill 2232. That bill was introduced by Mr. -Helms
in March 1982 to give equitable tax relief to John and Joyce Pope.
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If I may for a moment, to refer to your comments, the pension
area is quite complicated. And this is an example where a compli-
cation and a technicality in the pension area has resulted in an ex-
treme tax consequence to an unwary taxpayer.

The technicalities of compliance with IRA rollovers are compli-
cated enough. In this case, the effectiveness of the tax law was™ur-
ther defeated, I believe, because we had some governmental agen-
cies who were involved in the control of assets that were in the
pension plan at this time. And because of their uncertain regula-
tory policy with respect to those assets, the taxpayer and the trust-
ee, North Carolina National Bank, were led into a situation of non-
compliance with the technical rules.

For that reason, I think, in this unusual circumstance that the
taxpayer merits relief via private legislation. If I may, I would like
to summarize the facts and circumstances. And, hopefully, in a
very summary fashion which will justify that relief.

Mr. Pope was a participant in the pension plan of Variety
Wholesalers, Inc., which was terminated effectively and duly in
February 1976. The assets in his account with that pension plan
was comprised of cash and an insurance policy on his life with a
specified cash reserve value. Pursuant to the Pension Benefit Guar-
anty Corporation authorization, the assets were scheduled to be dis-
tributed in December 1976, and the trustee, in fact, started distri-
bution in the middle of December 1976.

Mr. Pope wished to maintain his insurance policy, and also defer
the immediate tax consequences on the distributions by effecting a
tax free rollover as is allowed under the code under section 408.
Unfortunately, at the time the IRA’s—individual retirement ac-
counts—were not permitted to own insurance policies. Mr. Pope,
therefore, revised his election and entered into a transaction or
proposed transaction with the trustee whereby he would buy his in-
surance policy for its cash reserve value, thereafter receive the
policy and the resultant cash proceeds in the plan, and subse-
quently roll those over within 60 days to an IRA.

Again, unfortunately, there was a regulatory obstacle. At that
time, the Department of Labor and the Internal Revenue Service
considered, pursuant to a regulation, that the sale of insurance
policies by a plan to an insured participant was a prohibited trans-
action, which was subject to penalties and which was subject to tax.

Therefore, he was unable to accomplish, at least during 1976, the
actual IRA rollover. The regulation which I cite, which was, as I
said, promulgated by the Department of Labor and the Internal
Revenue Service, was a subject of criticism, a subject of uncertain-
ty, and, in fact, a subject of quite a bit of noncompliance during
1975 and 1978. -

The Federal Register would reflect that there were numerous ap-
plications for individual exemptions from the particular prohibited
status of the transaction. Accordingly, the Internal Revenue Serv-
ice and the Department of Labor were rather liberal in their en-
forcement policy with respect to the exempt status of the proposed
foolicy sale. And, in addition, there was anticipation that the regu-
ation would change.

The regulation did not change during 1976. The trustee, NCNB,
was uncertain as to the regulatory status, noting that other institu-
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tional investors engaged in noncomplying acts with the hope that it
would subsequently be exempt through a class exemption from pro-
hibited status. NCNB advised the taxpayer in 1976 that they would
have to maintain the policy. However, it proceeded to distribute a
portion of cash proceeds of the pension account in December 1976.

Subsequently, in January 1977, prior to official notice of a class
exemption for the prohibited transaction, the trustee distributed
the insurance policy and the proceeds. That is, the insurance pro-
ceeds were purchased by Mr. Pope, and he then rolled over the in-
surance proceeds and the cash proceeds which he had received in
December to an IRA within 60 days.

The problem, if I may have just a few more seconds——

Senator CHAFEE. You go ahead. Mr. Pope certainly was embark-
ing on a difficult future here, wasn’t he?

Mr. CurisTisoN. I hepe that it’s adequately explained in the de-
tailed memorandum which I have submitted.

The probléms that Mr. Pope faced was that because of the com-
plications of the code requirements, he was forced to rely on a
trustee in hopes that a tax free rollover would be effected. In addi-
tion, we had a very unsure and cloudy regulatory situation.

As you probably know, the Internal Revenue Code requires that
in order to be eligible for a lump sum distribution and subsequent-
_ ly a tax free rollover, all proceeds, all terminating proceeds, from a
plan must be accomplished in 1 year. This creates a very difficult
situation where a plan is terminated toward the ‘end of the year
because the definition of a lump sum distribution requires all pro-
ceeds to be received in 1 calendar year of the taxpayer.

Now the complications, and what I think merits the relief to Mr.
Pope in this particular instance, are that we had other difficulties
that were at work which resulted in a defective rollover. No. 1, we
had a very unsure regulatory posture, the posture of the sale of in-
surance policies to an insured participant. That particular regula-
tion was subsequently amended in June 1977, effective retroactive
to January 1975. The unsure regulatory policy contributed toward
the defective rollover that was accomplished by the trustee in this
instance.

Second, the revenue agent who reviewed the returns for Mr.
Pope was not aware of the regulatory circumstances that prevailed
in 1976, nor was he aware that the regulation had been changed, so
that retroactively the sale of insurance policies was allowed. And,
finally, Mr. Pope was in a position where he must rely on a trust-
ee, who, again, was trying to rely on an uncertain regulatory policy
to effect a tax free rollover.

All these factors were beyond his control and yet he, who be-
lieved that he had effected a rollover and did roll over the proceeds
within a 60-day period, was faced with a rather catastrophic tax
res_glt. That is, $73,000 plus of tax assessment, which has been duly
paid.

I might note that in this private legislation, which is an attempt
to seek justice and equity in tax administration, that no tax reve-
nue is, in fact, lost to the Government because upon distribution of
the terminating proceeds from the pension plan, from an IRA,
after Mr. Pope reaches age 592, the proceeds will be then taxed as
ordinary income._
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Senator CHAFEE. What are you specifically asking us to do?

Mr. CHrisTisoN. The Senate bill 2232 proposes to qualify the
split-year distribution which was received by Mr. Pope in Decem-
ber 1976, January 1977 as a qualified rollover distribution. And
tl;ereby cure the defective rollover which technically he is guilty
of.

hSenator DoLE. I have been advised there is no other case like
this.

Senator CHAFEE. Did you say he has paid his tax?

Mr. CHrisTIsSON. He has been assessed and paid $73,000 plus tax.

Senator DoLE. He’s got a problem.

Senator CHAFEE. He must be intensely interested in this legisla-
tion.

Mr. CHrisTisON. He'’s very intensely interested. And as you can
see, the problem is even worse because you are assessed that tax
and yet you do not have the proceeds that are now in an IRA—
trapped in an IRA—to pay the tax. If he were to take those pro-
ceeds out of the IRA which he rolled over and which was not recog-
nized as a tax free rollover, he would be penalized 10 percent of the
amount in the IRA account. There are extreme penalties for pre-
mature withdrawal from an IRA. He is incurring a 6-percent penal-
ty each year for excess contributions to an IRA account. These are
all regulatory provisions.

Senator CHAFEE. Generally, what kind of luck does Mr. Pope
have on things? It seems to me everything just broke wrong here.

Mr. CHrisTisON. He has hired a——

Senator CHAFEE. I won't pursue that. That’s an unfair question. I
hope he is luckier in other things than he was in this transaction,
which seemed to be ill-starred.

As Senator Dole mentioned, I understand this is really a unique
situation. And as you pointed out, the Treasury is going to get the
revenue eventually but not at this time and in this fashion.

Well, thank you very much, gentlemen.

Do you have any questions, Senator Dole?

Senator DoLE. No. This might be another very small matter that
we might be able to take care of tomorrow.

Mr. CHrisTiSON. We appreciate your time.

Senator CHAFEE. Thank you. I take it that you have talked with
the staff on this also. Is the staff aware of it?

Mr. CHrisTiSON. Yes, sir.

Senator CHAFEE. Thank you very much.

{The prepared statement of Kent Christison follows:]
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MEMORANDUM

TO: Subcommittee on Savings, Pensions, and
Investments of the Committee on Finance
United States Senate -

FROM: Poyner, Geraghty, Hartsfield & Townsend, Attorneys for
John W. and Joyce W. Pope (Kent F. Christison and
Lacy H., Reaves)

RE: S223% - Bill Introduced by Mr. Helms for Relief of
John W. and Joyce W. Pope

This Memorandum is submitted by the undersigned on
behalf of John W. and Joyce W. Pope for introduction on the
record in respect to the hearing conducted by Subcommittee on
Savings, Pensions, and Investments of the Committee on Finance,
United States Senate to consider SENATE BILL 2238, This bill
was introduced by Senator Helms on March 18, 1982 for the pur-
pose of achieving equitable tax relief for John W. Pope and
Joyce W. Pope (sometimes jointly referred to as "Taxpayer").

SUMMARY

Taxpayer was a participant in the Pension Plan of
Variety Wholesalers, Inc. ("Plan") which was duly terminated on
February 20, 1976. At termination, the balance of Taxpayer's
account consisted of cash and an insurance policy with a speci-
fied cash reserve value. Pursuant to the authorization of the
Pension Benefit Guaranty Corporation (PBGC), North Carolina
National Bank, Trustee of the Plan ("Trustee"}, began distri-
bution of Plan assets in December, 1976. Taxpayer desired to
maintain the insurance policy in his account and defer immediate
tax on distributions by effecting a tax-free rollover of ter-
minating plan distributions to an Individual Retirement Account
(IRA) under Section 408, Internal Revenue Code ("IRC"). An IRA
was not permitted to receive and own an insurance policy under
applicable law. Taxpayer therefore elected to purchase his
insurance policy from the Plan at its cash surrender value with
purchase proceeds and policy thereafter being distributed to him
from the Plan. However, the sale of individual life insurance
contracts by a pension plan to a participant insured thereunder
was considered by the Department of Labor (DOL) and the Internal

13-927 0—83-—5
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Revenue Service (IRS) to be a prohibited transaction under
Section 406({(a) of ERISA subject to tax under Section 4975, IRC.
The prohibited status of such policy sales were the subject of
substantial public uncertainty, criticism, and noncompliance as
well as numerous applications for individual exemptions. Such
activity prompted minimal enforcement efforts and reevaluation
of prohibited. status by DOL and IRS and it was anticipated
during 1976 that policy transfers such as the policy sale
elected by Taxpayer would be subject to a regulatory class
exemption.

Trustee notified Taxpayer in 1976 that the anticipated
regulatory exemption had not been issued and that the policy
must be maintained in the Plan pending formal exemption.

Trustee proceeded to distribute the cash portion of the Tax-
payer's account - $61,950.63 - to him on December 16, 1976.
Trustee subsequently sold the policy and distributed the cash
proceeds of $41,961.28 produced from such sale to Taxpayer on
January 21, 1977 before adoption of a regulatory exemption.
Taxpayer established an IRA account with Trustee and contributed
the aggregate terminating distributions of $103,911.91 to such
account in January, 1977 within sixty (60) days of receipt in
the good faith belief that he had effected a tax-free rollover.

The proposed regulatory exemption of policy transfers
to the insured participant was subsequently promulgated on June
15, 1977, and published on June 21, 977 in the Federal Register
(42 FR 31574). The regqulatory exemption was made retroactively
effective to January 1, 1975.

. Section 402(a) (5), IRC, provides that a "qualifying
rollover distribution" received by a participant in a qualified
plan is not includible in gross income for the taxable year
received if transferred within 60 days of receipt to an IRA. A
"qualifying rollover distribution” is defined by Section
402(a) (5) {D) (i) as one or more distributions which constitute a
"lump sum distribution" within the meaning of Section
402(e) (4) (A). Section 402(e) (4) (A) defines a lump sum distri-
bution as a distribution within one taxable year of the
recipient. E

The Internal Revenue Service determined that the
tax-free rollover contribution of terminating distributions
should be disallowed because they were received by Taxpayer in
two (2) tax years (December, 1976 and January, 1977) and did not
qualify_ as "qualifying rollover distributions" under Section
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402, IRC, .and that the IRA contribution of $103,911.91 con-
stituted an excess contribution under Section 4973, IRC. The
IRS determination resulted in assessment and payment of income
tax deficiencies and interest of $67,619.65 as a result of
disqualified rollover and excess contributions tax of
$6,234.71 - a total of $73,854.36.

52238 seeks to achieve fairness and equity in tax
administration in this instance by providing that the portion of
the distributions received by John W. and Joyce W. Pope from
Variety ‘Wholesalers, Inc. Pension Plan during December, 1976 and
January, 1977 and deposited within sixty (60) days in an
Individual Retirement Account shall be treated as a “"qualifying
rollover distribution" for the purposes of Section 402, IRC.

The facts, legal precedent, and equitable factors
compelling legislative relief are outlined in a detailed state-
ment hereunder. Careful consideration of these factors demon-
strates that the disallowance of qualified IRA rollover was
attributable to:

(1) Uncertain regulatory policy of the Department of
Labor and the Internal Revenue Service with respect to the
prohibited status of the sale of insurance policies to
insured participants.

As noted, the prohibited status of such insurance
policy sales was exempted from prohibited status retro-
active to January 1, 1975.

(2) Erroneous interpretation of the facts and law
pertinent to distribution and rollover by the revenue agent
examining the tax returns of Taxpayer, particularly his
lack of familiarity with the regulatory provisions appli-
cable to insurance policy sales by a plan to a participant
and the effect of such provisions on the availability of
Plan account assets to the Taxpayer.

{3) The split-year distributions by the Trustee
responsible for terminating the Plan and establishing a
tax-free rollover.

Lack of control of such factors by Taxpayer who innocently be-
lieved that he had complied with Section 402 tax-free rollover
requirements, the extensive equitable factors cited hereunder,
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and the catastrophic tax consequences attending the disquali-
fication justify tax relief through remedial legislation.

It is important to note that the Treasury defers
rather than loses revenue under this Bill since the aggregate
terminating distribution of $103,911.91 which becomes qualified
for rollover will be taxed as ordinary income at disbursement
from an Individual Retirement Account to Taxpayer.

DETAILED STATEMENT
RE
§.2232

The Pension Plan ("Plan") of Variety Wholesalers, Inc.
was terminated February 20, 1976. Certification regarding
termination was duly filed with the Pension Benefit Guaranty
Corporation (PBGC) which issued Notice of Sufficiency regarding
Plan assets on December 2, 1976. Such Notice permitted com-
pletion of Plan termination by distribution of Plan assets.
Terminating distributions were accordingly undertaken by the
Trustee during the month of December, 1976.

The asset balance of Taxpayer's account under the Plan
as of the termination date of Fcbruary 20, 1976, consisted of
cash in the amount of $61,950.63 and a life insurance policy
with cash surrender value of $41,961.28. Taxpayer was granted
the following options in respect to the insurance policy:

(1) Distribution of the insurance policy as of
February 20, 1976;

(2) Termination of the insurance policy and distri-
“bution of its cash surrender value as at February 20, 1976;

(3) Purchase of the insurance policy from the Plan at
its cash surrender value as at February 20, 1976 with
purchase proceeds and policy thereafter being distributed
in cash to Taxpayer; or

(4) Purchase of the insurance policy from the Plan at
its cash surrender value as at February 20, 1976 with
policy being distributed and resultant cash balance in
Taxpayer account being maintained in trust for subsequent
distribution at death, age 59-1/2, disability, or termina-
tion of employment.
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Election of an option established the preference of Taxpayer
concerning the account but was not irrevocable and therefore did
not restrict Taxpayer from revising an election and thereby
becoming eligible to receive his account in'an alternative
manner. It is important to note that Taxpayer did modify his
initial election and such modification was recognized and
honored by the Trustee.

Taxpayer desired to maintain the insurance policy and
defer tax on the terminating distributions and therefore
initially elected to purchase the policy and maintain the resul-
tant cash balance in the Plan account in trust under option (4).
Coincident with such election, Taxpayer assumed full respon-
sibility for maintenance of the policy and immediately commenced
to pay premiums. Taxpayer was subsequently informed by the
Trustee that he could maintain the policy and defer immediate
tax on distributions by effecting a rollover of terminating plan
distributions to an Individual Retirement Account (IRA).
Taxpayer was further informed that an IRA was not permitted to
receive and own an insurance policy under applicable law. 1In
response, Taxpayer modified his intentions and elected option
{3) as & means of maintaining the policy and preserving eligi-
bility of terminating plan distributions for tax-free IRA roll-
over in compliance with Section 402, IRC. -

The revised election was made by Taxpayer with the
assurances of Trustee that terminating distributions and roll-
over contributions to an IRA established by Trustee would be
achieved by and at the direction of Trustee in compliance with
the tax-free rollover requirements of Section 402, IRC.

Uncertain Regulatory Policy of DOL/IRS Contributes to Split
Year Distributions; Regulatory Exemption Retroactively Cures
Defect

At the time of the revised election, Trustee under-
stood and advised Taxpayer.that the sale of individual life
insurance contracts by the Plan to the participant insured
thereunder was considered by DOL and IRS to be a prohibited
transaction under Section 406 (a) of ERISA subject to tax under
Section 4975, IRC. The prohibited status of a policy sale was
the subject of substantial public uncertainty due to the his-
torical practice by plans to permit an insured participant to
purchase a policy in instances where it would otherwise be
surrendered. Such uncertainty was anderstood by Trustee to
result in numerous applications for individual exemptions, the
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occurrence of policy sales without individual exemptions, and
reevaluation of prohibited status” by DOL and IRS. It was there-
fore anticipated during 1976 that the proposed policy conveyance
would be the subject of a class exemption.

In the interim, anticipation of an express class
exemption prompted frequent noncompliance by plan administrators
without risk of DOL/IRS compliance action due to apparent policy
of nonenforcement by DOL and IRS. The inconsistency between
prohibited regulatory status and DOL/IRS enforcement posture
significantly contributed to defective rollover of terminating
distributions by Trustee on behalf of Taxpayer.

The Trustee was confused by the "hybrid" requlatory
posture of the proposed policy sale at disbursement of termin-
ating distributions in December, 1976. In view of such cir-
cumstances, Trustee would have transferred the policy to Tax-~
payer in accord with option (3) in December, 1976, if Taxpayer
had so demanded. However, Trustee notified Taxpayer in
December, 1976, that anticipated regulatory exemption had not
been issued and that the policy must be maintained in the Plan
pending formalization of the exemption. Despite such notifica-
tion and the qualified rollover responsibility assumed by
Trustee, Trustee distributed the cash portion of Taxpayer's
account on December 16, 1976. Trustee notified Taxpayer of
intent to proceed to sell policy by letter dated January 17 and
subsequently sold the policy and thereafter distributed the
remaining cash proceeds to Taxpayer on January 2%, 1977, before
adoption of a regulatory exemption.

Taxpayer established an IRA account with Trustee and
contributed all terminating distributions to such account in
January, 1977 within sixty days of receipt of terminating dis-
tributions in the good faith belief that he had effected a
tax-free rollover. Taxpayer was not informed of any potential
defects concerning the presumed tax-free rollover until audit
and was therefore deprived of any opportunity to minimize or
avoid tax assessments attributable to alleged defective roll-
over.

On January 21, 1977, notice was published in the
Federal Register (42 FR 4036) that DOL and IRS were considering
the exemption of policy conveyances described above from pro-
hibited status. The proposed reqgulatory exemption was sub-
sequently promulgated on June 15, 1977, and published on June
21, 1977, in the Federal Register (42 FR 31574). In recognition
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of prior public uncertainty and resultant noncompliance, the
regqulatory exemption was made retroactively effective to January
1, 1975,

As noted below, the retroactive date of the exemption
and the retroactive cure of any alleged regulatory restrictions
on the availability and distribution of the entire plan account
to Taxpayer in December, 1976, for purposes of constructive
receipt under Section 402, IRC was either unknown or ignored by
the Revenue Agent in considering the proper tax treatment of the
terminating plan distributions.

Factual Circumstances and Retroactive Regulatorv Exemption
Ignored by Revenue Agent

Taxpayer timely filed tax returns for tax years ending
December 31, 1976 and December 31, 1977. Such returns were )
examined and adjusted by a Revenue Agent pursuant to report
(Form 4549-A} dated December 12, 1978. The Revenue Agent deter-
mined that the tax-free rollover contribution of terminating
distributions aggregating $103,911.91 should be disallowed due
to receipt by Taxpayer in two tax years in contravention of
Section 402, IRC and that such aggregate contribution of
$103,911.91 constituted an excess contribution under Section
4973, IRC. Such determinations resulted in assessment of income
tax deficiencies and interest of $67,619.65 as a result of dis-
qualified rollover and excess contributions tax of $6,234.71 ~ a
total of $73,854.36.

As noted b~ .ow, the severe tax consequences are com-
pounded by the unavailability of the funds generating the assess-
ments due to retention in the IRA and, more importantly, the
adverse tax consequences associated with excess contributions
to, and premature withdrawals from, an IRA.

The assessments by the Revenue Agent were bhased on an
erroneous interpretation of facts and law pertinent to the
terminating distributions and subscquent rollover. Specifi-
cally, the Revenue Agent ignored the applicability of the doc~
trine of constructive receipt citing the regulatory circum-
stances discussed above as imposing a substantial limitation or
restriction on distribution. Accordingly, the Revenue Agent
ignored requlatory circumstances during 1976 and the subsequent
retroactive cure by regulatory exemption.
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The Revenue Agent failed to consider the following

operative factors which require a finding that the entire
account of Taxpayer was constructively received in December,

1976:

(1) Factual Circumstances - All assets representing
the account balance of Taxpayer as of February 20, 1976
were set apart and made available to him after receipt of
the Notice of Sufficiency from PBGC without substantial
limitations or restrictions and were considered to have
been distributed and received by him in December 1976 under
the concept of constructive receipt as defined and applied
in Treas. Reg. §1.451-2; Treas. Reg. §20.2039-2(b); Rev.
Rul. 54-265, 1954-2 CB 239; Northern Trust Company v.
United States, 389 F.2d 731 (7th Cir., 1968); Blyler v.
Commissioner, 67 TC 878 (1977); and Letter Ruling 7950014.

It is clear that the concept of constructive receipt
is available to the Taxpayer as well as the government and
that the authorities cited above favor a finding of con-
structive receipt in this instance. Accordingly, all
terminating distributions were received by the Taxpayer in
one tax year and were qualified for tax-free IRA rollover.

The continued status of policy sale as a prohibited
transaction has been cited by the IRS as a substantial
restriction on the availability of Taxpayer's account in
December, 1976, under the option which he elected. This
rationale ignors the following facts:

(a) The option elected by the Taxpayer served to
express a preference concerning receipt of terminating
distributions. “Taxpayer could revise his election at
any time and compel distribution of the entirc
account. Taxpayer did, in fact, modify his initia}
election. Retention of assets in Plan account after
PBGC clearance was solely subject to volition of
Taxpayer.

(b} 1In view of uncertain regulatory circum-
stances outlined above, Trustee would have performed
the policy exchange and distributed all account pro-
ceeds to Taxpayer in December, 1976, if Taxpayer had
demanded.
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(c) Policy sale was de facto exempt under regu-
latory circumstances outlined above. Accordingly,
distribution under option elected by Taxpayer was not
subject to substantial regulatory restrictions; and

(d) Regulatory posture of policy sale did not
constitute a substantial restriction on conveyance to
Taxpaper in December, 1976, as conclusively evidenced
by sale of policy in January, 1977, prior to regula-
tory exemption.

(2) Petroactive Requlatory Exemption - The requlatory
exemption of the sale of a life insurance policy to an
insured/participant was retroactively effective to January
1, 1975. Such effective date removed alleged restriction
on availability of all Plan proceeds attributable to regu-
latory status and thereby eliminated primary rationale of
IRS for determining that terminating distributions were not
constructively received in December, 1976, within meaning
of Treas. Reg. §1.451-2,

The retroactive date of the regulatory exemption and
the accompanying retroactive cure of any alleged regulatory
restrictions on Plan distributions were unfortunately
either unknown or ignored by the Revenue Agent.

X k k kX kX k x *

The fairness and equity of the proposed legislation
may be illustrated by the following factors:

(1) Taxpayer incurred severe tax consequences due to
governmental and private sector factors beyond his control
despite good faith belief of compliance with tax-free
rollover requirements.

{2) Technical requirements of Section 402, IRC,
necessitated reliance by Taxpayer on Trustee and precluded
effective corrective action by Trustee or Taxpayer subse-
quent to split-year distributions.

{3) The tax adversity imposed on Taxpayer signifi-
cantly exceeds the assessment of $73,854.36 due to tax
rules applicable to premature IRA withdrawals and excess
IRA contributions. Taxpayer was not informed of possible
disallowance and had no opportunity to minimize adverse tax



70

consequences by timely elections or withdrawals. Accord-
ingly, funds generating the assessments remained in the IRA
and were not available for payment of the assessments.

Distribution from an IRA account prior to age 59-1/2
will not only result in the inclusion of receipts as ordi-
nary income but will additionally require payment of a
nondeductible penalty equal to 10% of the distributions.

In addition, a Taxpayer who makes an excess contributicn
may suffer the following disastrous consequences: tax
deductions disallowed to the exten of excess contribution,
any amounts withdrawn will be included in ordinary income
without offset for disallowed deduction and will be subject
to the 10% premature withdrawal penalty, and the excess
contribution amount will be subject to 6% excise penalty
per year for each year retained in the IRA.

(4) The concept of receipt of Plan distributions in
one tax year was initially employed to define lump sum
distributions by the Revenue Act of 1942 as a means of
relieving taxpayers of ordinary tax consequences associated
with receipt of distributions and such concept has been
carried forward in successor acts to apply to terminating
distributions despite imposition of 60-day requirement.
Contrary to initial tax relief intent, the one-year concept
operates to impose a significant hardship on the Taxpaver
in this instance.

(5) The rollover was effected within 60 days of
terminating distributions as required by Section 402, IRC,
despite receipt of such distributions in two tax years.

The absence of tax abuse potential due to the 60-day require-
ment indicates that the requirement of receipt of terminat-
ing distributions in one tax year unnecessarily duplicates
and complicates tax-free rollover requirements and results

in a trap to the unwary taxpayer in instances of terminat-
ing distributions in December. It is difficult to avoid

the trap and the tax consequences outlined in (3) because a
taxpayer may not discover the problem until audit.

The absence of the need for the one taxable year
receipt requirement is demonstrated by the lack of such
requirement to a rollover of an account from one IRA to
another IRA under Section 408, IRC.

10
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(6) The arbitrary and inequitable impact of the one-
year requirement is apparent from the comparative con-
sideration of the tax-free rollover eligibility of: re-
tention of multiple terminating distributions received from
January through December of a calendar year, but rollover
within sixty days of receipt of the last distribution; and
receipt of all terminating distributions within one tax
year, but four years after termination of a plan. See Rev.
Rul. 60-292, Rev. Rul. 62-190, and IRS Letter Ruling
7802035 (10/13/77).

(7) Recent legislation (retroactively effective) and
requlations have heen adopted for the express purpose of
reducing or avoiding rollover technicalities and resultant
tax inequities imposed on participants who may have erred
in determining the amount or composition of their plan
account or the exact procedure for making a qualified
rollover. See,-Section 4(a) of Public Law 95-458 amending
Code Section 402 (a) (5) (A); Section 157 (h) (1) of Public Law
95-600 amending Code Section 402({a) (5) (D) {i) (II); Section
2(b) of Public Law 95-608 amending Code Section 402{e) (6);
and Treas. Reg. 1.402(e)=-2(d) {1) (ii).(b).

i

(8) 1Individual pension funds which are ordinarily
accorded favored tax status due to government policy of
encouraging retirement planning may be significantly de-
pleted due to technical compliance problems.

(9) The class exemption of insurance policy sales was
made retroactively effective to January 1, 1975 in recogni=-
tion of prior public uncertainty and resultant noncom-
pliance. This protects prior transactions which techni-
cally violated the law. Failure to apply the exemption
retroactively to cure the defective rollover operates to
unfairly penalize persons who complied with the prohibitive
status prior to exemption.

(10) Treasury will not incur significant loss of
revenue bécause proceeds which are the subject of rollover
to an IRA account will be taxed as ordinary income at
disbursement to Taxpayer from the IRA,

Respectfully submitted,

POYNER, GERAGHTY, HARTSFIELD & TOWNSEND

By Kent F. Christison MFQM
By Lacy H. Reaves é‘-% /J K, -

'FC:pg 1
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Senator CHAFEE. All right. Now let’s take the next panel. Mr.
Smith, past president of the Home Builders; Mr. Johnson and Mr.
Scott McGregor.

Good afternoon. This is somewhat the lengthier part of the hear-
ing today. It deals with the Residential Mortgage Investment Act of
1982, which I introduced. Many housing—and the purpose is to
take a look at this and to get some testimony on it.

Many housing finance experts believe that current laws and reg-
ulations affecting pension funds are unduly restrictive when it
comes to home mortgage investments. Pension funds must meet so
many legal requirements before they can purchase mortgages that
it puts even the most solid mortgage investment at a competitive
disadvantage of other types of assets.

Now the goal of the legislation that we have before us is to open
the way for all prudent investments, including mortgages, to be
treated equally under the Nation’s pension laws. It does not, by
any means, require a pension fund to put their money into home
mortgages. That is not something the Congress is in the business of
doing. Pension funds re to be prudently invested. And it certainly
isn’t intended to permit pension funds to make investments at
below market rates. The idential Mortgage Investment Act is
an important step in recognizing that the traditional sources of
housing financing, those we are use to—those held at our local
community savings and loan associations—will not be enough to
satisfy the demands of future home buyers. The mortgage market
is undergoing dramatic change; Congress should do everything in
its power to assure that as these changes occur barriers be removed
to free the flow of investor dollars into the housing market.

The significance of the legislation is that it will help remove
these barriers and will permit the financial sector to increase the
supply of capital for prudent, sound mortgage investments.

Now I believe this bill is important but I do not want to create
the impression that it will be the instant answer to the problems of
the U.S. housing industry. It will not do that.

During the hearing I conducted recently on pension fund invest-
ments in the mortgage market, it was indicated clearly that the
main obstacle to fund investors is that mortgages have not yet
been packaged as attractively as other kinds of security. It was the
return that was deterring principally the pension funds from in-
vesting in mortgages. As a result, pension fund managers have not
been as willing to invest in mortgages as they have in more tradi-
tional assets.

This bill will open the door to more rapid development of private
sector secondary market for mortgage investments. Such a market
will improve the liquidity and soundness of mortgage securities and
make it easier for pension funds to acquire them. .

Inevitably, all legislation affecting pension policy is complex and
controversial. I want to seek the assistance of the pension industry,
the housing industry, organized labor and the administration in
shaping a legislative proposal we can all support—one that will
bring the mechanisms of home mortgage finance up to date with
other revolutionary changes we are now seeing in our financial in-
stitutions.
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As far as I am concerned, the details of this proposal will be sub-
ject to the most careful scrutiny. While the housing industry has
very serious problems, which we seek to remedy, my primary con-
sideration in any legislation dealing with pension funds is that the
benefits promised to workers and retirees be protected. That’s my
primary goal. It’s to see that the moneys are there for the retirees.

In that regard, I do have some concerns about provisions in this
bill that could open the way for pension funds to engage directly in
making individual mortgage loans as would a savings and loan or
mortgage company. The general thrust of the legislation is clear,
however. It’s intended to be as much a benefit to pension funds as
it is to the housing sector. _

So, gentlemen, why don’t we start off? And I do want to pay trib-
ute to the Home Builders who have worked so hard on this to say
that I appreciate the help that they have given in working on this
entire measure. And I hope we can come up with something con-
structive.

So, Mr. Smith, why don't you proceed?

STATEMENT OF HERMAN SMITH, PAST PRESIDENT, NATIONAL
ASSOCIATION OF HOME BUILDERS, WASHINGTON, D.C.

Mr. SmitH. Thank you, Mr. Chairman. I am Herman Smith of
Fort Worth, Tex., the 1981 president of the National Association of
Home Builders. : -

Sendtor DoLE. Excuse me. I appreciate very much you all being
here. And I appreciate also Ed Beck’s assistance in pushing us
along here so we had this hearing. He is doing good work.

Mr. SmitH. Well, thank you. And it was good to work with you
on the tax bill a month ago. Thank you.

Mr. Chairman, I might add also we appreciate——

- Senator CHAFEE. Just one moment, Mr. Smith.

All right, Mr. Smith, why don’t you proceed?

Mr. SmitH [continuing]. And, Mr. Chairman, we also appreciate
your authorship of this bill, and your concern in moving it forward.
Thank you very much.

The housing industry is in a severe depression due largely to the
high rates of mortgage money and a shortage of available funds
from potential mortgage investors. If something is not done soon to
open new sources of mortgage investment capital and to bring
down high interest rates, contractors will continue to go unde: -in
significant numbers.

I might add, Mr. Chairman, I am going to just summarize the
written statement that we have brought forward for the record, if
you will let us.

Another aspect of the housing depression involves the current
movement to eliminate the distinction between savings and loan
associations and banks. Savings and loan associations have histori-
cally been the single major source of long-term stable mortgage
funds. The Depository Institution Amendments of 1982, the bill to
restructure these financial institutions, was passed by the Senate
on Friday. This restructuring would jeopardize the ability of thrift
institutions to continue to be a source of stable, long-term mort-
gage financing.
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I might add, Mr. Chairman, in conjunction with our testimony
today we have submitted a chart that you should have a copy of
that reflects what has ha]ppened in the past 10 years pertaining to
the percent share of total mortgage funds advanced bg savings in-
stitutions from 1970 to 1982. You will note that in 1971, approxi-
mately 55 percent of this share came from the thrifts. And if you
will note, in the past year, this has been lowered to 3.6 percent. So
you can see that well is drying u&.}

Now, pension funds invest about 3 percent of their assets in
mortgages, including commercial mortgages. I might add that we
think probably the portion going to residential mortgage financing
factor has only been running between 1 and 1'% percent.

Since pension funds in the future could be the only stable source
of long-term mortgage money, it is imperative that legal impedi-
ments to pension fund mortgage investments be removed. And fur-
thermore that these actions be taken at the same time that Con-
gress is restructuring thrift institutions.

NAHB supports Senate bill 2918, which will begin to solve these
problems by removing artificial barriers that have inhibited the
Nation's enéplogee pension funds from investing in home mort-
gages. The ERISA standards were designed to encourage safe and
sound investment returns and to protect pension fund participants
from improper dealings. The congressional assumption behind
adoption of these provisions was that dealings between pension
funds and related parties are subject to abuse.

In recognition of these overly restrictive prohibited provisions,
Congress established administrative procedures for relief from the
restrictions. These administrative exemption procedures have
proven to be largely unworkable. Obtaining a prohibited transac-
tion exemption is extremely difficult, and once obtained, are gener-
ally burdensome and restrictive conditions are required.

his point is illustrated by the experience we had in seeking and
obtaining a class exemption regarding residential mortgage trans-
actions. :

And I might add, Mr. Chairman, we have had a lot of experience
wii;hin the last 2 years on this subject, and it has been very diffi-
cult. :

The final whole loan exemption represents a substantial im-
provement over the exemption proposed last December, but several
conditions are imposed in order for a pension plan to make a mort-
gage investment. While these are substantial improvements, the
exemption does not provide the necessary flexibility.

The first problem is that the exemption treats mortgage invest-
ments as an inferior investment. And I believe this is something on
which we have to focus. It is clear that mortgages have proven to
be a superior form of investment. :

I might add, Mr. Chairman—I noted in the paper of my home
State of Texas last week an investment in the stock market cost
our teachers’ retirement fund $10 million.

Senator CHAFEE. Investment in what?

Mr. SMitH. Our teachers’ retirement fund in the State of Texas
recently purchased and sold thousands of dollars worth of stock in
the Johns-Manville Corp. As of last week, the loss to the pension
fund was $10 million. N ,
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So you can see that we think that mortgages certainly would not
have been that susceptible to change. I know that we will need to
move on and I will just conclude here by saying that conventional
mortgage-backed securities are a relatively new instrument. You
mentioned this in your opening statement, and we think this is a
major concern. :

A mortgage-backed security represents a partial interest in a
pool of residential mortgages that has been insured either by pri-
vate mortgage insurers or by the credit of the insuring institution.
Most have a double A rating by Standards & Poor. Mortgages pack-
aged in a security form are an instrument that pension fund inves-
tors can readily understand. While the development of and packag-
ing some mortgages as mortgage-backed securities, we believe that
pension funds will find them a very attractive instrument and that
a private, secondary market will begin to develop very soon.

The safeguards of private mortgage insurance, which include the
underlying sectirity inherent in a mortgage and the creditworthi-
ness of the issuer, are sufficient safeguards to make nonagency con-
ventional mortgage-backed securities prudent.

We believe that given these problems, there is a clear and urgent
need for Congress to enact legislation that will remove the second-
class investment status that has been assigned to mortgages.

Senate bill 2918 does not mandate pension plans to invest in
mortgages or even to consider residential mortgages as an invest-
ment alternative. The bill only removes existing regulatory and
statutory barriers to such investments.

In conclusion, Mr. Chairman, NAHB strongly urges this subcom-
mittee to take immediate action to report out Senate bill 2918 and
bring it before the full Senate for consideration—especially in light
of congressional passage of the financial institutions restructuring
legislation.

Nothing short of immediate action—and we might add, Mr.
Chairman, we hope this week—will allow residential mortgages to
be considered on an equal basis with alternative mortgages.

Thank you, sir, for the opportunity to appear, and we will be
pleased to answer any questions you might have.

Senator CHAFEE. Well, thank you, Mr. Smith. And I think I will
just save my questions until the panel is through testifying.

{The prepared statement of Herman Smith follows:]
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STATEMENT OF
‘THB NATIONAL ASSOCIATION OF HOME BUILDERS
before the
SUBCOMMITTEE ON SAVINGS, PENSIONS AND INVESTMENT POLICY
COMMITTEE ON FINANCE
UNITED STATES SENATE
on
5.2918, THE RESIDENTIAL MORTGAGE INVESTMENT ACT OF 1982
SEPTEMBER 27, 1982

Mr. Chairman and Members of the Subcommittee:

My name is Herman Smith and I am a homebuilder from Ft. Worth
Texas, I am testifying today on behalf of the more than 108,000
members of the National Association of Home Builders (NAHB). NAHB is
a trade agssociation of the nation's homebuilding industry, of which
I am Past President. I am pleased to be here to testify on S.2918,
The" Residential Mortgage Investment Act of 1982.

The housing industry today is in a severe depression due largely
to the high rates of mortgage money. The shortage of mortgage invest~
ment capital at reasonable rates results in significant part from the
disintermediation suffered by the thrift institutions because of bond,
money market fund and certificate of deposit ylelds. Thrift institu-
tions have been the principal supporters of the residential mortgage
market for over 40 years. Today's interest rates have placed many
middle-income families and first-time homebuyers out of th; housing
market causing the housing industry to suffer its worct economic down-
turn in 40 years., The facts and figures relating to the state of our

industry are as follows:



(i

HOUSING PRODUCTION

NEW HOME SALES

New housing production in 1981 totalled 1.l million units as
against an annual need for new homes that has been estimated
conservatively at 1.8 million units throughout the 1980s.
Last year was the worst housing production year since 1946.

1982 could finish as the worst post-war production year yet.
For the first 8 months of 1982, housing starts have run at
levels 18% below the comparable period in 198l1. This year
should end With production even below last year's record-
setting low level. In fact, any improvement in housing
production this year has been the result of pushing government
assisted units in the pipeline, particulary in the multi-
family sector and even multifamily housing was down in August.
Singlefamily starts will not improve substantially, if at

alil, this year.

We are in the 43rd month of recession in housing. The previous
record was set during the Eisenhower Administration when a
housing recession lasted 27 months. This is longer than
America's involvement in World War II.

}
1981 was the worst year for new home sales since the Census
Bureau began collecting statistics in 1963. Only 436,000
new homes were sold, compared to 545,000 homes in 1980 and
more than 800,000 in 1977 and 1978.

Sales this year and in August 1982 continued to be very poor,
as indicated by our builders Economic Council monthly survey,
particulary the sale of single-family homes. Nearly 75
percent reported sales of single-family homes as poor.

INTEREST RATES

L]

Convent.onal mortgage interest rates still average 17%.
Mortgage rates at such high levels price the vast majority of
potential buyers out of the market.

Interest rates normally fall rapidly and decisively during
recessions, but in this downturn they have declined slowly
and have remained in an historical'y high range. Analysts
torecast that mortgage rates are t likely to drop below
15% this year, thereby killing off any chances for a housing
recovery in 1982. The consensus is that home sales will
remain at depressed levels until mortgage rates drop to the
148 range, which by historical standards still represents an
extraordinary high cost of home financing.

13-927 0—83——¢
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* By reducing interest rates from 16% to 128, 4.6 million
additional families could qualify for a $65,000 mortgage.
At 12% interest rates, no more than 22% of the nation's
families have the $35,000 income needed to qualify for a
modest $65,000 mortgage. At 16% rates, fewer than 14% have
the $44,000 income needed to qualify for the same mortgage
amount.

UNEMPLOYMENT

° Unemployment in the construction trades in August was 20,3%
with 1,035,000 unemployed workers, accounting for one out of
every 10 unemployed members of the workforce. Another 200,000
skilled craftsmen could lose their jobs over the next several
months.

° An estimated 200,000 self-employed people in construction-~
related businesses have either shut down or sharply curtailed
their operations in the housing industry., Self-employed
people are not counted in the Labor Department's unemployment
gtatistics.

® Failure rates in construction for the first eight months of
1981 are up sharply compared to the same period in 1980,
Bankruptcies are up 45% for construction firms and 618 for
subcontractors.,

¢ Rising joblessness toward levels not experienced since the
19308 continues to feed the federal deficit. The Congres-
sional Budget Office estimates that every 1% increase in
unemployment costs the Treasury $25 billion -- §19 billion
in lost revenue and $6 billion in new expenditures to pay for
unemployment programs.

Of all the housing cycles since the end of World War II, this

downturn is the longest and the most difficult that the housing
_industry has ever experienced. If somethiny is not done soon to
open up new sources of mortgage investment capital and to bring down
high interest rates, contractors will continue to go under in signi-
ficant numbers and the numbers which I have cited today will rise
exponentially.

Another aspect of this problem involves the current movement to

eliminate the distinction between savings and loan associations

banks. Savings and loans have historically been the single major
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source of long-term stable mortgage funds. The restructuring of these
financial institutions will jeopardize the ability of thrift institu-
tions to continue to be a source of stable, long-term mortgage
financing. Pension funds, both private and public sector funds,
represent the largest source of long-term capital with current assets
of approximately $600 billion. Today pension funds invest only about 3%
of their asgets in mortgages including commercial mortgages. Since
pension funds in the future will be the only stable source of long-
term mortgage money it is imperative to the housing industry and the
Ametlcaﬁ economy that unnecessary legal impediments to mortgage
investments by pension funds be removed.

For these reasons, NAHB is grateful for the opportunity to
present its views on legislation that will begin to solve these
problens by removing artificial barriers created under our pension
laws that have substantially inhibited the nation's employee pension
funds from 1nveatiﬁg in home mortgages, The severe plight of the
housin; industry requires immediate action from Congress. Further,
NAHB submits that these actions should be taken at the same time
that Congress moves toward restructuring thrift institutions.

ERISA Sections 404 through 408 establish standards were designed
to: (1) encourage safe and sound investments yielding acceptable
returns that are in the best interests of the plan participants,
and (2) protect pension plan participants from improper dealings by
plan fiduciaries and other parties-in-interest.

The Congressional assumption behind the adoption of these pro-
visions in 1974 was that dealings between pension funds and related

parties are inherently subject to abuse. Because {t is difficult to
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police these types of transactions, Congress enacted a general pro-
hibition on all dealings between funds and related parties. Unlike
most investment transactions, mortgage transactions usually involve

a large number of parties including not only employers and employees
but also builders, developers, unions, mortgage bankers and other
types of financial institutions. Because of the large numbers of
parties-in-interest typically involved in mortgage transactions, a
mortgage investment is more likely to be classified as a prohibited
transaction than other types of investments. Plan trustees are
inhibited from engaging in such transactions because there is a
significant risk that they might inadvertently engage in a prohibited
transaction. Thus, as a practical matter, the ERISA prohibited trans-
action provisions preclude plan investments in mortgages, even if the
transactions are prudent, fair and at arm's-length,

In recognition that these overly restrictive prohibition provi-
sions preclude transactions that do not involve abuse, Congress
established special administrative procedures for obtaining relief
from the prohibited transaction restrictions by petitioning the Labor
pepartment. Unfortunately, these administrative exemption procedures
have proven to be largely unworkable. Obtaining a prohibited trans-
actions exemption is extremely difficult, In addition, once it is
obtained there are generally burdensome and restrictive conditions
required in order for the transaction to be legal.

This point is further illustrated by relating to the Committee
the experience we had in seeking and obtaining a class exemption
from the Department of Labor regarding residential mortgage trans-

actions,
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In June of 1980 the National Association of Home Builders and
the National Coordinating Committee on Multiemployer Plans requested
the Department of Labor to issue an administrative exemption that
‘would permit plans to invest in residential mortgages under certain
conditions. In December of 1981 the Labor Department issued a pro-
posed class exemption Eor transactions involving certain residential
mortgage financing arrangements. This proposed exemption fajiled to
recognize the realities of the mortgage market and was far too re-
strictive to provide the type of relief required. Last February NAHB
and others requested the Department of Labor to substantially modify
this proposed exemption., Finally, after almost two years from the
date of request, the Department of Labor issued a final Prohibited
Transactions Exemption for whole loans, 82-87, an expansion of a
mortgage pool Prohibited Transactions Exemption, 81-7, and a plan
asset definition regulation.

The final whole loan exemption represents a substancial improve-
ment over the exemption proposed last D;cember. The exemption allows
pension funds to go into residential mortgage financing transactions
that include direct acquisition, sale or exchange of real estate
mortgage loans and the acquisition or disposal of participation or
participation interests in such mortgages. However, several condi-
tions are imposed in order for a pension plan to make a mortgage
investment.

First, the mortgage loan must be a "recognized mortgage loan"
or a participation interest in a loan for purchase of a "residential
dwelling unit® which at the time of purchase was eligble through an
established program for purchase by the Federal National Mortgage
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Association (FNMA), the Federal Home Loan Mortgage Corporation (FHLMC)
and the Government National Mortgage Association (GNMA). “Residential
dwelling unit® is limited to owner-occupued non-farm property com-
prising one to four dwelling units, 1né1uding townhouses, condo-
miniums, manufactured housing, co-ops and certain invester owned
units,

Second, the decision regarding the mortgage loan commitments,
purchases or sale must be made on behalf of the plan by an indepen-
dent fiduciary which is referred to as a "qualified real estate
manager." And third, thekloans must be originated directly for the
plan or by the origination purchase process by an "established mort-
gage lender."- To be qualified as an “established mortgage lender"
the entity must a HUD approved lender, FNMA/FHLMC approved seller/
servicer, state finance agency or independent state authority.

While we commend the Labor Department for making substantial
improvements in the final exemption 82-87, we must point out, however,
that the exemption does not provide the flexibility, and therefore
relief, that is necessary. Several problems still remain after the
issuance of the Exemption. The first and main point is that the
Exemption treats mortgage investments as an inferior type of invest-
ment. As the accompanying chart demonstrates, mortgagea,'in fact,
have proven to be a superior form of investment, more so than any
other common type of investment made by bension plans., Residential
mortgages are stable, high yielding, safe and secure (whether they
are backed by the full faith and credit of United States government

or whether they are backed by private mortgage insurance). Yet the
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Department of Labor believes that the only good mortgages axe those
that can qualify under a FNMA, FHLMC or GNMA program. Mortgages that
qualify under these programs only represented about 468% of the total
dollar volume of mortgage orginations in 1981, While NAHB is very
supportive of FNMA, FHLMC and GNMA mortgage programs and these
agencies' functions in the secondary market, limiting investments to
these types of mortgages is the equivalent of prohibiting trustees
from buying corporate bonds that do not have a AAA taéing. Furtner,
and perhaps most important, the trustees of a plan cannot by themselves
make the decision to invest in residential mortgages but must delegate
this decision to a "qualified real estate manager” or indepedent
tiduciary. Retaining the services of an independent tnguclary will
involve added expense and complication for the plans. More importantly,
such a condtion-is—not regquired for making decisions on any other
type of investment. Under the prudence standards of ERISA the plan
trustees are charged with making decisions that are prudent and in
the best interests of the plan participants. It the trustees believe
that outside investment advice 18 necessary they will then seek
advice. Moreover. the Labor Department's concerns over the appropri-
ateness of the investment should then be adequately solved by requiring
satisfactions of the independent fiduciary or the recognized mortgage
loan == requiring both is administrative overkill.

Conventional mortgage backed securities are a relatively new
development, with the first security issue being offered in 1977. A
mortgage backed security represents a partial interest in a pool of

residential mortgages that has-been insured either by private mortgage

o —
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insurers or by the credit of the issuing institution (such as Bank of
America, Mortgage Guaranty Insurance Corporation, etc.). Most have a
double A rating by Standard and Poors. Mortgages packaged in a
gsecurity form are an instrument that pension fund investors can
readily understand. With the development of and packaging of more
mortgages as mortgage backed securities, we believe that pension
funds wi{l £ind them a very attractive instrument and that a private
secondary‘market will begin to develop. However, again it must be
noted that Labor Department regulations only recognize FNMA, FHLMC
and GNMA mortgage backed securities as acceptable instruments in
which a plan can invest without Lebor Department scrutiny. Otherwise,
mortgage backed securities packaged and issued through other financial
institutions, investment houses or other entitites must follow Labor
Department requirements set forth in prohibited transactions exemption
81-7 for mortgage pools. 7

The mortgage pool exemption provisions require a plan that is
investing in a non-agency mortgage backed security to hire an inde-
pendent fiduciary to approve the purchase of the certificate and pay
no more than fair market value for the certificates. When the pool
sponsor is a fiduciary with respect to the plan, the value of the
certificate purchased by a plan must not exceed 25% of the amount
of the issue and 508 of the issue must be acquired by persons inde-
pendent of the pool sponsor, trustee or insurer.

The structuring of a mortgage backed security is such that each
instrument contains safeguards through established mortgage industry
practices, laws or insurance against abuse from self-dealing or con-

flict of interest. Furthermore, the Labor Department rules placing
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percentage limitations on.pension plan investment in mortgage backed
gsecurities restricts the ability of seller/servicers to structure
innovative private placements for funds since the seller/sérvicer
will be considered a plan fiduciary. Adequate market safeguards exist
to prevent “dumping® of loans into mortgage pools. The effect of the
Department of Labor requirements is to put a stamp of approval on
only FNMA, FHLMC, and GNMA mortgage backed securities. This is truly
a short sighted and unfair opinion by the Department of Labor and
puts a cloud of uncertainty around the quality and stability of non-
agency coﬁventlonal mortgage backed securities. When one considers
the safequards of private mortgage insurance, the underlying security
inherent in a mortgage and the creditworthiness of the issuer, these
certainly are sufficient safeguards and make non-agency conventional
mortgage backed securities as good an investment as mortgage backed
securities of FNMA, FHLMC and GNMA. )

In addition, these restrictions placed on non-agency mortgage
backed securities will hinder the ability of a private secondary
market to evolve and become a viable national market. The essential
element of an effective secondary market is iiquidity, the ability
and desire of a large number of investors to buy and sell a security.
Liquidity is established by generating a sufficient flow of securities
over a number of years to create a large pool of investment instruments
which are recognized as being similar by the market. Unfortunately,
the Labor Department's recent regulatory actions are inhibiting the -
flow of new conventional mortgage backed securities, postponing the

time when total outstanding volume will increase to a level where
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the private secondary market will become tirmly established as part
ot tnevlarger capital market. Since the aspect of liquidity seems
important to pension funds when considering investment alternatives,
it is the opinion of NAHB that the development of a private secondary
market would be an objective worth supporting.

As a final note, the Labor Department chose not to extend the
Exemptions to multifamily housing, even though requested to do so.

The Labor Department rationale for limiting Exemptions 82-87 and 8i-7
to single family transactions is that rental housing investment
differs both in magnitude and complexity from single family investment.
Although this may be true in an elementary sense, it does not follow
tnai mulitifamily housing presents an investment risk of greater
magnitude. An investor that has government agency insurance or
private mortgage insurance should not be concerned whether the under-
lying property securing the debt is single family or qultitamily. -
NAHB now taces the necessity of seeking a separate exemption for
multifamily housing mortgage investments and will keep our fingers
crossed that within a year one will be issued. ”

As these_problems point out, the Exemptions from the Department
of Labor did not sufficiently authorize plan trustees to make moctgage
investments. The education of the pension fund community as to the
qualities, high yields and soundness of mortgage investments has begun.
Furthermore, there is reason to believe that those funds and advisers
that become familiar with mortgage investments will begin to consider
them seriously when making investment decisions. However, all the
education in the world is not going to eliminate the burdens and

discentives that Department of Labor guidelines impose on plan invest-

.
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ments in residential mortgages. We believe only Congress can provide
the necessary relief by rewriting some of the overly strict provisions

that were incorporated in ERISA in 1974.

LEGISLATIVE KELIEF

Given the problems outlined above, there is a clear, immediate
and urgent need for Congress to enact legislation that will remove
the artificial barriers that effectively block plan trustees trom
investing in mortgages. The legislation should remove the second
class investment status that has been aassigned to mortgages. The
mortgages that plan trustees acquire should not be circumscribed to
a particular class of mortgages, but rather the trustees shouid be
free to acquire any mortgages that they feel are financialiy sound.
It trustees feel that mortgages, other than tifose outlined in the
Exemption, are suitable investments, just as if the trustees wish to
acquire stock other than blue chip securities, the trustees should
be free to do so in their best judgment. Further, under ERISA the
truatees are given the responsibility and authority to direct and
control the investment of plan assets. The trustees should also have
this responsibility tor mortgage investments, thereby avoiding the
added expense and burden of having to retain an outside specialist
to make one class of plan investments.

All of these changes should be made in a way that will stream-
line the ability of plan trustees to make investments into residen-
tial mortgages. Just as there is no need for added layers of pro-
tection to guard against plan trustees abusing their authority when

they purchase securities, bonds or other corporate instruments, -

—y
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there should be no need for artificial restrictions and burdens for
plan trustees that wish to invest in residential mortgages.

S.2918, the Residential Mortgage Investment Act of 1882,
provides the necessary relief to allow greater freedom for pension
plans to invest in residential mortgages. The bill authorizes plans
to engage in "qualified mortgage transactiohs™ or to participate 1in
mortgage pools., “"Qualified mortgage transactions", as detined in the
legislation, include ordinary business transactions such as: the
issuance of commitments to provide mortgage financing to purchasers
of residential dwelling units; receiving a fee for issuing a commit-
ment; orginating or purchasing a mortgage loan or participation
1nterest in such a loan whether directly or pursuant to a commitment;
sale. or exchange of a mortgage loan or a participation interest in a
mortgage loan; providing services incidential to a mortgage loan
such as collecting mortgage payments, taxes and insurance premiums;
the purchase, sale or commitment to sell a mortgage backed security;
and forming and operating a pool or pools of mortgage loans.

Specifically, the bili permits plans to engage in “"qualified
mortgage transactions”™ involving "qualified mortgage loans" provided
the transactions are prudent and at arm's-length:; To accomplish thas,
the bill exempts the qualified mortgage transactions from a portion
of the prohibited transactions provisions of the Employee Retirement
Income Security Act, the Internal Revenue Code of 1954 any any
contrary provisions of state law. The bill allows participation in
mortgage pools and the acquisition of participation interests in

residential mortgages. In short, the bill permits pianf to acquire
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and sell mortgages under the same general standards applicable to
other plan investments.

While the bill does not expressly state that the mortgage
investment decisions must be made following a prudence rule, residential
mortgage investments are not exempt from Section 404 of ERISA, the
prudence standards. This means that plan trustees and fiduciaries
must consider mortgage investments in light ot current ERISA prudence
standards. In addition, Section 406(b), the seltdealing provision
of the prohibited transactions section of ERISA, also remains intact.
Thus plan trustees will not be able to engage in mortgage transactions
for their own benefit.

Finally, S.2918 does not mandate pension plans to invest in
mortgages or even to consider residential mortgages as an investment
alternative. The bill only removes existing regulatory and statutory
ba}riets to residential mortgage investment. NAHB believes that the
removal of these restrictions will be an incentive to funds to con-
sider residential mortgages as an alternative investment., Further-
more, when pension plan trustees and advisors evaluate residential
mortgages and mortgage backed securities and compare their safety,
soundness and high yields to other investments, we believe the pian
trustees will make residential mortgages part of theig_plan investment
portfolio. 1If private pension plans increase their investments in
residential mortgages by only one percent, that would result in
an additional $30 billion avajilable for residential mortgage tinancing.
This new infusion of mortgage capital in the market has the potential
of putting downward pressure on mortgage interest rates, which could

lead to a recovery tor housing and the whole United States economy.
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In conclusion, NAHB strongly urges this Subcommittee to take
1nmedx$te action to report S.2918 out of the Finance Committee and
bring it before the full Senate for consideration and passage this
year. Nothing short of immediate legislative action will allow
residential mortgages to be considered on an egual basis with
alternative investments.

Thank you tor the opportunity to present our views on this issue.

I will be pleased to answer any questions you may have.
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- PRIVATE PENSION FUND ASSETS AND LIABILITIES, 1949-1981
(1a bdbillions of dollers)

Total Demand Credit .
Pinancial Deposits & Ties Corporate Markst Tr Yy Ag Corp Miscel lanecus

Assets  _Currency Deposits Equities Instruments Issues Issues _ Bonds = Mortgages Assets

1949 § S.4 $0.2 $ 0.0 $ 0.6 $ 4.2 $ 2.2 $0.0 $ 1.9 $0.1 $0.4
1950 7.1 0.3 0.0 1.1 5.3 2.3 0.0 2.8 0.1 0.4
1951 8.2 0.3 0.0 1.4 6.0 2.4 0.0 3.5 0.1 0.4
1952 9.3 0.3 0.0 1.8 7.2 2.5 0.0 4.5 0.1 0.5
1953 11.7 0.4 0.0 2.4 8.3 2.6 0.0 5.6 0.2 0.5
1954 13.8 0.4 0.0 3.2 9.8 2.7 0.0 6.9 0.2 0.5
1955 18.3 0.4 0.0 6.1 11.2 3.0 0.0 7.9 0.3 0.7
1956 2.1 0.4 0.0 7.1 12,7 2.8 0.0 9.5 0.4 0.9
1957 23.4 0.5 0.0 7.5 14.5 2.5 0.1 11.3 0.6 1.0
1958 29.2 0.5 0.0 11.6 16.2 2.5 0.1 12.8 0.7 1.0
1959 A.1 0.5 0.0 14.5 17.9 2.6 0.2 14.1 1.0 1.2
. 1960 3.1 0.5 0.0 16.5 19.7 2.4 0.3 15.7 1.3 1.4
1961 46.1 9.7 0.0 22.9 21.2 2.4 0.3 16.9 1.6 1.5
1962 47.2 0.7 0.0 21.9 22.9 2.6 0.3 18.1 1.9 1.7
1963 55.0 0.8 0.0 21.7 24.8 2.7 0.4 19.6 2.2 1.7
1964 64.3 0.9 0.0 33.7 27.2 2.7 0.5 1.2 2.8 2.5
1965 73.6 0.9 0.0 40.8 29.1 2.5 0.5 22,7 3.4 2.9
1966 - 75.8 0.8 0.2 39.5 1.9 2.3 0.4 25.2 3.9 3.5
1967 89.4 0.9 0.4 51.1 32.8 2.0 0.3 26.4 4.1 4,2
1968 101.5 1.0 0.6 61.5 33.8 2.4 0.4 27.0 4.1 4.6
1969 102.4 1.0 0.6 61.4 3.6 2.2 0.6 27.6 4.2 4.7
1970 110.4 1.1 0.7 67.1 36.6 2.1 0.9 29.4 4.2 4.9
1971 130.1 1.3 0.3 88.7 35.0 2.1 0.6 28.6 3.7 4.8
1972 156.1 1.6 0.3 115.2 34.0 2.0 0.7 27.6 2.7 5.0
1973 134.3 1.4 1.1 90.5 36.3 3.1 1.3 29.5 2.4 5.1
1974 115.5 1.3 3.7 63.3 41.9 3.0 2.6 34.0 2.4 5.3
1975 146.8 1.5 2.4 88.6 48.9 7.4 3.3 35.8 2.4 5.5
1976 171.9 1.6 2.3 109.7 52.5 11.1 3.6 35.5 2.4 5.7
1977 178.5 1.7 4.8 101.9 65.0 15.9 4.2 42.1 2.7 3.2
1978 198.6 1.8 10.3 107.9 73.3 17.5 4.7 48.0 3.1 5.4
1979 222.4 1.9 8.9 123.7 82.2 19.4 3.6 53.7 3.5 5.8
1980 286.1 1.9 ' 113 171.1 95.6 23.5 8.1 60.1 4.0 6.2
1981 293.2 2.0 12.0 167.1 105.5 30.6 9.3 61.7 3.8 6.6

Note: Private noninsured pension fund assets have been underestimated by at least $100 billion per year in each
year since 1977, saccording to a recent Departwent of Labor study. The nev figures were derived from a study of
37,500 pension plans, besed on IRS Porm 5500 reports in 1977. The SEC is curreatly revising its figures and
intends to publish new figures in the near future.

Source: Federal Reserve Board
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Total Demand Credit !
Pinancial Deposits & Time Corp Mark Tr Yy A y Corp Miscellanecus
Assets _Currency Deposits Equities Instruments _Issues Issues __ Bonds Yortgages Assets
1949 100.02 3.2 0.02 10.92 78.1% 41.92 0.0z 34.72 1.5% 7.12
1950 100.0 3.7 0.0 15.7 74.8 33.2 0.0 40.1 1.4 5.8
1951 100.0 4.0 0.0 16.6 74.0 29,9 0.0 42.6 1.5 5.4
1952 100.0 3.1 0.0 18.7 72.9 25.2 0.0 46.2 1.5 5.2
1953 100.0 3.1 0.0 20.4 12.3 22.4 0.2 48.1 1.6 4.2
1954 100.0 2.6 0.0 22.8 n.o 19.3 0.1 49.9 1.7 3.6
1955 100.0 2.3 0.0 33.2 60.9 16.2 0.1 42.8 1.8 3.7
1956 100.0 2.0 0.0 333 60.3 13.0 0.2 4.9 2.1 4.3
1957 100.0 2.0 0.0 32.0 61.8 10.5 0.5 48.4 2.5 4.2
1958 100.0 1.7 0.0 39.6 35.3 8.4 0.4 43.9 2.5 3.5
1959 100.0 1.6 0.0 42.6 52.4 1.7 0.6 41.3 2.9 3.4
1960 100.0 1.4 0.0 43.4 51.6 6.3 0.7 41.2 3.4 3.6
1961 100.0 1.4 0.0 49.5 45.9 3.3 0.6 36.6 3.4 3.2
1962 100.0 1.5 0.0 46.4 48.6 5.5 0.7 38.4 4,0 3.5
1963 120.0 1.4 0.0 50.3 45.1 4.9 0.7 35.6 4.0 3.2
1964 100.0 1.4 0.0 52.4 42,3 4.2 0.7 33.0 4.3 3.9
1965 100.0 1.3 1 0.0 55.3 39.5 3.4 0.6 30.8 4.6 3.9
1966 100.0 1.0 0.2 52.1 42.1 3.0 0.6 33 5.2 4.6
1967 100.0 1.0 0.5 57.2 36.6 2.2 0.4 29.5 4.6 4.7
1968 100.0 1.0 0.6 60.6 33.3 2.3 0.4 26.6 4.0 4.5
1969 100.0 1.0 0.6 60.0 33.8 2.1 0.6 27.0 4.1 4.6
1970 100.0 1.0 . 0.6 60.8 3.2 1.9 0.8 26.7 3.8 LY
1971 100.0 1.0 0.3 68.1 26.9 1.6 0.5 22.0 2.8 3.7
' 1972 100.0 1.0 0.2 73.8 2.8 1.9 0.5 17.7 1.7 3.2
1973 100.0 1.0 0.8 67.4 27.0 2.3 0.9 2.9 1.8 3.8
1974 100.0 1.2 3.2 54.8 36.3 2.6 2.2 29.4 2.1 4.6
‘1975 100.0 1.0 1.6 60.3 3.3 5.1 2.3 24.3 1.6 3.8
1976 100.0 0.9 1.4 63.8 30.6 6.5 2,1 20.6 1.4 3.3
1977 100.0 0.9 2.7 57.1 36.4 8.9 2.4 23,6 1.5 2.9
1978 100.0 0.9 5.2 54.3 36.9 8.8 2.4 24.2 1.5 2.7
1979 100.0 0.9 4.0 55.6 37.0 8.7 2.5 24.1 1.6 2.6
1980 100.0 0.7 3.9 59.8 33.4 8.2 2.8 21.0 1.4 2.2
1981 100.0 0.7 4.1 57.0 36.0 10.4 3.2 21.0 - 1.3 2.3

{ !
!

!

. PRIVATE PENSION FUND ASSETS AND LIABILITIES, 1949-1981

(Percent Distridution)
!

Note: Private noninsured peusion fund assets have been underestimated by at uu:/smo billion per year in each
year since 1977, according to & recent Department of lLabor study. The new figurés ware derived from a study of
37,500 pension plans, based on IRS Form 5500 reports in 1977. The SEC {s currently revising {te figures and

intends to publish zew figures in the near future.

Source: Federeal R :serve Board
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Net
Acquisition Desand
of Pinancisl Deposits 4

Assets Currency Deposits Equities Instruments

1949 $ 63 $ A3 .
1950 1,694 60
1951 1,121 65
1952 1,658 -19
1953 1,901 56
1954 2,041 -9
1955 2,309 58
19%6 2,727 0
1957 3,040 51
1958 3,101 30
1939 3,663 29
1960 3,961 1n
1961 3,939 114
1962 4,181 1Y
1963 4,253 66
1964 5,468 3T
1965 5,411 49
1966 6,89 -183
1967 6,562 136
1968 6,509 121
1969 6,342 ’
1970 6,913 82
1971 7,079 199
1972 6,652 262
1973 8,265 -213
1974 10,702 -15
1975 11,814 13
197 11,23 123
1977 17,682 95
1978 19,629 9”2
1979 21,100 100
1980 22,300 100
1981 22,500 100

Source: Feleral Reserve Board

PRIVATE PENSION FUNDS ANNUAL FLOWS, 1949-1981
(in millions of dollars)

Credit U.S.

Time Corporate Market Government Corporate

lasues Bonds
+

$ 0 $ 124 $ 589 $ 250 $ 39
0 519 1,085 100 965
0 253 173 100 ~ 655
() 478 1,127 33 1,065
] 545 1,319 177 1,099
] 709 1,333 27 1,260
[} ‘739 1,339 310 946
[ 941 1,557 -193. 1,622
o 1,135 1,772 -224 1,862
0 1,381 1,656 -3 1,505
o 1,743 1,734 244 1,243
[] 1,946 1,798 -128 1,614
[} 2,258 1,474 32 1,183
0 2,198 1,745 20 1,219
[] 2,170 1,927 124 1,459
[} 2,212 2,348 144 1,646
0 3,124 1,908 -199 1,497
142 3,479 2,811 =243 2,528
283 4,562 869 -427 1,124
152 4,822 1,061 432 645
18 5,382 798 36 613
103 4,566 2,022 237 1,830
-362 8,915 -1,639 -297 -829
-46 7,285 -993 957 -1,02¢
79 5,290 2,250 715 1,887
2,665 2,305 5,613 1,129 4,488
-1,339 5,772 7,023 5,20 1,781
-78 7,302 3,647 3,949 ~-289
2,474 4,460 11,159 5,425 5,369
5,497 5,332 8,582 2,105 5,904
-1,400 13,100 8,900 ,800 5,700
1,400 9,600 10,800 5,800 4,400
1,800 7,300 12,900 9,100 3,600

Mortgages

$20
20
18
29
43
46
83
128
134
159

Miscellaneous
Assets

$-120
30
30
72
-19
8
173
229
82
34
147
206
93
191
90
789
B35
650
n2
353
133
140
=34
157
146
134
243
240
=506
126
400
400
400



STATE AND LOCAL COVERNMENT RETIREMENT FUMDS ASSETS AND LIABILITIES, 1949-1981
(in billions of dollars)

Total Demand Credit U.S. State and
Plnancial Deposits & Corporate Market Govermment Treasury Agency Local Corporate

Assats Currency Equities Instruments Securities _lIssues Issuss Obligaticns _Bonds — Mortgages

1949 $ A2 $0.1 $ 0.0 $ 4.l $ 2.3 $ 2.3 $ 0.0 $1.3 $ 0.4 $0.1
1950 4.9 0.1 0.0 4.7 2.5 2.% 0.0 1.5 0.6 0.1
1951 5.6 0.1 0.0 3.4 2.9 2.9 0.0 1.7 0.7 0.1
1952 6.6 0.2 0.1 6.4 3.4 3.4 0.0 1.9 1.0 0.1
1953 8.0 0.2 0.1 7.7 29 3.9 0.0 2.1 1.5 0.2
1934 9.5 0.2 0.1 9.2 [ 44 0.0 2.4 2,1 ‘0.2
1953 10.8 0.2 0.2 10.5 4.7 4.7 0.1 2.7 1.7 0.3
1956 12.1 0.2 0.2 11.7 3.0 4.9 0.1 3.1 3.2 0.4
1957 1.8 0.2 0.3 13.3 3.2 5.1 Q.1 3.5 4.0 0.5
1958 15.6 0.2 0.4 15.0 3.1 5.0 0.1 4.0 3.1 0.7
1959 17.6 0.2 0.5 16.8 5.6 3.5 0.1 4.3 6.0 1.0
1960 19.7 0.2 0.6 18.9 5.9 5.7 0.2 4.4 7.1 1.5
1961 22.3 0.3 0.9 21.1 6.1 5.8 0.3 4.3 8.9 1.9
1962 24.5 0.3 1.0 23,2 6.5 6.1 0.4 3.8 10.7 2.2
1963 27.4 0.3 1.5 © o 25.6 6.9 6.3 0.3 3] 1.8 2.6
1964 0.6 0.3 2.0 28.3 7.4 7.0 0.4 2.9 . 1A9 3.1
1965 34.1 0.3 2,5 .3 7.6 1.2 0.5 2.6 17.2 3.7
1966 3.1 0.4 2.8 34.9 7.8 7.1 0.7 2.5 20.2 4.3
1967 42.6 0.5 3.9 3.3 7.0 6.2 0.8 2.4 2).9 5.0
1968 43.0 0.6 3.8 41.6 7.3 5.9 1.4 2.4 26.6 3.4
' 1969 53.2 0.5 1.3 45.5 1.0 5.4 1.6 2.3 30.6 S.6
1970 60.3 0.6 lo.1 49.6 6.6 3.1 1.5 2.0 35.1 5.9
mn 69.0 0.7 15.4 52.9 3.4 39 1.5 2.2 39.0 6.3
1972 80.6 1.0 2.2 57.4 3.7 3.6 2.1 2.0 43.2 6.3
1973 84.7 1.3 20.2 63.1 5.8 2.5 3.3 1.7 48.4 7.1
1974 88.0 1.8 16.4 69.8 6.2 1.6 4.6 1.0 34.9 1.7
1975 104.8 1.4 24.3 9.1 7.8 2.5 3.3 1.9 61.8 7.5
1976 120.6 1.4 30.1 89.1 1.9 4.1 6.8 3.4 67.1 1.7
1977 132.6 1.7 30.0 100.9 16.5 6.6 9.8 3.3 2.7 8.2
1978 153.0 2.8 313 116.9 22.8 10.5 12.4 4.0 81.4 8.7
1979 170.1 4.0 37.1 129.0 29.7 13.5 16.3 3.9 86.0 9.4
1980 202.7 4.1 54.2 144.5 39.5 . 17.5 22.0 4.0 9.1 9.9
1981 221.3 5.4 47.% 168.1 48.6 27.3 21.3 4.0 102.8 12.7

Source: PFederal Reserve Bosrd

g6



STATE AND LOCAL GOVERNMENT RETIREMENT FUNDS ASSETS AND LIABILITIES, 1949-1981
(Percent Distribution)

Total Demand Credfit u.s. State and
¥Financial Deposite & Corporate Market GCovernment Treasury Agency local Corporate
Assets Currency [Equities Instruments Securities Issues Issues Obligacions Bounds Nortgages

1949 100,0X 2.42 0.5 97.12 54.02 54.02 0.0X 2.2 ' 9.6X 1.2
1950 100.0 2.5 0.6 97.0 351.5 1.5 0.0 31.9 12.0 1.5
1951 100.0 2.5 0.7 96.8 52.0 52.0 0.0 30.5 12.5 1.9
1952 100.0 2.4 0.8 96.8 51.1 50.8 0.3 28.) 15.2 2.1
1953 100.0 2.4 0.9 96.7 48.8 48.5 0.3 26.4 19.2 2.4
1954 100.0 2.1 1.0 96.9 46.3 46.4 0.4 25.1 22.4 2.6
1955 100.0 1.6 1.8 96.5 43.6 43.1 0.5 25.1 24.9 2.9
1956 100.0 1.6 1.7 96.8 41.5 41.0 0.6 25.8 26.2 3.3
1957 100.0 1.7 2.2 96.1 37.4 36.7 0.7 25.7 29.2 3.9
1958 100.0 1.6 2.6 95.9 32.9 32.2 0.7 25.4 32.8 4.7
1959 100.0 1.3 2.8 95.9 31.9 .1 0.8 24.2 3401 5.6
1960 100.0 1.2 3.0 95.7 29.9 28.9 1.0 2.3 36.1 7.3
1961 100.0 1.2 4.0 9.7 27.3 26.1 1.2 19.2 39.8 8.5
1962 100.0 1.3 4.1 9.7 26,3 24.9 1.6 15.5 43.5 9.1
1963 100.0 1.1 5.5 93.4 25.1 23.8 1.3 12.1 46.7 9.5
1964 100.0 1.0 6.5 92.3 24.2 22.9 1.2 9.5 45.8 10.0
1965 100.0 0.9 7.3 91.7 22.4 1.0 1.4 1.7 50.6 11.0
1966 100.0 1.0 7.3 9.7 20.4 18.7 1.7 6.5 53.0 ! 11.8
1967 100.0 1.1 9.1 89.8 16.3 1.5 1.8 5.6 56.1 n.7
1968 100.0 1.3 12.1 86.7 15.3 12.3 2.9 5.0 55.3 11.2
1969 100.0 0.9 13.7 85.4 13.2 10.2 2.9 4.4 57.4 0.5
1970 100.0 1.0 16.7 82.3 10.9 8.5 2.5 3.4 38.1 9.8
971 100.0 1.0 22.3 76.7 1.9 5.6 2.2 3.1 56.5 9.1
1972 100.0 1.2 27.5 n.s 7.1 4.5 2.6 2.5 53.6 8.0
1973 100.0 1.6 23.9 74.6 6.9 3.0 3.9 2.0 57.2 8.4
1974 100.0 2.0 18.6 79.3 1.0 1.8 5.2 1.1 62.4 8.8
1975 100.0 1.4 23.2 75.4 7.4 2.4 5.0 1.9 58.9 7.2
1976 100.0 1.2 25,0 13.9 9.0 3.4 5.7 2.8 55.6 6.4
1977 100.0 1.3 22.6 76.1 12.4 5.0 1.4 2.7 54.8 6.2
1978 100.0 1.8 21.8 76.4 14.9 6.8 8.1 2.6 53.2 5.7
1979 100.0 2.4 21.8 75.8 17.5 7.9 9.6 2.3 50.6 5.5
1980 100.0 2.0 26.7 n.3 19.5 8.6 10.9 2.0 44.9 4.9
1981 100.0 2.4 21.6 76.0 22.0 12,3 9.6 1.8 46.5 5.7

Source: Federal Reserve Board 1
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STATE AND LOCAL GOVERNMENT RETIREMENT FUNDS ANNUAL FLOWS, 1949-1981
(in millions of dollars)

Net s
Acquisition Demand Credit u.s. State and
of Financia] Deposits & Corporate Market Goveroment Treasury Ageucy Local Corporate
Assets Currency [Equities Instruments Securities _Issues Issues Obligations Bonds Mortgages

1949 $ 5% ' '§ 10 $ 7 $ 5 $ 184 $ 1846 § o $ 183 $ 13 $ 17
1950 , 674 | 18 9 647 241 241 0 200 183 23
1951 760 | 19 12 729 420 420 0 163 116 30
1952 1,027 | 20 15 992 476 . 456 20 171 309 3%
1953 1,324 / k) 19 1,274 491 486 5 220 516 47
195 1,488 5 24 1,459 536 523 13 273 589 6L
1955 1,304 =20 28 1,29 303 283 20 a7 577 69
1956 1,274 16 34 1,224 287 278 9 387 473 77
1957 1,675 &7 S1 1,577 144 114 0 LY. ] 859 145
19358 1,770 7 58 1,705 -17 -37 20 424 1,102 196
1959 1,926 -23 75 1,874 470 (153 29 288 860 256
. 1960 2,158 22 86 2,050 299 249 50 155 1,138 458
1961 2,381 34 152 2,195 164 89 75 ~143 1,728 446
1962 2,356 30 197 2,129 424 300 124 459 1,018 346
1963, 2,560 6 209 2,345 362 410 -48 =500 2,113 370
1964 3,040 -2 273 2,769 554 520 34 404 2,161 458
1965 3,29 6 352 2,93 234 123 111 =275 2,300 676
1966 4,226 51 488 3,687 122 =38 160 =144 2,939 770
1967 4,093 9 670 3,332 ~-817 =950 133 ~-15 3,79 487
1968 4,820 143 1,17 3,360 381 =244 625 =24 2,644 59
1969 5,488 -128 1,788 3,828 -328 -A84 156 =51 3,9% 213
1970 6,393 122 2,137 4,134 -408 =333 -15 -299 4,496 345
1971 6,554 95 3,185 3,274 -1,155 -1,208 53 120 3,941 368
1972 8,491 262 3,677 4,552 262 -299 561 =123 4,21 182
1973 9,480 386 3,411 3,68) 140 -1,089 1,229 -338 5,210 671
1974 9,697 453 2,569 6,675 326 -923 1,249 -708 6,496 561
1975 ' 11,307 =351 2,388 9,270 1,626 955 671 957 6,847 -160
1976 12,900 - 3,100 9,800 3,100 1,500 1,600 1,400 5,100 200
1977 15,900 300 3,700 11,900 s.ioo 2,700 2,700 200 6,000 300
1978 20,700 1,000 2,600 17,000 7,100 2,700 4,400 400 9,000 500
1979 16,200 1,300 4,100 10,800 6,600 5,300 1,400 - 3,200 1,000
1980 26,500 600 5,300 20,600 9,400 6,200 3,200 100 9,700 1,300
1981 27,300 800 7,600 18,900 9,100 6,400 2,700 - 8,000 1,300
4

s;uru: Federal Reserve Board
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STATEMENT OF DOUGLAS E. JOHNSON, VICE PRESIDENT, CHASE
HOME MORTGAGE CORP., MONTVALE, NJ., ON BEHALF OF
MORTGAGE BANKERS ASSOCIATION OF AMERICA, WASHING-
TON, D.C.

Senator CHAFEE. Mr. Johnson.

Mr. JoHNsON. Mr. Chairman, my name is Doug Johnson. I am a
vice president of Chase Home Mortgaéi Corf. of Montvale, N.J., a
subsidiary of the Chase Manhattan Corp. I am testifying today,
though, in my capacity as-the chairman of the New Investor Op-
portunities Subcommittee of the Mortgage Bankers Association of
Ameri(ia. Appearing with me is Bill Cumberland, MBA’s general
counsel.

We appreciate the opportunity to appear before you to testify on
the desirability of pension fund investment in mortgages and on
the impediments to such investments that are imposed by the Em-
plc‘rzees Retirement Income Security Act. _

e know, Mr. Chairman, that you appreciate the importance of
removing the barriers to the free flow of investor dollars to real
estate finance. And conversely, the benefit of providing pension
managers with as broad a spectrum of investment opportunities as
ﬁssib e. The legislation which you, along with Senators

atsunaga, Mitchell, and others, introduced on September 16, S.
2918, the Residential Mortgage Investment Act of 1982, is a giant
stride toward those ends. -

MBA supports enactment of the Residential Mortgage Invest-
ment Act or similar legislation, which would remove the burdens of
the prohibited transaction rule from investments made by pension
funds which are in accord with the customary practices of the resi-
dential mortgage industry. We mortgage bankers do business in a
market where customary practices are as well developed as in an
other investment market. These, plus the prudent investor stand-
ard as embodied in ERISA, and not affected by S. 2918, will provide
adequate assurance that the funds will be carefully managed, while
at the same time maximizing investment and housing opportuni-
ties.

The structure of ERISA interferes with pension fund investment
in both commercial real estate and residential property. Because
the housing industry is in a dire economic condition and has im-
mense potential need for financing, pension investment in residen-
tial property has received special attention by the administration,
-and is appropriately the subject of the bill you have introduced.

Senator CHAFEE. Now, Mr. Cumberland, you have 14 pages here.

Mr. JounsoN. We have five, sir. We have cut it down to an oral
statement. -

Senator CHAFEE. Mr. Johnson. I'm sorry. You've got it in five?

Mr. JoHNsoN. Yes, sir. We’ve got a summary here.

Senator CHAFEE. Go ahead.

Mr. JonnsoN. On May 14, the Department of Labor [DOL] made
public a series of rulings affecting the pension plan investment in
residential mortgages. DOL was responding to a request for a class
exemption for mortgages submitted to them in 1980, and to repeat-
ed requests of labor and industry, as well as the President’s Com-
mission on Housing and President Reagan himself.
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The rulings appear to make a start toward freeing up pension
funds for investment in mort% es on newly constru and also
on already existing houses. MBA and the mortgage banking indus-
try applauded the Department for attentive and earnest efforts to
develop a rule under which the market can function in a healthy
manner. However, the rules contain inherent flaws, which S. 2918
would overcome.

The demand for housing that is expected to occur in the 1980’s
will require a tremendous amount of capital. At the end of 1980,
the outstanding mortgage debt stood at $1.1 trillion. By 1990, it is
believed that that number could triple. I don’t think it’s important
what number we use for 1990, just suffice it to say that the needs
are tremendous in the future for housing in this country.

Pension funds control an increasing share of American capital,
and so, they must be tapped if sufficient funds are to be made
available to housing. In addition, because they consist of long-term
stable funds with an obligation to pay an annuity in the future,
pension funds are ideally suited- to mortgage investments. Public
pension firms, that is, those servinf State and local government
employees, are becoming increasingly important investors in resi-
dential mortgages. The Federal Reserve Board reports that such
funds made net mortgage investments of $190 million in 1976,
almost $700 million in 1978, and $1.3 billion in 1980. The mortgage
holdings reached $12 billion bg September 1981 —the latest date for
which we have any figures. Private pension fund investment has
been so small as to be almost nonexistent. MBA believes this lack
of investment is in part due to the fact that the effects of ERISA
are so inhibiting on these kinds of transactions.

As I have said before, the rulings of the Department of Labor
were helpful but their ap]proach provides serious impediments to
the mortgage market. Unlike other forms of investment, the new
rules saddle mortgage investment with the mandatory cost of
hirinﬁ a real estate investment adviser, even where the trustees
are themselves knowledgeable. Not only does this place mortgages
at a competitive disadvantage, it clearly indicates that they are
second-class investments in the eyes of the Department of Labor.
Additionally, in both the whole loan exemption and the plan asset
rule, the Department of Labor has adopted mo e standards of
the Federal National Mortgage Association [FNMA), the Federal
Home Loan MortgaX;Corporation [FHLMC]}, and the Government
National Mortgfﬁe ociation [GNMA).

Fannie Mae, Freddy Mac, and Ginnie Mae were created by Fed-
eral statute, and each was created for a purpose other than defin-
ing what kind of mortgage investments a pension plan should
invest in. Each has limits on the dollar amount of any individual
mortgage thely may purchase. -

For example, Fannie Mae and Freddy Mac may not ‘bt'xgha mort-
ﬁage with a principal balance of more than $107,000. They also

ave an egate dollar activity limit controlled by Federal Gov-
ernment officials. There is no question that these instrumentalities
have proven knowledgeable and successful in the mortgage mar-
kets. However, the standards which they have developed and those
which Congress has imposed accomplish their purposes but do not
necessarily serve the needs of pension plans.
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If I might digress for a second: I would like to point out that I
have placed mortgage passthroughs with public pension funds and
in the most recent transactions I did—we had several mortgages in
the pool in excess of $107,000. The largest, in fact, was $150,000.
That pool was rated double A. And the investor is very pleased
with it. That’s by way of example.

Minor changes in the Department of Labor’s class exemptions
will not remove the inherent characteristics of treating mortgages
as second-class investments. S. 2918 would clear away this competi-
tive disadvantage and might encourage pension plan investment in
the highly sophisticated and rapidly developing real estate finan-
cial market.

The MBA appreciates the opportunity to appear before you,
before the subcommittee, and would be happy to furnish any addi-
tional information you might need.

Thank you, sir.

- Senator CHAFEE. Well, thank you, Mr. Johnson.
[The prepared statement of Douglas E. Johnson follows:]
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Mr. Chairman and Members of the Subcommittee, my name is Douglas E. Johnson. [ am
Vice President of Chase Home Mortgage Company of Montvale, New Jersey, & subsidiary
of the Chase Manhattan Corporation. I am testifying today in my capacity as Chairman
of the New Investor Opportunities Subcommittee of the Mortgage Bankers Association of

America.* Appearing with me is Willlam E. Cumberland, MBA's General Counsel.

We appreciate the opportunity to appear before you to testify on the desirability of
pension fund investment in mortgages, and on the impediments to such investments that
are imposed by the Employees Retirement Income Security Act (ERISA). ERISA has had
the effect of inhibiting pension plan trustees and pension plan managers from making
investments in mortgages, mortgage-backed securities, and other forms of real ‘estate
assets that can provide attractive returns for pension funds and provide the diversity that

prudent investing and ERISA require.

We know, Mr. Chairman, that you appreciate the importance of removing the barriers to
the free flow of investor dollars to real estate finance, and conversely, the benefit of
providing pension managers with as broad a spectrum of investment opportunities as

possible. The legislation which you, along with Senators Matsunaga, Mitchell, and others,

*The Mortgage Bankers Association of America is a nationwide organization devoted ex-
clusively to the field of mortgage and real estate finance. MBA's membership comprises
mortgage originators, mortgage investors, and a variety of industry related firms.
Mortgage banking firms, which make up the largest portion of the total membership,
engage directly in originating, financing, selling, and servicing real estate investment
portfolios, Members include:

Pension Funds

Mortgage Brokers

Title Companies

State Housing Agencies
Investment Bankers

Real Estate Investment Trusts

Mortgage Banking Companies
Mortgage Insurance Companies
Life Insurance Companies
Commercial Banks

Mutual Savings Banks

Savings and Loan Associations

00000
000000

MBA headquarters is located at 1125 15th Street, N.W., Washington, D.C. 20005;
telephone: (202) 861-6500
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introduced September 18, 8 1914, The Residential Mortgdge Investment Aot of 1982, is a
giant stride toward those ehds.

MBA supports enactmént of the Resideritial Mortgage Investment Act oc similar legisla-
tion, which Wwould temove the burdens of the prohibited transaction rule from investments
made by pension fuhds in aceordance with customhary practioes in the residential mortgage
industry., We do business ifi & markat where customary practices are as well developed as
if any othet investment market. These, plus the prudent investor standard as ambodied in
RRISA, and not affeated by S 1918, will provide adequate assurance that the funds will be
carefully managed, while at the same time maximiging Investment and housing

opgottunities,

The strudture of ERISA interferes with pansion fund investment in both commercial real
estate and residential properties. Because ths housing industry is in a dire economie
¢ondition and has immense potential neo_a for financing, pension investment in residential
property has received special attention by the Administration, and is appropriately the
subject of the bill you have introduced.

On May 14, the Department of Labor (DOL) made public a series of rulings affecting
pension plan Investment in reekiential mortgages. DOL was responding to a request for a
class exemption for mortgages, submitted to them in 1980, and to repeated requests of
labor and industry, as well as the President's Housing Commission and President Reagan
himself. Two of the rulings are class exemptions from the prohibited transactions
provisions of ERISA, The third is a final interpretive regulation defining the term "plan

assets" in the context of mortgage~backed securities and other pools of home mortgages.
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The rulings appear to make a staft toward freeing up pension funds for investment in
mortgages on newly constructed and also on already existing houses. MBA and the
mortgage banking industry applauded the Department for attentive and earnest efforts to
develop a rule under which the market can function in a healthy manner, However, the

rutes contain inherent flaws, which S 2918 would overcome.

Fundamental changes that are occurring in the way housing is ﬂnancéd in this country
should present new investment opportunities for pension funds. A combination of factors
has severely reduced the effectiveness of the old mortgage finance system, which relied
heavily on mortgage investment by savings ;nd loans and other thrift institutions. While
in the futuré, thrifts may specialize in consumer and/or real estate lending, they will not
hold long-term loans, such as mortgages, in portfolio to the extent they have in the past.
This will create a home financing gap. Mortgages must be packaged and sold to pension

funds and others with sources of long-term funds in order to fill that gap.

The demand for housing that is expected to occur in the 1980s will require a tremendous
amount of capital. At the end of 1980, outstanding mortgage debt in the United States
stood at $1.1 trillion. By 1990, that amount is expected to triple. Raising this volume of
funds will require that mortgages be attractive 'to those who make long-term capital

investments, such as pension trustees and managers.

Pension funds control an increasing share of American capital, and so, must be tapped if
sufficient funds are to be made availasble to housing. In addition, because they consist of
stable long-term funds with an obligation to pay an annuity in the future, pension funds
are ideally suited to mortgage investment. Public pension funds, i.e., those serving state
and local government employees, are becoming increasingly mportant investors in resi-

dential mortgages. The Federal Reserve Board reports that such funds made net mort
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gage investments of $180 million in 1976, $679 million in 1978, and $1.3 billion in 1980,
with mortgage holdings reaching $12 billion by September 1981, the latest date for which
we have figures. However, private pension fund investment has been so small as to be
virtually non-existent, MBA believes this lack of investment on the part of private funds

can be traced largely to the inhibiting effects of ERISA,

Wher; the Department of Labor (DOL) published Prohibited Transaction Exemption 81~7
last summer, and the proposed whole loan exemption last December, MBA commented
extensively, suggesting that each of these exemptions be broadened in recognition of the
market. Almost every suggestion MBA made was responded to favorably by DOL in the
rules made available May 14, for publication in the May 18, 1982, Federal Register. As
published, the new exemptions and the new definition of "plan assets" would appear to
allow pension fund managers to enter into the mainstream of residential mortgage invest-
ment to the benefit of the pension plans and to the benefit of the housing market and the

housing industry.

As recognized by the DOL, these rulings do not remove all the barriers to sound invest-
ment by pension plans in real estate. The categories of commercial and industrial proper-
ties are not covered. Multifamily residential projects, which are increasingly recognized
as an efficient form of housing, are expressly excluded. These types of real estate are
providing attractive returns on investment for other institutional investors, and pension

plans should be allowed similar investment opportunity.

However, even within the intended reach of these class exemptions, there are serious
impediments to the mortgage market. Unlike other forms of investment, the new rules
saddle mortgage investment with the mandatory cost of hiring a real estate investment

advisor, even where the trustees are themselves knowledgeable. Not only does this place
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mortgages at & competitive disadvantage, it clearly indicates they are second class
investments in the eye of the Department of Labor. Additionally, in both the whole
mortgage exemption and the "plan asset” rule, the DOL has adopted the mortgage
standards of the Federal National Mortgage Association (FNMA), the Federal Home Loan
Mortgage Corporation (FHLMC), and the. Government National Mortgage Association
(GNMA),

FNMA, FHLMC, and GNMA were created by Federal statute, and each was created for a
purpose other than defining what types of mortgage investments pension plans should be
making. FNMA and FHLMC are intended to support the secondary market for mortgages
for moderate- and middle-income homebuyers, traditionally by purchasing such mortgages
when the market requires, and just recently, by guaranteeing securities based on and
backed by sueh mortgages. Each has limits on the dollar amount of any individual mort-
gage they may purchase. For example, FNMA may not buy a mortgage with a principal
balance of more than $107,000, They also have aggregate dollar activity limits controlled
by Federal governmef\t officials, GNMA is a part of the Department of Housing and
Urban Development which currently buys only below-market interest rate multifamily
mortgages and guarantees securities based on and backed by mortgages insured or
guaranteed by other Pederal agencies whose programs are determined by social, as well as
' market, need, There is no question that these instrumentalities have proven themselves
knowledgeable and successful in the mortgage markets. However, the standards they have
developad and Congregs has imposed to accomplish their purposes do not serve pension
plans fully.
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ERISA PROVISIONS

In order to assist the Committee in evaluating the favorable effect of the rules published
by DOL, and in understanding the problems presented by ERISA, the following explanation

of the relationship of ERISA and the real estate finance market might be helpful,

ERISA was enacted in response to well-documented-and well-pubiicized abuses of their
powers by trustees and others in positions to direct the use of pension plan assets. In
.es!abllsmng a nationwide explicit test of fiduciary duty, and clarifying who are fiduciaries
subject to the test, ERISA has worked well to encourage widespread responsibility in the
pension field. These standards, especially the "prudent man" rule, were an incorporation
of a variety of related standards that had been developed and tried over the years in the

common law of the several states.

ERISA also introduced a novel approach to protecting pension beneficiaries from self-
dealing and favoritism by those In positions to direct the use of plan assets. The "pro-
hibited transactions" section of ERISA, Section 408 (29 US.C. 1108), has little legislative

history and no widely used and developed antecedents. This section provides:

"PROHIBITED TRANSACTIONS"

"Sec. 406, (a) Except as provided in section 408:

(1) A fiduciary with respect to a plan shall not cause the plan to
engage in a transaction, if he knows or should know that such
transaction constitutes a direct or indirect—

(A) sale or exchange, or leasing, of any property be-
tween the plan and a party in interest;

(B) lending of money or other extension of credit be-
tween the plan and a party in interest;

(C) turnishing of goods, services, or facilities between
the plan and a party in interest;

(D) transfer to, or use by or for the benefit of, a party
in Interest, of any assets of the plan; or.

(B} acquisition, on behalf of the plan, of any employer

. security or employer real property in violation of

section 407(a).



108

(2) No fiduciary who has authority or discretion to control or man-
age the assets of a plan shall permit the plan to hold any em-
ployer security or employer real property if he knows or should
know that holding such security or real property violates sec-
tion 407(a)
(b) A fiduciary with respect to a plan shall not—
(1) deal with the assets of the plan in his own interest
or for his own account,
(2) in his individual or in any other capacity act in any
transaction involving the plan on behalf of a party
(or represent a party) whose interests are adverse to
the interests of the plan or the interests of its par-
ticipants or beneficiaries, or
(3) receive any consideration for his own personal
account from any party dealing with such plan in
N connection with a transaction involving the assets of
the plan. R
(e} A transfer of real or personal property by a party in inter-
est to a plan shall be treated as a sale or exchange if the
property is subject to a mortgage or similar lien which the
plan assumes or if it is subject to a mortgage or similar
lien which a party-in-interest placed on the property
within the 10-year period ending on the date of the trans-
fer.

The general fiduciary duty approach of the Act rests on the assumption that pension man-
agers can and should perform their trust by exercising their sound judgment ‘in the best
interests of the pension plan. In contrast, the prohibited transaction approach rests on the
assumption that pension managers cannot and should not perform their trust by exercising
their sound judgment in the best interests of the pension fund. It specifically prevents
that exercise in a broad range of circumstances. The transactions prohibited by Section
406 are categorical and are not permitted by the Act, even if they'would otherwise be in
the best interests of the pension fund, or are routinely performed by other asset

managers.

It is this observation that is so frustrating for those involved in home finance. The
mortgage market is well established and active. It is a market that allows an investor or
a pension plan trustee to measure the prudence of an investment against the investment

decisions of other experienced investors. Yet ERISA effectively interferes with pension
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fund involvement in both the financing of new construction and in the financing of the

purchase of existing, or older, buildings,

MORTGAGE MARKETS

Financing for real estate building projects generally occurs in two phases: short-term
loans to the project developer to pay for the cost of construction, and long-term loans to
the purchasers of residential units or owners clf income property, the proceeds of which
are used to pay for the property. The developer pays off the short-term construction loan
with the proceeds of the sales of the housing or with the "permanent" financing of the

income property project.

Before a lender will make a construction loan, it must be satisfied that long-term finane-
ing will be available when the construction is completed. Generally, such a lender, if it
does not intend to provide the long-term financing itself, will require a commitment from
another lender obligating the second lender to make such long-term financing available.

Once a satisfactory commitment has been obtained, the construction loan will be made.

Often a developer seeking a short-term construction loan will contact a company that
specializes in obtaining commitments for long-term financing—a mortgage banker. The
mortgage banker first makes a determination as to the feasibility of the proposed project.
If that determination is favorable, the mortgage banker will agree to attempt to obtain a
commitment for long-term financing. The mortgage banker usually looks to financial

institutions or institutional investors.

13-927 0—83——8



110

The investot usually issues a written commitment to provide long-term finaneing or to buy
mortgages from a mortgage banker and, after the building is completed, makes long-term
loans to purchasers of the housing units, or takes into portfolio the financing originated by
the mortgage banker. Long-term investors Include insurance companies, pension funds,
commercial and mutual savings banks, savings and loan assoefations, and the Federal
National Mortgage Association (FNMA) and the Federal Home Loan Mortgage Corporation
(FHLMC), the two federally chartered instrumentalities whose purpose is to support an
orderly mortgage market., A commitment is made for a specific time period, and a fee is

usually charged by the investor.

Under a typical commitment, an investor obligates itself to provide a specific amount of
long-term loans to‘purchasers of dwelling units or owners of income producing property
who qualify under the investor's mortgage loan guidelines. In a case where the mortgage
banker makes the commitment to provide long-term financing, the investor will obligate
itself to purchase a specific amount of mortgages originated by the mortgage banker,
provided that those mortgages meet the guidelines. The terms of the loans, such as the
amortization period, the rate of interest, the pe‘x;zentage of value loaned, the require-
ments for loan qualification, the credit worthiness of the borrower, inflation hedges, and

the quality of the sécurity, are set by the investor.

Usually, when an investor buys mortgages from the mortgage banker, the investor leaves
with the mortgage banker the responsibility for collecting the monthly payments from the
owner/borrower,. paying real estate taxes and hazard insurance premiums, and otherwise
administering the loan. This function is performed for a fee and is called "servicing."

Servicing fees are an important source of income for mortgage bankers.
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The above explanation describes two markets for long-term mortgages. The market in
which the homebuyer or income property owner obtains a mortgage loan, whether directly

from an investor or from a mortgage banker, is called the "primary market".

The sale of the mortgage to an investor occurs in what is called the "secondary market."
The seconflary market also operates in a similar w;y to finance the purchase of existing,
or older, housing or other buildings. No construction loan is involved, of course, and the
length of time a commitment to purchase the mortgages is outstanding is generaily
shorter. In fact,'mortgage bankers sometimes agree to originate mortgages on existing
housing without having a commitment from an investor, taking a chance that the

mortgage can be sold after it is originated,

A variation on this basic way in which mortgage investors acquire mortgages as assets is
the rapidly expanding market for securities issued by mortgage bankers and other loan
originators based on a collection, or pool, of mortgages originated or otherwise obtained
by the issuer. The most popular of these mortgage-backed securities are in the housing
finance aspect of the market. These have scheduled payments of principal and interest
that are guaranteed by the Government National Mortgage Association (GNMA), a part of
the Department of Housing and Urban Development (HUD). The mortgage-backed
security device allows an investor to own a small portion of a large number of mortgages
and thereby diversify risk and simplify accounting. Mortgage-backed securities are also
generally more liquid than whole mortgages, that is, mortgages that are not part of a pool

whose ownership is shared by several investors.
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ERISA BARRIERS

H a pension fund wanted to be an investor in the mortgage markets as they now function,
a violation of one or more of the prohibited transactions provisions of ERISA migh.t arise
due to a possible relationship between a pension fund and certain parties involved in the
transactions. Fitting the definition of party in interest in Section (3)}(14) of ERISA would
be: a mortgage banker or other loan originator who is providing loan administration
services on loans p;-eviously originated or purchased by the plan (a se;vicing mortgage
banker'); a developer of a project or a builder involved in the construction of the dwelling
units who employs persons covered by a multi-employer plan; and an individual seeking a
loan in order to purchase a dwelling unit may be party in interest under, among others,
Section (3)(14)(H) of the Act, by reason of being an employee of an employer, a service

provider, or a union that is related to the plan.

Therefore, possible violations may arise in several phases of the above-described trans-
actions: the exchange of a loan commitment for a loan fee between a pension fund and a
servicing mortgage banker may give rise to a violation of Sec.tion 406 (a)(1)A) and (D) of
the Act. A commitment by a pension fund to make loans or purchase mortgages, the
proceeds of which will be used to purchase units developed and/or to be built, in whole or
in part, by a contributing employer with respect to the fund, might arguably give rise to &
violation of Section 406 (a)}{(1)(B) and (D) of the Act. It should be noted, in this respect,
that the Department of Labor has expressed its view that a transaction involving similar
possible violations, i.e., the provision of a construction loan by a plan to an unrelated
party who contracts with a contributing employer to do the construction, would not, in
itself, constitute a prohibited transaction under Section 406 (a) of the Act. If, in the case
described in (ii) above, the employer is a fiduciary with respect to the fund, the mere
involvement of the employer as a developer or builder might, in itself, be characterized as

a technical violation of Section 406(b)2) of the Act.
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The purchase of a mortgage by a fund from & servicing mortgage banker, or a direct loan
by a fund, the proceeds of which loan are used to purchase a dwelling unit, which pur-chase
results in the repayment, in whole or in part, of a construction loan to a servicing mort-
gage banker, might give rise to a violation of Section 406 (a)(1XA) and (D) of the Act. If
the proceeds of a direct loan or a loan purchased by a pension fund are used to purchase a
unit developed ar}d/or built, in whole or in part, by a contributing employer, such loan or
purchase might be characterized as a violation of Section 406 (a)(1}(D) of the Act. A
" direct or indirect (through the purchase of a mortgage) loan by a pension fund to a
purchaser of a dwelling unit who is an employee of a contributing employer, service
provider, or related union might give rise to a violatior; of Section 406 (a)}1XB) and (D) of
the Act, Although Section 408 (b)(1) of the Act may provide an exemption for such loans
from a plan to persons who are participants and beneficiaries with respect to the plan,
there is no relief for such loans to employees of service providers or unions that are
related to the plan. The provision of additional loan administration services by a servicing.
mortgage banker might give rise to a violation of Section 406 (a}(1XC) and (D) of the Act.
However, the statutory exemption provided in Section 408 (bX2) of the Act appears to

permit such transactions.

This list is, by no means, intended to be exhaustive. It is illustrative of the uncertainties,
the problems, and the dangers pension fund managers face if they try to enter the

mortgage market, The effect is to inhibit the entry of pension funds into the area of real

estate finance. -
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EXEMPTION RELIRF

The mechanism ERISA establishes for providing relief from the prohibited trahsaction rule
where it is overly restrictive has not worked efficiently for real estate finafdé in the
past. Under Section 408 of the Act (290 USC 1108), the Secretary of Labor has had
authority to grant exemptions for classes of fiduciaries or classes of transactions since
1975. Until May 1982, the Secretary had issued one class exemption with regard to home
mortgage-backed securities {Prohibited Transaction Class Exemption 81-7, January 18,
1981) and had proposed for comment a class exemption for mortgages on new houses. (48
Fed. Reg. 58773, Dec. 3, 1981,)

The class exemption regarding certain mortgage-backed securities was welcomed by the
housing finance industry. The exemption allowed, under specified conditions, transactions
between plans and parties in interest involved in the origination, servicing, and adminis-
tration of certain types of mortgage pool investment trusts and the acquisition by plans of
certain mortgage-backed securities. It did not address all types of mortgage pools and
mortgage-backed securities, however, and it took several years and substantial expense to

have the Department issue the exemption.

While the Department of Labor was considering its rule, which cleared the basic
immediate purchase and sale of securities backed by first lien mortgages, the market was
developing more sophisticated variations that offer better investment opportunities. The
rule issued May 14 by DOL amending Class Exemption 81-7 responds to the later market
developments.

The exemption for mortgages or newly constructed housing had serious flaws, most of

which are coveréd by DOL in the 1ntroducton:y explanation of the new exemption. The
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defects were pointed out to DOL and it corrected its proposed ruling accordingly. The
significance of the defects, however, was not removed by making the corrections., The
defects in the home mortgage proposal, the omissions in the mortgage-backed secprity
exemption, and the time and the expense incurred to produce each of these inadequate
tulings demonstrated the failure of the prohibited transaction exemption mechanism now
in ERISA, as interpreted by the Department of Labor, to encourage pension plan invest-
ment in the highly sophisticated and rapidly developing real estate finance market.

MBA appreciates the opportunity to appear before the Subcommitte and would be happy

to furnish any additional information if needed. -
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STATEMENT OF D. SCOTT McGREGOR, PRESIDENT, THE McNEIL/
MEHEW GROUP, SALT LAKE CITY, UTAH

Senator CHAFEE. And let’s take Mr. McGregor. And then we will
get back to some questions.

Mr. McGreGor. Thank you, Mr. Chairman. In deference to my
esteemed colleagues here, I agree with what they have said and
also, with respect to your comments, I am not going to read my
comments. If I have your permission, I would like to speak improvi-
satorially because I think I would like to get down to a couple of
specifics I think you might be interested in.

I feel that you have an extreme interest in this particular bill, as
we all do—the entire Nation does. Our company, the McNeil/
Mehew Group, of which I am president, was originally organized
for the sole and exclusive purpose of channeling pension fund in-
vestment into the real estate market. That’s all we do. We are very
acutely aware of the problem involved in pension fund investing, as
well as the problems involved in borrowing.

The impediments of pension fund investment—I would like to get
down to specifics and state two things. First of all, on the prudent
man rule, in the bill, as it is stated, I don’t think it quite goes far
enough. We would be more than happy to sit with you or with your
staff at a later time and assist in wording. But the general idea is
that in the past we have had somewhat of a fixed economy. We are
now going into a variable economy. Because of that, we are at-
tempting to take the prudent man rule, adapt it in a fixed economy
and trying to make it fit in this variable economy that we have.

What I am suggesting is that we try to make the prudent man
rule adapt to our new variable economy. For instance, it says in
the prudent man rule that we must limit our investments to cur-
rent market yield, as the conference committee says. You stated
personally you didn’'t want to see below market rates. I clearly
concur with the meaning of what you are saying.

The problem is to say that below market rate or current market
yield is to select an arbitrary moment in time, and say that is the
current market rate. And, therefore, all long-term investments
must from that point forward be based upon that particular rate or
higher. What I am suggesting is that what is good for one pension
fund may not necessarily be good for another pension fund. What
is a good rate of return for one pension fund may be an imprudent
rate for another pension fund. So I am saying that we need to
broaden that scope and adapt the prudent man rule regarding the
rate of return to our variable economy.

The problem there is interpretation of our language.

Senator CHAFEE. Let me ask a question, Mr. McGregor. .

Mr. McGREGOR. Yes, sir.

Senator CHAFEE. Your company is formed for the sole and exclu-
sive purpose of acting as a conduit for pensmn fund investment in
real estate.

Mr. McGREGOR. Yes, sir.

Senator CHAFEE. Now those pension funds must be under ERISA,
aren’t they?
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Mr. McGreGor. We've visited from border to border and all
across the Nation, both private and public pension funds. So we are
dealing both private and public.

Senator CHAFEE. Well, if there are all these restrictions on the
investment in pension funds—you say at the bottom of your first
page that it is essential that Congress pass legislation to clarify
ERISA and permit pension funds to invest in real estate. But that’s
what your business does now already.

Mr. McGRreGor. Yes. To allow that investment without the im-
pediments. That should have been added to that statement, sir. In
other words, as an-example, in structuring a pension fund portfolio
we want to understand the needs of the pension fund. We then
structure the portfolio and get into asset allocation models. You
might have something such as stock, bonds, cash, and then we have
a percentage of mortgage investments. We get into certain ratings.
The manager says, OK, buy these stocks, buy these bonds, buy
these cash equivalents. Now mortgages, uh oh. We have to send a
letter to ERISA. We have to have a class exemption. We have to
have this kind of redtape, we don’t need that. Get back into the
bonds and the overbalance because nature terds to go on the path
of least resistence. We have a specific answer for that particular
problem.

So I am saying that the ERISA, as it now stands, on some of the
regulations does act as an impediment to pension fund investment
in residential real estate. However, I believe that through certain
specific changes, some minor, some major, and some additions, we
can overcome those particular impediments. And I totally agree
with the intent of what you are doing.

Now, any other questions before I go on to the second part?

Senator CHAFEE. No. You go ahead.

Mr. McGRreGoRr. The second part is regarding the mortgage-
backed securities that my colleagues here have already mentioned.
Yes, they are being sold in the market. I would recommend very,
very strongly that the mortgage-backed securities be given a
rating, as they are done now, by a company such as Standard &
Poor’s. If a pension fund adviser were to be able, under ERISA, to
first of all assume a prudent rate, which we said we now have to
redefine—if it is a prudent rate and it has a specific rating by an
acceptable rating company, he should be allowed immediately
under this act to invest in that. Then we have done away with the
impediments involved in investing in real estate.

In other words, if we have a mortgage security that is rated, let’s
say, an A or double A or triple A, for example, and it does meet
the adapted prudent man rule regarding rate of return, then he
can invest in that. Right now, there is too much redtape and too
many impediments to do that.

So I am saying let’s look at the merit of the mortgage backed se-
curity based upon its security rating. Then, let’s look at the indi-
vidual needs and requirements of the structuring of that portfolio.
And let that manager assist in deciding whether or not that is a
prudent investment.

Now, also, I am advocating that any of the private offerings not
have to be regulated, such as the TIM's. We strongly advocate that.
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They shouldn’t be regulated by the Government as far as Ginnie
Mae, Fannie Mae, or Government sponsored in that respect.

So my two statements to the committee would be, first of all, to
adapt the prudent man rule to our variable economy; and second,
to be able to allow pension fund managers to accept mortgage-
backed securities on a rating basis, merit, of a particular invest-
ment.

The rest of my testimony you can read in more detail. We would
be more than happy to provide our staff and anything that is nec- _
essary to assist you in this which we hardily agree with.

[The prepared statement of D. Scott McGregor follows:]
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STATEMENT OF D. SCOTT MCGREGOR,
PRESIDENT OF THE McNEIL/MEHEW GROUP, INC.,
BEFORE SUBCOMMITTEE ON SAVINGS, PENSIONS AND INVESTMENT
- POLICY OF THE SENATE COMMITTEE ON FINANCE ON
S. 2918 THE RESIDENTIAL MORTGAGE INVESTMENT ACT OF 1982

MONDAY, SEPTEMBER 27, 1982

The McNeil/Mehew Group, Inc. of Salt Lake City and New
York was formed in February, 1982 for the sole and exclusive purpose
of acting as a conduit for pension fund investment in real estate.
The group has therefore had extensive experience in this unique
specialty which this proposed legislation specifically addresses.

It is an essential element of our business to know and
understand the needs and objectives of pension funds throughout
the United States. In addition, we must also be aware of the borrowing
public's needs and objectives. Unfortunately, ocur national policy
rarely addresses both the investors' and the borrowers";iewpoints
as it should. We believe such an approach can create a true equilibrium,
a "win-win" situation in which neither the borrower nor the lender
would be at the mercy of the market but both could achieve equitable
and predetermined values.

We are heartened that the Congress is beginning to take
action in this important area. We believe that this pro?osed
legislation is sound and can contribute to the rebuilding of one
of our nation's largest industries, the residentigl construction
business.

In our view, it is essential that the Congress pass
legislation to clarify ERISA and permit pension funds to invest in

real estate. P
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At present, as the Committee knows, such investments are
not permissible. The regulatory procedure is difficult, lengthy,
cumbersome and expensive. )

The need for investment is critical and dces not relate
exclusively to the health of the construction industry. It also

concerns the potential for millions of ordinary Americans to make

sound long-term investments in home ownership. .~

In the context of the proposed legislation, we would
like to make several suggestions about ways in which we believe the
legislation could be improved.

First, we suggest that the Committee consider a change from
the word "practices" as used in Section 2 of the bill. This term
appears to allow only residential mortgage investments that are
already regular practices or transactions and suggest that it may be
difficult in the future, under the terms of the bill as drafted, to
implement changes or innovations in the mortgage market. Therefore,
we suggest that the term "customary procedures" or words to that
effect be used in the Act to indicate that the legislation concerns
the method of implementation of mortgage instruments. Procedures in
the mortgage industry tend to be long established and tend to change
very little compared with practices or transactions.

In addition, we have a general concern with the so-called
"prudent Man Rule". As the Committee knows this rule has been subject
to different interpretation in different contexts. Needless to say,
some form of guideline must be used to restrain irresponsible managers

who have fiduciary responsibility from making unreasonable or
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self-aggrandizing investments which would have a negative effect on

the pension fund. And yet our present concept of "prevailing rate"

is also inadequate since we have seen drastic changes in the "prevailing
rate" from week tc week and year to year over the last decade. We
therefore suggesi tnat what is "prudent” cannot be established by
some blanket statement but that the legislation must provide some
wider latitude to the pension fund manager to permitlto seek the {ate

of return that is consonant with the integrity of the pension fund,
the objectives of the pension fund, and the realities of the market
place and measured over the life of the investment as opposed to some
arbitrary moment in time.

We congratulate the administration on backing such concepts
such as the TIM (trust for investment in mortgages) and other such
ideas. However, we do feel very strongly that they should not be
regulated by FNMA or other government or quasi-governmental agencies.
We believe that the private sector can provide pools to fill the
needs in the market place as easily as can the government. Therefore,
we need to ease the entrance ability of pension funds into the
mortgage pass-through or mortgage-backed securities field by allowing
a decision for their purchase to be made on similar grounds that
would be used in purchasing stocks, bonds, cash equivalents, etc.
Such decisions are based on over-all portfolio structuring. Once

the needs of a portfolio are established, the pension fund manager
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builds an asset allocation model based upon those objectives and
begins his diversification process. Once the diversification asset
allocation model has been established, and a percentage of the
portfolio is allocated for mortgages, an investment advisor could

at that point select mortgages from mortgage-backed securities around
the nation that have specific ratings. They then could be selected
on their merits, as opposed to having to go through several ERISA
exemptions and other red tape. We recommend a minimum of a Standard
& Poors "A"™ rating.

Therefore, we strongly suggest that mortgage-backed securities
can now be evaluated on Modern Portfolio Theory against stocks, bonds
and cash equivalents of equal rating. ~

We are pleased to offer this statement and these suggestions
to the Committee and would be glad to provide the Committee or its
staff with such further information or research as it may require in

developing this legislation.
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Senator CHAFEE. OK. Let me ask the panel some questions here.
Would you permit a pension fund to make a direct mortgage-
backed loan? In other words, lend somebody some money to buy a
house. In other words, have the pension fund own the mortgage.

Mr. JounsoN. Would I, sir? -

Senator CHAFEE. Yes. )

Mr. JounsoN. I would have no reason to prohibit a pension fund
from making a mortgage, that I could think of. Mortgages are not
overly difficult to prudently underwrite. I have trouble believing
that they would want to, when their local bank or S&L or mort-
gage company might want to do that for them as a service—apply-
ing normal underwriting standards and place it with them. In that
way, the pension fund wouldn't have to add anﬁ' staff.

Senator CHAFEE. It seems to me one worry here is that we have
had testimony that some of the pension funds might want to help
out their members. That is, the participants in the pension plan.
Help them to get mortgages. And it seems to me that is a danger-
ous business. We don’t want to encourage that. Because not only of
the difficulties of not only administering it, but the question of
ghetll;gr it truly is a good investment. What do you say to that, Mr.

mith?

Mr. SmrrH. Mr. Chairman, I believe you have in place a perfect
delivery system today through the mortgage banking industry,
commercial bank, thrift and others to properly and adequately fur-
nish the underwriting teams. And I really believe that that would
give you a good system. They are in place.

As he mentioned, you would have the additional expense for the
pension fund. Remember, we are talking about residential mort-
gage, now, not large commercial mortgage.

nator CHAFEE. Yes.

Mr. SmitH. And the servicing of these residential mortgages, it
would just seem to me, would be better served through the exist-
ence of the present delivery system that is available.

Mr. JoHNsON. Senator, if I might just make one more comment.
It seems to me that one of the things that is mentioned often is the
fantastic performance that mortgages really have had as an invest-
ment. They have given good returns, and they have been very safe
investments.

One of the reasons they have been very safe investments is be-
cause they have been professionally underwritten. I'm not saying
that a pension fund couldn’t add a stafr of professional underwrit-
ers, but it is the-skill that is not acquired over night.

Mr. McGREGOR. Mr. Chairman.

Senator CHAFEE. Yes.

Mr. McGRreGOR. May I respond to that and just underscore the
idea that in Utah, for examfle, the State of Utah, with our assist-
ance, did $50 million in the local market last year. They did it at a
rate people could afford. They did it on a program that was devel-
oped that would give prudent returns to the funds. But at the same
time—it was a double A rated security—it was a rate that borrow-
ers could afford. And at the same time, it was given out on a non-
discriminatory basis. And the members of that fund could obtain
those mortgages.
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So the point there is that it was not given out discriminatorily to
them first; it was given out nondiscriminatorily. And I think on
that basis I don’t see any problem in giving it out if it is adminis-
tered by a pool, if it is insured and it does have a decent rating and
it is given out nondiscriminatorily.

Senator CHAFEE. But where I get confused is that I understand
the current rules under ERISA that the Labor Department has set
forth is that pensions cannot invest in any mortgages except those
that have been packaged by Fannie Mae or Ginnie Mae or the
Farmers Home Loan Bank Board. Is that true?

Mr. SmrtH. Freddy Mac. Yes, sir.

Senator CHAFEE. Freddy Mac, yes.

So I don’t understand how you are able to—how were you able to
do what you did in Utah?

Mr. McGReGoOR. Utah was done by a public pension fund.

Senator CHAFEE. So that’s not subject to these rules?

Mr. McGREGOR. That's right. That's right.

Senator CHAFEE. I get it.

Mr. McGreGoR. And that’s the problem we are faced with in the
private industry. Unless it is backed by Freddy Mac, Ginnie Mae,
Fannie Mae then it can’t be done.

Senator CHAFEE. Now what would you envision happening under
this? Would E\)'ou envision that the way we get more money availa-
ble for homebuilders is that some private firms would get together
a pool of mortgages and peddle those? Isn’t that it? Instead of
having it go through Fannie Mae or Freddy Mac or whoever it is,
that’s the way it would be. Some investment bankers would get to-

ether a big pool of mortgages and sell them to the pension funds.
at’s really what we are striving for, isn’t it?
§ Mr. JounsoN. We would hope so because that’s what we do for a
iving.

Mr. SmrrH. Well, of course, the livelihood of a lot of people in the
busiriess today—with 1 million laid off—is determined by such as-
pects today, as well as the home buyers. But I might add, Mr.
Chairman, that you brought up a very good point.

For example, in the private pension fund area that we are talk-
ing about today, it would be illegal to go to-a mortgage company
and try to put mortgage loans together which have 50 percent
down on very good conventional loans, and do not fall under the
allowable categories of FNMA, GNMA, or FHLMC. That doesn’t
make sense.

In addition, investment in the multifamily area is restricted
here. It is also necessary to look at some multifamily residential
mortgages, for the young couples coming on stream that are need-
ing that first apartment.

We find this condition to be very restrictive in the private pen-
sion fund area. And we think that your bill will relieve mortgages
of these impediments and put them on the same level, then, as
bonds and stocks.

Senator CHAFEE. Looking at it from a pension fund viewpoint, do
they have any problems with the liquidity of the investment?

Mr. McGRreEGOR. Maybe I can address that. In our meetings with
numerous pension funds, a large question is liquidity. However,
many, many private pension funds, if they could be assured that it
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fit within their asset allocation models in their portfolio planning,
would buy an illiquid investment within a pool. In other words, if
we had a double A rated pool, a triple A rated pool, they would
take a certain amount of those funds to fit their asset allocation
model. However, liquidity is the desirable element; it is not abso-
lutely necessary.

Let me categorize this a little further. It is more necessary in the
private sector than it is in the public sector. But in reality, if you
had a yield instrument that was——

Senator CHAFEE. You have got to go slowly on that for me. It's
more necessary in the private sector——

Mr. McGREGOR. The private pension funds, meaning private cor-
poration pension fund, versus public pension funds.

Senator CHAFEE. Why so?

Mr. McGrecor. Why so is the societal pressure that the public
pension funds feel much more so than the private pension funds.
Now to get into residential —— _

Senator CHAFEE. 1 still haven’t got that. The societal pressures—
explain it further.

Mr. McGrecor. What we feel is tremendous social pressure to
get into residential real estate financing—that’s why you and I are
here today—that’s what we call societal pressure, the ones that
are yielding to that societal pressure.

Senator CHAFEE. You mean on the part of the public pension
funds?

Mr. McGREGOR. Yes.

Senator CHAFEE. Do they feel they have got to put their money
into the hometown somehow?

Mr. McGREGOR. Yes.

Senator CHAFEE. Helping the hometown and stimulate the home-
town’s mortgage activity.

Mr. McGreGor. That’s right. And a private pension fund does
not necessarily feel that particular societal pressure as much. And,
therefore, wants to go strictly on the merits of the particular in-
vestment.

Now on that basis, ERISA offers an impediment because we
could offer the same type of securities as a stock or a bond and the
private pension funds could get into that particular area, but won't
because of the illiquidity of it. On the other hand, if it is a publicly
traded cne, we answer the problem of liquidity. If it’s a variable
yield instrument, which there are several of on the market and
some of which are excellent and some of which are lousy—if we get
into the variable yield instruments, then we answer the problems
of rate of return to the fund. So we are talking about an instru-
ment, and we are talking about liquidity. And then we can entice
the private funds as well as the public funds.

Senator CHAFEE. What do you say to that, Mr. Johnson?

Mr. JounsoN. Well, I was going to answer, but I got listening to
my colleague here on my right, and I forgot what I was going to
say. ,

Senator CHAFEE. What do you say to what he is saying?

Mr. JoHNSON. About the pension funds?

Senator CHAFEE. Yes.

13-927 0—83—9
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Mr. JonnsoN, Their willingness to buy what would be known as
an illiquid investment. There are two things. The pension funds as
an industry make what they call private placements daily which
are, by their definition, illiquid. They are the debt of corporations
or privately placed stock of corporations. I think pension funds are
capable of dealing with illiquidity, and they do so because the
have got money that they can put away. And the way they deal wit
illiquidity is they compete for it on a yield basis. They get more yield
for a give up in liquidity.

I think in our mortgage markets we will have two distinct
classes of investments for pension funds. One which would be the
liquid, Government-backed securities—Fannie Maes or Freddy Macs
or Ginnie Maes. And then private placements, which would be less
liquid. Private placements would probably command a higher yield,
or have other desirable characteristics that Fannie Mae and
Freddy Mac are prohibited from having.

Senatgr CHAFEE. What about the cash flow? Does that give them
a worry?

Mr. JounsoN. That’s one of the more desirable aspects of it.

Senator CHAFEE. Don’t you think it is an even cash flow, the way
they have got it worked out?

Mr. JouNsoN. No, it's not.

Senator CHAFEE. I wouldn’t think so.

Mr. JonnsoN. But the cash flow in a mortgage pool is a two-
edged sword. It tends to be a good deal if rates are rising, in gener-
al, because it tends to give that investment a higher total return
than one of a bond where the cash flow does not increase at all. If
rates drop, the cash flow might increase at that point, too. And
then your total return would be less. There are ways to hedge
against that sort of thing. So again, that is simply a tradeoff that
the pension fund manager will generally take care of in his re-
quirements for yield.

Senator CHAFEE. Well, I'm not sure I followed all that. It seems
to me if interest rates are rising, the cash flow would remain more
ﬁonsisbgnt, wouldn’t it, because fewer people would be selling their

ouses?

Mr. JounsoN. Well, that wasn’t necessarily true until rates got
so high as to shut everything down. Mortgages outperformed every
other kind of investment in the middle part of the 1970’s or the
early part of the 1980’s because there was a lot of activity even
though rates were rising. And that cash flow was being reinvested
at a higher and higher yield.

Mr. McGreGor. Until you get to such a high yield that someone
can’t borrow. ,

Mr. JOHNSON. Yes.

Mr. McGREGOR. And then you have investment moneys there for
mortiages and no one to borrow it. We have to develop new vehi-
cles that will give the yield and yet allow someone to borrow.

Senator CHAFEE. Mr. Smith.

Mr. SmMiTH. Mr. Chairman, the deregulation act, of course, has al-
lowed the funds and the pools to look at different instruments. And
at least the fund manager today can look at fixed rates or very
flexible rates to meet their particular requirements. And I believe
that this gives them the stability and the prudent look down the
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road if they so desire to get into the change in rates, depending on
the economic conditions.

Senator CHAFEE. Let me ask you this question again. I'm not
sure I understood the answer. My question is: Are there worries
from the pension fund viewpoint of pressure from what you might
call societal investment in this? And by “societal,” I mean toward
members’ breaks for those pensioners who belong to the fund.

Mr. SmitH. Well, Mr. Chairman, as he mentioned earlier, of
course, in the public pension funds this is more so. But let’s take
the private pension funds that may have a corporate office across
country from where their local office is located.

The impediments of today's private pension funds makes it
easier to say no to a pool or to a program being set up. I really
believe that if these impediments were changed, if they were elimi-
nated, you would see an educational process throughout the coun-
try that would move this fund forward. The fact they only have 1
percent of their assets in residential mortgages teli‘; us there is
either a real impediment or a concern in this area. And we believe
this particular legislation will release the impediment and then we
can remind them of the concern.

Mr. McGREGOR. Mr. Chairman.

Senator CHAFEE. Yes.

Mr. McGRrecGor. Is your question, sir, ‘“‘does the giving of mort-
gages to the contributors of a pension fund pose a problem”?

enator CHAFEE. That worries me.

Mr. McGREGOR. It does me, too.

Senator CHAFEE. What we are doing here is opening the doors,
possibly, to an abuse in which X union pension fund-=it's decided
by the trustees of the pension fund that they will make a special
effort to make these funds available or to take mortgages involving -
their people. Now that's perfectly commendable and a logical
thing. They want to buy homes, build homes, and what better place
to go to than their own pension fund? And you have got the poten-
tial area for abuse, I believe. And I would like to be reassured.

Mr. McGRrEGOR. May I address that?

Senator CHAFEE. OK. Let’s take Mr. McGregor.

Mr. McGRreGoR. I respect that completely, and we have discussed
this with pension funds.

Senator CHAFEE. And further with that, aren’t you opening it up
for the same societal pressures that you said exist in the public
pension funds?

Mr. McGreGor. I have to agree with you in that case. Also there
is a modern portfolio theory problem, an academic problem, ad-
dressing that. And that is if I were a pension fund manager and I
opened up my pension fund mortgages only to my people, I then
negate the advantage of diversification of my portfolio.

nator CHAFEE. No. You don’t open them up only to your
people, but you give a tilt toward your people.

Mr. McGRreGor. Or if I tilt even, I therefore tilt my diversifica-
tion, and my asset allocation model is not valid. So, therefore, what
I am saying is you are correct. So my recommendation, very hardi-
ly, would be that any transaction such as this would be handled b
a competent arm’s length transaction agency such as the MB
members. They have already said it—a private pool has been set
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up by, say, Maggie Mae of MGIC. If we could set up somethin
such as that handled by competent mortgage banking people,
think we would overcome that problem.

Mr. JoHNSON. My only comment would be that—I have talked
with a lot of gension fund managers and one gentleman explained
to me his problem with pressures from members of the unions, the
funds for which he was investing. He was a municipal fund man-
ager 8o he had more than just unions he was talking about. I don’t
want to pick on unions.

Senator CHAFEE. Speak clearly, Mr. Johnson. Sometimes you go
so fast I have trouble taking it all in.

Mr. JoHNSON. I’'m sorry, sir. I have spoken with many pension
fund managers. I had the opportunity to speak with one gentleman
that explained to me that if he invested his pension funds either
with his people who he was investing the funds for or in the com-
munities where these people were employed, the diversification
{Jroblems could become major if there was a down turn in that
ocal area. Not only would these people have problems with their
local economy, but they would also, at the same time, be causing
problems with their pension funds because they had invested more
and more of their pension funds right in the local economy, almost
to its detriment.

He, therefore, said—he was involved in public funds and ERISA
was not a consideration—he just wouldn’t do it because it wasn't
prudent. And the point I am trying to make is I don’t think the
sort of thing you are concerned about will happen to any large
extent because of the fact that under the way you have drafted this
legislation the prudent man rule is alive and well. And I have a
hard time believing that the prudent investor of pension money
caxinltruly abuse this process, if he considers the prudent man rule
in his thinking.

Senator CHAFEE. It's all well and good to apply the prudent man
rule and come and sue some trustee, but the damage may have
been done. And, obviously, that's why the tight restraints are writ-
ten into this so that you don’t have the temptation there for trust-
Ses to go into areas that might potentially have the cause for

amage.

OK, gentlemen. Is there anything else you want to ask?

Mr. SmrTH. I might just add in my conclusion that a single-family
mortgage as the way of insuring across the table, unlike a ve
large commercial mortgage that would jump out were one loaned,
could be hidden under a basket because this would be recorded and
be knowledgeable throughout the community. And you would
insure yourself through the spread, Mr. Chairman.

Senator CHAFEE. Do you see chances for lower interest rates if
we enacted this legislation?

Mr. SmrTH. Yes, sir. As I mentioned earlier in the chart I showed
you, the barrel has little water left in it. And at least remember
that if mortgage investment were to increase to only 10 percent of
the private pension funds, you would have $30 billion available for
that market. Yes, sir, it definitely would.

Senator CHAFEE. OK. Well, we will be talking with the Labor De-
?artment. I think there is some hope that we can resolve our dif-
erences.
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Thank you very much for coming, gentlemen.

I am going to put in a statement from Mr. Gephardt and from
Mr. Wyden on this matter.

[The prepared statements of Congressmen Richard- A. Gephart
and Ron Wyden follow:]

13-927 0-—83——10
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1 would like to thank the Subcommittee for allowing me to testify today
in support of S. 2918, the Residential Moftgage Investment Act of 1982. As
many of the members of this Subcommittee already know, I am one of the three
original sponsors of the House companion measure, H.R. 678l. This measure
has received widespread, bipartisan support with more than 265 members as co-
SPONSOrs. .
By removing the impediments to pension fund investment in the resi-
dential mortgage market, this legislation is designed to address two very im-_
portant problems: the need to ensure present and future employee benefit plan
beneficiaries that their plan assets are safe; and the need to aid the housing
industry through capital infusion into the residential mortgage market.
I need not tell the members of this Subcommittee that the ho;sing industry
is in the worst state that it has been in over 40 years. If the current projections
hold true, 1982 will prove even worse than 1981 when new housing production was the
lowest since 1946. Only 1.1 million units were produced. While new home sales were
~ lowest level ever recorded, existing home sales suffered as well with a 50
ecline from 1978.
* SNGrtage of mortgage capital, while a direct result of our current econ-
ficulties wi1) probably continue as our economy gets better. Because the
- and 1Gan associations throughout the country have been moving out of the
mortgage origination business, and will probably continue to do so, alternative
sources of mortgage capital must be found. Eyployee benefit plan funds represent
the largest source of long-term capital; public and private pension plans together

now have more than $700 billion in assets. This figure is expected to top the
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$1 trillion mark by 1990.
Let me assure all of the members of this Subcommittee, before turning to
the finer points of this legislation, that this legislation will in no way
jeopardize the present or future benefits to plan participants; it could only
have a positive effect. A recent survey conducted by Salomon Brothers which
examined the returns of alternative investment opportunities, including mortgage
securities, highlighted the attractiveness of mortgages as an investment medium.
The survey concluded: "Results show that the mortgages outperformed the three
alternative investments: Corporate bonds by 15.3 percent; long Treasuries by
21.7 percent; and 10-year Tteasu;ies by 2.4 percent." With the higher return
that a pension fund might be able to receive on investment in mortgages it might
be able to reduce contributions required of plan participants or increase the
benefits to present and future beneficiaries.
If residential mortgages are to be considered by pension plans as equal to
or better than investments currently made, pension plans, the mortgage market
and those involved in its operation must be allowed to operate without undue
restriction. This legislation expands on the Department of Labor's recent regu-
lations (Federal Register, Tuesday, May 18, 1982. p. 21325) allowing private
pension funds to invest in securities offered by the Federal National Mortgage
‘n, the Federal Home Loan Mortgage Corporation, or the Government
Jage Association. w£ile these requlations represent an improvement,
Ol 90 4y enough in allowing pension funds additional investment opportunities
wue residentynj morféaga market: The problem is that rules governing private
pension Iuuge digcotixaddsmtnough de not prohibit--investments in mortgage
securities, -
Unless an employee benefit p}an invests solely in the securities issued by the

Federal National Mortgage Association, Federal Home Loan Mortgage Association
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or Government National Mortgage Association (mortgage-backed securities) a
plan must meet the conditions set forth in the Department of Labor class
exemptions for residential mortgage transaction (82-87) or mortgage pool
investment trust transactions (81-87).
The conditions that must be followed relate to the type of dwelling unit
and mortgage loan covered, and the business entities and persons qualified to
be involved. Plans may invest in "recognized mortgage loans"” on residential
dwelling units, defined generally as owner-occupied, non-farm property of one to
four units, (including townhouses, condominiums, manufactured housing, co-ops and
investor-owned units) which at origination were eligible for purchase through an
established program by Fannie Mae, Freddie Mac or Ginnie Mae. The decision,
however, regarding the mortgage loan commitments, purchases or sale must be
made on behalf of the plan by an independent fiduciary (defined as a "qualified
real estate manager"). The loans must be originated directly for the plan or by
the origination-purchase process by an "established mortgage lender". This
entity must be a HUD approved lender, Fannie Mae/Freddie Mac approved seller/
servicer, State housing tf1inance agency or independent State authority.
If a plan is investing in mortgage-backed securities othér than those
wed by Fannie Mae, Freddie Mac or Ginnie Mae, the plan must hire an independent
'prove the purchase of the certificate and pay no more than fair
P iUE TL ghe certificates. In addition, the salue of the certificates
-G by o, plan must not exceed 25% of the amount of the issue, and 50%
@ .38urr aSY pe acuuired by persons independent of the pool sponsor, trustee
or insurer,
Both sets of conditions are restrictive in that they impose higher standards

for mortgage investments than for other types of investments. In addition, if a
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plan does not follow the conditions or is uncertain if a particular mortgage
tr;nsaction is covered by the exemptions, the plan must request an opinion or
seek an individual exemption from the Department of Labor. This procedure in
itself is costly and burdensome and it is unlikely that a Labor Department
response could be expected in less than 20 days.
With those impediments and the fact that many pension funds require only a
6.5% to 7% return on their assets to meet the needs of present ;uneficiaries{
many fund managers would rather not bother at all with mo;tgages even though they
may be able to receive a return on a recent issue of Fannie Mae securities of
over 14%. These impediments musi be eliminated so that pension fund capital
can flow into the residential mortgage market benefiting both pension Eund
participants and the housing industry. With the long-term liabilities of pension
funds, they dare particularly suited to lendihg long-term.
wWhile the Department of Labor's regulations oupened up approximately 46%
of the secondary mortgage market to pension fund investment, there are still
vast opportunities out there for investment. The entire Missouri Congressional
delegation recently endorsed a state-wide program to highlight the attributes
of the growing equity mortgage for pension fund investment. This program, however,
** nnt have heen allowed under the May 18 Department of Labor regulations
fic exemption. Responding to market pressures, both Fannie Mae
decided to package these new growing equity mortgage securities.
-r L‘lp we might still be waiting to start our program.
ihi. Tajisiation should in no way be misconstrued as violating the employee
benefit pidpig gerdatutory duty of proeeeting the interests of its beneficiaries.
It does not require investment in residential mortgages. It is simply attempting
to put them on a par with other investment opportunities,

I thank the members of the Subcommittee in allowing me to testify today

and urge their approval of this legislation.
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Mf. Chairsan, 1 would first like to express my sincere appreciation
for your effortse on behalf of thie vital piece of legislation and
for allewing me the opportunity to participate in this hearing.

As I'm sure the Committee is aware, Ccngressmen bDick Gephardt,
Barber Conable and 1 intrcduced a bill very similar to S 2916 in the
Kouse on July 15 cf this year., Since that time, our bill (HR 6781)
has attracted more than 260 cosponsors in the House and we are now
actively puresuing ways to get thig bill ti the floor of the House
for a vote before the Y7th Ccngress adjcurns.

Working clcsely with the Naticnal Association of Hemebuiléers, I
have been actively involved with this issue for more than a year.
lL.ast winter, 1 wrcte to Labor Secretary Donovan tc alert him to my
interest in an application for a class exemption from the prohibited
transactions section of the ERISA statute that was then pending
befcre the Labor Department and tc express my view that the braodest
pcssible exerption possible was vitally necessary if nortgage
securities were gcing to be allowed to ccmpete on an egual footing
with other forms of investment for the attention of private pension
funcé manacers.

¥y interest and invelverment in this Area is the direct result ot the
trerenceusly important rcle played by the timber, lumber, housing
An6 real estate industries in the economic vitality cf my hcme State
cf Cregen.

EecAatse of the lcngest ancé mest severe slump in hcusing in more than
40 yeare, Gregon is ¢xperiencing its longest and mcst severe
eccneoic glunp in mere trnan 40 years., In many Oregen ccripunities,
the effects of the recessicn nave been cevastating, with
unenployrent rates running clcse to the werst levels experienced in
the Great Depressicn of the 19%3Us.

The dizgnesis ¢f the hcocusing incustry's malaise is clear: a severe
shertage of affcréable mortgage capital that has driven mcrtgage
interest rates up te unprecedentec levels and pricec all but a
miniscule percentage of the Arerican pecple out of the hcrmebuying
FATKet.

The cure is a
Fpensicn funcs
petential new

lec clear: finé new scurces of mortgage capital, And
, bcth public and private, represent the largest
source cf rortgage capital.-- mcre than $600 billien.

At the present time, only about 3 per cent of this vast poecl of
funds is invested iIn hcusing and real estate. There is no reason
why that percentage shculd not ané can not be higher -- without
encangering the prudent investment of pension funds..

Mortgaqes and mortgage-backecé securities are scund, safe and
profitable investments. A recent Salomecn Brothers survey Shewed
that, cver a 10 year pericd, mortgage securities outperformed
investrents such as corpeorate bonds and long-term U.S. Treasury
nctes,



136

Many states acrcss the country are now pursuing innovative and
exciting prcarame designed to encourage public pension fund
investment in housing and mortgage securities. 1In the state of
California, more than $100 million has been invested in mortgage
instruments sc far and the results are impressive: 6,746 jobs
created, $144 million in personal income and $20 million in tax
revenve cenerated. Both candidates for gcvernor of Califecrnia this
year hate endorsed this program and are calling fcr an expansion of
this type cf investment.

There is nc reason why a similar surge of investment by private
pengicn fundés in hcousing should not cccur and should not hLave
similarly impressive results in stimulating new housing
censtructicn, creating new- jobs and generating new revenue,

CGne reascen kh) there has nct been greater private pensicn fund
trent {in heusi ng is because the United States Departrent of
in interpreting the Enployrent ancé Retirernent Income Security
een fit tc prcomulgate restrictive regulaticns that apply
icn funé investment in hcusing and, in my View, have
cension fune managers from censicering rorrgage

The class exerpticns issued by the Departrent of Labor in May still
5 lect the realities of the mortcage rmarketplace and ERISA
2 continue tc restrict unnecessarily mortgage investment
inue to treat housing as a seconc class investrent,

Nr. Chairman, BR 6781 and S 2%16 are a direct result cf a view ycu
an6 1 share with rany cther members cof Cecngress that the action

- taken by the Laber Department this spring was nct sufficient. Both
bills weuld remove the agditicnal arbLitrary regulatory impediments
ancé perrit mortGages tc corpete for the attention of private pension
fundé ranacers cn an equal footing with cther types ¢cn investment,

Let 1¢ take this cpportunity tc list what I
the raj)cr specific shortcomings in the Depa
pceition ¢n this issue:

¢ The exemptions limit pension fund investrnents te “recognized
mortgage loans," but define that tc mean cnly loans that
gualify under Fannie Mae, Ginny Mae or Freodie Mac -- roughly
60 per cent of the residential nortgage market. There is nc
reascn why other cenventicnal mortgage securities packageo by
private mortgage investment bankere shoculd be excludea.

Salcmen Brethers alone has handled 371 billion in conventicnal
mertgage securities in just the past 16 months

© The Departrent chcse not tc extend the exemptions to
multi-family housing, even though reguested te do so,
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o Plans are still forbidden to participate directly in the
mortgage investment marketplace. Investments must be made
through an "established mortgage lender™, apprcved by HUD cr
some other government housing finance agency.

0 Pencsion fund managers are arbitrarily prohibited from
purchasing mcre than a specified and limited percentage of any
particular issue of mortgage backed security certificates

0 If a emplcyee benefit plan dces nct follew the conditions
included in the Department's "class exenmption®” ~- cr if a fund
anager is uncertain whether a particular mortgage transacticn
cualifies under the exemption -- the plan must regquest an
opinion or seek an individual exempticn from the Labor
Department,

¢ This precedure in itself is ccstly ané burcenseme. It ig
unlikely that a Labor Department fesponse cculd be eXpected in
iess than 90 Gays. 1In this interim perica, many profitable
investment opportunities coulcé be ics

¢ Nest important, pensicon fund ranacers are §till not allcewed
to make mortgage Ssecurity investrent decisions on their cwn,
Tre manager instead must delegate this decision tc an
independent ficduciary or "gualified real estate manager.”

This requirenent -- which applies exclusively to mortgage
investments -- creates a psychological barrier, adés additicnal
ccsts and ercées whatever competitive edge the investrent might
have on its cwn merits

Cnce again Mr. Chairman, Ccngressrman Gerhardt, Congressman Ccnable
ané I introduced HR 6781 because we share ycur view that this list
cf ~pec.a1 restricticns cn pession fund investrent In housing
includes real and substantial barriers and is nct supported by soung
eccnomic reascning,

Under the ERISA statute, pensicn plan trustees are given the
re=901=1b lity and authority to direct anc control the investment cf
penicn plan assets. We believe the Departrment of Labor, in
restricting mortgage investment capabilities, has usurped this
responsibility and authority to an unreasonable degree, a degree
that is not conly econcmically unscund, but alsc fails to reflect the
intent of Congress.

ke introcduced thie bill because we believe that, by remcving these
arbitrary requlatory impediments -~ while retaining the basic
prudency, diversity and arms length transaction stancards -- pension
funds will have a new incentive tc invest in housing.
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We believe that a significant new infusion of mortgage capital will
quickly flow from private pension funds to the housing marketplace
and that this new source of capital is bound to have a dowaward
impact on mortgage interest rates.

lifornia'e Public Investrent Strategy program hag already plowed
the ground and has proven how a prudent investment of a reasonable
percentage of public pension fund reserves can serve as a real
stinulus to a 2tate's hcusing and construction industries,

There ig no reason why a similar surge in hcuging construction
cannot happen all over the country if rnortgage securities are
allowed to ccrmpete on a level playing field with other private
pension fund investment opportunities

Althcugh the objectives cf HR 6781 and & 2Y1b are the sare, there
are 6ifferences between the two bills as criginally intrcducead,
After further consiceration, my cclleaguies in the House and I have
concluded that, as a rnatter of policy, the language cf ycur bill is
preferatle ancé 1 want ycu tc knew that an armenérment in the nature of
& substitute tc HR 6761 was printed in the Congressicnal Record last
Thurséay. This amencrnent is igentical tc S 2916 andé it is this
versicn of HR 6781 that we are actively sezking to place on the
calenéar for a vete on-the floor cf the hcuse.

Mr. Crairman, cnce again, 1 thank you for the cpportunity to
participate in this hearing. 1 hcpe I nave helped ccnvince the
other members of the committee that a legislative revision of the
ERISA reculations cn mertgage investment is a reasonable and sound
method of eﬁccuzag ng new pension fund investment in residential
housing. —
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Senator CHAFEE. Thank you.

[Whereupon, at 4:16 %m.,,the hearing was concluded.)

[By direction of the chairman the following communications were
made a part of the hearing record:]
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The American Bankers Association (ABA) is pleased to
have the opportunity to share its views on S. 2918, which is
designed to encourage mortgage investment by pension funds.
ABA is a national trade association whose members consist of
more than 13,000 banks, more than 90 percent of the full
service banks in the United States. More than 4,000 of
these institutions are authorized to serve as fiduciary and
many of these presently serve employee benefit plans in one
capacity or another. At the end of 1980 banks managed more
than $225 billion in over 300 thousand employee benefit
accounts. Nearly $12 billion is held in real estate
mortgages and pass-through certificates.

ABA has testified on numerous occasions before this and
other Congressional committees on the difficulties ERISA's
prohibited transactions cause plan fiduciaries and
investment managers. These provisions are the ovefriding
problem banks have with ERISA in investing for employee
benefit plans., In our view it is these prohibitions,
contained in Section 406 of ERISA, which serve as a major
deterrent to investment of employee benefit plans in assets
other than stocks, bonds and other publicly traded
securities through brokers.

The provisions enumerate a broad list of transactions
into which a fiduciary may not cause a plan to enter.
Subsection (a) of Section 406 lists the activities into

which a fiduciary may not cause a plan to enter with a
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"party in interest", while Subsection (b) prohibits
transactions which are essentially self-dealing in nature,
A "party in interest"™ is defined in Section 3(14) of ERISA
to include an almost limitless class: an employer, or 50
percent owner of an employer, whose employees are covered by
the plan; any counsel or fiduciary c¢f the plan, or a
relative of any of these. The term also includes employee
organizations whose members are covered by the plan and any
employee, officer, director, 10 percent shareholder or
partner or joint venturer of an employer, service provider
to the plan or employee organization.

The types of transactions prohibited include sales or
exchanges of property, lending of money, furnishing goods or
services and the transfer to or use by a party in interest
of any of the plan's assets.

when one considers that m;ny large plans have several
banks, investment advisors and insurance companies, all
managing portions of the investments, not to mention all the
other entities which may provide services to the plan, total
avoidance of prohibited transactions becomes virtually
impossible in the ordinary course of business.

The number and variety of possible transactions that
dre prohibited are enormous and the vast majority would be
innocently entered into in the plan participants' best
interests. It is unreasonably burdensome for even the most
diligent trustee to keep track of or even know the ever

changing list of parties in interest and to review all these
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. relationships with respect to each and every plan
transaction,

The prohibited %ransactions provisions do not apply to
security purchases or sales where there is a blind purchase
through a broker. But mortgages, mortgage-related
investments and other direct or private placements have
become a nightmare of complexity because of Section 406(a),
the breadth of parties in interest and the number and
variety of service providers who may be involved in these
transactions.

ERISA has granted the Labor Department broad exemption
authority from the prohjbited transactions provisions,
However, to date, our experiences with the exemptive
procedures of the Department of Labor have been most
unsatisfactory. Exemptions take far too long and, even when
finally granted, are too often limited by such exceptions
and qualifications as to be of little practical relief. The
mortgage exemptions issued earlier this year, then, are
typical., As a result ABA has repeatedly urged repeal of the
prohibited transactions provisions, at least that portion
relating to transactions with parties in interest. We
believe the standards of undivided loyalty, exclusive
purpose and prudence contained in other provisions of ERISA
make Section 406(a) redundant and unnecessarily burdensome,

ABA applauds the direction of S. 2918, It exempts from
the party in interest prohibitions mortgage transactions

which conform to .the normal business practices of the
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mortgage industry, those which are commercially reasonable.
It does not dilute the rule of prudence, nor does it alter
the exclusive benefit rule. If it is desirable to remove
the application of these restrictions from mortgages then we
submit it is equally, if not more desirable to remove the
applicabilty of the prohibited transaction provisions

from all investments, ABA urges the Committee to give
serious thought to expanding the scope of this legislation
to include all investments so long as they are both prudent
and, in the words of ERISA, entered into for the “exclusive
purpose of ... providing benefits to participants and their
beneficiaries,"

In our Association's testimony before this subcommittee
in May of this year we discussed some of the characteristics
of mortgage investments which made them less attractive than
other investments. At that time we suggested the need for a
new instrument which would eliminate those difficulties and
make mortgage investments more aitractive. We are pleased
to note two developments which evidence movement in that
direction. The Administration is far along in the progress
of "its TIM program. TIM, or the Trust for Investment in
Mortgages, is an outgrowth of the President's Housing
Commission, The program is specifically designed to
encourage, the participation of the private sector in
housing by permitting greater flexibility in packaging
mortgage backed securities. The recent development is the

introduction by Federal National Mortgage Association(FNMA)
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" and Federal Home Loan Mortgage Corporation (FHLMC) of their
Growing Equity Mortgage (GEM) program,.

While we support the removal of impediments which stand
in the way of investment flexibility, ABA is gravely
concerned abonut proposals for mandating or allocating
pension investments for social purposes. We firmly Lelieve
that the fundamental standards contained in ERISA are sound.
A fiduciary must carry out his responsibilities as would the
"prudent man", under similar circumstances, "solely in the
interests of the participants and beneficiaries". Further,
the fiduciary must be ever mindful that the “exclusive
purpose” of employee benefit plans, in the words of ERISA,
is to provide "benefits to participants and their
beneficiaries™. The trustee, in choosing particular
investments, must take into account all the present facts
and circumstances and the prospects for the future.
Additionally, ERISA requires that the investments be
diversified so that the risk of loss is minimized. Thus, in
picking the investments which make up a particular portfolio
there is no built-in bias toward any particular type of
security. The typical portfolio consists of a mix of
securities chosen in such a way as to balance the level of
risk of the portfolio in relation to the potential for
income and capital appreciation. ERISA's prudent man rule
allows for investment in all types of assets.

But ABA will most strongly oppose any effort to dilute
the prudence standard or to mandate the allocation in any
type of socially desirable investment whether it be
residential mortgages, industrial modernization or whatever.
Our Association agree with Congress' decision in ERISA that
the provision of retirement benefits for our nation's
retired workers is, in an of itself, a social goal of thé
highest order. We would stand firmly against any attempt to
weaken the fundamental standards in ERISA to further social

ends of the day.

13-927 O—83—-11
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The Associated General Contractors of America (AGC) appreciates
the opportunity to ébmment on two legislative proposals affecting
multiemployer employee benefit plans which are currently being con-
sidered by this committee. One, the Residential Mortgage Investment
Act of 1982 (S.2918), is designed to facilitate the involvement of
employee benefit plans in mortgage transactions. This goal would,
as we understand it, be achieved by relaxing certain prohibited trans-
action provisions currently embodied in the Employee Retirement Income
Security Act (ERISA). The second proposal, S.2860, would eliminate
the retroactive application of the Multiemployer Pension Plan Amend-
ments Act of 1980 ("the 1980 amendments"). Thi; provision of the
1980 amendments has been the cause of great controversy and is currently
the subject of numerous legal challenges regarding its constitutionality.

AGC has long had a vital interest in the future of multiemployer
employee benefit plans. AGC and its 113 chapters nationwide represent
over 30,000 construction firms including 8,500 of America's leading
general contractors. AGC member firms perform over $150 billion
worth of construction work annually and employ more than 3.5 million
individuals. They c<ontribute on behalf of many of these employees
to thousands of multiemployer employee benefit plans established
through collective bargaining agreements. In.addition, hundreds
of these same contractors serve as trustees on multiemployer pension,
health, and welfare funds.

At the outset, AGC would like to reemphasize its on-going
commitment to continue to foster the maintenance and growth of multi-
employer plan. These plans have proven to be a safe and effective
vehicle for providing pensions and other benefits to workers

in the construction industry. Employees have benefited from increased
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_financial stability created by a broad contribution base and from
incredsed portability and transferability between employers. Employers
have the advantage of sharing plan administration costs and being
able to continue to provide their emplofees with steady benefits
despite intermittent work. AGC considers it essential that any Con-
gressional action in regard to multiemployer plans must protect the

interests of plan participants,
S. 2860 - Elimination of Retroactive Withdrawal Liability

On September 26, 1980 the Multiemployer Pension Plan Amendments
Act of 1980 was enacted into law. These amendments were intended to
protect the benefits of multiemployer plaé p;rticipants and beneficiarie
and included various changes to the multiemployer plan termination
insurance program which had been established by ERISA. By far the
most significant change was the imposition of withdrawal liability
on employers who cease contributing to plans which have unfunded vested
benefits.

The withdfawal liability provisions of the 1980 amendments have
crzated many problems for multiemployer plans, plan participants and
bteneficiaries and the employers who contribute to these plans. The
imposition or potential imposition of hundreds of thousands, even
millions, of dollars of withdrawal liability has prevented employers
from making reasonable business decisions. 1In many cases the employer
withdrawal liability has been so great that it threatens the financial
stakility of the employer. This further disrupts our economic system
as the employers are forced intc bankruptcy and thousands of gainfully
employed workers lose their jobs. —

One of the negative aspents of the withdrawal liability provisiors:
is that the 1980 amendments macle them effective prior to the enactment

date of September 26, 1980. Thus, an employer who left a multiemployer
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plan after April 28, 1980, but before September 26, 1980 could be
assessed withdrawal liability despite the fact that at the time of
the withdrawal the employer had no contractual or legal obligation
to make such withdrawal liability paymen&s. This after-the-fact
application of withdrawal liability is clearly unjust and inequitable
and has resulted in numerous lawsuits challenging the constitutionality
of this retroactive application.
The Associated General Contractors of America fully supports
the elimination of this improper and unreasonable application of
the 1980 amendments. We have for some time been supporting efforts
to change the 1980 multiemployer amendments and applaud this effort
by Senators Danforth and Chafee. AGC would like, however, to add
that there is an urgent need for even broader changes to the 1980
amendments. Without substantial modification, the 1980 améndments
will likely destroy some of the very plans they were designed to protect.
A broad-based coalition of employers and trade associations
in the construction, printing, meatpacking, retail and wholesale
grocery, food processing, apparel; and wholesale-distributor industries
has been working to develop a legislative proposal which would correct
many of the current problems. After months of review, debate, and
compromise a proposal has finally been agreed on and was recently
introduced in the House of Representatives by Representative Ken Holland
(D-SC). AGC would like to briefly outline the major aspectsrof
H.R. 7233 - "The Multiemployer Retirement Income Protection Act"” - as
introduced by Representative Holland.
The cornerstone of H.R. 7233 is a provisjon which would reguire
that a plan be well-funded before there can be a past service benefit

increase or a grant of past service credit. Specifically, a plan must
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have an assets to vested benefit ratio of .7 or greater in order

to provide a past service benefit increase or grant of past service
credit during the first four years after enactment. For subsequent
plan years, the ratio must be .9 or better. AGC believes that a
well~funded plan in and of itself provides the best protection for

the pensions of covered workers.and also eliminates one of the
principal problems with the 1980 amendments. Contributing emplovers
who bear tine full burden of employer withdrawal and plan termination
liability despite the fact that plan trustees can, and do, unilaterally
increase plan benefits, will be protected against unreasonable Lenefit
increases.

H.R. 7233 also removes the current disincentive which is associ-
ated with large amounts of potential withdrawal liability which is
Keaping new emp..yers rrom participating in multiemployer plans. By
seguiring adequate funding levels as the bill proposes, new employers wil
be much more inclined to participate in multiemployer plans.

H.R. 7233 wnuld also encourage better plan funding and strengthen
the Pension Benefit Gua:anty tLorporation insurance system by implemeting
risk-related premiums. Currently, all plans covered by -3GC's multi-
employer plan termination insurance pay the same annual premium of
$1.40 per participant. This flat rate does not vary regardless of
potential risk of loss to PBGC, so that well-funded plans pay the
same premium as do poorly funded plans.

H.R.7233 contains a provision to vary the rate of the premium
paid to PBGC in accordance Qith the fundind level of the plan. The
better funded a plan is, the less risk to PBGC and the lower will
be the annual premium. The more poorly funded, the higher the premiunm.
In other words, the bill would provide a specific financial incentive

for plansto quickly work towards better funding.
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Another important goal of this bill is to reduce the impact
of employer withdrawal liability under unusual situations which are
totally beyond the coftrol of the employer. Eliminating liability
in these instances will reduce much of éhe anxiety currently felt
by employers who are considering involvement in multiemployer plans.
The bill would also eliminate the retroactive application of
the 1980 multiemployer amendments to withdrawals which occured prior
to the enactment date, and is thus in accord with S.2860 which is
currently before the committee.
H.R. 7233 contains numerous other changes which are designed
to improve administration of the 1980 multiemployer amendments including
changes to the current dispute resolution proceéé to shift more of
the burden of proof to the plan. The bill also contains provisions
which will require PBGC to promulgate actuarial a;sumptions for use
in calculating withdrawal liaiblity, clarify and extend current rules
regarding transfers of assets and liabilities between plans, and pre-
vent assessment of withdrawal liability when a plan is fully-funded.
AGC encourages this subcommittee, and other interested groups,
to concentrate on the deeper problems of multiemployer employee
benefits plans. It is AGC's position that any effective relief must
provide for better funding of multiemployer plans in addition to
other changes, if the promised benefits of covered workers are to

be truly protected.

The Residential Mortgage Investment Act of 1982 (s. 2918)

AGC's position on pension fund investment is that trustees must
invest plan monies "on the basis of maximized return consistent with

safe investment and the Prudent Man Rule," as required by the
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Employee Retirement Income Security Act of 1974 (ERISA). Compliance
with the Prudent lan Rule requires trustees to seek the highest rate
of return possible (in keeping with safe investment practices) and
consider the broadest possible range of investment options.

As we understard the provisions of S. 2918, pension plans
would be able to become directly involved in mortgage transactions
without regard to the provisions of Section 406{(a) of ERISA. These
provisions currently prevent dealings between the pension plan and
parties in interest by establishing a number of "prohibited trans-
actions.” 1Instead of these carefully defined requirements, S, 2918
would permit certain mortgage transactions if made at "arm's length"
which is defined in the bill as being "in accordance with the cus-
tomary practice in the residential mortgage industry."”

We believe that the substitution of an "arm's length" standard
for the clear and specific prohibited transaction sections of ERISA
-would be amistake. These specific prohibitions were essential to a.
prime purpose of ERISA: to avoid situations where trustees become
involved in dealings.which could be of benefit to themselves, con-
tributing employers, or plan fiduciaries. By eliminating these‘
provisions with respect to mortgage investments, S. 2918 would create
a major loophole in the effectiveness of ERISA, and would weaken
protections against fund mismanagement.

We believe that pension plans which desire to become involved
in mortgage investments already have the vehicles available through
existing governmental-backed mortgage pools, or through privately-
financed mortgage pools of the type recently approved by ghe Department
of Labor (Prohibited Transaction Exemptions 82-87 and 81-7; 47 Fed.

reg. 21241, May 18, 1982). Such investment vehicles provide plaps
with the opportunity to invest in housing without violating ERISA
- L]

standards and at the same time safeguarding the benefits of plan
participants.
Thank you for the opportunity of pfesenting our views to the

Committee.
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CHAMBER OF COMMERCE
v OF THE
UNITED STATES OF AMERICA

Hitrox Davis 1615 H Steeer N W
Vice Presioent WasHmvgton, D.C 20062
LECISLATAE AND POLITICAL AFva 1S Sgp[ember 27, 1982 202, 850-8140

The Honorable John H. Chsfee, Chairman

Savings, Pensions and Investment Policy
Subcormittee

Committee or Finance

United States Senate

Washirgton, D.C. 20510

Dear Mr. Chairman:

On behalf of the U.S. Chamber of Commerce and its over
250,000 members, many of whom participate in multiemployer
coliective bargaining sgreements, I sm pleased to support S.
2860 which would eliminate the retroactive effective date of the
erployer witndrawal liability provisions of the multiemployer
Pension Plan Acendments Act of 1980 (P.L. 96-364).

3ackground

In 1980, Congress enacted P.L. 96-354 to rexzedy a
seriously deficient wultierployer pension insurance program
scheduled to become effective that year. If the deficiencies
hid remained uncorrected, several large unioa pension plans
would hsve been terminated and their liabilities thrust upon
other industries via the insurance program. These costly
pension insurance premiums were expected to lead to more
oultiewployer pension terminations. 1f so, assets of single
employer plans or general revenues eventually could have been
needed to pay off the pension odligations.

The Act included a number of new requirements that would
reduce the cost of the insurance, as well as the risk insured
against. One feature -- withdrawal liability == has prcven to
be exceedingly narsh and disruptive to norwal business
practices. Some firms leaving these collectively argained
pensions are being assessed lisbilities that exceed the value of
the firm. Often times, the decision to withdraw is beyond the
control of the participating employver; nonetheless, withdrawal
lisbility is imposed.
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Chamber Position

The Chamber believes that the current withdrawal
liability provisions are harsh, inequitable and highly
disruptive and that legislative relief is warrented. Any
legislative solution must result in an affordable and workable
nultiemployer insurance program that neither interferes unduly
in the normal business practices of the participating firms nor
violates the principles of a sound and sustainable multiemployer
pension system.

Further, any multiemployer insurance program should (1)
be separate from that of the single employer plans; (2) be free
from general revenue support; (3) pay benefits only in event of
unavoidable plan insolvency; and (4) foster the continuation of
such plans rather than making their termination more attractive
to covered industries.

Support

We support S. 2860, but I must note that it addresses
only one aspect of the withdrawai liability nightmare -~
withdrawals that occurred between April 29, 1980 and September
26, 1980. The problems crezted by withdrawal liability extend
to all withdrawals, irrespeccive of when t?ey occur. Therefore,
I urge the subcommittee to adcéress the entire scope of the
withdrawal liability oroblem, and I offer the assistance of our
professional pension staff, headed by dichael Rowmig, in drafting
an appropriate resolution.

1 will appreciate your consideration of our views and I
respectfully reguest that this letter be made a part of the
hearings record.

Cordially,

/ \
“1>// //¢22263...

Hilton Davis
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AMERICAN o) 77502
TRUCKING
ASSOCIATIONS, INC.

1616 P Street, NW., Washinglon, D. C 20036

September 27, 1982

The Honorable John Chafee
Chairman
Subcommittee on Savings, Pensions
and Investment Policy R -
Senate Committee on Finance .
2227 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

The American Trucking Associations, Inc. (ATA) appreciates
the opportunity to present its statement on S$.2860 introduced
by the Honorable John C. Danforth of Missouri and by yourself,
This bill, in major part, would eliminate the retroactive
application of the withdrawal liability provisions of the
Multiemployer Pension Plan Amendments Act of 1980 (hereafter
MPPARA) .

ATA is the national trade association of the trucking
industry, a federation of associations in all 50 states and
the District of Columbia. We speak for more than 22,000 firms
regulated in interstate commerce as well as thousands of private
fleets. ATA members are interested in S.2860 because of the
"devasting” withdrawal liability problems which MPPAA has
imposed on the trucking industry.

MPPAA is not working as Congress intended. The impact of
this Act on the financial health of this industry has been
devastating. If the Act is left unchanged, ultimately it will
cause the demise of the unionized trucking companies and the
very pension plans it was designed to protect.

The elimination of MPPAA's retroactive withdrawal liability
from April 29 to September 26, 1980, would solve the withdrawal
liability problems for a very limited number of motor carriers -
21 as far as we can determine. This provides no remedy for the
trucking industry as a whole and does not begin to address the
magnitude of the problem.

A National federation Having an Affitiated Association in Each State
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The retrospective impact of MPPAA's. withdrawal liability
extends far beyond the small number of companies that went out
of business between April 29 and September 26, 1980. The
impact extends to every company that was a party to a collective
bargaining agreement before September 26, 1980 providing for
contributions to a multiemployer pension fund. Because of their
status before the enactment of MPPAA, such companies, just as
much as those that went out of business during the retroactive
period, are burdened by their pre-enactment actions.

Withdrawal liability requires an-employer who joined a
union-sponsored, multiemployer pension plan before enactment
of MPPAA and who later withdraws for any reason to pay a
withdrawal penalty that in many cases equals or exceeds the
assets of the company. Withdrawal liability damages those
unionized companies which must go out of business as well as
those unionized companies which remain in business. Its mere
existence as a contingent liability makes it difficult, if not
impossible, to buy, sell, merge, or consolidate businesses.

It has a negative impact on the movement of capital and reduces
the ability of companies to-borrow money. In sum, MPPAA
detrimentally affects almost every major business decision.

No other industry has been harmed by MPPAA as much as the
trucking industry.l/ This is because the timing of MPPAA could
not have been worse. In July, 1980, Congress enacted the Motor
Carrier Act of 1980 which fundamentally altered the rules for
entering and competing in the trucking industry. The Motor
Carrier Act encouraged the growth of non-union carriers with
lower labor costs at the expense of small or marginally
profitable unionized carriers with higher costs, thereby
pushing the latter into an unprofitable situation.

MPPAA, passed 87 days later, fundamentally altered the
rules for leaving the industry or otherwise dealing with the
new competitive situation. The conjunction of these two
statutes means that the harms caused by MPPAA pervade the
unionized trucking industry - firms cannot leave the industry
without paying withdrawal liability, they cannot compete in
the industry as they are currently structured, and they cannot

1/ For example, 48 of the 110 cases challenging the constitution-
ality of MPPAA were trucking industry cases as of June 28, 1982,
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restructure without paying withdrawal liability.z/ The

inevitable result has confronted many unionized carriers with an
agonizing dilemma. Théir congressional mandated choices are:

1) to find buyers willing not only to assume unprofitable
businesses but to assume their withdrawal liability; 2) to

consume their assets by continuing to operate unprofitable
businesses in order to avoid withdrawal liability; or 3) to

assign their assets to pension plans as the price of discontinuing
their unprofitable operations.

Thus, MPPAA has had a disastrous impact upon the.trucking
industry. This impact can be best understood by example.

The confiscatory nature of withdrawal liability is
demonstrated by Dean Truck Line, Inc. Dean was an "interline"
carrier, a hauler of long-distance shipments over an inter-
mediate segment of the trip. Because other carriers were
limited in the routes over which they could operate, Dean had
a virtually guaranteed market. However, with the elimination
of route restrictions, larger carriers could carry the freight
themselves over Dean's routes. Dean's "niche" was thus
eliminated and its only alternative was to go out of business,
which it did in 1981. The Central States Fund assessed Dean's
withdrawal liability at $687,0n0, an amount greater than Dean's
net profits for the last 20 yecars.

The deterrent effect of withdrawal liability is demonstrated
by the situation of T.I.M.E.-D.C. and East Texas Motor Freight
Line, Inc. {ETMF), Because of efficiencies gained through
consolidation of routes and terminals, the sale would save $14
to $18 million both companies had been losing annually and would
create one profitable company where two unprofitable companies
had previously existed. Every detail of the sale had been

2/ Former Interstate Commerce Commissioner Thomas Trantum, in

~ a statement before the Joint Economic Committee of the Congress
on November 17, 1981, said, "At this point I would like to
mention one additional development.- The Multiemployer Pension
Plan Amendments Act of 1980 made a partially or wholly with-
drawing employer immediately liable for up to 100% of its net
worth. Previously, withdrawal liability was limited to 30%
of net worth over a period of time. In effect, the Amendments
Act has made it very difficult for carriers to transfer assets,
as well as move facilities from one area to another. As such,
carriers face a new barrier in adjusting to market circumstances
contrary to the intent of the Motor Carrier Act of 1980. I,
therefore, urge Congress to review this matter and search for

a solution.”
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negotiated except T.I.M.E.-D.C.'s withdrawal liability, but
that last detail stopped the transaction. The two companies
could not agree on how to allocate T.I.M.E.-D.C.'s estimated
withdrawal liability of $29 million and ETMF could not justify
the risk of assuming the liability. Consequently, an economic~
ally feasible and necessary sale was thwarted by withdrawal
liability, and the two conpanies have since lost a total of $19
million as a direct result of MPPAA.

Even if a sale is successfully consummated, the buyer
continues to be harmed, as demonstrated by Miller Transporters,
Inc. In 1981, Miller purchased Wheeling Pipe Line Company and,
because of the MPPAA requirements, had to post bonds totalling
over $800,000 for the sale to go through. Moreover, the
possibility of some business detision involving a cut-back of
former Wheeling operations leading to liability on those bonds
severely restricts Miller's freedom of operation.

Pozas Brothers also demonstrates MPPAA's burden on a
company's ability to sell. Here, two brothers who have been
in the trucking industry wish to sell their company and retire.
Because of the company's contingent withdrawal liability of
approximately $1.3 million, they cannot find a buyer and are
forced to stay in business against their will.

MPPAA detrimentally affects other business decisions as
attested by Oneida Motor Freight, Inc. The company closed a
terminal and moved the employees to another terminal four miles
away. Because the second terminal was in the jurisdiction of
another Teamster plan, the company had to cease contributions
to the Teamster plan that originally covered the employces,
thus precipating a "withdrawal" penalty. The first plan assessed
liability of $318,000 even though Oneida continues to make
contributions for the employees in question to the second plan.

The deterrent factor of such rules on necessary business
decisions is demonstrated by Lattavo Brothers, Inc. Lattavo
sought to expand its operations in Pittsburgh to offset losses
elsewhere. However, because of potential withdrawal liability
it -could not move its employees from a terminal on one side of
Pittsburgh to a terminal on the other side - a move necessary
to expand its Pittsburgh business. MPPAA thus foreclosed an
opportunity that could have aided the company in reversing its
recent downturn.

Finally, because withdrawal liability represents a claim
on the company's assets, businesses have difficulty obtaining
loans. The accounting profession is beginning to require the
footnoting of withdrawal liability on company financial state-
ments and the additional risk posed by withdrawal liability
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forces banks to require security for a loan that otherwise
would be made as an unsecured loan, to charge a higher rate of
interest in order to compensate for the greater risk, or to
decline to make the loan.

Therefore, MPPAA penalizes or bars most major business
decisions. Because of MPPAA, such decisjions as whether to go
out of business, buy or eell a company, move a terminal, or
seek a loan are burdened, penalized, or barred. Moreover,
withdrawal liability can be imposed even because of government
condemnation. Keith Fulton & Sons, Inc. had its property taken
by right of eminent domain. Because it could not find another
suitable location, it went out of business and was assessed over
40% of its net worth as its withdrawal penalty.

The elimination of the retroactive application of the
withdrawal liability provisions of MPPAA as proposed in S$.2860
does not begin to address these problems. Rather, it focuses
its attention upon a single unfair application of MPPAA which
applies to a very few trucking employers. Nevertheless, another
solution which addresses all of the problems listed above is
readily available to the 97th Congress. It provides a compre-
hensive remedy for the entire trucking industry. This solution
would be the enactment of the industry agreement between ATA
and the International Brotherhood of Teamsters as represented
by the Central States and Western Conference of Teamster's
Pension plans. The language of this agreement, together with
several letters of endorsement, is attached to this statement.

The agreement contains three principles. First, it
protects the insurance system contained in Title IV of ERISA
for retirees and participants of Multiemployer pension plans.
Second, it reduces the event triggering withdrawal liability
in Teamster pension funds. Companies could go out of business,
move out of the plan's jurisdiction, and, in most instances,
sell their assets without triggering withdrawal liability.
However, company decisions to go non-union would still trigger
withdrawal liability. Third, it provides for sounder funding
of Teamster pension funds.

This solution provides broad, constructive and urgently
needed relief. It also addresses the particularly onerous
effects MPPAA has had on the trucking industry in light of
the timing with the Motor Carrier Act of 1980. Most mergers,
consolidations, sales, and other business transactions encouraged
by the Motor Carrier Act could take place without triggering
withdrawal liability under MPPAA.

In conclusion, ATA urges you to prevent MPPAA from
continuing to wreck havoc upon the trucking industry. This
can best be accomplishéd by the enactment of the ATA agreement
with the International Brotherhood of Teamsters. It cannot
be accomplished solely by enactment of S.2860. We appreciate
the opportunity you have given us to address this important
matter and we request that this statement be included in the
present hearing record of S.2860.

Sincerely,

€, Wl )

Bennett C. Whitlock, Jr.
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IRTERNATIONAL BROTHERHOOD OF TEAMSTERS
° CHAUFFEURS + WAREHOUSEMEN & HELPERS

OFf AMERICA
- SIANA AVENUE, NW. o WASHINGTON. D.C. 22091

s ' ——— v

OFFICE OF
= AQY L WILLIAMS »
GENERAL PASSIDENT .

July 8, 1982

The “Honorable Donald L. Nickles, Chairman
Subcommittes on Labor

United States Senate

Washington, D.C. 20510

Dear Senator Nickles:

As you are aware, the withdrawal liability provisions of
the Multiemployer Pension Plan Amendments of 1980 have
resulted in major problems for many multiemployer pension-
plans and for the labor organizativns and employers that
maintain those plans. These problems have been especially
acute in the trucking industry, which is attempting to adjust
to the unprecedented changes imposed by the trucking industry
deregulation legislation that was also enacted in 1980.
Mergers, sales, consolidations and changes in operations have
in many cases been thwarted by the specter of withdrawal
liability. As a result, jobs in the trucking industry have
been threatened by the inability of employers to make
organizational changes dictated by the marketplace.

We believe that the problems caused by withdrawal .
liability can be addressed through responsible changes in the
law that will fully protect the interests of plan
participants, labor organizations, employerxs and the Pension
Benefit Guaranty Corporation. Working with the two largest
multiemployer pension plans in the transportation industry,
the Central States Teamsters Pension Plan and the Western
Conference of Teamsters Pension Plan, and with the American
Trucking Association, we have developed and are submitting to
COngnss a legislative proposal that provides appropriate
relief from the serious problems caused by withdrawal
liability. : -
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The Honorable Donald L. Nickles
Page Two

On behalf of the over two million members of the
International Brotherhood of Teamsters, I urge your support
for its speedy enactment.

Sincerely,

{foﬁa"m“‘/

» Williams
General President

RLW/ts
cc: Members of the Senate
Labor Subcommittee

13-927 O0—83——)2
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N I\ 1) / _PRESIDENT

AMERICAN S e
TRUCKING NS

ASSOCIATIONS, INC.
1616 P Street, N.W., Washington, D. C. 20036

July 14, 1982

The Honorable Orrln Hatch

Chairman

Committee on Labor and Human Resources
Unites States Senate

Washington, D.C. 20510

Dear Mr. Chafrman:

‘On March 11 and 17, 1982, the Senate Labor Subcommittee held hear-

- ings on the "devastating" withdrawal 1{ability problems which the
Multi-Employer Act of 1980 had {mposed upon the trucking {ndustry. On
the second day of hearings, representatives of the Teamsters' two largest
pension funds - the Central States and the Western Conference of
Teamsters — agreed that legislative modifications to the Multi-Employer
Act were necessary. Accordingly, at the conclusion of the hearings, the
Senate Labor Subcommittee urged the American Trucking Associations and
the International Brotherhood of Teamsters, as represented by the Central
States and Western Conference plans, to work out a compromise solution to
the problems created by the Multfi-Employer Act.

After weeks of neetlngs'and discussions, we have reached such a
compromise. Our approach, which will be forwarded under separate cover,
contains three principles. First, {t protects the insurance system con-
tained in Title IV of ERISA for retirees and participants of
multi-employer pension plans. Second, it reduces the events triggering
withdrawal 1{ability in Teamster pension funds. Companies could go out of
business, move out of the plan's jurisdiction and, fn most {mstances,
sell their assets without triggering 1fability. However, company
decisions to go non-union would still trigger liability. Third, it pro-
vides for sounder funding of multi-employer plans. In addition, the solu-
tion grants the PBGC new authority to reduce or eliminate withdrawal ~—~_
1iabilicy on a plan-by-plan basis for any pension fund based upon the
financial fitness of the plan. It also proposes across-the-board reforms
in such areas of asset sales and arbitratfon rules.

- continued...

A National Federation Having an Affiliated Assaciation in Each State
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page two

Taken together, the solution provides broad, constructive and ur-
gently needed relief. It also addresses the particularly onerous effects
the Multi-Employer Act has had on the trucking fndustry in light of motor
carrier deregulation. The mergers, consolidatfons, sales and other busi-~
ness transactions encouraged by deregulation have triggered withdrawal
1iability under the Multi-Employer Act. Accordingly, the industry has
been prevented from making sound management decisfons which could aid
their companies in coping with the impact of the Motor Carrier Act of

1980,

Given the serious and ongoing nature of our problems fn this ares,
the American Trucking Associations would apprecfate your prompt and favor-
able consideration of our proposed legislation.

Sincerely.

%acﬁ’é ’ ,%‘_

Bennett C. Whitlock, Jr.

BCW:pmk
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Arent, Fox, Kintner, Plotkin & Kahn

Federal Bar Building, 1815 H Street, NIW.,
Washington, D.C. 20006

Telephone: (307) 6374000
Cable: ARFOX Telox: WU 12073 ITT 40266

John C, Culver
(202) 857-6152

July 14, 1982

Fonorable Donald L. Nickles

Chairman, Subcommittee on Labor

Committee on Labor and Human
Resources

United States Senate

Washington, D. C. 20510

Dear Mr. Chairmwan:

In the course of your hearings on S. 1748, I testified on
behalf of the Trustees of the Central States, Southeast and
Southwest Areas Pension Fund in connection with the problems
which have arisen under the withdrawal liability provisions of
the Employee Retirement Income Security Act of 1974 ("ERISA").
Our testimony referred to the possibility of formulating a
corrective amendment to ERISA which would properly address the
unique problems of multiemployer plans involving the transporta-
tion industry.

Since the close of your hearings in March, representatives
of the Central States Pension Fund, the Western Conference of
Teamsters Pension Trust Pund, the American Trucking Associations,
and the International Brotherhood of Teamsters have succeeded in
formulating a legislative proposal which addresses in a construc-
tive and responsible fashion the needs and concerns of plan
participants, contributing employees and the Pension Benefit
Guaranty Corporation. The legislative proposal is the product
of a unique cooperative effort in which the problems created by
withdrawal liability from the standpoint of multiemployer plans,
unions and employees were identified and addressed. As such, we
feel that the legislative proposal is in the best interests of all
concerned and would provide much needed relief in this increasingly
controversial area.

We urge your support for the prompt enactment of this
measure.

Sincerely,

M

. Attorney :
- Central States, Southeast and
Southwest Areas Pension Fund
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Senator Donald L. Nickles

Chairman of the Subcommittee
on Labor

Committee on Labor and Human
Resources

United States Senate

6327 Dirksen Senate Office Building

Washington, D.C. 20510

Dear Senator Nickles:

At the conclusion of your hearings on S.1748 on March
17, 1982, you asked the interested groups in the trucking
industry and related plans to work together to fashion a
mutually acceptable solution to the -problems caused by with-
drawal liability under the Employee Retirzment Income Secur-
ity Act of 1974 ("ERISA"). After several months of effort,
the Trustees of the Western Conference of Teamsters Pension
Trust Fund, the American Trucking Associations,_the International
Brotherhood of Teamsters and the Trustees of the Central
States Teamsters Pension Fund have developed a proposal
that we believe represents a significant improvement in
ERISA's withdrawal liability rules. We urge your support
for its prompt enactment.

The Trustees of the WCT Fund have concluded that the
long term effect of the current withdrawal liability rules
could be to undermine the contribution base of the Fund by
discouraging employer participation in the Fund. This could,
in turn, impair the ability of the Fund to provide adequate
retirement benefits for the more than half a million workers
and retirees covered under the Fund, and increase the level
o: contgibutions required of employers who do participate in
the Fund.

The withdrawal liability proposal that we support would
provide significant and immediate withdrawal liability re-
lief for all affected parties. In addition, it would pro-

. vide the Pension Benefit Guaranty Corporation greater flex-

N



166

-2

ibility in administering the multiemployer plan guarantee
program 2 vastly differing needs of different
multiemployer plans could be taken fnto account. Finally,
it would make substantive changes i{n a variety of ERISA
provisions where a consensus has developed that change is

needed.

We appreclate your efforts in this area, and look for-
ward to continuing to work with your Subcommittee during
your consideration of -these important issues.

Sincerely, Z

Theodore R. Groom

Attorney for

The Western Conference of
Teamsters Pension Trust Fund

cc: Members of the Senate
Labor Subcommittee
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Duterstate Eommerce Commission
Washington, B.C. 20423

OFFICE OF LEGISLATIVE COUNSSL July 12, 1982

Honorable Don Nickles

Chairman

Subcommittee on Labor

Senate Committee on Labor and .
Human Resources

United States Senate

Washington, D.C. 20510

Mr. Chairman:

Thank you for requesting the views of the Interstate Commerce
Commission with respect to a matter of great concern--the
financial plight of the trucking industry and the fact that
testimony before your Subcommittee indicated the industry may be
"facing serious problems stemming from deregulation and the 1980
ERISA amendments."

First, let me state that the Commission does not believe that
-enactment of the Motor Carrier Act of 1980 has, in and of itselr,
caused financial harm to the industry. Instead, it is our view
that it is the downturn in the economy that has caused the decline
in the industry's financial performance. For a further
explanation of this matter, I am attaching the Commission's recent
testimony before the House Public Works Surface Transportation
Subcommittee; that statement discusses the financial status of the
industry in some depth. Also, in responding to questions at the
House oversight hearing on June 23, 1982, I pointed out that many
of the motor carriers presently in financial difficulty had
experienced losses prior to enactment of the Motor Carrier Act.

Nevertheless, the Commission is aware of the problems created
" ‘by the 1980 Multiemployer Pension Plan Amendments which, in
conjunction with ERISA (The Employee Retirement Income Security
Act of 1974), require an employer which wholly or partially
withdraws from a pension plan to pay a prorata share of unfunded
vested 1iability. .

The withdrawal 1liability problems created by the 1980 ERISA
amendments are very real and, as demonstrated at your hearings,
have interfered in a number of instances with motor carrier
decisions whether to transfer, sell or liquidate part or all of
their operations. This problem, we belleve, needs to be addressed
by Congress. .
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I would also agree that the problems resulting from the
Multiemployer Pension Plan Amendments have been particularly
severe because of the timing of those amendments. The Motor
Cerrier Act became effective on July 1, 1980. That legislation
contemplated changes in the motor carrier industry in line with
the new guidelines intended to. promote competitive and efficient
transportation services. Less than three months later, the .
Pension Plan Amendments became effective, and prevented some
carriers from ceasing operations despite the fact that they founad -
themselves unable to compete in the new and more competitive
environment resulting from the Motor Carrier-Act. The situation
was, ‘'of course, exacerbated by poor economic conditions.

I have recently been informed that concerned parties,
including the American Trucking Assocliations and the Teamsters,
have reached agreement on a substitute version of S. 1748, the
"Multiemployer Pension Plan Stabilization Act of 1981.%"* We were
extremely pleased to learn that the parties have developed a
compromise approach to withdrawal liability that should resolve
the problems discussed in hearings before your Subcommittee in
March of this year.

Your efforts in regard to this leglislation are an important
factor in the progress that has been made toward a solution to
these problems, and I hope that a markup will be scheduled in the -
near future. If the Commission can be of any assistance to you or
your staff, please let me know.

Si ely/,

e . / 2.
Reesev H. ylGr, Jr.
Chatr
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September 23, 1982

A BILL

To amend the Employee Retirement Income Security Act of

1974, as amended, and the Internal Revenue Code, as amended,

for the purpose of encouraging employer participation in

private multiemployer pension plans by modifying the rules

for employer withdrawal liability and creating incentives

for sounder funding of certain multiemployer pension plans.

Be it enacted by the Senate and House of

Representatives of the United States of America in Congress

assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Multiemployer Improve-

ments Act of 1982",

SEC.

Sec,
Sec.,

Sec.

2.

TABLE OF CONTENTS.

The table of contents is as follows:

1.
2.

TABLE OF CONTENTS
short title,
Table of Contents

Findings and declaration of policy.
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TITLE I - AMENDMENTS TO TITLE IV OF THE EMPLOYEE
RETIREMENT INCOME SECURITY ACT OF 1974

SEC. 101. AMENDMENTS TO TITLE IV OF THE EMPLOYEE
RETIREMENT INCOME SECURITY ACT OF 1974.

Whenever, in this title, an amendment is expressed in
terms of an amendment to a sectiqon or other provision, the
reference is to a section or other provision of the title 1V of
the Employee Retirement Income Security Act of 1974, as amended.
SEC. 102. COMPLETE WITHDRAWAL. ’ -

(a) Section 4203(d) is amended to read as follows:

"(d)(1l) Notwithstanding subsection (a), in the case of an
employer that has an obligation to contribute to a transportation
industry plan, a complete withdrawal from such plan occurs only
if -~

"(A) the employer ceases to have an obligation to

contribute unéét the plan, and .

"(B) the employer --

“(i) continues to engage in a similar busiﬁess in
the same area of the plan,

"(ii) resumes a similar business in the same area
of the plan within 5 years after the date on which the
obligation to contribute under the plan ceased and does
not renew the obligation, or

"(iii) sells, leases or otherwise transfers 385

percent or more of the assets it used in covered
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operations to a purchaser or purchasers that use such
assets in'a similar business in the same area of the
plan without having an obligation to contribute to the
plan for such work.

"(2) For purposes of this title --

_ "(A) The term "transportation industry plan" means a
multiemployer plan that, on or after enactment of the
Multiemployer Improvements Act of 1982 --

"(i) is maintained pursuant to one or more collec-
tive bargaining agreements between employers and one or
more employee organizations affiliated with a transpor-
tation labor organization;

®"(ii) covers participants at least 10 percent of
whom are employed by employers who are required to
contribute to the plan for work performed, in whole or
in part, in the transportation industry;

"(iii) does not have an accumulated funding
deficiency under section 302 of this Act or section
412(a) of the Internal Revenue Code of 1954, as
amended;

"(iv) is not in reorganization, as defined in

section 4241(a), or insolvent, as defined in section

4245(b)(1); and
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"(v) bgs plan assets with a value (determined as
of the end of the preceding plan year) that equals or
exceeds five times the total benefits paid by the plan
in the preceeding plan year.

"{B) The term "transportation industry" means one or
more of the following industries --

"(i) motor freight transpﬁrtation and warehousing,

"(ii) local and suburban transit and inter-urban
highway passenger transportation,

"(iii) air transportation, or

"(iv) transportation service.

"(C) The term "transportation labor organization" means
an international labor organization whose affiliates are
bargaining representatives~of employees in the transporta-
tion industry and ate' the principal bargaining representa-
tives of employees in the motor freight transportation
industry.

"(D)(1i) A plan that is or becomes a transportation
industry plan shall continue to be treated as a transporta-
tion industry plan even if it subseguently fails to satisfy
any of the conditions described in subparagraph (A).

"(ii) A continuation of a transportation industry plan
resulting from a merger or transfer shall also be treated as

a transportation industry plan, unless the marger or



B 174

transfer substantially changes the relevant characteristics

of the plan.

"(E) A plan that is in reorganization or insolvent on
the date of enactment of the Multiemployer Improvements Act
of 1982 shall not be eligible to become a transportation
industry plan,

"(3) Por purposes of this title --

"(A) "same area of the plan" means --

"{i) the same sub-area of the plan's jurisdiction (as
defined by plan rules) in which the employer previously
engaged in operations covered by the plan, or

"(ii) anywhere within the plan's jurisdiction, if more
than 10 percent of the gross revenue of the employer's
business is attributable to customers' operations in the
same sub-area (or sub-areas) of the plan's jurisdiction in
which the employer previously engaged in operations covered
by the plan.

"(B) With respect to an empldyer that contributes to a
transportation industry plan, a business will not be a similar
business if the employer establishes that --

"(i) the employer was not previously obligated to
contribute to the plan for such business;

"(ii) the business had been in existence for 3 years
prior to the cessation of the employer's obligation to

contribute to the plan; and
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“(iii) within the first 3 years after the cessation
occurs, the operations of such business have not increased =~~~
or been maintained as a result of work performed in the same
area of the plan for customers for whom the employer had
previously performed work covered by the plan.
"(4) Notwithstanding paragraph (1), a complete withdrawal
does not occur if --
"(A) the work that would otherwise result in a with-
drawal is performed by employees who are represented by a
different organization (or organizations) affiliated with
the game transportation labor organization as employees~who
are covered by the plan;
"(B) the employer is obligated to contribute to a
multiemployer plan for work performed by such employees; and
"(C) the change is approved by a change of operations
committee established under the collective bargaining
agreement which covers the work previously covered by the
plan.
"(5) (A) Notwithstanding paragraph (1)(B)(iii), no with-
drawal shall occur as a result of a sale of an employer's
assets -- N

“(i) in connection with a ligquidation of the employer

or a portion of the employer~under the Bankruptcy Code;
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"{il) at a public auction to more than one purchaser, ~

if the purchasérs are not related to each other or the

seller and no purchaser acguires 85 percent or more of the

seller's assets; or

"(iii) to 5 or more putchasets.that are not related to
each other or the seller, if ho purchaser acquires more than
40 percent of the seller's assets.

"(B) In determining whether a withdrawal has occurred
under paragraph (1)(B)(iii) a series of coordinated sales
shall be treated as a single transaction,

"({6)(A) Liability shall be determined without regard to this
subsection for an employer who ceases to have an obligation to
contribute to the plan or ceases covered operations ~-

"(i) in a year in which, as a result of such
cessations, sﬁbstantially all of the contribution base
units are withdrawn from the plan; or -

"(ii) as part of an agreement oOr arrangement among
employers to withdraw substantially all of the contri-
bution base units from the plan.

"(B) For purposes of this paragraph, if substantially
all of a plan's contribution base units are withdrawn from
the plan within a 3 year period, an employer who has ceased

to have an obligation to contribute or ceased covered

operations during such period shall be presumed to have

—~
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ceased pursuant to an agreement or arrangement unless the

employer proves otherwise by a preponlerance of the evi-~-

dence.

"(7) If an employer (hereinafter "the seller™) who
contributes to a transportation industry plan sells its assets,
none of the seller's required contributions shall be attributed
to the purchasé: of the assets in calculating liability of such
purchaser under this part for a subsegquent withdrawal.™

(b) Section 4203 is amended by adding at the end
thereof new subsections (g) and (h) to read as follows:

"(g)(1l) The corporation may approve rules under which
withdrawal liability is reduced or eliminated for.-a multiemployer
plan. Such rules may change the definition of a complete or
partial withdrawal, the amount of withdrawal liability, or both.
Such rules shall not expand the definition of complete or partial
withdrawal to include an event that would not otherwise consti-
tute a withdrawal under this subtitle. Any rule proposed by the
parties described in paragraph (2)(A)(ii) and approved by the
corporation shall supercede any conflicting plan rule.

"(2)(A) Approval of a rule reducing or eliminating with-
drawal liability for a'plan may be reguested only by ~--

"(i) the plan sponsor of the plan; or
"(ii) jointly by labor organizations and employers
(or employer organizations) that represent 25 percent

or more of the contributions to the plan.

13-927 0—83—-13
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*(B) The parties described in subparagraph (A)(ii) may
- request appzovél for the same or similar rules for more than
one plan in which they represent 25 percent or more of the
required contributions to the plan.
"(3) Before approving a rule that reduces or eliminates
withdrawal liability, the corporation --
*(A) shall publish a notice in the Federal Register
that it is cons&dering a request for approval of such a
rule,
"(B) shall require that adegquate notice be given to
interested parties, and ~
"(C) shall afford interested parties an opportunity to
- present their views,
"{(4) The corporation shall approve a rule reducing or

eliminating withdrawal liability if the corporation determines

IS

that the rule --
"(A) would not significantly increase the risk of loss
to the corporation, and
"(B) would be in the long term interest of participants
and beneficiaries of the plan (taking into consideration
such factors as whether the rule would make the plan more

attractive to new employers or would otherwise strengthen

the contribution base of the plan).
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"(5)(A) If a financially sound plan adopts a rule under this
subsection that reduces withdrawal liability, the rule shall be
deemed approved by the corporation unless, within 186 days after
the rule is submitted for approval, the corporation finds on the
basis of clear and substantial evidence that the rule does not
satisfy the criteria described in paragraph (4).

"(B) For purposes of this subsection, a plan is finan-
cially sound if -~ p

"(i) the plan is not in reorgjanization as defined
in section 4241l(a) or insolvent as defined in section

4245(b)(1), and

"(ii) the assets of the plan equal or exceed seven
times the total annual benefit payments of the plan.

'(3) In determining whether to approve a rule eliminating
withdrawal liability, the éorporation shall consider --

“(A) the extent to which plan assets egual or exceed
plan benefits guaranteed under section 4022A;

"(B) the extent to which the unfunded liabilities of
the plan are being amortized more rapidly than required by
section 302(b) or section 412 of the Internal Revenue Code;

"{(C) whether the pian’s contribution base is diversi-
fied geographically or among different industries, or both;

"(D) whether thg plan is likely to undergo significant

financial décline in the foreseeable future;
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"(E) whether, and the extent to which, the plan has
relied upon the shortfall funding method to avoid a funding
deficiency during the preceding 10 plan years; and

"(F) whether the plan has had an accumulated funding
deficiency during the preceding 10 plan years or would have
experienced a funding deficiency but for a minimum funding
waiver under section 303 or contributions in excess of
regularly-bargained levels.

"(7) If the application for approval was filed by the
parties described in paragraph (2){(A)(ii), the corporation shall
not approve such rule if the plan sponsor opposes the rule.

"(8) The corporation may condition its approval on the
plan's agreement to satisfy any continuing financial conditions
(and teI;;ed reporting requirements) that the corporation deter-
miges are necessary to protect the multiemployer insurance
system., The corporation may not revoke its approval of a plan's
rule because the plan fails to satisfy such conditions, but may
bring an act}on against the plan to enforce the agreement.

"(9) The corporation may determine that a rule reducing
withdrawal liability constitutes an elimination of withdrawal
liability (rather than a reduction) unless --

"(A) continuation or resumption of operations in some
specified portion of the plan's jurisdiction without an
obligation to contribute to the plan for such operations

would constitute a withdrawal under such rule, and
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"(B) the amount of an employer's withdrawal liability

under the rule would equal or exceed the lesser of -~

T m(i) the employer's share of the increase in unfunded
vested benefits for the plan years that the employer had an
obligation to contribute to the plan, or '

"(ii} the amount of the employer's withdrawal liabil-
ity determined under this part without regard to the plan
rule,. ,

"(h) A complete or partial withdrawal of an employer does
not occur if --

"(1l) the employer ceases to contribute to the plan for
work performed under contract;

"(2) as a result of competitive bidding, another
employer performs such work; and

"(3) the second employer has an obligation to contri-

bute to the plan for such work."
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SEC. 103. SALE OF ASSETS. -
Section 4204 is amended to read as follows:
"SALE OF ASSETS
"SEC. 4204. (a) A complete or partial withdrawal of an
employer (hereinafter in this section referred to as the
"seller") under this subtitle shall not occur if --

"(1) the seller ceases covered operations or ceases to
have an obligation to contribute for such operations as a
result of a bona fide, arm's-length sale of assets to an
unrelated party (hezeinafter in this section referred to as
the "purchaser");

"(2) the purchaser is obligated under a collective
bargaining agreement to make contributions to the plan for
such operations; and

"(3) the purchaser agrees in writing that its liability
with respect to any subsequent complete or partial with-
drawal shall be determined as if the pdrchaser had been
reguired to contribute to the plan the same amount that the
seller was required to contribute for such operations for
all previous years.

"(b) For purposes of this section, the term "unrelated

party"™ means a purchaser or seller who does not bear a relation-
ship to the seller or purchaser as the case may be, that is

described in section 267(b) of the Internal Revenue Code of 1954,
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or that is described in regulations prescribed by the corporation
applying principles similar to the principles of such section.

"(c) Por a sale of assets to more thén onevpurchaser,
the corporation shall prescribe by regulation the manner in which
the seller's required contributions shall be allocated among the
purchasers.

"(d) The plan sponsor may vary the requireﬁent of
subsection (a)(3) if it determines that the variance would be in

the best interest of the participants and beneficiaries."
SEC. 104. PARTIAL WITHDRAWAL

Section 4208(d) is amended by adding at the end thereof
a new paragraph (3) as follows:

. "(3) (A) with respect to a transportation industry plan
defined in section 4203(d)(2), a partial withdrawal occurs only
1f -~

"(i) the employer permanently ceases to have an obliga-
tion to contribute under one or more but fewer than all of
the collective bargaining ;gteements under which the
employer has been obligated to contribute under the plan but
continues a similar business in the same area of the plan,
as defined in section 4203(3)(3), without having an obliga-

-

tion to contribute to the plan for such work;
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"(ii) the employer permanently ceases to have an
obligation to contribute under the plan with respect to work
performed at one or more but fewer than all of its facil-

ties, but continues a similar business at the facility;

"{iii) the employer sells, leases or otherwise trans-
fers 85 percent or more of the assets it used in covered
operations to a purchaser (or purchasers) that uses such
assets in a similar business in the same area of the plan
without having an obligation to contribute to the plan for
such work; or

"(iv) the employer's obligation to contribute under the
plan is continued for no more than an insubstantial portion
of its work in the same area of the plan of the type fo;
which contributions are required.

"(B) A partial withdrawal shall not occur if the conditions

described in section 4203(d)(4)(A)~(C) are satisfied.

"(C) Notwithstanding subparagraph (A)(iii), a partial

withdrawal shall not occur as a result of a sale of an employer's

assets if --

"(i) the sale is described in section 4203(d)(5)(A) or

"(ii) in the plan year of the sale or the following
plan year, the employer's contribution base units exceed 30
percent of the employer's average contribution base units

for the 5 plan years ending before the sale.
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"(D) For purposes of subparagraph (A)(i), an employer

that contributes to the plan for work performed for regular

long-term custom2rs shall not be treated as continuing a

similar business if the employer -~ -7

“(i) ceases to have an obligation to contribute to the

plan for work performed under one but not all collective

bargaining agreements and

"(ii} performs similar work for different customers

than the customers for whom the employer previously per-

formed work covered by the plan.”

Sec. 105 OTHER WIfHQRAWAL LIABILITY RULES

(a) Section 4224 is amended by adding at the end

thereof a new sentence to read
"The plan sponsor or
compromise, abandon,

claim for withdrawal

as follows:
an authorized fiduciary may
or otherwise refuse to pursue a

liability if the projected cost of

collection or other factors indicate that the refusal

is consistent with section 404(a)(1)."

(b) Section 4219(c) is amended by deleting paragraph

(2) and inserting in lieu thereof the following new paragraph:

"(2)(A) Withdrawal liability shall be payable in accordance

with the schedule set forth by the plan sponsor under subsection

{b){1l) beginning no later than 60 days after the date of the

demand.
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"(B) Notwithstanding subparagraph (A}, if an employer
requests a review of the plan sponsor's determination under
subsection (b)(2)(A), the employer may elect to post a bond or
pay an amount into escrow. The annual amount of thé bond or
escrow shall ejual the amount of the employer's regular contribu-
tions to the plan in the last plan year ending before the alleged
withdrawal. The bond or escrow shall be posted or paid at the
same intervals as the schedule of withdrawal liability payments

set forth by the plan sponsor.”

(c) Section 4219 is amended by adding at the end
thereof a new subsection to read as follows:

"(e)(1) If an event occurs that the plan sponsor of a
transportation industry plan éesc:ibed in section 4203(d)(2) has
determined may constitute a complete or partial withdrawal, the
plan sponsor --

*(A) shall notify the employer that the event has
occurred;

"{(B) shall consider any evidence presented by the
employer within 60 days after the date on which the notice was
sent to the employer that the employer considers relevant to show
that a withdrawal has not occurred, and

"(C) shall not issue a notice and demand for with-

drawal liability until 60 dayg after the notice described in

subparagraph (A) was sent.
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"(2) The plan may require the employer to provide reasonable
notice annually as to events that could constitute a withdrawal
for each of the five years following the cessation of an
employer's obligation to contribute to the plan.

"(3) If an employer presents evidence to the plan sponsor to
show that a withdrawal has not occutred, the plan sponsor may not
asgert a claim for withdrawal liability unless the plan sponsor
notifies the employer, within 120 days after the evidence is
received by the plan, that it believes that a withdrawal has
occurred. i

*(4) If a notice and demand for withdrawal liability is
issued, the employer may request a review of that plan sponsor's
decision under subsection (b)(2)(A). Any dispute shall be
resolved under subsection (b){2) and section 4221,

"(5) The plan may assess and collect withdrawal liability on
the basis of facts reasonably available to the plan and without
regard to facts that are primarily within the employer's knowl-

_edge and control, unless the employer establishes those facts."

(d) Section 4211(c)(5) is amended by adding at the end
thereof the follow@ng new subparagraph:

"(E) If the plan has no unfunded vested benefits at the

end of a plan year ~-

"(i) the unfunded vested benefits allocable to any
employer that withdraws from the plan in the next pian year
shall be zero; and

"(ii) no portion of the plan's unfunded vested benefits

for any previods year shall be attributed to any employer.”
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SEC. 106. PREMIUMS AND GUARANTEES.

(a) Section 4022A (relating to multiemployer plan benefits
guaranteed) is amended -~

(1) by striking out the word "The" at the beginning of
subsection (a) and inserting in lieu thereof “Except as provided
in subsection (i), the";

(2) by adding at the end thereof a new subsection (i) to
read as follows: ’

"(i) The plan sponsor of a transportation industry plan
described in section 4203(d)}(2){(A) may elect to eliminate all
guarantees under this section (and reduce premiums under section
4006(a)(3)) if --

"(l) the plan sponsor determines that the election is

in the best interests .of the participants and beneficiaries;

"(2) the vested benefits under the plan are fully
funded or are being amortized substantially more rapidly
than reguired by section 302;

"(3) for each plan year ending after September 2, 1974,
the plan has satisfied the minimum funding regquirement of
section 302 without regard to ~--

"(A) the shortfall funding method or

"(B) a minimum funding waiver under section 303;

and
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"(4) the plan's contribution base is highly diversified
both geographically and among different industries.
The corporation shall prescribe regulations implementing this

subsection."

(c) Section 4006(a)(3) is amended ~--
(1) by adding a new subparagraph (E) at the end
thereof to read as follows:

"(E) If a plan described in section 4022A(i)
elects to eliminate all guarantees under section 4022A, the
annual premium rate payable to- the corporation by such plan
shall egual one-half of the rate payable by multiemployer
plans under this section.™
(2) by deleting "subparagraph (C)" in subparagraph (&) and

inserting in lieu thereof "subparagraphs (C) and (E)".

[
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’

SEC. 107, REORGANIZATION AND INSOLVENCY.

(a) Section 4241 (relating to reorganization status) is
amended by adding at the end thereof a new subsection (¢) to read
as follows:

"(e) A transportation industry plan described in section
4243(h)(3)(E) shall be treated as a plan ir reorganization foi
purposes of saction 4243(h) if the plan has a special funding
deficiency in both share periods, as defined in section
302(d)(1), and in the first bargaining period after the second
share period." )

(b) Section 4243 (relating to the minimum contribution
requirement) is amended by addlﬁg at the end thereof a new
subsection (h) to read as follows:

"{h)}(1l) An employer that has an obliqation to contri-
bute to a traQSpottation industry plan that is in reorganization
or insolvent shall not be liable for any portion of an accumula-
ted funding deficiency of such plan if the enployer contributed
to the plan, for each plan year that the plin is in reorganiza-
tion or insolvent, an amount equal to the sum of --

"{A) the employer's contribution obligation for the
pz;n'ye;t, and

"(B) the greater of -~

"(1i) the employer's reorganization contribution for the

plan year, or
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"(ii) if the employer is obligated %to make a special
contribution fét an earlier share period under section
302(d)(2), such special contribution. R

- "(2) An employer's reorganization contribution for a plan
year equals the lesser of -~

"(A) 7 percent of the employer's contribution obliga-
tion for the plan year; or

"(B) the excess of --

“(i) 50 percent of the employer's average annual
contribution obligation for the first plan year to which
this paragraph applies in any 10 year period, over

"(ii) the total of the employer's reorganization
contributions for the preceeding 9 plan years,

"(3) For purposes of this subsection --

"{A) "Average annual contribution obligation" means the
average of an employer's contribution obligation for the lesser
of --

"(i) the preceeding 10 plan years, or

"(ii) the number of plan years that the employer has
contributed to the plan,

"(B) "Bargaining pgtiod' means a period of 3 plan

years. The first bargaining period shall begin no later than
January 1, 1984.
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*(l) "Contribution obligation" means, for a plan year,
the employer's required contributions for such plan year, as set
forth in the collective bargaining agreement or agreements that
reguire the employer to contribute to the plan (without regard to
any reference to the special contributions or reorganization
contributions required under this subsection).

"{(D) "special funding deficiency"” means, for ‘a plan
year, a-plan's accumulated funding deficiency determined without
regard to the shortfall method and without regard to contribu-
tions reguired by this subsection for that plan year.

"{(E) "Transportation industry plan" means a transpor-
tation industry plan described in section 4203(d)(2), whether or
not such plan has been amended as permitted under section 4203(f)

or (g)."

SEC. 108. TERMINATION. -

(a) Section 4041A is amended by adding at the end thereof a
new subsection to read as follows:

"(g)(1l) The plan sponsor of a transportation industry plan
shall not terminate the plan by amendment unless --

'(A} the plan sponsor notifies the parties that nego-
tiate the principal collective bargaining agreement for -the
plan at least 60 days before the earlier of -~

"(i) the date on which the amendment is adopted or
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"(ii) the date on which the amendment takes effect;

"(B) the termination is approved by a majority of the
employer trustees and a majority of the employee trustees
for the plan; and

"(C) if plan assets are less than seven times benefit

payments in the preceding plan year, the termination is
approved by the parties to the principal collective bar-
gaining agreement for the plan that represent employers and
employees who peform work covered by the plan.

"(2) For purposes of this subsection, the term "princi-
pal collective bargaining agreement" means --

"(A) the principal collective bargaining agreement

covering work in the motor freight industry, or

"(B) if less than 10 percent of the contributions to

the plan are for work in the motor freight industry, the
collective bargaining agreement or agreements designated by
the plan sponsor.

"(3) With respect to a transportation industry plan
that had assets that egualled or exceeded seven times total
annual benefit payments as of the end of the first plan year
ending after September 26, 1980, "five" shall be substituted for
"seven" in paragraph (1)(C)."

(b) Section 4042 (relating to termination by the corpora-
tion) is amended by adding at the end thereof the following new

subsection:

13-927 O—83——14
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"(i)(1) If a transportation industry plan is terminated
under this section, the minimum funding requirements under
section 302 and section 4243 shall be determined on the basis of
the lesser of --

"(A) unfunded vested benefits under the plan, or
"(B) unfunded benefits guaranteed by the corporation
under section 4022A.

"(2) 1f a transportation industry plén terminated under this
section has assets in any plan year that egual the lesser of the
amounts described in paragraph (1)(A) or (B), the requirements of
section 302 and section 4243 shall not apply to the plan for any
subsequent plan year and no employer that withdraws from the plan

in that plan year or any subsequent plan year shall be liable

under part 1 of subtitle E."

SEC. 109. TRANSITION RULES AND EFFECTIVE DATES.

{a) Section 4451 (Eélazing to transition rules and effective
dates) is amended by adding at the end thereof a new subsection
(h) to read as follows:

"(h)(1l) Except as otherwise provided in this section, the
amendments made to this title by the Multiemployer Improvements
Act of 1982 shall take effect on the date of the enactment of
that- Act.

[ —

"(2) With respect to a plan that is a transportation

industry plan described in section 4203(3)(2) on the date of

enactment of the Multiemployer Improvements Act of 1982, the
amendments to sections 4203(3), 4208(d)(3), 4219 and 4224 take
effect on April 29, 1980. Any withdrawal liability paid to such
a plan for an event that was a withdrawal before enactment of
that Act but is not a withdrawal after enactment of that Act
shall be repaid to the employer within 60 days after enactment of
that Act, without interest. ;
"(3) Nothing in the Multiemployer Improvements Act of 1982
shall expand the list of events that would constitute a complete

or partial withdrawal under this title."
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TITLE I1 - AMENDMENTS TO THE INTERNAL REVENUE CODE OF 1954

SEC. 201. AMENDMENTS TO THE INTERNAL REVENUE CODE OF 1954.
Whenever, in this title, an amendment is expressed in

terms of an amendment to a section or other provisions, the

reference is to a section or other provision of the Internal

Revenue Code of 1954.

SEC. 202. TRANSPORTATION INDUSTRY PLANS.
{a) Section 413 is amended by adding at the end thereof
a new subsection (d) to read as follows:

"(d) Transportation Industry Plans.

"(1l) share periods. (A) If a transportation industry
plan, other than a plan thgt is in reorganization or insolvent,
has a special funding deficiency for any plan year in a bar-
gaining period, each of the next two bargaining periods shall be
considered a share period. If the plan has a special funding
deficiency for any plan year in a share period --

"(i) the plan sponsor shall reduce benefit costs (to
the extent permitted under section 411 and section
412(c)(8)) with a value egual to the amount described in
subparagraph (B); and

"(ii) each employer that is obligated to contribute to

the plan during the share period shall make a special
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contribution for the share period ejual to the amount
described in subparagraph (C).
"(B) The amount described in this paragraph equals the
least of --

"(i) one-half the amount necessary to eliminate
the special funding deficiency for each plan year during the
second agreement,

"(ii) the amount necessary to reduce the net
charge to the funding standard acéount for the plan in each
subsequent plan year by 10 percent, or

"(iii) 30 percent of the average annual contribu-
tion obligations of all employers that contribute to the
plan.

‘ "(C) An employer's special contribution for a share
period equals the product of the amount described in paragraph
(B) and a fraction --_

"(i) the numerator of which is the employer's

average annual contribution obligation to the plan, and

"{ii) the denominator of which is the total

average annual contribution obligations of all
employers that contribute to the plan.
No employer's special contribution for any plan year shall exceed
10 percent of its average annual contribution obligation. Any

contribution that cannot be made during a plan year as a result
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of the preceding sentence shall be made in tha subseguent plan
year or plan years in amounts egual to 10 percent of the average
annual contribution obligation (or the remaining balance, if
less).

"(D) A plan shall be tgeated a§ a plan in reé:ganization for
purposes of this subsection if the plan has a special funding
deficiency in both share periods and in the first bargaining
period after the second share period. If the plan is not in
reorganization in the first bargaining period after the second
share period, this paragraph shall apply to the plan again
beginning with the first bargaining period in which the plan has
a special funding deficiency and each of the next two bargaining
periods shall be treated as a share period.

"(E) A reduction in benefit costs resulting solely from a
change in actuarial assumptions or valuation shall not be treated
as a reduction of benefit costs for purposes of
subparagraph (A){i).

"(2) Excise taxes. (A) For purposes of section 412 and
section 4971, beginning with the first share period for a plan,
an employer that maintains a transportation industry plan that is
not in"reorganization or insolvent shall not be liable for any
portion of the accumulated funding deficiency for a plan year in
which the employer contributed to the plan an amount egual to the

sum of --
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"(i) the employer's contribution obligation for the

plan year, and.

"(ii) the employer's special contribution for the plan

year, if any, as determined under paragraph (1)(¢).

"(B) Any funding deficiency otherwise attributable to
an employer who satisfies this subparagraph shall be treated as
an experience loss for purposes of section 412(b).

"{C) This paragraph shall not apply to any plan year in
which the rate at which the employer is required to contribute to
the plan is reduced below the highest rate in any preceding_plan
year.

"(3) Reorganization and insolvency. An employer that

has an obligation to contribute to a transportation industry plan
tha£ is in reorganization or insolvent shall not be liable for
any portion of an accumulated funding deficiency of such plan if
the employer contributed to the plan, for each plan year that the
plan is in reorganization or insolvent, an amount egual to the
sum of --

"{A) the employer's contribution obligation for the
plan year, and A

"(B) the greater of ~-

"{i) the employer's reorganization contribution for the

plan year, or
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*"(ii) if the employer is obligated to make a special
contribution for an earlier share period under paragraph
(1)(C), such special contribution.

“(4) Reorganization contribution. An employer's reorganiza-

tion contribution for a plan year equals the lesser of --

"(A) 7 percent of the employer's contribution obliga-
tion for the plan year; or

"(B) the excess of --

"(1i)-50 percent of the employer's average annual
contribution obligation for the first §1an year ts which
this paragraph applies in any 10 year period, over

"(ii) the total of the employer's reorganization
contributions for the preceeding 9 plan years.

“(5) Definitions. For purposes of this subsection --

"{A) "Average annual contribution obligation" means the
average of an employer's contribution obligation for the lesser
of -- )

"(i) the preceeding 10 plan years, or

"(ii)} the nﬁmber of plan years that the employer has
contributed to the plan.

"(B) “"Bargaining period"™ means a period of 3 plan

years. The first bargaining‘period shall begin no later than

January 1, 1984.
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*(C) "Contribution obligation" means, for a plan year,
the employer's required contributions for such plan year, as set
forth in the collective barg§ining agreement or agreements that
raquire the employer to contribute to the plan (without reghrd to
any reference to the special contributions or reorganization
contributions reguired under this subsection).

"(D) "Net charge to the funding standard account"
means the excesé, if any, of the charges under section 412(b)(2)
over the credits under section 412(b){(3)(B).

"(E) "Special funding deficiency" means, for a plan
year, a plan's accumulated funding deficiency determined without
regard to the shortfall method and without regard to contribu-
tions required by this subsection for that plan year. i

"(F) "Transportation industry plan" means a transpor-
tation industry plan described in section 4203(d)(2) of the
Employee Retirement Income Security Act of 1974, whether or not
such plan has been amended as permitted under section 4203(f) or
{g) of such act.

"(6) Increased benefit costs. For a transportation

industry plan, the annual benefit cost shall not be increased in
any plan year in “which the plan --

"(A) has a ;;ecial funding deficiency,

"(B) 1is fn reorganization, or

"(C) is insolvent." -
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TITLE III - AMENDMENT TO TITLE I OF THE EMPLOYEE RETIREMENT

INCOME SECURITY ACT OF 1974

SEC. 301. Amendments to Title I of the Employee Retirement

Income Security Act.

Whenever, iIn this title, an amendment is expressed in terms
of an amendment to a section or other provision, the reference is
to a section or other provision of title I of the Employee

Retirement Income Security Act of 1974.

SEC. 302. MINIMUM FUNDING STANDARDS.

Section 302 is amended by redesignating subsectioﬂ (d) as
subsection (e) and by adding a new subsection (4) after subsec-
tion (c) to read as follows: ’

"(3d)(1) If a transportation industry plan, other than-
a plan that is in reorganization or insolvent, has a special
funding deficiency for any plan year in a barzaining period, each
of the next two>ba:gaining periods shall be considered a share
period. If the plan has a funding deficiency for any plan year
in a share period --

"(A) the plan sponsor shall reduce benefit costs (to

the extent permitted by subsection (c)(8) and sections 204

and 206) with a value equal to the amount described in

paragraph (2); and
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"(B) each eaployer that has an obligation to contri-
bute to the plén during the share period shall make a
spé&ial contribution for the share period equal to the
amount described in paragraph_ (3).
"(2) The amount described in this paragraph eqguals the
least of --

"(A) one-half the amount necessary to eliminate
the special funding deficiency for each plan year during the
second ajreement,

"{B) the amount necessary. to reduce the net charge
to the funding standard account for the plan.in each subse-
quent plan year by 10 percent, or

"(C) 30 percent o¢f the average annual contribution
obligations of all employers that contribute to the plan.

"(3) An employer's special contribution for a share
period equals the product of the amount defcribed in paragraph
(2) and a fraction =--

"(A) the nuﬁ;rator of which is the employer's

average annual contribution obligation to the plan, and

"(B) the denominator of which is the total average

annual contribution obligations of all employers that
contribute to the plan.
No employer's speéial contribution for any plan year shall exceed

10 percent of its average annual contribution obligation. Any
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contribution that cannot be made during a plan year as a result
of the preceding sentence shall be made in the subsequent plan
year or plan years in amounts equal to 10 percent of the average
annual contribution obligation (or the remaining balance, if
less).

"(4) A plan shall be treated as a plan in reorganization for
purposes of this section and section 4243(h) if the plan has a
special funding deficiency in both share periods and in the first
bargaining period after the second share period. If the plan is
not in reorganiiation in the first bargaining period after the
second share period, this subsection shall apply to the plan
again beginning with the first bargaining period in which the
plan has a special funding deficiency and each of the next two
bargaining periods shall be treated as a share period.

"{5) For purposes of this suysection -

"(A) “Average annual contribution obligation” means the
average of an employer's contribution obligation for the lesser
of --

"{i) the preceeding 10 plan years, or

"(ii) the number of plan years that the employer has

contributed to the plan. ‘ R

"{B) "Bargaining period” means a period of 3 plan

years. The first bargaining period shall begin no later than

January 1, 1984.
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®"(C) “Contribution obligation" means, for a plan year,
the employer's requited contributions for such plan year, as set
forth in the collective bargaining agreement or agreements that
require the employer to contribute to the plan (without regard to
any reference to the special contributions or reorganization
contributions reguired under this subsection}).

"(D) "Net charge to the funding standard account”
means the excess, if any, of the charges under section 412(b)(2)
of the Internal Revenue Code over the credits under section
412(b) (3)(B) of such Code.

"(E) "Special funding deficiency" means, for a plan
year, a plan's accumulated funding deficiency determined without
regard to the shortfall method and without regard to contribu-
tions required by this subsection for that plan year.

"(F) "Transportation industry plan" means a transpor-
tation industry plan described in section 4203(d)(2), whether or
not such plan has been amended as permitted under section 4203(f)
or (g).

"(6) For a transportation industry plan, the annual
benefit cost shall not be increased in any plan year in which the
plan --

"(A) has a special funding deficiency,

"(B) 1is in reorganization, or
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"(C) 1is insolvent,"
SEC. 303, DISCLOSURE AND REPORTING.

Section 101 (relating to duty of disclosure and reporting)
is amended by redesignating subsection (3) as subsection (e) and
inserting a new subsectiqn before such redesignated subsection
{(c) to read as follows:

"(d) In the event that the actuary for a transportation
industry plan (as defined in section 4203(d)(2)(A)) deter-
mines that the plan has or is reasonably expected to have an
accumulated funding deficiency under section 302 or section
4243 -

"(1) the actuary shall notify the plan administa-
tor within 30 days after the actu;ry makes such deter-
mination, and

"{2) the plan administrator shall notify each
employer who is required to contribute to the plan
within 60 days after the plan administrator learns of
such determination."

TITLE IV - MISCELLANEOUS PROVISIONS

Sec. 401 ACTION TAKEN BEFORE REGULATIONS ARE PRESCRISED

(a) Except as otherwise provided in the amendments made

by this act and in subsection (b), if the way in which any such
amendment will apply to a particular circumstance is to be set

forth in regulations, any reasonable action during the period
before such rejulations take effect shall be treated as complying

with such regulations for such period.

(b) Subsection (a) shall not apply to any action which
vioclates any instruction issued, or temporary rule prescribed, by
the agency having jurisdiction but only if such instruction or
rule was published, or furnished to the party taking the action,

before such action was taken.

O



