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TRADE RECIPROCITY 11

THURSDAY, MAY 6, 1982

U.S. SENATE,
SUBCOMMITTEE ON INTERNATIONAL 'TRADE,
Washington, D.C.

The committee met, gursuant to notice, at 2 p.m., in room 2221,
Dirlgs(iqn Senate Office Building, Hon. John C. Danforth (chairman)
presiding. .

Present: Senators Danforth, Dole, Roth, Chafee, Heinz, Bentsen,
and Bradley.

[The press release announcing the hearing, and the prepared
statements of Senators Dole, Roth, Chafee, and Heinz follow:]

PRESS RELEASE

FOR IMMEDIATE RFELEASE, APRIL 15, 1982

TUé\ited States Senate Committee on Finance—Subcommittee on International
rade.

FINANCE S8UBCOMMITTEE ON INTERNATIONAL TRADE SETS PUBLIC HEARING ON 8. 2094
AND OTHER “‘RECIPROCITY’’ BILLS

The Honorable John C. Danforth, Chairman of the Subcommittee on Internation-
al Trade of the Senate Committee on Finance, announced today that the Subcom-
mittee will hold a second hearing on S. 2094 and other trade reciprocity bills on
Thursday, May 6, 1982 at which testimony will be received from private witnesses.
The first hearing, at which only Government witnesses were heard, was held March

24, 1982, \
B T{:f' hearing will begin at 2:00 p.m. in Room 2221 of the Dirksen Senate Office
uilding e

STATEMENT OF SENATOR BoB DoLE

Mr. Chairman, today the Subcommittee on Trade will again hear testimony on
several of the market access bills which have been referred to the Finance Commit-
tee. I know the staff has been working both with other Senators and the administra-
tion, as agreed to by yourself and Ambassador Brock, to come up with an acceptable
legislative proposal.

his effort 18 very important for several reasons. It has served to focus congres-
sional thinking on U.S, trade policy and particularly the issue of fair and equitable
market access for our exporters. It has also served to highlight our concerns for our
tradinghpartners.

On this latter point, I think the &'epared statement of General Snowden, presi-
dent of the American Chamber of Commerce in Japan is particularly noteworthy.
After reviewing Japanese economic history and its impact on their trade policies,

*General Snowden states “The historical pattern has been that relaxation of restric-
tions by Japan has been achieved only under heavy outside pressure.” General
Snowden then makes a personal observation that the political leadership in Japan
has received the strong message from the political leadership in the United States
and Europe and that it is now committed to actions which will open the Japanese
market. If this is the case, it is in no small part attributable to your efforts, Mr.

1
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Chairman, and the other members of the committee who have been so concerned
with this problem. i

The progress of this legislation is, therefore, particularly important. It is my in-
tentlilonfto work with you and the administration to come up with a bill acceptable
to all of us.

While the technical aspects of this bill will of course be vitally important, it is
equally important that we demonstrate to the administration and to the other coun-
tries with whom we trade our commitment both to vigorous enforcement of existing
U.S. rights and the continuing process of opening foreign markets to our products,
services, and investments.

STATEMENT BY SENATOR WiLLiaM V. RoTH, JR.

I wish to thank Senator Danforth for convening this second round of hearings on
rec‘ifroci? and the trade legislation now before the Finance Committee. Numerous
trade and related problems continue to plague us—Japan’s import restrictions, Eu-
rope’s agricultural subsidies and Canada’s investment restrictions—and unless we
devielop reasonable solutions now, pressures will grow to take stronger, unilateral
action.

Our international picture is not improving. Yesterday, the Commerce Department
reported trade news that was highly distressing. While the first quarter’s merchan-
dise trade deficit declined to $5.9 billion and there were predictions our overall bal-
ance of payments would be in surplus in 1982, it was expected imports would grow
and, b‘%’ year's end, our merchandise trade deficit would be even higher than that of
1981. We should all remember that last year's trade gap was $41 billion.

How long can we sustain such high deficits?

No, this is not good news. We should not be encour%ged by balance of payments
surpluses when we have $40 billion-plus merchandise deficits to which to look for-
ward. Nor should we lay the blame for these trade imbalances solely at the door of
a strong dollar. The unfair practices of our trading partners are even more impor-
tant, since they distort the flow of goods and services, put pressure on the United
Sft‘qt%s to absorb more than our fair share of the world’s output, and rob Americans
of jobs.

apanese import quotas on agricultural products are a perfect case in point. These
import quotas, imposed on 22 items ranging from rice to beef, from citrus products
to wheat, are a most blatant example of trade-distoring barriers and have marred
our relations with a crucial economic partner. For years, we have sought the elimi-
nation of these quantitative restrictions. Through successive rounds of multilateral
trade talks, we have negotiated for liberlization, In numerous bilateral consultations
over many years, we have pressed for removal. While there has been some progress,
it has not been nearly enough.

The Japanese continue to limit our opportunities to sell processed and unproc-
essed farm products in their market. And, by doing so, they limit our potential to
create jobs here throug}? farming and exporting.

It is my hope that when the Japanese Government announces its packalge of trade
reforms shortly, import quota elimination will be included. If it is not, 1 believe it
will be time for the Administration to consider retaliation.

Should the President lack sufficient tools under U.S. law to achieve equity in agri-
cultural and other market opportunities, we should strengthen the law. If he has
sufficient authority, Congress must send a clear message that we are serious about
obtaining our rights in the international marketplace and obtaining them now.

I believe the legistation before use and these hearings are timely and valuable.
We must determine now whether we have the laws and the will to achieve market
access and other commerical rights overseas equivalent to that which we freely
accord to other countries in our market. If not, we must act swiftly to ensure that
gaps are closed, imbalances redressed, and trade deficits eliminated.

e owe it to our workers and firms.

STATEMENT OF SENATOR JOHN H. CHAFEE

The hearings today provide the labor and business community representatives
with an opportunity to let the members of this committee know how the current
debate over reciprocity should be resolved.

At the first day of hearings on this issue, we heard Ambassador Brock tell us that
he supports the overall policy objective of global reciprocity, meaning a fundamental
principal embodied in the general agreement on tariffs and trade that the aggregate
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benefits of being a party to the GATT are roughly equal to the concessions given to
all other members.

Ambassador Brock also indicated that he welcomed a negotiating mandate to
strengthen existing international institutions to expand international agreements to
cover services, investment, and high technology.

I believe Ambassador Brock’s testimony was very helpful to us in clarifying the
- ways in which the concept of reciprocity, when it is defined to mean global reciproc-
gyx 19153 an overall policy goal, is consistent with U.S. trade policy and with the

We also heard Ambassador Brock tell us that the attemps to emphasize a reci-
procity concept based on reciprocal market access or substantially equivalent com-
getitive opportunities in section 301 might encourage bilateral, sectoral, or product-

y-product reciprocity.

he statements that have been submitted by several of the witnesses before us
today also make that point and go even further to say that this definition of reci-
procrty taken from sections 104 and 124 of the Trade Act of 1974 is a negotiating
comieptsaorid is dangerous and inappropriate as the basis for a cause of action under
section . )

 Mr. Chairman, I believe we would go a long way in this debate if we could agree
on a definition of reciprocity once and for all. I would suggest we agree on the
global reciprocity concept as suggested by Ambassador Brock to make it perfectly
. clear to our trading dpartners that we are not adopting a policy of retaliation, or sec-
toral reciprocity and instead are pursuing a policy of negotiation to achieve global
parity under our trading agreements,

I also believe that the consideration of market access as one of many factors that
the President may look at in a section 301 case is preferable to the creation of the
denial of substantially equivalent competitive opportunities as a separate cause of
action,

However, instead of using the term market access, I suggest that the Committee
consider language which would merely list denial of competitive opportunities as
one of many factors to be considered in deciding whether a foreign act or practice is
unf'ustiﬁable or unreasonable.

believe this language is preferable for three reasons. First, I believe that qualify-
ing the phase ‘‘competitive opPortunities” or “market access” with terms such as
“‘substantially equivalent” or ‘“equivalent” implies a bilateral comparison of either
balances of trade overall or on a sector-by-sector or product-by-product basis. I think
we should avoid that inference because I do not believe we want to foster that kind
of approach. Certainly, we do not want to prevent the President from making such
comparisons as part of his overall analysis, but we do not want to make it the focal
point of his analysis either.

That brings me to the second reason for my suggestion. I believe that too much
emphasis has been placed on looking at our trade deficit, particularly with Japan.
Of course, it is a problem that is serious and that we must try to solve, but in trying
to solve it we have to recognize that there are many reasons for our trade deficit
and market access problems.

Clearly, one of the chief causes for our trade deficit are trade barriers which we
must continue to work to eliminate through negotiation. However, there are a host
of other factors, such as social and cultural differences and resulting foreign con-
sumer preferences which U.S. companies have to learn to deal with, just as the Jap-
anese have learned so successfully how to meet our consumer preferences. I believe
an approach which requires a comparison of relative market access ignores these
other factors.

The third reason for my suggestion is that we should not make it an element of
our trade policy to insist on a certain percentage share of a foreign market. What is
and should be a })art of our trade policy is to expect the unfettered opportunity to
compete for that foreign market share.

r. Chairman, unfortunately, I cannot stay to hear the testimony of the wit-
nesses, but I would like to ask Mr. Spencer of Honeywell Corporation to answer a
question in the course of his testimony. )

The statement submitted on behalf of the Emergency Committee for American -
Trade contains a number of proposals. Mr. Spencer, I would like to know whether in
your view these proposals require legislation and whether they could be implement-
ed administratively.

Finally, Mr. Chairman, I want to commend you for your leadership in the debate
on this question of the role of reciprocity in our trade {)olicy. It is a question that
need:_ to be resolved, and you have taken a leading role in trying to answer that
question.
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Whether we ultimately resolve this question through legislation or other means, I
intend to continue to work with you, and I appreciate your openness and flexibility
in listening to all points of view on this issue.

OPENING STATEMENT OF SENATOR JOHN HEINZ

RECIPROCAL MARKET ACCESS LEGISLATION

Mr. Chairman, I had hoped that after the last hearing and the extensive public
debate that has ensued, there would be greater common understanding of the term
“reciprocity’’ and its role in our trade policy. My own experience in the past few
weeks, however, and my review of some of the statements that will be made today,
suggest that some confusion still lingers as to the meaning of the term, and there-
fore, its utility.

As a result I would like to begin by repeating several of the points I made at the
first hearing on March 24, Very simply, we are confronted with the rapid growth of
world protectionism and the restoration of mercantilism as a popular economic phil-
osophy. Nations are protecting their industries of the future while we have a com-
parative advantage, and then, when they can compete, they unleash them at cut-
rate prices to drive others out of the market. They are protecting their industries of
the past through subsidies and dumping, exporting their unemployment as well as
their production.

Reciprocal market access legislation is a tactical response to these developments
intended to give our government a better means of responding to the unfair prac-
tices of others and a greater incentive to do so. .

This legislation is intended to open others’ doors, not shut ours.

It is concerned with market access, not bilateral trade balances.

It approaches trade problems broadly, not sectorally.

It provides tools which are discretionary, not mandatory.

It 18 concerned with barriers to services and investment as well as goods.

It is directed at many countries, not just Japan.

It is intended to strengthen the multilateral process, not weaken it.

Finally, it is my judgment that Senator Danforth’s bill and my bill conform to
these principles, and that whatever is ultimately approved by this Committee will
conform to them as well.

These are responsible objectives, and I have yet to hear anyone take exception to
efforts to achieve them. Concern has been expressed, however, about precisely those
things that are not part of these bills—narrow sectoral considerations, bilateral
trade balances, mirror image retaliation, and so on. That concern is valid, but those
who have expressed it have the burden of showing how any of the pending bills con-
tain such provisions. And that is a burden I intend to place on today's witnesses, I
hore they will be able to move beyond general statements of what is or is not desir-
able and instead focus specifical g' on the proposals that have been made. What
about them is unacceptable? In what way do they not achieve the objectives I have
outlined? In what ways are they acceptable? What have they omitted? :

Senator Danforth, the Chairman of the Subcommittee, is presently engaged in
what I hope will be a fruitful effort to develop a bill broadly acceptable to those
concerned with this issue, including the Administration. The specific suggestions of
today’s witnesses should be of considerable help to that process.

Let me say in conclusion that there are two areas of concern not covered in either
of the original reciprocity bills that I hope will ultimately find their way into the
legislation, and which I understand will be the subject of some testimony today.
They are issues involving industrial property rights in other countries and problems
of the high technology industries. I have proposed legislation with respect to the
latter, and I am particularly grateful to the Chairman for including a panel of high
tech witnesses in today’s schedule, since many of their problems are, in fact, market
access and reciprocity problems.

Finally, Mr, Chairman, let me simply suggest that the fundamental problem
before us in this legislation is how to construct a framework within which the Ad-
ministration will act responsibly. The key word here is “action.” The problems we
face are real. The foreign barriers that exist are real. Congress, in my judgment, is
tired of talk that ex&lains those barriers away, and tired of endless negotiations
that have no result. We would prefer the Administration act within our guidelines,
but we are prepared to act legxslativel[v;eto deal with these problems one by one if
adequate reciprocity legislation cannot be enacted..
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Senator DoLe. Mr. Chairman, I want to thank you for your con-
tinuing interest in this matter. You are going to look today, again,
at bills concerning market access. I know the staff has been work- -
ing with you and other Senators and the administration in hopes
that we m’ilght come up with some acceptable legislative proposals
this year. This effort is very important for several reasons. It has
served to focus congressional thinking on U.S. trade policy and,
particularly, the issue of fair and equitable market access for ex-
porters. It has also served to highlight our concerns for our trading
partners.

On this latter point, I think the prepared statement of General
Snowden, the president of the American Chamber of Commerce in
Japan, is particularly noteworthy. After reviewing Japanese eco-
‘nomic history and its impact on their trade policies, General Snow-
den states, “The historical pattern has been that relaxation of re-
strictions by Japan has been achieved only under heavy outside
pressure.”” General Snowden then makes a personal observation
that the political leadership in Japan has received the strong mes-
sage from the political leadership in this country and Europe, and
is now committed to actions to open the Japanese market.

If this is the case, it is in no small part attributable to your ef-
forts, Mr. Chairman, and other members of this subcommittee who
have been so concerned with this problem. So I think the progress
of this leﬁislation is particularly important and I certainly want to
work with members of the committee in reaching an acceptable so-
lution. It is equally important that we demonstrate to the adminis-
tration and to the other countries our commitment to vigorous en-
forcement of existing U.S. rights, and the continuing process of
opening foreign markets to our products, services, and investments.
I would ask that my full statement be made a part of the record.

Senator DANFORTH. Senator Dole, thank you very much.

I would like to just make a few points at the outset. I am obvi-
ously pleased with any improvement in Japan or any other coun-
- try. But the point of this bill is not to serve as kind of a raft hopin
to express some sort of voluntary agreements or arrangement wit
any other country. But rather, the purpose of the bill is to get it
enacted into law, and to create with the new law, a mechanism
which would provide an ongoing process for trying to achieve equi-
table treatment for U.S. exporters.

I do think that things are progressing fairly well. But we hope
we will have a bill which can be enacted some time this year.

We are pleased to have Senator Tsongas with us this afternoon.

STATEMENT OF HON. PAUL TSONGAS, A U.S. SENATOR FROM THE
STATE OF MASSACHUSETTS

Senator TsoNGAs. Mr. Chairman, Senator Dole, let me say I am -
pledsed to be here. I am also pleased by the interest exhibited in
this issue shown by the number of people in the meeting and those
that are outside.

A few months ago I was involved in the process of trying to draft
le%islation on reciprocity. And as you know, we were all sort of in-
volved in that process at the time. I have concluded that reciproc-
ity is not the answer to our trade problems. Even if the trade bar-
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riers are removed, our trade balance with Japan would not be
righted. In fact, the vast majority of it would still be there. I think
that if we focus on protectionism as a solution to our trade problem
that we are simply missing the point. I have concluded after these
few months that protectionism 1s, indeed, an opiate. It delays the
coming to grips with our real enemy, which is our capacity or inca-
pacity to compete with other industrialized economies.

Now the focus has been Japan, and I think properly so. They
offer a particular challenge to us because of their innovation and
the inroads they are gaining in many of the products that we have
traditionally been associated with. And the most dramatic is the
recent 70-percent penetration by Japan in the 64 K-RAM semicon-
ductor industry. We have all experienced the decline in auto-
mobiles and TV sets and cameras, but now clearly Japan is focus-
ing in on high technology. And for a State like mine, that is a very
serious threat indeed.

How has Japan done it? Well, there are a number of ways. One,
they have very aggressive, private strategies in terms of which
products they want to ﬁet into. And they have a very supportive
fovernment. They also have—as we do not—a very cooperative re-
ationship between management and labor. And workers share, as
you know, to a much greater extent than ours do on the issue of

rofits in directions of their particular companies. In the United

tates, we have the tradition of a confrontational adversarial posi-
tion between management and labor. And that, I think, has really
cost us dearly over the years.

The issue of Japan, I think, also forces us to do some thinking
that we have not done before. For example, the Japanese invest at
a greater rate than we do, and do much more long-term planning
than we do.

I am an advocate of a macroeconomic view of these kinds of
issues. If the Japanese throw out more money, more engineers,
more develogment of a particular problem, they will, in the long
term, take that particular product line away from us. And in this
countrK. for example, where we produce fewer engineers absolutely
than they do and invest fewer of our GNP into basic research in
the private sector than they do, by definition they are going to win,
and we should not be surprised when that indeed happens.

Let me suggest some subtopics which the committee may take a
look at. One 1s very serious. The declining percentage of our GNP
devoted to civilian research and development. There is no way that
can continue given what the Japanese are doing without the most
dire consequences. Insufficient capital investment. High interest
rates we are all familiar with. But what about the declining com-
mitment to higher education? The Japanese produce more engi-
neers than we do absolutely, and we then proceed to cut back on
graduate school and professional school education. How can we
compete? The fact is, we cannot.

Overregulation. Talked about and discussed on the Senate floor
many times. The overreliance on the American management on
the short term. Where is the long-term horizon that the Japanese
are so familiar with? We don’t have that in this country. We tend
to be involved in short-term profit motivation.

The retraining of workers.
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Those kinds of things, I think, are very important.

Let me say in closing—I would ask that the balance of my state-
ment appear in the record because f'ou have a very distinguished
and lengthy list to hear from—that I think you have to divide this
issue into two parts. One are those industries of ours which are tra-
ditional—automobiles, steel, that kind of thing. And, second, that
part of our economy which is growing, which is basically high tech-
nology. I think we have very different needs, and they-have to be
addressed differently. And I would hope that what we do in some
ways to provide some relief to the more traditional industries will
not have the unintended incongruous effect of making it more diffi-
cult for our growing high-technology industries to penetrate other
markets. To the loss that has been going on in places like Brazil
and so forth, it has to be addressed. And I am confident that this
committee is the one to do it. And I commend the committee for its
attention. And I would ho]pe that this year we will see some action
on the Senate floor as well.

I thank the chairman.

[The prepared statement follows:]

STATEMENT OF SENATOR PAUL E. TSONGAS

Mr. Chairman and Members of the Committee, thank you for permitting me to
testify on the important subject of international trade. A few months ago we were
all running around talking about reciprocity. Reciprocity is not the answer to our
trade problems. Even if trade barriers are removed, our trade balance with Japan
would not be righted. We must go beyond reciprocity.

If we focus on protectionism as the solution to our trade problems, we are missin
the point. Protectionism is an opiate. It delays our coming to grips with the rea
enemy which is our own inability to compete with other industrial economies.

The Japanese in particular offer a challenge to us because they are gaining in-
roads into the markets of our leading economic growth area-high technoloiy. During
the past year the Japanese have captured 70 }?ercent of the world market in the
newest generation of semi-conductors—the 64K RAM. We will not gain back this
market—or our market in automobiles, television sets, cameras, or other goods—by
passing a trade bill.

The Japanese have obtained their successes by combining aggressive private busi-
ness strategies with a supportive government. They also have a cooperative partner-
ship between business and labor. Workers share not only the decision-making but
also the profits of their companies. This system is in contrast to our own society
where there are adversarial relationships between labor, management, and the gov-
ernment. This lack of cooperation results in such things as over-regulation; wage
rate increases which exceed productivity gains in certain industries; anti-trust re-
stfictions which prevent us from forming export trading companies; and other fea-
tt;fge's of our economy which are counterproductive to our goal of greater productive
efficiency.

These are not the only reasons Japan is a more efficient producer of industrial
foods than we are. The Japanese are investing at a greater rate and they do more
ong-term planning than we do. American businesses are motivated to a greater
extent by short-term profits. The Japanese government devotes a larger percentage
of its GNP to civil research and development than we do. This year, instead of in-
creasing our research funds, we cut them further, .

I think we should focus our attention on those aspects of our economy which are
beginning to threaten our survival in the marketplace—

hte declining percentage of our GNP devoted to civilian Research and Develop-
ment;

Insufficient capital investment;

High interest rates;

" Declining commitment to higher education, especially as it affects graduate educa-
on;

Over-regulation;

Over-reliance on short-term profit motivations;
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Lack of re-training workers in the skills required in the growing areas of our
economy—especially high technology industries;

Low savings rates; and

Wage increases exceeding productivity gains in certain industries.

Our country needs a productive partnership of business, labor, and government. I
believe the work of this committee has demonstrated that government has an im-
portant contribution to make to such an American economic partnership. In addi-
tion to our own industrial difficulties, unfair trade practices do exist, and it is im-
portant that government take vigorous and forceful action on trade, while avoiding
the dangers of protectionism. In formulating a legislative response to our trade
problems, I hope this Committee will: )

(1) Specifically address the growing number of international trading barriers pres-
gntly encountered by the leading edges of our economic growth-—high technology in-

ustries. -
(2) Recognize the growing use of non-tariff barriers by foreign governments such
as: ,

Discriminatory Jzublic and private procurement; prohibitions on joint research op-
portunities; prejudicial financing; obstacles to exchange of technology.

(3) Extend the trade negotiation framework to include new codes in the areas of
investments and services. :

“(4) Call for a deliberate and in-depth monitoring of such foreign government
action that creates barriers to U.S. industry.

(6) Call upon the President and our trade negotiators to seek equal national treat-
ment by foreign governments of U.S. firms.

I hope the committee will avoid the dangers of automatic reciprocal tariff actions
which can complicate the effort to negotiate the removal of trade barriers, and
which might serve to erect barriers behind which the competitiveness of American
industry might lag. We must not confuse the industrial problem—which is our own
problem—with the trade rroblem which we share with Japan and other nations.

The sooner we acknowledge these distinct problems, and proceed to tackle them
in a comprehensive fashion, the closer we will be to long term economic viability.

Senator DANFORTH. Thank you. Senator Dole.

Senator DoLE. No questions.

Senator DANFORTH. Senator Roth.

Senator RotH. No questions.

Senator DANFORTH. Let me just say as you are leaving that I
agree that protectionism is an opiate. We have to withstand the
pressures which are going for protectionism. I also believe that
clearly we have to become more competitive with the countries.
The question is, Supposing we do produce some products that are
obviously competitive, and we are shut out of other markets, how
do we get into them? That is what the bill before us is intended to
try to do. To assure that we are competitive. That we produce prod-
ucts which can compete with other countries. That we have equal
market access as they have in ours. ,

Senator TsoNGAs. Leét me say, Mr. Chairman, that I think that in
the case of Japan, Japan will do only what they have to do to avoid
some kind of reaction. That’s been the history. And that is, I think,
what you have to recognize. But even if we take those nontariff
areas down, we still have a major problem.

If I were a Japanese, what I would want the United States to do
is very simple. Spend all our time talking about nontariff barriers,
protectionism, that kind of thing, and put off the inevitable coming
to grips with the basic problem. That will give them even more
leadtime than they have right now.

Thank you, Mr. Chairman.

Senator DANFORTH. Thank you. Senator Heinz.

Senator HEINz. Mr. Chairman, I just want to move to where you
are moving on the reciprocity bill. And to the distinguished panel
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of witnesses you brought here today. I am particularly indebted
that you have seen fit to include a panel to testify on high technol-
og{ problems.

want, however, to ask the witnesses today to try, to the extent
possible, to concentrate on the specifics of the legislation that is
under consideration. I think Senator Danforth has introduced an
excci:llent bill. It’s almost as good as mine in many ways. [Laugh-
ter

And I have been struck by the fact that there are a lot of rumors
going around about reciprocity legislation. And none of the rumors,
as far as I can ascertain, happen to relate particularly to either his
or my bill. Both his bill and my bill are designed to open others’
doors; not shut ours. Other people’s doors. We are concerned with
market access; not bilateral trade balances. We want to address
trade problems broadly; not sectorally. We are providing tools that
are discretionary; not mandatory. We are concerned about barriers
to services and investment; not just goods—merchandise trade. It
may not always sound this way, but we are directed at many coun-
tries, not just at Japan, egregious as their trade restrictions may
be. And it is intended—and this is important—it is intended to
strengthen the multilateral approach and process to trade prob-
lems; not to weaken it.

I really have not yet heard from any w1tness that with respect to
the two bills we are holding hearings on, there are any problems in
these specific areas. There are not, as far as I know, narrow, sec-
toral considerations in these bills. There are not bilateral trade bal-
ances, mirror image and so on. They shouldn’t be in these bills. So
the burden I really intend to place on today’s witnesses is to move
beyond general statements and focus specifically on the proposals
that Senator Danforth, I, and others have made. And I really think
we need to pin down what, if anything, is really unacceptable
about them, in what ways do they not achieve the objectives that I
and others have outlined, in what ways are they acceptable, and
what have they omitted.

I think we are getting down to the short strokes on reciprocity
legislation. I think the chairman of the subcommittee and the
chairman of the full committee intend to move rapidly, but we
want to have good legislation. We want to see good legislation pass
the Senate. We don’t want to send the wrong signal to anybody,
but wle want to send strong legislation, and an appropriately strong
signal.

So, Mr. Chairman, I thank you for yielding. And I appreciate you
having all these withesses.

Senator DANFORTH. The first panel is David Malsbary, Monsanto;
Dale Wolf, Du Pont; Robert Burt, FMC.

Mr. Malsbary, if you would go first.

If the witnesses would take 5 minutes each, we would certainly
appreciate it because of the very long list of witnesses. We have
something like 11 witnesses to appear.

Mr. Malsbary.
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STATEMENT OF DALE E. WOLF, VICE PRESIDENT, DU PONT CO.

Mr. WoLF. Mr. Chairman, and members of the trade subcommit-
tee, I am Dale Wolf, vice president of Du Pont Co. and chairman of
the board of the National Agricultural Chemicals Association. I
plan to make a brief opening statement on behalf of our legislative
proposal, and then ask my NACA colleagues, Mr. Malsbary from
Monsanto -on my left, and Mr. Burt, FMC, 2\1 my right. Mr. Burt
will summarize this proposal and document the problems that have
been discussed with various members of your committee over the
past 4 years.

In addition, I have submitted-with our written proposal, a de-
tailed legislative proposal that addressed this matter.

As the head of an association of manufacturers of agricultural
chemicals which are sold in virtually every country in the world, I
am deeply concerned with the issues of market access and fair
trade which you and your colleagues raised in your respective bills.
Specifically, we believe that a firm and immediate U.S. initiative is
essential to prevent the deterioration of the U.S. competitive posi-
tion in world markets and the erosion of the industrial property
rights system upon which the worldwide technological and econom-
ic advancement is predicated.

The membership of the NACA is composed of 115 companies en-
gaged in the production of proprietary products. These products are
the result of extensive and extremely costly research and develop-
ment over a period of years. The only way-to insure a fair return
on your investment on such products is to obtain adequate patent
protection at the domestic and international level. Many of our
member companies have been denied the ability to obtain or pro-
tect effectively their industrial property rights abroad due to for-
eign government inaction, interference, or unwillingness to live up
to trade agreement obligations. The legal systems of many foreign
countries either do not offer protection for certain categories of in-
dustrial properties or are not sufficient to provide timely, effective
protection of whatever rights may be obtained.

It is important to recognize that the problem of the U.S. agricul-
tural chemical exporters are merely representative of a larger,
more egregious threat to U.S. competitiveness and orderly world
trade. The erosion or rejection of fundamental industrial property
rights and basic. business consideration undermines the competi-
tiveness of any U.S. product that relies upon technology or develop-
ment factors for its success. And it is common knowledge that the
U.S. technological advancement is the best, if not the last, hope for
U.S. product competitiveness in foreign markets. If rights to the
property value of invention, research, and development are ignored
or emaciated, this not only jeopardizes the ability of the U.S. com-
panies to compete overseas, it chills technology and economic de-
velopment on a global scale.

Now, Mr. Chairman, I would like to briefly cite some of the spe-
cific problems in this area as Du Pont sees them.

In many_countries, it is not possible to obtain a quick injunction
to stop patent infringement. Knowing this, manufacturers are able
to produce infringing goods, obtain substantial business at the ex-
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pense of the patent owners, and close up shop only when finally
ordered by the courts.

One Asian country, Taiwan in particular, has facilitated this
practice in recent years. Du Pont has patents relating to one of our
major agricultural chemicals in over 80 countries, including
Taiwan. In the course of an investigation to discover the source of
product being sold in Europe in violation of our patents, we discov-
ered some six producers in Taiwan who were producing our prod-
uct for export.

Recognizing that Du Pont had no effective recourse under third
country judicial systems, one of the infringing producers graciously
offered to respect our patent rights if we would purchase the
output of his facility. This is obviously a no-win proposition. We
either suffer the loss of major markets around the world, or idle
production facilities in-the United States.

This is the kind of situation where U.S. trade laws can and must
provide effective relief. Foreign governments must be made to
know that they cannot wink at valid industrial property rights,
and continue to enjoy unlimited access to our markets.

Thank you, Mr. Chairman, members of the committee. I would
now like to turn to David Malsbary, of Monsanto, who will briefly
describe som?pmbléms that they have faced around the world.

[The prepared statement follows:]
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TESTIMONY OF DR. -DALE WOLF, VICE PRESIDENT
OF THE DUPONT COMPANY AND CHAIRMAN OF THE
NATIONAL AGRICULTURAL CHEMICALS ASSOCIATION (NACA) AND OTHER
NATIONAL AGRICULTURAL CHEMICALS ASSOCIATION MEMBERS
BEFORE THE SUBCOMMITTEE ON INTERNATIONAL TRADE OF THE
) SENATE FINANCE COMMITTEE
MAY 6, 1982

Mr. Chairman and members of the International Trade Subcommittee, I am Dale Wolf,
Vice President of the Du Pont Company and Chairman of the‘Nat1onal Agricultural
Chemicals Association (NACA). I plan to make a brief opening statement on behalf
of our legislative proposal and then ask my NACA Board member colleagues,

Mr. Reding of Monsanto and Mr. Burt of FMC to help document how this proposal

would help resolve the problems we have been discussing with many members of this
Committee over the last four years. In addition, I have submitted with our written
proposal, a detailed legislative proposal which addresses this matter’quite

effectively.

As the head of an association of manufacturers of agricultural chemicals which
are sold 1n virtually every country of the world, 1 am deeply concerned with

| the issues of market access and fair trade which you and your colleagues raised
in your respective bills, . Specifically, we believe that a firm and immediate
U. S. initiative 1s essential to prevent the deterioration of the U. S.
competitive position in world markets and the erosion of the industrial property
rights system upon which worldwide technological and economic advancement

is predicated.
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The membership of NACA is composed of 115 companies engaged in the probuction of
proprietary products. These products are the result of extensive and extremely
costly research and development over a period of many years. The only way to
insure a fair return on your investment on such products is to obtain adequate
patent protection at the domestic and international level. Many of our member
companies have been denied the ability to obtain or protect effectively

their industrial property rights abroad, due to foreign government inaction,
interference or unwillingness to 1ive up to trade agreement obligations.

The legal systems of many foreign countries efther do not offer protection

for certain categories of industrial property or are not sufficient to provide

timely, effective protection of whatever rights may be obtained.

It 1s important to recognize that the problems of U. S. agricultural chemical
exporters are merely representative of a larger, more egregious threat to U. S.
competitiveness and orderly world trade. The erosion or rejection of fundamental
industrial property rights and basic business considerations undermines the
competitiveness of any U. S. product that relies upon technological or
developmental factors for its success. And, it is common knowledge that U. S.
technological advancement is the best, if not the last, hope for U. S. product
competitiveness in foreign markets. If rights to the property value of
invention, research and development are ignored or emaciated, this not only
Jjeopardizes the ability of U. S. companies to compete overseas, it chills

technological and economic development on a global scale.

Now, Mr. Chairman, I would like to briefly cite some of the specific problems

in this area as Dupont sees them.

95-761 O - 82 ~ 2
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In recent years, makers of trademarked goods have been victimized by
counterfeiters who reproduce a well-known product and pass off their imitation

as the genuine article. These pirate operators who are generally found 1n Asia
have copied everything from watches to blue jeans to home computers. The
violation of the valuable property rights built up by the legitimate makers of
these articles over many years has received wide recognition, to the extent that _
work is now going on within GATT to develop an international code on commercial

counterfeiting.

It is unfortunate, but true, that patent piracy occurs with equally serious

consequences.

In many countries it is not possible to obtain a quick fnjunction to stop
patent infringement. Knowing this, pirate manufacturers are able to produce
infringing goods, obtain substantial business at the expense of the patent owner

and close up shop only when finally ordered to by the courts.

One Asian country in particular has facilitated this practice in recegt years.

Du Pont has patents relating to one of our major agricultural chemicals in over

80 countries including this Asian country. In the course of an investigation to
discover the source of product being sold in Europe in violation of our patents
there we discovered some six producers in the Asian country who were préduc1n§ our

product for export.

Recognizing that Du Pont had no effective recourse under third country judicial
systems, one of the infringing producers graciously offered to respect our
patent rights if we would purchase the output of his facility. This is obviously

a no-win proposition. We either suffer the loss of major markets around the

world or idle production facilities in the United States.
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Proposed Amendments to Title 19 of the United States Code

Deletions are indicated by striking the word, e.q., a basis.
Additions are indicated by underlining, e.q., ang reciprocal
treatment.

§ 2102. Congressional statement of purpose
The purposes of this chapter are, through trade agreements

affording mutual benefits and reciprocal treatment--

/,‘

{

(1) to foster the economic growth of and full employment
in the United States and to strengthen economic relations
between the United States and foreign countries through open

and nondiscriminatory world trade;

(2) to harmonize, reduce, and eliminate barriers and
distortions to trade and commerce on a basis which assures
substantially equivalent competitive opportunities for the

commerce of the United States;

(3) to establish fairness and equity in international

trading and commercial relations, including reform of the

General Agreement on Tariffs and Trade;
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(4) to provide adequate procedures to safeguard American
industry and labor against unfair or injurious import compe-
tition, and to assist industries, firm, workers, and commu-

nities to adjust to changes in international trade flows;

(5) to open up market opportunities for United States

commerce in nonmarket economies;

(6) to provide fair and reasonable access to products of
less developed countries in the United States taking into

account the reciprocal treatment afforded the United States by
such countries;”

(1) to provide substantially equivalent minimum

safequards for the acquisition and enforcement of fndustrial

property rights and the property value of proprietary data.
§ 2112, Nontariff barriers to and other distortions of trade

Congressional findings; directives; disavowal of
prior approval of legislation
(a) The Congress finds that barriers to (and other distor-
tions of) international trade and commerce are reducing the
growth of and #ccess to foreign markets for the products and
gervices of United States agriculture, industry, mining, and
commerce, diminishing the intented mutual benefits of reciprocal

trade concessions, adversely affecting the United States economy,
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preventing fair and equitable access to supplies, and preventing
the development of open and nondiscriminatory trade among
nations. The President is urged to take all appropriate and
feasible steps within his power (including the full exercise of
the rights of the United States under international agreements)
to harmonize, reduce, or eliminate such barriers to.(and other

_ distortions of) international trade and commerée. The President
is further urged to utilize the authority granted by subsection
(b) of this section to negotiate trade agreements with other

countries and instrumentalities providing on a basis the bases of

mutuality and reciprocity for the harmonization, reduction, or

elimination of such barriers to (and other distortions of)
international trade and commerce. WNothing in this subsection
shall be construed as prior approval of any legislation which may
be necessary to implement an agreement concerniné barriers to (or
other distortions of) international trade and commerce.
Presidential determinations prerequisite to
entry into trade agreements

(b} Whenever the President determines that any barriers to
(or other distortions of) international trade and commerce of any
foreign country or the United States unduly burden and restrict

the foreign trade or commerce of the United States or adversely

affect the United States economy, or that the imposition of such
bacrciers is likely to result in such a burden, résttiction, or
effect, and that the purposes of this chapter will be promoted
thereby, the President, during the 1l3-year period beginning on

-
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January 3, 1975, may enter into trade agreements with foreign
countries or instrumentalities providing for the harmonization,
reduction, or elimination of such barriers (or other distortions)
or providing for the_prohibltion of or limitations on th;

imposition of such barriers (or other distortions).

Pte;ldentlal consultation with Congress prior
- to entry into trade agreements
(c) Before the President enters into any trade agreement
under this section providing for the harmonization, reduction, or
elimination of a barrier to (or other distortion of) internation-

al trade and commerce, he shall consult with the Committee on

Ways and Means of the House of Representatives, the Committee 6n
Finance of the Senate, and with each committee of the House and
the Senate and each joint committee of the Congress which has
jurisdiction over legislation involving subject matters which
would be affected by such trade agreement. Such consultation .
shall include all matters relating to the implementation of such
trade agreement as provided in subsections (d) and (e) of this
gsection, If it is proposed to implement such trade agreement,
together with one or more other trade agreements entered into
under this section, in a single implementing bill, such
consultation shall include the desirability and feasibility of

such proposed implementation.
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Submision to Congress of agreements, drafts of
implementing bills, and statements of proposed
administrative actions

(d) Whenever the President enters into a trade agreement
under this section providing for the harmonization, reduction, or
elimination of a barrier to (or other distortion of) internation-
al trade and commerce, he shall submit such agreement, together
with a draft of an implementing bill (described in section
2191 (b) of this title) and a statement of any administrative
action proposed to implement such agreement, to the Congress as
provided in subsection (e) of this section, and such agreement
shall enter into force with respect to the United States only if
the provisions of subsection (e) of this section are complied
with and the implementing bill submitted by the President is

enacted into law.

Steps prerequisite to entry into force of trade agreements
(e) EBach trade agreement submitted to the Congress under this
subsection shall enter into force with respect to the United

States i{f (and only i{f)--

(1) the President, not less than 90 days before the day
on which he enters into such trade agreement, notifigs the
House of Representatives and the Senate of his intention to
enter into such an agreement, and promotly thereaftg:

publishes notice of such intention in the Federal Register;
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(2) " after entering the agreement, the President
transmits a document to the House of Representatives and to
the Scenate containing a copy of the final legal text Pt such
agreement together with--

(A) a draft of an implementing bill and a statement
of any administrative action proposed to }mplement such
agreement, and an explanation as to how the implementing
bill and proposed administrative action change or affect

- existing law, and

(B) a statement of his reasons as to (i) how the
agreement serves the interests of United States commerce

and meets the standards and purposes set forth in this

section and in Section 2 (19 U.8.C. 2102) and as ke (ii)

why the implementing bill and proposed administrative
action is required or appropriate to carry out the

agreement; and
(3) the implementing bill is enacted into law,

Obligations Imposed upon togelgn countries or
instrumentalities receiving benefits
undé: trade agreements
(f) To insure that a foreign country or instrumentality which
receives benefits under a trade agreement entered into under this

section 1s‘subject to the obligations imposed by such agreement,
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the President may recommend to Congress in the implementing bill
and statement of administrative action submitted with respect to
such agreement that the benefits and- obligations of such
agreement apply solely to the parties to such agreement, if such
application is consistent with the terms of such agreement. The
President may also recommend with taspecq to any such agreement
that benefits and obligations of such agreement not apply
uniformly to all parties to such agreement, if such application
is consistent with the terms of such agreement.

(g)__The President shall seek to amend or revise all trade

agreements in force or pending between the United States and a

foreign country at the time that this subsection is enacted into

law to conform such agreements to the standards and purposes set

forth in this section and in section 2 (19 U.8.C. 2102j.

(h) The President shall seek to amend or revise and

incorporate in all relevant trade agqreements between the United

States and any foreign country the following clause:

"Bach party to this agreement agrees to provide

subgstantially equivalent minimum protection for the

industrial property rights and the property value of

proprietary data of the nationals and residents of each

other party. Each party further agrees to respect the

relevant laws and regqulations on industrial property

rights held by the nationals or residents of any party

(including in countries not a party to this agreement)

and not asgssist others to infringe those rlghté.“
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Definitions

{49+ (1) Por purposes of this section--

(1) the term "barrier" includes the American selling

price basis of customs evaluation as defined in section 140l1a

or 1402 of this title, as appropriate;

(2) the term "distortion” includes any act, policy, or

practice of a foreign government, instrumentality, national or

resident thereof, that is unjustifiable, unreasonable or

discriminatory and burdens or restricts U.S. commerce, such as

a subsidy; and

(3) the term "international trade"™ i{includes trade in

both goods and services; and

(4) the term "commerce" includes all commercial

intercourse between the United States and foreign nationals,

and the means or the encouragements by which enterprise is

fostered and protected, such as by the provision and the

protection of industrial property rights including the

property value of pronrietary data.

§2411. Determinations and actions by President
(a) Determinations requiring action.--If the President

determines that action by the United States is appropriate -
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(1) to enforce the rights of the United States under any

trade agreement; or

(2) to respond to any act, policy or practice of a

foreign country or instrumentality, or nationai or resident

thereof, that

(A) 1is inconsistent with the provisions of, or
other wise denies benefits to the United States under,

any tfade agreement, or

(B) |is unjustiEiable, unreasonable, or

discriminatory and burdens or restrict, or threatens te

burden or restrict, United States commerce;

the President shall take all appropriate and feasible action
within his power to enforce such rights or to obtain the
elimination of such act, policy, or practice. Action quer this
gsection may be taken on a nondiscriminatory basis or solely
against the products or services of the foreign country or

instrumentality involved as the President determines is

appropriate.

(b) Other action.--Upon making a determination described in
subsection (a) of this section, the Pfesident, in addition to

taking action referred to in such subsection, may--
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(1) suspend, withdraw, or prevent the application of, or

refrain from proclaiming, benefits of trade agreement

concessions to carry out a trade agreement with the foreign

country or insturmentality involved; and

(2) 1impose duties or other import restriction on the

products of, and fees or restrictions on &he services of, such

foreign country or instrumentality for such time a he

determines appropriate; and

(3) take the following actions, either independent of or

in addition to, (1) and (2) above--

(A) enter into bilateral or multilateral

.neqotiations to further the standards afi purposes set

forth in sections 2 and 102 (19 U.S.C. 2102, 2112);:

(B) adjust government procurement policies and

practices to provide for procurement from nations which

provide reciprocal market access to comparable United

States producers, but only if such procurement is

consistent with the provisions of the Code on Government

Procurement or similar bilateral arrangements;

(C) instruct the United States directors of the

International Bank for Reconstruction and Development and
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p*\.‘ I — .
the International Monetary Pund to vote against loans or
other assistance from their respective institutions to
countries which do not adhere generally to principles of

national g;eatment and market access;

(D) request Federal requlatory agencies (including
the Civil Aeronautics Board, Office of the Comptroller of

the Currencies, Federal Communications Commission,

Pederal Reserve Board, Interstate Commerce Commission,

Pederal Maritime Commission, and Federal Energy

Requlatory Commigsion) to consider (if such cqnsideration

would not violate any multilateral agqreement) a country's

adherence to principles of national treatment and

reciprocal market access in making any decision or taking

any action with respect to an application or request from

~

such country or nationals of such country; ecr

(B) withdraw, suspend or limit the eligibility of
the relevant country or the eliqibility of selected

products of that country from the Generalized System of

Preferences provided in Title V of the Trade Act of 1974
(19 USC 2461 et seq.)

-

(4) take any other action which the President determines

appropriate, including action to obtain the elimination of

such unjustifiable, unreasonable, or discriminatory barriers

or restrictions on foreign direct investment by citizens or

N
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nationals of the Unjited States.

{(c) Presidential procedures,--

(1) Action on own motion.-~If the President decides to
take action under this section and no petition requesting-
action on the matter involved has been filed under section
2412 of this title, the President shall publish notice of his
determination, including the reasons for the determination in
the Federal Register. Unless he determines that expeditious
action is required, the President shall provide an opportunity
for the pregsentation of views concerning the‘taking of such

action.

(2) Action requested by petition.--Not later than 21
days after the date on which he receives the recommendation of
the Trade Representative under section 2414 of this title with
respect to a petition, the President shall determine what
action, {f any, he will take under this section, and shall
publish notice of his determination, including the reasons for

the determination, in the Federal Register,
(d) Special provision
(1) Dpefinition of commerce.--for purposes of this

gsection, the term "commerce" includes, but is not limited to,

services associated with international trade, whether or not
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such services are related to specific products, and all

commercial intercourse between the United States and foreign

nationals, and the means or the encouragements by which

enterprise is fostered and protected, such as by the provigion

“and the protection of industrial property rights and the

property value of proprietary data.

(2) Vessel construction subsidies.--An act, policy, or
practice of a foreign country or instrumentality that burdens
or restricts United States commerce may include the provision,
directly or indirectly, by that foreign country or
ingtrumentality of subsidies for the construction of vessels
used in the commercial transportation by water of goods

between foreign countries and the United States,

(3) Acquisition and protection of industrial property "

rights. -~ An act, policy, or practice of a foreign country or

instrumentality, national or citizen thereof, that is

unjustifiable, unreasonable or discriminatory and burdens or

restricts United States commerce may include an act, policy or

practice that:

(i) fails to provide substantially equivalent processes

or standards as are available in the United States for

the acquisition or protection of industrial property

rights and the property value of proprietary data, or
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(11) assists in the infringement of industrial property

rights owned by a United States person in a third

country.

§ 2412, Petitions for action by President

(a) Piling of petition with Trade Representative.--Any
interested person may file a petition with the United States
Trade Representative (hereinafter in this subchapter referred to
as the "Trade Representative”) requesting the President to take
action under section 2411 of this title and setting forth the
allegations in support of the request. The petition may tegueit

that the Secretary of Commerce make‘sggcified findings of fact
reqarding the alleged act, policy or practice as well as other

technical questions when the petition seeks relief pursuant to

section 2411 (a)(2). The Trade Representative shall review the
alisgations in the petition and, not later than 45 days after the

date on which he received the petition, shall determine whether

to initiate an investigation.
(b) Determinations regarding petitions,.--

(1) Negative determination.--If the Trade Representative
determines not to initiate an investigation with respect to a
petition, he shall inform the petitioner of his reasons
therefor and shall publish notice of the determinatién,

together with a summary of such reasons, in the Pederal



Register. o

(2) Affirmative determination.--If the Trade
Representative determines to initiate an investigation with
respect to a petition, he shall initiate an investigation

regarding the issues raised and advise the United States

International Trade Commigsion and the Secretary of Commerce

of his determination. The Trade Representative shall provide

the Commisgsion and the Secretary of Commerce with a copy of

the petition and publish the text of the petition in the

Pederal Register and shall, as soon as possible, provide
opportunity for the presentation of views concerning the
issues, 1nc1hding a public hearing--~
(A) within the 30 120 day period after the date of
the determination (or on a date after such period {f
agreed to by the petitioner), if a public hearing within
such period is requested in the petition; or

(B) -at such other time if a timely request therefor
/s made by the petitioner.

{(C) Report by the Secretary of Commerce.-—-

(1) Whenever the petition requests, pursuant

to subgection (a), that the Secretary of Commerce”

make specified findings of fact, the Secretary shall

95-761 O - 82 - 3



30

initiate an investigation upon receipt of the

petition from the Trade Representative and publish

notice of such investigation in the Federal

Register, The Secretary's findings shall be

reported to the Trade Representative within 60 days

of the date on which the notice of its investigation

ig published in the Federal Regigter.

(2) The Secretary's findings shall be based on

the best information available to him at the time of

his investiqation. The Secretary may, however,

report revised findings one year after his original

report to the Trade Representative, The revisions

may be based on_.new information not reasonably

available to the proferring party at the time that
it appeared before the Secretary during the course

of his investigation.

(3) The Secretary shali, during the course of

his investigation, provide opportunity for the

presentation of views concerning the issues,

including a public hearing if a timely reguest

therefor is submitted by the petitioner. The

Secretary's report, except for confidential

information, shall be published in the Federal
Regisgter.
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(D) All information which is properly designated

and submitted in confidence for the purposes of

proceedings provided for under this section shall not be

disclosed to any person without the consent of the person

submitting the information, unless pursuant to a

protective order. The Trade Representative and the

Secretary shall provide requlations for appropriate

sanctions to enforce such protective orders, including

disbarment from practice before the agency.

§ 2413. Conaultation upon initiation of investigation

On the date an affirmative determination is made under section
2412(b) of this title with respect to a petition, the Trade
Representative, on behalf of the United States, shall request
consultations with the foreign country or instrumentality
concerned regarding issues raised in the petition., If the case
involves a trade agreement and a mutually acceptable resolution
is not reached during the consultation period, if any, specified
in the trade agreement, the Trade RepFesentative shall promptly
request proceedings on the matter under the formal dispute
settlement procedures.p;ovided under such agreement. The Trade
Representative shall seek information and advice from the
petitioner and the appropriate private sector representatives

provided for under section 2155 of this title and shall take into

account any report submitted‘pursuant to section 2412 by the

Secretary of Commerce in preparing United States presentations

for consultations and dispute settlement proceedings,
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§ 2414 Recommendations by Trade Representative
(a) Recommendations,--

(1) 1In general.--On the basis of the investigation under-
-section 2412 of this title, and the consultations (and the
proceedings, if applicable) under section 2413 of this title,
and subject to subsection (b) of this section, the Trade
Reptesentative'shall recommend to the President what action,
if any, he should take under section 2411 of this title with
respect to the issues raised in the petition. The Trade Rep-

resentative ghall make that recommendation not later than-~

(A) 7 months after the date of the initiation of
the investigation under section 2412(b) (2) of this title
if the petition alleges only an export subsidy covered by
the Agreement on Interpretation and Application of
Articles VI, XVI, and XXIII of the General Agreement on
Taciffs and Trade (relating to subsidies and
gounte:vailing measures and hereinafter referred to in

this section as the "Subsidies Agreement");

(B) 8 months after the date of the investigation
initiation if the petition alleges any matter covered by
the Subsidies Agreement other than only an export

subsidy;
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(C) in the case of a petition involving a trade
agreement approved under section 2503(a) of this title
(other than the Subsidies Ag:eementl, 30 days after the

dispute settlement procedure is concluded; or

(D) 22 6 months after the date of the investigation
initiation in any case not described in subparagraph (A),
(B) or (C).

(2) Special rule.--In the case of any petition--

(A) an investigation with respect to which is
inftiated on or after July 26, 1979 (including any
petition treated uhder section 903 of the Trade
Agreements Act of 1979 as initiated on such date); and

' (B) to which the 23 6-month time limitation set
. forth in subparagraph (D) of pazagraph (1) would but for
this paragraph apply:
if a trade agreement approved under section 2503(a) of this
title that relates to any allegation made in the petition
applies between the United States and a foreign country or
instrumentality before the %2 6-month period referred to in
subparagraph (B) expires, the Trade Representative shall make

the recommendation required under paragraph (1) with'respect
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to the petition not later than the close of the period
specified in subparagraph (A), (B) or (C), as appropriate, of
such paragraph, and for purposes of such subparagraph (A) or
{B), the date of the application of such trade agreement
between the United States and the foreign country or
instrumentality concerned shall be treated as the date on
which the investigation with respect to such petition was
initiated; except that consultations and proceedings under
gection 2413 of this title need not be undertaken with the
period specified in such subparagraph (A), (B) or (C), as the
case may be, to the extent that the requirements under such

section were complied with before such period begins.

V (3) Report if settlement delayed.--In any case in which

a dispute is not resolved or a recommendation not forthcoming

before ‘he close of the minimum dispute settlement period
provided for in a trade agreement referred to in paragraph
(L) (C) (other than the Subsidies Agreement) or (1) (D), the
Trade Repr;sentatlve, within 15 days after the close of such
period, shall submit a report to Congress getting forth the
reasons why the diqpute was not resolved within the minimum
period, the status of the case at the close of the period
(including any report submitted pursuant to section 2412 by

the Secretary of Commerce), and the prospects for

resolution, For purposes of this paragraph, the minimum
dispute settlément period provided for under any such trade

agreement is the total period of time that results if all
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gtages of the formal dispute settlement procedures are carried
out with the time limitations specified in the agreement, but
computed without regard to any extension authorized under the

agreement of any stage,

(b) Consultation before recommendation.--Before recommending
that the President take action under section 2411 of this title
with respect to the treatment 6! any product or service of a
foreign country or instrumentality which is the subject of a
petition filed under section 2412 of this title the Trade
aepresent#tive, unless he determines that expeditious action is

required--

(1) shall provide opportunity for the presentation of
views, including a public hearing i{f requested by any

interested person;
(2) shall obtain advice from the appropriate private
gector advisory representatives provided for under section

2155 of this title, and

(3) shall take into account reports submitted, pursuant

to section 2412, by the Secretary of Commerce; and

€3 (W) may request the_ views of the International

Trade Commission regarding the probable impact on the economy
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of the United States of the taking of action with respect to

such product or service.

If the Trade Representative does not comply with paragraphs (1),

and (2) and (3) because expeditious action is required, he shall,

after making the recommendation concerned to the President,

comply with such paragraphs,

§ 243S.

(a)
(b)

Commercial Agreements

* * »
» * *
(1) * * *
(2) * * *
(3) * » *

(4) taking into account the provisions of 4§ the ether

parey to the bilateral agreement is net a party &e the Paris

Convention for the Protection of Industrial Property, provide

_rights for United States nationals wlth\respect to patents and

trademarks 4n sueh eountry net 1less than the rights specified

in sueh eonvenkion the acquisition and enforcement of

industrial property rights and the protection of the property

value of proprietary data that, at a minimum, are

gsubstantially equivalent- to those rights afforded such

nationals in the United States:
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STATEMENT OF DAVID MALSBARY, DIRECTOR OF WORLD
MARKETS, MONSANTO CO.

Mr. MaLsBARY. Thank you, Dale. Senator Danforth, members of
the committee, I am director of markets for Monsanto Agricultural
Products Co., and chair of the National Agricultural Chemicals As-
sociation’s Foreign Affairs Committee.

I am appearing .in behalf of Nicholas Reding, executive vice
president of Monsanto, who unfortunately is ill. And he is sorry he
cannot be here today as he has very strong feelings about this
issue.

I would like to outline-some situations where our high technol-
ogy, export-oriented industry has suffered from the unfair trade
practices of countries which enjoy fair treatment here.

In a number of countries, the lack of patent protection, coupled
with the lack of protection of proprietary registration data, which
is necessary to register agricultural chemical products for sale, cre-
ates at best unfair competition in the local market. At the worst, it
can mean total exclusion of the inventor-developer from the
market, while the innovation is exploited by others.

Let me give you some illustrations. The first involves the case
where countries purposely encourage the creation of private manu-
facturing enclaves from which imitation products flow into world
markets. With lack of patent protection or effective enforcement of
any rights granted, local manufacturers can easily set up to pro-
duce American proprietary products. They have a ready market in
many Third World countries because of the inadequate patent pro-
tection and enforcement. Further, they have the ability to obtain
product registration in these countries using unprotected propri-
etary registration data of the American innovating company.

There are two advanced developing countries, one in East Europe
and one in Asia, following this path today. Both enjoy substantial
trade concessions with the United States including, respectively,
MFN treatment and GSP duty-free status.

Another situation involves certain advanced LDC’s which deny
effective patent protection for high technology U.S. products and
make provisions for their exploitation by local industry. Here it is
not a question of pirate exports, but of their governments making
our technology available to local nationals for exploitation for, at
best, token fees. It may also mean excluding the American inven-
tor-developer from the market altogether. Such countries often use
the device of compulsory licensing of our inventions to local nation-
ale. Such licenses can be on an exclusive basis, which excludes the
UJS. developer. In some instances when a local manufacturer
begins operations under a compulsory license, the border is simply
closed to competition from the American producer. This policy is
blatantly followed by one of our major Latin American trading
partners who also enjoys GSP duty-free status.

A recent newspaper article concerning an important Asian trad-
ing partner—South Korea—which follows this policy revealed how
one of our NACA companies was unable to obtain protection for an
innovative product. Encouraged by local laws to foster imitations, a
local firm allegedly purchased stolen technology in Europe, set up

\
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to make the product, and when they were in production, the gov-
ernment closed the border to the American company’s product.

We believe that multilateral and bilateral agreements should
provide for a substantially equivalent protection of our property
rights and proprietary registration data. ‘

We also believe that where they are abused, there should be
some formal action which our Government can take to bring these
unfair trade practices to the bargaining table. )

Finally, there should be meaningful, credible sanctions which
can be applied with the flexibility to encourage negotiations lead-
ing to resolution of the problem. Clearly, such sanctions should in-
clude the selective removal of substantial trade benefits which the
countries enjoy within the United States.

I have been informed this morning that the International Anti-
Counterfeiting Coalition strongly endorses the NACA proposals.

Mr. MaLsBarY. Now I will turn this discussion over to Bob Burt
of FMC Corp., who is also a member of the National Agricultural
Chemicals Association Board.

Thank you. ‘

[The prepared statement follows:]

wEEe
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TESTIMOFY OF MR. N. L. REDING, EXECUTIVE VICZ PRESIDENT
MONSANTO COMPANY, AND BOARD MEMBER,
NATIONAL AGRICULTURAL CHEMICALS ASSOCIATION (NACA)
BEFORE THE SUBCOMMITTEE ON INTERNATIONAL TRADE
OF THE SENATE FINANCE COMMITTEE
MAY 6, 1982
Thank you, Dale. I would like to outline some situations where our high
technology, export-oriented Ahdﬂstry has-suffered from the unfair trade

practices of countries which enjoy fair treatment here.

In a number of countries the lack of patent protection, coupled with lack of
protection of proprietary registration data necessary to register agricultural
chemical products so that they can be sold, creates at best unfair coﬁﬁetition
in the local market. At the worst, it can mean total exclusion of the

inventor-developer from the market, while his innovation is exploited by others.

Let me give some illustrations. The first involves the case where countries
purposely encourage the creation of pirate manufacturing enclaves from which
imitation products flow into world markets. With lack of patent protection

and effective enforcement of any rights granted, local manufacturers can easily
set up to produce émgrjggn proprietary products. They have a ready market in

many third countries because of inadequate patent protection and enforcement and
the ability to obtain product registration in those countries using propriétany
American registration data. There are two advanced developing countries, one in
Eastern Europe and one in Asia, following this path. Both enjoy substantial trade
concess{ons from the U.S. including, respectively, MFN treatment and GSP Duty-Ffree

status.
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Another situation involves certain advanced LOC's which deny effective

patent protection for high technology U.S. products and make provisions for
their exploitation by local industry. Here, it is not a question of pirate
exports, but of their governments making our technology available to local
nationals for exploitation for, at best, token fees. It may also mean

excluding the American inventor-developer from the market. Such countries

often use the device of compulsory licensing of our inventions to local nationals.
§uch licenses can even be on an_exclusive basis, excluding the U.S. developer.

In some instances when a local manufacturer. begins operations under a compulsory
license, the border is closed to competition from Amef1can products. This

policy is generally followed by some of our major Latin American trading partners
and others. A recent newspaper article concerning an important Asian trading
partner which follows this policy revealed how one of our NACA companies was unable
to obtain protection for an innovative product. Encouraged by local laws to
foster imitations, a locél firm allegedly purchased stolen technology in Eurobe
and set up to make the product. When they were in production, the government

closed the border to the American company's exports.

We believe that multilateral and bilateral agreements should provide for
substantially equivalent protection of our property rights and proprietary

registration data.

We also believe that, where they are abused, there should be formal actions
which the government can take to bring these unfair trade practices to the

bargaining table.
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Finally, there should be meaningful, credible sanctions which can be applied
with flexibility to encourage negotiations and provide a fallback position
when a negotiated agreement cannot be reached. C(learly, such sanctions should
include the selective removal of substantial benefits which the countries
enjoy in the United State;. )

And now I will turn this over to Bob Burt, of the FMC Corporation, who
is also one of NACA's Board Members. He will address a specific problem
FMC has had and briefly describe recent efforts by certain countries to

pweaken the Paris Convention for the Protection of Industrial Property.
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A decade ago, an employe retiring from
laly's Gruppo Lepetit made a (farewell
Visit to coworkers at the pharmaceutical
company's laboratory. While there, he
dropped Rhis handkerchief into a fermenta-

* tion vat. He retneved it. pocketed it and
boldly walked out, carrying with him an
important secret for production of the com-
pany’s major product.

Soppad up by the handkerchief was the
bacterfal strain used 10 product an anti-

biotic called rifampicin, an antftubercu-

ndustry Patents an

“This article is based on reports
from Norman Thorpe in Seoul and
James R. Schyfman in Hong Kong.

losis drug, Lepetit, a subsidiary of Dow
Qdemical Co. of the U.S., alleges that, in
additon 1o the bacteria, the emplove also
confessed he had stolen technfcal docu-
ments - everything. another laboratory
woud need to dupilcate the product

Dow says that Is exactly what bap- -

pened. In January, Lepetit and another
Dow subsidiary, Dow Cbemical. Pacific
Ltd., based in Hong Kong, fled separate
suits in Seou! accusing one of South Ko
rea’s largest pharraaceutical companies of
llegally using the rifampicln-production
tecknology stolen trom Lepetit, -

Officials of the Korean company, Chong
Kun Dang Corp., acknowledge use of a
Swiss Intermediary to obtain the produc-
ton know-how but deny any wrongdoing.
Chong Kun Dang is contesting both suits.

The dispute {sn't expected to be sernied
s00n. But it offers a fascinating glimpse of
how Third World manufacturers some-
times indirectly acquire sophisticated tech-
nology, without which they say their coun:
tries can't atain the modemization and

' economic growth necessary 1o catch up
with the developed world. The Dow case
also provides an example of what Western
businessmen see as the developing coun-

“tries' lack of respect for the preprietary
rights of inventors and for the heavy cost
of research.

“Any of us are wary of bringing our lat-
est lechnology into the country.” says an
American bustnessroan in Seoul. Lust Octo
ber, U.S, Secretary of Commerce Malcolm
Baldrige. on & visit to Korea, pressed the
Koreans to review the patent protection
they grant foreign products and processes.
Patent and copynight infringement has
long been a sore pownt for foreign compa-
nies operating in the Far East,

A Protecdve Ban - ‘

. The sujts brought by Dow also shed
light on specific problems associated with
doing business in Korea. Rifampicin was
developed by Lepedt in the 1960, and be
fore Chong Xun Dang started manufactur
ing it, 1mport sales in Korea had .reached
$ million :¢ $5 mutlion per-year. Then, in
1980, when Chong Xun Dang entered the
market, Korea placed a ban on imports~
fncluding those of Lepedt’'s Korean licen-
sees, .

Lee Chang Kee, director genera) of the
Minustry of Health and Socia) Aflars' drug
and food :ffairs bureau, says bans are ap-
slied ggainet many forergn products 10 pro-
ieet <em rancfacrurers Wt develop
WeIr 2aT maAnacimar edholeev. Sew

priate because, It says, the technology was
acquired abroad.

Although Dow holds the largest equity
of any forelgn company in South Korea,
with investments o more than $125 million,
it Jacked the clout 1o get the dan litted, And
if Dow loses this legal battle, it may hnd
that protecting ts rifammicin. marbets {n
other countries will prove more dilficult,
paruy .because the Koreans hive staried
an export program. Chong Kun Dang says
Its price Is competitive with Lepetit's,

The drug is e most important phat-
maceutical product” Dow has, says W.G.
Davidson, commercial director lor: phar-
maceuticals at Dow Chemical Pacific.
Dow's world-wide rifampicin sales totaled
$63 milljon in 1981 .

Chong Kun Dang reported total 1981
sales of $53 million, the third Jargest in Ko
rea's fiercely competitfive pharmaceutical
industry: the company’s after-tax earnings
_were §3 million., . : .

-In one of the suits, Leperit se¢ks an (n-
Junction against Chong Kun Dang’s hurther
use of what ft claims fs Lepeut technology

Dow’s case - exem-
plifies what Western
businessmen see as the
developing  countries’
lack of respect for the
proprietary rights of
inventors.

o produce rifampicin. In the other suit,
Dow Chemical Pacific seeks about $500,000
In damages trom Chong Kun Dang for 2
Pprofit loss resuiting from the ban oa rifam-
plicin sales. :

The alleged theft of Lepeut's production
secret was discovered several years igo
when another lialian company. Archifar
S.p.A., started making the drug. Lepetit
eventually traced the Information ‘ leak
back to Lhe retired lab worker who, it
says, confessed. Dow later acqured the
new rival, and undl the Korean company
sarted making rifampicin, Dow says,
there was only one other producer in the
noncommunist world, Ciba-Geigy AG of
Swiueriand, which has a cross-licensing
agreement with Lepert,

When Chong Xun Dang applied for a }i-
cease to produce rifampicin, Korean news:
papers applauded the company for being
only the foyrth in the world to develop it
The company had been working on rifam-
picin since the mid-1970s, pardy because
Dow had never patented its procucdon In
Korea, says Chong Kun Dang's sales pro-
motion manager, Kim Xeung-Lim. .

Dow, on the other hand, says it did ap-
ply for a patent but that the Xorean gov-
ernment rejected it :

" “We got Lepetil's patent specifications
filed In foreign countries, and got irfor:na-
tion on speciffeadons from professional
journals,” says Mr. KIm. ““Then we started
research in our laboratory,”

Next, the company canvassed

mWoe in Tumanag ‘M van wa e To

laberator
[ttt

dthe Third

. $300,000 payment, Mr. Compana,

vice [ymldent Lee Young-Ho, “you can
Andeasity” ¢+ .

Using all these sources, Chong Kun
Dang was able (0 fabricate its own rifam-
plctn, Mr. Kim says. . -
o mefmnrlm spednug;m mmdzu to

¢ public omit many important details,
says Dow's Mr. Davidson. It would be
“technically impossible™ to fill these gaps
in only a few years, he says.

Dow officials say Chong Kun Dang ob-
tained rifampicin technology and & strain
of the fermentaton bacteria used in pro-
duction from Trifar S.A., 2 Swiss company,
In 1578. Marco Celoria, an officer at Trifar,
and Pierfrancesco Compana, Trifar's at-
torney, attest in nolarized statements that
Tritar purchased we t tn Braxl,
that the documents were in Jtalian and that
the origin appeared 1o be Lepetit, .
Renegotiating a Price

Trifar otficials also gave Dow copies of
contracts, corréspondence and other docuye
ments Tritar had exchanged with Chong
Kun Dang, all of which, Dow says, {ndi-
cates the Koreans were wililog to pay Tri-

. far $300,000. Because of technical problems

that cropped up, as well as a claimed ina-
bility to get government approval of the
the Trifar
aitorney, says Chong Kun Dang daggled
over price and finally pajd - $195,000 (n two
installments through another Swiss com-
pany, Salea SA. .

Dow also accuses Chong Xun Dang and
five of its officers of viojating Xorean for
eign-exchange:laws when the alleged pur-
chase of Lepetit's technology was made ln
Europe. The Xorean government requires

. approval to obtain foreign exchange before

8 company can buy tecimology abroad, but
Dow says Choog Kun Dang elrcumven
this procedure, ¢ ™
But while Chong Xun Dang's Mr, Lee
acknowledges that Trifar was the source of
the technology and the bacterial sample,
he denies that e company actually paid
:am:‘: [} ’nlmr. ‘:g:e technology &ey
Wasn't as a3 we expected,”
he said. “'So we didn't pay them." -
Mr. Lee also denles that the rifampicin
technology originally belonged to Lepetit,
“Even U our t is
the sume as Lepetit's, what is (Dow's)
::;;? vee have no patent here,” he

Worl?f

J
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STATEMENT OF ROBERT N. BURT, VICE PRESIDENT, FMC CORP.

Mr. Burt. Thank you, Dave.

Mr. Chairman, and members of the International Trade Subcom-
mittee, my name is Robert N. Burt. I am a vice president of FMC
Corp., a multinational diversified producer of machinery and
chemicals. I am also a member of the board of directors of the Na-
tional Agricultural Chemicals Association, and serve as vice chair-
man of the International Group of National Associations of Manu-
facturers of Agricultural Products, commonly known as GIFAP. As
general manager of FMC’s Agricultural Chemical Group, I am re-
sponsible for 150 million dollars’ worth of U.S. exports annually.

My purpose this afternoon is to highlight a particular problem
faced by FMC, and how it relates to this trade legislation. As Sena-
tor Heinz well knows, FMC has been faced with a very specific and
vexing problem over the last several years. In 1977, we became
aware that a Hungarian state-owned trading company named Che-
molimpex was selling an FMC developed and patented pesticide
with the trade name ‘‘Furadan,” in among other places, Brazil.
This was in spite of the fact that FMC had already established a
patent right in Brazil for Furadan established before the Hungar-
ians entered the Brazilian market. This patent is valid until 1985.

Now, 5 years later, we believe we are close to an agreement with
the Hungarians. But those intervening years have cost the U.S.
economy approximately $12 million in exports with concomitant
loss in jobs and have cost FMC considerable profits. It is useful to
examine why it has taken 5 years to resolve this matter despite the
continuing support of this committee and by the executive branch
of the Government.

In my opinion, it has taken 5 years because adequate remedies
for the executive branch to gradually escalate the pressure on a
foreign patent violator do not exist. The only remedy that the Gov-
ernment had vis-a-vis Hungary was to revoke Hungary’s MFN
status—a move that would negatively impact to a significant
degree overall foreign policy toward Hungary, and penalize other
American companies who had entered into commercial arrange-
ments with Hungary based on the MFN treaty. Only the combina-
tion of bad publicity, the continued strong action that this commit-
tee insisted on, and especially the introduction of Senate Resolu-
tion 153 in June 1981 by Senator Heinz and others on. this commit-
tee brought the Hungarians to the negotiating table with a serious
commitment to resolve this issue. But it has taken 5 years.

Under current circumstances we find ourselves afforded no real
protection on patent infringement for a single product in which we
must invest $35 million in research and development before bring-
ing it to the market.

To try and rectify these many problem areas, our legislative pro-
posal mentioned earlier by Dr. Wolf in his opening statement
would help U.S. industry deal with a future problem of the Hunga-
ry kind in the following ways: ‘

One, it would provide statutory recognition of the importance of
industrial property-in international commercial relations.
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Two, it would set minimum standards for industrial property
rights to which international trade and commercial agreements ne-
gotiated by the United States should conform.

Three, it would help shorten the timeframe in which the facts of
a dispute over an industrial property right could be collected and
presented in official form by the Office of the U.S. Trade Repre-
sentative. And it would require response and action by the U.S.
Government in a specified time period.

Four, it would expand significantly the variety of sanctions open
to the United States so that our penalties would fit their crimes.
That is, it would not need to be an all or nothing solution regard-
ing the revocation of MFN.

Five, it would produce early government-to-government negotia-
tions to expedite what has heretofore been a slow moving and frus-
trating dialog between a U.S. company and a foreign government,
and its state-owned chemical company.

I firmly believe that had our recommendation been in place 4
years ago, the U.S. Government support, together with our own ne-
gotiating efforts, would have produced an agreement in the Hun-
garian matter in a much shorter period of time.

Therefore, in conclusion, we urge our proposals be included in
the committee’s trade legislation. By doing so we will send a mes-
sage to patent violators worldwide, and go a long way to affording
protection for U.S. industrial property, and the know-how and jobs
that are inextricably attached to that property.

Thank you, Mr. Chairman. We will now answer any questions
you may have on our combined testimony. :

[The prepared statement follows:]



45

STATEMENT OF ROBERT.N. BURT, VICE éﬂESIDENT
FMC CORPORATION, AND MEMBER, BOARD OF DIRECTORS,
NATIONAL AGRICULTURAL CHEMICAL ASSOCIATION (NACA) BEFORE
THE SENATE FINANCE SUBCOMMITTEE ON INTERNATIONAL TRADE,
MAY 6, 1982

Mr. Chairman and members of the International Trade Subcommittee, my name is
Robert N. Burt. I am a Yice President of FMC Corporation, a multinational
diversified producer of machinery and chemicals with sales in 1981 of $3.4
billion in the United States and 150 other countries. I am also a member of
the Board of Directors of the National Agricultural Chemicals Association and
serve as Vice Chairman of the International Group of National Associations
of Manufacturers of Agrichemical Products (GIFAP). As General Manager of
FMC's Agricultural Chemical Group, I am responsible for $150 million worth

of U.S. exports annually.

Mr. Chairman, my purpose here this afternoon is to highlight the particular
problem faced by FMC and how it relates to this trade legislation. As
Senator Heinz well knows, FMC has been faced with a very specific and vexing

problem over the last five years.

In 1977, FMC became aware that a Hungarian state-owned trading company named
Chennlimpex, was selling an FMC developed apd patented pesticide, with the

trade name Furadan, 1Q,among other places, Brazil. This was in spite of the
fact that FMC had already established a patent right in Brazil for Furadan--
established before the Hungarians entered the Brazilian market. The patent

is valid until 1985.

95-761 O ~ 82 - 4
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Now, five years later, we believe we are close to an agreement with the
Hungarians, but those intervening five years have cost the U.S. economy
approximately $12 million in exports with concomitant loss in jobs and have
cost FMC considerable profits. It is useful to examine why it has taken five
years to resolve this matter despite the continued support of this Committee

and occasionally by the Executive Branch of the government.

It is appropriate to ask why this problem still persists after five years of
industry and government effort to resolve it. In my opinion, it has taken
five years because adequate remedies for the Executive Branch to gradually
escalate the pressure on a foreign patent violator do not exist. The only
remedy that the government has had vis-a-vis Hungary was to revoke the
Hungarians' MFN status--a move that would negatively impact, to a significant
degree, overall foreign policy towards Hungary, and penalize other American
companies who had entered into commercial arrangements with Hungary based on
the MFN treaty. Only the combination of bad publicity, the continued strong
‘action that this Comnittee~insisted on, and especially the introduction of

S. Res. 153 1in June of 1981 by Sepator Heinz and others brought the Hungarians
to the negotiating table with a serious commitment to resolve this issue.

But it has taken five years!

Mr. Chairman, under current circumstances we find ourselves afforded no real
protection against patent infringement for a single product in which we have

invested $35 million in research, development, marketing, and administrative costs.

I would add that FMC is presently investing $30 million in the expansion of its

agricultural chemical research facility in Princeton, New Jersey. This expansion
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which will create a research facility of over 50,000 square feet, represents the
largest single investme;f in chemical technology in FMC's history. In order to
make investments of this magnitude, which create needed jobs and develop new »
technological strengths in the United Siates, we need to have assurances that

a strong, world-wide patent system will exist to protect such investments.

Let me emphasize how difficult it is to develop new products in this field.

In the laboratory we must synthesize approximately 15,000 compounds to yield,

on average, only one successful product. Development of that one success may
require as much as 8 years from the point of discovery. Then, because these
substances must undergo a lengthy testing and registration procedure in virtually
every country where they are offered for sale, the life of the relevant patent

is frequently more than half over before the product reaches the market place.
Prolonged patent litigation can extend a dispute over a p;tent up to and beyond
the end of the life of the patent. This is particularly damaging to the patentee
where, as is frequently the case, there are no provisions for stopping
infringement during litigation. Clearly the loss of incentive to develop such
products is substantial if foreign producers are aliowed to copy this technology,

and at the Qevelopment and market opportunity expense of U.S. firms.

This brings me to the thrust of my testimony and the reason Why we think the

proposed legislation needs to address problems such as ours.

The international patent system is a keystone of the international commercial
system where high-technology products are concerned. But the present system
fails in the kinds of bilateral situations that I have cited, and is under

attack from a mu1t1nationa1 perspective.
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As you may know, an attempt is being made in the context of the World Intellectual
Property Organization (WIPO} in Geneva to do a&éy with significant aspects of
patent protection afforded by thé Paris Industrial Property Conventioﬁ. The
effort would give developing countries, in particular, a free reign to‘abuse

the legitimate patent rights of companies in the industrialized nations where

the world's research and development does indeed take place. The negotiations

on this will culminate in November.

Our proposal, as an addition to your legislation, would deter the WIPO exercise
by posing the threat of a U?é. remedy if a developing country were to make a
selective denfal to market access through the patent system. This issue has
never been dealt with under the rubric of the General Agreement for Tariffs

and Trade (GATT) and this legislation would fill a definite vacuum in the

GATT system.

To try to rectify these many problem areas, our legislative ﬁroposal mentioned
earlier by Dr. Wolf in his opening statement would help U.S. industry deal

with a future problem, of the Hungarian kind, in the following ways:

1. It would provide statutory recognition of the importance
of industrial property in international commercial relations.

2. It would set minimum standards for industrial property rights
to which international trade and commercial agreements
negotiated by the U.S. should conform,

3. It would help shorten the time frame in which the facts of
a dispute over an industrial property right issue would be
collected and presented in official form by the office of
the U.S. Trade Representative, and it would require response

and action by the U.S. government in a specified time period.
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4. It would expand significantl} the variety of sanctions open to the
U.S. so that "our penalties would fit their crimes." That is, it
would not need to be an all or nothing solution regarding the
revocation of MFN.

5. It would produce early governmént-to-government negotiétions to
expedite what has heretofore been a slow moving aﬁ& frustrating
dialogue between a U.S. company and a foreign government and iks

state-owned chemical company.

1 firmly believe that had our recommendations been in place four years ago,
the U.S. government support, together with our own negotiating efforts,
_ would have produced an agreement in our Hungarian matter in a much shorter

period of time.

Therefore, in conclusion, we urge our proposals be included in the Committee's
trade legislation. By doing so we will send a message to patent violators
worldwide and go a long way to affording protection for U.S. industrial
property and the know-how and jobs that are inextricably attached to the

property.

Thank you, Mr. Chairman.
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SENATE RESOLUTION 153—SUBMIS-
SION OF A RESOLUTION TO RE-
QUIRE FULL ADERERENCE TO US.
TRADE AGREEMENTS :

Mr, EEINZ (for himself, Mr, DaxrorTs,
:{;& Bavevs, Mr. srmz‘g Mr, Grassiry,
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but disregard the provisions of our trade
agreements with them.,

Examples are numerous of Bungarian -

practices that derogate from their trade”
commitments to us. Virtually the entirz
prod catalogue published in 1979 by
Chemol the Hungarian export

Mr., Do the
following resolution, which was referred
to the Committee on Finance. .
. N & ars 1 -

‘Resolved, 1t 13 the satiae of the Senate that
e ¥ take

trading organtration, contaived US..

June- 17,. 1981,
rewisw ¢t
. recom:

st the tims :ar rencwal end mey
mend further 1/ necessary,
Phacs scded) hiakd o=,
By June 1970 the problem had not
been solved. Thus, nmhum'a: ¢
Bungary and the Unjted States met a3 4
Joint Economic and Commercial
mittes t0. seek an agreement that

origin proprietary agri
technology. t:‘ many instances the Bun.
garian product was

rt U8, patented products that

sction,
3, $0 resoive the

ugh all b
long-standing disputs over
a3d protection of ind:
provided for tn Artele V of
onh;umnzmmuuw&uw
and

ungary
107 10 3 Agreed Minute Kigned dY the parties
on-Juns 11, 1979. 1f » Anal setliement of the

D 1 not OB an exp
1t 18 the sense of the Bedate that the Presie
dutalpnmumw..m 40t(c) of ths Trede
Act of 1974, sdould suspend the extension of
DODAiscriminatory treatment to the Xune
mnhoph‘-hpuﬂuupvgunmm
A e \

14 reached. h

TO TAADE

©® Mr, HEINZ, Mr, President, on Juns 2,
1081, the President notified Congress
that be had made the pecessary detere
mioations for the 3-year extension of
the commercial agreement with the Rune
garian People's Republie, The resolution
I am submitting todsy calls for the end
of s long-standing trsde dispute that
files. in the face of the rules embodied
in that commercial agreement, § am spe-
cifieally referring to the X prace
tice, for over 3 years now, of hindering
the patentability in Hungary of agriculs
tural chemicals invented by our compane
“ Jes, and the blatant disregard of the Bun-
garians for valid patent rights held by
US. chemical manufacturers in third
countries. o

The ity of this is
clearly evident from the history of this
prodlem. In zecent years, Hungary bas
becz::;lm beavily on its relatively ad.
van homical Lmd o

v Y
sales to hard cwrency rmoarkets in order
to close its trade gap with the West. In
order to perzait Hungarian production
of new agricultural chemicals that wti-
mately are sold in large quantities in
foresgn markets, pateris on such prod-
ucts {n Huneary sre hinders¢ ard often
pet issued. This results in the production
of agricultural chemicals in Hungary
that, in other parts of the world r.re pro-
tected by valid patent 1 ~Nts. There prod-
ucts, then, ere exporied to third coupe
tries where, in many (nstances, the Hun-
garian product {3 passed off as$ a US,
compeny’s product or infringes s U.8.
company’s patent.

Such sales are often io small quanti-

the recognitien
ustrial property rights ©
the Agreemant

and more specifically provided.

was copled. Bungarian sales of infring.
Bk Counthion a8 TansAsi Omeoon

* coun| recce,
hx;ﬁ' Turkey, Bratd, and

fdentified with the -

iiended ol soc st 4,
property ts protlem.
reswt was an agreed minute which
stated, In [ .
Tach 8130 Agrees thaY, 10 kesping with thy
Spait of the barmoalous and coralsl reis.
ticns signified by the Trade
companies of both sides are

iringes FMC’s valid patents in that
country. As early ss 1977, PMC Corp.,
one of this country's leading sgricuitural
chemical exporiers, became axare of the
fact that the Hungarian trading )
pany, Cb , was selling & pes-
ticide it called dap in, among other
palaces, Brazl The problem was that
FMC bhad already established a patent
right io Brasd) for the pesticide it trads
pamed Furadan before the Hungarians
entered the Braxillan market. Notwith-
8! consuitations and law suits,
the prodlemn had ot been resolved when
the United States-Hungsrisn commer
cial ag t was pr ted to Cone
gress in 1978 for its approval. Three years
later, and pumerous good faith efforts
on the part of FPMC o negotiste o settie-
ment with the Hungarians have Jed to
nothing, The Hungarians contipually
bring the talks to the brink, and then
stall when finalization of an agreement
13 sought.

‘The Finance Committee reviewed the
overall agricutural chemical problem in
1978 when it was reviewing the entire
United States-Bungarian trade agree-

com-

ment. Included in the report
on the agreement was the fallowing im-
portant passage: !

dlng the s tsvors
able report of the resalution 0 spprove the
agresmment, the commities U particularly
concerned sbouL the 1ull And Saithoul execu.
tion of that part of ibe tade sgreement ree
lsiing t0 industrial property rights. Tbe
€OmIUtIee bas beed Laformed by the Amers
ican agricuitunal chemicals todustry of cere
Uin past practices of Srms and ageacies Lo
Sungary which will not be ia secord with
the epirit. U Dot the letter, of tde agree-
medt. Thest nclude the granting of pstents
to Hungerisn firms while denying or falllag
10 ASt 0D the applications of Anericap Arms
Purt da

the a
B-an‘c‘.‘ca frms ‘u:’ ‘umn‘ agricuitural

ties that are dificuwt to detect. Zven P owned pa-
I;'her:” de“ucud.l patent i;n!ﬂnswmm tents 1o third countries. countn:‘ whers u::

ation en; . complex . A 2 ) ve paten
t::fnely pensi z‘:.bg " 1y v ina fuch that the Amaere

ing the problem through patent litiga-
tios by each company in each country
where there 1s an infringing sale, is not
practical. The Hungarians know this and
bave concluded thst they can, with im-
punity, continue Lo ignore pot only U.S.
compadles’ Indusirisl property rights

Lan Grms fad 1t practically impossible to

wndertaking by the Government of Hungery
ond that of ths United States. The Commite
wat bL

O Pobowing thest hearings, the Finasce
o st
ttee discussed the matter further
1n executive session. Bazed on my anal
y3is of the problezs, 1 concluded “that
the Hungarians really are being egre-
glous and not acting in good faith.” Sen.
ator Daxrorrx edded; .-
Attampts have bren made o negotists tn
g‘»‘{ falth with Hungery. Nothing has come

The result of the committee's heartogs
and deliberations on this matter was a
letter dated August 23, 1975, {n which
then-Chairman Lon¢ outlined the cone
tinuing problem to Sacretary of Come
merce Kreps. On belialf of the commite
tee, the Chairman stated that
disputes “should be resolved
tously within the letter and spizit of the
commercial relations.”

. On July 21, 1980, approximately 1 year
later, Senetor DaxTORTE asked & Com-
wmerce Department officia) if the problem
continued to exist, The response:

That 16 gederslly correct. 1 would say the *
progress has been WOre than & Lty but
Mb’hol been the ccmplete resolution of the
problem.

Today, o2 the eve of the third year in
which we have had 8 commercisl agree-
ment with the Hungarians, and the sec-
ond year in which we have had an
explicit agreement to honor owr com-
panies’ respective industrial property
rights in third countries, what do
wWe have? After 3 years of earnest
expressions of concern by the Finance
Committee and diplomatic sctivities by
the executive branch, *hat bave we ac.

? The di ting answer
is-~renewal of the Unitad States-Bup-
gasian commercis! agreement for 3 more
years with no satisfactory solution of
t‘.’n‘ehtedusmd property rights prodlem in
$

The resolution I submit today is timely
and Timely b

1 o4 stated
1n the Finance Committee report in 1978,
if the problem is not resolved by the
is {0 be renewed, the
sider turther ection

b

tee fully this p Cut
ng the it/a of tha ojresmuant and will apain

to put this prodlem to rest. Necessary,
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scsuse the blatant disregard of our in-
srnations] trade agreements and the
Ichts they seek to protect are a matter
{ principle that cannot be left to stro-
hy in negotistions that continue ud
museum., Moreover, the Eungarfang
oust not be allowed to misinterpret and
nisconstrue the legal and constitutional
athorites avaflable not only to the Ex~
cutive, but Congress, in regulating trade
it Toreigh =sadons and, more specifi-
2Ly, cSanitnes wath ponmarket ecodo-
nies. Tbe Hungariany must not be per-
nitted to belleve that simply because the
sommercisl sgreement was not termai-
aaled they now bave 4 license to con-
tinue, with impunity, the derogations of
the trade agreements they bave with this

country,

Adoption of this resalution will com-
municates Dot only to the Hungerians,
but the executive branch, this Chamber's
firm commitment t0 requiring full ad-
herence to our trade agreements. It calls
upon the President to take expeditious
action, through all possible chennels, 10
finally resolve the dispute. 1f that does
Dot succeed, it expresses the sense of the

that the Execuitve 4. pur-
suant to section 404(c) of the Trade Act
of 1974, the operation of the sgreement,
pending resaluzjon of this long-standing
problem. .

Mr. President, what was s sore spot in
our trade relations with Hungary 3 years
280 bas now developed into a major
wound to the principle of respect for
industria) properts rights and trade
commitments, Three years ago, it was
anticipated that the problems would be
Quickly resolved and therefore, did not
icterfere with an expansion of trade
oommitments batween our two countries.
Todes, however, the problem remains,
and bas grown in magnitude to the ex-
tent that it now serves 1 justify a bard
reassessment af our trade relatiops with
the Hungariras and the lack of good
fajth that they have demonstrated in
this crucis] sudbject of industria) prop-
eriy rights.e

AMENDMENTS SUBMITTED FOR
PRINTING

DEPARTMENT OF STATE
AUTHORIZATION ACT
AMINDMINT NO. 72

(Ordered to be printed.)

Mr. DUPENBERGER (for himsel!, Mr.
Leany, Mr. Dorr, Mr. Houiixes, Mr.
Hanz, Mr, R, Mr. Bavcvs, Mrs, Bexr-
srx, NI, Bioes, Mr. Braniry, Mr. Boxe-
s, Mr. Caanstox, M. Dopp, Mr. Hup-
DLESTON, Mr. INOTYE, Mr, Lovin, Mr.
Kznyzoy, Mr, Mrrzzreats, Mr. MiT-
cHrLy, Mr. Prit, Mr. Pryee, Mr. Prox-
»smi, Nr. Tsoxcas, Mr. Worums, Mr.
ZOMNEXY, M2, ROTR. Mr, Maniaas, Mr.
Gorrox, Mr. CoHLx, Mr. D'Axaro, Nr.
Danrortr, Mr. HATrILd, Mr, ANDALWS,
and Mr. Crares, nreposed an amende
ment (o the bt (S. 1183) 1o authorize
approzriations for fscal years 1982 and
1983 for the Department of Stole, the
International Communlcation Agency,
and the Board for lriernational Broad.
casting, and ‘or other purposes,
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AV e v e - e o o

REGULATORY REFORM ACT
Aareaouray xo. 13

(Ordered to be printed snd referred to
& on Gov ta) Affalrs
and the Comumiltee on-the Judiciary,
:%';ﬁ" pursuant to the order of April 29,
MNr. DANFORTH (for himself, Mr.
Curies, Mr. Noxw, Mr, Rotn, Mz. Pracy,
Mr. STEvENS, Mr, RUDuAxX, Mr, MATTING-
LY, AMr. Coxzx, and Mr, SDcrson) sube
mitled an amendment intended to be
proposed by thew to the bill (S, 1080) to
amend ths A ve Procedure Act
to require Pederal sgencies to analyze
the efiects of rules to improve thelr f-
fectiveness and (o decrease thelr com-
pliance costs, to provide for a periodic
review of requlations, and for other

purposes. - .

¢ Mr. DANPORTH, Mr. President, to-
gether with Benators Cunurs, Noww,
Rott, Pzrcy, STIvens, RUDMAK, MATTONG =
LY, Coxxx, and SiMrsox, I am today sub-
mitting an amendment to 6. 1080, the
Regulatory Reform Act. The purpost
of the amendment is to make clear that
no sppropristed funds may be used by
agencies to pty the expenses of persons
intervening or participating in agency
proceadings, except &s expressly author-
ized by statute.

Mr, President, whatever the merits
may be of providing tax dollars to private
parties to Intervene in agency proceed-
ings—and in my opinion the merits are
Quite hard to ind—there s DO merit 1n
allowing regulatory agencies to decide—
on thelr owp—-whether interventions
shouwld be publicly funded, This amend-
meot makes clear that no tax dolars can
be provided to pay the expenses of inter-
venors unless ap agency has express state
utery autbority to do so.

Autborization now exists for a handful
of programs only, but agencies {rom time
1o time have sought to fund such activi-
ties on their oxn—oD the basis of Lmplied
grants of authority. President Carter

weDt 80 far a3 to encourage agencies to

establish intervenor funding programs o
an lmplied grant of authority could be
found, end the General Accounting Ofee
has repeatedly maintained, even in the
1ace of & Circust Court of Appsals deci-
sion to the contrary, that &3 tmdlied
grant of authonity is sufiicient W suthor-
ize such payments.

I disagree. Given the controversis) pae
ture of intervenor funding programs and
the serious potential for abuse in dis-
seminating public funds to private pare
Ges, the decision to make such payments
should not be made by sdministrat.ve
agencies oo the basis of implied author.
ity. I public funds are going 0 bs dis-
semizated to orivate pariles, they should
be disserinatrd oo the basis of cisar, vn-
equivocal statutory authorits—or not at
all,

That {s wkat this amendment does.
It prohidiis the use of a-propriatad funds
L0 pay the expense of persons participate
ing or intervezizg in agency proceedings,
except a5 expressiy avthorized by statute.
The termas “particizatiog” and “interven-
ing™ are used alvisedly, since the terms
sre oftez used interchangeadly, and since

funds are semetimes provided o persons
to “participate” though not necessarfly
10 “intervene.” in sgency proceedings. It
is the 1otent of this amendment to avold
such nics questions of law as when “par.
ticipation™ becomes *“intarvention.”
Under this amendment, If any funds
are to be provided to private persons to

- participate in agency priceedings, there

must be express statutory suthority to
do 30. The exceptions are carefully
drawn and are meant t be read nare
rowly. Ixcepted are payments under the
EqQual Access to Justice Act. the public
participation program

Pedera) Trade Commission Act, the
“offeror” progrars under section 7 of the -
Consumer Product Safety Act, a program
to provide funding to public participants
in State Department proceedings under -
the Department of Btate's authorizing
Jegislation, and payments suthorized for
proceédings under the Toxde Substances
Control Act. (In the past, eflorts were
made to extend the authority granted
under the Toxic Substances Contro] Act
0 proceedings under any sct adminise
tered by the Environmenta) Protection
Agency. Thys amendment s intended o
prohibit such en expansive reading of
the Toxic Substances Contral Act)

Pinally, the amendment excepts pay.
ments “otherwise * * ¢
suthorized by statute.” This provision is
intended W be narrowly construed. It is
intended to permit, for example, the re-
Lmburserent of per diem expenses and
travel to witnesses where expressly
sutdorized, or ths parment of axpenses
to members of ad\visory comemittees
where suthorized by statute.

This amendment mas be characterized
by some as an amendment to -kl in.
tervenor funding programs. I have never
disguised dislixe - for intervevor
funding, but the fact of the matter i3
tha: the pwpose of the amepdment i3
not 30 much to sop unzuthoried
intervenor funding programs as it is to
assert the prerocative of Congress to ex.
ercise control over the operation of such
programs. .

1 am pleased to be joined in ofiering it
by no less than elght members of the
Govertmenty) Afairs Commitiee, giving
the amendment majority support In the
commitlee, and by mr good friend on
the Judiciary Committee, Senator Soer-
80¥. 1 am pi2ased to say that the admin-
istration supporis the amendment. 1
hope that others of my colleagues will
and it worthy of support. L

DEPARTMENT OF JUSTICE |
AUTHORIZATION ACT
ANENDIENT MO8, 14 AXD 73

(Ordered to be printed and to e on

e table).

Mr, CHOLES (for himself, Mr. Hop-
piesToN, Ar. BoxTsrx, and Mr. Hoie
LIxes) sud d two d ts in-
tended to be proposed by them to the
bill (8. 951) to authorize appropriations
{or the purpose of carrying out the actiy-
ities of the Department of Justice for fis-
cal year 1982, and for other purposes.
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Senator DANFORTH. Do you have any idea how many claims per
year would be filed? .

Mr. Burt. We do not think it would be very many because the
countries that are causing the problems tend to be the same coun-
tries. But I think the mere fact that such legislation existed would
tend to reduce the amount of problems considerably.

Senator DANFORTH. And it’s your view that right now you don’t
have a recourse in our own Government?

Mr. Burt. That’s true.

Sex.;ator DANFORTH. There’s not much of anything that can be
done?’

Mr. Burrt. In a pragmatic sense, yes, sir.

Senator DANFORTH. Senator Heinz. -

Senator HEINz. Mr. Chairman, I would just like to ask—given
the difficulties where one company steals patents and lends it to
somebody in another country for use for that country—is there
anything we can do?

Mr. WoLr. We should be able to, if each of the countries will
treat patent rights in their own countries as we treat patent rights
in the United States.

Senator HEINz. Well, in the case of the hypothetical example, the
countries, indeed, are taking advantage of the others. Who do you
go after?

Mr. WoLr. That’s certainly one of the current problems that we
have had. For instance, you have to go after both countries really.
Both countries. You really have to, I think.

Senator HEINz. The other hand is in the case of the bill. Is it
genuine\a{y appropriate to go after them?

Mr. WoLr. We certainly would in the United States, Senator
Heinz, if the patent were being violated in the United States. Then
it would go to the United States courts and we would solve the
problem in the United States even though it appeared in some
third country.

Mr. BurT. But in answer to your question, I think it would be
difficult to go against Brazil in this case because we are following
the legal remedies in the country of Brazil The problem was that
we filed under their legal system 3 or 4 years ago. We have yet to
- get our first decision out of the court. Any appeal will certainly
take it beyond the patent term anyway. In the- meantime, the
damage is being done because there is no way that we can cease
the import of the counterfeit product. And, therefore, I think it is
more important to go after the country of origin. But that doesn’t
particularly answer your question because there really wasn’t a
lending of a patent in this particular case. In our case, it was clear
we should go after the country of origin.

Senator HEINz. Thank you. ‘

Senator BENTSEN. There is obviously a problem with that. A seri-
ous one. You have got your International Commission on Patent
Protection, don’t you? If you have some negotiations taking place
at the present time, what is the status of that?

Mr. Burrt. You are speaking of the Paris convention?

Senator BENTSEN. That'’s right. .

Mr. BurT. And there are the thoughts that there are some coun-
tries around the world who will make these less than they are

|
|
|
\
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today. And it's a very serious negotiating problem as we see it be-
cause many of the countries would not respect patent rights at all,
or would respect them for such a short period of time that by the
time we got an agrichemical on the market, the patent would be
out.

Senator BENTSEN. So the net result would be a major reduction
in research and development?

Mr. Burt. No question.

Senator BENTSEN. Because you wouldn’t get a payoff for it.

Mr. Burrt. All of the things all of us are talking about is the will-
ingness of our companies to invest the amount of money that it
taies to make a new invention. And this is what all of us do. We
spend a lot of money doing that. But if we can’t protect it as we
deliver that product to the world, then you can afford to spend less
money, and there will be less innovation in the United States

Senator BENTSEN. Thank you very much.

Senator DANFORTH. Gentlemen, thank you very much. The next
witness is Mr. Spencer.

STATEMENT OF EDSON W. SPENCER, CHAIRMAN AND CHIEF EX-
ECUTIVE OFFICER, HONEYWELL, INC., REPRESENTING THE
EMERGENCY COMMITTEE FOR AMERICAN TRADE

Mr. SPENCER. Mr. Chairman, and members of the subcommittee,
I am very pleased to be with you and to testify on behalf of the
Emergency Committee for American Trade or ECAT, as you know
it. I am Edson Spencer, chairman and chief executive officer of
Honeywell. I have lived and worked abroad for 10 years, including
2 years on a Rhodes scholarship in England, 8 years working for a
company in Venezuela, 5 years working for a company which I
managed, the Joint Venture in Japan. I also served for 2 years
with four Japanese Counterparts-and-three other Americans on the
Japan-United States Economic Relations Group, which you may

have heard of as the “Wise Men’s Group,” appointed by President

Carter, and the late Prime Minister Ohera.

The members of ECAT have carefully examined the reciprocity
issue. I believe that much of the current debate about reciprocity is
fueled by the United States being lax in seeking enforcement avail-
able to us of our own trading rights, both under the GATT and do-
mestic statutes. ECAT’s examination has led us to the conclusion
that there already exists a wide variety of international trade stat-
utes on the books that provide necessary authorities to deal with
many current trade problems and to secure more open market
access for U.S. goods abroad. -

The gaps that we see conspicuously absent in our domestic laws
relate to international investment and international trade and
services, gaps that could be filled by legislation. The concept of
reciprocity is nothing new. It has been a basis of U.S. trade policy.
since the original Reciprocal Trade Agreements Act of 1934. It’s
been based on the principle that countries through trade liberaliz-
ing negotiations should have fair and nondiscriminatory access to
each other’s markets for %y@%th-ez produce competitively. Now
under this multilateral concept of reciprocity, the United States,
over the years, has given and received equivalent tariff concessions
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and equivalent volumes of its imports and exports. In the process,
world tariffs among the industrial countries have been lowered
substantially and international trade has flourished. Now that tar-
iffs are down, nontariff barriers to trade are attracting our atten-
tion and the standards of reciprocity are being discussed.

In the case of the nontariff barrier codes recently concluded in -
the Tokyo round, a measure of reciprocity would develop through
the common undertaking of code signatories to abide by code rules.

While there are apparently elements of equity in concepts of
reciprocity currently being discussed, there are also a number of
risks that we believe outweigh any possible benefits. .

First, if reciprocity is thought of in bilateral terms or is worse
yet thought of as sectoral or product balancing between two na-
tions, it ignores the multinational trade system that has flourished
since World War II.

Senator DANFORTH. Do you know anybody who——

Mr. SpeNcCER. No. And 1 was very p{eased to hear Senator
Heinz’s observations earlier when he said that. I am very pleased
to héaar that because the definition is the critical thing in using the
word.

Trade balances naturally shift over time. That’s a fact we have
to observe.

We've got to take into account the fact that other economic
~ transactions such as investment flows and trade and service be-

tween countries affect our payment balance.

Fourth, if the balancing is accomplished through unilateral ac-
tions outside the bounds of international rules then the risk of sim-
ilar counter measures being applied by affected countries is real.

Fifth, bilateral balancing could lead to a downward spiral of in-
ternational trade to the detriment of all countries.

And, sixth, we have got to recognize that there are remedies al-
ready available to us under GATT, and some of our existing laws.

If Congress should decide to enact new trade legislation, we have
several suggestions that are summarized in detail in the prepared
statement that we have provided the committee for inclusion in the
formal hearing record. - )

Drawing out some of the helpful provisions of the reciprocity bill,
ECAT would be prepared to support trade legislation as follows:

Legislation for the compilation of an inventory of foreign bar-
riers to U.S. trade services and investment together with a pro-
gram of action to alleviate or eliminate such barriers. The listing of
similar U.S. barriers should also be undertaken.

For authority for the President under sections 301 to 304 of the
Trade Act to negotiate on foreign direct investment subject to ap-
propriate safeguards, as well as for a Presidential mandate to nego-
tiate bilateral and multilateral investment agreements.

For the Presidential authority to negotiate for improved access
for international trade in services.

And, finally, for a limited Presidential authority to negotiate
tariff changes, primarily in order to alleviate tariff disparities be-
tween the United States and other countries in the high technology
and other areas.

Thank you very much for listening to our views.

Senator DaANFORTH. Thank you.

[The prepared statement follows:]
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STATEMENT OF MR, EDSON W, SPENCER ON BEHALF OF THE
" EMERGENCY COMMITTEE FOR AMERICAN TRADE
- SENATE FINANCE TRADE SUBCOMMITTEE
N RECIPRO

May 6, 1982

-

MR, CHAIRMAN, | AM PLEASED TO BE WITH YOU TODAY ON BEHALF OF
THE EMERGENCY CoMMITTEE FOR AMERICAN TRADE, or ECAT, I am
EDSON SPENCER, AND I’M CHAIRMAN AND CHIEF EXECUTIVE OFFICER
oF HoNeYWELL INC, | HAVE WORKED AND LIVED ABROAD FOR TEN YEARS,
INCLUDING THREE YEARS IN VENEZUELA, FIVE YEARS IN JAPAN WHERE
I RAN A JOINT VENTURE COMPANY AND SERVED AS HONEYWELL'S FAR EAsT
REGIONAL MANAGER, AND TWO YEARS AS A RHODES SCHOLAR AT OXFORD
UN1versiTy, | AM ONE OF FOUR AMERICANS WHO SERVED FOR TWO YEARS
WITH FOUR JAPANESE COUNTERPARTS ON THE JAPAN-UNITED STATES
EcoNoMic RELATIONS GROUP--WHICH BECAME KNOWN AS THE WISE MeEN's
GROUP--THAT WAS APPOINTED BY FORMER PRESIDENT CARTER AND THE
LATE PRIME MINISTER OHIRA TO EXAMINE LONG-TERM ASPECTS OF THE
BILATERAL ECONOMIC RELATIONSHIP,

TﬂE MEMBERS OF ECAT HAVE CAREFULLY EXAMINED THE RECIPROCITY
ISSUE. | BELIEVE THAT MUCH OF THE CURRENT DEBATE ABOUT
“RECIPROCITY” 1S FUELED BY THE UNITED STATES BEING LAX IN
SEEKING ENFORCEMENT AVAILABLE TO US OF OUR OWN TRADING RIGHTS
UNDER BOTH THE GATT AND poMESTIC STATUTES., ECAT’S EXAMINATION
HAS LED US TO THE CONCLUSION THAT THERE ALREADY EXISTS A WIDE
VARIETY OF INTERNATIONAL TRADE STATUTES ON THE BOOKS THAT
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PROVIDE NECESSARY AUTHORITIES TO DEAL WITH MANY CURRENT TRADE
PROBLEMS AND TO SECURE MORE OPEN MARKET ACCESS FOR U.S. coops
ABROAD. THE GAPS THAT WE SEE CONSPICUOUSLY ABSENT IN OUR

DOMESTIC LAWS RELATE TO INTERNATIONAL INVESTMENT AND INTERNATIONAL
TRADE IN SERVICES--GAPS THAT COULD BE FILLED BY LEGISLATION.

THE CONCEPT OF RECIPROCITY 1S NOTHING NEW, AND HAS BEEN A BASIS
of U.S. TRADE POLICY SINCE THE ORIGINAL RECIPROCAL TRADE AGREEMENTS
Act oF 1934, 1T HAS BEEN BASED ON THE PRINCIPLE THAT COUNTRIES
THROUGH TRADE LIBERALIZING NEGOTIATIONS SHOULD HAVE FAIR AND NON-
DISCRIMINATORY ACCESS TO EACH OTHER'S MARKETS FOR PRODUCTS THEY
PRODUCE COMPETITIVELY, UNDER THIS MULTILATERAL CONCEPT OF
RECIPROCITY THE UNITED STATES OVER THE YEARS HAS GIVEN AND
RECEIVED EQUIVALENT TARIFF CONCESSIONS ON EQUIVALENT VOLUMES OF
ITS IMPORTS AND ITS EXPORTS, [N THE PROCESS, WORLD TARIFFS
AMONG THE INDUSTRIAL COUNTRIES HAVE BEEN LOWERED SUBSTANTIALLY
AND INTERNATIONAL TRADE HAS FLOURISHED. '

NOWw THAT TARIFFS ARE DOWN, NONTARIFF BARRIERS TO TRADE ARE
ATTRACTING OUR ATTENTION, AND NEW STANDARDS OF RECIPROCITY ARE
BEING DISCUSSED, IN THE CASE OF THE NONTARIFF BARRIER CODES
RECENTLY CONCLUDED IN THE ToKYO ROUND, A MEASURE OF RECIPROCITY
WAS DEVELOPED THROUGH THE COMMON UNDERTAKING OF THE CODE
SIGNATORIES TO ABIDE BY CODE RULES. IN THE CASE OF THE INTERNA-
TIONAL PROCUREMENT CODE, FOR EXAMPLE, RECIPROCITY MEANS EQUIVALENT
COMPETITIVE OPPORTUNITY FOR BOTH FOREIGNERS AND CITIZENS OF A
COUNTRY TO BID FOR ITS GOVERNMENT CONTRACTS THAT ARE SUBJECT
TO THE CODE.
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WHILE THERE APPARENTLY ARE ELEMENTS OF EQUITY IN CONCEPTS
OF RECIPROCITY CURRENTLY BEING DISCUSSED, THERE ARE ALSO A
NUMBER OF RISKS THAT WE BELIEVE OUTWEIGH ANY POSSIBLE BENEFITS. -
~FIRST, IF RECIPROCITY IS THOUGHT OF IN BILATERAL TERMS,

OR 1S, WORSE YET, THOUGHT OF AS SECTORAL OR PRODUCT BALANCING
BETWEEN TWO NATIONS, 1T 1GNORES THE MULTINATIONAL TRADE SYSTEM
THAT HAS FLOURISHED SINCE WorLD WAR I,

SECOND, 1T IGNORES THE FACT THAT TRADE BALANCES NATURALLY
SHIFT OVER TIME,

THIRD, DOES NOT TAKE INTO ACCOUNT SUCH OTHER ECONOMIC
TRANSACTIONS AS INVESTMENT FLOWS AND TRADE IN SERVICE
BETWEEN COUNTRIES,

FOURTH, IF THE “BALANCING" 1S ACCOMPLISHED THROUGH UNILATERAL
ACTIONS OUTSIDE THE BOUNDS OF INTERNATIONAL RULES, THEN THE
RISK OF SIMILAR COUNTERMEASURES BEING APPLIED BY AFFECTED
COUNTRIES 1S REAL. '

FIFTH, BILATERAL BALANCING COULD LEAD TO A DOWNWARD SPIRAL
OF INTERNATIONAL TRADE TO THE DETRIMENT OF ALL COUNTRIES,

SIXTH, IT 1GNORES THE REMEDIES ALREADY AVAILABLE TO US
UNDER GATT AND OUR EXISTING LAWS,

SHouLD THE CONGRESS DECIDE TO ENACT NEW FOREIGN TRADE
LEGISLATION, WE HAVE SEVERAL SUGGESTIONS THAT ARE SUMMARIZED
IN THE PREPARED STATEMENT THAT WE HAVE PROVIDED THE COMMITTEE
FOR INCLUSION IN THE FORMAL HEARING RECORD, DRAWING ON SOME
OF THE HELPFUL PROVISIONS OF THE "RECIPROCITY” BILLS, ECAT
WOULD BE PREPARED TO SUPPORT TRADE LEGISLATION THAT WOULD
PROVIDE
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FOR COMPILATION OF AN INVENTORY OF FOREIGN BARRIERS
10 U.S. TRADE, SERVICES, AND INVESTMENT, TOGETHER
WITH A PROGRAM OF ACTION TO ALLEVIATE OR ELIMINATE
SUCH BARRIERS, A LISTING OF SIMILAR U.S. BARRIERS
SHOULD ALSO BE UNDERTAKEN;

FOR AUTHORITY FOR THE PRESIDENT UNDER SEcTIoN 301-304
oF THE TRADE ACT OF 1974 TO NEGOTIATE ON FOREIGN
DIRECT INVESTMENT, SUBJECT TO APPROPRIATE SAFEGUARDS,
AS WELL AS FOR A PRESIDENTIAL MANDATE TO NEGOTIATE
BILATERAL AND MULTILATERAL INVESTMENT AGREEMENTS;

FOR PRESIDENTIAL AUTHORITY TO NEGOTIATE FOR IMPROVED
ACCESS FOR INTERNATIONAL TRADE IN SERVICES; AND

FOR A LIMITED PRESIDENTIAL AUTHORITY TO NEGOTIATE
TARIFF CHANGES, PRIMARILY IN ORDER TO ALLEVIATE
TARIFF DISPARITIES BETWEEN THE UNITED STATES AND OTHER
COUNTRIES IN THE HIGH TECHNOLOGY AND OTHER AREAS.

THANK YOU FOR GIVING US THE OPPORTUNITY TO PRESENT OUR VIEWS,
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Emergency Commitlee for American Trade 211 Connecticut Ave Washington DC 20036 (202) 659-5147

STATEMENT OF THE EMERGENCY COMMITTEE FOR AMERICAN TRADE
ON RECIPROCITY

Not as academic theorists but rather as practical businessmen, the mem-
bers of ECAT firmly believe in expanding international trade and investment
because they see in such expansion benefits for the United States and the
world economy as well as for their own firms. For this reason, ECAT has
strongly supported efforts of our government seeking more open markets.

ECAT also has encouraged businessmen overseas to support policies that en-
sure fair treatment of U.S. goods in foreign markets and to oppose re-
strictions on U.S. foreign direct investments. These have been the objec-
tives of ECAT from the beginning and they remain ECAT's objectives today.

Increasingly, ECAT members see that the world trading system is not work-
ing satisfactorily. Despite the success of the Tokyo Round of multilateral
trade negotiations, barriers to trade appear to be proliferating. Some of
these barriers are clearly illegal under internationally agreed upon trading
rules and can be dealt with under existing domestic law and rules of the
world trading system. It is important that the Administration identify
such illegal practices and vigorously seek their elimination through the pro-
cesses of consultation, conciliation, and, where necessary, resort to the
dispute settlement procedures of GATT. HNothing less will sustain confidence
in this country that the existing system of reciprocal rights and obligations
serves our interests.

Trade with Japan poses a number of vexing problems. While a seller par
excellence in the world marketplace, Japan tends to exclude imported products
that would in any serious way compete with its domestic industries and its
farmers. This is particularly troubling to the members of ECAT who have
supported the development of an open trading system. Indeed, such a system
can only be maintained with the full cooperation of its major participants.
The system was not intended to be a philanthropic one but rather one based
on the reciprocal acceptance of .obligations as well as rights.

ECAT members do not wish to see the trade pendulum swing toward bi-
lateralism and protectionism. They do want to see increasing openness in
foreign markets and increasing acceptance of the most-favored-nation prin-
ciple. Among other things, ECAT members would like to see negotiations on
the raft of nontariff trade barriers in the investment and services sectors;
on the imbalance between the benefits received from and the support provided
to the international trading system by Japan and by many of the newly indust-
rializing countries; and on the growing reliance on subsidization of agri-
cultural and other products by many of our trading partners. In dealing
with these trade and investment problems we must take into account our over-
all national interests, ranging from national security to maintenance of the
health of the international economic system.

ECAT recognizes that current rules and enforcement procedures are either
inadequate or nonexistent for trade in agriculture, services, and foreign
direct investment. In these areas, we must provide our government with
appropriate bilateral and multilateral agreements,
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The private sector and the government have available to them a wide
range of international trade statutes designed to provide relief from
both fair and unfair foreign trade practices. Many of these laws appear
to be underutilized. The reasons are many and varied. Among them are
the economic costs involved in processing trade complaints with the adminis-
tering agencies; limited government resources; conflicts between domestic
and foreign policy objectives; and the fatlure to anticipate problems in
time for the ameliorating statutes to be of help.

Despite the wide range of trade laws, it {s our view that the President
may need additional statutory authorities to deal with foreign restrictions
on direct investment by citizens of the United States. Clarification of
current laws may also be necessary to enable the Executive to handle dis~
putes in the services area.

A number of legislators have introduced trade bills in this session of
the Congress. Several of them would grant-the President negotiating autho-
rities in the field of services. Others would grant the President nego-
tiating authority in the field of international investment. A number of the
bills would amend U.S. trade statutes to grant the President authorities
to achieve "reciprocity" in our economic dealings with other countries.

A problem with most of the "reciprocity" bills is that they provide no
clear definftion of what the terim is intended to mean. One thought, how-
ever, seems to be that the United States could restrict imports and invest-
ments from a country offering less favorable access to its markets than
does the United States. A similar thought was expressed by Senator Robert
Dole in a January 22, 1982, letter to The New York Times suggesting that
“reciprocity should be assessed not by what agreements promise but by actual
results -- by changes in the balance of trade and growth in investment be-
tween ourselves and our major economic partners.”

Other proponents of "reciprocity” cite the U.S.-Japan trade imbalance
in interpreting the concept to mean balancing trade flows country by country
or even within narrow industrial or product sectors. While there are ele-
ments of seeming equity fn this concept it is quite different from the
traditional one whereby reciprocity expresses the principle that countries
should have fair and nondiscriminatory access to each others’' markets for
products they produce competitively. In international trade negotiations
based on this principle the United States has achieved reciprocity on the
basis of negotiating a balanced package of concessions and benefits between
itself and other nations. Under this multilateral concept of reciprocity,
which ECAT supports, the United States achieves reciprocity when the aggregate
benefits of concessions granted the United States by others are substantially
equivalent to the concessions granted to them by the United States.

In the MTN negotiations that were concluded in 1979, nontariff barrier
codes were negotiated on subsidies, procurement, standards and customs
valuation. While the trade consequences that might follow from these codes
were and are unknown, a measure of reciprocity was identified. It was the
common undertaking of the code signatories to abide by the code rules. Under
this concept, reciprocity means equivalent competitive opportunity in the
case of government procurement covered by the procurement code and equal
ground rules in the case of other codes.
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While, as mentioned above, there are elements of apparent equity in-
volved in the concept of reciprocity based on a measure of bilateral trade
balancing, such a concept also poses a number of serious questions. Among
them is the question of legality under our GATT and other contractual ob-
ligations, such as those in tax treaties and Treaties of Friendship, Commerce,
and Navigation requiring that both most-favored-nation and national treat-
ment be accorded to foreigners and their products in the United States. If
the United States restricted imports in violation of international obligations
in order to achieve a bilateral trade balance, existing international rules
authorize the country whose trade was so restricted to retaltate against
the United States.

\
Another major question would be the economic impact on U.S. exports

and foreign investments if our trading partners should resort to similar

reciprocity measures. While it is true that the United States has sig-

nificant deficits in its trade with certain countries (for example, Japan)

and in certain sectors (for example, automobiles), we enjoy significant

surpluses with other countries (for example, Europe) and in important sec-

tors (for example, agriculture). Just last year, the United States, for ex-

ample, had a nearly 214 billion-trade surplus with Europe which did not quite

cover the nearly $16 billion trade deficit with Japan (based on F.A,S. statistics).

There is also the question whether broad acceptance of the principle
of bilateral balancing would serve U.S. interests. The idea of forcing
balance on a bilateral or narrow sectoral basis would significantly limit
the benefits for all participants in a world trading system based on the
principle of fair and nondiscriminatory access to global markets. More-
over, an attempt by the United States to impose ‘a unilateral standard of
fairness on its trading partners could begin a process leading ultimately
to unraveling valuable trade commitments achieved in past negotiations that
have encouraged a rapid and sustained growth in world trade for the benefit
of all participants.

Fortunately, the Administration and members of Congress appear to be
steering away from a concept of reciprocity based on narrow bilateral
or sectoral balancing and are working collaboratively to develop legisla-
tion required to deal with problems that the world trade system does not
address or addresses inadequately. ECAT is fully prepared to cooperate .
with this effort and has developed a set of guidelines that it would like to
see incorporated in trade legislation that might be considered by the Con-
gress.

Tk hhkhhhk

In the remainder of this statement the Emergency Committee for American
Trade suggests principles and guidelines that it would like to see incor-
porated in any international trade legislation that might be fashioned by
the Administration and the Congress. We strongly believe that any legisla-
tion should be consistent with our international obligations in the GATT and
elsewhere and that new legislation should not establish unilateral courses
of action for the solution of foreign trade problems. We would rather see
solutions to such problems worked out through existing international trading
rules and domestic statutes in order to avoid international economic con-
flicts that would be harmful to all participants. Where the present struc-
ture is incapable of providing the mechanism for the solution of trade

95-761 0 - 82 - 5
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problems, we urge that common solutions be found through modification of
the GATT itself and through conforming domestic legislation. R

In carefully studying existing U.S. international trade statutes, we
were impressed with their variety and scope. Nevertheless, we do believe
that there are gaps in domestic law, particularly in the areas of foreign
direct investment and international trade in services. Accordingly, we
do believe that legislation providing the President with negotiating autho-
rities in those areas would be a positive step that ECAT would want to
support. Our comments on what such legislation might cover follows.

PURPOSES OF A TRADE BILL -

ECAT members see five basic purposes that should be encompassed by any
new trade bill.

First, it should provide that the United States maintain its leadership
in working internationally for the removal of barriers to trade, services,
and investment.

Second, it should require the identification and compilation of an
inventory of the principal foreign barriers to United States goods, services,
and investment. .

Third, it should augment the ability of the President to enforce
United States rights under multilateral trade agreements and to negotiate on
a bilateral and multilateral basis for the elimination or reduction of
foreign barriers to United States goods, services, and investment.

Fourth, it should include provisions designed to secure more open access
to foreign markets for United States goods, services, and investment.

Fifth, 1t should be designed to foster the economic growth of the United
States by providing for the expansion of United States commerce and investment.

BASIC PROVISIONS

An Inventory of Barriers to Trade

Available inventories of tariff and nontariff barriers to United States
goods, investment, and services are inadequate. Any legislation should in-
struct and authorize the President to develop an inventory of major ob-
stacles to expanding trade and investments arising out of policies of our
.trading partners, both in the advanced and developing worlds.

Specifically, the United States Trade Representative should analyze,
with the assistance of other agencies, the acts, policies, and practices of
our principal trading partners to determine whether they are (1) inconsis-
tent with the provisions of, or otherwise deny benefits to the United States
under any trade agreement or (2) are unjustifiable, unreasonable, or dis-
criminatory and burden or otherwise significantly restrict United States
commerce and investments.
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The United States Trade Representative should then report his major
findings to the President, together with (1) recommendations on ways to
deal with specific problems which have been identified and which are not
now adequately covered by multilateral or bilateral agreements and (2) an
identification and evaluation of some major United States practices which
our trading partners believe significantly restrict foreign commerce and
1n¥estment. The report on findings should be kept current after its
release.

Most importantly, an inventory of this sort would provide the basis
for developing a broadly conceived strategy to reduce the sources of dis-
satisfaction with the current system and to lay the groundwork for ex-
panding internpational trade and investment within the framework of rules
that are widely -perceived-to be fair and constructive.

Authority for Negotiations on Direct Investment

The President has no basfc statutory negotiating authority in the field
of foreign direct investment. He is, therefore, relatively powerless to
negotiate on such foreign barriers to U.S. direct investment as performance
requirements or the denial of licenses for U.S. investments.

Investing abroad is of vital importance to the U.S. economy and to
U.S. firms. _The development of international rules on foreign direct invest-
ment, therefore, is of prime importance. Accordingly, ECAT recommends the
amendment of Sections 301 through 304 of the Trade Act of 1974, as amended,
to extend their authorities to cover foreign direct investment. This would
arm the President with authority to retaliate against unjust foreign invest-
ment restrictions. The existence of this authority would grant the President
a significant negotiating instrument that should help him in seeking inter-
national investment rules in the GATT and elsewhere, as well as in negotia-
ting bilateral investment treaties with our trading partners.

The recommended grant of Section 301 investment authority to the Presi-
dent should include appropriate limitations to insure that adequate considera-
tion is given to the potential cost to the United States of any action to
1imit foreign direct investment in the United States. We, therefore,
suggest such limijtations as:

Requiring tfie President’'s investment-restricting actions to
be taken within existing statutory authorities such as the
7T Mineral Lands Leasing Act.

Requiring the President to first make an explicit set of
determinations of national interest, economic impact, and
the 1ikelihood of achieving success.

Most importantly, the President should be given the mandate to negotiate
bilateral and multilateral agreements to eliminate or reduce barriers to
direct investment.
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~ Authority for Negotiating on International Trade in Services

As in the case of foreign direct investment, Section 301 also should
be amended to make it clear that the burdens or restrictions on United
States commerce covered by this section cover international trade in
services. Foreign restrictions on the right of establishment in foreign
markets and restrictions on the operation of enterprises in foreian markets
should clearly be covered as should restrictions on the transfer of information
in to, or out of, the country or instrumentality concerned.

) In addition, the President must be provided clear authority to neqotiate
bilateral and multilateral agreements with other countries for the elimination
or reduction of barriers to service industries.

OTHER PROVISIONS
Flexibility -
To ensure the President maximum leverage, it should be specified that
his action to enforce United States rights, or to obtain the elimination
of an act, policy, or practice of a trading partner, need not be limited to

the equivalent products, investment, or services affected by the offending
act, policy, or practice.

To _Ensure Adherence to Trade Obligations -

In his determinations in the areas of goods, services, and investment,
the President should be required to take into account U.S. obligations
under applicable trade agreements and the potential impact on the economy.

Consultations -

In those cases in which there is an affirmative determination by the
United States Trade Representative to initiate an investigation with re-
spect to a Section 301-304 petition, the requirement for consultations
should be maintained.

To Require the Views of the International Trade Commission

The President should be required to request the views of the Inter-
national Trade Conmission regarding the impact on the United States economy
of both an offending act, policy, or practice of one of our trading partners,
or of any action contemplated by him as a response.

Other Negotiating Authority

A limited authority should be provided to the President, consistent
with the five specific purposes noted earlier, to negotiate tariff changes,
primarily in order to alleviate tariff disparities between the United States
and other countries in the high technology and other areas. Provision should
also be made for submission to the Congress of proposals to implement the
results of such negotiations.

May, 1982 .
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Senator DANFORTH. The next witness is Gen. Lawrence Snowden.

STATEMENT OF GEN. LAWRENCE F. SNOWDEN, PRESIDENT,
AMERICAN CHAMBER OF COMMERCE IN JAPAN

General SNowDEN. Thank you, Mr. Chairman; members of the
committee. On behalf of the business community in Tokyo I, one,
bring you greetings, and second, bring you appreciation for your in-
terest in this trade imbalance problem with Japan.

I am Lawrence F. Snowden, the 1982 president of the American
Chamber of Commerce in Japan, an elected, nonsalaried position
representing some 1,200 American businessmen in Japan, and
some 500 American companies that do business in Japan every
day.

I want to express my appreciation, Mr. Chairman, to you in par-
ticular for your last visit to Japan. Your forthright statements
while you were there, the interest which you displayed and ex-
pressed to the Japanese were very well received, and got their at-
tention.

Second, we are grateful for the hearings as you are conducting
them with this subcommittee because it is focusing a lot of the Jap-
anese attention on the subject. And that, again, is useful.

Now, Mr. Chairman, I have a rather lengthy statement that I
had distributed in advance, including an attachment from the
president of another chamber in Tokyo which I thought was most
useful. I suppose I should be apologetic for the length of that state-
ment, but I am not. It was just too complex for me to deal with in
fewer words. .

I might say, then, that I appreciate the fact that Senator Dole
was good enough to refer to my statement, and quote some of my
words. I'm appreciative, but the fact is that he has stolen my thun-
der. So perhaps I should simply jump to the bottom line and ex-
plain why we reached our particular conclusion.

Our position ultimately in that long statement is that the ACCJ
does not believe that additional legislative authority is either nec-
essary or desirable at this time. Instead of additional legislative
action, we think the Congress perhaps should charge the President
and the executive branch to use the ample powers which are avail-
able in various trade laws in existing international organizations to
persuade the Japanese that their own best national interests will
be served by truly opening their market place.

The legislative record should reflect congressional intent that
section 301 apply equally to services and investment as to mer-
chandise trade. On longer term solutions, we must take action on
the American side to improve U.S. competitiveness in manufac-
tured goods and to expand the U.S. presence in Japan in the trade,
investment and services sectors.

We believe that the current positive attitude of Japan’s political
leadership offers the best environment in a long time for our U.S.
negotiators to resolve many of the regulatory and market access
problems which have plagued us for so long in Japan. And we be-
lieve major achievements are quite possible and very probable. And
additional legislation will not be required to obtain these improve-
ments.
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Now as to the rationale for that position. I simply want to em-
phasize some of the positive things that we have seen take place in
Japan in the last several months. And some of them go back a
little bit longer. We believe honestly, as Senator Dole referred, that
the political leadership has the message very strongly now from
our own political leadership and from visits like yours to Japan. A
number of steps have been taken that are very positive within the
Japanese Government at this time. We believe that they tried to
respond to earlier pressures from the United States by the creation
of the Office of the Trade Ombudsman. And that system is at work
and is working pretty well. It is not going to handle some of the
major items which still require negotiations at the government-to-
government level. But it’s a positive step that is working.

Now among other things, we regret to say that if all the barriers
come down all at once, we are still going to have the problem of
getting through some of the complex market procedures that char-
acterize Japan. We must work at those deliberately with great
effort. And we intend to. I can assure you that the ACCJ wants
very much to solve this problem. We are very much in support of
what you are doing here and we appreciate the opportunity to
submit the statement for the record and to appear today.

Senator DANFORTH. General, thank you very much.

[The prepared statement follows:]
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I AM LAWRENCE F. SNOWDEN, THE 1982 PRESIDENT OF THE AMERICAN ~
CHAMBER OF COMMERCE IN JAPAN, AN ELECTED, NON-SALARIED POSITION
REPRESENTING SOME 1 ,200‘ AMERICAN BUSINESSMEN AND 500 AMERICAN
COMPANIES DOING BUSINESS EVERY DAY IN JAPAN. IN ADDITION‘TO MY ACCJ
RESPONSIBILITIES, I SERVE AS A SPECIAL ADVISOR TO THE ADVISORY
COUNCIL ON U.S.-JAPAN RELATIONS, ALONG WITH U.S. SPECIAL TRADE
REPRESENTATIVE WILLIAM BROCK, FORMER U.S. AMBASSADOR TO JAPAN
ROBERT INGERSOLL, AND UNITED AUTO WORKERS PRESIDENT DOUGLAS FRASER.

IN MY BUSINESS RESPONSIBILITIES IN JAPAN I AM THE VICE PRESIDENT,
FAR EAST AREA, FOR HUGHES AIRCRAFT IN’;ERNATIONAL SERVICE COMPANY,
A SUBSIDIARY OF HUGHES AIRCRAFT COMPANY PROVIDING REPRESENTATION
AND MARKETING SUPPORT FOR ALL OF HUGHES AIRCRAF'i‘ COMPANY BUSINESS
AROUND THE WORLD. MY RESPONSIBILITIES IN THE FAR EAST INCLUDE KOREA

AND TAIWAN IN ADDITION TO JAPAN:

MY PERSONAL CLOSE INVOLVEMENT IN JAPANESE MATTERS EXTENDS
BACK TO 1972 WHEN, IN MY MILITARY CAPAC!"I‘Y, I WAS ASSIGNED AS CHIEF OF
STAFF, U.S,. FORCI:.‘.S, JAPAN, AND SERVED IN THAT CAPACITY FOR THREE
YEARS. IN THAT POSITION I WAS THE U.S. CHAIRMAN OF THE U,S.-JAPAN ~
JOINT COMMITTEE AND ALSO SERVED AS CHAIRMAN OF THE UNITED NATIONS

BOARD IN JAPAN.

MY CIVILIAN BUSINESS EXPERIENCE COVERS ONLY THE LAST TWO AND
HALF YEARS BUT THROUGH MY DEEP INVOLVEMENT WITH THE AMERICAN
CHAMBER FUNCTIONS I HAVE BEEN ABLE TO GAIN VERY VALUABLE INSIGHTS
INTO THE JAPANESE-U.S. TRADE RELATIONSHIPS AS WELL AS WORKING CLOSELY
IN MATTERS RELATED TO JAPANESE NATIONAL SECURITY.
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MY INVOLVEMENT WITH JAPAN OVER THE PAST TEN YEARS HAS
CONVINCED ME OF THE GREAT IMPORTANCE OF THE U,S.,-JAPAN RELATIONSHIP
AND I WAS SO PERSONALLY PERSUADED ABOUT THAT IMPORTANCE THAT I
ELECTED TO RETURN TO JAPAN TO TRY TO FOSTER THAT RELATIONSHIP

AFTER 1 DEPARTED MILITARY SERVICE.

THE ACCJ WAS FOUNDED IN 1948 AND ITS PURPOSE IS "TO PROMOTE
THE DEVELOPMENT OF COMMERCE BETWEEN THE UNITED STATES AND JAPAN."
TO ACCOMPLISH THIS PURPOSE, ACCJ MAINTAINS CLOSE RELATIONS WITH
JAPANESE GOVERNMENT AND BUSINESS CIRCLES, ENJOYS EXTREMELY CLOSE
TIES WITH THE AMERICAN EMBASSY IN TOKYO, AND KEEPS IN TOUCH WITH
. BUSINESS AND GOVERNMENT ORGANIZATIONS IN THE UNITED STATES FOR THE
EXCHANGE OF IDEAS AND OPINIONS OF THE BILATERAL U.S.-JAPAN ECONOMIC

RELATIONSHIP.

ADDITIONALLY, ACCJ ENJOYS A CLOSE RELATIONSHIP WITH THE AMERICAN
CHAMBER OF COMMERCE IN OKINAWA (ACCO), IS AN ACTIVE MEMBER OF THE
ASIA-PACIFIC COUNCIL OF AMERICAN CHAMBERS OF COMMERCE (APCAC) AND
THE CHAMBER OF COMMERCE OF THE UNITED STATES (COCUSA) IN ORDER TO
MONITOR ISSUES AND EXPRESS OUR OPINIONS ON ISSUES WHICH AFFECT OUR
INTERESTS. L.ET ME STRESS HOWEVER, THAT TODAY | REPRESENT ONLY THE
ACCJ AND I DO NOT SPEAK FOR THE U.S. CHAMBER OR OTHERS WITH WHOM WE—J

ARE ASSOCIATED.

THE ACCJ OPERATES THROUGH A COMMITTEE STRUCTURE, WITH SOME

» TWO DOZEN DIFFERENT COMMITTEES MEETING REGULARLY, COVERING TOPICS

" THAT RANGE FROM EMPLOYMENT PRACTICES TO PATENTS AND TRADEMARKS;
TO SEMINARS COVERING INVESTMENT BOTH IN JAPAN AND THE UNITED STATES;

TAXATION, MARKETING PRACTICES AND BARRIERS TO TRADE. THE ACCJIS A
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POPULAR FORUM FOR VISITING HEADS OF MAJOR CORPORATIONS AND OUR ACCJ
BRIEFING BREAKFAST PROGRAM HAS FOR MANY YEARS BEEN AN OBLIGATORY
STOP FOR MANY VISITORS TO JAPAN WHO WISH TO LEARN FIRST HAND FROM
PRACTITIONERS IN THE FIELD ABOUT WHAT IS REALLY GOING ON IN THE
JAPANESE MARKET PLACE.

BEFORE TURNING TO THE SPECIFICS OF U.S.-JAPANESE TRADE
RELATIONS AND THE SEVERAL PROPOSALS FOR LEGISLATION, I WOULD LIKE
TO OUTLINE BRIEFLY THE OVERALL CONTEXT WITHIN WHICH THE ACCJ
APPROACHES THE CURRENT TRADE ISSUES.

FIRST, WE BELIEVE THE UNITED STATES HAS AN IMPORTANT STAKE
IN THE MAINTENANCE OF THE OPEN ECONOMIC SYSTEM ESTABLISHED AFTER
WORLD WAR II, UNDER AMERICAN LEADERSHIP AND WITH EUROPEAN SUPPORT.
IT REPRESENTS ON’E'OF OUR MAJOR POST-WAR ACHIEVEMENTS AND LED TO
THE GREATEST ERA OF ECONOMIC GROWTH AND WELL~BEING THE INDUSTRIAL
DEMOCRACIES HAVE SEEN IN THE LAST CENTURY. IT STILL SﬁRVES THE U.S.
NATIONAL INTEREST BUT AS OUR STAKE IN THE INTERNATIONAL ECONOMY
INCREASES, THE SCOPE OF THE SYSTEM MUST BE EXPANDED, UP TO NOW
WE HAVE BEEN CONCERNED MAINLY WITH PRODUCTS AND COMMODITIES BUT
WE NOW NEED TO RECOGNIZE THE GROWING IMPORTANCE OF SERVICES AND

INVESTMENT,

IN RECENT YEARS WE HAVE SEEN A STRONG TREND IN THE FREE WORLD
TOWARD GLOBALIZATION OF INDUSTRIES AND MARKETS. EXCEPT FOR THE
DEVELOPING COUNTRIES WHERE A GENUINE CASE CAN BE MADE FOR
TEMPORARY PROTECTIONIST MEASURES, TRADE, SERVICES AND INVESTMENT
PRACTICES SHOULD BE DICTATED BY THE GENERAL PRINCIPLES OF
COMPETITION AND OPEN MARKETS. PURSUIT OF THESE OBJECTIVES REPRESENTS
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THE BEST HOPE FOR THE MOST EFFICIENT ALLOCATION OF RESOURCES AND
RISING STANDARDS OF LIVING WITH POLITICAL AND ECONOMIC bEMOCRACY.

ON THE ECONOMIC FRONT, A THREAT TO THIS OPEN AND DEMOCRATIC
STRUCTURE COMES FROM POTENTIAL RESURGENCE OF NATIONALISTIC
PROTECTIONISM ATTITUDES WHICH CHARACTERIZED THE 1930's. THERE IS
A THREAT ALSO BY THE FAILURE OF SOME COUNTRIES WHICH HAVE ACHIEVED
FULL INDUSTRIALIZATION TO FOLLOW THE LETTER AND SPIRIT OF THE
INTERNATIONAL AGREEMENTS IN THE TRADE AND ECONOMIC FIELD. THE
OPEN MARKET SYSTEM IS THREATENED POLITICALLY BY AGGRESSIVE ACTIONS
OF THE CENTRALLY-PLANNED, STATE-TRADING COUNTRIES. ALTHOUGH THE
SO-CALLED SOCIALIST SYSTEM HAS EVERYWHERE PROVED TO BE INEFFECTIVE
IN PROVIDING ADEQUATE STANDARDS OF LIVING, IT IS KEPT IN FORCE OR
EXPANDED BY POLITIC;L SUBVERSION AND REPRESSION AND, SOMETIMES, BY

MILITARY INVASION.

IN THE WORLD-WIDE STRUGGLE AGAINST THESE ANTI-DEMOCRATIC,
CLOSED MARKET FORCES, THE U,S. HAS A MAJOR STAKE IN THE ASIA/
PACIFIC AREA WHICH HAS SOME OF THE FASTEST GROWING ECONOMIES IN
THE WORLD. MpST GOVERNMENTS IN THE AREA ARE COMMITTED TO THE FREE-
WORLD, OPE.N TRADING SYSTEM AND EVEN CHINA, THE LARGEST COUNTRY IN
THE AREA, IS TRYING TO MOVE AWAY FROM RIGID IDEOLOGY TO PRAGMATIC

ECONOMIC POLICIES.

JAPAN IS BY FAR THE MOST IMPORTANT COUNTRY IN THE AREA,
POLITICALLY AND ECONOMICALLY, AND THE U.S.-JAPAN RELATIONSHIP IS
CRUCIAL TO OUR EFFORTS TO EXTEND AND BROADEN THIS ERA OF PEACE AND

PROSPERITY.

WHILE I BELIEVE IT IMPORTANT TO UNDERSTAND WBR&W
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REALITIES OF JAPAN'S ECONOMIC POSITION, I DON'T WANT TO GIVE THE
IMPRESSION THAT THE ACCJ IS AN APOLOGIST FOR JAPAN. WE BELIEVE HOWEVER,
THAT BY THE INSIGHT WE GAIN FROM BEING ON THE SCENE EVERY DAY WE GAIN

A DEEPER UNDERSTANDING OF THE BACKGROUND AND EVOLUTION OF JAPAN'S
PRESENT ECONOMIC SUCCESS WHICH NOW CAUSES SO MUCH CRITICISM FROM

HER TRADING PARTNERS AROUND THE WORLD.,

THE ECONOMIC MIRACLE IN JAPAN SINCE WORLD WAR II HAS NOT COME.
ABOUT JUST BECAUSE JAPAN HAS A HOMOGENEOUS WORK FORCE AND A CLOSE
LABOR/MANAGEMENT AND BUSINESS/GOVERNMENT RELXTIONSHIP. ALONG
THE WAY IN THAT ECONOMIC GROWTH THERE HAS BEEN DENIAL OF

' CONSUMERISM IN FAVOR OF INDUSTRIAL DEVELOPMENT, CONSIDERABLE

RELIEF FROM THE EXPENSE OF A MAJOR MIL;TARY ESTABLISHMENT, AND MOST
IMPORTANTLY IN THE CONTEXT OF TODAY'S DISCUSSIONS, THE OPPORTUNITY
TO SELL IN OPEN MARKETS ABROAD WHILE PROTECTING ITS OWN INDUSTRIES
FROM OUTSIDE COMPETITION AND KEEPING THE MARKET PLACE RELATIVELY
CLOSED BY A WEB OF OFFICIAL AND UN-OFFICIAL LAWS, ADMINISTRATIVE -

REGULATIONS AND PRACTICES,

I BELIEVE THE POINT THAT MUST BE MADE TO JAPAN TODAY IS THAT OF
THE WISDOM OF ENLIGHTENED SELF-INTEREST. WHILE RECOGNIZING JAPAN'S
HISTORICAL SENSE OF VULNERABILITY, THE FACT IS THAT TODAY JAPAN 1S
A STRONG, MATURE ECONOMY, OPERATING WITH MORE FAVORABLE RESULTS
THAN MOST OTHER DEVELOPED ECONOMIES AND CAN NO LONGER EXPECT TO

ENJOY ONE-SIDED TRADING CONDITIONS WITHOUT FEAR OF RETALIATION,

IT IS IN THE CONTEXT OF THESE BROADER CONSIDERATIONS THAT I
WOULD LIKE TO PLACE MY MORE SPECIFIC REMARKS.

TRADE FLOWS AND FRICTIONS HAVE BEEN THE FOCUS OF INCREASING
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ATTENTION OVER THE LAST SEVERAL YEARS AND IT IS INCREASINGLY CLEAR
THAT BOTH THE U.S. AND JAPAN HAVE A GROWING STAKE IN THE MOVEMENT
OF INVESTMENT AND SERVICES BOTH WAYS. WHILE OUR TRADE BALANCE WITH
JAPAN IS OVERWHELMINGLY NEGATIVE, OUR ACCOUNT IN INVISIBLES GOES
THE OTHER WAY. AS YOU ZERO IN ON THE VISIBLE TRADE ISSUE, THE
IMPORTANCE OF SERVICES AND INVESTMENT SHOULD NOT BE OVERLOOKED.

I REALIZE THAT LEGISLATIVE PROPOSALS BEFORE THE COMMITTEE
GENERALLY UNDERLINE THE NEED FOR INCLUDING INVESTMENT AND SERVICES
IN INTERNATIONAL NEGOTIATIONS, WE IN THE ACCJ SUPPORT AND APPLAUD
THIS EMPHASIS BUT WE BELIEVE THAT THE ROLE OF NON-TRADE ELEMENTS
‘IN OUR 'OVER—ALL BALANCE WITH JAPAN DES?RV‘ES GREATER ATTENTION,

OTHER FACTORS AFFECTING OUR ECONOMIC RELATIONSHIP WITH JAPAN
ARE MACRO-ECONOMIC GOVERNMENT POLICIES AND MICRO-ECONOMIC BUSINESS
PRACTICES. I DO NOT INTEND TO GO INTO THE LATTER POINT. EVERYONE IS,

I BELIEVE, WELL AWARE OF THE NEED FOR AMERICAN INDUSTRY TO IMPROVE

ITS GLOBAL COMPETITIVENESS. TO SOME EXTENT THIS IS A FUNCTION OF
GOVERNMENT ECONOMIC AND TAX POLICIES. IT IS ALSO OBVIOUSLY A FUNCTION
OF MANAGEMENT AND LABOR GETTING BACK TO THE FUNDAMENTALS WHICH HAVE
SERVED SO WELL AS THE FOUNDATION OF U.S. ECONOMIC STRENGTH IN THE

PAST.

ON THE MACRO-ECONOMIC SIDE, A PRIMARY MATTER IS THE CRITICAL
ROLE OF EXCHANGE RATE RELATIONSHIPS. LARGELY BECAUSE OF THE
CURRENT DISPARITY BETWEEN U.S. AND JAPANESE INTEREST RATES, THE YEN
IS UNDERVALUED, PROBABLY BY AT LEAST 20%. ALL MY COLLEAGUES IN THE
ACCJ CAN TELL YOU WHAT A HANDICAP THIS IS TO OVERCOME IN TRADING WITH
JAPAN AND, OF COURSE, IT MAKES JAPANESE EXPORTS EXTRAORDINARILY
COMPETITIVE IN THE U,S. THIS IS A FACT OF ECONOMIC LIFE AT THE MOMENT,
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BUT WE HOPE THE PRESIDENT'S PilOGRAM WILL SOON LEAD TO LOWER INTEREST
RATES WHICH SHOULD IN TURN REDUCE THE DEVIATION FROM THE TRUE
PURCHASING POWER PARITY OF THE YEN AND THUS HELP REDUCE THE CURRENT
JAPANESE TRADE SURPLUS.

MUCH OF THE CURRENT DEBATE CENTERS AROUND WHETHER JAPAN IS
A "CLOSED" MARKET OR NOT. THE JAPANESE ARGUE THAT THEIR MARKET IS
AS OPEN AS OTHER INDUSTRIALIZED COUNTRIES. THEY CITE LOW AVERAGE
TARIFF RATES AND THE SMALL NUMBER OF RESIDUAL QUANTITIV\E IMPORT
RESTRICTIONS, MAINLY ON AGRICULTURAL PRODUCTS. CUSTOMS DUTY
AVERAGES CAN HIDE VERY HIGH RATES ON CERTAIN SENSITIVE ITEMS AND EVEN

' A LOW DUTY CAN, IN SOME CASES, PROVEE{SUBSTA,,NTIAL EFFECTIVE

PROTECTION.

WE DO NOT BELIEVE IT IS WORTHWHILE AT THIS STAGE TO CONCENTRATE
ON TARIFFS., JAPAN HAS ALREADY ACTED ON SOME TARIFF REDUCTIONS TWO
YEARS AHEAD OF THE AGREED SCHEDULE. ALTHOUGH TARIFFS AND QUOTAS
ARE MORE EASILY MEASURED, INTERNATIONAL COMPARISONS ARE STILL
DIFFICULT AND IMPRECISE. WHILE THE JAPANESE ACTION ON TARIFF
CUTS IS WELCOME, IT CA&NOT BE LOOKED UPON AS A MAJOR STEP TOWARD
CONVINCING TH:E WORLD THAT THE JAPANESE MARKET IS OPEN,

MUCH MORE IMPORTANT AT THIS STAGE, AND CORRESPONDINGLY MORE
DIFFICULT TO DEAL WITH, ARE NON-TARIFF IMPEDIMENTS TO TRADE AND
ATTITUDES, - OF THE GENERAL PUBLIC, GOVERNMENT BUREAUCRATS, AND
COMPANY PURCHASING EXECUTIVES,

TO UNDERSTAND THE SITUATION IN JAPAN REGARDING THESE COMPLEX

FACTORS, IT IS NECESSARY TO REFER AGAIN TO THE HISTORICAL EVOLUTION
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OF JAPAN'S ECONOMY. JAPAN WAS CLOSED TO THE —OUTSIDE WORLD FOR
NEARLY 300 YEARS, MUCH LONGER THAN OTHER INDUSTRIALIZED COUNTRIES,
AND THIS CREATED A TRADITION OF DELIBERATELY FOSTERING A CLOSED,
HOMOGENEOUS SOCIETY. EVEN TODAY, IT IS ALMOST IMPOSSIBLE FOR A
FOREIGNER TO BECOME A JAPANESE CITIZEN. IN PART THIS POLICY IS
DICTATED BY JAPAN'S LIMITED LAND AREA. BUT THE POLICY IS ALSO BELIEVED
BY THE JAPANESE TO BE RESPONSIBLE FOR MANY OF THE FEATURES FOR
WHICH JAPAN IS ENVIED BY OTHER PEOPLE: LOW STREET CRIME RATE, A
DISCIPLINED AND LOYAL LABOR FORCE, CLOSE RELATIONS BETWEEN BUSINESS
AND GOVERNMENT AND BETWEEN LABOR AND MANAGEMENT. THE JAPANESE
FEEL THEY HAVE A NEAT, TIGHT SYSTEM AND THEY WANT TO KEER.IT THAT
WAY. THIS ATTITUDE MAY SUIT THE JAPANESE VERY WELL, BUT IT HAS
OBVIOUS ADVERSE CONSEQUENCES FOR PECPLE TRYING TO TRADE WITH OR
INVEST IN JAPAN. IT ALSO HAS AN IMPORTANT IMPACT ON EFFORTS TO
MAINTAIN AN OPEN INTERNATIONAL SYSTEM SINCE JAPAN'HAS BECOME SUCH

A SIGNIFICANT PLAYER ON THE WORLD ECONOMIC SCENE.

IN THE POST WORLD {V:AR IO PERIOD, JAPAN EVOLVED A NATIONAL
INDUSTRIAL POLICY DESIGNED TO RESTORE ITS COMPLETELY DEVASTATED
ECONOMY, WITH UNITED STATES ASSISTANCE AND FORBEARANCE, JAPANESE
GOVERNMENT AND INDUSTRY FOLLOWED A POLICY AKIN TO THE "INFANT
INDUSTRY" APPROACH OF LESS-DEVELOPED COUNTRIES. THROUGH A SYSTEM
OF EXTENSIVE MPORT RESTRICTION, ADMINISTRATIVE GUIDANCE AND
GOVERNMENT SUPPORT, JAPANESE INDUSTRY WAS HEAVILY PROTECTED FROM
OUTSIDE COMPETITION, IMPORT RESTRICTIONS WERE NOT MODERATED UNTIL
JAPANESE INDUSTRY WAS FULLY ABLE TO FACE INTERNATIONAL COMPETITION,
SIMILAR "BALANTE-OF-PAYMENTS" RESTRICTIONS WERE APPLIED IN EUROPE
AFTER WORLD WAR II, BUT THEY WERE LARGELY REMOVED IN THE EARLY 1960's
WHEN EUROPEAN CURRENCIES BECAME CONVERTIBLE. RELAXATION OF
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FINANCIAL CONTROLS IN JAPAN AND INTERNATIONAL ! {'HE YEN BEGAN
SERIOUSLY ONLY IN THE 1980's.

WITH THIS KIND OF HISTORY AND JAPAN'S TRACK RECORD, IT IS EASY
TO UNDERSTAND WHY NORTH AMERICANS AND EUROPEANS ARE SUSPICIOUS
AND CRITICAL OF JAPANESE "LIBERALIZATION" CLAIMS. FURTHERMORE, THE
HISTORICAL PATTERN HAS BEEN THAT RELAXATION OF RESTRICTIONS BY JAPAN
HAS BEEN ACHIEVED ONLY UNDER HEAVY OUTSIDE PRESSURE. UNTIL
RECENTLY, IT HAS NOT BEEN CLEAR THAT JAPANESE LEADERSHIP ACCEPTED
THE BASIC NOTION THAT JAPAN'S STAKE IN AN OPEN WORLD ECONOMY CALLS
FOR JAPAN TO MOVE ON ITS OWN INITIATIVE.

»,

AT THIS POINT, I WOULD LIKE TO CITE SOME EXAMPLES OF NON-TARIFF
IMPEDIMENTS TO TRADE. THE MOST DIFFICULT TO HANDLE ARE REGULATIONS
AND STAN'DARDS. OSTENSIBLY IMPOSED FOR HEALTH, SAFETY OR
ENVIRONMENTAL REASONS. THE TASK OF SEPARATING LEGITIMATE RULES,
REGULATIONS AND ADMINISTRATIVE PRACTICES FROM TRADE PROTECTIVE
ELEMENTS IS ALMOST IMPOSSIBLE. THE BEST GUIDELINE WE HAVE FOUND IS
THE PRACTICE FOLLOWED BY OTHER COUNTRIES SIMILARLY SITUATED.

LET ME GIVE YOU A COUPLE OF EXAMPLES. JAPANESE AUTOMOBILE .
MANUFACTURERS NEED ONLY ATTACH A LABEL TO THE VEHICLES THEY
EXPORT CERTIFYING THAT THEY MEET U.S. SAFETY STANDARDS ALTHOUGH
THEY MUST PASS THE EPA TEST REQUIREMENTS ON EMISSIONS AS DO ALL U.s.
MANUFACTURED VEHICLES, NO FURTHER DOCUMENTATION IS REQUIRED, ALTHOUGH
THERE MAY BE SPOT CHECKS OF COMPLIANCE BY THE NATIONAL HIGHWAY
TRAFFIC SAAFETY ADMINISTRATION (NHTSA). IN JAPAN, U.S. MANUFACTURERS
FACE EXTREMELY COSTLY AND TIME-CONSUMING PROCESSES FOR THEIR
VEHICLES, INVOLVING ELABORATE DOCUMENTATION AND DUPLICATE TESTING
FOR SAFETY, EMISSIONS CONTROL MEASURES AND NOISE STANDARDS,
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IN A DIFFERENCT FIELD - WHERE U.S. MANUFACTURERS ARE DOING WELL
DESPITE ONEROUS RULES AND REGULATIONS - JAPN INSISTS ON APPLYING
A POSITIVE LIST OF INGREDIENTS WHICH MAY BE USED IN COSMETICS. ONLY
THESE INGREDIENTS MAY BE USED IN IMPORTED AND DOMESTIC COSMETICS.

A LENGTHY AND EXPENSIVE PROCESS IS REQUIRED TO GET A NEW INGREDIENT
ON THIS LIST. THE U.S,, ON THE OTHER HAND, APPLIES A NEGATIVE LIST OF
INGREDIENTS WHICH LISTS ONLY THE INGREDIENTS WHICH ARE RESTRICTED.
UNLESS THE INGREDIENT IS ON THIS NEGATIVE LIST, IT MAY BE USED IN
-IMPORTED COSMETICS. FROM A FOREIGN MANUFACTURERS STAND POINT THE
PRACTICAL DKFFERENCES OF THESE DIFFERING APPROACHES 1S A FRUSTRATING
AND BUREAUCRATIC BARRIER.

/.

GIVEN THE DIFFICULTY IN DEALING WITH SUCH PROBLEMS, A SYSTEM
OF PUBLICATION, HEARING, AND APPEALS REGARDING BUREAUCRATIC DECISIONS
IS ESPECIALLY IMPORTANT. IN THE U.S. WE HAVE SUCH A TRADITION, JAPAN
DOES NOT. DECISIONS ARE USUALLY MADE BY OFFICIALS IN THE MINISTRY
CONCERNED IN CONSULTATION WITH JAPANESE INDUSTRY. THERE IS NO
OPPORTUNITY FOR OUTSIDERS TO MAKE REPRESENTATIONS BEFORE THE
DECISION AND NO ESTABLISHED RIGHT OF APPEAL AFTERWARDS. JAPANIS
NOT A LEGALISTIC SOCIETY SO THE JAPANESE HAVE MANY FEWER LAWYERS
PER CAPITA THAN WE DO AND THEY SEEM TO WANT TO KEEP IT THAT WAY.

WE CANNOT AND SHOULD NOT EXPECT TO IMPOSE OUR INTERNAL LEGAL
PROCEDURES ON OTHER COUNTRIES, BUT THE REDUCTION OF SUCH
ADMINISTRATIVE IMPEDIMENTS TO TRADE WILL BE REALIZED ONLY IF SOME
KIND OF COMPLAINT PROCEDURE IS INTRODUGCED. THE JAPANESE HAVE TAKEN
A MODEST FIRST STEP IN THIS DIRECTION BY ESTABLISHING THE OFFICE OF
THE TRADE OMBUDSMAN (THE OTO) AS RECOMMENDED BY THE WISEMEN'S
REPORT LAST YEAR. THE ESTABLISHMENT OF THE OTO UNDER THE CHIEF

95-761 0 - 82 ~ 6

~
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CABINET SECRETARY WAS A REAL BREAKTHROUGH IN THE JAPANESE SYSTEM
AND I BELIEVE THE JAPANESE GOVERNMENT HAS NOT BEEN GIVEN ADEQUATE
RECOGNITION FOR THAT AND ITS OTHER EFFORTS. THE ONE NOTABLE
EXCEPTION WAS THAT DURING THE MOST RECENT ROUND OF TRADE DISCUSSIONS
IN TOKYO THE U.S. SIDE TONED DOWN THE RHETORIC AND EXPRESSED SOME
APPRECIATION FOR STEPS WHICH HAD BEEN TAKEN, BUT AT THE SAME TIME
PRESSED FOR ADDITIONAL ACTIONS TO OPEN THE MARKET. THIS WAS A
WELCOME CHANGE FROM THE HEAVY CRITICISM FROM WASHINGTON WHICH DID
LITTLE TO PROVIDE A USEFUL ENVIRONMENT FOR NEGOTIATIONS ON TRADE
ISSUES. IT IS TOO EARLY YET TO JUDGE HOW WELL THE OTO WILL WORK,
BUT THE CONCEPT REPRESENTS A STEP FORWARD AND IT SHOULD BE WELCOMED.
rd

AS REGARDS THE OTO, IT WAS INTERESTING TO NOTE THAT OF THE
FIRST EIGHT CASES SUBMITTED TO THE OTO, SIX WERE FROM JAPANESE
IMPORTERS WHO WERE COMPLAINING ABOUT DISCRIMINATORY REGULATIONS
AGAINST IMPORTED GOODS. AS OF MID-MARCH THE OTO HAD RECEIVED 24
GRIEVANCES FROM FOREIGN AND JAPANESE IMPORTERS. IT IS MY UNDERSTANDING
THAT 10 CASES HAVE BEEN RESOLVED, UNDER THE TRADE STUDY GROUP
ARRANGEMENT WE ARE ASKING THE OTO TO GIVE US COMPLETE INFORMATION
ON THE CASES IT HANDLES, TO INCLUDE SPECIFICS ON HOW THE CASES
WERE SETTLED.

THE OTO IS VIEWED AS A POSITIVE STEP IN DEALING WITH ROUTINE
CUSTOMS AND REGULATORY INCONSISTENCIES BUT I DO NOT EXPECT THAT THE
OTO WILL BE THE MOVING FORCE IN RESOLVING ANY OF THE SO-CALLED "BIG
TICKET ITEMS" WHICH MUST CONTINUE TO BE ADDRESSED AT THE GOVERNMENT-
TO-GOVERNMENT LEVEL.

THE SECOND MOST IMPORTANT ACTION WAS THE ACCELERATED EFFECTIVE
DATE OF TARIFF REDUCTIONS AGRI;JED TO BY JAPAN IN THE GATT NEGOTIATIONS,
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THERE ARE NOT MANY CUTS WHICH WILL HAVE A MAJOR IMPACT ON OUR TRADE
BALANCE BUT IT IS A BONUS IN TRADE LIBERALIZATION WHICH MOVES IN THE
RIGHT DIRECTION.

THE SO-CALLED "IMPROVEMENTS" IN NON-TARIFF BARRIERS WHICH THE
ESAKI MISSION EXPLAINED HERE IN WASHINGTON EARLIER THIS YEAR WERE
A DISAPPOINTMENT TO THE U.S, TRADE NEGOTIATORS. SOME OF THE
IMPROVEMENTS REPRESENTED ACTIONS ALREADY TAKEN AND MOST OF THEM
WERE DESCRIBED IN SUCH GENERAL TERMS THAT WE WILL HAVE TO WAIT FOR
MEETINGS BETWEEN OUR INDUSTRY GROUP REPRESENTATIVES AND THE
RESPONSIBLE MINISTRIES BEFORE WE CAN JUDGE THE VALUE OF THE

.

"IMPROVEMENTS", ONCE AGAIN, A MODEST STEP BUT A POSITIVE ONE,

LATER THIS MONTH THE JAPANESE GOVERNMENT IS EXPECTED TO
ANNOUNCE ANOTHER PACKAGE OF TRADE LIBERALIZATION MEASURES IN AN
EFFORT TO SATISF.Y FOREIGN PRESSURES EXPECTED AT THE ECONOMIC
SUMMIT MEETING SCHEDULED FOR JUNE. EVERY LITTLE BIT HELPS OF COURSE,
BUT THE BASIC ISSUE WHICH ALWAYS SEEMS TO REMAIN IS THE OVER-ALL
JAPANESE ATTITUDE TOWARD IMPORTED GOODS. AS MY COUNTERPART AT
THE CANADIAN .CHAMBER OF COMMERCE IN JAPAN RECENTLY POINTED OUT:

".eee. . THOSE TRADING COMPANY REPRESENTATIVES WHO SECURE THE
SUPPLY OF RAW MATERJALS ARE 'HEROES', THOSE PEOPLE WHO IMPORT
FINISHED PRODUCTS IN COMPETITION WITH JAPANESE INDUSTRY ARE
PRACTICALLY TRAITORS,"

INCIDENTALLY, THE PRESIDENT OF THE CANADIAN CHAMBER OF
COMMERCE, MR. S.J. KAUFMANN WROTE A FINE ARTICLE FOR THE JAPAN TIMES
NEWSPAPER AND WITH HIS PERMISSION I HAVE APPENDED A COPY OF IT TO MY
STATEMENT, I COMMEND IT TO YOU AS A WELL-WRITTEN STATEMENT OF
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ATTITUDINAL PROBLEMS WHICH ARE SO TROUBLESOME TO THE FOREIGN

BUSINESSMAN IN JAPAN,

THE U.S. GOVERNMENT HAS BEEN PUTTING ITS PRIMARY EMPHASIS
ON DEMANDING THE FURTHER OPENING OF THE JAPANESE MARKET. WAGING
A ST:EADY, RHETORICAL AND ALMOST EMOTIONAL CAMPAIGN AGAINST NON-
TARIFF BARRIERS, AND EVEN STRUCTURAL OR CULTURAL BARRIERS., THE
INSISTENT TONE HAS REFLECTED DEEP FRUSTRATION WITH SLOW PROGRESS
IN THE PAST, AND A FEELING OF HAVING BEEN OUT-MANEUVERED.

THOSE OF US IN THE ACCJ CAN WELL UNDERSTAND THAT FRUSTRATION,
.MANY IN THE ACCJ HAVE BEEN INVOLVED FOR FIVE YEARS IN TRYING TO
REDUCE NTBs THROUGH BOTH THE AMERICAN CHAMBER AND THE BI-NATIONAL
TRADE STUDY GROUP, THE SLOW PACE, HOWEVER, 1S NOT WHOLLY THE FAULT
OF THE JAPANESE. TO IDENTIFY SPECIFIC BARRIERS ACCURATELY GENERALLY
REQUIRES BOTH TIME-CONSUMING FACTUAL RESEARCH, AND THE FULL
COOPERATION OF THE COMPANIES AFFECTED. RELATIVELY FEW COMPANIES,
JAPANESE OR FOREIGN, ARE WILLING TO UNDERTAKE THE WORK INVOLVED,
AND AT THE SAME TIME EXPOSE THEMSELVES TO THE REAL OR IMAGINED
POSSIBILITY OI:‘ RETALIATION. THE JAPANESE AGENTS OR ADVISORS OF FOREIGN
COMPANIES WILL INVARIABLY ADV1ISE THEM NOT TO ROCK THE BOAT.

EVEN WHEN CLEARLY IDENTIFIED, THE NEGOTIATIONS INVOLVED IN
REMOVING NON-TARIFF BARRIERS TEND TO BE LONG AND DIFFICULT. THE LOWER
LEVEL BUREAUCRATS MOST FAMILIAR WITH THE PROBLEM ARE, GENERALLY
LIKE MOST LOWER LEVEL BUREAUCRATS, RELUCTANT TO CHANGE THEIR WAYS.
FURTHERMORE, GENUINE POLICY TRADE-OFFS ARE OFTEN INVOLVED (FOR
EXAMPLE, MORE EFFICIENT TESTING VERSUS SEVERE HEALTH OR SAFETY

STANDARDS),
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WHAT IS THE ACCJ DOING ABOUT ALL OF THIS ON A DAY-TO-DAY BASIS

IN JAPAN?

FIRST, WE ARE WORKING VERY HARD AT TRYING TO PERSUADE THE
JAPANESE BUSINESS COMMUNITY THAT IT IS IN JAPAN'S OWN INTERESTS AND THE
INTEREST OF THE BUSINESS COMMUNITY TO RESPOND TO THE HEAVY
CRITICISM NOW BEING DIRECTED TO JAPAN BY VIRTUALLY ALL OF ITS' TRADING
PARTNERS. WE TRY DO MAKE THE POINT THAT IT IS NOT JUST THE UNITED
STATES WHICH HAS BEEN CRITICAL ABOUT JAPAN'S CLOSED MARKET PLACE,
BUT EVEN STRONGER CRITICISM HAS COME FROM THE EUROPEAN COUNTRIES
AND FROM ITS OWN ASIAN NE‘fGHBéé§~"TA1WAN's EXCLUSION OF MANY
JAPANESE IMPORTS IS AN EXAMPLE OF AN ASIAN NEIGHBOR'S FRUSTRATION.

1 REMIND MY JAPANESE BUSINESS COUNTERPARTS THAT JAPAN HAS BEEN THE
GREATEST BENEFICIARY OF THE FREE WORLD TRADING SYSTEM OVER THE
PAST 30 YEARS BUT THE TIME HAS COME FOR JAPAN TO TAKE A MORE RESPONS-
IBLE AND A MORE OUTGOING ROLE IN THE TRADING EQUATION,

4

SECOND, WE ARE TRYING TO MAKE OUR JAPANESE FRIENDS RECOGNIZE
THAT FOR THE UNDERSTANDABLE REASONS THEIR GAME FOR THE PAST 30
YEARS HAS BEEN TO SELL IN THE INTERNATIONAL MARKET PLACE AND TO BUY
AT HOME AS REGARDS MANUFACTURED GOODS. WE ARE TRYING TO MAKE THEM
UNDERSTAND THAT JAPAN'S TRADING PARTNERS ARE NOW SAYING THAT THE
INTERNATIONAL TRADING ENVIRONMENT HAS CHANGED AND THAT IF JAPAN
WISHES TO CONTINUE TO SELL IN THE INTERNATIONAL MARKET PLACE IT MUST

ALSO BUY IN THE INTERNATIONAL MARKET PLACE,

THAT OBSERVATION OF COURSE RELATES PRIMARILY TO MANUFACTURED
GOODS. IT IS FUNDAMENTAL TO JAPAN'S ECONOMY THAT IT CONTINUE TO
IMPORT RAW MATERIALS BECAUSE IT HAS NO NATURAL RESOURCES OF ITS OWN.
WE MUST EXPECT THAT JAPAN WILL CONTINUE TO BE EXPORT ORIENTATED

I
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BECAUSE OF THIS FUNDAMENTAL CHARACTERISTIC OF ITS GEOGRAPHY. ON
THE OTHER HAND, WITH THE HIGH POTENTIAL WHICH EXISTS IN THE JAPANESE
MARKET, WE THINK IT IS QUITE POSSIBLE(FOR JAPAN TO ACCEPT A MUCH LARGER
SHARE OF IMPORTED GOODS AND TO PROVi‘DE SOME BENEFITS TO THE JAPANESE

CONSUMER WHERE OUR PRODUCTS CAN BE COMPETITIVE.

AS YOU WOULD EXPECT, WE BELIEVE THAT MANY U.S. PRODUCTS CAN
BE COMPETITIVE IN THE JAPANESE MARKET PLACE PROVIDED WE CAN GET PAST
THE REGULATORY BARRIERS AND THE SOCIETAL BARRIERS AND CAN PENETRATE
THE TIGHT WEBB OF RELATIONSHIPS BETWEEN JAPANESE COMPANIES, WE KNOW
:I‘HlS CAN BE DONE BY AMERICAN COMPANIES BECAUSE WE HAVE MANY COMPANIES
IN THE ACCJ WHICH OFFER VISIBLE EVIDENCE-THAT SUCCESS IS POSSIBLE IN

JAPAN,

THIRD, WE ARE REACHING OUT TO THE JAPANESE GOVERNMENT IN CLOSE
COOPERATION WITH OUR OWN U.S. EMBASSY TO PROVIDE INFORMATION ABOUT
HOW U.S. COMPANIES SEE THEIR PROBLEMS IN JAPAN'S MARKET PLACE. IN AN
EFFORT TO COOPERATE AND TO FIND WAYS OF REDUCING THE TRADE FRICTION
PROBLEM WE ASK THE JAPANESE GOVERNMENT AGENCIES TO EXPLAIN TO US
WHERE WE HAVE_MSUN’DERSTANDINGS ABOUT THEIR LAWS AND PRACTICES AND
AT THE SAME TIME ASK THEM TO ACCEPT OUR EVIDENCE OF DISCRMNATORY__
PRACTICES AND TAKE APPROPRIATE ACTION TO REDUCE OR REMOVE THOSE
UNOFFICIAL BUT VERY REAL TRADE BARRIERS.,

IT IS, AFTER ALL, IN THE INTEREST OF THE U.S. COMPANIES ALREADY
IN JAPAN TO REDUCE TRADE BARRIERS AND TO ELIMINATE ALL THE TALK ABOUT
TRADE FRICTION, NOT ONLY WILL THIS ENHANCE OUR OWN BUSINESS. ’
OPPORTUNITIES, BUT SHOULD PROVIDE OPPORTUNITIES FOR MANY MORE

AMERICAN COMPANIES TO DO WELL IN THE JAPANESE MARKET PLACE. TO THAT
AN
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END, THE CHAMBER IS NOW ENGAGED IN A JOINT STUDY EFFORT WITH THE
TRADE STUDY GROUP, THE JAPAN EXTERNAL TRADE ORGANIZATION AND THE
KEIDANREN, THE ASSOCIATION OF MAJOR JAPANESE CORPORATIONS, TO .
IDENTIFY POTENTIAL AREAS IN THE JAPANESE ECONOMY WHERE AMERICAN
FIRMS MIGHT FIND PARTICULARLY ATTRACTIVE MARKET OPPORTUNITIES. THIS
STUDY WIL;; FOCUS IN LARGE MEASURE ON THE SERVICES SECTOR BECAUSE
PREVIOUS STUDIES BY THE CHAMBER WERE PRIMARILY DEVOTED TO THE
MANUFACTURING SECTOR.,

OUR MESSAGE TO AMERICAN COMPANIES IS THAT THE JAPANESE MARKET
PLACE HAS QGH POTENTIAL FOR THOSE COMPANIES WHO WILL ESTABLISH A
PHYSICAL PRESENCE IN JAPAN AND MAKE THE APPROPRIATE FRONT END
INVESTMENT NECESSARY TO GET STARTED. WE ACKNOWLEDGE THAT THE HIGH
COST OF LIVING IN JAPAN REQUIRES AN ABOVE AVERAGE UP FRONT INVESTMENT
AND IMMEDIATE, .SHORT TERM RECOVERY OF THAT INVESTMENT 1S NOT THE NORM

IN JAPAN.

ON THE OTHER HAND, WE CITE THE PREVIOUS MAJOR STUDY BY THE
CHAMBER IN 1979 WHICH PROVIDED EVIDENCE THAT AMERICAN COMPANIES
WHICH HAD INVESTED IN MANUFACTURING FACILITIES IN JAPAN HAD, OVER A
PERIOD OF TEN YEARS, AVERAGE MORE THAN 18% RETURN ON THEIR .
INVESTMENT. WE BELIEVE THAT KIND OF OPPORTUNITY IS STILL AVAILABLE
IN JAPAN FOR AMERICAN COMPANIES WHO MAKE THE RIGHT KIND OF EFFORT

AND INVESTMENT.

BEYOND THESE MESSAGES WE OFFER A NUMBER OF ACCJ PUBLICATIONS
WHICH DESCRIBE AMERICAN BUSINESS EXPERIENCE IN JAPAN, REPORTS BY
THE TRADE STUDY GROUP AND A NUMBER OF BOOKLETS WHICH PROVIDE
INVALUABLE PRACTICAL ADVICE TO THOSE WHO ARE CONSIDERING ENTERING
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THE JAPANESE MARKET. FINALLY, WE OFFER THEM OUR ADVICE AND COUNSEL
AS A CHAMBER IN THE INTEREST OF HELPING THEM IDENTIFY THEIR MARKET

POTENTIAL IN JAPAN.

I URGE THIS COMMITTEE TO RECOGNIZE THAT SOME VERY POSITIVE STEPS
HAVE BEEN TAKEN BY THE GOVERNMENT OF JAPAN IN RECENT MONTHS TO
RESPOND TO CRITICISM FROM ITS TRADING PARTNERS., FIRST, IT IS MY
PERSONAL OBSERVATION THAT THE POLITICAL LEADERSHIP IN JAPAN HAS
RECEIVED THE STRONG MESSAGE FROM THE POLITICAL LEADERSHIP IN THE
UNITED STATES AND IN EUROPE AND THE i’RIME MINISTER HAS PUBLICLY
) COMMITTED HIMSELF TO ACTIONS WHICH WILL MAKE THE JAPANESE MARKET
MORE OPEN TO IMPORTED GOODS. LAST FALL PRIME MINISTER SUZUKI STATED
THAT HE WOULD REALIGN HIS CABINI;‘.T TO INSURE THAT HIS MINISTERS WERE
SUPPORTIVE OF THE NEED TO RESOLVE THE TRADE ISSUE AND HE DID JUST THAT.
STARTING LAST YEAR THERE WAS CONSIDERABLE LIBERALIZATION OF
CURRENCY REGULATIONS AND iQESTRICTION ON FOREIGN EQUITY IN JAPANESE
COMPANIES. THE LIS’I; -OF 99 TRADE BARRIERS WAS PUBLICIZED AND A PUBLIC
COMMITMENT WAS MADE TO CHANGE A NUMBER OF REGULATIONS WHICH AFFECTED
IMPORTED GOODS AND THE OTO WAS QUICKLY PUT IN FiLACE. THE PRIME
MINISTER HAS DIRECTED THE FAIR TRADE COMMISSION TO EXAMINE THE -
DISTRIBUTION SYSTEM WITH A VIEW TO REMOVING INEQUITIES FOR FOREIGN
FIRMS. THE MAJOR ASSOCIATION OF LARGE JAPANESE CORPORATIONS IS ACTIVELY
ASKING THE BUSINESS COMMUNITY TO SUPPORT THE GOVERNMENT MORE TO
TRULY OPEN THE MARKET PLACE. THE MINISTER OF INTERNATIONAL TRADE
" AND INDUSTRY HAS REQUESTED THE JAPANESE BUSINESS COMMUNITY TO SUPPORT

THIS NEW PROGRAM OF OPENING THE MARKET PLACE.

I THINK IT IS REGRETTABLE THAT WASHINGTON GENERALLY SEEMS TO
GIVE VIRTUALLY NO CREDIT TO JAPAN FOR ANY OF THESE ACTIONS. IN MY VIEW
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SOME ENCOURAGING WORDS WOULD HAVE BEEN HELPFUL EVEN AS WE WERE
PRESSING STRONGLY FOR ADDITIONAL ACTION. ADMITTEDLY, THE JAPANESE
GOVERNMENT HAS NOT MOVED AS QUICKLY AS WE WOULD LIKE ON SUCH BIG
TICKET ITEMS AS TOBACCO, LEATHER, CITRUS OR AGRICULTURE, BUT I HAVE
HIGH CONFIDENCE THAT THEY WILL TAKE FURTHER STEPS TO OPEN THEIR
MARKETS FOR THESE PRODUCTS., WE MUST RECOGNIZE THAT TACKLING THESE
COMMODI'-I‘Y AREAS HEAD ON WILL CAUSE SEVERE DISRUPTION AND PROBABLY

' UNEMPLOYMENT TO SOME SECTIONS OF THE JAPANESE ECONOMY AND CAN BRING
SEVERE POLITICAL PENALTIES TO THE LIBERAL DEMOCRATIC PARTY.

I PERSONALLY BELIEVE THE PRIME MINISTER AND THE LIBERAL

. DEMOCRATIC PARTY ARE DEDICATED TO OPENING THE JAPANESE MARKET PLACE
BUT WE MUST RECOGNIZE THAT THESE PRO%LEMS HAVE TO BE RESOLVED WITHIN
JAPAN'S POLITICAL FRAMEWORK AND INSTANT, DEMOCRATIC CHANGE SHOULD

NOT BE EXPECTED.

WELL NOW, LET'S SUPPOSE THAT THE GOVERNMENTAL TRADE BARRIERS
DO COME TUMBLING DOWN AND ADDITIONAL AMERICAN COMPANIES STEP UP THEIR
EFFORTS TO EXPORT THEIR GOODS TO JAPAN. CAN WE EXPECT AN IMMEDIATE
OR EVEN SHORT TERM IMPROVEMENT IN THE UNFAVORABLE TRADE BALANCE
SITUATION WIPH JAPAN? MOST OF US THINK NOT - FOR SEVERAL REASONS:

FIRST, OUR EUROPEAN FRIENDS IN PARTICULAR WANT TO INCREASE THEIR
SHARE OF THE JAPANESE MARKET SO OUR INTERNATIONAL COMPETITION IN THE
JAPANESE ARENA WILL BE EVEN MORE SEVERE IN A MORE OPEN MARKET.

SECOND, RECOGNIZING THE PROBLEMS IN JAPAN'S ECONOMY AT PRESENT,
DOMESTIC DEMAND IS SLUGGISH AND WE SHOULD NOT EXPECT GREAT CONSUMER
DEMAND FOR OUR GOODS JUST TO SATISFY OUR DEMANDS FOR A BETTER TRADE

BALANCE.
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THIRD, MOST AMERICAN COMPANIES ARE NOT EXPORT-ORIENTATED AND
FOR THOSE INTERESTED IN JAPAN IT WILL TAKE SOME TIME FOR T!:(E ACCJ, THE
U.S, GOVERNMENT AND THE JAPANESE GOVERNMENT TO PERSUADE THESE
COMPANIES THAT THE SITUATION AND THE RULES OF THE GAME IN JAPAN HAVE
CHANGED AND THEY SHOULD COME BACK AND TAKE ANOTHER LOOK AT THEIR

POTENTIAL IN JAPAN'S MARKET PLACE.

THE PROBLEMS WE FACE IN OUR ECONOMIC RELATIONS WITH JAPAN ARE
NOT GOING TO BE SOLVED EASILY OR QUICKLY. WE NEED A LONG TERM APPROACH
WHICH IS CONSISTENT WITH THE BASIC OBJECTIVES OF MAINTAINING THE FREE
WORLD'S OPEN TRADING SYSTEM AND IMPROVING RELATIONSHIPS WITH OUR

MAJOR ALLY IN THE FAR EAST.

WITHIN THIS FRAMEWORK OF U.S. NATIONAL INTERESTS, WE MUST PERSIST

IN OUR NEGOTIATIONS WITH THE JAPANESE TO OPEN THEIR'MARKETS. HOWEVER,
THE ACCJ DOES NOT BELIEVE THAT ADDITIONAL LEGISLATIVE AUTHORITY 1S
EITHER NECESSARY OR DESIRABLE. A NEW SET OF TRADING RESTRICTIONS IN
LAW PROBABLY WOULD BE MISUNDERSTOOD BY OUR GLOBAL TRADING PARTNERS,
MISUSED FOR PROTECTIVE OR RETALITORY PURPOSES, AND WOULD ?E VIEWED

AS A U.S. STEP TOWARD BILATERALISM AND UNI-LATERAL DETERMINATION OF
RECIPROCITY AND ACCESS AND AWAY FROM MULTI-LATERALISM AND CONTINUVING

LIBERALIZATION OF TRADE.

INSTEAD OF ADDITIONAL LEGISLATIVE ACTION, WE THINK THE CONGRESS
SHOULD CHARGE THE PRESIDENT AND THE EXECUTIVE BRANCH TO USE THE
AMPLE POWERS AVAILABLE IN VARIOUS TRADE LAWS AND THE EXISTING
INTERNATIONAL ORGANIZATIONS TO PERSUADE THE JAPANESE THAT THEIR OWN
BEST INTERESTS WILL BE SERVED BY TRULY OPENING THEIR MARKET PLACE.
TO BUTTRESS THIS CONCLUSION, CONGRESS SHOULD SET UP A FORMAL
REPORTING AND MONITORING SYSTEM IN COORDINATION WITH THE EXECUTIVE
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BRANCH TO TRACK PROGRESS BEING MADE IN ACHIEVING MUTUALLY
SATISFACTORY ACCESS TO THE JAPANESE MARKET. WE BELIEVE THAT THE
LEGISLATIVE RECORD SHOULD RI;}?‘LECT CONGRESSIONAL INTENT THAT

SECTION 301 APPLY EQUALLY TO SERVICES AND INVESTMENT AS TO MERCHANDISE

TRADE.

FOR LONGER TERM SOLUTIONS, WE MUST TAKE ACTION ON THE AMERICAN
SIDE TO IMPRCVE U.S. COMPETITIVENESS IN MANUFACTURED GOODS AND TO
EXPAND THE U.S. PRESENCE IN JAPAN IN THE TRADE, INVESTMENT AND SERVICES
SECTORS. AT THE SAME TIME, WE MUST INTENSIFY OUR DIALOGUE TO
PERSUADE THE JAPANESE GOVERNMENT THAT JAPAN IS NO LONGER VIEWED AS
.A POOR, WEAK AND YVULNERABLE COUNTRY AND THEREFORE JAPAN MUST:

-RECOGNIZE THE IMPORTANCE TO JAPAN AS WELL AS THE FREE WORLD
OF MAINTAINING THE OPEN TRADING SYSTEM;

-EXERCISE LEADERSHIP IN KEEPING THE SYSTEM OPEN BY SETTING AN
EXAMPLE IN REDUCING AND REMOVING NON-TARIFF IMPEDIMENTS TO TRADE,

INVESTMENT AND SERVICES;

-

-~CONVINCE THE JAPANESE BUSINESS COMMUNITY THAT MAJOR EFFORTS
MUST BE MADE TO INTERNATIONALIZE THE THINKING OF THE CONSUMERS; TO-
MODIFY THE ATTITUDES OF THE BUREAUCRATS, BUSINESSMEN AND THE
GENERAL PUBLIC TOWARD IMPORTS AS AN ESSENTIAL COUNTERPART TO

EXPORTS; AND

~TAKE THE INITIATIVE TO EXPAND OPPORTUNITIES FOR FOREIGNERS
TO PARTICIPATE IN THE GOVERNMENT RULE-MAKING PROCESS AS IT AFFECTS
IMPORTS, SERVICES AND INVESTMENT.
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IN CONCLUSION MR. CHAIRMAN, I WANT TO EXPRESS OUR ACCJ
APPRECIATION TO YOU, THE COMMITTEE AND OTHER MEMBERS OF THE
CONGRESS, BOTH SENATE AND HOUSE FOR YOUR INTEREST IN THE AMERICAN
BUSINESS COMMUNITY PROBLEMS IN TRADING WITH JAPAN. WE ARE GRATEFUL

FOR YOUR INTEREST AND WE SOLICIT YOUR CONTINUING SUPPORT.

WE BELIEVE THAT THE CURRENT, POSITIVE ATTITUDE OF JAPAN'S
POLITICAL LEADERSHIP OFFERS THE BEST ENVIRONMENT IN A LONG TIME FOR
OUR U.S. NEGOTIATORS TO RESOLVE MANY OF THE REGULATORY AND MARKET
ACCESS PROBLEMS WHICH HAVE PLAGUED US IN JAPAN. WE BELIEVE MAJOR
ACHIEVEMENTS ARE QUITE POSSIBLE AND MOST PROBABLE AND ADDITIONAL
LEGISLATION WILL NOT BE REQUIRED TO OBT;}IN THESE IMPROVEMENTS.

I APPRECIATE THE OPPOi?TUN'ITY TO APPEAR BEFORFJ YOU TODAY.

1 WELCOME THE OPPORTUNITY TO RESPOND TO YOUR QUESTIONS.
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From The Japan Times dated 21 March, 1982

WHAT REALLY BOTHERS FOREIGN BUSINESSMEN
IN JAPAN

Trade becomes New Nationalism, and Changes Have to Be in Basic Attitudes
By S.J. Kaufmann

(Mr. Kaufman is Chief Executive Officer of MacMillan Jardine (Japan) Ltd.,
which represents MacMillan Bloedel Ltd. and Export Sales Co., Ltd.,

both of which have a long history of selling in Japan., Mr. Kaufmann is a
former official of the Canadian Department of Industry, Trade and Commerce
and served in the Canadian Embassy, Tokyo, from 1970 to 1974. He has
lived in Japan for nine years off and on. He is fluent in Japanese and is

the current president of the Canadian Chamber of Commerce in Japan. The
following article reflects his own personal view, not the chamber's

opinion. - Editor) .

I would like to offer a Canadian perspective on the trade dispute
between Japan and the United States. ’

Japan has a long history of civilization. Art, literature, religion,
commerce, industry and crafts all reached sophisticated levels early in
Japan. Since the end of the war, Japan has opened up to international
relations and trade with spectacular success. Japan is now on the verge of
making truly significant contributions to the development of world history with
an unprecedented impact beyond its borders. This is exciting foxr Japan and
for countries like Canada on the Pacific rim in a position to reap the full
benefits of this stimulus from a vital and dynamic Japan.

Japan's success has been based on the free trade flow of technology
and trade. Despite Japan's heavy protectionism in the '50s and '60s, Japan
was able to benefit from the free trade system. This free trade system is
now threatened.

American Attitude Unfair

The reaction of Japanese politicians and public to the recent Esaki
mission to the United States is one of indignant rejection of the notion that
Japan is a closed market,

This attitude is not rea?uy fair or realistic, It shows a lack of
understanding of the United States and of Japan's own position. The United
States is not fundamentally obliged to buy Japanese products no matter how
competitive these products are. Any government's fundamental obligation is
to its national interest. Today the United States, the economic and
technological benefactor of Japan, is hurting badly.

Japan has removed many of the trade barriers which existed before.
However, Americans remember the many and various ways in which Japan
protected its weak and growing industries until they were able to defend
themselves. There is a natural tendency to want to do the same thing in the
U.S. today to protect weaker U.S. industries and give them a chance to

(Appendix to Congressional Testimony of L,F, Snowden, President, ACCJ)
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recover. The brilliant success of the Japanese automobile industry cannot be
blamed for the low productivity increases in the U.S, industry. However,
reducing the level of imports would certainly help the U.S. industry today.

It is also a fact that most Americans who struggled with Japan Inc.
through the '60s are suspicious of Japanese trade liberalization. Furthermore,
the U.S. is not the only country complaining about the closed nature of the
Japanese market. The EEC, Taiwan, Hong Kong, Southeast Asia, Australia
and others have the same complaint, B

Market Here More Closed

Frankly, I feel Japan is a more closed market than the U.S. even today.

Some of this is cultural and can't be changed, but to a large degree, attitudes
and policies in Japan can change to accommodate the realities of a strong and
confident Japan.

To those Japanese who genuinely believe that their market cannot
meaningfully be opened further at this time I would like to describe my
experience in forest products, Japan's second largest import after oil.

The world trade in forest products is overwhelmingly in the form of
sawn lumber, pulp and paper, in other words, semifinished and finished
goods., Japan, however, has the lion's share of the trade in forest product
raw materials, logs and chips, and is a relatively small participant in the
trade in manufactured products, i.e. less'than 3 percent of the world's
imports of sawn lumber, less than 1 percent of the world's imports of plywood
and 70 percent of the world's imports of logs.

The dominant philosophy inthe Japanese forest products sector is
to import raw materials for processing in Japan - a form of "kako boeki"
(importing raw materials and exporting processed goods). Imported
manufactured wood products are less than 3 percent of Japan's total
consumption. Yet at this very moment, there is a serious move afoot by
politicians and elements in the trade to establish an "importers union" under
government guidance to control the increase in wood product imports.

The Japanese domestic distribution system for paper is dominated
by subsidiaries of the major Japanese paper manufacturers. The paper manu-
facturers, their subsidiary distributors, the major consumers and the trade
press have traditionally been very close under the administrative leadership -
of the Ministry of International Trade and Industry. About a year ago an
"Import association”" was formed to ensure "an orderly flow" of forest products
into Japan. This sounds honorable in theory, but in practice implies some
degree of control of trade,

Book E£xemplifies Atmosphere

Recently a book was published called "Kami no Kieru Hi" (The Day When
Paper Disappears), attributed to the previous director of the paper industry
section of MITI., This book implies that foreign companies are plotting
against Japan, that paper imports threaten Japan's freedom of speech, and
that companies that buy imported paper are a disgrace to Japan. The solution
is for the trade to unite behind MITI's leadership. Considering the person
who wrote it, this book is, to say the least, disturbing to companies such as
ours which have a long history of stable dealings in Japan.
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I was upset by the book but found on further consideration that this
kind of atmosphere can be found in many market sectors in Japan. Companies
importing products which are not raw materials but which compete seriously
with Japanese products can be subject to this kind of ostracism from the
industrial sector to which they belong. In "Kami no Kieru Hi" those trading
company representatives who secure the supply of raw materials are "heroes",
Those people who import finished products in competition with Japanese
industry are practically traitors,

Whereas in North America an importer would be concerned only with
potential profits from importing a competitive Japanese product, the Japanese
importer is concerned about the impact of the imported product on the domestic
sector to which he belongs. He is subject to MITI "guidance" so an import
share of the size comparable with that of Japan-made cars or televisions in
the United States would not be possible here. Despite Japanese government
statements about welcoming imports, books like "Kami no Kieru Hi", allegedly
written by an active bureaucrat, create suspicions about the attitudes and
practices of government officials at many levels,

It is unfair to generalize. I have known some outstanding internationlist
Japanese government officials, However, to a large extent, government
activity has been a major cause of the low level of manufactured imports in
Japan and consumers have not really fought Tor their rights to enjoy cheaper
imported products. Tariff barriers exist everywhere, but in Japan there is
little pressure fromn lobby groups to have tariffs lowered. The recent across-
the-board reductions in tariffs are largely nominal, For example, the tariff
for linerboard goes from 12 percent to 11.8 percent. '

Bureaucratic regulations can often be an even greater barrier to trade.
Some time ago the Canadian plywood industry tried to obtain acceptance in
Japan for its softwood plywood, made from a species group not used for plywood
manufacture in Japan. For a number of years a succession of Japanese
government officials, university professors, etn., were invited to Canada at
Canadian expense to study the standards and quality~-control system in use in
Canada and based on which Canada exports plywood throughout the world.

It was anticipated that the Japanese code would be revised in order to
accommodate Canadian softwood plywood. The main end use intended was the
two-by~four building sector, the dominant end use for Canadian softwood plywood
in world markets. However, the Japanese code was written in such a way as to
specifically exclude Canadian softwood plywood dn an irrelevant technicality., -
Apparently this plywood code is under review again, but with examples like this
it should not surprise anyone that statements by the Japanese government that
certain NTBs are under study do not arouse enthusiasm from trading partners.
In contrast, Misawa Homes obtained approval for its entire building system
in Canada in three to four months.

Complex Inspection Procedures

It should be noted, too, that for Canadian plywood to be used in two-by~four
construction, even if approved under the Japanese code, there are complicated
inspection procedures required in Japan which duplicate what is done in Canada.
Furthermore, each sheet of plywood has to be stamped on its face. If observed,
this would significantly increase the cost of plywood to the consumer. A
similar impractical reinspection system for lun ser is largely ignored by the
trade, but why have it in the first place?
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There are undoubtedly explanations for the many restrictions and
regulations which exist in Japan. Japan has the sovereign right to establish
whatever regulations it wants. There are bureaucratic struggles between
Japanese ministries. Certain agricultural or industrial segtors have heavy
political clout, etc.

But this is not the time to explain the reasons for trade barriers.
Furthermore, a publicity campaign to convince foreigners that the Japanese market *
is really completely open, or gestures such as the "67 items" which at least in
the case of plywood avoid most of the basic problems, or nominal tariff
reductions, will only increase suspicions abroad.

Instead, in view of Japan's large surplus, the Japanese government
should take real initiatives, set real targets for manufactured goods imports,
discourage the "import union syndrome" and the unnecessary bureaucratic
regulations and restrictions, and take strong positions against petty interest groups.

Exports Equal Victory

Above all, the government should launch a propoganda campaign domestically

against the attitudes that no longer belong in today's Japan: isolationism,
mercantilism, "shimaguni konjyo" (insularism), "kako boeki-ism," and the siege
mentality. -+ -

Too many Japanese see trade as a form of nationalistic competition -
exports are a victory for Japan ingenuity and diligence. Imports of manufactured
products are too often seen as a defeat caused by some Japanese deficiency, or
natural disadvantage. The view of trade as a means of improving living standards
through the international division of labor is far less prevalent in Japan than in
the West. If Europe or the United States should suddenly establish a
competitive advantage over Japan in a major and growing Japanese industrial
sector - such as automobiles or electronics - what would be Japan's response?

I urge some soul-searching on the part of Japanese government and
industry, some dramatic practical steps. The alternative may be a restriction
in the free exchange of products and technology which is the lifeblood of the
Japanese economic miracle.

I offer this advice as a Canadian because the Canadian economy is
dependent on the continued success of the Japanese miracle. Iam concerned
that Japan is steering a course that will cause damage to Japan's interests
as well as Canada's. I offer the advice also as an admirer of Japanese culture -
original, dynamic, creative, oriented toward the pursuit of excellence, with
so much to contribute if only it would have the courage to truly open up.
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Senator DANFORTH. Clearly, there are a number of areas where
the United States should be becoming more competitive. And, hope-
fully, it is. It is also clear, I think, that where we are competitive
where we can produce a competitive product and sell it at a com-
petitive price, we are still kept out of the depth. Maybe you are
right. This constant begging and pleading and whining is going to
be sufficient, but it seems to me to have a more systematic ap-
proach is really desirable. But there are just a limited number of
times that you can %o over and ask the things, to plead the things
or threaten without losing all credibility.

We have sent over, as you know, an endless parade of American
officials—Cabinet members, Members of the Congress—to tell the
Japanese that we want changes. There have been a few, but it’s
just an unending problem.

And I also want to say this about my bill. It is not exclusively
aimed at Japan. I think it has been viewed as that as we have a
serious problem with Japan, but it really isn't. It's aimed at creat-
ing an ongoing mechanism to open up the market in Japan,
Canada, Europe, wherever. It seems to me that to have a mecha-
nism or tools available is just a better way of handling it than to
use the gripe method with international relations.

I am sorry to say that I have got 3 minutes left to get over to the
floor to vote. And I am going to have to leave. But I hope Senator
Heinz is on his way right now. If you will stay where you are, we
will not take a break, and Senator Heinz should be here soon.

Senator HEeiNz. Do any members of the committee have any
questions? [Laughter.]

As far as | know, it was an excellent presentation.

General SNowDEN. Thank you very much. [Laughter.]

. We are in agreement at that point, Senator. [Laughter.]

Senator HEINz. I understand that Senator Danforth has finished
his questions. I thank you for being an extraordinarily good wit-
ness.

General SNowDEN. Thank you. May I apologize to you, sir, be-
cause | heard your request to the witnesses today. I am unable to
respond to you in the details because having said that we don'’t
want any legislation at all, we didn’t agonize over all those words
that are customarily done in this legislative process. We under-
stand your concerns.

Senator HeINz. There's alway room for the church in the con-
vgrtec}{ One of these days we hope we can welcome you to the
church.

General SNowbDeEN. Well, I thank you very much. We have
:hu]rches over there, too. We would like to see you there. [Laugh-
er,

Senator Heinz. Thank you.

General SNowDEN. Thank you.

Senator HeiNz. Our next witness is Mr. Steve Koplan.

STATEMENT OF STEPHEN KOPLAN, LEGISLATIVE
b REPRESENTATIVE, AFL-CIO

Mr. KoprLAN. I hope this goes as smoothly, Senator.
Senator Heinz. There might be another vote.

95-761 0 - 82 - 7
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Mr. KopLAN. Mr. Chairman, with me is Elizabeth Jager, trade
economist of the AFL-CIO, who I am -sure is no stranger to this
subcommittee.

The AFL-CIO appreciates this opportunity to present its views
on S. 2094, and other bills intended to establish reciprocity of
market access as a key element of U.S. trade policy. ,

While we support the goal of this legislation, we are concerned
that its approach diverts attention from the real problem. We be-
lieve that what is needed desperately is enforcement of existin
laws, including remedies provided in the Trade Act of 1974.
change in trade policy can make reciprocity in trade at long last a
reality. With nearly 10 million American workers unemployed, fail-
ure to enforce existing law results in greater U.S. imports of manu-
factured products than exports. ,

It is our view that existing law empowers the President to act
effectively to assure fair trade. However, most administrations
lacked the will to exercise that authority and tho present adminis-
tration is no exception. Rather, it is ragidly outdistancing its pred-
ecessors in unilaterally encouraging U.S. imports at the expense of
American industries and jobs.

We appreciste the efforts of those Members of Congress who
have introduced bills seeking to effect recigrocity and therebf' rais-
ini public awareness that our existing trade policies have falled to
achieve that goal. However, it is our belief that existing laws cover- .
ing unfair trade practices such as dumpin%, and allowing for coun-
tervailing duties, were designed to establish fair and reciprocal
trade. For example, section 125 of the Trade Act of 1974 provides in
pertinent part that the President “may at any time terminate, in
whole or in part, any proclamation made under this act.”

Mr. Chairman, we believe that section 125, which provides the

- President with termination and withdrawal authority from trade

agreements if utilized, amounts to adequate authority to address
the problem of trade discrimination. ~

In addition, section 301, as amended, enables the President to
take ‘“‘all appropriate and feasible steps within his power to obtain
the elimination of foreign countries’ unreasonable trade restric-
tions or subsidies affecting U.S., commerce.” We believe that sec-
tion 801 covers trade in services as well as goods.

On February 4, you, Senator Heinz, introduced S. 2071, directed
also at the problem of reciprucal market access. At that time, you
_ listed numerous examples of barriers to trade taken from practices
in a number of different countries. Those examples that you listed
are set forth in their entirety in my testimony. And it should be
included in full in the record of this hearing.

Senator Heinz, Without objection.

Mr. KorLAN. Thank you. A

While on the subject of foreign trade barriers let me add, Mr.
Chairman, that the AFL-CIO endorses S. 2300, which provides for
a strong response to the critical need for domestic content laws to
reestablish a viable U.S. automobile industry. It is a fair bill de-
signed to take automobiles and related parts off the list of ®ndan-
gered U.S. industries. Its passage is bound to have a positive ripple
effect on the entire U.S. economy.



S. 2094 addresses the need for reciprocity, but in our view it un-
fortunately fails to treate a mandate for action and enforcement. S.
2094 amends section 801 of the Trade Act of 1974 to require that
the administration identify and measure the impact of foreign bar-
riers on U.S. exports and investments whether or not prohibited by
the GATT. The President would be encouraged to pursue remedies
under current and internationally aireed upon dispute settlement
procedures. Failing that, he would have authority to act against
the imports, investment or services of the offending country. Thus,
the bill is intended to enhance the broad retaliatory authority that
alread edexists ‘under section 301 of the Trade Act of 1974, as
amended.

Mr. Chairman, we share your stated desire to secure more infor-
mation on foreign trade barriers for the American public. We think
that such procedural improvements are an excellent idea, but the
administration has already opposed even the very mild proposals in
8. 2094, The U.S. Trade Representative, Ambassador Brock, ap-
peared before this subcommittee on March 24 to reemphasize that
the administration supports only the ‘‘principle”’ of reciprocity in
our trading relations. Furthermore, he warned that any legislation
on reciprocity must be absolutely consistent with current obliga-
tions under the GATT. In addition, he urged that we must not -
enact laws which will force U.S. trade poli‘? to require bilateral,
sectoral or product-by-product reciprocity. However, we note that
the administration has. no such reciprocity standard in its trade
legislative proposals.

or example, if I could summarize, the Caribbean Basin initia-
tive is not in keeping with current U.S. obligations under the
GATT yet the administration has announced that it is quite willing
to ask for a GATT waiver to set up one way trade, funnelling im-
ports from the world through the Caribbean countries into the U.S.
mrarket. This amounts to discrimination against U.S. industries and
workers. Not reciprocity even in principle. The AFL~CIO opposes
such action.

There is also a discussion——

Senator HeiNz, Without objection, though, your entire statement
will be made a ;)rart of the record.

Mr. KorLAN. Thank you, Mr. Chairman. I would just like to com-
ment though on section 124 of the Trade Act. Section 124, as you
know, Mr. Chairman, expired on January 8. There is legislation
now nding in the Congress that would add an additional 2 years
for {\fing the President tariff cutting authority. And we are very
much opposed to that. And we have submitted our position in the
House of Representatives-already-on- that issue. I would just point
that out to you. We have similar problems with that as we do with
the Caribbean Basin initiative.

In sum, Mr. Chairman, the AFL-CIO believes that this Nation
cannot afford a U.S. trade policy that substitutes rhetoric for effec-
tive programs and action to make reciprocity a reality. While some
reciprocity proposals seek that goal, we believe enforcement of ex-
isting law and change in trade policy are long overdue. I thank you
for letting me go over— -

[The prepared statement follows:]
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SUMMARY OF
STATEMENT 0OF STEPHEN KOPLAN,
LEGISLATIVE REPRESENTATIVE, DEPARTMENT OF LEGISLATION
AMERICAN FEDERATION OF LABOR & CONGRESS OF INDUSTRIAL ORGANIZATIONS
BEFORE THE SUBCOMMITTEE ON INTERNATIONAL TRADE, SENATE COMMITTEE ON PINANCE
ON S. 2094 AND OTHER "RECIPROCITY" BILLS
MAY 6, 1982

1) The AFL-CIU supports the goal of this legislation but we are -
concerned that its approach diverts attention from the real problem.
We telicve that what {8 needed desperately is enforcement of existe
ing laws, including remedios provided in the Trade Act of 1974,

With nearly 10 million American workers unemployed, failure to
enforce axisting law results in greater U.3. imports of manufactured
products than exports.

2) 5. 2094 addressces the need for roaciprocity, but in our view,

{t unfortunately fails to create a mandate for action and en-
forcement., Wo do agree with the bill's provision to secure more
information on foreign trade barriers for the American publio. We
think that such procedural improvements are an excellent idea.

3) [he Administration has already opposed even the very mild
proposals {n 8. 2094, It has no reciprocity standard in its trade
legislative proposals, For example, the Caribbean Basin Initiative
sets up one-way trade -~ funnelling imports from the world through
the Caribbean countries into the U.S. market. This amounts to
discrimination against U.8. industries and workers ~=- not reciprooity
even in "principle." The AFL-CIO opposes such action.

h) The Administration is also asking to extend the President's
tariff-cutting authority under Section 124 of the Trade Act of 1974,
The result will be to make U.8. tariffs even lower and encourage U.S.
imports, The AFL-CIO is also opposed to extending Section 124,

5) The AFL-CI0O belleveso that this nation cannot afford a U.S. trade
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policy that substitutes rhetoric for effective programs and action
to make reciprocity a reality. While some reciprocity proposals
seck that goal, we bellieve enforcement of existing law and change

in trade policy are long overdue.
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STATEMENT OF STEPHEN KOPRLAN
LEGISLATIVE REPRESENTATIVE, DEPARTMENT of LEGISLATION
AMERICAN FEDERATION OF LABOR & CONGRESS OF INDUSTRIAL ORGANIZATIONS
BEFORE THE SUBCOMMITTEE ON INTERNATIONAL TRADE, SENATE COMMITTEE ON FINANCE
ON 8. 2094 AND OTHER "RECIPROCITY" BILLS

MAY 6, 1982

The AFL~CIO appreciates this opportunity to present its views
on 8. 2094, and other bills intended to establish reciprocity of
market access as a key element of U.S. trade policy. While we
support the goal of this legislation, we are concerned tﬁat its
approach diverts attention from the real problem. We believe that
what is needed desperately is enforcement of existing laws, including
rqpodios provided in the Trade Act of 1974. A change in trade
policy'can make reciprocity in trade at long last a reality.

When AFL~CIO President Lane Kirkland testlri;d before this
Subcommittee last July ho called attention to this problem: "Where
other nations bar U.S. products through one means or another, the
opportunity to enforce U.S. laws to gain access should be encouraged
to even out the burdens in the world. Equivalent access to foreign
markets is the key."

Subsequently, in February of this year, the APL-CIO Executive
Council stated, "vigorous enforcement of reciprocity provisions
of the Trade Act must be undertaken."

With nearly 10 million American workers unemployed, failure
to enforce existing law results in greater U.S. imports of manu-
factured products than exports.

It is our vicw that existing law empowers the President co_
act effectively to assure fair trade. However, most Administra=~,
tions lacked the will to exercise that authority anp the present
Administration is no exception. Rather, it is rapidly outaiatanoing
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its predecessors in unilaterally encouraging U.S. imports at the
expense of American industries and jobs,

Many times in the past, the AFL-CIO has come before the Congress
asking for help to save American industries and jobs. Too often
the responses have been too little or too late or not at all, and
year after year the strong, broad-based industrial machine that
was Amerisa has been weakened and its workers displaced, not because
our industries have become obsolete, but because they have been
overwhelmed by foreign trade practices.

We appreciate the efforts of those members of COngrosi who
have introduced bills seeking to effect reciprocity and thereby
raieing public awareness that our existing trade policies have
failed to achieve that goal., However, it is our belief that
oxincxﬁk laws covering unfair trade practices, such as dumping and
allowing for countervailing duties, wero designed to establish
fair and reciprocal trade. )

In the Trade Aot of 197U, a stated purpose of trade agree-
ments affording mutual benefits is "to harmonige, redude and elimi~
nate barriers to trade on a basis which assures substantially
equivalent competitive opportunities for the commerce of the United
States."

Jection 125 of the Aot provides in pertinent part, that the
President "may at any time terminate, in whole or in part, any
proclamation made under this Act." )

Mr. Chairman, we believe that Section 125, whioh provides the
President with termination and withdrawa) authority from trade

agreements -- if utilized -- amounts to adequate authority to
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address the problem of trade discrimination. In addition, Section
301, as amended; enables the President to take "all appropriate
and feasible steps within his power to obtain the elimination of
foreign countries' unreasonable trade restrictions or subsidies
affecting U.S. commerce." We belleve that Section 301 covers
trade in services as well as goods.
On February lth, Senator John Heinz introduced 8. 2071,
directed also at the problem of reciprocal market access. At
‘thet time, he listed the following examples of barriers to trade,
taken from pructices in & number of different countries.
They include:
Restrictive standards and/or inspection require~
ments on goods like cosmetics, food additives, autos,
tobacco, medical supplies,
Refusal to accept U.5. certifications on the safety
of pharmaceuticul exports;
Emissions testing ~-- or other testing =-- of each
imported auto =« or other product -~ rather than
testing a sanple;
Prohibitions or restrictions on U.8. entry into
key service fleclds like banking, {'inancial services,
and insurance,
Linking market access to a4 requirement to build
production facilities in the country;
Requiring such production facilities to maintain a
specified level of exports; -

"Unexpected" or unannounced delays in unloading
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freight, including perishable products;
Limitations on the showing of U.S. films;
Discriminatory airport user charges or less ad-
vantageous airport locations for foreign airlines;
Exclusion from airline travel ajency reservation
systems;
Licending requirements; and
Local content rules.

While on the subject of such barriers, let me add, Mr. Chair=-
man, that the AFL-CIO endorses 3. 2300, which provides for a strong
response to the critical need for domestic content—laws Lo re-
establish a viable U.3. automoblile industry, It {s a fair bill
designed to take automobiles and related parts off the list of
endangered U.S. industries. 1Its passage is bound to have a
positive ripple effect on the entire U.S. economy.

8. 2094 addreases the need for reciprocity, but in our view,
it unfortunately falls to create a mandate for actinn and en-
forcement. 8. 2094 amends Section 301 of the Trade Act of 1974
to require that the Administration identify and measure the impact
of foreign barriers on U.3. exports and investment «- whether or
not prohibited by the GAI'T. The President would be encouraged
to ﬁurnue remedies under current internationally agreed=-upon di{spute
settlement proceduren. Failing that, he would have authority to
act against the Imports, investment or services of the offending
country. Thus, the bill is intended to enhance the broad re-
taliatory authiority that already exists under Section 301 of
the Trade Act of 1974, as umended,
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Mr. Chairman, we share your stated desire to secure more

information on foreign tradé'barrie;é for the American public.
_We think that such procedural improvements are an excellent
idea.

But the Administration has already opposed even the vory‘
mild proposals in 8., 2094. The United States Trade Representative
Ambassador, William E. Brock III, Appeared before this Sub-
committee on March 2lith to re-emphasize that the Administration
supports only the "principle" of reciprooity in our trading
relations.

?urth;rmoro, he ;;rned that any legislation on reoiprocity
must be "absolutely consistent with current obligations under
the GATT." In addition, he urged that "we must not enact laws
which will force U.S. trade policy to require bilateral, sectoral
or product-by-product reciprocity."

However, we note that the Administration has no such recip=-
rocity standard in its trade legislative proposuls. For example,
the Caribbean Basin Initiative is not in Keeping with current
U.8. obligations under the GATT. Yet the Administration has
announced that it is quite willing to ask for a GATT waiver to
set up one-way trade =-- funnelling imports from the world through
the Caribbean countries into the U.S. market., This amounts to
discrimination against U.S. industries and wopkers ~e not re=
ciprocity oven in "principle." The AFL-CIO opposes such action.

We note rurtﬁor that when Ambassador Brook testified before
the Subcommittee on International Trade of the House Ways and

Means Committee on March 17th in support of the Caribbean Basin
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Initiative, he stated that one reason for the Administration's
proposal is because "there is uncertainty and fear in the Carib-
bean Basin abéut the. future of the GSP (Oeneralized System of
Preferences) program."

Mr. Chairman, as the Subcommittee knows, the GSP program
provides for zero tariffs on U.S. imports of approximately 2,900
products and parts of products from about 140 nations and terri-
tories which are designated by the President .as developing coun=
tries. According to 1981 trade data, the U.S. value of imports
receiving GSP treatment has riuven to $8.4 billion, up from $3
billion Just six years ago. Most of these GSP benefits are now
received by countries that should no longer be designated as
developing countries.

At the AFL=-CIO Convention last November, a2 Resolution on
International Trade was adopted which stated in part: '"The
Generalized System of Preferences should be repealed. At a bare
minimum, Congress and the Administration should remove importe
sensitive produocs‘rrom the list, guarantee that only the neediest
countries receive the benefits, and exclude communist countries."

If only the neediest countries are to receive QSP benefits,
Wwe believe that over the next two years, the top 10 countries
now receiving the greatest proportionate share of 43P benefits
should bn graduated. In addition, two-digit product sectors
should be graduated for all GSP countries whose per capita income
18 less than $1,400 1if any GSP country's exports to the U.8.
in a calendar year are in excess of $250 million in that product

sector. Such product sector graduation is .necessary if we are



104

to prevoqt further losses of U.S. industries and jobs.

The Administration is also asking to extend the President's ’
tariff-cutting authority under Section 124 of the Trade Act of
1974, The result will be to make U.S. tariffs even lower and
encourage U.8. imports. Tariff cuts negotiated under the GATT
Tokyo Round are being phased in over the eight-year period es-
tablished by Congressional mandate. The AFL=CIO is also opposed
to extending Section 124,

The fact is, Mr. Chairman, that the United States is suffering
from rising imports in a wide variety of industrial products,
whila the economy is moving downward. This costs Jjobs, production
and America's future development. Unfair trade arrangements en-
courage the cxpansion of production abroad for this and foreign
markets, decimate small businoesses unfairly and restrict U.S.
exports,

In order to have reciprocal access for !.8, exports, trade
policy must encourage efficient U.S. production of goods and
sorvices., doection 201 of the Trade Act provides that the Inter=
national Trade Commission can recommend relief for an injured
U.S. industry. The President has the power to secek relief and
to act on recommendations of the ITC. However, the Administration
has falled to act on behalf of any U.S8. industry in a Section 201
case, with the exception of cl?chea pins.

In the area of subsidies and anti-aumping laws, the steel
industry has petitioned the Administration for onforcement of
national law and international rules against unfairly subsidized

imports. We concede that the Adminiatration can take credit for
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processing the claims. However, no other action has been taken.
Yet the Trigger Price Mechanism established to regulate this

trade has been removed. The world knows that there is subsidized
foreign steel entering the U.S. market, Mr. Chairman. But despite
the fact that employment in the U.S. steel industry is the lowest
since the Depression year of 1933, the Administration has not
initiated emergency action.

This Subcommittee is well aware that the U.,S. auto industry
faces unreasonable barriers abroad that have yeg to be addressed.
Japan's barriers offer the clearest, but by no means, the only
example. Japanese barriers include:

¥"COMMODITY TAX == The Japanese have a tax of about

20% on autos imported in Japan. The tax is higher

for am&}} cars than for large cars and was raised

last yoaé}

#INSPECTION =~ "Costs of homologation and refinishing

of the cars after landing also contribute considerably

to the higher price of imported cars in the Japanese

market." 3ource: Japan Automobile Manufacturers

Association, Inc.

*DISTRIBUTION ~- "The imported automobile business in

Japan has long operated much like an exclusive Jjewelry

business, they have catered to a special clientele and

maintained high margins rather than aggreasively

oxpanding the volume of sales." (Same source.)

Generally, such barriers are simply not called to the atten-

tion of the American public. The net effect of such barriers is
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to restrict imports of cars to the Japanese market., However, the
President has the authority to negotiate with Japan over these
barriers. In addition, he has the authority to prod Japanese
auto firms to invest in the U.S. To date, action is lacking.

Mr. Chairman,‘as the Subcommittee knows, many countries A
are not members of the GATT. Yet, U.S. trade policy continues
unilaterally to abide by GATT principles for these countries,
and to allow them privileged entry into the U.S. market. The
continued effect of discriminatory trade standards applied by
GATT and non-GATT members alike against U.S. interests at home,
creates a continued erosion of U.S. industries. For example,
U.S. firms continue to move to other countries and then export
to the U.S. market because other countries require production
in their markets and exports from their markets. U.8. trade
policy encourages this erosion.

Often there is not even public discussion of such barriers
because they are not widely reported. For example, within the
past year Mexico, which 13 not a OATT‘member, has established
new policies and practices that will curb U.S. exports of com=-
puters and data processing equipment. This is & high technology
industry alreadylthreatened by U.S. failure to insist on U.S.
rights to reciprocity with Japan and other GATT members. Further
compounding this problem, Mexico now requires import licenses for
computers and parts. In addition, Mexico has doubled its tariffs;
imposed quotas; required production, research and development in
Mexico, and taken other steps to assure that Mexico will be &

self-sufficlent computer exporter within five years., The U.S.
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government ;a aware of these facts, but has not acted.

Mr. Chairman, the AFL~CIO believes that this nation cannot
afford a U.S. trade policy that substitutes rhetoric for effect-
ive programs and action to make reciprocity a reality. While some

reciprocity proposals seek that goal, we believe enforcement

of existing law and change in trade policy are long overdue.
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Senator HEiNnz. Mr. Koplan, thank you. Is it fair to say, in your
judgment, that unless the American working man and working
woman believes that international trade is truly a two-way street
that protectionist legislation—quotas, very, very strong perform-
ance requirements—very tougl protectionist legislation would be
an inevitability?

Mr. KorLAN. Yes. You know our concern, Senator, and we have
been fighting various battles this year—let me touch again on some
of the legislation that we are so concerned about. The Caribbean
Basin initiative, for example. We are not opposed to helping the
people of the CaribbeanBasim—Im fact, we would like to see this
Congress and the administration do that. But the one-way trade
provision in title I of the Caribbean Basin bill is really designed, in
our opinion, not to help the people of the basin, but to help multi-
nationals. It contains a 25-percent content requirement, for exam--
ple, when even under GSP if you combine two or more countries
the content requirement is 50 percent—under the generalized
system of preferences. The 25-percent content requirement in title I
is simply going to enable multinationals to funnel U.S. imports
through the basin, and that won't help the people of the region.

Senator HEINz. I think we will probably have an opportunity to
discuss that at another time.

Mr. KopLAN. I would hope so.

Senator HEINZ. I, myself, have some reservations about parts of
that initiative., But let me return to the reciprocity issue which is
the sub{,ect of this hearing. Last July when Lane Kirkland ap-
peared before the subcommittee to discuss U.S. trade 'yolicy, he
said at that time that this country needed “a fair U.S. trade
policy.” In particular, he spoke to the need to achieve reciprocity,
saying, “Where other nations bar U.S. products by one means or
another, the opportunity to enforce U.S. laws to gain access should
be encouraged to even out the burdens of the world. Equivalent
access to foreign markets is key.”

Can we, on the committee, assume that if weare able by passing
strong reciprocity legislation—by having that reciprocity legisla-
tion enforced; by having it work—that if we are successful in that
the American worker would not press for protectionist legislation?

Mr. KorLAN. Ms, Jager would like to respond to you.

Ms. JAGER. Mr. Chairman, I don’t quite understand the direction
of the question because I don’t think the definition of protectionist
legislation is clear enough. People have called every bill that is put
before the Congress protectionist because they don't agree with it.
And I think that until there is a better understanding in the world,
as you know and as Senator Danforth knows, that we can’t simply
continue to dodge on the-basis of semebody calling us names. The
American worker needs some evidence that there is reciprocal
trade. And what I think we are saying is that unless there is evi-
dence, we are not going to have a very fruitful result. The problem
is that because they get called protectionist all the time, even when
the GATT allows for action and law allows for action, you may get
some very violent, restrictive legislation that would hurt you. And
would hurt us. But I don’t think that the use of the term “protec-
- tionli(st” is very fruitful either for the Congress or for the American
worker.
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Senator HEINz. A definition of protectionism—the general one—
is a unilateral action on our part by legislation that would close a
substantial part of the American market to other nations. That’s
protectionism.

My time has just about expired. I will just make one observation.
Steve, in your remarks you said that the Reagan administration
was unilaterally outdistancing its predecessors. That will not be
easy even for the Reagan administration to achieve. You may rec-
ollect the fellow from Georgia who was President, and time after
time the U.S. International Trade Commission recommended mod-
erate, extraordinarily moderate, relief for one industry after an-
other using section 201, the escape clause, the safeguard mecha-
nism that we uniquely provide that is limited, temporary, above-
board, transparent. Andp time after time those recommendations
were either weakened to the point of near nonexistence or ignored.
Let me tell you that I am not totally satisfied with the administra-
tion’s policy on trade. We have a few minor little steel problems.
Let the record show that the word “minor”’ was used with a serise
of irony and sarcasm. [Laughter.]

Lest my steelworkers misunderstand. But even the Reagan ad-
ministration will have a long way to go to match the record of the
last administration.

Mr. KoprLAN. Senator, let me respond by saying, one, I appreciate
your calling attention to the problems in the steel industry. And
there is a discussion in my testimony of the very problem that you
are talking about.

Senator HEeiNz. I am tempted to ask unanimous consent it
appear in bold face type, but I think that would be out of order.

Mr. KopLAN. Thank you. I would also say, Mr. Chairman—Sena-
tor Heinz—that in making the statement that the Reagan adminis-
tration is unilaterally outdistancing its predecessors, we have in
mind—and I know you will be getting into this in future hear-
ings—but we have in mind the Caribbean Basin initiative legisla-
tive proposal. We see the Caribbean Basin initiative proposal as a
way of simply extending the generalized system of preferences for
another 12 years without any of the safeguards that are in GSP.
Because as I had stated earlier under that proposal, any country,
any multinational, is going to be able to funnel U.S. imports
through the basin. And we feel that the real beneficiaries of that
administration proposal will not be the people of the basin, but will
be the multinationals at the expense of U.g. industries and Ameri-
can workers. So we are extremely concerned and vigorously oppos-
ing that legislation.

Senator DANFORTH. Thank you very much. We will put you down
in the “no” column of the Caribbean Basin.

Mr. KorLAN. I would like to ask one question if I could, Mr.
Chairman. Has the subcommittee considered renewing, for exam-
ple, section 126, which does contain authority for the President to
act in the very areas that you are most concerned with? And I
wonder about extending that provision, for example. And whether
there has been discussion or consideration of that. I'm referring to
the reciprocal nondiscriminatory treatment provided in section 126
of the 1974 Trade Act.

95-761 0 - 82 - 8
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Senator DANFORTH. I am advised that that section applies to
future negotiations rather than the other—granting concessions of
one kind or another in return for something else.

Mr. KorLAN. Well, I don’t want to tie up your time now, but per-
haps we could pursue this at another time.

Senator DANFORTH. OK.

Mr. KoprLAN. Thank you.

Senator DANFORTH. Thank you very much.

Mr. Samuel, I am told, is not here yet. The next witnesses are
Mr. Edson de Castro and Mr. W. J. Sanders. -

Gentlemen, please proceed.

STATEMENT OF EDSON D. de CASTRO, PRESIDENT, DATA
GENERAL CORP.

Mr. pE CasTRO. Mr. Chairman, my name is Edson de Castro. I'm
president and the founder of Data General Corp. of Westboro,
Mass. Data General is one of the world’s leading manufacturers of
small computers and related equipment.

I am appearing before you this afternoon on behalf of the Ameri-
can Electronics Association. AEA is a trade association of more
than 1,900 electronics companies in 43 States, mostly small busi-
nesses employing fewer than 200 people.

We welcome this opportunity to testifg in support of assisting the
U.S. Trade Representative in reducing barriers abroad for U.S. ex-
ports of products, services, and investment.

AEA has considered and analyzed the various Senate bills that
have been introduced dealing with the subject of reciprocity. The
association believes any legislation passed should:

F(‘lirst, be consistent with the GATT system and U.S. obligations
under it;

Second, mandate and authorize the President to negotiate bi-
lateral and multilateral treaties covering foreign direct investment
and trade in services;

Third, expand the authority of the President under section 301 of
the Trade Act of 1974 to respond to foreign barriers to U.S. foreign
direct investment; -

Fourth, call on the U.S. Trade Representative and the Secretary
of Comnmerce to inventory foreign nontariff barriers to U.S. export
of products and services, and to foreign direct investment; -

Fifth, require periodic reports to Congress on the steps planned
or taken to have these foreign barriers reduced or eliminated;

Finally, recommend special attention be focused on the high
technology sector. ,

Since the creation of the GATT the United States has taken the
lead in persuading our trading partners to adopt the GATT’s basic
multilateral principles of national and most-favored-nation treat-
ment. AEA believes it absolutely vital that the United States not
abdicate this leadership role. Action compromising this role would
likely lead to greater barriers to our product exports. There are
many countries which would welcome an excuse to erect new
import restrictions. There are others which might feel compelled to
retaliate if U.S. legislation were to affect their exports. And
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chances are good that our strongest, cost competitive exporters
would be the ones to bear the brunt of either reaction.

The GATT currently provides for reciprocity under mutually
agreed procedures and rules. AEA supports that process. We would
thereby support legislation which would reinforce the U.S. commit-
ment to that process.

AEA opposes legislation that would allow unilateral retaliation
or require bilateral “reciprocity” outside the GATT on an industry
or sector basis.

We are pleased to see proposed legislation to deal with the diffi-
cult area of foreign direct investment. For the last several decades
the United States has led the way in getting other countries to
reduce their tariff barriers to U.S. exports. As these tariff barriers
have come down, however, new, more subtle nontariff barriers
have appeared. Unfortunately, some of the most serious of the non-
tariff barriers are ones which are not covered by any multilateral
rules; namely, restrictions to foreign direct investment.

In our industry, to sell computer systems or other high technol-
ogy products to customers abroad, there must be a commitment to
grovide service and maintenance for the products we sell. We must

ave the ability to establish local subsidiaries for these purposes. It
is for this reason that we view investment and trade as two sides of
the same coin. The ability to invest in manufacturing, sales, and
service operations is a primary vehicle of trade today.

For young companies such as ours, the most onerous of these are
restrictions to our ability to establish local, majority-owned sales
and service subsidiaries that we can manage properly. In an in-
creasing number of countries we cannot now establish such subsid-
iaries unless we are willing to surrender majority ownership to a
local partner and, hence, our control over operations.

There are a host of other restrictions on foreign direct 1nvest-
ment, including requirements for export performance, local con-
tent, technology transfer, and so on. In combination, these restric-
tions make it unattractive for U.S. firms to invest. Unfortunately, -
in many cases a decision not to meet these demands may deny a
U.S. firm full participation in the market.

Mr. Chairman, that concludes my statement. If there is a mes-
sage with which I would like to leave you, it is this: We must ag-
gressively enforce abroad our trade and investment rights and in-
terests. We cannot afford to abdicate our leadership for free and
open markets for trade and investment, and we must be forward
looking and see to the needs of our strongest industries while they
are still strong.

Viewed from our perspective, we no longer have the luxury of
time. We need this legislation and congressional policy objectives
now.

Senator DANFORTH. Thank you.

[The prepared. statement follows ]
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Statement of Edson D. de Castro, President
Data General Corporation

On Behalf‘of the
American Electronics Association

Before the Subcommittee on International Trade
Senate Finance Committee

May 6, 1982

Mr. Chairman and Members of this Distinguished Committee:

My name is Edson D. de Castro. I am President and one of éhe
founders of Data General Corporation, Bhsed in Westboro, Massachusetts.
Data General is one of the world's leading manufacturers of small
computers and related equipment and services. Founded just fourteen
years ago, we now employ more than 14,000 people. Our sales in
1981 were $740 million--about 35 percent of that from exports. We
have grown at a rate of more than 30 percent annually, largely be~
cause our products increase the productivity of our customers.

I am appearing before you this morning on Sehalf of the
American Electronics Association. AEA is a trade association of
more than 1,900 electronics companies in 43 states. Our members
manufacture electronic components and systems or supply products
and services in the information processing industries. Our member
companies are mostly small businesses currently employing fewer than
200 people.

U.8. exports of products manufactured and sold by AEA
member companies have continued to grow. Over the six-month period
" of January through June 1980, there was a total of $2.7 $2.7
billion of exports of selected high technology products. This is
an increase of more than 25 percent over the same period in 1979.
While imports of similar products into the United States also
enjoyed a health growth, the ratio of exports to imports remained
at a high ratio of almoat 3.5 to 1.
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First, Mr. Chairman, I want to express AEA's appreciation

for the leadership you and the members of this Subcommittee have
shown in focusing Congress' attention and concern on the problems
U.S. firms face abroad. We welcome this opportunity to testify

in support of assisting the United States Trade Representative in
reducing barriers abroad to U.S. exports of products, services and
to foreign investment. We believe that this country must be forth-
right and aggressive in pursuing our trade and investment interests
and rights. This, coupled with the trade enhancing tax measures
you passed last year, will go a long way toward insuring the future
competitiveness of U.S. electronics industries in world markets.

AEA believes that today we are at an important point of time
for U.S. trade and investment policy. Great pressure is being
placed on the GATT system of international trading rules because
of what it does, and what it doesn't do. On the one hand pro-
tectionist forces, pointing to the visible effects of the current
worldwide recession, are getting stronger both here in the U.S. and
abroad. The political pressure is real to raise new tariff and non-
tariff barriers to product exports, and to reinforce existing ones.
On the other hand, increased use of "industrial policies" is
reiultinq in protectionist mechanisms that are not covered by the
GATT rules, but which threaten to undo the significant progress
made since GATT negotiations began in 1948. ‘

Now is the time for the U.S. to do all it can to resist pro-
tectionism here and overseas by working to shore up the GATT system
and to expand the system of international rules to cover foreign
investment and services. By initiating and passing appropriate
legislation, Congress can address this dual threat to continued
expansion of world markets by providing our negotiators the
statutory backup and policy guidance they need to be successful in
this critical endeavor.

AEA has considered and analysed carefully the bills that
have been introduced on the subject of reciprocity. We think~it is
important that any legislation in this sensitive area:
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. be consistent with the letter and spirit of the GATT
system and United Sthtes' obligations thereunder;

. mandate and authorize the President to negotiate
bilateral and multilateral treaties covering foreign
direct investment and trade in services;

. expand the authority of the President under Section
301 of the Trade Act of 1974 to respond to foreign
barriers to U.8. foreign direct investment;

. call on the Trade Representative and the Secretary of
Commerce to compile an inventory of foreign non-tariff
barriers to U.S. exports of products and services, and

- foreign direct investment;

. requires a periodic report to Congress by the Trade
Representative and Secretary of Commerce on the steps
planned or taken to have these foreign barriara re~
duced or eliminated; and

. recommend special attention be focused on the high
technology sector.

Wa hope that these principles will be included in the compromise bill
which is presently being developed by the trade subcommittees and
the Administration. .

-

Consistency with the GATT

S8ince the creation of the General Agreement on Tariffs and Trade
(GATT) the United States has taken the lead role in efforts to
persuade our trading partners to adopt the GATT's basic multilateral
principles of national and most-favored-nation treatment, and there-
by reduce world barriers to product exports. In asserting this
leadership role, Congress has deliberately chosen to lead by example
by passing trade laws to_mirror those of the GATT:; I think that
it is fair to say that without the U.S. commitment, there would be
far more trade barriers abroad than there are today.

AEA believes it is absolutely vital that the U.8. not abdicate
this leadership role. Any action that would compromise this role
would likely lead to greater barriers to our product exports. There
are many countries which would welcome an excuse to bend the domestic
pressures and erect new import restrictions. There are othars which
might well feel compelled to retaliate if U.8. legislation were to
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affect exports negatively. And chances are good that our strongest,
most competitive, exporters would be the ones to bear the blunt

of either reaction. The negative consequences for jobs, income

and related tax revenues could be enormous if this were to occur.

The GATT currently provides for reciprocity under mutually
agreed procedures and rules. AEA supports that process. AEA
éheretoro would support legislation which would reinforce the
U.8. commitment to that process. We would thereby support its
continued use in assessing whether a given country or group of
countries.is measuring up in an overall sense, given the specific
circumstances, to its trade agreement or GATT obligation and
responsibilities and thereby be aligible for future U.S. trade
concessions.

AEA opposes legislation that would allow uniIicoral retailation
or require bilateral "reciprocity" outside the GATT on an industry
sector or product basis. Such legislation would fly in the face
of GATT principles and obligations, and would invite protectionism -
and retaliation here and abroad.

FOREIGN  INVESTMENT BARRIERS

For the last several decades, the U.S. has led the way in
getting other countries to reduce their tariff barriers to U.S.
product exports. As these feasible tariff barriers have come
down, howaever, new, more subtle non-tariff barriers appeared.
While the Tokyo Round MTN agreements addressed some of these
non-tariff barriers, many remain.

Unfortunately, some of the most serious of the non-tariff
barriers are ones which are not covered by any multilateral rules,
namely restrictions on foreign direct investment. This situa-
tion has been in part caused and compounded by two factors.
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One, U.S. international investment policy has been neutral,
That is, U.S8. policy has been one of neither entouraging nor
discouraging flows of direct foreign investments, and Congress
has chosen to lead by example and by avoiding barriers to £oreign
direct investment in the U.8. Unfortunately, we haven't coupled
this exemplary role with aggressive efforts to see that it is
followed by others. At the same time our negotiators' attention
has been focused on efforts to reduce barriers to products trade
under the GATT.

This neutral and passive policy has been undergoing review
and consideration by the Executive Branch, and we are encouraged
by actions which signal its increased priority status on the
United States Trade Respresentative's agenda.

Two, the public discussion of this isasue is quite sensitive
for U.S. firms. Companies do not complain openly because they
fear retribution. For years they have had to grapple with invest~
ment restrictions on their own, due in large measure to the lack
of an aggressive U.S. policy. In some counties, firms have been
able to negotiate agreements, often skewed in favor of the host
nation, but which at least give them some limited access. These
arrangements are something less than secure and subject to change

- at any moment. Because they are so tenuous, most firms are
understandably reticent to be identified publically with any
criticism of the governments involved.

But that's not because the problem is not wide spread. It is.
Restrictions on foreign direct investment are formidable,
especially for the smaller firm.

In our industry in order to sell computer systems or other
high technology products to customers overseas there must be a
commitment -- made by us -~ to provide service and maintenance for
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the products we sell. We must have the ability to establish local
subsidiaries for these purposes. It is for this.reason that we

view investment and trade as two sides to the same coin. Their
interaction is vital since it provides mutual support for each
other in world competition. The ability to invest in manufacturing,
sales and service operations is a primary vehicle of trade today.

For young companies such as ours, the most onerous of these
are restrictions on our ability to establish local, majority
owned sales and service subsidiaries that we can manage properly.
In an increasing number of countries, we cannot now establish such
subsidiaries unless we are willing to surrender majority ownership
to a local partner, and hence, our control over the operations,
and over our technology which we developed at great expense. The
ability of an American company to take advantage of business
opportunities in a rational and timely way is limited if it has
to go back on avery occasion to the"majority" owner and obtain
approval for such‘actions. The majority owner may have no
interest in or knowledge of the business and may be unable to
appreciate the dynamics of situation as they arise.

There are a host of other restrictions on foreign direct in-
vestment, including export performance requirements, demands that
a certain percentage of the final product contain materials or
technology that is "sourced" locally, requirements that the
foreign firm transfer the technology or "knowhow" either immediately
or after a certain period of time, requirements for local training
and conduct of R&D within the host country, and so on. In
combination, these restrictions make it unpattractive for U.S. firms
to invest. Unfortunately, in many cases a decision not to meet
these demands may dehy a U.8., firm from fully participating in
these markets.
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Mr. Chairman, companies such as ours are not out simply to
take advantage of an economy, and then exit without leaving anything
behind. We are interested in complete, long term'hvolvement in
those economies, which means realistically contributing to the
local infrastructure and technology base.. But these contributions
flow naturally from the demands of our business. They cannot be
initated by government fiat. We have a mutual interest which can
‘be met only by allowing a competitive, fast-moving business to be
managed like one. -

With these kinds of problems in mind, we strongly support
legislation that would mandate and authorize our negotiators to
seek bilateral and multilateral agreements to reduce the trade and
capital flow distorting effects of such investment restrictions.
In the short term, bilateral treaties are the practical solution.
We would be following the practices of France, Germany, Japan
and others in doing so. The longer term objective should be
multilateral solution, based on the numerous bilateral arrange-
ments that could provide the neéeslary momentum for new inter-
national rules.

HIGH TECHNOLOGY

If we examine our trade performance over the last two
decades, it's clear that our R&D intensive, high technology
industries are performing well in holding up the U.S. balance
of trade. Our non R&D intensive less competitive industries are
in trouble, some partly because of foreign industrial policies
that targeted these sectors for specisl attention.

The U.S. has a distinct comparative advantage in high
technology manufactured products and related services. Unfortun-
ately, nearly all countries, industrialized as well as the Less~
Developod-Cohptries, want to have their own high technology
industries precise{y because of the benefits the United States
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now reaps from them: new and better jobs, increased productivity,
greater income and the better standard of living‘which results.
Consequently, many governments have targeted this sector for
intervention via industrial policies, combining protectionism

and active support.

Our industries require a worldwide market in order to support
the increasingly expensive R&D and capital investments needed to
stay in the forefront of technology and meet customer needs. The
U.8. needs to be aggressive on efforts to keep these markets open
to competition based on price and quality, other than on national
origin. 1If the U.S8. does not, we run the risk of losing the
enormous benefits that our technologies can bring to the United
States and to other countries. In our industry, we're only seeing
the crudest beginnings of what can be accomplished to improve
productivity and raise the world's standard of living.

We are pleased that Ambassador Brock intends to place this
sector on the agenda for the GATT Ministerial talks. 1In this
regard we also support the provisions contained in §,2356, The
High Technology Trade Act of 1982, co=-sponsored by Senators Heins,
Hart, Cranston, Tsongas and others. AEA believes this legislation
provides a comprehensive basis and approach for such negotiations,
including the objectives of national treatment for foreign direct
investment and tariff reduction authority for the President in
these sectors. We recommend this legislation to you as a guide
to legislative action you should take to provide Congressional
ahthority and policy guidance.
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INVENTORY OF NTBS TO PRODUCTS, SERVICES AND FOREIGN INVESMENT

AEA would support legislation to require the USTR and the
Commerce Department to develop an inventory of the major non-tariff
barriers abroad to U.S. product and service exports, and foreign
direct investment. We also support provisions that would require
periodic reports to the Congress on the steps the United States
Trade Representative has taken, or plans to take, to have these
barriers reduced or eliminated.

Mr. Chairman, that concludes my statement. If there is any
message with which I want to leave you, it's this: We must
aggressively enforce abroad our trade and investment rights and
interests. We cannot afford to abdicate our leadership for free
and open markets for trade and investment. We must be
aggressive at home in resisting the temptation to raise trade
barriers. And we must be forward-looking and see to the needs
of our strongest industries before the weiéht of barriers
abroad become so heavy as to be politically too difficult to
eliminate. Viewed from our perspactive, we no longer have the
luxury of time. We need legislation and policy that addresses
these objectives now.

Thank you again for this opportunity to testify. I'd be
pleased to answer any questions you might have.
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STATEMENT OF W. J. SANDERS III, PRESIDENT AND CHAIRMAN
OF ADVANCED MICRO DEVICES, INC.

Mr. SANDERS. Mr. Chairman and members of this distinguished
committee, I am Jerry Sanders, the founding president and chief
executive officer of Advanced Micro Devices, one of the 10 largest
ﬁroducers of semiconductor integrated circuits in the world. We

ave annual sales of over $300 million and employ more than
10,000 people. We were 13 years old Saturday. '

I am here on behalf of the Semiconductor Industry Association,
and I have come here today to testify that the legislation which
you will shortly be drafting is of extraordinary importance to this
country. It is vital to many industries.

If I leave you convinced of only one thing today, I hope it will be
that trade legislation must be enacted this year, which will result
in the opening of world markets to our exports and which will ad-
ﬁress more effectively industrial policies which disrupt these mar-

ets,

The semiconductor industry and the high technolog% industries
as a group are probably the most severely affected by the new
gorms of market barriers that the Danforth bill is designed to ad-

ress.

What is disturbing about this challenge is that ultimately we
won’t be able to compete successfully unless markets are opened
and the effects of foreign industrial policies are dealt with.

Growing government intervention abroad undermines the recip-
rocal balance of our trade agreements. That erosion must be
halted. Where U.S. companies and workers have high export poten-
tial, the bill reported by this committee must direct U.S. negotiat-
ing priorities to attack the market barriers that frustrate our abili-
ty to compete. This is especially true where a protected home
market serves as the base from which foreign industries offer ex-
tremely aggressive competition in the United States and in third
country markets.

This does not mean that the United States should set itself as
the sole judge of prior agreements, unilaterally restructuring com-
mitments. We must build upon the GATT framework, not tear it
down; but we must now make an independent assessment of our
national commercial interests, set priorities, seek new negotiations,
and utilize existing rights aggressively if the GATT framework is
to be respected and to endure.

Legislation based upon the Danforth, Heinz, and Bentsen bills
can move us in the right direction. What is needed are procedures
provided by statute to identify foreign market barriers, to establish
national priorities, and to find solutions to obtain additional
market access and national treatment. We also need a political
mandate and a legal authority for negotiations. :

Mr. Chairman, I would urge in the strongest possible terms that
the High Technology Trade Act, S. 2356, introduced on April 1 by
Senators Hart, Heinz, and Cranston and cosponsored by Senator
Mitchell, before your. committee now, be made an integral part of
the legislative solutions that you provide.

We are a highly competitive industry, but we need world mar-
kets to maintain that position. We are increasingly being denied
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access to those markets governments have developed, and advanced
developing countries, alike, have recognized the importance of the
high technology industries, are increasingly protecting and promot-
in? their own. We suffer the consequences of foreign industrial
policies which distort international trade and investment. This is
not only in terms of market access abroad; foreign industrial pro-
grams also provide foreign industries with an unfair advantage in
gaining market share in other countries. This results in an anti-
competitive environment. It prevents our industries from making
the investments needed to compete successfully in the future in
major product areas.

e fact is that our largest potential foreign market remains
substantially closed to us. A Joint Economic Committee study pub-
lished this February concluded that the Japanese market for semi-
conductors has an oligopolistic structure and does not function as
an open market. The Government of Japan tolerates and even en-
courages the formation of cartels that result in these oligopolies.
Japarese Public Law 84 of 1978 provides the statutory basis for
their system.

The United States-Japan trade balance for semiconductors illus-
trates just how successful for them and how disastrous for us these
policies have been. That is shown on the first chart.

Imggrts from Japan in 1981 climbed to nearly $400 million, while
ex to Japan remained flat. This represents a complete rever-
sal of our trade position with Japan. This does not represent a lack
of competitiveness; it represents a closed market.

Actually, if allowed to compete on fair and equal terms, we are
extremely successful in the marketplace. Semiconductor prices,
until very recently, have followed a historic learning curve pattern
with prices declining steadily over time as output expands and effi-
ciency is achieved through experience. Our price-per-bit of memory
has declined at a historic rate of 30 percent for each doubling of
volume. Tracing a very steady pace, this means that we have
brought down the price of memory 97 percent since 1973. That's
what American free enterprise has done for the crude oil that
dominates the information revolution. If the traditional crude oil
had come down at the same rate, we would be paying 2 cents a
gallon for gasoline today.

We are a competitive force. Competitiveness, innovation, and
~ flexibility, however, can only take us so far. The continued viability

of the U.S. semiconductor industry hinges on the openness of inter-
national markets.

. In order to achieve an effective solution, the United States must

adopt a comprehensive approach focused on the whole complex of
trade investment problems peculiar to high technology. The High
Technology Trade Act provides that approach and should be part of
your bill. Its goal is to maximize openness of international markets
to high technology trade and investment through negotiated agree-
ments directed at eliminating existing barriers. It has as its objec-
tive that U.S. companies exporting to or investing in foreign coun-
tries will receive national treatment. The bill would also establish
a monitoring gystem to measure the degree of openness of foreign
markets and would strengthen the international tradinﬁ system
through more rigorous use of existing procedures under U.S. laws
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and trade agreements. The U.S. semiconductor industry has proven
with each generation of new products its ability to innovate in both
process and product design. We will continue to take whatever
measures are necessary to maintain that innovative capability. Our
industry is a $16 billion industry worldwide, growing at a 25-per-
cent annual rate. The U.S. semiconductor industry is dedicated to
the high road of a free and fair trade policy. We challenge our
trading partners around the world to adopt that same policy. We
need your legislation to back up that challenge.

Thank you.

[The prepared statement follows:]
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Summary

Mr. Chairman, I have come here today to testify that the
legislation which you will shortly be drafting is of
extraordinary importance to this country. It is vital to many
industries, If I leave you convinced of one thing today, I hope
it will be that trade legislation must be enacted this year which
will result in the opening of world markets to our exports and
which will address more effectively industrial policlies which
disrupt these markets. )

The semiconductor industry -- and the high technelogy
industries as a group -- are probably the most severely affécted
by the new forms of market barriers that the Danforth bill is
designed to address. What is disturbing about this challenge is
that ultimately we won't be able to compete successfully unless
markets are opened and the effects of foreign industrial policies
are dealt with,

Growing government intervention abroad undermines the
reciprocal balance of our trade agreements. That erosion must be
halted. Where U.S. companies and workers have high export
potential, the bill reported by this committee must direct U.S.
negotiating priorities to attack the market barriers that
frustrate our ability to compete. This is especially true where
a protected home market serves as a base from which foreign
industries offer extremely aggressive competition in the United

States and in third country markets. This does not mean that the

95-761 0 ~ 82 ~ 9
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United States should set itself as the sole judge of prior
agreements, unilaterally restructuring commitments. We must
build upon the GATT framework; not tear it down, But we must now
make an independent assessment of our national commercial
interests, set priorities, seek new negotiations, and utilize
axisting rights aggressively, if the GATT framework is to be
respected and {s to endure.

Legislation based upon the Danforth, Heinz and Bentsen bills
can move us in the right direction. What is needed are
procedures provided by statute to identify foreign market
barriers, to establish national priorities, and to find solutions
to obtain additional market access and national treatment; We
also need a political mandate and legal authority for
negotiations. Mr. Chairman, I would urge in the strongest
possible terms that the High Technology Trade Act, $. 2356,
introduced on April first by Senators Hart, Heinz and Cranston
(cosponsored by Senator Mitchell) before your committee now, be
made an integral part of the legislative solutions that you

provide.

The Challenge

We are highly competitive, but we need world markets in
order to maintain that position., We are increasingly being
denied access to those markets. Governments of developed and
advanced developing countries alike have recognized the

importance of their high technology industries, and are



127

increasingly protecting and promoting them. We suffer the
consequences of foreign industrial policies which distort
international trade and investment. This is true not only in
terms of market access abroad; foreign industrial programs also
provide foreign industries with an unfair advantage in gaining
market share in other countries. This process in anticompetitive
in result, It prevenés our industries from making the
investments needed to compete successfully in the future in major
product areas,

The fact is that our largest potential foreign market
remains substantially closed to us., A Joint Economic Committee
Study published this February concluded that the Japanese market
for semiconductors has an oligopolistic structure and does not
function as an open market., The Government of Japan tolerates
and eQen encourages the formation of cartels that result in these
oligopolistic policies. Japanese Public Law 84 of 1978 provides
the statutory basis for this system.

The U.S.~Japan trade balance for semiconductors illustrates
just how successful =- and how disastrous ~-- these policies have
been, (See Chart A) Imports from Japan in 1981 climbed to
nearly 400 million dollars, while exports to Japan remained
flat, This represents a complete reversal of dur trade pos{tion
with Japan. This does not represent a lack of our
competitiveness, 1In FEurope, the United States and in other

markets, we are highly successful. In Japan, industry and

-
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government are content to have a Buy-~Japan policy. This is not a

cultural question. It is protectionism, -

The Competitiveness of the U.S. Industry

If allowed to compete on fair and equal terms with our
foreign counterparts, there can be no doubt of our industry's
ability to maintain our long-term leadership position. We are
cost-competitive, and we are world-leaders in technological
innovation., But government support and easy access ﬁo low=cost
capital allow Japanese producers to sell key commodity products
in our market at very low prices; sometimes below the cost of
production. The consequences in terms of price and market share
are disastrous.

Semiconductor prices until very recently have followed a
traditional learning curve pattern, with prices declining
steadily over time, as output gxpands and efficiency is achieved
through experience., Our price per bit of memory has decliﬁed at
a classic rate of about 30 percent for each doubling of
production volume, tracing a very steady, healthy downward
slope. A more dramatic way of putting it is that between 1973
and 1981, we succeeded in reducing our cost per RAM (Random
Access Memory) bi£ by about 97 percent.

When the Japanese entered the 64K RAM market in October of
1980, our price curve dropped from a 70 percent to a 19 percent
slope. During 1981, the price of the 64K RAM fell from $25 or
$30 per device, to about $6. The result of this dislocation in
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learning curve pricing will cost the industry billions of dollars
in revenue. (See Chart B) -

pPart of the answer to international competition is in the
area of U.S., domestic policies., Last year, you were instrumental
in providing us with a much~needed tax credit for R&D. That is
the type of measure that builds the domestic environment we need
to maintain our competitive position. The results are already
evident in the recent establishment of the Semiconductor Research
Corporation for a cooperative effort to stimulate R&D and develop

base technologies we need to remain competitive.

The Importance of World Markets

Competitiveness and flexibility can only take us so far.
The continued viability of the U.,S. semiconductor industry hinges
on the openness of international markets to our companies and
their produqts. Foreign markets account for half of the total
value of semiconductors conauméd worldwide. We need the volume
represented by those markets in order to generate the funds we
need for investment, research and development. P

The semiconductor industry -~ like all high technology
industries -- requires enormous investments in capital equipment
and research and development. With world demand for
semiconductors growing at an annual rate of 25 percent, -we need
capital to expand production Eaci;itles. More importantly, our
production technology changes, equipment becomes obsolete at a

rapid rate, and our production process is becoming increasingly
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capital-intensive. 1Integrated circuit producers spend an average
of 28 percent of sales on investment in equipment and research
and development, compared to 7 percent for U,S. industry as a
whole.

our product designs change rapidly and our products have
short lives,. Since 1960, the basic process technology has
undergone 19 separate design changes. We must invest a constant
‘ and substantial stream of capital in research and development of
next generation products, We estimate that U.S. producers will
have to invest over $100 million per f£irm on research and
development and production facilities to produce the 64K RAM, anc
$150 to $200 million per firm for the 256K RAM,

I1f we had full access abroad, we would not only share in the
most rapidly growing markets, but we would limit the ability of
foreign producers to depress prices artificially during

recessions in order to gain market share in our home markets.

The U.S. Response

In order to achieve an effective solution, the U.S. must
adopt a comprehensive approach, focused on the whole complex'of
trade and investment problems peculiar to high technology. The
High Technology Trade Act pt;vides that approach, and should be
part of your bill,

Its goal is to obtain maximum openness of international
markets to high technology trade and investment, through

negotiated agreements directed at eliminating existing
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barriers, It has as its objective that U.S. companies exporting
to or investing in foreign countries will receive national
treatment. The bill would also establish a monitoring system to
measure the degree of openness of foreign markets, and would
strengthen the international trading system through more rigorous
use of axisting procedures under U.S. laws and trade agreements.
The U.S. semiconductor industry has proven, with each.
generation of new products, its ability to innovate in both
process and product design. We will continue to take whatever
measures are necessary to maintain that innovative capability.
The U.S. semiconductor industry is dedicated to the high road of
a free and fair trade policy. We challenge our trading partners

around the world to adopt that same policy.
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Introduction

I am here today to address the problems that S. 2094, the
Reciprocal Trade and Investment Act of 1982, is designed to deal
with., The semiconductor industry -~ and the high technology
industries as a group -- are the best examples of industries
affected by the panoply of trade and investment barriers the bill
addresses., It is vitally important that you prepare trade legis-
lation that becomes law this year which will result in a major
opening of world markets to our products, and will eliminate -
distortions in our home market due to unfair trade practices,

As leaders of the microelectronics industry, we are leaders
of a revolution of the most profound kind -~ a revolution that
will radically and irrevocably alter the style and quality of
human lives everywhere. Our progress is, however, not without
obstacles. An Eighteenth Century mercantilist mentality is
developing in many foreign capitals that threatens the well-being
of the entire industry with discriminatory trade practices.

Having recognized the critical value of their high tech-
nology industries, foreign governments are increasingly adopting
narrow nationalistic policies and, employing tariff and nontariff
barriers and other trade~distorting measures in order to insulate
their industries from foreign competition and expand their world
market shares. With the U.S. as the most prominent exception,
governments around the world are supporting their semiconductor
and microelectronics-based industries as a national priority.
They have adopted national policies and programs designed to
provide a special economic environment beyond the benefits free
market forces would generate. They seek to give their industries
a competitive edge in the world market.

What is disturbing about this challenge is not the competi-
tion itself. This industry thrives on competition. What is
disturbing is that ultimately we won't be able to compete
successfully unless the gap is narrowed between the deliberately
supportive, closed economic environment provided abroad and the
environment existing in the U.S. Traditional American trade
policies have stressed that performance, product quality, reli-
ability and price -~ not artificially imposed sanctions, sub-
sidies and safeguards by governments -- should be the determining
trade factors. We believe that these should be international
standards as well,

Growing government intervention abroad undermines the over=-
all reciprocal balance of the GATT. That erosion must be
halted. Where U.S. companies and workers have high export poten-
tial, legislation based on the Danforth, Heinz and Bentsen bills
can help set U.S. negotiating priorities to attack the barriers
abroad that frustrate our ability to exploit our advantage. This
does not mean that the United States should set itself as the
sole judge of the balance of prior agreements, unilaterally
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restructuring commitments, or that we should make excessive use
of the renegotiation provisions of the GATT. We must build upon
the GATT framework; not tear it down. But we can make an inde-~
pendent assessment of our national commercial interests. We can
set priorities, seek new negotiations, and utilize existing
rights aggressively.

The legislation reported by this committee must clearly
define the challenge we face, accurately assess the urgency of
the situation, and correctly focus on effective and acceptable
solutions: increased access to foreign markets for U.S. goods
and investment, and the elimination of tariff and nontariff bar-
riers, unfair foreign practices, and other trade-distorting poli-
cies and measures, For a long time our country has lead other
nations in building an open international trading system. We
cannot abandon that leadership position. We must recognize the
short~-comings in the system as it exists, and let others know
that those short-comings cannot continue to exist.

Legislation based on the Danforth, Heinz and Bentsen bills
can move us in the right direction. What is needed are proce-
dures provided by statute to analyze foreign industrial policies
and their effects, to identify foreign market barriers, to estab-
lish national priorities, and to find solutions to obtain addi-
tional market access and national treatment. It is essential
that the trade legislation which emerges from your Committee
contain certain crucial elements. What is needed is a political
mandate and legal authority for negotiations to obtain:

- maximum openness of international markets to high tech-
nology trade and investment;

~ the elimination or reduction of trade-~distorting foreign
government intervention;

- an end to public and private discriminatory procurement
policies; -

- the reduction or elimination of tariff and other nontariff
barriers to hich technology trade and investment;

~ foreign government commitments to provide national treat-
ment; and

- foreign government commitments to encourage joint scien-
tific cooperation between U.S. and foreign companies,

In addition, we need a mechanism to identify and measure the
openness of foreign markets, without relying on a petition pro-
cess., Such a mechanism would target and analyze:

~ trade and investment-distorting foreign industrial
policies;
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- foreign government policies or measures that deny national
treatment to our firms or which are otherwise
discriminatory;

- foreign government toleration or encouragement of anti-
competitive practices;

- other measures which limit access to foreign markets for
key products; and

- macroeconomic policies of the United States and foreign
governments and foreign market structures which affect the
competitiveness of our industry.

Mr. Chairman, I would urge in the strongest possible terms
that the High Technology Trade Act, S. 2356, introduced on April
first by Senators Hart, Heinz and Cranston (and cosponsored by
Senator Mitchell) before your committee now, be made an integral
part of the legislative solutions that you provide.

I am speaking for American companies who support the "high
road" to international high technology trade. We want to see a
lessening of mercagtilist thinking that results in tariff and
non~tariff barriers. We also support further openning of foreign
investment opportunities in these countries and the provision of
equal national treatment. Why? Obviously, it will help us out
in the short run,~ In the long term it will provide for the
strongest, most effective electronics industry worldwide.

E e i

No group of industries has a more direct effect on the
national security, defense preparedness, industrial health, over-
all economic vitality and international competitiveness of the
United States than the high technology industries, By defini-
tion, these are the industries investing most heavily in research
and development and are the most progressive and highly innova-
tive. These are the products and industries on the frontier of
technological progress in a range of areas and product sectors,
The microelectronics industry is expected to grow from $15 bil-
lion last year to §60 billion by 1990.

I have called semiconductor technology the crude oil of the
80s; the fuel that will power the equipment of the electronics
and computer revolution. The electronics revolution is a global
phenomenon., It is clear to me that it is in the best interests
of all countries that the capability for producing the components
that supply this industry should not be dominated by any one
country. Only market forces -- unfettered by central planners =--
can select the best among competing technologies,

I will make two points today. The first is that the United
States semiconductor industry is highly competitive. We are
asking not for protection or assistance, but only that the gov-
ernment defend our right to compete in the world market.
Secondly, I will explain why our success-~-and perhaps even sur-
vival--is contingent on access to open international markets.
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The Challenge

The issue is simple: we are highly competitive, but we need
world markets in order to remaih competitive. The problem is
that we are increasingly being denied access to those markets.
Foreign governments have recognized the importance of high tech-
nology industries to their national economies, their defense, and
to their international competitiveness across a broad range of
product sectors., They are increasingly promoting those indus-
tries through such measures as subsidization, tax incentives, and
government-sponsored cooperation in production and research,
while protecting them from foreign competition through a variety
of tariff and nontariff barriers, investment performance require-
ments, denial of national treatment, toleration of restrictive
business practices, and other trade-distorting measures. The
market for integrated circuits and their end use products such as
computers, telecommunication equipment, industrial automation
equipment and consumer products, are the most dramatic targets of
such government policies.

Our main concern right now is, of course, Japan. As far
back as the early 1960's, the potential and value of micro-
electronics was recognized by the Japanese government, and it
became one of several "target" industries -~ an evolution of the
"infant industry” philosophy. The focus was on limiting foreign
competition through blocking foreign investments, and acquiring
foreign technology.

As recently as 1978, the "Buy Japan" philosophy was further
strengthened by the enactment of Public Law no., 84 -- designed to
assist industry in the development of products selected by the
Japanese government that fall into the categories of electronic
devices, electrcnic computers, and computer software.

As part of this national policy aimed at promoting its high
technology industries, in the semiconductor field the Japanese
government coordinates a joint government-industry effort aimed
at improving Japanese capacity and overtaking the U.S. lead in
the fastest-growing segment of the market. 1In the area of com-
puters, the Japanese Ministry of International Trade and Industry
last month authorized eight major Japanese computer and elec-
trical companies to form a research institute to develop a
Japanese "super-computer" within the decade.

The European Community is developing a program of coordi-
nated research, design and production, focused on microelec~-
tronics and aimed at achieving a unified European market and
“expanding its world market share. Individual European govern-
ments have targeted certain key industries like microelectronics,
computer equipment, telecommunications, and bioengineering, and
have launched what have been described as "some of the grandest
industrial-aid programs since World War II." They are providing
these industries with very high levels of funding for research
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and development, are tolerating and even encouraging anticompet-
itive behavior, are providing tax incentives such as credits for
research and high depreciation rates for research facilities, and
are restricting foreign exports and investment in their markets
by discriminatory procurement policies, performance requirements,
and other measures. ’

Nor is the problem limited to developed countries. The
advanced developing countries -~ particularly Mexico and Brazil
-~ are adopting similar policies. Brazil seeks to achieve the
overall objectives of its National Development Plan by increasing
its technological capabilities. The Brazilian Government is
intervening in the international flow of technology for its
national purposes by preventing foreign participation that might
represent a competitive threat, while pressuring foreign firms to
share advanced technology. These efforts are coordinated with a
high level of government intervention aimed at strengthening the
Brazilian industry, in the form of funding, tax breaks, technical
assistance, dissemination of technological information, and
formulation of R & D programs. Central to the effort to
strengthen the indigenous technological capability of its indus-
try is the Brazilian government's conditioning of foreign invest-
ment in industries like computers on the introduction over time
of increased levels of Brazilian content,

Impact of "Target Industry" Programs on the U.S. Market

Foreign industrial policies are implemented not only through
raising obstacles to imports. There are also serious conse-~
quences in terms of exports to our market. Figure 1 illustrates
the price consequences in our market of these target industry
programs, Shortly after the Japanese entered the market for the
16K RAM in mid-1977, the price curve dropped noticeably. Then in
October of 1980, when they entered the 64K RAM market, that price
curve dropped radically to a 19 percent slope, and price competi-
tion forced 16K RAM prices down. During 1981 the price of the
64K RAM fell from $25 to $30 per device to about $6. At those
prices, U.S. companies are absorbing losses, and we are seriously
questioning our ability to maintain adequate levels of invest-
ment., This dislocation of traditional learning curve pricing
will cost the industry billions of dollars.

The consequences in terms of market share are equally dis-
turbing. We remain unable to exploit the volume potential of
foreign markets. Our largest potential foreign market remains
substantially closed to us, A Joint Economic Committee Study
published this February concluded that the Japanese market for
semiconductors has an oligopolistic structure and does not func-
tion as an open market. The Government of Japan tolerates and
even encourages the formation of cartels that result in these
oligopolistic policies. Japanese Public Law 84 of 1978 provides
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the statutory basis for this system.

The U.S.~Japan trade balance for semiconductors -- Figure 2
~= illustrates just how great, and how disastrous, these policies
have been. Imports from Japan in 1981 climbed ‘to nearly 400
million dollars, while exports to Japan remained flat. This
represents a complete reversal of our trade position with
Japan. In Europe, the United States, and in other markets, we
are highly competitive and highly successful. Japanese industry
and government are content to have a Buy-Japan policy at home.
This is not a cultural question. It is protectionism. These
protectionist policies are preventing us from penetrating theirp
home markets, while providing them the springboard for extensive
penetration and disruption of our market.

The Competitiveness of the U.S. Industry

Our industry is highly competitive. 1If allowed to compete
on fair and equal terms with our foreign counterparts, there can
be no doubt of our ability to maintain the leadership position we
have occupied since our industry's inception. We are cost-com-
petitive, and we are competitive in technological innovation.

Semiconductor prices until very recently have followed a
traditional learning curve pattern, with prices declining stead-
ily over time, as output expands and efficiency is achieved
through experience, 1In the earliest developmental and production
stages of a device, yield ratios are typically low and unit
prices high., Prices fall rapidly in the early years of commer-
cial production, and then decline more slowly as the market
matures, unit costs fall less rapidly, and competition drives
prices down. As you can see from Figure 3, our price per bit for
memories has declined at a classic rate of about 30 percent for
each doubling of production volume, tracing a very steady,
healthy 70 percent downward slope. A more dramatic way of put-
ting it is that between 1973 and 1981, we succeeded in reducing
our cost per RAM bit by about 97 percent. Figures 4 and 5 put
this price trend in a broader economic context. The rate of
inflation in' the U.S. economy highlights the counter-inflationary
trend in semiconductor prices. Even in the worst of times, our
performance has contributed to fighting inflation.

Our productivity record, as measured by the value added per
employee, is spectacular. While productivity of the US. economy
as a whole stagnated during the late seventies, productivity in
the semiconductor industry increased at an annual rate of over 22
percent. Figure 6 shows at a glance how striking our performance
has been, compared to that of the U.S. economy.
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The technological competitiveness of our industry -- our
rate of innovation -- is revealed by the rate at which we have
introduced new products. Since 1971 U.S. manufacturers have
produced four successive generations of computer memory
devices., The U.S. industry leaders have succeeded in quadrupling
memory capacity about every 2 or 2 1/2 years.

Moreover, our industry has demonstrated a high degree of
flexibility and vitality in adjusting and responding to the pres-
sures of international competition we have faced since the late
70's., We have been able to expand capacity and to maintain the
required level of research and development in the short-term
through market restructuring, and have been willing to invest
increasing amounts of money in expanding capacity and research
and development ~- more than matching Japanese efforts -- during
the recent recession and price suppression.

Last year your committee was instrumental in providing us
with much-needed tax credits for R&D. We need those measures to
build the domestic environment that will permit us to maintain
our competitive position. The results are already evident.
Recently, under the auspices of SIA, many of the best known
leaders in the semiconductor and computer industries, including
myself, have decided to join forces in a unique way. Incorpor=-
ated in California as a non-profit organization we have become
the Semiconductor Research Corporation (SRC). Our mission is to
stimulate joint research in advanced semiconductor technology by
industry and universities, to encourage increased efforts by
manufacturers and universities in long~term semiconductor
research, to add to the supply and quality of degreed profes-
sional people, and to channel more funds into research. Other
initiatives will be forthcoming.

The Importance of World Markets

Competitiveness and flexibility can only take us so far,

The continued viability of the United States semiconductor indus-
try hinges on the openness of international markets to our com-
panies and their products. The focus of our production and mar-
keting is of necessity on the global market, and maximum access
to that market is absolutely crucial. We need open international
markets because of the size and distribution of the world market,
because of the nature of our production process, and most impor-
tantly, because of the available economies of scale and our need
for investment capital.

Foreign markets account for half the total value of semi-
conductors consumed worldwide. This fact alone underscores the
importance of these markets for American firms. Figure 7 tracks
consumption of semiconductors. The top curve is total world
consumption., Below that is U.S. consumption, and then Japanese
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consumption. Of total worldwide consumption of $15 billion
dollars in 1981, more than half -- $9 billion -- represents for-
eign markets. We need the volume represented by those markets in
order to stay on the learning curve and capture cost efficien-
cies. In order to understand the importance of volume produc-
tion, look at Figure 8. It highlights the direct relationship
between production volume and average price for successive gener-
ations of random access memories.

The availability of a large market is a critical requirement
for success in our industry. The fundamental economics of our
industry revolve around the cost economies and experience gained
by volume production. A loss in world market share will result
in a loss of international competitiveness for the U.S. semi-
conductor industry, and in a loss of U.S. international competi-
tiveness across a whole range of advanced products. Decreased
market share lowers our profits, adversely affecting research and
development funding. That means a slower rate of new product
discovery and development, which will mean a further loss of
market share,

U.S.~-manufactured semiconductors are identical to foreign
devices in terms of performance, quality and reliability. From
the consumer's point of view, there are no distinquishing ele-
ments which might limit our ability to sell in a particular mar-
ket. The world market is the appropriate one for us.

It is our process innovation and product development that
established us as world leaders in this area and has allowed us
to maintain that position. To stay on the forefront requires
enormous research and development and investment expenditures.
With world demand for semiconductors growing at an annual rate of
25 percent, we need capital to expand production facilities.

More -iupcrtantly, our production technology changes and equipment
becomes obsolete at a rapid rate. Our average age of installed
equipment declined 25 percent between 1975 and 1979 to 4.4

years, Our production process is becoming increasingly capital-
intensive, Gross plant and equipment expenditures per employee
were about $11 thousand in 1976, and rose to $15 thousand in
1979, despite significant increases in industry employment. The
Joint Economic Committee study published in February reported
that in an effort to prepare for 64K RAM production, the top ten
Japanese producers spent $775 million in 1980 on plant and equip-
ment--17 or 18 percent of sales, while the top ten U.S. producers
spent $1.2 billion--more than 20 percent of sales. Integrated
circuit producers spend an average of 28 percent of receipts on
investment in equipment, research and development, compared to 7
percent for U.S. industry as a whole., Advanced Micro Devices's
combined research and development and capital expenditures in the
year which ends March 31 should exceed 40 percent,

Our product designs change rapidly and our products have
short lives., Since 1960, the basic process technology has under-
gone 19 separate design changes, Few industries have experienced

95-761 O - 82 - 10
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such a rapid change in basic production technology in such a
short time. Improvement in semiconductor product quality is an
ever-increasing necessity. Now we're using semiconductors for
more demanding tasks. Reliability cannot be achieved without
high quality in the design and manufacturing process. To achieve
this quality we depend on the best available tools and automa-
tion. This adds to capital cost substantially.

To remain competitive in an industry where sales are concen=-
trated in the. most advanced products means that we must invest a.
constant and substantial stream of capital in research and devel-
opment of next generation products., If we do not, our leadership
position will be short-lived. Compared to an average investment
by U.S. industry as a whole of 3 percent of sales, U.S. semi-
conductor producers currently invest an average of 9 percent of
their revenues in research and development. We estimate that
U.8. prcducers will have to invest over $100 million per firm on
research and development and production facilities to produce the
64K RAM, and $150 to $200 million per firm for the 256K RAM.

Other governments have obviously understood the direct
relationship between market share and research and development.,
It is the fundamental proposition on which they have formulated
their policies of promoting and funding research and development
and protecting their domestic industries. Foreign government
efforts have been concentrated in memories--the fastest growing
segment of the market. This is the segment which has histor-~
ically generated technology and production experience and profits
which have benefited a broader range of products.

In other words, if foreign government policies and practices
continue to deny U.S. access to world markets, the result will be
a loss of U.S. technological superiority over a whole range of
products. The Japanese market alone could amount to 35 to 40
percent of world demand. If that market remains substantially
closed, our Japanese competitors, backed by government support,
will benefit through lower cost due to experience at a much
faster rate than our firms, while denying us access to the market
we need to match them.

The U.S. Response

In order to achieve an effective solution, the United States
must adopt a comprehensive approach, focused on the whole complex
of trade and investment problems peculiar to high technology, and
directed at ensuring open international markets for our products
and investments. The High Technology Trade Act adopts that
approach.

Its 'goal is to obtain maximum openness of international
markets to high technology trade and investment, through negotia-
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ted agreements directed at eliminating existing barriers. It has
as its objective that U.S. companies exporting to or investing in
foreign countries will receive national treatment. Equal
national treatment should extend to all areas. For example, just
as a Japanese production affiliate in the U.S. receives the
advantages of our capital markets, our infrastructure supporting
semiconductor production, and the ability to compete for our

" university graduates, so too should an American production
affiliate in Japan be accorded treatment equivalent to that
received by Japanese semiconductor firms. American firms should,
receive treatment equivalent to domestic firms: access to financ-
ing at competitive rates, bureaucratic processing of subsidiary
filings with the government, and the ability to recruit top
Japanese engineering talent,

The bill would also establish a monitoring system to measure
the degree of openness of foreign markets, and would strengthen
the international trading system through more rigorous use of
existing procedures under U.S. laws and trade agreements to
respond to remaining trade distorting policies or measures. The
U.S., government, along with industry, needs to take action., The
U.S. needs to monitor much more closely foreign predatory pricing
and other unfair trade practices that result in unwarranted
increases in U.S. market share. We must be prepared to respond
appropriately to these unfair trade practices. By doing so, we
can make sure U.S. manufacturers have an opportunity to compete
in a free fair-trade environment.

The High Technology Bill is an important &djunct to the
subject of these hearings. The concern addressed in the
Danforth, Heinz and Bentsen bills are extremely important and
welcome, The legislation that you draft provides opportunity to
strengthen the international trading system. New barriers are
becoming increasingly important., We need to refocus our energies
as a nation on understanding foreign industrial policies and
their effects on our trade and investment, and on obtaining truly
open markets, This does not mean that the GATT rules are not of
continuing value. But the current international-trading system
will not endure unless a major effort 18 made to assure that the
fruits of past negotiations are not rendered worthless by newer
forms of government intervention.

Remaining passive will not preserve the status quo., The
openness of markets is eroded whenever international rules are
unclear or do not apply. That is why we are here today asking
that Congress pass trade legislation -- not to retaliate against
foreign practices, but to set national trade priorities, to
examine foreign practices and their impact on our industrial
base, and to give the President a badly needed mandate to find
golutions,
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The U.S., semiconductor industry will continue to provide
world markets with innovative, cost-effective, high-quality prod-
ucts. We will continue to invest in the research and development
necessary to maintain our technological leadership. We will
continue to invest in new plants and equipment to provide the
capacity necessary to meet the growing demand for our products,
We are dedicated to being cost competitive with suppliers from
around the world and to providing products with quality second to
none, The U.S. semiconductor industry has proven, with each
generation of new products, its ability to innovate in both pro-
cess and product design. We will continue to take whatever mea-
sures are necessary to maintain that innovative capability. The
U.S. semiconductor industry is dedicated to the high road of a
free and fair trade policy. We challenge our trading partners
around the world to adopt that same policy.
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Senator HEiNz. Thank you very much, Mr. Sanders. I understand
both you and Mr. de Castro testified, but I was not here for Mr. de
Castro’s testimony.

Senator Danforth and I both have some questions. They are of
somewhat mixed parentage. -

How do the barriers faced by high technology firms abroad differ
from barriers faced in other industries?

Mr. pe Castro. I think, first, with respect to barriers to direct
investment, high technology products generally are products which
cannot be simply conveyed to the final user. It is necessary to
assist the user in the application of that product to its ultimate use
and also to be available to him to maintain that product, to up-
grade it, to modernize it as time goes on. .

The users of such products generally are unwilling to purchase
products when the source of that support is in a different country
thousands of miles away. They look for people to provide that kind
of support close by its ultimate use.

Being barred in a number of countries from setting up any sort
of business entity with which we can provide such services effec-
tively closes the market for those products.

Senator HEINZ. I wasn't here for this part of your testimony,
having been called to the floor for a vote, but I understand that
one of your statements indicated that you didn’t mind having high
technology tariffs cut. Is that correct?

Mr. SANDERS. Well, the U.S. semiconductor industry is in favor of
no tariffs. We have already lobbied hard and were successful in

etting a reduction in tariffs to 4.9 percent. We favor no tariffs.
ariffs are not an issue.

Senator HeiNz. And you want tariffs -cut simply because you
favor free trade? :

Mr. SANDERS. We favor free trade. All we ask is a chance to sell
in their markets. :

Senator HEINZ. Now, one of the issues that I'm sure we’ll be con-
fronting is the definition of high technology. Do all high tech indus-
tries want their tariffs cut? )

Mr. pE Castro. I think, in my experience, by and large, most of
the high tech industries—and I'm sure for every rule you can find
an exception—favor free and open trade.

Senator HEINz. Is that true for semiconductors?

Mr. Sanpers. Well, for semiconductors, we are absolutely in
favor of reduction of tariffs to zero on a worldwide basis, on a mul-
tilateral basis.

Senator HEINz. What about computers?

Mr. SANDERS. I can’t speak for computers, but I would guess that
that is something which should come out with consultation with
the industry, and it will be developed through the hearing process.

Mr. pE Castro. I don’t believe you would find any disagreement
from the computer industry on that. ‘

Senator HEINZ. Telecommunications? ,

Mr. SANDERs. I think there are already well-established pro-

ams on telecommunications. I think that, from the U.S. side, we

avor—— }

Mr. pE Castro. Telecommunications has a special problem in
that our network is open for people to come in. You can buy a tele-
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phone made anywhere in the world and plug it in. You can’t do
that in most other countries, so that is a special problem.

Mr. Sanbpers. I think that emphasizes the “fair” aspect of free
and fair trade. '

Senator Heinz. Now, if I understand it, you would both like to
see gesponsible reciprocity legislation enacted this year. Is that cor-
rect?

Mr. pE CasTro. Yes, sir, particularly focused on investments.

Mr. SANDERS. Absolutely.

Senator HEiNz. Do you support the bill that I and other Senators
have introduced, S. 2356?

Mr. pE Castro. Yes, sir, by and large; primarily inasmuch as it
supports the GATT process as it is currently ongoing.

t seems to me that we have two types of merchandise trade
problems. First off, the GATT signatories, wherein it seems to me
we have a fair basis for negotiation, and we should not upset that
applecart.

n the other hand, we have a number of countries that are not
subscribers to the full GATT treaty, and in that case we have a
little bit more difficult problem.

Mr. SANDERs. We favor it. We would like to see a negotiating
mandate for a priority being set on high technology industries.
That'’s the future.

Senator HEiNz. Let me ask this: How do we in the United States
stand vis-a-vis world competition in terms of product quality? Mr.
de Castro?

Mr. pE Castro. I think that the Japanese, perhaps in the last 3
or 4 years, have led us in product quality. There has been an enor-
mous effort within the U.g. electronic industry to improve product
quality, and I believe that today we have rough parity with the
Japanese in terms of product quality.

Mr. SANDERs. I certainly agree that we have parity. I think the
quality issue has been diffused. I have a quote here from the gener-
al manager of Hewlitt Packard, one of the largest producers of
computer systems in the world, who recently also has gained the
reputation for being the spokesman for our industry quality. Rich-
ard W. Anderson, the general manager, said on February 14, and I
quote, “As far as I am concerned, American firms have closed the
gap on quality with the Japanese. U.S. firms have diffused the
issue.

Senator HeiNz. What will happen if we don’t get the legislation
that you say we need this year?

Mr. SANDERS. Well, I'd like to comment on that, Ed, if I may.

Senator HEinz. Mr. Sanders.

Mr. SANDERS. On the 64 K-RAM, which is becoming a household
word even though people don’t understand what a “bit” is, the
bottom line is the aggressive pricing based on subsidized research
and a protected home market is going to result in a deviation from
that learning curve of $§4 a unit. That $4 unit comes out in 1985 in
$2.6 billion of lost revenues and profits that would have been rein-
vested in research and development and growth of our industry.
That $2.6 billion in a single year means 100,000 high tech jobs.

Since the social change that is coming is inevitable—we have
gone from an agrarian society to an industrial society; we are head-
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ing for an informational society—we have to create jobs in this
country for the information society. We can’t find jobs for all the
farmers who had to go to the city to work for manufacturing. We
couldn’t find jobs on the farms for them. We won't be able to find
jobs for those 10 million people that are out of work if we are not a
world leader in the information technologies. Our trading partners:
know that. They have an industrial policy to beggar us. We must
act now.

Senator HEINz. Mr. Sanders, thank you.

Senator Bradley?

Senator BRaDLEY. Thank you, Mr. Chairman.

Mr. Chairman, I would ask unanimous consent that I might be
able to submit some questions in writing to Mr. Spencer and get
his responses for the record.

Senator HEinz. Without objection, so ordered.

[The questions follow:]

- RESPoNSES TO QUESTIONS ADDRESSED TO MR. EpsoN W. SPENCER BY SENATOR BiLL
BRADLEY

Question vne. If the President enforces U.S. trade rights by vigorously using sec-
tion 301 of the 1974 Trade Act, do you think the causes of action under that section
provide an effective basis for the President to try to redress, or retaliate against,
foreign acts denying us fair market access. Do we need a new and unilateral cause
of action?

I believe that section 301 of the 1974 Trade Act could be strengthened to better
provide an effective basis for Presidential action when foreign acts or. policies
impair U.S. benefits under a trade agreement or unjustifiably, unreasonably, or dis-
criminatorily burden U.S. commerce. In particular, this could be accomplished by
extending the coverage of section 301 to include foreign direct investment, as the
section now currently covers only trade in goods and services. International rules
are sparse in the area of foreign direct investment. The leverage of the President
to negotiate investment rules with our trading partners would be increased substan-
tially were section 301 expanded.

With the extension of section 301 to cover foreign direct investment, I believe the
President would have an effective basis for responding to foreign acts denying U.S.
firms fair market access. Accordingly, ECAT does not see the need for a new unilat-
eral cause of action under section 301 to respond to market access problems.

Question two. In your view, in general should the causes of action in U.S. law be
based on foreign denial or impairment of U.S. rights under international trade
agreements and norms?

In those areas in which there are international rules of agreements, causes of
action should be based on denial or impairment of U.S. rights under those rules or
agreements. This is consistent with the desire of ECAT members to see the expan-
sion of the rule of law to international trade in services and to foreign direct invest-
ment.

Unfortunately, there are a number of areas in which international rules are lack-
ing. In those areas, ECAT believes that the denial of market access should be a
factor taken into account under section 301 in determining whether any act, policy,
or practice of a foreign country is unreasonable or discriminatory. Denial of market
access in itself should not be the basis of a sole cause of action under section 301.

Question three. Is there a danger in retaliating against foreign countries because
they don't do things the way we do? Is there a danger in setting a precedent of as-
serting U.S. trade rights which are not recognized by, or do not derive from, inter-
national agreements or standards?

There is an inherent danger in insisting that our trading partners do all things
the same way we do them, including an insistence that U.S. interpretations of inter-
national agreements or standards be the governing ones. Certainly, the U.S. govern-
ment should enforce its rights, but this does not extend to unilaterally imposing the
trade regime followed by the United States on foreign countries. A significant
danger with such a course of action is that it would serve to encourage other gov-
ernments to act in a like fashion.

95-761 O ~ 82 - 11
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Question four. Could retaliation by the U.S. on the basis of unilateral standards

jeopardize U.S. international business interests? How?

es, U.S. international business interests could be jeopardized by a requirement
of unilateral imposition of U.S. standards that do not accord with internationally
agreed standards in an international trade dispute between the United States and
other countries. There is every reason to expect that foreign firms would force their
" governments to take counter actions against U.S. firms, that is to counter-retaliate.
The counter-retaliation could seriously disadvantage the trade and investment inter-
ests of U.S. firms which are involved in the initial trade dispute as well as those
which are not. In short, the vulnerability of U.S. firms should not be overlooked.
Re%trictions beget restrictions. This easily could escalate into a full international
trade war.

Question five. Would the weakening of the “‘rule of law” under GATT and the
multilateral trade regime generally damage broader U.S. business interests?

Very definitely—all of us in the United States have benefited greatly from the
multilateral trade regime put into place under U.S. leadership in the post World
War II era. This is often too easily overlooked by those who are disappointed with
the limited coverage of the system and the frequent breaching of its rule. The
system is clearly inadequate in many areas, but its weakening would put us as a
nation in an even worse position economically and politically. Business thrives
under the certainty afforded by a rule of law.

Question six. Historically, has a rule of law based on open borders and widely rec-
ognized trade and other commercial rights served U.S. commercial interests?

Again, my answer is yes. For example, job creation in the United States and the
rise of many U.S. firms to positions of economic ggeeminence have been furthered
by the reduction of tariff barriers around the globe. Serving global markets allows
for greater economic efficiencies. Without access to foreign markets, the United
States would be a far poorer place. Unfortunately, in all too many instances, nontar-
iff barriers have been imposed to provide ﬁrotection for those subjected to greater
international competition as tariff levels have been lowered. This is, however, a
reason for us to redouble our efforts to expand the rule of law under the GATT and
the multilateral trade regime. )

Question seven. Should the U.S. place priority on strengthening and extending
this rule of law, rather than weakening it by asserting a right to go it alone?

Yes, particularly in the area of international trade in services and foreign direct
investment. ECAT would like to see a joint commitment by the United States and
its major trading partners at the GATT ministerial meeting scheduled for this
coming November, to work for a strengthening of the rule of law in these two areas.

Question eight. Do you agree that U.S. economic policies, including our macro-
economic policies, such as monetary, tax and exchange rate policies, importantly
affect the ability of U.S. companies to penetrate foreign markets?

U.S. monetary and tax policies certainly affect the competitiveness of U.S. compa-
nies. Without, for exampfe, the foreign tax credit and so-called foreign tax “defer-
ral”, U.S. companies would find it terribly difficult to survive in the world markets.
Also helpful to U.S. export competitiveness is the DISC which was established to
offset the disadvantages to the export activities of U.S. firms inherent in the U.S.
tax system. -

Exchange rates have a major impact on the ability of U.S. firms to sell abroad.
The recent rise in the value of the dollar vis-a-vis foreign currencies not only puts
U.S. exports at a serious disadvantage, but affects the whole U.S. economy, includ-
ing the level of domestic interest rates.

Question nine. Do you agree that market conditions, such as interest rates, the
availability of capital, skilled manpower and R&D opportunities, affect the ability of
U.S. companies to penetrate foreign markets?

Yes, market conditions powerfully affect the ability of U.S. companies to pene-
trate foreign markets. Let's take the example of interest rate charges on financial
packages associated with export transactions. It is almost impossible for a U.S. firm
"to compete for a sale in a foreign market with a competitive foreign firm if the for-
eign firm can offer a financing package with an interest rate substantially below
what the U.S. firm can offer. Unfortunately, that is the situation in which U.S. com-
panies are finding themselves because of the increasing use of interest rate subsi-
dies by foreign governments. With the U.S. Export-Import Bank frequently unable
to offer competitive financing to U.S. firms, foreign firms are winning sales—and
with them, large parts of foreign markets—away from their U.S. competitors.

Historic U.S. competitive advantages in the cost and availability of capital are
being seriously eroded by current economic conditions. While our-pool of skilled
manpower still offers a great competitive advantage, its skills increasingly are being
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emulated abroad. Antitrust statutes are inhibiting our R&D potential, which, rela-
tive to some of our trading partners, appears to be diminishing.

Question ten. Are these factors at least as important to U.S. trade performance as
existing foreign barriers?

Without aﬂalthy domestic economy, there would be little U.S. foreign trade. 1
would say, therefore, that market factors are the predominant ones. This is the
reason why ECAT members are workigg, for example, to have section 861 regula-
tions of the Internal Revenue Code modified to insure that research and develop-
ment activities which otherwise might move abroad, remain at home. R&D activi-
ties are of great importance to the performance of U.S. firms. ECAT was particular-
ly pleased that the Congress legislated a temporary suspension of the section 861
regulations in the Economic Recovery Tax Act of 1981. We would like to work with
members of the Committee to see those changes made permanent.

" Question eleven. Does it better serve our growth efforts over the long term to rec-
tify these ‘“‘domestic” barriers to U.S. exports than to retaliate against foreign bar-
riers by raising the level of import. protection?

Job creation and the continued growth of U.S. firms demand action on both
fronts. 1 see them as complementary over the long term. U.S. trade performarnce
will benefit from a positive domestic environment—economic and non-economic—as
well as the lowering and elimination of foreign trade barriers.

Question twelve. you think it might help U.S. industries and imﬂrove govern-
ment policies, if we had an analysis of the key factors which shage the worldwide
competit]i?ve structure of those industries in which U.S. industries have high growth
potentia

An effort by the Department of Commerce and other executive-level agencies to
evaluate the worldwide competitive structure of industries important to the U.S.
economy could be helpful. Such studies as might be undertaken should focus on U.S.
industries which have high growth potential as well as those industries which are
considered mature but employ many millions of Americans. Information which
would be gathered should assist the development of long-range planning by the pri-
vate sector.

Question thirteen. In your view, should it be the objective of U.S. trade law to
alter the culture, philosophies and norms of our trading partners in order to con-
form them to U.S. norms?

Or, in general, should U.S. retaliation be aimed at trade restraining actions by
governments, or in which governments participate?

Alterations of the culture, philosophies, and norms of other countries seems an
inagpropriate objective of U.S. trade policy. That policy historically has been one of
seeking the reciprocal lowering of international barriers to trade through multilat-
eral trade negotiations. In my view, that should continue to be the objective, and
our trade policies should be designed accordingly. There have been and there will
continue to be, however, instances where the enforcement of U.S. trade rights will
lead to singling out one or more nations for trade retaliation.

Question fourteen. 1 believe we would all like to have the Administration do a
thorough study of foreign barriers. I hope you agree that they should do a thorough
stud{ of U.S. industrial competitiveness. However,.in your view, would it be helpful
in all cases to force the Administration to take a position on actions we can take
based on such studies? Is it possible that in some instances, taking a position that
we could or could not retaliate under section 301 before beginning a formal section
301 investigation could produce a suboptimal outcome for U.S. business, eg. we
might weaken our negotiating strength by “showing our hand” with an Administra-
tion cgnclusion based on the study, or by constraining our negotiating options in ad-
vance

ECAT supports a compilation of an inventory of foreign barriers to U.S. trade,
services, and investment, together with a program: of action by the Executive to alle-
viate or eliminate trade barriers. Furthermore, I might also note that we believe a
listing of similar U.S. barriers should also be undertaken. -

We are ogposed, however, to a limiting of the negotiating flexibility of the Execu-
tive through the enactment of a requirement that the Executive must publicly an-
nounce for each foreign trade barrier identified what is to be its negotiating position
and general course of action to achieve its elimination. As you rightly say, such
action may simply serve to prematurely ‘‘show our hand.”

We are further opposed to a procedure that would require the Congress to consid-
er legislative solutions to trade problems that were not handled satisfactorily
through either multilateral or bilateral negotiations conducted by the Executive.

Let me also note that ECAT hopes that any legislation which may be enacted
would be balanced in that it would provide opportunities to all sectors of the econo-

-’
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my to request the assistance of the U.S. government to negotiate the reduction and
elimination of tariff and non-tariff barriers. :

Senator BRADLEY. I would like to ask each of you a series of ques-
tions and have your responses to each of them.

Do you agree that U.S. economic policies particularly macroeco-
nomic policies such as monetary and tax policies, importantly
affect the abilities of U.S. companies to penetrate foreign markets?

Mr. SANDERS. Certainly to the extent that we have higher capital
costs than they do. .

Senator BRADLEY. That is all, in your opinion?

Mr. pe Castro. I think it’s pretty clear right now that the ex-
traordinarily high interest rates in the United States have put cer-
tain perturbations in the foreign exchange rates and have made
our products substantially more expensive in foreign markets than
they might otherwise be.

Mr. SANDERS. Well, those are two negatives—he gave one and I
gave one. There is a positive. The R. & D. tax credit that was
passed last year was very beneficial to our indiistry and will be in
the future because we can get more R. & D. done on an after-tax
basis, so our cash goes a little farther. That's very positive.

Senator BRADLEY. Do you think that market conditions, including
interest rates, as well as such things the availability of skilled
manpower, R. & D. opportunities, the availability of capital, affect
the ahility of U.S. companies to penetrate foreign markets?

Mr. SANDERS. It definitely does. We are trying to find ways to go
from the old ways of parochial R. & D. where everyone jealously
guarded everything as prime to cooperative research within U.S.
laws. The Semiconductor Industry Association is sponsoring a re-
search cooperative to get more bang for our R. & D. dollar. The
other thing that we are doing is never losing sight of the fact that
it is the piano player that makes the music, not the piano; and we
need to educate more engineers. We have to enhance that.

Senator BRADLEY. Do you think that these market factors are as
important to U.S. trade performance as existing foreign barriers?

Mr. pE Castro. I think that there are certainly factors that come
and go, and the current economic situation is one. But the trade
barrier question is one that has been with us for a long time and I
think one that we need to address.

These chickens don’t come home to roost quick. The problems in
the automobile industry had their genesis 30 years ago when we
tolerated unreasonable quotas and tariffs in foreign markets and
didn’t force foreign governments to allow automobile companies to
invest. The same problems will come home to roost in the high
technology industry a number of years from now if we don’t assure
ourselves access to those foreign markets. .

Senator BRADLEY. But I take your testimony to mean you also
feel that if you don’t have the skilled manpower or if you haven’t
spent the money on research and development you won’t be able to
penetrate those markets over the long run.

Mr. SANDERS. Clearly, that’s true. The semiconductor industry is
investing about 28 percent on research and development and capi-
tal, which is four times the U.S. industries’ rate.
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My company invested last year 16 percent in R. & D. and 20 per-
cent on capital investment. So our industry is not underinvesting;
we are spending everything we can, and we are profitable.

Senator BrRADLEY. If macroeconomic or domestic market barriers,
such as excessively high interest rates, a scarcity of skilled man-
power, and insufficient R. & D. generally exist in the economy, do
you think it is more important for us to remove these domestic bar-
r@ers?to U.S. competitiveness or to retaliate against foreign bar-
riers?

Mr. SANDERS. I don’t like the concept of retaliating against for-
eign barriers—that sounds pugnacious. I would prefer to just have
them remove their barriers. N

Senator BRapLEY. What about the tradeoff there?

Mr. SANDERS. I have said to my shareholders and to my board of
directors: The single most important factor in the health and
growth of the information industry and the seminal semiconductor
industry is trade relations. I stand on that.

Mr. pE CasTro. I think it's pretty clear that we are not going to
solve our foreign market problems without doing both. We have got
to rid ourselves of the barriers, and we have got to handle some of
the domestic questions.

Senator BrapLEy. That’s the answer I wanted. Thank you.
[Laughter.]

Let me ask you one final question. Do you think it would be help-
ful if we had an analysis of the factors that shape the worldwide
competitive structures of those industries in which we are likely to
l})1ave gge greatest growth potential during the next decade and

eyond? :
r. DE CASTRO. Yes, sir.

Senator BRapLEY. What might you think we should consider in
such a study?

Mr. pE Castro. I think that that study needs to look at precisely
how it is other countries stop free and fair trade. There are an
awful lot of ways to do it. It’s not all straightforward. It's not all
tariffs. It’s not all quotas; it's not all investments. There are all
kinds of other things.

From my experience, the degree of expertise within the U.S.
trading community on those problems is fairly minimal relative to
what we see in other countries.

Mr. SANDERS. My view is that innovation still leads in the United
- States. Our industry is the leading producer of the microchips that
are the hearts of every Japanese computer and point of sale
system.

What the Japanese in particular have been doing and what the
Europeans are trying to emulate is to take the basic U.S. idea,
manufacture it in high volume irrespective of a return on capital,
and drive us out of the market, not allowing us to recoup our re-
search and development investment, thereby cutting off our future
growth. So I think what we have to study is merely ways to make
sure that we have a world market that is open to our innovation.
We are the innovative leaders today, but we must be able to recov-
er our costs of investment.

Senator BRADLEY. So you are suggesting that what we need to do
is catalog the various barriers out there and then move domestical-
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ly to build up our own pool of skilled manpower and research and
development. Isn’t there anything else? Do you think if we catalog
all the barriers and build up our pool of research and development,
will that guarantee us a big market share in the Pacific Basin
during the 1990’s? Aren’t there other things tha: we have to con-
sider too?

Mr. pE Castro. As I've said, we've got to see that those barriers
are removed. But I am not sure that we yet know what they all
are. They are very insidious.

Mr. SANDERS. Our system of free enterprise was working just fine
until we had a new competitor who didn’t have an economic moti-
vation. It’s just the decision of where we want to spend our nation-
al treasure. I think we want to spend it on high technology so we
can improve the quality of life, or we can wind up as a nation of
farmers and hairdressers. [Laughter.] -

Senator BRADLEY. Mr. Chairman, on that note——

[Laughter.]

Senator DANFORTH. There aren’t going to be any more farmers,
It’s lawyers in there, too. [Laughter.]

Senator Chafee.

Senator CHAFEE. Thank you, Mr. Chairman.

I think that last comment was a very penetrating one. There
always seem to be an abundance of funeral directors around, too.
[Laughter.]

. Mr. Chairman, I'm sorry that I've not been able to be here for
these hearings. I did look over the testimony of Mr. Spencer of the
Honeywell Corp. ]

I have a question, Mr. Chairman, that I would submit to ECAT
{'or clthem to answer, and I would just like to read the question out
oud.

The statement submitted on behalf of the Emergency Committee
for American Trade contains a number of proposals. My question
to Mr. Spencer is whether in his view those proposals require legis-
lation or whether they would be implemented administratively. So
if there is anybody from ECAT here, please raise your hand.

[A show of hands.]

Senator CHAFEE. Well, if you could get that answer from Mr.
Spencer, the question being whether his proposals require legisla-
tion, in his belief, or whether they could ge implemented adminis-
tratively, I would appreciate that.

And I have a statement here, Mr. Chairman, which I would like
to submit for the record. And I don't have any questions of the wit-
nesses.

Senator DANFORTH. I would like to ask a question of each of you.

It is often said:

If only America were more competitive, we would be able to compete in foreign
markets. The problem therefore is not barriers erected by other countries; the prob-
lem is that American business has simply fallen behind, and other countries are

n'ﬁtking better products at better prices; the trade thing really isn’t the problem at
all. :

If that observation is correct, then it is my view that we should
not pass this bill, that we should not attempt to cure by protection-
ism what we can’t cure by our own innovativeness and know-how
and productivity.
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In your industry would you say that the problem is that the
United States just can’t keep up and other countries are more in-.
ventive, more highly productive and skilled than we are, and that
it isn’t really the problem of trade barriers but it is a problem of
the sluggishness and lack of creativity of American industry?

Mr. pE CasTro. Well, since my business is primarily selling com-
puters to People to help them improve their productivity, I certain-
ly wouldn’t want to say we've done all we can in this country, nor
do I believe we have done all we can.

I don’t believe that we are doing significantly worse than any
other country, including Japan. I do believe that there are some
differences between ourselves and Japan in the structure of the so-
ciety, the capital markets and how they function; but in terms of
the gut-level productivity of industry, or at least the high technol-
ogy industry with which I'm familiar, I believe we are as good as or
better than any other country.

Senator DANFORTH. So we have a fair opportunity to compete
throughout the world in high technology? :

Mr. SANDERS. We are the world leader. In microprocessors, as an
example, which have been widely heralded even in the lay press,
on the basis of the best technical solution a survey showed that 9 of
the 10 top-rated companies were American. There was only one
Japanese.

In my company’s case, we provided the prototype chips for all of
the basic central processors in the Japanese telecommunications
system. My concern is will we be able to enjoy the volume business
to recoup our investment? History says, “No chance.” As soon as
they can replicate those products my business will decline. So we
provide the prototypes, we do the innovation, they emulate, they
effectively make good manufacturing decisions. There is no ques-
tion they are a very formidable competitor. But we have the inno-
vation; we have the skill; we can compete on a world basis. All we
need is a chance.

Senator DANFORTH. Why is this legislation important?

Mr. SANDERS. The legislation is important because I think it pro-
vides a framework for which the administration has a mandate
that high technology is important to the future of this country.
Currently there is no such mandate. It is, if you will, a flagship for
an industrial policy that says America wants to move into the in-
formational age and fuel its own growth.

Senator DANFORTH. Thank you very much.

Mr. SANDERs. Thank you.

Mr. pE Castro. Thank you. -

STATEMENT OF HOWARD D. SAMUEL, PRESIDENT, INDUSTRIAL
UNION DEPARTMENT, AFL-CIO

Mr. SAMUEL. Mr. Chairman, my name is Howard Samuel. I am
president of the industrial union department of the AFL-CIO, but I
appear here as cochairman of the Labor-Industry Coalition for In-
ternational Trade, which we call LICIT. )

LICIT is a coalition of 8 companies and 11 unions, covering a
fairly wide spectrum of U.S. industries, who are joined together
and have been for the last year and a half, committed to an open
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and fair trading system and fully aware, despite the diversity of
the industries we represent, that international trade has become
and is continuing to be a growing part of our economy, and we've
got to be prepared to meet its demands.

I would like to first call on Claude E. Hobbs, who is vice presi-
dent of the Westinghouse Electric Corp., to summarize the first
part of our statement. I will then summarize the second part, and
with your permission we will leave the statement to be introduced
in the record in full.

Thank you.

STATEMENT OF CLAUDE E. HOBBS, VICE PRESIDENT OF
WESTINGHOUSE ELECTRIC CORP.

Mr. HosBs. Thank you, Mr. Chairman.

Mr. Chairman, we are here today to support you and other Mem-
bers of Congress in working for the implementation of a trade
policy that vigorously enforces U.S. rights in the international
trading system.

LICIT, which is the acronym for our group, welcomes the domes-
tic debate on trade reciprocity. Legislation which you and Senator
Heinz have introduced, as well as a similar bill by Senator Robert
Byrd, has made a major contribution to this debate.

The success of this debate and the legislative process will be
judged by the results which are achieved in opening up markets to
U.S. exports and in insuring that U.S. firms and workers compete
in the world economy on a fair and equitable basis.

Our coalition issued a statement on international trade in Octo-
ber 1981 that advocated an open trade policy based on reciprocity
among industrialized countries. In general terms we define reci-
procity as open, fair competition for foreign products in the U.S.
market and for American-made products in foreign markets. The
emphasis in the LICIT statement was on vigorous enforcement of
U.S. rights in the international trading system. It is implicit in the
statement that the concept of reciprocity has more to do with a
change of policy and the application of negotiating leverage than a
major restructuring of U.S. trade laws.

The legislative proposals being considered by this subcommittee
attempt to strengthen the hand of the executive in eliminating for-
eign trade barriers. The developing controversy concerning reci-
procity is a healthy sign that the United States is coming to grips
with the need to formulate a trade policy that is effective and rele-
vant to the economic conditions facing the United States today.

The United States is more dependent than ever on an open inter-
national environment for international trade. However, the United
States has less leverage than in the past in dealing with the bar-
riers and other practices that can harm U.S. interests in interna-
tional competition.

Traditionally, our leverage derived from the mutual benefits that
we could offer for a reciprocal elimination of barriers, which were
predominately reduction of tariffs.

_The very success of the GATT in addressing the elimination of
traditional tariff and nontariff barriers to trade has led to the
emerging trade policy focused on industrial policies, structural bar-
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riers to trade, and the interaction of countries with fundamentally

different economic systems. Indeed, in many instances, U.S. firms

and workers are finding that the reciprocal benefits that they ex-

pected from mutual tariff reductions are being impaired by many

kinds of trade-distorting measures and barriers that are wide-

gpread in many countries and almost nonexistent in the United
tates.

As we see it, the questions for U.S. trade policy which these
hearings address are: How to adapt to this different environment,
and, what tools are available for addressing the new types of bar-
riers facing U.S. exports and achieving what the GATT system
pro(tin‘i)ses——reciprocal and mutually advantageous benefits from
trade’

I think that’s enough of a summary of a more lengthy statement
that we would appreciate having put in the record, Senator.

[The prepared statement follows:]
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Mr. Chairman:

We are here today to support you and other members of Con-
gress in working for the implementation of a trade policy that
vigorously enforces U.S. rights in the international trading
system. LICIT welcomes the domestic debate on trade
reciprocity. The legislation which you and Senator Heinz have
introduced (S. 2094 and S. 2071), as well as other legislation
such as that introduced by Senator Robert Byrd (S. 2347), has -
made a major contribution to this debate. The success of this
debate and legislative process will be judged by the results
which are achieved in opening up markets to U.S. exports and in
ensuring that U.S. firms and workers compete in the world economy
on a fair and equitable basis.

Our coalition issued a Statement on International Trade in
October, 1981 that advocated an open trade policy based on reci-
procity among industrialized countries. While full reciprocity
cannot be expected from developing countries, the newly indus-
trializing countries must move toward full acceptance of not just
the benefits, but also the obligations, of the international
trading system. In general terms LICIT defined reciprocity as
"open, fair competition for foreign products in the United States
market and for American-made products in foreign markets." The
emphasis in the LICIT statement was on vigorous enforcement of
U.S. rights in the international trading system. It is implicit
in the statement that the concept of reciprocity has more to do
with a change of policy and the application of negotiating lever~
age than a major restructuring of U.S. trade laws.

The legislative proposals being considered by this sub-
committee attempt to strengthen the hand of the Executive in
eliminating foreign trade barriers. The developing controversy
concerning reciprocity is a healthy sign that the United States
is coming to grips with the need to formulate a trade policy that
is effective and relevant to the economic conditions facing the
United States today.

The International Environment is Forcing the United States to
Reevaluate the Implementation of U.S. Trade Policy

The United States is more dependent than ever on an open
international environment for international trade. 1In 1980, 13.7
percent of all employment in U.S. manufacturing industries was
related to U.S. exports of manufactured products. This means one
of every seven manufacturing jobs. (This compares to 10.2 per-
cent only 3 years ago, or one of every ten manufacturing jobs.)
During a time of relatively slow growth both domestically and
internationally, the total share of U.S. employment related to
manufactured exports increased from 3.6 percent in 1977 to 5.0
percent in 1980. Thus cver 5 million American jobs now depend
directly on exports,
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However, the United States has less leverage than in the
past in dealing with the barriers and other practices that can
harm U.S. interests in international competition. Traditionally,
our leverage derived from the mutual benefits that we could offer
for a reciprocal elimination of barriers (e.g. reduction of tar-
iffs). The very success of the GATT in addressing the elimina-~
tion of traditional tariff and nontariff barriers to trade has
led to the emerging trade policy focus on industrial policies,
structural barriers to trade, and the interaction of countries
with fundamentally different economic systems. Indeed, in many
instances U.S. firms and workers are finding that the reciprocal
benefits that were expected from mutual tariff reductions are
being impaired by many kinds of trade distorting measures and
barriers that are widespread in many countries and almost non-
existent in the United States. The very success of tariff reduc-
tions and the barring of the use of quotas and common nontariff
barriers has in fact led to a proliferation of these trade dis-
tortions.

The questions for U.S. trade policy, which these hearings
address, are how to adapt to this different environment and what
tools are available for addressing the new types of barriers
facing U.S. exports and achieving what the GATT system ~
promises -~ reciprocal and mutually advantageous benefits from
trade.

What is Reciprocity?

Reciprocity under the GATT system has meant that the parti-
cipants in a negotiation receive what each party believes are
benefits sufficient to induce them to accord to others the con-
cessions which they have granted. These concessions are normally
then extended unconditionally to all GATT members, not just to
thoge who have granted “reciprocal” concessions.

Moreover, when the U.S. agrees to a tariff concession, it is
also agreeing not to take other actions which would nullify the
benefit of that concession to our foreign trading partners.
Similarly the concessions the United States has received from
other countries should not be impaired by foreign government
measures such as directed procurement, subsidies, anti-competi-
tive business practices, export requirements, discriminatory
regulations, etc. In cases where the benefits to the U.S. are
being impaired, the United States should be diligent in enforcing
our rights under international agreements. We hope the legisla-
tive process concerning reciprocity will result in such dili-
gence.

To suggest that such a course of action need put us in vio-
lation of our GATT agreements fundamentally misses the point. The
GATT contemplates just such a reciprocal balance of benefits as
reflected in Article XXIII provisions. The United States can and
should bring its complaints to the GATT. Where the GATT agrees
that nullification or impairment has occurred, the GATT can be
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used as leverage to change the practice or the U.S. can be
authorized to suspend equivalent concessions.

However the current debate on reciprocity encompasses a
broader range of concerns than those embodied in the judgments
made by negotiators about the "reciprocal and mutually advanta-
geous benefits"™ of tariff reductions. These concerns have been
expreassed by such phrases as "substantially equivalent competi-
tive opportunities," "substantially equivalent commercial oppor-
tunities""reciprocal market access," or "national treatment.”

All of these formulations have been put forward as different ways
to define reciprocity. Such formulations are necessary in making
policy statements or drafting legislation. Yet the fundamental
point is to correct the trade problems that have given rise to
the call for reclprocity, not to come up with better ways to
characterize the concept.

The issue,. very simply, is to achieve equity in our economic
relations with other countries. Thii is what LICIT meant in
calling for "open, fair competition for foreign products in the
United States market and for American made products in foreign
markets." The problem is that in many sectors and in many coun-
tries U.S. companies and workers are not allowed to compete in a
fair and open environment.

Is Reciprocity Legislation Necessary?

New legislation on reciprocity, and the legislative process
it entails, is important primarily as a means of forming the
political will and consensus to act. LICIT believes that current
U.S. law provides those responsible for the administration and
enforcement of U.S. trade law with the authority and means to
take action against most foreign trade practices and barriers
right now. Nevertheless, the addition and clarification of ser-
vices and investment authorities to section 301 is a useful
rounding out of existing authority.

Beyond providing the impetus for action, however, the legis-
lation being considered by the Subcommittee moves~U.S. trade
policy in the right direction and provides the Administration
with additional tools and negotiating authority to address new
trade problems in the GATT and otherwise.

Enforcement of U.S. Rights in the International Trading System

The most significant step the United States could take right
now to address the concerns raised in the reciprocity debate is
to more diligently enforce existing U.S. trade law and our rights
under the GATT. LICIT strongly supports the monitoring and
reporting provisions provided in the legislation being considered
by the Subcommittee., But we know enough now to take actions to
enforce U.S. rights in the trading system. We would like to
enumerate for you an illustrative list of examples where we
believe a cause for action already exists.
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Export Requirements

Export requirements for foreign investment are not expli-
citly prohibited by the GATT, although a strong case can and
should be made that many types of export requirements, especially
when associated with incentives, violate a number of GATT
articles and underlying principles. A greater effort should be
made to bring these practices under the discipline of the GATT.
The Administration recently began GATT proceedings against Canada
concerning such requirements on U.S. companies mandated by its
Foreign Investment Review Agency. We support that action but
believe that Canada should not stand accused alone if the spread
of this kind of practice is to be halted. Other GATT signatories
and countries outside of GATT also impose export commitments.
Brazil and Mexico are notable examples.

The Brazilian government, according to the April 5 Journal
of Commerce, recently approved 22 special export incentive agree-
ments with 22 automotive and capital goods companies involving
commitments to export $17 billion worth of products over the next
three to seven years in exchange for fiscal incentives and import
privileges. The agreements were signed with the Commission for
Concession of Fiscal Benefits and Special Export Programs
(BEFIEX) for export commitments between now and 1989. The
article did not list all of the companies concerned but indicated
that Ford and GM were among those with the largest commitments;
$3 billion for Ford and $1.1 billion for GM.

wWhat the government of Brazil is doing -~ and what other
countries like Mexico, Spain and Australia are also doing =-- is
transferring through government fiat the location of automotive
and other production from countries like the United States to its
own territory. As the Ford marketing director, in reference to
their Brazilain operations, was quoted as saying: "It would be
impossible to think of the Escort for just the local market. It
would not be economically viable.” Would Ford have chosen to
locate the plants there but for direct intervention of the -
Brazilian Government? This is a situation where a GATT member,
through import restrictions and export requirements and subsi-
dies, is practicing the most blatant form of beggar-thy-neighbor
trade policy.

A similar situation exists closer to home with a non-GATT
member, Mexico, which we have discussed in previous testimony.
We recognize that, unlike Canada, Mexico and Brazil are develop~
ing countries. However these newly industrializing countries are
fully competitive in many industrial sectors and must accept the
obligations, as well as the benefits, of the international trad-~
ing system. It is the persistence of situations like that des-
cribed in Brazil and Mexico that make U.S. firms and workers
believe there i{s a lack of equity or reciprocity in our trading
relations with other countries.
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Implementation of MTN Codes

A major concerr of LICIT is that the various codes negotia-
ted in conjunction .ita the MTN are not being adegquately enforced
or even monitored, nor adequately complied with by the other
parties to the codes. One example of this situation concerns the
inclusion of Nippon Telephone and Telegraph (NTT) as a covered
entity under the Government Procurement Code.

Extensive negotiations took place between the United States
and Japan leading to Japan's accession to the Government Procure-
ment Code. The major U.S. objective was to open up NTT purchases
of telecommunications equipment to U.S. and other producers,
given the fact that the United States is highly competitive in
telecommunications equipment. In return, valuable U.S. markets
were to be opened to Japan by waiving the provisions of the Buy
America Act in accepting Japan under the Government Procurement
Code. An agreement was reached between the United States and
Japan, However a number of U.S. companies and Unions (including
the Communications Workers of America, the International Brother~-
hood of Electrical Workers, and the International Union of Elec-
trical Workers) took the position that the agreement should be
evaluated over time in light of NTT purchases of high-technology
telecommunications equipment from the United States.

The agreement with Japan has been in effect almost a year
and one-half now, and during that time the Commerce Department
reports that only $3.4 million in sales to Japan were made, and
none of these were in the highest technology areas. This despite
the fact that the U.S. telecommunicatons industry is the most
technologically advanced in the world. Experience under this
agreement requires an immediate Congressional inguiry into
whether the terms of the agreement are being fully honored. 1In
other words, has the bargained for reciprocity been obtained.

USTR should investigate and report to the Congress the
reasons behind the lack of purchases by NTT of U.S. manufactured
telecommunications equipment. The NTT agreement is up for re-
newal in January, 1984. Serious consideration should be given to
denying any renewal of the agreement and to withdrawing the con-
cessions extended to Japan under the Government Procurement Code
{f there is a failure to actually open up the Japanese market.
This is a major trade policy issue for both the U.S. and Japan
and should be given the serious attention it deserves.

Export Subsidies

Another area where we believe U.S. policy has not lived up
to the promise of U.S. law concerns export subsidies -- both
direct subsidies by developing countries and subsidized export
credits by developed countries.

The GATT has failed to extend any meaningful discipline over
developing countries with respect to direct export subsidies on

i
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industrial products. The GATT does not proscribe direct
subsidization of exports by developing countries, no matter what
their stage of industrial development. The earlier U.S, attempt
to extend a progressive discipline over developing country export
subsidies through the Subsidies Code appears to have failed. 1In
the first instance this is the result of the failure to have
included in the Subsidies Code a clear requirement under which
developing countries would have agreed unequivocally to phase out
their export subsidies on industrial products within a given time
frame., Absent a specific prohibition, the U.S. has not succeeded
in extracting specific commitments from developing countries when
they accede to the subsidies code and thereby obtain the benefit
of an injury test under U.S. countervailing duty law.

The U.S. accepted a commitment from India last Fall that
amounts to no commitment at all. India agreed to "“reduce or
eliminate export subsidies whenever the use of such subsidies is
inconsistent with its competitive or development needs.” Such an
agreement calls into question the commitments policy and raises
serious implications for current negotiations with such countries
as Mexico and past commitments already reached with countries

like Brazil,

Of far more immediate concern are the official export
credits offered by developed countries at subsidized rates --
another example of a lack of discipline over export subsidies.
Subsidized export credits are more of an international trade
problem today than they have ever been. The OECD estimated that
in 1979 export credit subsidies by the industrial countries
totaled $5.5 billion. The U.S. government has estimated that

" this subsidization on official credits outstanding increased to
about $7.3 billion in 1980.

Despite the billions of dollars in manufactured exports and
hundreds of thousands of jobs which are affected each year, there
exists no adequate international discipline over this form of
unfair competition.

The recently negotiated Code on Subsidies and Countervailing
Measures prohibits subsidized export credits granted by indus-
trialized countries, However an exception was made for countries
which are party to the OECD Arrangement on Guidelines for Offi-
cially Supported Export Credits with respect to most products
(the Arrangement does not, however, cover the export sale of
commercial aircraft, nuclear power generating equipment or
ships). This exception covers all the major OECD countries, The
minimum interest rates in the Arrangement are so far below cur-
-rent market rates that a high degree of direct subsidization is
not only possible, but necessary in order to offer competitive
financing. Thus even though the GATT code signatories have
agreed that subsidized export credits are to be proscribed, the
exception created in the code and the failure of the OECD
Arrangement to exert current discipline over such practices means
that this type of unfair competition is increasing.
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In a study on international competition utilizing official
export credits, which LICIT will soon publish, we were able to
verify that in 1981 at least $1.5 billion of U.S. export sales
were lost because of subsidized export credits by foreign govern~
ments. This is only a small portion of total lost sales. One of
the examples indenified was the loss by Westinghouse Electric
Corporation of an $80 miliion sale of turbine generators to
Rorea. The business went to a French company -- Alsthrom
Atlantique ~- even though Westinghouse was price competitive and
was given a preliminary loan commitment by Eximbank for a
significant portion of the sale. The sale was lost because of
the subsidized financing provided by the French government. The
logss of the sale also meant the loss of 2,500 man-years of U.S.
employment,

Thus, with respect to both developed and developing coun-
tries, the subsidies code has proven to be very inadequate. Yet
the United States has not adequately used the leverage it has --
maintaining a financially competitive Eximbank and enforcing a
commitments code policy ~- to try to make the subsidies code work
as we had hoped that it would.

Foreign Industrial Policies

We have enumerated above a number of examples that illus-
trate a broad range of trade issues that should -be dealt with
under U.S. trade law right now to address what many Americans see
as a lack of reciprocity or fairness in our international trade
relations., Beyond these concerns there exist a whole range of
issues raised by the industrial policies of other governments
that our country has not yet begun to address. Again, to make
the policy discussion concrete, we will provide two examples.

In 1975 the United States' share of all aircraft exports
from OECD countries was 70 perent, By 1980, the latest year for
which comparable data is available, the U.S. share had fallen to
53 percent, This reduction in market share was not the result of
the "invisible hand" of the market, but rather the very visible
hand of foreign governments. This 25 percent reduction in market
share in just five years was primarily due to the market gains of
Airbus Industrie, a consortium of predominately government-owned
or controlled enterprises consisting of companies from France,
Germany, the United Kingdom, and Spain as full partners, and
Belgium and the Netherlands as assoclates. Government-furnished
support is provided to the companies in the consortium through a
variety of means not available to U.S. companies.

In the case of steel, the import share of our market has
been averaging almost 25 percent in the past 6 months. 1Is all of
this steel produced more efficiently than our own steel, and
competitive in our market despite shipping costs? Clearly, the
answer is no. Government subsidies and other measures have
slowed a natural retrenchment of aging industries abroad, while

95-761 0 ~ 82 - 12
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many newer suppliers gain access to our market through subsidi-
zation and dumping.

In the newest and exciting field of microelectronics, we see
markets closed or closing abroad (will Thomson, the French elec-~
tronics firm, newly nationalized, now make purchases solely on
commercial grounds), and the use of highly successful, aggressive
government-organized and supplied export strategies resulting in
rapid gains in market share here.

What is important to understand is the connection between
industrial policies and international trade., Industrial policies
are made by national governments. Yet most of the industrial
sectors they affect, like aircraft, steel, electronics and elec-
trical equipment, are international in nature., National poli-
tical decisions taken by some governments to promote and foster
certain of their domestic industries affect the domestic indus-
tries of other trading partners and competitors., The decision of
Lockheed to phase-out production of the L-1011 aircraft, of U.S.
electronics firms not to enter into production of the next gene-
rations of high density memory chips, and similar decisions of
many American firms to abandon important -areas of production, are
due to decisions made in foreign capitals, with little or no
attention given to these questions in our own government's policy
deliberations, ’

Industries affected by such policies include not only air-
craft and integrated circuits, but steel, computers, power gene-
rating equipment, telecommunications systems, machine-tools, and
other technically sophisticated capital goods.

To give another example of the effect of foreign government
industrial policies on the U.S. economy let us look at Japan; a
country that has probably made the most extensive and effective
use of industrial policy measures among the major industrial
countries,

The Wall Street Journal reported this past Monday, May 3, a
story about a U.S, machine-tool company that has produced a
detailed account of how the Japanese government turned its
domestic machine-tool industry into a cartel as a means to pene-~
trate the U.S. and other export markets., The cartel was created,
according to Houdaille Industries Inc.'s study, through a series
of laws, cabinet orders, ministry ordinances and official "guide-
lines." Japanese machine-tool makers were exempted from anti-
monopoly laws, and were authorized to pool their resources, set
prices, and share in a host of subsidies and tax benefits,

Houdaille's contention, contained in an unfair trade prac-
tices petition filed with USTR, is that the creation of a
machine-tool cartel has been the major factor behind Japan's
penetration of the U.S. market in recent years. The article
reported that in 1976 Japanese manufacturers supplied 3.7 percent
of the U.S. market for numerically controlled machinery
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centers, By 1982, the Japanese manufacturers supplied 50.1 per-
cent of the U,S. market, The corollary result was that U.S.
companies share of the domestic market fell to 48.7 percent in
1981 compared to 95.1 percent in 1976.

Serious questions are raised by both these examples. How can
the current GATT-based trading system endure in the face of such
government directed industrial policies? +that constitutes reci-
procity, or fair and. open competition in these circumstances? 1In
the case of Japan and Europe, such policies are not new. Japan
in earlier years also targeted steel, consumer electronics and
automobiles to be major export industries, obviously with a high
degree of success, Now the Japanese government has directed its
attention to semiconductors, computers and commercial jet air-
craft, FEurope's policies run the spectrum from support of aging
industries, to an attempt to use government controls to alter
trade and investment patterns in new areas, such as "telematics".

What is perhaps most surprising is the continued lack of
appreciation in the United States of the current and long-term
effect of the industrial policies and export support practices of
Europe and Japan on the U.S. economy and on U.S. international
competitiveness. There is little evidence that a blind reliance
on market forces alone -~ and the willingness to unwittingly
accept the consequences of the industrial policies of other gov-
ernments -- is an adequate basis for the conduct of international
economic policy today. For even if the United States were to
pursue a consistent laissez faire course, we would find ourselves
faced with the continued pursuit of industrial policy and export
promotion measures in other countries which would produce what
would be regarded as unfair competition and trade distortion,
requiring retaliation or justifying protection. The Houdaille
unfair trade practices case filed this week is just such an
example,

The Exchange-Rate Issue

One final point needs to be mentioned with respect to Japan
that illustrates another blind spot in U.S. trade policy forma-
tion. This is the current severe undervaluation of the yen with
respect to the dollar. Most economists we've spoken with indi-
cate that the yen is currently undervalued by at least 25 percent
to 30 percent in relation to the dollar. This undervaluation of
the yen provides Japanese exporters in all industries with an
almost insurmountable competitive edge. Not only are Japanese
exports made more competitive in the U.S. market, but U.S,
exports are likewise made artificially more expensive, and less
competitive in the Japanese market. Both the Japanese and United
States governments are aware of this problem and the way it is
exacerbating current trade tensions between the two countries.
Yet neither government has taken any significant action to
address this problem which is of extraordinary importance to both

countries.
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The yen-dollar imbalance is primarily a function of the
sharp divergence in the direéction of fiscal and monetary policies
between the United States and Japan, and the resultinc very high
interest-rate differential between the dollar and the :n, The
problem, though, is also related to the closed nature of Japanese
financial markets and limited access for foreign direct invest-
ment in Japan., U.S. trade policy should begin to take into
account the effects of exchange rates on U.S. trade competitive-
ness and to explore measures that could be taken to maintain a
more appropriate exchange rate between the dollar and other major
currencies, particularly the yen.

New Directions for U.S. Trade Policy

We have emphasized, as an illustrative list, a number of
trade policy problems that could be addressed under current U.S.
law to achieve reciprocity or more equity in U.S. trade rela-
tions. The point being made was that a part of the so-called
trade reciprocity problem has been the result of less than
adequate enforcement of U.S. trade rights under current law and
international agreements. This is not a problem unique to this
Administration. But any reciprocity legislation should not be
seen as a substitute for the diligent administration of already
existing U.S. trade law.

LICIT endorses the major objective of the legislation being
considered by this subcommittee, which is to bring about a more
vigorous enforcement of U.S. rights and current U.S. law. This
does not mean that all flexibility can be denied the executive.
It might be counterproductive to publish the President's policy
options with respect to a foreign practice. But certainly the
U.S. Trade Representative can consult with this Committee, the
Ways and Means Committee and private sector advisors on what can
and will be done,.

LICIT also strongly supports the provisions in the legisla-
tion that are designed to identify areas where the U.S. is not
receiving reciprocal market access and where there is significant
export potential. We would urge, however, that the monitoring
and reporting activities be performed in a broader context.

The United States needs to develop a better framework for
the setting of our trade policy priorities. On the one hand we
need to indentify those sectors of our economy with high export
potential and exercise our international rights and other means
at the President's disposal to secure open and fair market access
for the products of those sectors., On the other hand we need to
not only react to trade restrictions of other countries, but to
anticipate potential problems the United States will face through
lost markets at home and abroad as a result of the industrial
policy objectives of other countries. When the Mexican govern-
ment announces a new decree for the development of a computer
industry; when the Japanese government targets aircraft and semi-~
conductors as the next sectors to lead their export drives; or
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when the European governments nationalize important sectors in
their economies, the United States should be in a position to
assess the potential effect of those measures on its economic
interests. An initial analysis of foreign industrial policies
could be carried out by the International Trade Commisssion by
means of a section 332 investigation or by a special office in
the Commerce Department or USTR. What is important is that our
trade policy should begin to leock forward and not just react.

LICIT also supports the renegotiating leverage provided by
the Section 301 changes which the Adminis:ration has indicated it
would welcome concerning investment and services issues.

Because we believe that the United States must pursue its
rights in the GATT more aggressively, we believe section 301
could also be strengthened as a negotiating mechanism by making
several procedural changes directed at improving the effective-~
ness and efficiency of investigations of unfair trade and invest-
ment practices. These changes would be:

1. Provide that recommendations of the USTR on peti-
tions under section 304 of that Act shall become effective unless
rejected by the President within 21 days. Current law requires
the President to accept or reject a recommendation within 21
days. This change makes any 301 decision associated more closely
with the USTR and not the President. Therefore, it is more
likely that 301 decisions will be based more on national commer-
cial interests.

2. Require preliminary determinations by the USTR
within 90 days of the initiation of an investigation. This
change mirrors other investigative procedures under U.S. trade
law, and would focus investigations and promote negotiated
settlements,

3. Amend section 506 of the Trade Act of 1974 to
require the USTR to appoint private experts when special
expertise is considered necessary, and to appoint surrogates to
represent foreign governments which fail to appear or be repre-
sented in these investigations. These changes are intended to
reduce the difficulty of fact-finding in such cases.

Mr. Chairman. There are major challenges that we need to
face., Many have reacted to your legislative proposals and those
of others as calling for a trade war; for an eye for an eye; a
tooth for a tcoth; an onset of retaliation. These commentators
have set up an artificial choice between Armageddon and total
inaction. We cannot, however, avoid trade conflicts by a policy
of self-imposed ignorance. If we do not consult about foreign
commercial and industrial policies when they are being formulated
and implemented, we will instead deal with their injurious
results in trade cases five or ten years later -- such as the
hundreds of steel cases filed in the last year. This is a poor
way to run a country. The legislation that this committee
reports can, in a reasoned and balanced way, put us on a path to
long term harmonious relations with our trading partners on a
basis of equity and mutual benefit.

Mr. Chairman, that concludes our prepared remarks. We will
be pleased to answer any questions that you or other members of
the Subcommittee may have,.
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Mr. SAMUEL. Let me mention, if I could, Senator, just in sum-
mary, some of the other specific examples where we believe our
trading system has in effect broken down and which would be ad-
dressed by the kind of legislation which has been submitted.

No. 1, we mentioned “‘export requirements” which I think have
received a good deal of attention in the last year or so. Although
they are not explicitly prohibited by GATT, nevertheless they have
a considerable effect on our trading patterns, which surely go well
beyond what was intented and envisioned by the GATT agreement.
Among the examples of this are the recent agreements signed by
Brazil, with some 22 companies in the auto and machine areas,
which would involve exports of something like 17 billion dollars’
worth of Froducts over the next 3 to 7 years, exports which prob-
ably would not have taken place except for the terms of these
agreements and requirements.

The same thing has been happening in Mexico, which will in-
volve huge exporis of automobile engines, for example, many of
them to this couni~y, and is happening also in Canada, in Spain
and Australia, and other of our trading partners as well.

Second, the implementationof the. MTN Codes, which all of us
were involved in designing a few years ago and this body was in-
volved in passing 3 years ago. As you know, Japan and the United
States have signed a government procurement agreement. After a
year and a half of that agreement being in effect, there is very
grave doubts that the agreement is being honored to the degree to
which it was intended and which I think the Congress had antici-
pated when it passed the Trade Act of 1979. .

In the same area of the MTN Codes, there is the Export Subsi-
dies Code. The United States has signed agreements with two coun-
tries, Pakistan and India, both of which gave us so-called commit-
ments, which I guess can be described as being about as leaky as a
sieve, and surely also not meeting the requirements or the inten-
tions of the Export Subsidies Code.

No. 3, the effect of foreign industrial folicies on our trading
system. We gave some examples, for example, the decline in the ex-
ports of our aircraft, largely due to the capture of a large part of
the market bﬁ Airbus Industry, a firm owned and operated by four
countries with some junior partners in a way which our manufac-
turers here cannot match.

Another example is the loss of a major share of our domestic
steel market to imports from nationalized, subsidized, and govern-
ment-owned industries abroad. Again, these industries received
benefits which our companies cannot match.

Finally, the most recent example, which was written about a
couple of days ago in the Wall Street Journal, is that of the activi-
" ties of the Japanese Government in turning the domestic machine-
tool industry into, in effect, an export machine through carteliza-
tion, and thereby capturing part of our market, again, because of
benefits that our own industry could not match. -

Finally, we mention the exchange rate issue. This is the real in-
visible hand affecting United States-Japanese trade balance, adding
perhaps a very substantial sum—the number is under some dis-
pute, but it could be as much as $1,500 to $2,000—to the cost ad-
vantage of a Japanese-built car sold in this country. Nothing to do
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with U.S. wage levels; nothing to do with skills of labor; nothing to
do with R. & D. Again, neither country is doing anything about it.

In all of these issues that I have mentioned, Mr. Chairman, I
hope that you will note that our industry in most of these cases is
quite competitive with the industries of other nations. What is not
competitive is our Government. And in effect, what we are trying
to compare here is not industry versus industry, but industry and
government versus industry and government, and the government
part of our partnership is not functioning as it should.

This legislation, we think, or the thinking that goes behind this
legislation we hope, would make us more aware of the role that
Government has got to play in effectuating an open trading
system. Unless we take some of the steps that this legislation envi-
sions and which have been suggested in the debate which has
taken place during the consideration of the legislation, we think it
will be hard to sustain political support for an open trading system
and without political support I suspect that you are going to find it
harder and harder to sustain that kind of a system in the future.

Thank you.

I will also introduce if I may, Mr. Chairman, the counsel of
LICIT, that is, Alan Wolff, who is known to many of you as a
former Deputy STR.

Senator DANFORTH. Thank gou very much.

Do you find in business and labor an increased move toward pro-
tectionism? Is there a growing sentiment toward protectionism,
would you say?

Mr. SaAMuUEL. I think, in a way, it is going bcth ways, Senator.
There is a growing awareness in the labor movement, and I will let
Mr. Hobbs speak for business, that international trade is going to
play a major role in our economy to a degree which we never
dreamed of 10 years ago, and I suspect, which we may not dream
about 10 years from now.

At the same time, as they become aware that we are no longer
an industrial island, and we are going to have to live with the ef-
fects of international trade, there is the contrary disappointment
and dismay as to what is happening to the international trading
system, that we are competing on an unfair basis.

Senator DANFORTH. Do you think it will be increasingly difficult
to maintain the support of business and labor for free trade policies
if we are viewed as not being able to compete on a fair basis with
other countries?

Mr. SamUEL. I think that is certainly true of the labor sector. We
are losing too many jobs to stand by idly if it is perceived, as it is
perceived now, that we are losing these jobs for reasons that are
not our fault and not due to the workings of a fair and free trading
system. Perha% Mr. Hobbs would like to answer for business.

Mr. Hosss. Well, we don’t have free competition or a free trade
system. We are competing in a world where too many governments
are interfering with artificial barriers. That is certainly true in the
electrical equipment business. We have been competitive for many,
many years—two or three decades, if not longer. If the prices that
are paid for large electrical equipment were open, if the procure-
ment was open even to inspection in Europe and Japan, I am confi-
dent it would be shown that American prices over the years,
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through depression, good years and bad, since World War II at
least, have been at least 20 to 30 percent below the prices in those
countries. This is not a matter of American competitiveness; it is a
matter of restraint by foreign governments against the imports of
our products.

So I think it is not a question of a free trade system or free trade
policies, it’'s a question of asserting American rights to have the
same market access that the foreign producers have to this market.

Senator DANFORTH. Senator Heinz?

Senator HEiNz. No questions.

Senator DANFORTH. Senator Bradley?

Senator BRADLEY. Just one question.

In your testimony, Mr. Samuel, you mentioned the effect that
high interest rates have on the value of the dollar and how that
might?affect trade. Have you seen this in the industries of your
union?

Mr. SAmuUEL. Well, I think it has played a major role, Senator, in
United States-Japanese trade generally. High interest rates in this
country have had an effect on the valuation of the dollar as well
as, of course, what the Japanese have done to the valuation of the
yen. The two facts together have put us in a very noncompetitive
position.

Senator BrapLey. How much of our trading imbalance with
Japan do you think you can be traced to the high interest rates re-
sulting in on overvalued dollar?

Mr. SAMUEL. I really could not estimate that, and I'm not sure -
such figures exist. If they do, we will try to look it up.

Senator BRADLEY. Well, let me come at it this way: If you had
flexible exchange rate and interest rates on a downward path,
would you expect a dramatic increase in your U.S. export?

Mr. SAMUEL. Yes, I would. I wonder if I could ask if Mr. Wolff
has a thought on this, so I could ask him to respond?

Mr. Worrr. The only additional comment I would have is that
yes, a 30- to 40-percent difference in price is bound to make a dif-
ference in our competitiveness in the Japanese market to the
extent that price plays a role. In a number of areas price does not
play a very substantial role, either due to the type of product that
we sell, whether agricultural, or other raw materials, or aircraft, or
because of the barriers that exist—in electronics, because the
market is organized and price doesn’t play much of a role at all.
Certainly in terms of import competition the overvaluation of the
dollar substantially expands the bilateral surplus that Japan has
with us. It has to.

Senator BRADLEY. What kind of thought have you given to the
development of market for the United States in the Pacific Basin
nations? What do you think we have to do to gear up—not to just
get access to the Japanese market—but to compete successfully
with the Japanese in any number of other markets which—aggre-
gate potentially will be much bigger over the next decade?

Mr. Hosss. Well, I can speak to that on large electrical equip-
ment, Senator. The United States constitutes approximately,
roughly, 50 percent of the free world market for large electrical
generating equipment for power transformers, and the other large
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equipment used by utilities. The rest of the free world is about an-
other 50 percent.

The Europeans and the Japanese have access to our market in a
very volume-sensitive business. We do not have access to theirs.
Now, the Third World offers an extensive market, an extensive
export opportunity. Other governments subsidize their export fi-
nancing to a point that we cannot match from the United States. I
won’t go through the whole thing about the Eximbank, but if we
can’t get financing which is competitive with what their govern-
ments supply to their exporters, then we are out of those markets.
We can compete on price and on value and on delivery time and on
service, in every way except the cost of export financing.

So, we need that very badly if we are to compete where we have
complete technological equality or superiority.

Senator BRADLEY. And the cost of money is related to what?

Mr. Hosss. Well, the cost of money from France and Japan is re-
lated to whatever they decide to provide it for, not to the market.
It is not a free market price. We are trying to go to a free market
export loan concept in this country, but there is no free market.
We are competing against governments, and companies simply
can’t do that. :

Senator BRADLEY. So, if you were going to assess a weight to
things that we should do, are you implying that subsidizing inter-
est rates is as important as virtually any other thing we can do?

Mr. HoBBs. Well, either make them stop it or meet them with
equal subsidies, if that is what we have to do.

Senator BRADLEY. Of interest rates?

Mr. Hosss. Of interest rates in the export lending market.

b ]Fioenator Heinz. Would the Senator yield? There is an excellent
ill.

Senator BRADLEY. Just one more question.

When did this become a problem? When did it come to your
notice?

Mr. Hosss. Only in the past 2 or 3 years, as we've had an ex-
treme increase in interest rates in the United States.

Senator BRADLEY. So if we return to balanced macroeconomic
policies, resulting in a declining interest rate, this problem that
you have alluded to might wither away?

Mr. Hosss. If the Japanese and the French and the British and
the Spanish and other countries that subsidize their rates don’t go
below those market rates, which they are now doing and which
thefy have been doing.

If we assume a free market, we can compete, if the interest rates
are truly free. The Japanese rates are a little less than half what
they might be if there were a free market.

Senator BRADLEY. Are you saying that up until 2 years ago it was
a free market?

Mr. Hosss. Substantially. Our Eximbank was competitive, and
we were getting a significant share of international export business
in large equipment.

Mr. SAMUEL. Senator, if I could add a word in reply to your origi-
nal question, there is another aspect which we mention very briefly
in our testimony, and that is the industrial practices of our trading
partners.
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If we are to break into the Pacific Rim in a major way, obviousl
we are not going to be alone. We are going to have to compete wit
other countries such as Japan and others. At the present time, as
we indicated in our testimony, we are operating with perhaps one
hand tied behind our back. And I think the Houdaille study of
whaﬁ happened in the Japanese machine-tool industry is a good ex-
ample.

I am not here to suggest that we adopt a full-blown national in-
dustrial policy, but certainly we are going to have to recognize that
that’'s a competitive factor we have to match, and perhaps we
should begin to look at what the components of such a policy are
which we could adopt.

Senator DANFORTH. Gentlemen, thank you.

Senator HEiNz. Mr. Chairman, I didn’t think I would take time
to ask questions, but Senator Bradley’s fine questioning stimulated
my thinking about it.

Gentlemen, 2 years ago you said that we were, with respect to
export credit financing, relatively competitive. Also, is it not true, 2
years ago we had just really started implementing—having passed
the 1979 Trade Agreements Act—the Tokyo round. And the tariff
cuts were about to go into effect and in some cases were in effect at
that time. Is that correct?

Mr. HoBss. Yes; except, as far as our industry is concerned, the
tariff cuts make no difference; it is other barriers.

Senator HEINz. I understand that. Now, in the intervening 2
ygar%, would you say there has been an increase in nontariff bar-
riers?

Mr. HoBas. Not in our industry. They were there before then.
They haven’t changed much. We have been bringing this same
story to Congress for over 20 years in my personal memory, and to
the different administrations. There has been very little change in
the restrictive buying practices in Europe and Japan in large elec-
trical equipment. This is not a new development.

Senator Heinz. It is not. On the other hand, for example, we ne-
gotiated a procurement code.

hMr(.)dHOBBS. That’s right, but they left all this equipment out of
the code.

Senator HEINz. Well, I understand that. I ended up with the pur-
pose of the question. In theory, there was agreement, was there
not, to open up procurement in France and Japan and in a lot of
other countries to beat down these nontariff barriers. Is that not
correct? Isn’t that the theory?

Mr. Hosgs. That’s my ungerstanding, Senator.

Senator HEINzZ. Now, the second question is did it happen?

Mr. Hosss. No.

Senator HEINz. All right. That’s the point.

Howard Samuel, I pose the question as I did to Mr. Hobbs. Has
there been an increase in nontariff barriers in your experience
over the last 2 years?

Mr. SAMUEL. Well, I think some; yes. The export requirements is
a relatively new phenomenon. Mexico actually issued its order
decree 7 or 8 years ago, but it hasn’t taken effect until the last
couple of years. Most of the others are a more recent vintage.

Senator HEINz. Like the Canadian energy policy?



183

Mr. SAMUEL. Pardon? -

Senator HEINz. Like the Canadian national energy policy?

Mr. SAMUEL. Yes; and I think there are several other aspects.
Certainly I-think—and Alan Wolff, if you have a moment, may add
to this—there is a much greater concentration on the part of many
more countries in more and more areas in recent years.

Senator HeiNz. Senator Bradley’s question—and it was a good
question—was: If we were reasonably OK 2 years ago or 3 years
ago with respect to export credit financing, can’t we just solve the
problem now by being competitive, or finding a way to get every-
body down, or to make the arrangement work? They could choose
one, or they could choose them all.

But I don’t want the record to leave out the fact that in the last
2 years, although it may not explicitly affect Westinghouse, Claude,
but in the last 2 or 3 years there has been, as far as the hearings
we have had in the Banking Committee and before this committee,
there has been a rise in nontariff barriers that have really comple-
mented and worked at cross purposes, of course, with the tariff re-
ductions.

Mr. Wolff, would you agree with that or dlsagree w1th that?

Mr. WoLrF. The term “‘nontariff barriers” used to refer to bar-
riers at the border. What is happening is that governments are be-
coming ever so much more sophisticated in the means of interven-
tion, directly with investors coming into their country, with respect
to export performance requirements. Or take, in the case of
France, the nationalizations.

If you made a tariff agreement on the basis of having a certain
size market that was operating more or less freely, and the compa-
nies to which you were going to sell are nationalized, do they still
procure on the basis of commercial considerations? Or do they pro-
cure on the basis of political considerations?

Senator HEINZ. And in your judgment, which do they?

Mr. WorLrr. Well, I asked a French diplomat that. He said,
“That’s a political questlon ”’ [Laughter.]

Senator DANFORTH. Gentlemen, thank you very much.

Next we have Lee Greenbaum and Karl Hochschwender, repre-
senting the American Association of Exporters & Importers.

STATEMENT OF LEE GREENBAUM, PRESIDENT, KEMP & BEAT-
LEY, REPRESENTING THE AMERICAN ASSOCIATION OF EX.
PORTERS & IMPORTERS

Mr. GREENBAUM. Mr. Chairman and members of the subcommit-
tee, I am Lee Greenbaum, president of the American Association of
Exporters & Importers, and president of Kemp & Beatley.

With me today, on my right, are Robert Herzstein, former Under
Secretary of Commerce for International Trade, who is head of our
export committee and a partner of Arnold & Porter, a member

Kﬁrm; and Dr. Karl Hochschwender, first vice president of AAEI
and director of public affairs of American Hoechst Corp.

The American Association of Exporters & Importers, formerly
the American Importers Association, represents 1,400 U.S. compa-
ny members engaged in the export, import, and distribution of
goods worldwide. Included are many, organizations serving the
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trade community—customs brokers, freight forwarders, banks, at-
torneys, and insurance firms.

We broadened the purpose and changed the name of our organi-
zation last year in response to a gradual shift among our members
into exporting and to the widespread and deeply felt belief among
our members that it was no longer realistic for us to focus solely on
the concerns of importers. We realized that the policy of the
United States toward imports must inevitably be tied in with the
health of the international trading system and the ability of the
Almerican businesses to function successfully in the global market-

ace. -

P We believe that your subcommittee is very usefully focusing on
one of the critical problems in U.S. international trade policy,
namely, whether the international trading system has produced.
the kind of equally open competitive world market that was envis-
aged when the GATT system was launched and which has been the
objective of America’s trade negotiations and trade concessions
since 1947.

The GATT rules and the successive rounds of trade agreements
have made a very good start. The benefits to the United States
have been substantial. In spite of the highly publicized trade defi-
cits of recent years, the U.S. trade performance in 1980 and 1981
was very good in aggregate. While the United States showed a $10
billion trade deficit with Japan in 1980, we had an $18 billion trade
surplus with Europe that same year. In 1981 the trade deficit with
Japan was $15.8 billion, while our trade surplus with Europe was
$10.8 billion, in a year when the high value of the dollar attracted
U.S. imports and hampered U.S. exports.

In our critique of the system as it operates today we must be
mindful of these benefits and not take actions which would endan-
ger them. However, the substantial progress made should not blind
us to the problems the trading system still faces.

Past negotiations have greatly reduced tariffs and quotas and
have made a good though incomplete start at reducing the nontar-
iff barriers that result from governmental regulations. Our Govern-
ment has begun to bring complaints of violations of GATT rules,
and we supg‘ort vigorous pursuit of U.S. rights under GATT
through the GATT mechanisms when consultations do not produce
reasonable results.

The reduction of those barriers has exposed a third layer of ob-
stacles to the achievement of a genuinely competitive marketplace.
These are the obstacles that result from the different business
structures and different business practices in various trading na-
tions. As the United States has reduced its tariffs and other bar-
riers in response to international agreements, foreign businesses
have found fairly ready access to our market.

American businesses are discovering, however, that all of our
major trading partners do not maintain the same pro-competitive
rules, transparency, and receptiveness to new competition that the
U.S. offers. These structural and cultural practices may well be un-
derstandable in the light of past needs and resources of foreign na-
tions when they were operating as national economies, but the
same structures and practices can serve as obstacles to the integra- -
tion of those countries into a global market. Those obstacles are
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particularly difficult for smaller and middle sized American compa-
nies; and yet, as our Government officials have frequently noted, it
is among these companies that much of our untapped export poten-
tial may be found. _

Large companies are also expressing unhappiness with the cur-
rent situation.

We share the concern of this subcommittee, and we believe the
problem warrants continuing legislative attention.

What should be done now?

First, we strongly support the provisions of both the Danforth
and the Bentsen-Bradley bills, calling for "continuing executive
branch studies of the conditions affecting access for U.S. products
in foreign markets. The problems and obstacles are complex and
often subtle. They vary from one country to another and from one
industry and product sector to another. In many respects the prob-
lems are intrinsically practical and must be-dealt with through
specific remedies that attend to practical details rather than
through broad legislative fiats. Executive branch resources may
well have to be augmented to meet that complicated new task.

Second, if it is discovered that U.S. trade is being impaired by
government practices that are inconsistent with international
rules, our Government should seek enforcement through the estab-
lished GATT procedures, using the authority it already has. It may
become desirable, also, to give attention to the adequacy of the
GATT procedures and to seek improvements.

If it is discovered that impediments to foreign market access are
resulting from governmental practices not covered by international
rules, such as is the case with trade in various service industry sec-
tors, the Executive should continue efforts to improve the rules.

As regards impediments to market access that are the result of
structural or cultural barriers rather than governmental actions,
the current proposals to amend section 301 of the Trade Act of
1974 would not remedy that problem. Structural and cultural ob-
stacles would not be reached by section 301, which applies only to
acts, policies, or practices of a foreign government or instrumental-
ity.

Some of the bills being considered by this committee would
amend section 301 to call on the President to investigate actions
which may deny to the United States commercial opportunities in
foreign markets substantially equivalent to those offered by the
United States and to-take retaliatory action if necessary to elimi-
nate the practice. We are concerned that this approach would take
us outside of the GATT rules and thereby subject our exports to
retaliation.

Thus far we have commented solely on the problem of market
access because that is the subject of the bills under consideration
by this subcommittee. We would agree with others who have said
that problems presently encountered by U.S. companies in foreign
markets are also the result of the lack of price and/or quality com-
petitiveness of American companies and because the dollar is badly
overvalued relative to other key currencies, pricing U.S. goods out
of the markets. Our high interest rates also delay very necessary
modernization of plant and equipment, and we are very dismayed
3y many other self-inflicted wounds which weaken U.S. export ef-
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forts. However, the existence of those problems does not diminish
the problem of market access.

We are submitting a fuller statement for the record. -

[The prepared statement follows:]
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Mr. Chairman and Members of the Subcommittee:

I am Lee Greenbaum, President of Kemp & Beatley and
President of the American Association of Exporters & Importers.
The American Association of Exporters and Importers,

formerly the American Importers Association, represents 1400

U. S. company~-members gngaged in the export, import, and
distribution of goods between the United States and countries
throughout the world. The multitude of products sold by
AAEI member companies cover a broad range from textiles and
apparel, chemicals, machinery, electronics, footwear and
food to automobiles, wines and specialty items. In addition,
many organizations serving the trade community -- customs
brokers, freight forwarders, banks, attorneys and insurance
firms - are active members of AAEI.

We changed the name and broadened the purpose of our
organization last year in response to a gradual shift of
many members into exporting, and to the widespread and
deeply felt belief among our members that it was no longer
realistic for us to focus solely con the concerns of importers.
We realized that the policy ot the United States toward imports
must inevitably be tied in with the health of the intern-
ational trading system and the ability of American businesses
to function successfully in the global marketplace. Increas-
ingly, our members have found, American firms do not function

solely as importers or as exporters, but as buyers
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and sellers in a global marketplace, where the origin and
destination of goods is less important than the ability of
our companies to compete effectively and on equal terms with
other companies operating in the same marketplace.

When we revised our charter, we formed an export
committee and asked Robert Herzstein, who was just leaving
office as the first Under Secretary of Commerce for Inter-
national Trade, to serve as the chairman of that committee
on a pro bono basis. The position we are expressing in our
testimony today was formulated with his assistance. Our
organization will_be looking closely at the practical
problems encountered by American businesses in foreign
markets. We expect we will be coming up with information
and suggestions useful to the Executive Branch officials
concerned with the implementation of the U. S. trade policy,
and we will occasionally, as today, see implications for
legislative policy that arise from our work with the practical
problems of exporting.

We believe that your Subcommitteé is, very usefully,
focusing on one of the critical problems in U. S. interna-
tional trade policy =-- namely, whether the inﬁernational
trading system has produced the kind of open, competitive
world market that was envisaged when the GATT system was
launched and which has been the objective of America's trade

negotiations and trade concessions since 1947.

95-761 O ~ 82 - 13
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The GATT rules and the successive rounds of trade
agreements have made a good start. In our critique of the
system as it operates today we must of course be mindful of
these benefits and not take actions which wonld‘ondanger
them. However, the substantial progress made should not
blind us to the problems the trading system faces today. If
we do not deal with those problems in a ccnltruotiv0~and
effective fashion, the stresses and -tiainl.that result
will themselves undermine our past achievements.

The present problem results from our discovery that
there is more to be done in achieving an open market than
what the GATT hoqotiationl have focused on in the past.
Past negotiations have greatly reduced tariffs.and quotas,
and have made a good (though incomplete) start at reducing
the non~tariff barriers that result from governmental
regulations.

Our government has begun to bring complaints of viola=-
tions of GATT rules, and we support vigorous pursuit of
U.8. rights under GATT through the GATT mechanism when

consultations do not produce reasonable results. The
reduction of those barriers has exposed a "third layer” of

obstacles to the achievement of a genuinely competitive
marketplace. These are the obstacles that result from the
business structures and business practices in different

trading nations.
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" As the U. S. has reduced its tariffs and other barriers
in response to international agreements, foreign bulinOIBCl,
have found fairly ready access to our market. We have an
extraordinarily efficient nationwide distribution system
which is receptive to new products, whether they originate
at home or abroad. Our antitrust laws have prevented thc
domestic companicl with longestablished markot shares trom
erecting private barriotl that would kocp out new competi-

. tion, in effect replacing the governmental barriers that had
been dismantled. And, though our business system is large
and quite complicated, it is highly transparent and experts
are availablo -='in law, marketing, finance, and technology ==
to hnlp !oroiqn compotito:l establish themselves in our |
market on terms of legal and practical equality with domestic
" enterprises. .

American businesses are discovering that not all of

'our major trading partners maintain the same pro-competitive
rules, transparency, and receptiveness to new competition.,
Integrated industry structures, and traditions of ‘close
collaboration within company groups and industry sectors,

can mean that a naw competitor from abroad, with a quality
product that is price competitive, has difficulty finding
customers. These structural and cultural practices may well
be perfectly understandable in light of the past needs and

resources of the foreign nations when thay were operating
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as national economies. But the same structures and practic‘s
can serve aa“;;;;;cle;‘to the integration of those countries
igto a global market.

These obstacles are particularly difficult for smaller
and middle sized American companies, who may not have the
power or the endurance necessary to work their way,’ovcr a
period of many years, into a foreign business system which
doas not have institutional channels that facilitate their
entry. And yet, as our government o!ficialy have £roquen£1y
noted, it is among these companies, often making competitive
and innovative products, that much of our untapped export
potential may be found. Largc/ccmpanies are also expressing
unhappiness with the current situation.

We share the concern of this Subcommitt‘o, and we
believe the problem warrants continuing legislative attent~
ion. What should be done now? '

First, we strongly support the provisions of both the
Danforth and the Bentsen-Bradley bills calling for continuing
Executive Branch studies of the conditions affecting access
for U. 8. products in foreign markets. The problems and
obstacles faced by U. 8. enterprises are complex and often
subtle. They vary from one country to another, and from one
1ndulé?§"iﬁéiﬁibauct sector to another. Some problems, puch
as foreign language and consumer preferences, may not be

susceptible to any reasonable remedy. On the other hand, as -
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wa know from the U. 8. expaerience in establishing competi-
tion policy, interlocking business relationships, rigid
distributor relations, and reciprocal dealing practices
which unreasonably suppress competitive opportunities can
be altered. The ways to alter them may also vary ¢greatly
from one country or industry to another. In many respects,
the problems are intrinsically practical, and must be dealt
with through specific remedies that attend to p:actical.
details, rather than through broad legislative fiats. These
studies offer the hope of gaining an understanding that is.
necessary to identify problems and devise specific and
practical remedies.

We believe the Subcommittee should éivo attention to
the question whether the current resources of the Executive
Branch are sufficient to conduct the studies called for in
the legislation adequately. Since our government has not
historically been involved in industry sectoral policy,
there is no substantial reservoir of personnel with the
practical business and analytical skills needed for prompt,
sensitive, and competent invaestigations of the sort that are
needed. We hope the Subcommittee will satisfy itself that,
if the studies were mandated and legislation adopted in this
session of Congress, the Executive departmentulcharged with

responsibility will be in a position to locate and hire the
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experts needed for -- let us say ~- studies of the cod—
ditions affecting the sale of U. 8. auto parts in Japan, -
telecommunications equipment in France, and m;ny others.
Second, our government should of course be charged with
responsibility for enforcing legal rules governing our
international trading system and for pressing for improvements.
® If it is discovered through the continuing studies
or otherwise that u._s. trade is being impaired by govern-
ment practices that are inconsistent with international
‘rules, our government should seek enforcement through the
established GATT procedures. It does not appear that
additional legislation is needed to authorize the zxcouiivo
to do this. However, as experience is gained with the . '-
existing GATT enforcement procedures, it md& become desira-
ble for the U. 8. trade negotiators to give attention to the
adequacy of those enforcement procedures and to seek im=-
provements. It would probably be useful to express this
concern in the legislative history accompanying any measure
reported out by the Subcommittee. i -
° If it is discovered that impediments toltoraiqn
market access are resulting from governmental practices
which are not regulated by existing international agrco;
ments, such as is the case with trade in various service

industry sectors, the Executive should of course be expected



195

to press for international agreements to regulate the
governmental practices in quostion.‘ )

® When it is discovered ﬁhat impediments to market
access are not caused by governméntal action, but are the
result of'ltruotural or cultural barriers, our government is
faced with a relatively new challenge. How should it
 Proceed?

The current proposals to amend Section 301 of the
Trade Act of 1974 would not remedy that problem. Some of pho
bills being considered by this Committee would amend Section
301 to call on the President to investigate actions which
deny to the United States commercial opportunities in
foreign markets substantially oquivalont to those offered by
the United States, and to take retaliatory actiod if necessary
to eliminate the offending practice. We are concerned that
this Section 301 approach would take us outside of the GATT
rules and thereby subject our exports to retaliation.
However, it is important to note that Section 301 applies
only to acts, policies, or practices "of a foreign country
or instrumentality.” Thus structural and cultural obstacles
which impede U. 8. access to foreign markets would not be
reached by Section 301.

Third, we believe the legislation, or its legislative
history, should make clear that Congress is calling on the
President to develop, in consultations with other govern-

ments, processes and techniques for achieving more esquitable

-
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" market access, for all trading nations, and to report back
to Congress on his progress. As the studies discussed abcve-
reveal market access conditions that cou;d be improved, our
government should commence active and prompt discussions
with the foreign govornmant'involvod to devise improvements
in the quality of the competitive markntblacc. Work of this

sort has been commenced by the Commerce Department and the
Japanese Ministry of International Trade and Industry

throuéh the Trade Facilitation Committee, and results have
in some cases been quite fruitful, though the process has
not had the prominence and wholehearted support within our
Executive Branch that it needs. Vigorous government con-
sultations directed at specific problems may lead to
improvements -~ through simple adjustments of private
business practices in soume cases, thrbuqh changes in national
ragulations or legislation (affecting business structure and
practices) in other cases. Sometimes identification of the
problem may itself suggest useful new forms of international
agreements.

As the problems involved in this "third layer® of trade
obstacles are more fully understood, we will be in a position
to determine whether we wish to urge foreign governments to
take on responsibility for eliminating private soétor
practices which unreasonably impair competitive opportunities

in their markets. To achieve a genuinely effective global
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market that is open to.competttors from all the partici-
pating countries, the national governments will have to take
responsibility for preventing cartels, exclusive agreements,
and other private arrangements that impede competition. 1In
some measure, it will be necessary for the national govern-
ments to coordinate their competition policies. And a
government that refuses to police anﬁi—cémpotiﬁivo conduct
“within its borders may be guilty of nullifying and‘impairing
the right of access to its market that other nations enjoy
under the GATT. A congressional mandate for the President
to develop, in consultation with otﬁcr governments, processes
and techniques for achieving improved practical market
access should of course include attention to national
government efforts to prevent private anti-competitive
practices. “

Fourth we believe it would be desirable for Congress to
express in legislation that a goal of U. 8. trade policy is
that buqinesson operating in the global marketplace should
enjoy practical condit%Pna of market access in each country
which are substantially equivalent to those encountered in
other countries. (We do feel that this does not. mean that
the United States should decide that its own practices
constitute the appropriate standard of market access with

which all other countries should comply.)
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We believe few who have given attention‘ta(tho growth
of thc«iqtornational trading system since World wWar II, and
who are concerned with its future vitality, will disagree
with the goal we siggest. The statement of policy wduld
establish that the United States is concorﬁcd not just with
the official laws affecting international access to in-
dividual country ma:khtl,,but also with the competitive .
conditions that are within the control of powerful, but
non-governmental, business organizations in each country.
The policy would also establish that thc‘Unitod States is
concerned not just wieh the evenhandedness of trade con-
cessions as they are negotiated, but with the quality of the
market that ultimately results from the negotiations.
Obviously an open market with substantial egquivalence of
access for all participants is not a goal which will be
aéhiovod immediately. But unless that qoai is clearly
expressed and vigorously pursued, our business managers,

" investors, and wafkcrl will lose confidence in-~the trading
system. They will see it as cxposing‘ehcm tovcompctition“
that is unfair, and they will seek protection from it.

The statement of policy would constitdto meortantf
guidance for U. 8. officials and for foreign nations in-
torosg,d in working with the United States to create a.gore

satisfactory global marketplacae.
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Our 'comments thus fﬁr have been concerned solely w;th
the problem of market access, because that is the objective
of the bills under consideration by this Subcommittee. There
are some who argue;- however, that market access il.nbt a
problem deserying of legislative attention at this time.
We wpi;d agree that ny problems being encountered by U. 8.
companies in foreign markets ae"thd present time Are also
the result of the lack of competitiveness of American )
companies -- either because thcy“aro not technologically
proficient and cost competitive, and/or because the dollar
is badly overvalued relative to dtho: key currencies.,
pricing U. 8. goods oui of foreign markets. Our high
inéoroit rates also delay very necessary modernization of
plant and equipment. Furthorﬁoro, we are also dismayed by -
' other self-inflicted wounds which weaken U. 8. export otfortl.”"
However, the existence of these problems does not diminish
the problem of market access,. . |

Our Association has long supported the 1;£ornat19nal
trading system Sy opbolinq U. 8. tariff barriers and ochcg“
obstacles to importi. American business has bohofittod troh
the prégroln that hal‘boon mada. 'w. fccl';hat the 1ink€go
between imports and exports should not be ovorlook;a or
minimized. U/ 8. moves which are viewed as inconsistent
with international agrinmgntn would of'éourli raise the
danger of rogaliﬁtion against U. 8. exports., Al4bul1noismon

we are increasingly operating in a global market even
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when we sell at home. We must be cbncerncd tha£ we can

- reach all the customers that our competitors are able to
reach without regard to national boundaries. We are pleased
that this Committee is examining waYn to preserve-and build
upon the progress toward an efficiently functioning global
market that was begun thirty-five years ago.

Thapk you, Mr. Chairman.
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Senator DANFORTH. Thank you.

Mr. GREeNBAUM. Thank you for the extra time.

Senator DaANrFoRTH. Do you have a separate statement, Doctor?

Dr. HocHsCHWENDER. No, sir.

Senator DANFORTH.. Senator Heinz? : :

Senator HEINz. No questions. -

Senator DANFORTH. Senator Bradley?

Senator BRADLEY. Thank you, Mr. Chairman.

I would like to question all of you or one of you as a spokesman:
Do you think that section 801 of the 1974 Trade Act offers suffi-
cient causes of action to provide an effective basis for retaliating
against foreign acts denying us fair market access?

Mr. HerzsTEIN. I will try to answer that, Senator Bradley.

We feel that section 301 probably provides as much authority as -
the_ President can.usefully use at this time. It certainly gives him
authority to go after practices that violate trade agreements, and it
clearly gives him authority to go beyond that where the practices
are unreasonable or discriminatory. N '

Now, we don’t feel that it goes to these structural or cultural
barriers or what one might call “private sector barriers,” because
801 does seem limited to foreign government practices.

Senator BRADLEY. Do we need a new and unilateral cause of
action for section 8017

Mr. HerzsTEIN. We think it is dangerous to try to structure one
at this time. That's why we strongly endorsed the study provisions
of the various bills that are up. We think that it is more important
to %et a close grip on the problem that ourselves and some of the
earlier witnesses, the semiconductor and the LICIT witnesses, were
talking about. It will then be possible to fashion remedies, but we -
are concerned about trying to create a cause of action now.

Senator BRADLEY. So you would be leery of causes of action based
on forei%n denial as opposed to of what we define as reciprocity
causes of action based on commonly acknowledged rights under in-
ternational trade agreement? ~ ,

Mr. HerzsTEIN. Well, yes. We think that it’s hard to tell other
nations that they have to take our standard of access as being
“the” standard and go after them with a retaliatory proceeding in
those circumstances. '

Senator BRADLEY. What do you see are the dangers that would
derive from a precedent of asserting U.S. trade rights which are
not recognized, or frankly don’t even derive from international
agreement? '

Mr. HerzsTEIN. Well, we think other nations may start asserting
. rights that they have defined against us. That's the basic danger.
Senator BRADLEY. Which ones are you afraid of?

' Mr. HerzsTEIN. Well, Europeans, I think, ,
Senator BRADLEY. Which sectors are ou concerned about?
Mr. HerzsTEIN. We are very vulnerable in agriculture,
Senator BRADLEY. In what way? -
_ Mr. HerzsTEIN. With the Europeans. They always hold soybeans
up as a key American export which their industry is eager to close
in on if we start following protectionist practices of our own. That’s
at least one that I have heard on a number. of occasions.
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I think that we already are seeing, of course, restrictions on our
high' technology exports, but those are normafly flowing from .in-
dustry practices and industrial policies of foreign countries. But
they te?‘tﬂd use a retaliatory provision to go r those if they
wan . N . .

Senator BRADLEY. We frequently talk about how our commercial-
interests are best realized under the rule of law. If you weakened -
the rule of law under GATT, do you think that that would adverse-
ly affect our economic interests? :

Mr. HerzsTEIN. Yes, I think it would. I think we have to keep
trying to build the rule of law. My own feelinfl is we are operating
only about half under the rule of law and the other half in the
jungle at the present time. And I think it is in the interest of all of
us to try to expand those horizons but not be naive about the fact
that a lot of it 1is still ,)ungle fightinq. -

Senator BRADLEY. “Expand them” meaning expand the scope of
the international ments? . ‘ '

Mr. HerzsTEIN. That's right, by getting a better understanding of
the practices and the problems, and then devising internationally
recognized rules for governing them. . :

Senator BRADLEY. k you very much. ,

Senator DANFORTH. Gentlemen, are you familiar with the supple-
mental tariff authority contained in the Bentsen/Bradley bill,
gﬁx’f‘l}? would enable the administration to unbind the tariffs in the

Mr. HerzsTEIN. Yes, we are.-

Senator DANFORTH., What is your position on that? = _

Mr. HerzsTEIN, Well, we think that is also dangerous at this
time, Senator. We reaily don’t feel, as a nation, our executive
})ranch has had an opportunity to focus adequately on these prob-
ems, .

It may well be that much broader retaliatory authority is going
to be needed at some time, but we think it is dangerous to use it
until you can point it more specifically. '

I might say, in addition, on these studies, we strongly favor
them. We also, in our full statement, indicate tixat we feel probably
the resources of the executive branch would need to be augmented
in order to do a good job on those studies. ) o

Senator DANFORTH. You mentioned your concerns about what .
the Europeans would do in the agricultural area. You are not con-
cerned about their Bresent attitude in agriculture?

Mr. HerzsTEIN. Oh, yes. Yes. It's just that they've got farther
thg% can go.

n?tor DaANrorTH. Do you mean it is bad, but it could get even
worse? - o

Mr. HerzsTEIN. Oh, yes. No question about it. I don’t recall the

figures r'iﬁxt now, but our soybean ex&)rte are quite substantial to
Europe. :g' have lots of soybean substitutes they can use if they
- want to start closing those out. . S

Mr. GreeNBauM. We are also concerned about -their subsidies
beirslg used to invade third country markets for agricultural prod-
ucts. , : o
Senator DANFORTH. I am, too. And, of course, we have gotten
that precedent now. But what can we do about that? What could
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Il
we do about their subsidies? Wh&t could we do about their corn
gluten situation? I suppose one approach could be, well we had
better not do anything for fear that they will do something even
worse.

Mr. GrReenBAUM. That is not the approach we are suggesting. We
are not pacifists in this matter; nor are we pacifists in the Export-
Import Bank funding situation. If our interest rates go down, they
will lower their interest rates for their exports, too. It is not simply .
a matter of relief in the terribly high interest rates that we face; it
is a much more conscious policy. -

Mr. HErzsTEIN. Senator, could I add a note on this question of
followup from the studies and retaliation?

We didn’t stop in our full statement our recommendations with
the suggestion that the studies be conducted. We think it is impor-
tant for the President to followup with his existing authority, but
we also think it would be useful for Congress to do two other
things. One is to, in legislation, call on the President to develop in
consultation with other governments processes for achieving practi-
cal equivalents of market access between countries.

The second additional recommendation is that Congress express
- in legislation that a U.S. policy goal is that businesses operating in
the global marketplace should enjoy practical conditions of market
access in each country which are substantially equivalent to those
encountered in other countries. In other words, we think there is a
lot to be said for practical access; it is just that one country
shouldn’t hold up its standard as the sole one.

Sg?nator BRADLEY. Mr. Chairman, could I just ask one other ques-
tion

Senator DANFORTH. Sure.

Senator BRADLEY. The question of unbinding, which we have
talked about at some length, that is embodied in one of the bills,
doesn’t that same authority already exist under section 125? ’

Mr. HerzsTEIN. Yes, I think it does, Senator. I should have men-
- tioned that in my answer.

Senator BRADLEY. Well, then, how in your view is it significantly
different if we simply explicitly give authority to the President to
do what he already has the authority to do under section 125? '

Mr. HErzsTEIN. Well, I guess it gets back to the-old question of if
it was already there, why did Congress pass another statute? I
think people are bound to try to assume that Congress wasn't going -
through a meaningless gesture, and that it must have something
more in it. So it could be interpreted as creating a greater require-
ment, - ‘

Senator BRADLEY. Under that line of reasoning we passed the all-
savers certificate last year. [Laughter.]

Mr. HerzsteIN. I didn’t say that principle was universally ad-
hered to. :

Senator BRADLEY.-Thank you, Mr. Chairman. .

Senator DANFORTH. Thank you, gentlemen.

Our next witness is George Burns. I am delighted to see Chair-
man Mills with us today. May I call you Mr. Chairman? :

Mr. MiLis. Thank you, sir. : “
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STATEMENT OF GEORGE BURNS, PRESIDENT, CONSUMER
PRODUCTS DIVISION, SCM CORP.

Mr. Burns. Mr. Chairman, my name is George Burns. I am presi-
dent of SCM Cor{;.’s Consumer Products Division. Smith-Corona
typewriters is the largest part of that division.

Smith-Corona greatly appreciates and welcomes the opportunity
to bring the Congress up to date on the continued illegal dumping
of portable electric typewriters from Japan and the devastating
impact that dumping is having on the domestic portable typewriter
industry. ]

Mr. ghairman, you see before you a very discouraged man, and,
without being melodramatic, you may be witnessing the dying
gasps of an industry, an industry strangled by its own Government.

Two days ago the Court of International Trade in New York: con-
firmed that employees of the Commerce Department do indeed
have vast discretionary authority to interpret the antidumping
law. They have exercised that authority in a way that flies in the
face of congressional intent. As an American businessman, I know
that the U.S. Congress did not intend that technologically ad-
vanced, thoroughly innovative U.S. industries should be at an
unfair disadvantage. And I don’t think Congress meant for skilled
dedicated U.S. workers to lose their jobs while ideologically moti-
vated bureaucrats toy with formulas to the benefit of foreign com-
panies that bend our law to their advantage.

Let me stress at the outset that I recognize that dumping is not
the subject of this hearing, but our problem has existed for nearly
a decade without a shred of evidence that anyone in a position of
influence cares. It is an example of the kind of unfair trade prac-
tice that has led to the demands for reciprocity that this committee
is now considering.

The reciprocitiv bill might benefit some American industries, but
because of the limited size of the Japanese typewriter market it
will not help Smith-Corona. What will help our industry and others
faced with dumping is more effective enforcement by the Com-
merce Department of the trade laws already enacted.

Mr. Chairman, the long, sad history of Smith-Corona’s treatment
at the hands of the bureaucracy is set forth in a statement I have
submitted for the record. May I please summarize it briefly.

After 7 years, two separate investigations, two determinations of
dumping, in 1980 the International Trade Commission finally ruled
that Smith-Corona was indeed beinf injured and issued an anti-
dumping order. We thought we would see an end to dumping and
the beginning of fair competition.

Mr. Chairman, even though our Government declared that the
Japanese have been violating U.S. law, this was not enough to re-
store fair competition. After dumping was found, the importers of
Japanese typewriters asked for and got a “quick reinvestigation”
from the International Trade Administration. The accountants and
lawyers for the importers made numerous claims for adjustments,
the effect of which was to reduce or eliminate the dumping mar-
gins without any changes in actual prices in the marketplace.
These accounting claims were ‘“verified,” and accepted by the Com-
merce Department employees at the headquarters of the Japanese
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companies with representatives of MITI looking on. Smith-Corona
was not permitted to attend the session, and our evidence was re-
jected by Commerce. ~

Thus, a law that was supposed to measure and correct price dis-
crimination became a game of clever accounting that helped the
importers explain away dumping margins. -

To make matters worse, Commerce Department employees, as a
matter of policy, exercised broad discretion to interpret these regu-
lations in ways that are favorable to importers. We believe that
some of these interpretations surely do not reflect the intent of
Congress, because their effect has been the near destruction of
American industry and the loss of thousands of American jobs.

Mr. Chairman, we are talking about nothing less than a foreign
industry which, through a persistent scheme of illegal dumping,
sets its sight on the last surviving international competitor, takes
aim, and fires. And nothing, not even U.S. law, stands in the way
of that bullet.

Somehow, I just can’t imagine that if my company were convict-
ed of violating Japanese law, that the Japanese Government would
ever be making discretionary interpretations to help me avoid Jap-
anese legal remedies and thereby cause the loss of thousands of
Japanese jobs. But that’s exactly what our Government has done.

During the floor debate in the Senate on the 1979 trade bill, Sen-
-ator Moynihan said, “I support it on the condition that the pledges
made by the administration that American workers’ jobs will be
protected from unfair and often dishonest dealing will be kept.”
Almost 1,000 Smith-Corona people don’t have jobs today because
these pledges have not been kept. We would, therefore, like to
submit proposals to help correct this situation for the committee’s
consideration.

Mr. Chairman, it is awfully late in the day for Smith-Corona. As
our industry follows the path of the television industry_and others,
it will be a clear signal to other companies -here and abroad that
we really don’t give a damn about meaningful enforcement of our
laws governing unfair trade.

Our industry’s vitality has been sapped by a decade of illegal
dumping without effective Government intervention. When this in-
dustry goes, as the direct result of proven violations of American
law, the message is going to be clear, and other industries are
surely going to follow.

Thank you.

[The prepared statement follows:]

95-761 0 ~ 82 - 14
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Good afternoon. My name is George Burns. I am presjdent
of S8CM Corporation's Consumer Products division. Smith-Corona
typewriters is the largest part of that division.

Smith-Corona greatly appreciates and welcomes the oppor-
tunity to bring the Congress up to date on the continued illegal
dumping of portable electric typewriters from Japan, and the
devastating impact of that dumping on the domestic. portable
typewriter industry.

Mr. Chairman, this may be the last gasp of a dying industry,
strangled by its own government's bureaucracy. A few days ago,
the Court of International Trade in New York City confirmed that
the Commerce Department has vast discretionary authority to inter-
pret the antidumping law. They have exercised that authority in a
way that flies in the face of congressional intent. As an American
businessman, I simply refuse to believe that the U.8, Congress in-
tended that technologically-advanced, innovative U.8. industries
should collapse or that skilled, dedicated U.8. workers should
lose their jobs while bureaucrats toy with formulas to the benefit
of foreign companies that bend our laws to their advantage.

Let me stress at the outset that I recognize that dumping is
not the subject of this hearing., But our problem has existed for
nearly a decade without a shred of evidence that anyone in the
government cares. It is an example of the kind of unfair trade
practice that has led to the demands for reciprocity this Committee
is considering.

A reciprocity bill might benefit many American industries, but
because of the limited size of the Japanese typewriter market, it
would not help Smith-Corona. What will help our in