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DU PONT-CHRISTIANA

WEDNESDAY, MARCH 17, 1965

U.S. SunaTe,
CoMMITTEE ON FINANCE,
Washington, D.C.

The committeo met, pursuant, {o notice, at 10:10 a.m., in room 2221,

New %S.‘ennte Oflice Building, Senator Harry Flood Byrd (chairman)
residing.

P President : Senators Byrd, Smathers, Anderson, Douglas, Gore,

Talmadge, McCarthy, Hartke, Fulbright, Ribicoft, Williams, Carlson,

and Morton.

Also present : Blizabeth B. Springer, chief clerk.

The bn,\m,\nw. This meeting has been called to afford members of

the committee an opporvtunity to question the Secretary of the Trensury

and_the Commissioner of Internal Revenue reFarding the results of

the Du Pont-Christiana divestiture of General Motors stock.

The committee has received certain communications from the In-
ternnl Revenue Service regarding the tax aspects of the divestiture.

The first letter is one by me dated December 18, 1964, to Acting
Commissioner of Internal Revenue Bertrand M. Harding, requesting
a-complete re{)ort on the entire transactions.

The second communication, dated January 15, 1965, is Acting Com-
missioner Harding’s reply. Attached to it are letters from the Service
to the Du Pont Corp., dated May 28, 1962, and to the Christiana Corp.,
dated October 18,1962 ; a letter from the (z}hristimm Securities Corp. to
the Commissioner of Tnternal Revenue dated December 14, 1964, and
the Commissioner’s reply dated December 15, 1964.

The third communication, dated March ﬁi, 1965, by Commissioner
Sheldon Cohen furnishes additional data and revenue estimates ve-
garding the divestiture, | |

Without objection, they will be inserted at this point in the record.

Also, T would like to have printed at the end of today’s hearing the
final judgment of the U.S. District Court, Northern District of Illinois,
Eastern Division, United Séates of America, Plaintiff v. E. I. du Pont
de Nemours and Company, General Motors Corporation, Ohristiana
Sccurities Company, and Delaware Realty & Investment é‘m'poration,
Defendants. '

g The final judgment referred to appears at p. 111.)

Tho documents referred to follow:)
‘ DECEMBER 18, 1064,

Hon, BErTrAND M, HARDING,
Acting Commissioner of Internal Revenue,
Washington, D.C. ‘

Dear Mi, ComMissioNER: Several members of the Committee on Finance are
interested in the final distribution of General Motors stock by Du Pont to deter-
mine if it was carried out in accordance with the intent of the legislation enacted.

1



2 Dt PONT—CHRISTIANA

I shall, therefore, appreciate your giving me as soon as possible a complete
report of the entire transaction, T am particularly interested in the special ruling
made by the Internal Revenue Service respecting Christiana and shall appreciate
your furnishing me with copies of this ruling and any others which may have
been made in connectlon with the distribution of the General Motors stock,

It will be appreciated If your report is made in triplicate with three coples of
all attachments thereto,

With kindest rogards, T am,

Faithfully vours,
HARrY F, BYRp, Chairntan,

U.S. TREABURY DEPARTMENT,
) INTERNAY, REVENUE SERVICE,
Washington, D.C., January 15, 1965,
Hon, HARRY P, Bynb,
Chatrman, Comiittee on Pinance,
U.8. Senate.

Deanr Mg, CralkMAN @ This is in reply to your letter dated December 18, 1064,
requedting 8" complete report of the tax aspects of the divestiture of General
Motors Corp. (hereinafter called “General Motors”) common stock by B. I. du
Pont de Nemours & Co. (“Du Pont”) and Christinna Securities Co. (“Christi-
ana”) through distributions to their respective shareholders.

Early in 1962 Du Pont sought rulings from us on a number of tax questions
arising from the required divestiture by it of General Motors stock. These ques-
tions were answered by us in a ruling letter dated May 28, 1962, a copy of which
is attached.

At about the same time, Christlann also sought rulings from us on several ques-
tions involving the tax consequences of the required divestiture by that corpora-
tion of General Motors stock held and to be acquired as a result of the contem-
plated Du Pont distribution. We issued a ruling letter to Christlana in answer
to ufhesg questions on October 18, 19062, A copy of this ruling letter is also
attached.

In August 1964, Christiana asked for reconsideration of one of the conditions
in this ruling letter and requested rulings on certain other questions which had
arisen in connection with the divestitures of the General Motors stock, These
questions were answered in our ruling letter of December 13, 1964, a copy of
which is also attached.

The matter on which reconsideration was requested by Christiana was one
which had been protested at the time of the ruling letter of October 18, 1962, and
;ntvolved the first of the following two conditions contained in that ruling
etter : . .

“In additfon to any other conditions which may be applicable to the following
rulings, they shall be of no force or effect in the event that any General Motors
shares Christiana now owns or hereafter acquires are exchanged by Christiana for
its own shares, or if Christiana Is merged into Du Pont before Christiana has
divested itself of all the General Motors stock it is required to divest by the Court
order referred to above.” .

These conditlons were ingerted in our ruling letter by reason of advice from the
then General Counsel of the Treasury Department, Mr. Robert Knight, that the
estimated revenue yleld under Public Taw 87-403 enacted February 2, 1962,
would be between $350 and $470 million, and that this had been the clear under-
standing of the Senate Finance Committee and officials of Christiana during the
consideration of this legislation, This revenue estimate was based upon the
understanding that utider the legisiation somewhat more tax would be imposed
on corporate shareholders recelving “antitrust stock” as deflned therein than
under then existing law, and that the only tax on individual shareholders would
be the capital gaing tax due to the “return of capital” treatment provided for
individual shareholders. The revenue estimate was bused upon the then fair
market value of General Motors common stock. ' C

The Internal Revenue Service did not thenn and does not now consider that
there was any bosis in law for the condition relating to non pro rata distributions
by Christiana. The condition was inserted in our ruling letter solely because of
the revenue considerations discussed above. It was and is the position of the
Service that no particular method of distribution of the General Motors stock by
Christinna was intended or specifled by Public Law 87-403. This conclusion is
clearly indicated by the following passage appearing on page 5 of Senate Report
No, 1100, 87th Congress, 1st Session ¢ ‘

e s 1 e T . D



Dt PONT—CHRISTIANA 3

“e & ¢ Your committee wishes to make it very clear that it expresses no opin-
fon as to what particular method of divestiture of General Motors stock by Du
Pont or by Christiana {8 appropriate. It is contemplated by your committee that
all issues dealing with the manner of dlvestiture are to be determined judicially,
solely with reference to the antitrust principles announced by the Supreme Court
in the Du Pont case.” .

It may also be noted that article IX of the final judgment of the U.8, District
Court for the Northern Dlstrict of Ilinols, Eastern Division (elvil actfon No. 49
C-1071), specifically authorized non pro rata distributions in the divestiture of
the General Motors stock by Christiana, In ordering Christiana to divest itself
of all General Motors stock specified thereln, the judgment in part provided:

*(2) Christiana shall distribute to its shareholders (Including non pro rata
distributions In redemption of its own stock) the remalning shares of General
Motors stock required to be divested by it.”

When Christinna requested reconsideration of this matter in August 1064,
former General Counsel Robert Knight was employed as a consultant to the
Acting Commissioner of Internal Revenue beeause of his intimate knowledge of -
events which led to the enactment of Public Law 87-408,

It was Mr. Knight's recommendation that, provided the maximum revenue
estimate of $470 million considered at the time of enactment of Public Law
87-408 would be reached, there would be no justification for a denial of Christi-
ana’s request that the Service modify the ruling letter of October 18, 1062, by
eliminating the condition as to non pro rata distributions.

In view of the foregoing, and because the required procedures to effect in a
timely manner the required final divestiture by Christinna made it necessary to
determine the tax effect of the final distributions of General Motors stock
prior to the time when the revenue effect could be estimated on the basis of
known market values, the Service agreed to modify its ruling letter of October 18,
1962, by removing the condition in question, This action, taken in the ruling
letter of December 15, 1904, was based upon certain undertakings by the
board of directors of Christlana and assurances as to methods of divestiture
geared to a scale of possible price levels of General Motors stock at the time
of the final distribution by Du Pont which, on the basix of supplemental revenue
estimates, could reasonably be expected to produce the estimated revenue yleld
of at least §470 million. A copy of Christiana's letter of December 14, 1964,
containing the assurances and undertakings, is attached,

Thig information is furnished to you as chairman of the U.S. Senate Committee
on Finance in accordance with section 6103(d) of tlie code and section 801.6103
(d)~1 of the income tax regulations.

With kind regards,

Sincerely,
BERTRAND M, HARDING,
(Aeting) Commissioner,

MAy 28, 1062,
E, L. pu PoxT DE NEMOURS & Co,,
Wilmington, Del.
(Attention of R. R, Pipplin, treasurer),

GENTLEMEN : This is in reply to a letter dated March 26, 1962, in which a ruling
1y requested with respect to the Federal income tax consequences of a proposed
pro rata distribution by B, I. du Pont de Nemours & Co. (hereinafter called “Du
Pont"”) of shares of stock of General Motors Corp. (herelnafter called General
Motors”). Additional information was submitted in letters dated March 30,
1902, April 27, 1982, and May 10, 1962, The relevant facts submitted for con-
slderation are substantially as set forth below,

In 1949 the U.8. Government initiated an antitrust suit against Du Pont, charg-
ing that it had violated the Clayton Act, and against Du Pont, General Motors,
Christiana Securities Co., Delaware Realty Investment Corp., and others charging
that they had violated the Sherman Act. Pursuant to instructions by the U.S.
Supreme Court, final judgment was entered under the Clayton Act on March 1,
1962, by thie U.8. District Court for the Northern District of Illinols, eastern divi-
sion (Clivil Action No. 49-C-1071).

Article VIII of the judgment provides in part as follows : ‘

“A, Du Pont shall divest itself of all of the General Motors stock specified and
ftemized in Paragraph B of this Article VIII by distributing such stock to its
stockholders * * * guch divestiture to commence within ninety (90) days from
the effective date of this Judgment and to be completed not later than thirty-four
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(84) months from the date on which this Judgment becomes final (appeal time
having run or appenl having been cmm‘ﬂoted ). ,

“1, The Genetnl Motors shares whieh shall be divested by Du Pont pursuant to
Paragraph A of this Artiele VIII ave:

“(1) The 03,000,000 shares of General Motors stock now owned by
Du Poud,

“(2) And additionnl shares of General Motors stock which Du Pont may
nequire as provided in Artlele IXI of this Judgment inh respect of the
(413,000,000 shnres specitied in Paragraph B (1) of this article VIII,

“C. The Court makes the following findings with respeet to the application
of the provisions of I'ublic Law 87-403, enncted February 2, 1002, to this
Judgmoent:

“(1) ‘I'he divestiture by Du Pont of all of the General Motors stock which
it now has, and which it may acquire as provided in this judgment, in the
mantier deserthed in Paragraph A of this Article VIII is necossary and
approprinte to effectunte the policles of the Clayton Aet,

“(2) "Mhe appleation of section 1111 (a) of the Internal Revenue Code of
1054, ag amended, is required in order to reach an equitable antitrust order
in {his pFoceeding,

“(3) The time for the complete divestiture fixed in this order ig the
shortest perfod within which such divestiture can be executed with due
regard to the circumstances of this particular ease.”

The reference to artiele 111, which is made in article VIII B(2) above, pertains
to the acquisition of stock by the exercise of rights issued with respect to
presently owned General Motors stock,

There was no finding by the Court that divestiture iz required beeause of an
intentional violation of the Sherman Act or the Clayton Act by Du Pont.

Du TPont plans to divest itself of the General Motors stock specified in the
judgment by pro rata distributions to its common stockholders within the 34-
month period referred to in the judgment. However, the management of Du Pont
feols that concelvably circumstances may arise which conld make the sale of
some General Motors stock desirable,

The Commissioner finds that the history of the passage of section 1111 of the
Internal Revenue Code of 1054 shows that Congress contetiiplated that General
Motors shares would not be exchanged by Du Pont for its stock in redemptions.

Based solely on the information submitted, it is held as follows ) :

(1) Subject to tlie provisions of section 1111(c) (1), section 1111(a) of the
Internal Revenue Code of 1054 will apply to the distribution of General Motors
stoek by Du Pont to its qualifying shareholders (as defined in section 1111(b).
This nssumes that the divesture will be effected in accordance with the terms of
the court’s order of March 1, 1002, referred te above, and that none of the General
Motors shares speelfied in the order will be exchanged for Du Pont shares,

(2) Upon a distribution of General Motors stock by Du Pont to which section
1111 (n), applies— ‘ B

(¢) The amount of the distribution will be applied against and reduce
the adjusted basis of the particular Du Pont share (or block of shares
having the same adjusted basis per share) with respect to which distribu-
tion is made. (Sec. 301(¢) (2).) ‘ L

(b) 'T'o the extent that the amount of the distribution exceeds the ad-
Justed basis of the particular Du Poit share (or block of shares having the
same adjadted basis per shave) with respect to which distribution is made,
it \)vill)bo tr()rnted as gain froim the sale or exchainge of property. (Sec. 301
() (3) (A).

(3) Upon a distribution of General Motors stock by Du Pont to a dotnestic
corporation which may be allowed a deduction under section 243, 244, or 245
with respeet to dividends received, that portion of the amount of the distribu-
tion which constitutes a dividend (as defined in sec. 310) will be Included in
gross income, (See, 301(¢) (1)) o ‘

(4) For the purposes of paragraphs (2) and (3), the amount of the dis-
tribution will be-— ‘ ‘

{a) If the sharcholder is not a corporation, the fair market value of the
((}l(;;xt;r)ll Motors stock received as of the date of its distribution. (8ce, 301

b) ‘

tb) 1t the shareholder is a domestie corporation which is a party to the
antitrust suit described heretofore, the fair market value of the General
Motors stock received as of the date of its distribution. (Sec. 801(f) (2}.)
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(¢) If the sharcholder I8 any othoer domestie corpoiatio.s, the lesser of the
falr market value of the Genernl Molovd stock recelved ag of the date of 1ty
distribution or the adjusted basls of such stock in the hands of Du Pont
himediately before the distribution, (See, 801(b) (1.).)

(§) The tax basls of General Motors stock distributed by Du Pont will be--

(a) If the shareholder is not a corporation, the fair market value of sush
stock as of the date of {ts disteibution, (Nee. 801 (d) (1))

(b) If the shareholder is u domestic corporation which is u party to
the antitrust suit deseribed heretofore, the fialr mavket value of such stock
as of the date of its distribution deerensed by so much of the deduction for
dividends received under the provistons of sectlon 243, 244, or 245 ns s,
under regulations to be preseribed by the Seervetary or his delegate, at-
tributable to the excess, If any, of the fair market valne of such stock over
the adjusted basis of such stock in the hands of Du Pont tmmediately be-
fore the distribution. (Sec. 301(f) (3).)

(¢) It the shareholder is any othev domestle corporation, the lesser of
the falr market value of such stock as of the date of its distributlon or the
adjusted basis of such stock in the hands of Du ont immediately before
the distribution, (8ee, 301(d) (2).)

(6) A distribution of General Motors stock by Du Pont to which section 1111
(1) applies will not deerease the enrnings and profits of Du Pont.

(7) No gain or loss will be recognized to Du Pont upon the distribution of
General Motors stock to its shareholder. (Sec. 311(a).)

It is important that a copy of this letter be attached to the Federal income
tax return of Du Pont for the taxable year in which divestiture commences,

Sincerely yours,

MonrTiMER M, CAPLIN,
Commisstoncer,

Octoner 18, 1963,
OsrisTIANA Srcvnrries Co.,
Du Pont Building,
Wilmington, Del,
(Attention of Mr, L, du Pont Copeland, president.)

GENTLEMEN : This is in reply to a letter dated Mareh 26, 1962, in which rulings
and closing agreements are requested with respect to the Jederal income tax
congequences of a proposed distribution by Christiana Securities Co. (herein-
after called Christiana) of shares of stock of General Motors Corp. (hereinafter
called General Motors). Additional information was subniitted in letters dated
April 13, 1962, and July 26, 1062. The relevant facts submitted for consideration
are substantially as set forth below.

Christiana, a Delaware corporation, is a closed-end, nondiversifled management
investment company registered under the Investment Company Act of 1940, T'he
principal asset of Christiana has been the capital stock of E. I. du Pont de
Nemours & Co. (hereinafter called Du Pont), presently consisting of approxi-
mately 20 percent of the outstanding common stock of Du Pont.

In 1049 the U.8. Government initlated an antitrust suit against Du Pont,
charging that it had violated the Clayton Act, and against Du Pont, Christiana,
General Motors, and others charging that they had violated the Sherman Act,
Pursuant to instructions by the U.S. Supreme Conrt, final judgment was entered
under the Clayton Act on March 1, 1962 by the U.S. District Court for fhe
Northern District of Illinols, eastern division (Civil Action No. 40-C-1071).

Articlo IX of the judgment provides in part ag follows

“A. Christiana _shall, within three years from the date on which this judg-
ment becotnes final (appeal time having run or appeal having been completed),
divest itself of all the (eneral Motors stock speelfied and iteniized in Paragraph
B of this Article IX in the following manner:

“(1) Christiana may sell such number of shares of General Motors stock
ag, in the judgment of its Board of Directors, is necessary to provide net
proceeds sufficlent to pay the taxes imposed upon the receipt by it of Gen-
eral Motors stock from Du Pont and any expenses and taxes incurred upon
the snle of the shares to be sold, . ‘

“(2) Christiana shall distribute to its shareholders (including non pro
rate distribution in redemption of its own stock, the remaining shares of
General Motors stock required to be divested by it.
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“B, The (eneral Motors shares which shall be divested by Christiana pur-
suant to Paragraph A of this Article IX ave:

i“(l) The 535,800 shares of General Motors stock now owned by Chris-
tiana

%(2) Any shares of General Motors stock recelved by Christiana from
Du Pont pursuant to Paragraph A of Articte VIII of this Judgment:

“(8) Any additional shares of General Motors stock which Christiana
may acquire in respect of the General Motors shares specified in Para-
graphs B(1) and B(2) of this Article IX as provided in Article IIT of this
Judgment,

* * * * L * L]

“H, The (‘ourt makes the following findings with respeet to the application
of the provisions of Public Law 87-403, enacted Februury 2, 1062, to this Judg-
ment :
“(1) The dQivestiture by Christinna of all of the General Motors stock

which {t now has, or which it may acquire ax provided in this Judgment, in
the manner described in this Judgment s necessary and appropriate to effec-
tuate the polietes of the Clayton Act,

*(2) The application of Section 1111(a) of the Internal Revenue Code
of 1054, as amended, 18 required in order to reach an equitable antitrust order
in this proceeding.

“(8) The time for the complete divestiture fixed in this order is the
shortest period within which such divestiture can be executed with due re-
gard to the circumstances of this particular case.”

The reference to artiele ITI, which is made in article IX B(8) above, pertains
to the acquisition of stoek by the exereise of rights fssued with respeet to pres-
ently owned General Motors stock.

There was no finding by the Court that divegtiture is required because of an
intentifonal violation of the Sherman Act or the Clayton Act by Christiana,

As your vepresentatives have pointed out (1) in the course of testimony by
the Treasury Department before the congresstonal commitfees it was stated that
the Treasury Department had songht and received no commitments from Du Pont
or Christinana that they would in fact follow the course on which the revenue esti-
mates presented by Christinna representatives were based : (2) subsequently, the
only commitment that the Treasury Department sought was that Christiana
would not contest the validity of section 2 of HLR. 8847, then pending before the
Congress and subsequently enacted into law as Publie Law 87-403: (8) Christi-
ana gave this commftment on December 7, 1061, to the Treasury Department and
stated at that time that it would give no commitinent that Christiana would not
merge with Du Pont; and (4) Christiana formally informed Congress, on Jan-
uary 23, 1062, that it would not contest the validity of section 2, but in doing so
made no statement with respect to the possibility of a merger.

‘The Senate Finance Committee, sponsors and opponents in the Senate, and
the President, concerned that the district court should be free to decide whether
Christiana shonld divest by sale or distribution, stated that the court’s decision
of the antitrust questions before it should not be affected ih any way by the
legislation, : '

However, the Internal Revenue Service also finds that the history of the pns-
sage of sectlon 1111 of the Internal Revenue Code of 1054, as reflected in the
congressional hearings, committee reports, and congressional debates, inchiding
representations made by or on behalf of Christiana and Du Pont, shows that
Congress contemplated that, insofar as now appears pertinent, General Motors
shares owned by Du Pont and distributable to Christiana would in fact be dis-
tributed to Christiana within the period specified by the statute and, if the
court authorized Christiana to divest by distribution, Christiana would distrib-
ute pro rata to its shareholders all of the General Motors shares ordered dlvested
(except for a limited number of shares to be sold to cover taxes payable) and
such distributions would be in addition to and not in lieu of cash dividends.

. CONDITIONS OF RULINGS
In addition to any other conditions which may be applicable to the following

ritlings they shall be of no force or effect in the event that any General Motors
shares Christlana now owns or hereafter acquires are exchanged by Christiana
for its own shares, or if Christiana i3 merged into Du Pont before Christiana
has divested itself of all the General Motors stock it is required to divest by the

court order referred to above,
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RULINGS

Based solely on the information submitted, it 18 held as follows

(1) Subject to the provisions of section 1111(e¢) (1), section 1111(a) of the
Internal Rovenue Code of 1954 will apply to the pro rata distribution of General
Motors stock, now held by Christiana or recelved by Christiana from Du Pont
pursuant to the final judgment described above, to its qualifying shareholders
(as defined fn sec, 1111(b) ). This assumes that the divestiture will be uffected
hll) accordance with the terms of the court’s order of Mirch 1, 1062, referved to
above.

(2) Upon a distribution of General Motors stock by Christiana to which
section 1111 (a) apples—

(a) The amount of the distribution will be applied against and reduce
the adjusted basis of the particular Christiana share (or block of shares
having the snme adjusted basig per share) with respect to which distribu-
tion is made. (Sec. 801(¢) (2).)

(b) To the extent that the amount of the distribution exceeds the ad-
Justed basis of the particular Christiana share (or block of shares having
the same adjusted basis per share) with respect to which distribution
is made, it will be treated as galn from the sale or oxchange of property.
(Sec. 301(e) (3) (A).)

(8) Upon a distribution of General Motors stock by Christiana to a domestic
corporation which may be allowed a deduction under sections 248, 244, or 245
with respect to dividends received, that portion of the amount which consti-
ggti(}s:)l(dli)vi)dond (as defined in sec. 316) will be included in gross income. (Sec.

e .

(4) If, in connection with the distribution of General Motors stock by
Christiana, certificates representing fractional shares of General Motors stock
are delivered to a bank or trust company with the express consent of the share-
holders entitled to these fractional shares under an arrangement requiring the
bank or trust company to comply with the instructions of each of these share-
holders either to buy an additional fractional share sufficient to round out his
fractional interest to a full share or to sell his fractional interest and remit
the proceeds. then, delivery of the certificates to the bank or trust company
will be treated as a distribution of a fractional share of General Motors stock
to the Christiana shareholder entitled to such fractional share.

i%lﬁl)) For purposes of rulings (2), (3), and (4), the amount of the distribution
will be—

(a) If the shareholder is not a corporation, the fair market value of the
ggf(etx;?l(ll;h;tors stock received as of the date of its distribution. (Seec.

(b) If the sharcholder is a domestic corporation, the lesser of the fair
market value of the General Motors stock received as of the date of it
distribution or the adjusted basis of such stock in the hands of Christiana
immediately before the distribution. (See. 8301(b)(1).) ‘

(68) The tax basis of General Motors stock distributed by Du Pont to Chris-
tlana will be the fair market value of such stock as of the date of its distribu-
tion decreased by so much of the deduction for dividends received under the
provisions of sections 243, 244, or 245 as is, under regulations to be prescribed
by the Secretary or his delegate, attributable to the excess, if any, of the fair
market value of such stock over the adjusted basis of such stock in the hands
of Du Pont immediately before the distribution. (See. 801(f) (3).)

(7) The tax basis of General Motors stock distributed by Christiana will be—

(e¢) If the shaieholder i not a corporation, the fair market value of
such stock as of the date of its distribution. (See. 301(d) (1).)
~ (b) If the shareholder is a domestic corporation, the lesser of the fair
market value of such stock as of the date of ity distribution or the adjusted
basis of such stock in the hands of Christiana fmmediately before the
distribution. (Sec. 301(d)(2).)

(c) If a full ghare is acquired by a sharcholder as a result of the pur-
chase of an additional fractional share, the basis of the fractional share
distributed to the shareholder plus the cash paid to buy the additional
fractional share, : ‘

(8) In addition to any income recognized upon the distribution of a frac-
tlonal share, gain or loss will be recognized upon the sale of such fractional
share to the extent of the difference between its basis and the proceeds of that
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snle. DProviding such Interest 18 o capital asset In the hands of the shareholder,
the gnin or loss will constitute a eapiial gain or loss subject to the provislons
and limitations of subehnpter P of chapter 1 of the Code,

(1) The holding period for each shinre of General Motors stock received by
Christiana from Du Pont will inecliude the period during which Du Pont held
such stock., (See. 1228(2).)

(10) No galn or loss will be recognized by Christinna upon the pro rata
distribution of General Motors stock to its shareholders, (Sec, 311(a).)

No ruling has been {ssued concerning Christiana’s earnings and profits since
regulations reflecting changes In the law made by Public Law 87-103 have not
.v‘et been issued and accordingly that question has not been considered at this
time.

You have stated to us that you do not agree with some of the findings on
which this ruling i< based and have advised us that you may ask for recon-
sideration of these findings at a later date. You have asked that we note this
position in our ruling to you and we have done so since under the regular
ruling procedures of the Internal Revenue Service any taxpayer has the right
to request aweconsideration of a ruling. :

Inasmuch as the rulings set forth above differ from the rulings and closing
agreements requested, no closing agreements have been prepared.

It is important that a copy of this letter be attached to the Federal income
tax return of Christiana for the taxable year in which divestiture commences.

Pursuant to the power of attorney on file in this office, a copy of this letter
18 being sent to Mr, David E. Watts.

Sincerely yours,
(Signed) MortiMER M, CAPLIN,
Commissioner.

Cnristraxa Secunities Co,,
Witmington, Del.,, December 14, 1964,

Re modification of requests for rulings relating to distributions of common stock
of General Motors Corp,, pursuant to the decree in U.S. v. Dt Pont.

CoMMISSIONER OF INTERNAL REVENUE,
Washington, D.C. ‘

Drar Sik: Thiy letter replaces the letter of Christinna Securitiex Co. dnfed
December 10, 1964, and flled with you on that date, which letter is hereby
withdrawn,

The requests for tax rulings that Christiana Securitles Co. has previously
filed with you relating to the divestiture of common stock of General Motors
Corp. pursuant to the final judgment of the U.S. District Court for the Northern
District of 1llinois entered March 1, 1862, in the case of United Stateg v. B, I. du
Pont de Nemours and Companyl, et al. are hereby modifled as follows:

(1) If the mean of the high and low prices for General Motors common stock
on the New York Stock Exchange on the date of the final distribution by Du Pont
under said final judgment (scheduled for January 4, 19653), is less than $85 per
share, then the amotnt of such stock that will be offered to holders of Christiana
common stock in exchange for Christiana stock, or that will in fact he exchanged
}yiltlh such stockholders, will not exceed the number of shares determined as

ollows ¢

(a) if such mean price shall be less than $85 but not less than $80 per
share, then the maximum number of shares to be o offered or exchanged will
be 7,600,000 shares ;

(b) if such mean price shall be less than $80 but not less than $75 per
share, then the maximum number of shares to be so offered or exchanged
will be 6,600,000 shares _

(0) if such mean price shall be less than $75 but not less than $70 per
share, then the maximum number of shares to be so offered or exchanged
will be 5,400,000 shares ; .

(d) if such mean price shall be less than $70 but not less than $65 per
share, then the maximum number of shares to be offered or exchanged will
be 4 million shares;

(e) if such mean price shall be less than $05 but not less than $60 per
share, then the maximum number of shares to be so offered or exchanged
will be 2,400,000 shares ; ‘

(f) if such mean price shall be less than $60 but not less than $55 per
share, then the maximum number of shares to be so offered or exchanged
will be 600,000 shares ; and
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(g) 1t such mean price shall be less than $55, then no shares will be so
offored or exchanged. ‘

(2) If such mean price is less than $85 per share, then Christiana will make
u pro ratn distribution to holders of its common stock pursuant to the final
Judgment in U.S. v. Du Pont of an amount of General Motors common stock that
shall hot be less than the number of shaves determined as follows:

(a) if such mean price shall be less than $85 but not less than $80 per
s{mve. then the minimum number of shares to be so distributed will be 800,000
shares ;

(b) if such mean Price shall be less than $80 but not less than $75 per
share, then the minfmum number of shares to be so distributed will be
1,800,000 shitres ; ,

(¢) if such mean price shall be less than $73 but not less than $70 per
share, then the minimum number of shares to be so distributed will be 8
million shares;

(d) if such mean price shall be less than $70 but not less than $65 per
share, then the minimum number of shares to be so distributed wil be -
4,400,000 ghares ;

(e¢) if such mean price shall be less than $65 but not less than $60 per
shave, then the minimum mumber of shares to be so distributed will be
0 million shares;

(f) if such mean price shall be less than $60 but not less than $55 per
ghare, then the minimum number of shares to be so distributed will be
7,800,000 shares; and

(f) 1f such mean price shall be less than $55, then the minimumn number
of shares to be so distributed will be 8,400,000 shares,

(3) The request for closing agreements relating to sueh tax rulings is with-
drawn,

Christlana represents and agrees (A) that it will make no offer for exchanges
of General Motors stock, nor will it make any exchanges of such stock, except in
conformance with the Hmitations on the nuiber of shares to be offered for ex-
change as determined under paragraph (1) above, and (B) that, if such mean
price for General Motors common stock on the date of Du Pont's final distribution
shall be less than $83 per share, Christlana will make a pro rata distribution or
distributions to the holders of its common stock pursuant to said final Judgment
of an amount of General Motors common stock that shall not be less than the
number of shares determined under paragraph (2) above,

Enclosed is a certified copy of resolutions adopted by the board of directors
of Christiana which authorize and dfrect the foregoing modifications of the pend-
ing requests for tax rulings and the foregoing commitments with respect to -
iting the number of shares of General Motors common stock that may be ex-
changed for Christiann common stock and with respect to pro rata distributions
of General Motors common stock to holders of Christinua comion stock.

Respectfully submitted, ,

Cunistiana Seourities Co.,
By Hexey B. du Poxt, President.

CERTIFIOATE

I, T, I, House, an assistant secretary of Christiana Securities Co., a Delaware
corporation, do hereby certify that the resolutions attached hereto are true, cor-
rect and complete copies of resoltitions duly adopted by the board of directors of
the corporation at a meeting duly called and held on December 14, 1064, at which
meeting a quorum was present and acting throughout, and that such resolutions
have not been amended, modified or repealed and are in full force and effect as
at the date hereof,

In witness whereof, I have executed this certification and affixed the senl of said
corporation this 14th day of December, 1964,

IsBAL] T. B. Housk, 4ssistant Secretary.

Resolved, That the resolutions adopted by this Board at the special meeting
held on December 10, 1964 are hereby revoked ;

Resolved further, That if the mean of the high and low prices for General
Motors common stock on the New York Stock Exchange on the date of the final
distribution by Du Pont pursnant to the final judgment in U.8, v. Du Pont,
scheduled for January 4, 1005, is less than $85 per share, then the amount of
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General Motors common stock to be offered to the company's shareholders in
exchange for the (-mnlmny’s common stock, or in fact so exchanged, will not
bo in excess of the nuimber of shares determined as follows ¢

(a) If such mean price shall be less than $85 but not less than $80 per
slitre, then the maximum nuniber of shares to be so offered or exchanged
will be 7,600,000 shares;

() If such mean price shall be less than $80 but not less than $75 per
sharve, then the maximum number of shaves to be so offered or exchanged
will be 6,000,000 shares;

(r) If sueh mean price shall be less than $75 but not less than $70 per
share, then the muaxhndim number of shares to be so offered or exchunged
will be 5,400,000 shares

(d) It such mean price shall be less than $70 but not less than $65 per
share, then the maximum number of shares to be so offered or exchanged
will be 4 million shaves;

() It such mean price gshall be less than §65 but not less than $60 per
share, then the maximum number of shares to be so offered or exchanged
will be 2,400,000 shares;

(f) 1f guch mean price shall be lexs than $G0 but not less than $55 per
share, then the maximum number of shaves to be so offered or exchanged
will be 600,000 shares; and

(y) If such mean price shall be less than $55, thet no shares shall be so
offered or exchanged ;

Resolved further, That if such mean price is less than $85 per share, the com-
pany will make a pro rata distribution to holders of its common stock pursnant
to the final judgment in U.8. v. Du Pont of an amount of General Motors common
stock that shall not be less than the number of shares determined asg follows:

(@) If such mean price shall be less than $85 but not less than $80 per
share, then the minimum number of shares to be so distributed shall be
800,000 shares; ‘

(b) If such mean price shall be less than $80 but not less than 875 per
sharve, then the minimum number of shares to be so distributed shall he
1,800,000 shares; .

(¢) 1f such mean price shall be less thun $75% but not less than $70 per
share, then the minimum number of shares to be so distributed shall be
3 willion shires; ) ) , _

() If such mean price shall be less than $70 but not less than $65 per
share, then the minimum number of shares to be so distributed shall be
4,400,000 shares

(e) If mean price shall be less than §65 but not less than $60 per sharve.
then the minimuin number of shares to be so disteibuted shall be 6 million
shares; ‘ ) o

(f) If such mean price shall be less thin $30 but not less than $35 per
share, then the minimum number of shures to be o distributed shull be
7,800,000 shares ; and \ ‘ :

(¢) If such mean price shall be less than §55, then the minimum number
of shares 19 be so distributed shall be 8,400,000 shaves;.

Resolved further, That the company's officers are authorized and directed:

(@) To modify the pending request to the Comtnissioner of Internal Rev-
enue for tax rulings relntiing to the company’s divestiture of General Motors
common stock so as to limit, as set forth in the foregoing resolutioms, the
proposed amotint of stock to be offered for exchanges

(b) To represent to the Commissioner of Internal Revenue that the com-
pany will not make any offer to its sharcholders for exchanges of shares of
Getnieral Motors conimon stoek, or make any sitch exchanges, in excess of
the maxinium number of such shares that may be offered in accordance with
the foregoing resolutions; ‘

(¢) o make a commitment to the Commissioner of Internal Revenue
that such pro rata distribution to the company’s sharcholders, if any, as
may be necessary to comply with the foregoing resolutions will be made; and

(@) To make any other modifications in the company’s pending request
for tax rulings that may be hecessary or desirable to earry out the intent of
the foregoing resolutions,

e Agiarer g Boersd et ik

T P
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Droemper 15, 1064,
CursriaNa Seouniries Co,,
Du Pont Building, Wilmington, Del,
(Attentlon Henry B. du Pont, president).

GENTLEMEN : Thiy {8 in repl{ to a letter dated August 17, 1964, requesting fur-
ther rullngs with respect to the IFederal income tnx consequences of a proposed
distribution by Christiana Securities Co. (hereinafter called *“Christiana”) of
shares of common stock of General Motors Corp. (hereinafter called “General
Motors'), Additional Information and representiutions were submitted in
letters dated November 18, December 8, and December 14, 1064, The relevant
facts submitted for consideration are substantinlly as set forth below.

On October 18, 1002, this office issued a ruling letter with respect to the Xed-
eral income tax consequetices of a proposed divestiture by Christiana of the
Ueneral Motors common stock then held by Christinna or to be received from
B, I, du Pout de Nemours and Company (herolnafter ealled “du Pont”), The
dlvestiture was belng made purstant to a final judgment entered on March 1,
1902, by the United States Distriet Court for the Northern Distriet of Illnols,
Eastern Division, In the case of United States v, F, 1. du Pont de Nemours and
Company, et al. Our ruling letter dated October 18, 1962, is incorporated herein
by reference,

'age 7 of our ruling letter dated October 18, 1082 states, 1 part, as follows:

% * * * * * *

“You have stated to us that you do not agree with some of the findings on
which this ruling is based and have adviged us that you may ask for reconsidera-
tion of these findligs at a later ditte,  Yon have asked that we note this position
in our ruling to you and we have done so since under the regulir ruling procedure
of the Internal Revenue Service any taxpayer has the right to vequest a recon-
sideration of n ruling.”

* * % 5 * # %

Your letter of August 17, 1964, constitutes a vequest for reconsideration and
moditication of the ruling letter of Ovtober 18, 1862, and this letter is the result
of such reconsideration,

Since 1062, Christinna has disposed of 9,882,420 shares of (leneral Motors
common stock, Of this number 8,832,420 shares have been distributed by two
pro rata distributions to the Christiana shareholders and 1,050,000 shares have
been sold in secondary offerings (o raise funds to pay taxes incurred with respect
to the receipt of General Motors stock from Du Pont. Christiana presently owns
2,101,803 shares of General Motors stock and, prior to Mareh 1, 1065, expects to
receive an additional 6,708,660 shares from Du Pont ay a final distribution. It
proposes to sell an additional 500,000 to 600,000 shares in order to pay taxes
incurred on the receipt of the shares deseribed above. The approximately
8,400,000 remaining shares will then be distributed prior to May 1, 1965, in ac-
cordance with the final judgment, ‘ ‘

Under the proposed divestiture, as deseribed in resolutions adopted by the
Christiana Board of Directors on December 14, 1064, incorpornted herein by
reference; Christiana will distribute the approximittely 8,400,000 shares of Gen-
eral Motors stock first by offering to its shareholders an opportunity to exchange
their Christiana stock for Generiul Motors stock and then by distribvting any
remnaining General Motors shares to the Christlana shareholders on g pro rata
basis. Pursuant to the exchange proposal, all of the shareholders of Christiana
will be extetided an invitation for tenders of Christiana common stock in ex-
change for General Motors common stock at an exchange ratio to be fixed by the
Christiiina Board of Directors, It s represented thiat tlie nuinber of shares of
General Motors stock, if any, which will be offered to the Christiana share-
holders is subject to the exchange and pro rata distribution formulas stated in
the resolutions adopted by the Christiana Board of Directors on December 14,
1964, but will not exceed 8,400,000 shares. All Christiana stock received upon
stich an exchange will be eanceled. ,

In order to avold the possibility that some General Motors common stoek
might be distributed to persons who have purchased Christlana common stock
solely for the purpose of partieipating in the stock redemptions, (h-istiana
proposes to fix the record date, which will determine the eligibility of Christinna
shareholders to participate in the exchange, dt a date not later than the date
of the public announcement of the stock redemption plan, However, the plan
might provide that, in the dizeretion of the Christinna Board of Directors or a
committee thereof, a Christiana shareholder who was not a holder of record on
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the record date niay be trented as makhig a villd tendor of Chilstlana stoek i
fg established that such ghareholder in fact owned the stoek tendered, or had
contraeted to purchase such stock prior to the public nnmouncement of the stock
redemption and that sueh stock was not nequired primarily for the purpose of
partieipating in the exchange. ‘ g

Fractionnl shares resulting from the exchange transnetlons or from a sub-
sequent pro rata disteibution to which Chrigtiana shareliolders may be entitled
will be distributed by Christinna to an exchange agent as undivided interests
fn full shares of General Motors stock, The exchange agent will elther buy or
sell fraetionnl interests In anccordance with Instructions given by each share-
holder,  In the event a sharcholder falls to give any instractions with respect
to his fractionnl fnterest within a reasonable time, such fractional interest will
be sold by the exchange agent,

It bs represented by Christiana that Christiann and du Pont will not merge
prior {o the finnl distribution of denernl Motors common stock by du DPont,

Buaxed solely on the information submitted (which ineludes the resotutions of
the Christiang Board of Divectors dated December 14, 1064, and the representa-
tlong and agrecment contulned in your letter dated December 14, 1984) and
after reconsideration of our ruling letter dated October 18, 1062, 1t is held that
the rultng lettor of October 18, 1962, will remaln in full force and effect exeept
that paragraphs two and three. of page four are hereby delected, subject to
your ndherence to the exchange and pro rata distribution formulas stated in the
resoliutions and In your letter of December 14, 1064, In a1l other respects that
ruling lotter will remain in effect, Tt is further held as follows: A

(1) If subseetion (b) (1), (b) (2), or (b) (3) of section 302 of the code applies
to a distribution of General Motors common stock In redemption of Christiana
cotnmon stock, such distribution will constitute a distribution in part or full
payment in exchiange for the Christinna common stock, However, no opinion
is oxpressed as to whether such subsections of section 302 are applicable,

(2) It a distribution of General Motors common stock in redemption of
Christlann common stock will not qualify under section 802(a) of the caode,
the transaction will be tredted in accordianee with the appropriate rulings stated
in our ruling letter duted October 18, 1962,

- (8) No gain or loss will be recogtiized to Chrisitiana as a result of its distribu-
tion of General Motors commion stock in redemption of shares of its Christiana
common stock (see, 311),

It is important that a copy of this letter, together with a copy of the Octo-
ber 18, 10062, ruling letter, be atinched to the Federal income tax return of
Chris{inna for the taxable year in which the proposed transaction is consum-
mated,

Pursuant to the power of attorney on file in this office, a copy of this letter
is belng sent to Mr, David E. Watts,

Sincerely yours,
BERTRAND M, HaArpino,
Acting Commdissioner.

U8, TREASURY DEPARTMENT,
CoMMISSION OF INTERNAL REVENUE,
Washington, D.C., March 15, 1965,

Hon. Harry I8, Byno,
Chalrman, Commitice on Finance, U.S. Senate,

~ Dpar Mg, Criairmaxn: This is in further reply to your letter dated December
18, 1964, requesting a complete report of the Federal income tax aspects of the-
divestiture of General Motors Corp. (hereinafter called “General Motors”)

common stock by F. I, du Pont de Nemours & Co. (“Du Pont) and Christiana

Securities Co. (“Christinna”) through distrubution of their respective share-

holders. Our letter of January 15, 1965, on this subject matter, which was

addressed to yon, is incorporated herein by reference,

In our disecussion with members of your cominittee in executive session on
IFebruary 4, 1965, we were requested to furnish information regarding the tax
effect: of the final divestiture by Christiana of its General Motors stock. Prior to
‘he final divestiture, Chrlstinnn had already disposed of 9,882,420 shares of
eneral Motors stoek as follows:

Bhares
S e e 1, 050, 000
Distributed pro vt e 8, 932, 420




Du PONT—CHRISTIANA 13

After the final disteibgtion by Du DPont, Christtaun hind 8,400,803 shares of
General Motors remaining,  Of these, Christiann sold 457312 shnres to pay
taxes and expenses of the distributions, leaving 8,448,051 shares to be disposed
of, :
The information equested by pour committee is what amount of revenue
will be derived from the actual final divestiture by Christlann of 8,443,051
shares of General Motors stock ns compared to the revenue that wotld
have been derived had all of the shiares heen distributed pro vatu to Chivistiana
shareholders,

The figures furnished by the compmiles show that 4,487,091 of the 8:443,051
shiares of General Motors stoek wore distefbuted In redemption of 1,380,631
shares of Christinnn stoek on it basis of 314 shuves of Genernl Motors for 1 share
of Christiana, ‘I'he 3,050,000 shares of General Motors left after the exchange
weore distributed pro rata to the holders of the remalning Chelstinnn shares,

Present estimates furndshed by the companjos and exatdned by the ‘Preasury
revenue extimate stafy indleate that taxex fneurred us o result of the non pro
ratu exchanges will be $28 million and the pro rata distribution will result
in taxes of $85 mitlion or a total of $108 miltion,

Assuming no exchange offer had been made, it is estimuted that {he tax on
the finnl pro rata disteibution hy Christiana would have approximated $164
million.  Thux, the differencee in revetue bebween the two methods Is esthmated
to be 5368 milton (K164 mil{on minug $108 mititon),

1t should be recognized that thix estimate of £56 million will be eventuully
reduced due to eapiial gning taxes on subsequent siles of Christiana stoek,  This
will result beeause the Christinng shareholders who did not exchange {heir
shaves own a larger proportionite interest in the remaining asszets of Christiana,

1t is noted that of the 1,180,621 shares of Christinna stock exchanged, 887,702
shaves (643 percent) were exchanged by tax-exempt organizations, 282,760
shares (20.5 percent) were exchanged by corporatious, nnd 210,079 shares (13.2
percent) were oxchangod by individuanls,

The following table shtows an estimnate of the number of General Motorg shares
recelved by ecategories of Chritiang sharcholders on the final divestiture by
Chrigtlana as compared to the number they would have received had the entire
final divestiture been on a pro ratd basis:

f Would have
Shareholders Recelved received if ull pro
rata
INUVIAUAIS « e e aee e et vmei e meae s a e anan 4,337,000 7,119,000
COrPOTAtIONS. . oo e et iine i et im e aevemesce s 1,080, 000 151, 000
Exempt organzations. ..o et ie e caara e 3, 040, 000 873, 000
MOLAL . s et e i rcanccdmsmencceunsesavnnsssaamamnnns 8, 443,000 8, 443, 000

It is estimated that the revenue yield on the complete divestiture by Du Pont
and Christiana will be approximately $612 millfon. This is $142 million in excess
of the maximum estimate of $470 million considered at the tiine of the enactment
of Public Law 87-403.

This information is furnished to you as chairman of the U.S. Sennte Cominittee
on Finance in accordatice with section 6103(d) of the Code and section 301.6103
(d)-1 of the income tix regulations.

With kind regards,

Sincerely, )
Snerpox Conex, Commissioner,

The Crratraan. The first witness will be the Secretary of the Treas-

ury, the Honorable Douglas Dillon.

STATEMENT OF HON. DOUGLAS DILLON, SECRETARY OF THE
TREASURY

Secretary Dinrow. I have been asked to appear today to discuss the
recent ruling of the Internal Revenue Service concerning the tax treat-
ment of the recent non pro rata distribution of General Motors com-

45-218—65——2
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mon stock by the Christiana Securities Co, I welcome this opportunity
for a public discussion of the subject, I have every confidence that the
Internal Revenue Service hag issued the legally correct ruling, The
Commissioner of Internal Revenue is here with me and is prepared to
discuss it in detail. As I informed the committee in executive session
last month, I took no part in the decigion to issue this ruling, and I am
not in o position to discuss the technical and legal considerations that
led to its issuance. However, because of the interest in this matter ex-
pressed by the committee, I have inquired in some detail into the
revenue aspects of the distribution of General Motors stock by the
Du Pont Co. and the Christiana Securities C'orp., and T would like to
review these aspects with you briefly.

Christinnn is # holding company which holds a 29-percent interest
in the Du Pont Co. The various members of the Du Pont family
listed in the final judgment of the U, Distriet Court in Chicago
directly or indirecdy own or control about 50 percent of Christiana,
As this committee knows, the ruling that is the subject of this hear-
ing stems from the landmark decision of the U.S. Supreme Court in
the antitrust action prosecuted by the Government in the 1950’s
agninst the Du Pont Co, and others, In that decision the C'ourt held
the Du Pont Co. in violation of the antitrust laws and later ordered
Du Pont to divest itself of its holdings of General Motors stock.

While the U.S. District (‘ourt in Chicago was considering the terms
of an order requiring the divestiture, Public Law 87-403 was enacted.
It permitted modified tax treatment for the distributions of GGeneral
Motors stock by Du Pont and Christiana, This committee in its report
on the bill, the discussion of the bill on the Senate floor and President
Kennedy when he signed the law, all made it clear that the tax
trentment provided for in the bill was not intended to affect in any
way the terms of the court’s divestiture order, which was strictly an
antitrust matter.

The district court in its final decree ordered Christiana to divest
itself within 8 years of all General Motors stock held or received from
Du Pont. It specifically permitted Christiana to dispose of General
Motors stock by any orall of three methods: (1) sale; (2) non pro
rata exchange for Christiana stock; or (3) pro rata distribution. In
addition, the court held that certain members or connections of the
Du Pont family and institutions controlled by them would have to
dispose of any General Motors stock they might receive from Christi-
ana, They were given 10 years to complete this disposition and
during that period they could not vote their General Motors stock.

After the decision of the district court, which was accepted by all
parties, including the Government, I am informed that both Du Pont,
and Christiana requested rulings from the Commissioner of Internal
Revenue as assurance that their planned distribution of General
Motors shares would, among other things, come within the provisions
of Public Law 87403, I am further told that the Commissioner, in
the exercise of his lawful discretion, determined to include in the
Christiana ruling letter issued in 1962, a condition that the ruling
would be of no force and effect if Christiana entered into any non
pro rata exchange of stock. Thus, if Christinna wanted the benefit
of the ruling, it could make only direct sales and pro rata distributions,
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I am informed that the Commissioner took this action in his 1962
ruling largely on the recommendation of the then General Counsel of
the Treasury, Mr. Robert H. Knight, who had represented the Treas-
ury in the congressional hearings on Public Law 87-403, The reason
for Mr, Knight’s recommendation was that when Public Law 87-403
was being considered by the Senate, representations were made on
behalf ongu Pont that the distribution of General Motors stock under
the provisions of the pending bill would result in very substantial
revenue to the Government. A figure as high as $470 million was
mentioned. Since no pro rata distribution of General Motors stock
would be less likely to yield revenues as high as $470 million than
pro rata distribution, Mr. Knight recommended that the Service's
ruling be on the condition that no non pro ratn distributions be made -
even though such distributions had been specifically permitted by the
order of the district court. When the Commissioner of Internal
Revenue accepted Mr. Knight's recommendation, I ain informed that
Christiana protested the inclusion of the condition in the ruling and
specifically reserved the right to seel reconsideration at a lanter date,

Du Pont has completecig its divestiture of General Motors stock
without offering any shares in exchange for or redemption of Du
Pont shares, and Christiana made two sizable pro rata distributions
before applying for modification of the ruling.

In August 1964, Christinna applied for a modifieation of its 1962
ruling that would permit it to o}}'er to its stockholders n non pro rata
exchange of General Motors stock for Christinna stock and still rve-
tain the benefit of the 1962 ruling,

In December 1964, after he Fad satisfied himself that the Govern-
ment would receive at least $470 million in revenue, I amn informed
that the Acting Commissioner issued a new ruling which removed the
condition against non pro rata distributions in the form of exchanges
or redemptions by Christinna. It is this ruling which is the subject of
today’s hearing.

I am informed that Mr. Knight, who served as a temporary con-
sultant to the Acting Commissioner on the December 1964, ruling,
recommended that the condition he had originally proposed he re-
moved. I understand it was Mr, Knight's view that the condition had
served to protect the revenue of the Government and was no longer
justified. Mr. Knight is here today from New York at your invitation
and is prepared to discuss his recommendation with you.

Except for a final public sale of 457,312 shares of General Motors
stock by Christiana, all the distributions have now been completed.

On the basis of the figures supplied by the companies, which have
been checked by the Treasury estimating staff and by the Internal
Revenue Service, it appears that the total revenues from the distribu-
tions will amount to an estimated $612 million, or $142 million more
"l'}’l: the $470 million figure mentioned during debate on Public Law
87403, '

Christiana in January offered its stockholders the right to exchange
their holdings of Christiana stock for 8,400,000 shares of General
Motors stock held by it on the basis of 31/ shares of General Motors
for each share of Christiana ; 4,487,051 shares of General Motors stock
were exchanged for 1,380,631 shares of Christiana. Thereafter, an-
other 3,956,000 shares of General Motors stock were distributed pro
rata to Christiana stockholders.
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It should be made perfectly clear that the non pro rata distribution
carried out by Christinnn was a taxable exchange and offered no
special tax benefits whatsoever to those who took advantage of it
ITowever, there wore indirect tax benefits to the Christinna stockhold-
ers who did not neespt the exchange offer.  They flowed from the fact
that tax-exempt charitable holders of Christiann stock found the
offer attractive and exchanged substantial quantities of their holdings,
thus rveceiving far more General Motors stock than they would have
received under a straight pro rata distribution, Thus, there were fewer
shares of General Motors stock left for the final pro rata distribution
to taxable stockholders, Asg a result, the total tax payable by Chris-
tiana stockholders on the shares received in the two distributions was
$06 million less than it would have been if all the shares had been
distributed on a pro rata basis, The Government will recoup some
part of tiis amount in capital gains taxes on future sales of Chris-
tiana stock by present shareholders of Christiana,

Tt is interesting to note the actual result of the non pro rata exchnage
offer: 1,380,631 5\:11'03 of Christiana stock were exchanged for Gen-
eral Motors stock; Of that total, 210,079 were attributable to indi-
vidunls, 282,760 to corporations, and 887,792 to charitable and non-
profit holders. On a percentage basis, only about 2 pereent. of Chris-
tiana’s individually owned shares took advantage of the exchange offer,
The percentage of corporate owned shares exchanged was 40 pereent,
whilo in the case of ¢haritable holders, who were tax exempt in any,
event, the percentage was 65 percent.

The exchange was particularly attractive to charitable holders since,
based on 1964 dividend payments, the income from the General Motors
shares received in exchange for Christiana was approximately twice as
much as that on the exchanged shares of Christinna. Commissioner

Johen’s letter dated March 15, 1965, to Chairman Byrd provides fur-
ther details of the results of the exchange offer, I am attaching twe
tables which summarize the distributions by which Du Pont and Chris-
tiana have divested their General Motors stock.

('The tables referred to follow :)

Tasre L—Distribution by Du Pont of GAI stock

Total
: Total nuumiber of

Date Type of divestiture number of shareg
shares distributed

to Christiana

July 9, 1962......... I’rtf mtnbdzslt,ﬂbzx)ﬂon (14 share Qeneral Motors per 1 22,001, 402 6, 708, 560
share Du Pont).. ‘

Jon. 6, 1064, . ....... Pro rata distribution (30/100 share General Motors 16, 557, 983 4,830,183

- ! per 1 share Du Pont), -

Jan. 20, 1064, ....... St et e cmncanamnreaneteiradnumsme . a——— e —a 400,000 | oen .

Jan, 4, 1865, ........ Pro rata distribution (14 share General Motors per 1 23, 002, 678 6, 708, 506
share Du Pont).

Oct. 4 through S LIRS 38,847 |oeue. e

Dec. 5, 1964,
g 111 N (SR 63, 000, 000 18, 247, 283

Note.—Total sales, 447,847: total pro rata, 62,652,153; total sharegs, 63,000,000,
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Tante H—Distribution by Christivita of General Motors stook

Date Typo of divestiture Number of
shares

July 25,1002 | Salo. eavusran. fviaa it saanye e uas PN AL At ey s e b a . 5560, 000
Nov. 14,1162 | Pro rata distrihtition (14 shwre Goneral Motors per 1 shiare Christina)...... 4, 410,210
Nov, 20,1602 { Sol. o venrninacmnnnan eoraaeinsoasan G emakmn e ke a st darea e e yanan 100, 000
Jar. o, 1 | Pro rata disteibittion (14 share Gonernl Motors por 1 share Chrlstion. . . ... 4,416,210
Jnt 20,100 | B0l0. . oot icniiieam i et an s naneaan M e . am—— 400, 000
Fob, 81005 1 Fxchango (3% shares (eneral Motors for 1 share Christiona), .. ooooovooeno .. 4, 487, 061
Mar. 8, 1005 | Pro ratn distribution (¢ shure Geueral Motors per 1 share Christinna) ... 3, 060, 000
RS EL SO WA 111 I U U 457,312
K121 DU 18,782,783
e
TOLB BITOR. . < i ettt et e e e n e cne e e m e ———————— 1,607,312
T Y S T RO OUR cr——— 12, 78R, 420

O] OXCIIEO o oot et ece e e vamemon e snensaanin e mmmmee 4,487,051
Total s ceiaiacicicianans e besieeceaesacaceaeeinunam—n——— wm—on 18,782,783

Secretary Dinron. As I stated earlier, I have not played any sub-
stantive part in the issuance of rulings on these stock distributions.
This was in accord with the basic and longstanding policy that the
Secretary of the T'reasury does not decide individual tax cases.

However, the Revenue Service is, of course, free to get Treasury
help and advice whenever it so desires. In the case of both the 1962
rulings and the 1964 ruling, I am informed that such information and
advice was sought regarding the legislative history of Public Law
87-403. In addition, Treasury revenue estimators were asked to assist
the Revenue Service in verifying the reasonableness and accuracy of
estimates of taxes payable or to be payable as a result of the is-
tributions, . »

‘Last October, while Christiana’s request for a modification of the
1962 ruling was under consideration, my tax staff suggested to me
that it wou%d be helpful if the services of Mr. Knight cotﬁ be obtained
as o temporary consultant, In view of Mr. Knight's knowledge of
the legislative history of Public Law 87-403 and of the hackground
of the 1962 ruling, it seemed logical that his advice would be helpful
to the Commissioner in reaching a decision, I, therefore, telephoned
Mr. Knight, who agreed to serve as a temporary consultant to the

Jommissioner of Internal Revenue on this matter.

Because of the committee’s interest in this matter, and because of
Senator Gore’s desire that I acquaint myself with the basic facts of
the case, I have done so. T have gone into the matter enough to assure
myself that the procedures used in developing the new ruling were
entirely proper and to give me full confidence that the Commissioner
issued the legally correct ruling. Beyond that Commissioner Cohen,
who is here with me today, has a statement as to exactly what the two
rulings covered and the reasons for their issuance. He is also pre-
pared to answer detailed questions regarding the rulings or their
1ssuance,

Thank you, Mr, Chairman.

. Senator Gore, Mr. Chairman, I do not ask the privilege of question-
g out of turn, but since it was I who raised this issue, I would ask
unanimous consent to read a two-page statement to the committee in
order that the issue may be squarely placed before the committee.

The Curaraman. You may proceed Senator Gore.



18 Du PONT-—CHRISTIANA

Senator Gore. Mr, Chairman, it was I who usked you to call the
committee together in public session so that we could discuss with the
Secrotary of the Trensury, the Commissioner of Internal Revenue,
and others the revenue aspects of the Du Pont-Christinna divestiture
of General Motors stock. )

Wae are here concerned with public business about which the people
have a right to know, All too many people and officials have come to
feel in recent years that a taxpayer’s business was of no concern to
anyone other than the taxpayer and officials of the Treasury Depart-
ment, Many tax matters have been settled through private negoti-
ation. I think a public airing of some of these so-called private mat-
ters would be highly beneficiali But at least when the Treasury
Department. officials, two-thirds of the way through a transaction
involving three pub’licl held corporations, suddenly and privately
change a tax ruling to the extent that the Government faces a poten-
tial loss of revenue of some $100 million, and with actual loss accord-
ing to Treasury statistics of $56 million, I surely think the public is
entitled to know what happened.

"Chero is, in addition to the revenue aspects of this transaction, a
possible antitrust element, but this is neither the place, the time, nor
the committee to explore that problem.

Briefly, Mr. Chairman, here is what happened.

1. The Congress in 1962 enacted a velief bill to reduce the taxes of
Du Pont and Christiana stockholders in the event the Federal court
in Chicago ordered a pass-through-type of divestiture of GM stock.
Subsequently, the Court did so.

2, In passing the Du Pont bill, it was the clear understanding of
the Congress that, in the event of a required distribution of General
Motors stock by Christiana, there would be a pro rata distribution.
This is clearly borne out by the statement of the distinguished chair-
man of this committee, when he presented the bill on the floor of the
Senate. This will be found on pages 21026 of the Congressional
Record for September 23, 1961,

T quote Senator Byrd:

First. This bill ag it 18 will yleld $283 million in revenue. Moreover, if the
court orders Christiana to sell its General Motors stock, this sumn will be in-

creased by $184 million  that is, to a total amount of $417 million. On the other:

hand, if the court orders Christiana to distribute its stock to its shareholders,
the revenue will be increased by $136 million, so that the total will be $369
million. These estimates are based upon General Motors selling at $45 a share.
Recent figures indicate that this stock is selling around $48 a share, so that on
this basis the estimate will be higher.

This understanding is verified by the letter of Commissioner Caplin
of October 18, 1962, to Christiana. This letter laid down as a con-
dition of the rulings therein issued, which the Secretary has now testi-

fied to, the stipulation that distribution must be pro rata.

Now, Mr. Chairman, I have been under resraint in using confidential
commitnications to the committee. But since the distinguished chair-
man has now, I think, exercised verv good judgment in making the
entire record public, I would like to read this paragraph from Com-
missioner Caplin’s letter to which I have referred in general in my
statement,

I read now from page 4:

However, the Internal Revenue Service also finds that the history of the pas-

sage of section 1111 of the Internal Revenue Code of 1954 as refletted in the
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congressional hearings, comniittee reports, and congressionul debates, including
representations made by or on behalf of Chelstiana and Du Pont, shov's that
CMobigress contemplated that, fnsofar ns now appears pertinent, General Motors
shiwres owned he My Pont and distributed to Chrlstlana would in faet be dis-
tribmtad to Christiana within the period specifled by the statute and, if the court
authorized Christiana to divest by distribution, Christiana wounld disteibite pro
rata to {tg shareholders all of the General Motors shares ordered divested (ex-
cept for a Hinfted nuniber of shares to be sold to cover taxes payable) and such
distributlons would be i addition to and not in lHeu of eash dividends,

The next paragraph is “Conditions of rulings.”

In addition' to any other conditions which may be appHeable to the following
rulings, they shall be of no force or effect in the event that any General Motors
shares Christlana now owns or hereafter acquires are exchanged by Christiana
for its own ghares, * * *

"This isexnctly what the change permitted.

or If Christlana {8 merged into Du Pont before Christiann hng divested {tzelf of
all the General Motors stock it is required to divest by the Court order referred
to above,

Continuing with my statement :

3. Under the 1962 rulings, part of which 1 have just read, Du Pont
mnde two distributions as follows:

July 1962, 23 million GM shares.

January 1964, 17 million GM shaves.

This much of the transaction gave rise to tax linbilities of about
%1]312 million, Christiana also made two pro rata distributions as

ollows:

November 1962, 4.4 million GM shares.

January 1964, 4.4 million GM shares.

From this part of the transaction, there was $90 million in tax
linbilities. In addition, there was a tax liability on Christiana's part
of $18.9 million due to sale of some of its General Motors stock. Du
Pont’s final distribution was 23 million shares in January 1965.

With the continuing rapid rise in the Price of General Motors stock,
there was a consequent increase in tax liability of members of the Du
Pont family and others to whom General Motors stock was distributed,
even under the generous terms of the relief bill. This was particu-
Jarly true of Christiana stockholders whose stock was acquired at a
low price. Christiana officials requested that the ruling be changed
to allow a non-pro-rata distribution. If permitted, such a change
would allow a very large reduction in the overall tax consefuences to
Christiana individual stoclkholders of Christiana’s third and final dis-
tribution of some 8.4 million shares of General Motors stock. The
desired reduction in tax liabilities would be brought about, as the Sec-
retary has now said, in different words—by funneling mere General
Motors shares into tax-exempt organizations, many of them respon-
sive to members of the Du Pont family. This would, of course, have
two very tangible results, which the Secretary described, I believe, as
substantial tax benefits. 4

(@) A smaller number of General Motors shares would be distrib-
uted to individual Christiana stockholders, thus relieving them of
much of the tax burden of the entire transaction.

(b) Christiana shares turned in to the company on the exchange
would be retired, thus making each outstanding share of Christiana
stock far more valuable without immediate tax consequence to the
owner of the stock.
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4, Mr. Robert Knight, former Genernl Counsel of the Treasury
Department, was ealled in by Secretary Dillon as a consultant to
negotinte the arrangement,

5. The Treasury then modified its rulings to allow some non pro
rata distribution, the nmount depending on the price of General Motors
stock at the time of Du Pont’s third and final distribution, ‘

This entire procedure appears to me to be highly irregular.  Either
the Trensury issued wnenforcible rulings in 1962—which is in itself
improper—or it practiced tax favoritism for a few by allowing a
taxpayer an unwarranted benefit from the Trensury of the United
States by modifving and partially veversing its 1962 rulings.

T think it is highly importaut that the public understand what has
happened, T hope this disclosure will discournge such conduet in
the futuve.

Senator-Morron. Mr. Chairman, since the Senator from Tennessee
has read two paragraphs from the Tetter to Christinna Securities from
Internal Revenue, may T just read one short paragraph from that
sume lettor which T think is pertinent.

Thisis the next to the last paragraph on page 7 of the letter:

You-—

Meaning Christiana, heeniise the letter is addressed to Christiana
Securities Co.—

You have stated to us that you do not agree with some of the findings on which
‘this ruling is baced and have advised us that you may ask for reconsideration
of these findings at a later date. You have nsked that we note thiz position
in our ruling to you and we have done so since under the regular ruling procedures
of the Tnternal Revenue Service any taxpayer has the right to request a recon-
glderation of a ruling, '

Senator Winrtams, Mr, Chairman, in line with that thought, I
would like to ask there be printed in the record a copy of the committee
report accompanying this bill, beginning on page 3, “Reasons for the
bill,” down through the end of page 5. In line with that, T should like
to rend just one paragraph from this veport which we are incor-
porating.

The Department of Justice is expected to seek a court order requiing Chris-
tiana to divest itself of the General Motors stock by selling such stock. How-
ever, the couft inny direct Chiistiana to distribute some ur all of General Motors
stock recetved in the distribution. If thig were to occur under terms of the amend-
ments made by the bill, the individual shareholders of Christinna would be
treated in the same manner as individual sharcholders of Du Pont were treated
in the antitrust distribution made by it. Your committee wishes to make it very
clear that It expresses no opinfon as to what particular method of divestiture of
General Motors stock by Du Pont or by Christiana is appropriate. It is con-
templated by vour committee that all such issues dealing with the mannep
of divestifiire are to he determined judicially, sololy with reference to the antitrust
prineiples announced by the Supreme Court in the Du Pont case.

(Pp. 3, 4, and 5 of S. Rept. 1160 filed by the Senate Committee
on Finance when reporting HL.R. 8847 on September 21, 1961, follow :)

IX. REASONS FOR THE BILL

The problems arising out of antitiust distributions were called to the attention
of Congress by the two decisiony of the Supreme Court in the case of United
States v, B, I, du Pont de Nemours and Company, et al. (358 U.8. 86 (1957) and
365 U.S, 806 (1061) ).

Du Pont is a large chemical company engaged (among other things) in the
mant facture of antomotive paints and fabrics. It owns about 23 percent of
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the common stock of General Motots, nearly ull of which it aequired about 40
yeurs ago, General Motors is one of the largest users of automotive paints and
fabrics in the country, o

In 149 the Department of Justice filed a complaint in an antitrust action
against Du Pont. In 10537, after protracted ltigation, the Supreme Court found
thut Du Pont’s ownershlp of 23 percent of the stock of General Motors was a
violatlon of section 7 of the Clayton Act, since this ownership might enable Du
P'ont to prevent other suppliers of uittomotive pahits aiid fabries from selling to
Gueneral Motors, ‘The Court reached this conclusion although it belleved that
“* o qll concerned fn high exccutive posts in both companies neted honor-
ubly und fafely » » < "he deelsion aceordingly returned the ense to the disg-
triet court for proper equitithle rolief,

In the district court the Department of Justice proposed that Du Pont dis-
tribute Its General Motors stock to its shaveholders over a 10-year period, Iow-
ever, impressed by the haprsh income tax consequences thut would result from
such distributton, the distriet court declined to order a divestiture and Instead
entered a deeree under the terms of which Du Pont would refrain from voting
the stock of Gieneral Motors but such stock would be voted instead directly by the
Du Pont shareholders. ‘

The United States again appealed and on May 22, 1061, the Supreme Court
ruled that no less a remedy than complete divestiture is required and that sueh
divestiture must be completed within 10 years, "T'hus. at the present time Du Pont
will be reqiifred to rid itself of 63 milllon shaves of General Motors stock within
the perlod moentioned.

The problem of getting rid of such a huge amount of stuck without upsctting
the market is by no means an casy one, It seems that under any plan Du Pont
will have to distribute at least some of the General Motors stock to its share-
holders, It should be observed that an indlvidual Du Pont sharcholder recelving
General Motors stock will (under existing law) be taxed on dividend incoine to
the extent of fair market value of the stock recelved, Thus, he will owe a large
tnx but may have no cash in hand with which to pay it. In these cirenmstances
It will frequently happen that he will be obliged to sell some or ull of the stock
received.  Your comnittee belloves that this result is harsh, fnsofar as the
Du Pont shareholders are concerned, since these shareholders were not violitors
of the antitrust lnws and were not parties to the proceedings, In addition, serious
harm would result to the General Motors shareholders. 1t is clear that if n large
number of persons are at the same time compelled to sell General Motors stock,
the increase in the supply of this stock will appreciably depress its price to the
detriment of the many General Motors shareholders who are not guilty of any
wrongdoing, 1t is the purpose of this bill to prevent both the application of an un-
reasonibly high tax rate to the individual shareholders of Du Pont und to save the
General Motors shareholders from having the value of thefr investment; seriously
diminished by reason of events beyond thelr control.

Under the amendment made by the bill, the only individnal shareholders who
will owe any tax on the receipt of the General Motors stoek will be those whose
basis for their Du Pont stock is less than the yvahie of the General Motors stock
to be distribitted to them, Since in recent years the market price of the Du Pont
stock has been high, in general, only shaveholders who acquired the Du Pont
stock before 1950 will pay any tax, As a result, a very large portion of the recipi-
ents of the General Motors stock will not be under any pressure to sell this stock,
so that the depressing effect on the market will be minimized,

Farther market stability is expected to result from the enactment of the bill
due to the fact that a major part of the Du Pont stock held at a very low basls is

~held by a relatively small group of shareholders. It is believed likely that this
group will be able to ell some General Motors stock in an organized and orderly
manner through underwriters, ‘

Ior the reasons glven, yonr commitfee helieves that the enactment of the bill
will make it possible to distribute the General Motors stock to the individgal
shareholders without unfair consequences to these shareholders and without
damage to investors in General Motors stock. Your committee also helieves that
ennctment of the bill will make it possible to accomplish thig within the 8-year
period fixed in the bill, ‘

Christiana Corp. s the largest corporate shaveholder of Du Pont, owning about
one-third of the outstanding stock, For this reason, if Du Pont distributes all of
the General Motors stock owned by it, Christiana will receive about 20 million
shares of General Motors, The Department of Justice is expected to seek a court
order requiring Christiana to divest itself of the General Motors stock by selling
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such stock, However, the court nay divect Christiana to distribute some or all
of the General Motors stock received in the distribution, If this were to occur,
under terms of the amendments made by the bill the individual shareholders of
Christiana would be trented in the snme manner as individuel shareholders of
Du Pont were treated in the antitrust distribution made by it. Your committee
wishes to make it very clear that it expresses no opinion ‘ag to what particular
method of divestiture of General Motors stock by Du Pont or by Christiana s
appropriate. It is contemplated by your committee that all issues dealing with
the manner of diveatiture are to be determined judicially, solely with reference
to the antitrust principles announced by the Supreme Court in the Du Pont
ease,

It should be observed that under the amendments made by the bill, Christiana
will pay somewhat more tax on the receipt of the General Motors siock than it
would pay if such amendments had not been made. Your committee belleves that
this is justified by the fact that Christiana’s individual shareholders will recelve
the speclal “return of capital” treatment provided for in the bill, if Christiana
should be ordered to distribute to them the stock recelved by it. However, Chris-
tinnn will Py the ndditional tax whether or not a distribution by it Is ordered.

The amendments made by the bill provide only for distributions in court pro-
ceedings which were begun on or before January 1, 1959, Your committee hag not
yet reached a definite opinion as to what relief, if nny, should be given to other
taxpayers who may be required to distribute stock pursuant to the antitrust laws.
However, it should be observed that in many antitrust situations the corporation
which would be required to distribute stock of another corporation would own
more than 80 percent of such stock. Thus, in many cases the distribution of the
stock would be tax free to the shareholders because of section 855 of the Internal
Revenue Code. (That section permits the tax free distribution of the stock of an
80-percent owned subsidiary when parent and subsidiary have each been engaged
in the active conduct of a trade or business for more than 5 years.)

The Treasury Department and the Department of Justice do not object to en-
actment of the substitute for the committee amendment to H.R, 8847.

Senator Wirriays, Then I would like to Wuote just one par{\}g -aph
from the court order pressed down as a result of civil action No. 40
C-1070. I quote paragraph 1X-A(2):

Christiana shall distribute to its shareholders (including non pro rata distribu-

tion in redemption of its own stock) the remaining shares of General Motors
stock required to be divested by it.

The CraAmryran. Senator Smathers.

Senator Syariers. Mr, Chairman, I would like to ask a couple of
questions, Before doing so, I wonld like to make a very brief state-
ment. :

Since 1961, when the Supreme Court held that the Du Pont Co.,
should divest itself of General Motors stock many people in my State
have been greatly concerned. As a matter of fact, over 5,000 people
in my State are holders of Du Pont stock. Over 500 are owners of
Christiana stock. Many of them are retired, and live on the dividends
received from their investment plus some social security, to get along.
Some of them get along very well and others not so well.

They naturally keep me pretty well informed of their concern about
this matter, L o .

In 1962, when Congress considered legislation to prevent severe eco-
nomie dislocations and severe penalties that would result to the stock-
holders, I participated in the debate and was very much in favor
of the law, and was very happy that this committee reported out the
bill by a vote of 14 to 2. T think it later passed the Senate by a vote
-of something like 77 to 16. It passed the House of Representatives
on a voice vote and was signed into law by President Kennedy in
February 1962.
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Sinee that time, there have been two rulings by the Internal Rey-
enue Depnrtment with respect to this divestiture aind how it would
be treated taxwise. The first one I personally did not agree with, and
neither did the people whom I represented in my State, my constitu-
ents, Rightly so, these constituents let me hear from them in no un-
certain terms,

As n result of those complaints, I volunteered in 1084 to write a
letter to the Treasury Department, in which I expressed my view that
it was the intention of the Congress to in no way try to tell the conrt
the manner of distribution that would be followed.” That was » mat-
ter which should be left to the court. And I think that the Senator
from Delaware has pretty well substantiated that by reading into the
record what the committee report actually snid. At a later time I
would like to introduce into the record the letter which I wrote to the
Secretary of the Treasury.

On that point, with respect to what the committes did sny, I have
in front of me the Finance Committes report. with minority views on
;his very bill in the 87th Congress, This report in part states as fol-

Ows:

Your committee wishes to make it very clear that it expresses no opinton as to
what particular method of divestiture of General Motors stock by Du Pont or by
Chrigtinna is appropriate.

Since Senutor Willinms has already asked that it be made n part of
the record of this henring I shall not take the time of this commit-
tee to rend other pertinent data bearing on the congressional intent. of
the legislation, . _ o

However, when President Kennedy signed the bill into law on Feb-
ruary 2, 1962, he had thistosay:

At the same time this legislation was before the Congress, the U.S.
District Court for the Northern District of Illinois had before it the litigation
to determine what method of distribution of the General Motors stock should
be adopted in order to carry out the Supreme Court decision.

No final divestiture decree has yet been rendered. The Department of Justice
is urging the district judge to require Christiana to sell the General Motors stock
which it would receive as a stockholder of Du Pont so that the stock would not
pasy through to Christiana stockholders. If the pass through occurred, a large
percentage of General Motors stock would be acquired by members of the Du Pont
fumnily, This, it is grgued, would mean that the Du DPont family would still
-effectively control both Du Pont and General Motors.

At this time I would like to bring out the point that the court—in its
final decision required that all the members of the Du Pont family dis-
pose of any General Motors stock which might come to them through
-divestiture.

Is that not correct, Mr, Secretary

Secretary Ditron, Not a hundred pereent. It is substantially cor-
rect, The court vequired that certain listed members of the Du Pont
family and corporations controlled by them divest themselves. I don't
think it is correct to say all members of the Du Pont family, because
I don’t know what you define that as. These members lisfed by the
court controlled 50 percent of the stock of Christiana. _This was ac-
ceptable to the Government in their antitrust proceedings.

Senator Syarrers. The President went on to say in his messnge—

This legislation clearly does not attempt to express a Judgment upon the ques-

tion that is now before the Court. The Senate Finance Committee report pointed
-out that all issues dealing with the manner of divestiture should be determined
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Judlclully, solely with reference to antltrust principles, and without regard to-
the provisions of the bill before it, The debate discloses a unaniinity of intent
on this point. Both the proponents and the opponents of the bill agreed that
the antitrust questions, particularly the question of whether the pass-through
of gtoek to Christinna stockholders should be permitted, should not be affected
in any way by the legislation,

In view of this mmequivocal construction of the legislation, I am approving it,
It should be c¢learly understood that neither the Congress nor I have approved
i divestiture which will permit the stock of General Motors to pass through Chyls-
tiana to the stockholders of Christiana, The tax impact upon stockholders of
Du Pont who may receive (feneral Motors stock n the divestiture deeree by the
district judge will be affected. However, the Court should not be infiuenced in
it determination as to what velief i« approprinte to carry out the declsion of
the Supreme Court and the Departinent of Justice should not be prejudiced fu any
way in ifs effort to enforce the antitrust declston of the Supreme Court by this
legislation,

(Signed, President Kennedy, ebruary 2, 1062.)

SenatorsSararinrs, Mr, Secretary, you stated that you did not par-
ticipate in any of these rulings on the part of the Internal Revenue
with respect to how these people who receive General Motors stock
would be treated as taxpayers. Is that a correct statement?

Secretary Dinrox, That is correct.

Senator Sararnirks, Is that an unusnal proceeding for the Secretary
of the Treasury to not participate or did you choose not. to participate
in this particular one? What is the practice?

Secretary Ditrox, No. This is the standard practice, as I snid in
my statement. It has been so at least officially since 1935, when Sec-
retary Humphrey signed an order delegating authority, complete
authority to the C'ommissioner of Internal Revenue to administer the
tax code,

In addition to that, I had informed this committee at the time of my
confirmation that T had no intention of participating in individual tax
cases, and also issued an order to the Department that T did not want
any individual tax cases brought to me, and that T wanted all individ-
unl tax cases that might come in any way from taxpayers to members
of the Treasury staff, to be referred without comment to the Commis-
sioner of Internal Revenue to be handled by him,

Senator Saarirrs, As I understand it, you say you issued an order
to all the members of the Department, that you did not want and would
not consider this type or character of a case, is that correct?

Secretary Dirrox. That is correct—private individual tax cases,

Senator Sararrrrs, Did other Secretaries of the Treasury follow a
similar practice?

, Secretary Dirrox. They had followed such a practice for a very long
time. It was part of the regulations promulgated by Secretary
Humphrey. There had been a period around 1948 or 1950 when the
Secretary of the Treasury or some other Treasury officials did take
some part—not very active—in certain tnx caces., This procedure was
severely criticized by the Congress, particularly by the Kean Subeom-
mittee of the House Ways and Means Committee, which looked into
this matter, and which reported that there was no reason whatsoever
for the Secretary of the Treasury to take part in individual tax cases
and that they should be left to the Internal Revenue Service. And I
think that has been followed ever since.

Senator Sxtariers. Let me ask you this other question, as a matter
of information for myself, at least,

1
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Is it customary or is it proper, and how often is it done that an
individual taxpayer, whether he be an individual or n corporation,
can go to the Internal Revenue Service in advance, we will say, and get
from that Internal Revenue Service what would amount. to a ruling
as to what will ha})pen under certain conditions? Is that practice
generally followed ¢

Secretary Dinton. No, that is very widely followed. I am informed
by Commissioner Cohen—and he can testify later in greater detail—
Inst year some 40,000 of such rulings were issued, of which approxi-
mately 20,000 were more or less procedural, not substantive, There
were ahout 20,000 substantive rullings of that nature issued by the
Internal Revenue Service last year.

Senator Smarnrrs, Mr., Secretary, I know everybody else wants to
ask a lot of questions, and I would like to come back and ask you some
later. But I would like to temporarily close with this question :

Are you aware of any impropriety with respect to anything that oe-
curred in tzhislga rticular case ?

Secretary Drron. None whatsoever, And I have not been aware
either of any irregularity or any specific charge of irregularity.

_Senator Sxrarnrrs. That is all the questions T want to ask at this
time,

"The Cramryan, Senator Williams?

Senator WiLriams. I am wondering if it would not be better if we
heard Commissioner Cohen’s statement first, and then proceeded to
questions,

Senator Doueras. There is a question I would like to ask.

Senator WiLLians. I will pass right now,

The Cramyan. Senator Anderson?

Senator ANprrsoN. Are we changing the order or going ahead?
We wanted to question the Secretary before we get to Mr. Cohen.

The Crammman. I would suggest we go ahead with the questions.

Senator WiLriams. Go ahead—I will ask my questions later.

Senator ANDERsON. Mr. Secretary, you referred to these 40-some
thousand cases handled each year. Are they cases involving sums
running into millions of dollars?

Secretary Ditron. I would have to defer to the Commissioner on
that. But I am sure there are many of them that are highly important
cases running into millions of dollars. I doubt if there are many that
have as many dollars involved as in this particular case, because this
hagpened to be unusually large.

enator Axnerson. Do you not generally refuse to rule on the tax
consequences of these matters?

Secretary Diron, Yes, I have nothing to do with them. I never
have had., -

Senator AnpersoN. Does the Department generally refuse to act on
tax matters?

Secretary Diuron. That is correct. They never have, since 1955,

Senator Anperson. But they did in this case?

Secretary DruroN. No, they did not in this case. The Commissioner
of Internal Revenue issued the ruling in this case.

Now, as I pointed out, the Commissioner of Internal Revenue has
the right, if he so desires, to consult with the Department on points
leading up to his decision. In both the 1962 and 1964 rulings, the
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Internal Revenue Service did wish to consult with the Department
regarding the legislative history of this particular bill—not the legal
problems, but the legislative history. And they also asked for help
in verifying certain revenue figures that had been submitted by the
companies to see if these were accurate, The Treasury estimators
verified these figures for the Internal Revenue Service, and returned
them to the Reveine Service which then made the determination, |

Senator Anperson. But am I wrong in believing, then, that the
decision as to how it was to be handled taxwise was handled before
the distribution wasmade?

Secretary Dinron. Oh, yes. The rulings were all made before any
distributions which they affected were made. That was the reason for
the request for the ruling, so that the companies would know in ad-
vance what the tax consequences would be.

Senator XNpersoN. That was my question a moment ago.

Is that customary to do that? Do you do it for all taxpayers?

Secretary Dinron, The Commissioner informs me that the Revenue
Service will not rule after the fact. They only rule in advance of
the fact, and all these rulings that we mentioned to you earlier are
made in advance of the fact,

Senator Anperson. If they don’t rule after the fact, how do they
come back to people for extra income tax payments?

Secretary Drnron. After the fact they assert a tax or don’t assert
a tax. They don’t rule.

Senator AxpersoN. But if they don’t like the way some man handles
his income tax matter, they bill him ¢

Secretary Ditron, That is correct.

Senator ANpErsoN. And this is how the corporation knew what its.
tax was to be in advance?

Secretary Ditrow. Yes, and I think it is probably worthwhile to:
explain briefly—again the Commissioner can do this better and in
legal terminology—iwhat the nature of these rulings is. These rulings
are advisory. They are not binding on the recipient of the ruling
They are—except in very unusual circumstances—treated by the In-
ternal Revenne Service as binding on the Service once they are issued.
Tt is Service policy not to contest any action that is carried out in ac-
cordance with a ruling.

Therefore, the Revenue Service reserves the right in its own dis-
cretion to decide whether or not to make a ruling, and they will make-
it when they think it is sound practice,

This is & totally discretionary thing. That is the reason for the
inclusion of that provision in the 1962 ruling which was clearly not
provided for either in the law or by the court.

As I understand it, in effect the Revenue Service told the Christiana
Securities Co. that it could have a ruling with that provision in it.
Or Christiana had the choice of ignoring the conditions in which
event the ruling would have been of no benefit.

Senator ANDERSON. You mentioned the fact that you had asked
the people in the Department not to take these matters up with you.
And I read you from our own memorandum of February 21, 1961:

In accordance with what I am advised has been the general practice of my
predecessors, and to assure an orderly administration of the business of the

Department, I desire that you not refer to me cases involving the tax lability
of particular taxpayers or other matters requiring determinations affecting.
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individuals or corporations, Accordingly, 1 request that, in the normal course,
vou dispose of all such maters within your respective offices. In the event you
feel that a matter ralses questions of policy of such importance to require de-
termination at a higher level, plense in the first instance consult with the
Under Secretary, or in his absence the General Counsel,

Now, this was addressed to the Under Secretary and the Assistant
Secretaries, and so forth,

Did any of them feel this matter involving at least a hundred mil-
lion dolars was a matter of importance?

Seeretary Dirrion. No. In this ense, there was no question of gen-
eral tax policy involved. Types of rulings which have come to Treas-
ury’s attention, and which I have taken part in, are, for instance, mat-
ters that have industrywide application. There was a ruling that was
issued just the other day revising the formula for the computation of
bad debt reserves of all commercial banks. That was an industrywide
vuling. That sort of ruling is a policy matter that comes to the Treas-
u}r , and we were active in advising on the conclusion that was reached
there.

Similar questions arose in the various rulings that were made in
19?12, and again this February on depreciation. These were industry-
wide.

But this is the only type of ruling that is brought to the attention of
the Treasury. They are handled generally by our tax staff, unless
they are of such general importance, such as the commercial bank
bad debt. reserve problem and the depreciation problem, that they are
brought to my attention.

Senator ANpersoN. In your statement, in another statement which
we have had, you have indicated what the consequences were of the
tax imposed running some $400 million, or above that, perhaps, higher
than the figure estimated originally. Could you furnish us with a
statement showing what the facts would be if you used the figures
as of the date of this original passage of the law? In other words,
General Motors at that time was considered to be below what it is
now. This windfall we get by a rise of prices in General Motors is one
thing, What would have happened bﬁ, the hypothesis indicated by
the chairman of the committee if we had gone ahead and the price
remained where it wasf

Have you got a figure on that ? )

Secretary Dirron, Noj it is & very difficult figure to come up with,
unless we also make an assumKtion, which I suppose could be made,
that the price of Du Pont stock also stayed the exact same price as it
was at that date. 'The relationship between General Motors stock and
Du Pont stock was what led to setting the figure in this exchange offer
at three and a quarter shares of General Motors to one share of
Christiana. |

At the time of the original offering, when the original figures were
made, in the fall of 1962, that relationship was difi;:rent, and it pre-
sumably would not have been possible to have the same offer'n» of
three and a quarter shares of General Motors for one share of Christi-
ana because nobody would have taken it.

So it is impossible, really, to figure out what these tax consequences
would have been on that basis. All we can figure out is what they
would have been on the present basis if there had been a full pro rata
distribution, and we have done that—it would have been $56 million
more,
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Senator Axprrsox, I was only concerned with the aceuracy of the
estimate given to us in 1961 and 1962 when we weve working ou this
matter.

Secretary Dirron. Well, these estimates—whatever they were—are
equally accurate as the final $612 million. They are made in the
same fashion and nnder substantially the same assumptions.

Senator Anperson, I see the Commissioner of Internal Revenue is
here with von. Washe the person that acted in this matter?

Secretary Dirrox. Commissioner Cohen here was not the Commis-
sioner at the time this 1964 ruling was issued. The ruling was signed
and issued by the Acting Commisioner, Mr. Harding, but Commis-
sioner Cohen was the Chief Counsel of the Internal Revenue Service
at that time, e approved of this ruling, He has studied it fully,
is fully aware of it, and approved of it at the time it was made.

Senator AxprrsoN. You brought Mr, Knight back from New York.
What was his connection in New York?

Secretary Drrrox, Mr, Knight was a partner in the law firm of
Shearman & Sterling.

Senator Axpvrrson. Did he have any connection as such with Chris-
tiana. Du Pont, or General Motors?

Secretary Dimron. No. I think it would probably be useful to in-
troduce into the record at this point a letter which I received from
Mpr, Knight on November 5, which indicated that neither he nor any
members of his family, nor the firm of Shearman & Sterling had any
connection with either Du Pont or Christiana, either present or pros-

ective,
P Senator ANpersoN. Or General Motors?

Secretary Dirron. I don’t know that he mentioned General Motors,

The CirairmaN. Do you have the letter with you, Mr. Secretary ?

Secretary DiLron. Yes. I would be glad to put it in the record.

The Cramryan. Without objection,

(The letter referred to follows:)

NovEMBER 5, 1904,
Hon. Dovuar.as DILLON,
Seeretary of the Treasury, U.8. Department of the Treasury, Washington, D.O.

DeAr Mr. SEcReTARY ¢ You have asked me to serve as consultant to the Acting
Commissioner of Internal Revenue and make recommendations to him with
respect to a petition by Christiana Securities Co. for an amendment of an Inter-
nal Revenue ruling issued to it on October 18, 1062, with regard to the Federal
income tax consequences of its distribution of General Motors shares pursuant
to the final judgment in the U.S. District Court for the Northern District of
Ilinois, In making this request, you inquired as to any possible conflict of
interest which might bar me from reaching a fair and impartial conclusion in
the matter. Because of the large amounts of money involved, particularly for
Christiana and its shareholders, I find it appropriate to reply in some parti-
cularity to your inquiry.

The Iaw firm of which I am a member, Shearman & Sterling, of New York City.,
i3 not retained and has no present expectancy of belng retained by E. I. dn Pont
de Nemours & Co.. Christiana Securittes Co., or any of their shareholders as
such, with regard to any matter. Neither I nor any member of my family has any
corinection with either the Du Pont or Christiana Co, Yhile I have not examined
the list of shareholders of Christiana Securities, T am not aware that any such
shareholder is either a client of my firm or has any relationship whatsoever
with me or members of my family.

At my request and with your approval, the Treasury has retained the services
of Mr. Arnold Fisher to assist me in this undertaking. Mr, Fisher i3 presently
employed as a member of the law fitm of Lowenstein & Spicer, of Newark, N.J.
Hig senfor pariner, Mr. Lowenstein, has sent me a letter, a copy of which is
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attached, stating that his firm is not now retained by Du Pont, Ohristiana, or
the shareholders of either as such, and has no present expectancy of being so
retained. Mr. Fisher has also furnished me a letter, a copy of which is attached,
saying that he and members of his family have no connection whatsoever with
Du Pont, Christiana, or their shareholders,

I have also made inquiry of the employees of the Treasury Department who
have been assigned by Assistant Secretary Surrey to assist me, and they have
assured me that they and members of their families have no pecuniary or other
interest which would bar them from participating in this undertaking,

Sincerely yours,
RoneaT HUuNTINGTON KNIGHT,

LowENSTBIN & SPICER,
Newark, N.J., November 4, 196},
Ronert H, Kn1anr, Esq.,
Khearman & Sterling,
New York, N.Y.

Dear Mr., Kntonr: Arnold Fisher is presently an employee of this firm. You
have asked him to serve as a consultant to the Commissioner of Internal Revenue
with respect to a matter now pending before the Internal Revenue Service.

The purpose of this letter is to Inform you that this firm is not presently re-
tained by I, 1. du Pont de Nemours & Co., Christiana Securities Co., or any other
shareholders as such, with regard to any matter, and has no present expectancy
of being so retained.

Yours truly,
ALAN V. LOWENBTEIN,

LOWENSTEIN & SPICER,
Ncwark, NJ., November 4, 1964,
RoserT H. KN161T, Esq.,
Shearman & Sterling,
New York, N.Y.

DeAR MR, KN1anT: You have asked me to serve as constltant to the Commis-
sioner of Internal Revenue and assist you as a consultant to the Commissioner of
Internal Revenue in making recommendations to him with respect to a request
by Christiana Securities Co. for an amendment of an Internal RRevenue ruling
issued to them on October 18, 1062, The purpose of this letter is to inform you
that neither I nor any other members of my family have any connection what-
soever with B, I, du Pont de Nemours & Co., Christiana Securities Co., or any of
their shareholders as such.

Sincerely yours,
ArNoLD FISHER.

Senator Anperson. Did Mr. Knight draw pay while he was down
here with the Government ? .

Secretary Diron. When Mr. Knight was General Counsel of the
Treasury, he received the salary of General Counsel.

Senator AnNpErsoN. When he came back?

Secretary DiuroN. He was not paid anything. He served as a con-
sultant, and he did not charge for his services.

Senator AnpersoN. I haveno further questions,

The CHATRMAN. Anything further, Senator?

Senator ANpERsON. No.

The Cramman. Senator Carlson?

Senator Carrson. Mr. Chairman, if I am to be recognized next,
I would like to yield to the Senator from Delaware.

. Senator WiLriams. I thought we were going to get the Commis-
sioner’s statement first—but it is all right.

Mr. Secretary, did this ruling in any way change the provisions of
existing law as they are available to any other taxpayer$

Secretary DiLroN. No, it did not.

Senator Wirrianms. Other taxpayers under similar circumstances
may obtain a similar ruling; is that correct

45-218—85——38
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Secretary Diuron, That is correct.

Senator Wirniams. Is it not also true that My, Harding, in his letter
of January 15, made this statement in referring to the restrictions that
were placed in the original ruling. I quote:

The Internal Revenue Service did not then and does not now consider that
there was any basis in law for the condition relating to non pro rata distribution
by Christlana, The condition was inserted in our ruling letter solely because
of tho revenue considerations discussed above.

Is that still the position of both the Treasury Department and the
Revenue Service?

Secretary Diron. I understand this is the legal position of the
Revenue Service, and we think it is a sound position.

Senator WiLLiams., Have there been other precedents where other
companigs have applied for rulings to exchange their stock under
similar non ;go rata basis and been approved ¢

Secretary DiLLon. Iam sure there have, many of them.

Senator Witriams, I was advised that in 1959 the Matson Naviga-
tion Co. announced an offer to exchange for each of its common shares
tendered the following:

Cash, $38.69, or one-third share of Honolulu Oil Corp., and one-
fourth of a share of the Pacific Intermountain Express Co., or one
share of Pacific National Life Assurance.

I understand they, too, got a ruling similar to this non pro rata
exchange. |

Secretary Ditron. I am not aware of that, but I am sure you are
correct.

Senator Wirriazs. I was advised, in addition to Matson, the Equity
Corp. and the Eastern Gas & Fuel Associates have likewise had similar
rulings as that applied for by Christiana, and I would like this to be
printed in the record, because it shows this is carrying out an intent
of the existing law.

The Cramrman. Without objection.

(The document referred to follows:)

SELECTED EXCHANGE OFFERS

MATSON NAVIGATION CO.

On October 9, 1059, Matson Navigation announced an offer to exchange, for
each of its cominon shares tendered, the following : '
1. Cash $33.69.
2. One-third share of Honolulu Oil Corp.
3. One-fourth share of Pacific Intermountain Express Co.
4, One share of Pacific National Life Assurance.
There were 620,951 shares of Matson Navigation tendered.

THE EQUITY CORP,

On May 23, 1961, Equity Corp. announced terms of an offer to exchange, for
each 12 shares of Equity common tendered, 1 share of Friden, Ine. common stock.
There were 749,028 shares of Equity Corp. tendered.

EASTERN UAS & FUEIL ASSOCIATES

On July 27, 1962, Kastern Gas & Fuel announced an offer to exchange, for each
two shares of Eastern common stock tendered, one share of Norfolk & Western
Railway Co. common stock.

There were 449,472 shares of Eastern stock exchanged,
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BASTERN (GAS8 & FUEL ABSOCITATES

on Janugry 17, 1003, Eastern Gas & Fuel announced an offer to exchange the
following ¢

1. For one share of Eastern perferred, nine-tehths share of Norfolk &
Western common,

2. For one share of Eastern common, one-half share of Norfolk & Western
comimon,

There were 1,333,701 shares of Eastern common and 97,045 shiares of Eastern
preferred stock exchanged.™

Senator WirLrams. Certainly as one member of the committee who
was taking ah active part in this legislation, I would not want any
tax favoritism to develop at this late date.

But, on the other hand, as is pointed out in the committee report,
it was not onr intention that we write the method or rule that was to
be passed down by the Supreme Court order providing for the
divestiture. I think we made that very clear, In the committee report
we said, “Your committee wishes to make it very clear that it expresses
no opinion as to what particular method of divestiture of General
Motors stock by Du Pont or by Christiana is appropriate.”

Now, in rendering its decision did the Supreme Court not specifically

yrovide that non pro rata distribution would be permissible under their
ourt order?

Secretary DiLron. The district court did provide that, yes.

Senator WiLiams, And was it not clear in your opinion that the
Finance Committee, the Congress which passed the bill, and the Presi-
dent who signed it intended that we not supersede the right of the
Court to pass down the rules on this distribution ?

Secretary Dinr.on. That was the ma{'or premise that was debated in
the Congress, and I think was decided when the bill was passed.

Senator WirLiams. In order to clear up any suggestion that the
committee or the Congress was giving any favoritism to Christiana,
under the law which was in effect prior to the enactment of the 1961
law by the Congress, what would have been the tax liability to
Ohr%{sgmna as a corporation upon its receipt of this General Motors
stoc

Secretary Dinron. By Christiana ?

Senator WiLrrams. Yes.

Secretary DiLron. It would have been very low, because they would
have paid the full corporate tax of 52 percent on 15 percent of the
cost of the General Motors stock to Du Pont. And I think that the
average cost to Du Pont was around $2 a share. It was indicated
in the Senate debate a number of times that that tax would have been
about 16 cents a share.

Senator WirLrams. And that was the law prior to the enactment
of this legislation reported by this committee ?

Secretary Dirron. It still is the law.

Senator WirLianms. Still is the existing law.

Secretary DiLLox. Yes, for every corporation, except for Chris-
tiana Corg., which had a specific tax applied to it with respect to
this distribution by Public Law 87-403, ,

Senator WirLiams, Under title IT of the 1961 bill——

Senator Sararners. We changed the law——

Senator WiLriass. We changed the law as it affected Christiana
and I was one of those insisting on that change at the time, whereby
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they would be taxed at o higher rate under this most recent distribu-
tion, Instead of 16 cents, (ﬁu’lstiana had to pay about $7.50 to $7.80,
did they not? .

Secretary DrrroN, Something like that, )

Senator 'WiLrrams, So Christiana’s taxes, instead of being a neg-
ligible amount, has been a-hundred-and-some-odd million at cor-
porate level. -

Secretary Dirron, Yes. The total taxes payable by Christiana at
the corporate level have been $91 million on receipt of the stock from
Du Pont, and then Christiana in addition at the corporate level
has a capital gains tax of $19 million on the General Motors shares
that it had to sell in order to raise the money to pay the $91 million
of tax. So there is a total of about $110 million in corporate taxes
payable in this transaction by Christiana Securities Coxig.

enator Gore. Mr. Chairman, will the Senator from Delaware yield
for a question ¢

Senator Wirtams, In just a minute,

The $19 million paid in capital gains would have been paid
under the law prior to our enactment.

Secretary Dirron. Yes, except for one thing, Senator. They
would not have had to raise money to pay the other taxes, so they
wouldn’t have had to sell those shares in the market.

Senator Wirriams. That is the point I was going to make. They
would not have had to soll because they would have had but a
negligible amount of tax to pay, maybe $3 or $4 million instead of
the $91 million.

Secretary Ditron, That is correct,

Senator Gore. Will the Senator yield?

I take it the Senator is aware that the issue here is not at all the
tax liability of Christiana Corp. or Du Pont Corp. The sole issue
here is the tax liability of the stockholders of Christiana Corp. The
questions which the Senator has asked are wholly irrelevant to the
issue.

Senator WirLiams. Well, perhaps they would be irrelevant in Ten-
nessee, but in the State of Delaware the taxes that a corporation pays
reflects on the income and the worth of the stock to the stockholders.

Senator Douaras. Will the Senator further yield ?

Senator WirrLiams. So I would proceed.

Senator Douaras. Will the Senator yield ¢

Senator WirLriams. This particular point was one of the arguments
used by those who felt that this distribution should be a tax-free
passthrough for Christiana.

I took strong exception to this argument at the time. I thought
they should pay the 52-percent tax, subject to certain conditions, but
1t should be paid on the basis of the value of the stock. As a result
of that position beinfg sustained the Treasury has collected around
$90 million instead of $3 or $4 million—it really collected about $110
million altogether because as the Secretary points out, they would
not have had to sell this other stock to raise the money to pay the
$90 million.

I am merely using this as a background to show that this additional
tax was supported strongly by the Treasury Department. As I recall
this provision that I am speaking of, title II, was strongly supporte«i
by the Treasury Department.
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Secretary Dinron. The particular provision was supported. The
Treasury Department took no position on the bill as a whole, If it
hadn’t been for this provision, the Treasury would have been opposed
to it.

Senator WiLLiams, Sure, and I merely use that as a background to
show there has been no background record of tax favoritism to this
company, Quite the contrary, The 1961 bill as reported by the com-
mittee first made this law applicable to all corporations in America.

Later, much to my regret, it was restricted so that this increased
rate of taxes that are puici under title II is paid by Christiana
Corp. alone and not by any other corporation in America.

Certainly this is a far cry from favoritism for these people.

Secretary Dinron, That is correct,

Senator WirLiass, It is an unusual incident in our tax law to single
out one particular corporation for a higher rate of tax, and, as I under-
stand it, in order to get the bill through Christiana waived its right
to contest its constitutionality and agreed to accept it and pay the tax.

Secretary Dirron. That is correct.

Senator WirLiams, I think the committee was right in levying that
tax, but I think we were wrong in not insisting that it be made applica-
ble to all corporations in America in general law,

Does the Senator want me to yield ?

Senator Dovaras. I think the Senator from Delaware inadvertentl
has misstated the existing law at the time of 1960 or 1961, but I thin
})erlmps I should reserve my comments on that until after the Senator
s completed his testimony.

Senator WitrLiams. I would like to straighten it out now. Was I
wrong as to the existing law in the manner. I described it ?

Senator Dovaras, 1960, 1961,

Senator WiLtiams, 1961, . .

Secretary DiLLon., Well, as I understand it, under existing law, if
a corporation declares a dividend in the stock of another corporation,
it is received by the corporation as ordinary income, and that ordinary
income is taxed either on the fair market value of the stock when re-
feived or on the cost to the distributing corporation, whichever is
ower.

Senator WirLiams, That was existing law prior to 1962%

Secretary Dirron. As I understand it.

Senator Wirriams. It is the law today, is it not?

Secretary DiLLoN. Yes.

Senator WiLLiams. In all instances except Christiana.

Secretary DiLron. That is right.

Senator WiLLiams. If any other corporation in America today that
owned Christiana and received Du Pont stock had the same basis of
cost it would pay but 16 cents a share today, would it not— )

: Secretary Diron. Taxed on the cost basis it would be something like
that.

~ Senator WirLiams. Assuming the cost basis. That was one of the
weaknesses that we didn’t cover.,

Senator Doueras, Mr. Chairman?

Senator WitLiams. Yes, I yield.

Senator Doucras. The 1ssue was not what taxes Christiana would
have to pay, but what taxes individuals would have to pay on the
capital gains which they received.
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If I may make o statement in this connection—there is such a long
1113%%)1'3', and it goes back prior to the 1962 act, it goes back to 1959,

The Du Pont Corp. owned approximately 63 million shares of Gen-
eral Motors., It purchased these shares somewhere around 1916 or
1017, at $2.16 a share. At the time this issue was raised at the end of
1959, 1960, the value of General Motors shares was approximately
$48. The capital gain had been approximately $41.

The Du Pont Corp. and its lawyers came in and I think they ealled
on all of us, and they snid that if the law were not changed, the capital
gains that individuals received would be taxed as ordinary income.

Well, ordinary income on such large gains as this made by the
Du Pont family and their friends and relatives would be very high,
because the rates of taxation upon their income is high,

They proposed instead that—to change the law, so that the tax
would he 52 percent of 15 percent of the original price of the stock,
of General Motors stock to Du Pont, which amounted to 16 cents a
share. They proposed to pay a tax of 16 cents a share on what that
had been at that time a capital gain of $41,

As I remember, the legislative history, this was passed by the House
of Representatives, without a rolleall. It came over to the Senate
mfxd befczre this committee, and was defeated by the very narrow margin
of 1 vote,

That matter was then dropped. :

The next year the Du Pont Corp. came in with a proposal that they
be given a modified capital gnins tax on the increment of capital value.
But this time I think the value of the stock had risen to $45 a share,
possibly $48 a share.

The Senator from Tennessee and I were opposed to having this taxed
as ordinary income. We felt that would rl’)e too severe a treatment.
But we did believe it should be an ordinary capital gains tax which
would have amounted to approximately $10.75 a share, instead of the
16 cents a share in the original provision, and instead of the lesser
amount, modified capital gains tax, which the Du Pont representatives
were urging.

We were defeated on that, both in committee and on the floor. But
we thought a principle had been established rather than a stated
amount of income to be received. And I am startled at the statement
on page 3 of the letter from Mr. Cohen to Chairman Byrd that Mr.
Knight reversed his previous ruling, and I quote:

Provided the maximum revenue estimate of $470 million considered at the time
of enactment of Public Law 87-402 would be reached,

Then—

there would be no justification for a denial of Christiana’s request that the Service
modify the ruling letter of October 8, 1962, by eliminating the condition as to
non pro rata distribution.

In other words, if you raise $470 million or more, which was the
estimate when General Motors was selling at $48 a share, you can
waive the principle.

Now, we all know that the prica of General Motors stock has gone
up enormously.

The Wall Street Journal for this morning quotes a price of General
Motors at approximately $100 a share. The capital gains, therefore,
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which we though was around $214 billion, when the price was $45 n
share, has now bhecome a capital gain of well over $6 billion on the
Du Pont holdings.

Now, T want to say that I thought we were establishing as a prin-
ciple & modified capital gains tax. 1 felt we should apply a tull eapi-
tal gains tax, on the gains made by Du PPont and by the corporations
and individuals inside of Du Pont, They are like one ball within an-
other ball within another ball. And I am startled now to read the
statement by which Mr. Knight justified the second ruling reversing
his first ruling; namely, that as long as we got $470 million the prin-
ciple of pro rata distribution could be waived.

Senator Anperson. And he wasn't even on the payroll.

Senator Dovaras. I would like to ask n rhetorical question, but I
think it is an appropriate one,

Suppose the price of General Motors had fallen. Sup‘)ose it hadn't
gone up, but had gone down to $20 a share, and instead of realizing
$470 mi’llion, we realized only $200 million. Should we then have
asked the holders of Du Pont and/or Christiana, to make good the dif-
ference between $20 and $45, and to ‘pay $25 a share? Or 1s this some-
thing that works only one way, i.e., that if the stock goes up, the capital
gain in excess of the amount realized at the time the bill vras passed is
forgiven, If it goes down, no effort is made for collection.

Very frankly 1t seems to me this has been a heads I win, tails you
lose ruling—heads Du Pont wins, and tails the Government loses,

Du Pont. doesn’t have to pay the added tax because its capital gain
is greater than people believed.

nder the law the tax liability of Du Pont is increased, but the tax
gains of Christiana or the stockholders of Christiana and the rest, have
enormously increased. Instead of being $43 as of the time the bill was
passed, it is now $98 a share. And these are enormous amounts in view
of the enormous holdings.

Perhaps I am anticipating the issue, but I felt that my good friend
from Tennessee was leading us down the garden path into irrelevant
flower beds.

Senator Gore. Did you say relevant or irrelevant?

Senator Doucras. Irrelevant.

Senator Gore. You mean Delaware instead of Tennessee.

Senator Dovaras. Did I say Tennessee?

Senator Gore. Yes.

Senator Douvcras. That is a slip of the tongue. The Senator from
Delaware has been leading us down the garden path into irrelevant
flowerbeds.

Let the record stand corrected.

Senator Wirriaxs, Mr, President, I am always glad to have the
Senator from Illinois following me down any path,

He has outlined substantially the historical Lack -ound. There was
a difference of opinion, as he pointed out, as to the %(l)rmula that should
be incorporated in the law providing for this tax distribution. The
Senators from Illinois and Tennessee thought it should be straight
capital gains with no regard to the cost. The committee—I supported
it—did provide that we set up a different formula using their cost as
a basis, But we are not debating that point here now. That was
settled in 1961.
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The question we are tryinf; to decide here is, was this distribution
carried out in accordnnce with the court order and the intent of the
Congress? Inmy opinion it was, Inthe committee report we specifi-
cally stated we were not taking any position as to how this distribution
should be made, We were merely setting up a formula of taxation
under various circumstances to cover the situation as it would be
handled.

T happen to be, as the Senator from Illinois knows, one who cast a
deciding vote in favor of the 1961 bill. As the Senator from Florida
says, he has quite n few stockholders in his State; wo have quite a few
of them in my State also. , )

I cast, and T am not apologizing for it now, that one vote which
stopped the almost complete tax-free distribution of this General
Motor steck. Instead of a revenue

Senator Doveras. You werelof 11, John.

Senator WirLiams. I wasone of eight.

Senator Dovcras. There were 10 others as well.

Senator Wirrrams. There were 15 members of the committee then,
there are 17 now. It was 8 to 7, and I was 1 of 8, and over home in
the minds of a lot of people I was the eighth.

Senator Dovaeras. The existing law had to be changed in order to
provide this 16-cent tax, So your statement that the existing law only
provided the 16-cent tax is not correct.

Senator Wirriams. Oh yes; as far as corporations were concerned—
not for individuals.

Senator Dovaras. The effort was made to change the law so that the
16-cent tax would apply to individuals.

Senator WirLrians, 'To individuals but not to corporations. But to
corporations, the tax——

Senator Doucras. They wanted to apply the corporation tax to
individuals.

Senator WiLriams. No. .o

What I said was that the existing law would have only provided
about a 16-cent tax as far as Christiana was concerned. Section 2 of
the bill that we passed changed that existing law for Christiana alone
and made it taxed under this last distribution at around $7.80 a share.

Senator Doueras. At the price of the stock at that time.

Senator Wirrians. At the price of the stock at that time, around
$50 their tax would have been raised to around $3.80 a share.

Senator Forsrrarrr. Will the Senator yield ¢

Has he ever made an estimate what would have been the income if
no law at all had been passed, not just the Christiana, but everybody ?
Is there an estimate in existence on that?

Senator WiLriams, From those who were paying in the 90-percent
bracket the Government would have taken 90 percent of the value
of the General Motors distributed because under the law as it was
before any change was made—and I want the Secretary to correct me
on this if I am in error—Christiana as a corporation would have paid

about 16 cents a share, but the individual stockholders would have
been taxed on the full market value of the stock at date of distribu-
tion. Isthatright, Mr, Secretary ?

Secretary Ditron. Yes. But I think in answer to the Senator from
Arkansas’ question, in reading the record of the debate, I noted that
apparently Du Pont did indicate that if they were allowed to follow
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the Supreme Court decision on divestiture, which allowed 10 years to
make the divestiture, that they could, by using all means available
to them, under the then existing law-—if Public Law 87-403 had never
been passed—they could have completed the divestiture with a tax of
approximately, I think the figure they gave was, $330 million at that
time, In other words, that was about the same as the total tax con-
sequences that flowed from this wint'od of distribution, compressed
into 8 years.

Senator Anperson., Will the Senator from Delawars yield?

The Senator recognizes, most of us do, that if we allowed the law
to stay as it was, and the stock to be given to individuals as capital
in or ordinary income, it would amount to almost a confiscation,

hat is why the committee acted.

Senator WirLrams, That is correct. I don’t think anybody was
arguing that the law did not need some change. There was a differ-
ence of opinion as to whether in computing the capital gnins they
should be allowed the basis of the cost of the stock as a deduction or
whether they should pay the capital gains on the full value of the
distribution,

Senator Syariers, Will the Senator yield ?

Have we not changed the law in other instances where there have
belen f(g)rced divestitures such as the Bank Holding Company Act and
others

Senator Witriams, We have.

Senator Morron. Will the Senator yield for a point heve?

Senator WiLriass, Yes.

Senator MorToN. As Senator Gore has pointed out, the issue is the
change in the ruling by the Internal Revenue Service. Now, let’s get
one fact clear.

DuPont—I mean Christiana Securities Co, never accepted that
ruling, that first ruling, They took exception to it, saying it did not
conform with the court order,

Senator Gore. Will the Senator yield ?

On the contrary, Christiana requested the ruling and operated under
the ruling. True, company oflicials stated that they reserved the right
to ask further benefits or changes. But they didn’t have to state that.
J}ny ts]v,xpayer has a right to petition a change. Christiana requested
the ruling,.
hSemll‘to% MorroN, Requested a ruling, and then took exception to
the ruling.

Senato% Gore. But operated under it.

Senator Morron. Operated under it to a degree.

Senator Gore. And made two distributions under it.

Senator MorroN. Made two distributions under it.

Senator Gore. But as General Motors stock began to go up and up,
it came in and asked for a change in the ruling.

Senator Morron. It gave notice at the time that before final divesti-
ture it was going to ask for a change in the ruling,

Senator Gore, That is irrelevant. It didn’t have to give notice.

Senator SyaTHers. Mr. Chairman, don’t you think it might help if
we put into the record the letter which the Senator from Tennessee is
talking about—the letter from the Acting Commissioner of Internal
Revenue, Mr. Harding, addressed to you dated January 15, 1965,
because he goes into this very point,
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Senator Morroxn. That is in the record.

Senator Wirriams. Mr, Chairman, other members wish to ask ques-
tions, and I may have some later, I'will pass now. But I just want
to read into the record here a letter from the Department of Justice
addressed to the genernl counsel of the DuPont Co. in Wilmington,
which is rather signifiennt considering that J ustice was the Depart-
ment that was insisting upon this divestiture. I quote from the Jus-
tice Depnrtment letter of January 18,1965

Ordinarily it is the practice of this Department to simply acknowledge receipt
of reports flled pursuant to antitrust judgments, Your lecter of January 11
which reports the completion of the divestiture of 63 million shares of General
Motors stock by I3, I, du Pont de Nemours & Co. warrants gsomething more.

Du Pont is to be congratulated on the orderly and prompt manner in which
it has complied with the Court’s direction te divest this stock. While I recog-
nize there are those who will not agree, I firmly belleve the completion of this
portion of the divestiture ordered by the Court is an important step toward insur-
ing continuing vigorous competition and health in our free enterprise system,

(Signed) Willlam H, Orrick, Jr. Assistant Attorney General, Antitrust Division,

I ask this letter be made a part of the record.
(The letter referred to follows:)
U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., January 18, 1965.
Re United States v, I, I. du Pont de Nemours & Company, et al.

F. J. ZuGBB0ER, Esq,

General Counsel,

B. 1. du Pont de Nemours & Co.,
Wilmington, Del.

DEAR MR. ZUGEHOER: Ordinarily it is the practice of this Department to simply
acknowledge receipt of reports flled pursuant to antitrust judgments, Your
letter of January 11 which reports the completion of the divestiture of 63 million
shares of General Motors stock by E. I. du Pont de Nemours & Co. warrants
something more,

" Du Pont is to be congratulated on the orderly and prompt manner in which it
has complied with the Court’s direction to divest this stock, While I recognize
there are those who will not agree, I firmly believe the completion of this portion
of the dlvestiture ordered by the Court is an important step toward insuring
continuing vigorous competition and health in our free enterprise system.

Sincerely yours,
WitriayM H. ORRICK, Jr.,
Assistant Attorney General, Antitrust Division.

Senator Dovaras. The second recommendation of Mr, Knight, ac-
cording to a letter from the Commissioner of Internal Revenue to Sen-
ator Byrd, page 3—the Government got $470 million—that meant that
previous rulings would be reversed.

T was not. aware that this was a provision that was established by
the 1962 law., _ -

I do not think that can be defended at.all.

As I have said, this means that if there was an increase of the price,
as there was, of General Motors stock, the Government would lose the
rovenue on the added capital gains which the recipients would receive,
but if it fell there wou]cl be no recovery by the Government.

I take it that the mechanism by which this was effected was to pro-
vide that the so-called exempt organizations, instead of receiving pro

rata shares of General Motors, were allowed to exchange at the rate of.

three and a half to one, so that instead of receiving 878,000 shares,
they were given 8,046,000 shares, and that this diminished the tax
w]nizh individuals who hold shares in Christiana would otherwise have
made.
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That is o correct statement ; is it not

Secretary Dinron. That is a correct statement of the way the tax
consequences of thisruling operated.

Senator Dovarnas. Thank you.

Now, I would like to ask this: What are these exempt organizations?
Could they be named? Could the Commissioner name them?

Secretary Dinrox. Ithink we have a list of them.

Senator Dovaras. I think it would be well to put them publicly into
the record. ‘

Senator Wirrrayms, I wanted to raise the same question,

Senator Doveras, Let’s have the official source. Would the Com-
missioner read the list, with the number of sliares held by each.

Secretary Dinron. The list is fairly extensive,

Senator Dovaras, How many shares does the Longwood Founda-
tion own?

Secretary Dirtox, The Longwood Foundation exchanged some
87,000 shares of Christinna out of the total number of shares that were
exchanged, and if the Longwood Foundation, which owned 505,945
shares, had exchanged all of its shares, I think the exchange by chari-
table institutions, nonprofit institutions, instead of being 65 percent,
would have been something like 95 percent.

Senator Dovarag. How many sharves of General Motors did the
Longwood Foundation receive?

Secretary Dinton, Senator, T would like to finish my first answer,

Semitor Dovenas. Mr, Secretary

Secretary Dinrox. 1 think thisbears on a statement

Senator Dovaras. Mr, Secretury, Senator Willinms would like the
entire list. |

Secretary Dinron. That is a partial list of the tax-exempt organi-
zations, which is based on those who are of record. Now, in addi-
tion, there were shares held by fiduciaries tendered for exchange, and
we do not have the names of those organizations,

Senator Doveras. I move, Mr. Chairman, tliis list be printed in the
record.

It is a long list.

Secretary Dirox, It is a long list,

Senator Dovernas. Is it not true that the Longwood Foundation
had 87,000 shares? '

Secretary Drurox. That is right.

Senator Dovdras. Now, were those exchanged at the rate of three
and a half for one?

Secretary Dinron. Three and a quarter for one.

Senator Doveras. Three and a quarter for one?

Secretary Dinron. That is correct.  But it is also correct. Senator,
that the Longwood Foundation had held 505,945 shares of Chris-
tiang, and according to this record only exchanged 87,000.

Senator Doveras. But they would be exchanged on a three and a
quarter to one ratio approximately

Secretary Divros. 250,000 shares, a little more.
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27§%%%tor Doucras, Something more than that—I think probably
), .

Secretary Dinrow. Yes, something like that.

Senator Doveras. I do not know whether to use the American
pronunciation or the British pronuneciation, but using the American
pronunciation, what about the Chichester Du Pont Foundation—using
the British pronunciation, Chester?

Secretary Dirron. They exchanged 18,000,
35%83?01‘ Douvaras, The Kpiscopal Church School Foundation,

)

Secretary Drvron. 25,000,

Senator Wirriams., Cornell University, 10,000, You missed that
one.

Senator Sararurns, What?

Senator Wirrianms, Cornell University, 10,000 shaves; you missed
that one.

Secretary Dirron. Yes; Cornell University, 10,000,

Senator WitLiayms., Massachusetts Institute of Technology was
97,284 shares,

Secretary Dirrown, That is right. That is another large one.

Senator Douaras. Now, who are the trustees of the Longwood
Foundation?

Secretary Diuron: I do nol know, Senator, but the Longwood
TFoundation is listed in the court order as filed in Chicago, as one of
the organizations that has to dispose of any General Motors stock
which it receives from Christiana within 10 years. So this stock
which it receives will be, or already has been, disposed of.

Senator Morron. I would like to point out the Moorman Home for
Women in Louisville, Ky., 160 shares.

Senator WitLiams, The University of California exchanged 5,768
shares, and the Westinghouse Electric yl)ension fund 10,400, and the
Wilmington General Hospital 9,440, and Wilkins College, in Wilies-
Barre, 1,600 shares,

We will have the whole list printed here, but those are some of the
major ones. North American Co’s. pension fund in Philadelphia had
4,000 shares that they exchanged. . )

"The Crrairman. Without objection, the list will be printed.

('The list referred to follows:)
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Sharcs of Christiane common stock ewchanged for shares of dencral Motors
common stook on Febd. 8, 1905, by tax-ceempt organizations

Nuntber of
Ohristiana.
shares

evohanged
Academy of the New Church, Bryn Athyn, P oo ool 2, 800
Annuity Board of the Southern Baptist Convention, Dallas, Tex..____ 800
Cameron Baird Foundation, Buffalo, N.Yeuoo... o e e e e e e 720
Boston Fatherless & Widows Society, Inc.,, Cambridge, Mags.- oo _.__ 100
Bostoninn Soclety, Boston, MAss v e e oo oo 160
Louls Calder Foundation, New York, N.Y - _— 1, 000
Oanisius College, Buffalo, N.Yooooooo. - - 800
Catholle Foundation, Wimington, Del e oo e 200
Chatham Foundation, Savannah, Goeeo e oeeo__ - 100
Chichester Du Pont Foundation, Ine,, Wilmington, Delowo oo oo _ 18, 000
Children’s Friend and Service, Providence, R.I T 160
Children's Hospital, Portland, Maine.....o.... e e e e 0 e e 800
Christ Church Christlana Hundred, Wilmington, Del oo oo 2, 000
Children Farm 8chool, Paoll, Pl oo oo e 150
Church Home Soclety, Boston, Mass. ——— 240
Ohurch of Our Merciful Savior, Penng Grove, NoJ oo o 160
Connecticut Bank & Trust Co. Retirement Plan, Hartford Conn..... 160
Cornell University, Tthac, NoY e oo oo 10, 000
John Deere Foundation, Mollne, Il oo 800
Delaware State College, Wilmington, Delu. oo 150
Detroit & Wayne County Tuberculosis Foundation, Detroit, Mich.____. 100
Episcopal Church School Foundation, Ine., Wilmington, Del.... ... 35, 000
Father Flanagan's Boys Home, Inc,, Omaha, Nebro oo 1, 600
Frohring Foundation, Chagrin Falls, Ohf0. .« oo oo 100
Frohring Foundation, Cleveland, Ohfo.._ ‘ - 100
General Church of the New Jerusalem, Bryn Anthyn, Pa__ oo 700
Girard Estate Retiremend Fund, Philadelphia, P, 1, 000
Grace Methodist Chureh, Wilmington, Delu v oo oo 1, 200
Halliburton Employees Benefit Fund, Duncan, OK1me v e oo oo _ 800
Luella Hannan Memorial Home, Detroit, Mich_ ——— 500
Haverford College, Philadelphia, Pa.o oo __ - - — 1,120
Herring College, Watertown, N Yo evvenn 1 e b 320
Mary Hitchicock Memorial Hospital, Hanover, NoH o oo 320
Home for Aged, Providence, R .o ... o e b e e e v 240
Home for Incurables, Baltimore, Moo oo 530
Hopedale Charitable Corp., Hopedale, MOS8 am oo oo oo 300
Inductotherm Corp. Profit Sharing Plan, Rancoeas, NoJ oo oo 100
Institute for International Order, Noew York, N.Y . oo oo oo, 189
Jaffua College Funds, Boston, Mass. o e 240
Johnson Memorial Hospital, Hartford, Conn__ e, 160
Lalor Foundation, Inc,, Wilmington, Delo oo 1,142
Longwood Foundation, Inc., Wilmington, Del. oo oo 87, 000
Massachusetts Congregational Fund, Boston, Mass_ ..o oeoeeome 300
Mangsachusetts Institute of Technology, Cambridge, Mass_ . 27, 284
Milford Hospital, Inc., Milford, Mass. .. e oo oo 400
Moorman Home for Womet, Lowisville, Ky o oo oo oo 160
Mullen Benevolent Corp., Denver, Colo v 240
Nanticoke Memorial Hospital, Inec., Seaford, Del oo 195
New England Historie Genealogical Society, Boston, Mass . ______ 160
North America Compariles, pension fund, Philadelphia, Pa__ . _____ 4, 000
Arnot. Ogden Memorial Hospital, Blimira, N.Y oo oo 800
Osteopathic Hospital Association, Wilmington, Del . ___ 200
Presbyterian Home for Aged, Philadelphia, Pa._ 500
Protestant Bpiscopal Church, Savaunah, G _._____ 150
Sarah A, Reed Home, Brie, P oo e 320
Reliable Electric Co. Profit Sharing fund, Franklin Park, 11l 600
Rogoft Foundation, Rowayton, Conn. .o 160
St. George's School, Providence, R oo 146
Salvation Army, Atlanta, Ga e ——— 100
Savannah Bank & Trust Co,, retirement plan, Savannah, Ga_____._.__ 100

Savannah Benevolent Assoclation, Savannah, Qo oo 170
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Nhares of Christiana common stook cwchanged for sharcs of General Motors
common stock on Feh, 8, 1965, by lav-cxempt organizations—Continued

Number of
| Ohyistiana
shares
exchanged
Sn(v}'ammh Illectrie & Power Co., employeces' retirement plan, Savannah, 0
Do e e e e e e e e e ot e e e o e e 1
Seripps College, Claremont, Callf oo . e 160
John Scudder Foundation, Detrolt, Mieh oo 150
Shady Hill School, BrookHne, Mass . o e cm e e e e e s e e e mae 189
Springfield Monarch Insurance Cos,, retirement fund, Springfield, Mass.. 240
Teachers' Retivement System of Georgla, Atlanta, G o {00
Trintty Church, Wimington, Del. .. oo 480
Unitarian Service Committee, Inc.,, Boston, Mass oo .. 100
United Church of Christ, Honolulu, Hawaill. oo 100
United States Naval Academy Ifoundation, Inc,, Annapolis, Md_ ... 100
University of Californin, Berkeley, Caltf o oo 5, 708
Wabash College, Indianapols, INd o e 560
Wesson Maternity Hospltal, Springfleld, Mass.. oo e 160
West Vieginia Home for Aged Women, Wheeling, W, Vae oo 200
Western Saving Fund Soclety penslon fund, Philadelphia, Pa._.____. 160
Westlnghotisé Ilectrie pension fund, New York, N Y oo 10, 400
Whitiman College. Wallin Walla, Washe oo oo 130
Wilkes College, WHKeS-BArre, P o e s e 1, 600
Wilinington General Hospital, Wilmington, Delo.. ool 9, 440
Wisconsin Altmni Research Foundation, Madison, Wis_ . _____ 500
Wyoming Seminary, Wilkes-Barre, P . o v avccceceeeem 600
Young Men's Christian Association, Wilmington, Del ... 200
Ziegler Foundation for the Blind, Inc,, New York, N Yoo 240
62 tax-exempt organizations of record, each of which exchanged less
than 100 Cheistiann ShATeS . oo e 2,870

PO —

Total Christiana shares exchanged by tax-exempt organizations
which are stockholders of recorda o oo 242, 192

Istimated number of Christiana sharey exchanged by fiduciaries

(banks, brokers, and nominees) who held such shares for the account
of tax-exempt organizations. o cu-ooae- i 1645, 600

Estimated total number of Christiana shares exchanged by tax-
exempt organiZationS . e e 887, 792

1 Tstimate based on data supplied by fiduclaries who tendered for exchange more than
90 percent of the total number of shares so tendered by fiduciaries.

Senator Douaras. I would like to make one comment on this list that
has been submitted.

The total number of Christiana shares exchanged, which would be
multiplied by 3%, come to 242,192 shares. The total—887,702 were
exchanged by tax-exempt organizations. This leaves 645,600 shares
unaccounted for.

Now, whose are these? o .

Sceretary Dinron. Iwill read what the deseription of thislist is:

Estimated number of Christiana shares exchanged by flduciaries (banks,
brokers, and nominees) who hold such shares for the account of tax-exempt or-
ganizations, 645,600.

And then there is an asterisk after that for a footnote, and the foot-
notesays:

Tstimate based on data supplled by fiduciaries who tendered for exchange
more than 90 percent of the total number of shares so tendered by fiduciaries.

Senator Dovaras. There is approximately three-quarters of the
shares not accounted for. Nobody knows who turned them in. And
in so doing reduced the tax liabilities of stockholders in Christiana.
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Now, if these estimates are based on the data suP1>1ie(1 by the fidu-
ciaries, you must have the record of who these fiduciaries are, or at
least some of them. 'Who are these fiduciaries?

Secretary Dinrox. Tax returns have not yet been filed, so there is
no way we can have those records,

Senator Douveras. You say this is based on data supplied by fidu-
c}m*ies. You must have the data therefore on those who supplied
them.

Secretary Dinron. The data was given to Christiana, and I am not
sure they gave the names, because they might then be breaking a
trust. ‘They just gave a total of tax-exempt organizations’ shares,

Senator Anpverson. How would that break a trust; by revealing
the name?

Secretary Dirron, I would assume that a fiduciary would not ordi-
narily want to indicate the transactions that an organization for which
it was acting as fiduciary had undertaken. These ave financial trans-
actions undertaken by tax-exempt organizations whose securities were
being held by fiduciaries, and I do not think the fiduciaries would or-
dinarily, unless asked by a court, disclose the details of transactions
to outsiders,

Senator AnprrsoN, Why would a tax-exempt organization be un-
willing to reveal its identity?

Secretary Dirrox, Ihaveno idea that they are.

Senator ANpersoN. Yousaid it would break a trust.

Secretary Dinron. T said that the fiduciaries would feel that way.
T did not say that tax-exempt organizations would not give them per-
mission if they were asked.

Senator Gore. Will the Senator yield ?

I wonder if the Senator would be interested to find out just why
Longwood Foundation, which is under court order to sell all of its
General Motors stock within 7 years, would be the largest single par-
ticipant in this tax reduction scheme.

enator Wirriams, If the Senator would yield, I can answer that
very easily.

The vaf{xe of this distribution based on three and a quarter shares of
General Motors, around $100 a share, is worth $325. ’?‘he quoted value
of Christiana was around $265 to $275. So these tax-exempt organi-
zations had a substantial gain by exchanging.

Now, the average individual would have to pay to the capital gains.
They do not. So for that reason it was more advantageous for these
tax exempt organizations.

Senator Gore. If there is a hundred dollars profit on a deal, that
makes it worse. '

" S}enator Ax~pEréoN. I do not understand why they do not sell all of
1t, then.

Senator Wirriams. I do not understand why more of the stock-
holders did not exchange it, because they could get. $325 worth of Gen-
eral Motors, Except this—as the individuals accept the offer it. eromes
subject to capital gains tax immediately, and therefore they had to dis-
count the $325 worth of stock they received by the amount of capital
gains they would have to pay. In addition, members of the Du Pont
family, under the court order, were not eligible to exchange their stock.

Secretary Dinron. That is correct.
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Senator Wirriams, They could better afford to take a drop in the
price of Christiana than to pay the capital gains, ,

Secretary Dirron. I think that is the reason so few individuals took
advantage of this,

Senator Dovaras. T would like to suggest—and I am not o party on
this subject—by making this exchange, they reduced the taxes which
the other stockholders in Christiana would otherwise have been com-
pelled to pay. This reduction in taxes amounts to $57 million; accord-
m(éto the most recent estimate of Internal Revenue,

enator Gore, Would the Senator yield ¢

The simple fact is that Christiana Corp. was under court order to
distribute its holdings of General Motors stock.

If the distribution was on a pro rata basis, which was the ruling of
the Treasury Department in 1962, then each stockholder, individual or
foundation, would receive his pro rata share of the distribution, ac-
cording to his holding of Christiana stock.

The price of General Motors stock, as has been cited here, has more
than doubled. Therefore, if the holders, the individual taxable holders,
of Christiana stock received a large (fistribution, they would owe a
large tax. The tax-exempt corporation would owe no tax in any event.
So this change of ruling was given in order that a non pro rata distri-
bution could be made. Therefore, these millions of shares, which other-
wise would have been required to be distributed to the taxable stock-
holders, were funneled into the nontaxable stockholders, which re-
lieved the taxable stockholders of Christiana of the necessity of pay-
ing that tax—$56 million, And they received the benefit, however, just
the same, because the Christiana stock that was turned in to Christiana
Corp. was retired, thus enriching the remaining individual stock-
holders of Christiana Corp.

Now, Mr. Secretary, is that not the case?

Secretary DiLron. Senator, except for the use of the word “fun-
neled,” which I would not agree to——

Senator Gore. You select your own word.

Secretary Diurow. I think that T have never heard a more lucid
exglmmt.ion of what actually took place.

enator Doucras. I congratulate you, Mr. Secretary.

Senator Gore. Thank you.

Secretary Dinron. I am glad to congratulate you whenever you
are correct, and you are correct in this instance. That is exactly
what we said, that this opportuniity was offerad to charitable stock-
holders, they accepted it because it was attractive,

The question before us is whether the ru'.ag that made that, if
they did it, there would be no attempt by the Internal Revenue Ser-
vice to assert any tax further on the pro rata distributions. There
i& no question as to the non pro raty distribution, the taxes were set on
that in any event by other law.

You again made a very clear statement of the problem on the last
page of your statement, Senator, I do not agree with the first part
of that statement, but the rest of the statement does shed some light
on the dilemma. And while T am not a lawyer, and Mr, Cohen and
Mr. Knight who ave lawyers would be able to comment far better on
this, it is my understanding that on the question of straight legal
correctness, they both feel that the 1964 ruling was sounder lega%ly
than the 1962 ruling.
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The 1962 ruling, nevertheless, was made because it was discretionary,
and the Commission has the right to either issue n ruling or not. Be-
cause of that discretion, he put into it this provision which overrode
the provisions of the court and said_that there should be no non pro
rate distributions, And the reason I understand for that was simply
to see that the total figure of $470 million was reached.

It indicates in that ruling, as you pointed out, that the reason for
this is that Congress contemplated that this would be done on a pro
rata basis, ‘

I think on further study of the record, it is the opinion of the Inter-
nal Revenue Service that that particular statement is too strong, and
Congress did not contemplate any particular method of distribution,
and that that is borne out by the statement of the President, by the
debate throughout,

One of the very few times this question was raised in the course of
the debate, as to how distributions might be made, it was raised by
Senator Douglas on the 26th of September on the floor of the Senate,
when he said the following |

Then there is, as I have sald, the Christiana factor. In the pleading, if we
may call it such, that Du Pont made before the Chicago court, it is asking for
complete freedom In divesting itself of its Gleneral Motores shaves. If this

request is granted, there is no doubt that the divestiture could be manipulated
in such a way as greatly to reduce the ultimate tax Hability,

And 30 it was very clear that there were many methods by which
this could be done, and not simply pro rata.

There was also a statement by genutor Gore—the only other state-
ment that so indicated that during the whole course of the debate
in January.

Otherwise, it was simply not mentioned, as to whether this would
be pro rata or non pro rata.

enator Smaruers, Well, the Secretary would agree that during
the course of the debate, it was not mentioned whgﬁler it was o pro
rata or exchange. The bill had nothing to do with determining
whether or not it would be a pro rata or exchange, although there
was a statement by both, as you say, the Senator from Tennessee and
the Senator from Illinois, that there would be certain tax advantages
were it done one way as distinguished from the other.

Secretary DrLLoN. Actaally, it is of interest in this connection to
recall that at the time of the debate—the situation changed after-
wards—but at the time of the debate the Department of Justice for
antitrust reasons far preforred non[])ro rata exchange, because a non-
pro rata exchange which divorced the holder of Christiana from Du
Pont—he had to turn in his Christiana which controlled Du Pont—
would meet their requirements of divestiture. He would be left with
only General Motors. And what I referred to about the statement
from the Senator from Tennessee in January—he read from the brief
that was submitted to the court by the Department of Justice in Octo-
ber of 1961, which stated just that—that they were against a pro rata
distribution, but they were not oi)posed to an exchange of stock.

Now, the antitrust part of this situation completely disappeared
with the order of the court in Chicago, which found a new way to skin
this cat, if I may say that.

46-218—65-—9¢
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There had been this tremendous debate in the Senate, all on the
antitrust part, and very little on tax—very eloquently put by the
Senator from Tennessee when he said in the opening of his major
statement that this is an antitrust problem, and tax problems are
subsidiary, That was the whole tenor of the debate.

It was felt that there was a choice between a passthrough, which
would leave this stock in the hands of the Du Pont family, or a snle—
one or the other—and no one at that time conceived of the solution
which was finally worked out by the judge and was accepted by the
United States; namely, that there could be a passthrough, but that
the Du Pont recipients of it would then have to sell the stock. And
that achieved the antitrust purpose.

Now, there was very little ({ismmsion in the whole debate about. the
tax consesuiences of this, Ninety percent of the talk in the debate
revolved around antitrust principles, whether this bill was a directive
to the court to issue a certain kind of decree. And I think this deci-
ston was made by the Senate when they voted on the motion to re-
commit by a majority of about two and a half to one, that this was
not a directive to the court, and it was perfectly proper to go ahead.
x‘lm(ll) ‘t]lllis is what was recognized by President Kennedy when he signed
the bill,

So that is why our lawyers feel that they are on sound ground in
saving that the Congress could not have been choosing to dirvect a
particular method which to be followed by the court. ‘i‘lmt is what
the whole debate was about, and the question was decided by a free
vole on the Senate floor,

Senator Douvaras. Mr, Secretary, do you maintain that the guiding
principle of the tax features of the 1962 act was that if the revenue
appreciably exceeded $470 million, that a different tax system could
be adopted than if it were only $470 million ? ,

That is apparently the ground for Mr. Kuight’s second ruling as
%ateld in the fourth paragraph of Mr. Harding’s letter to Chairman

yrd,

Secretary Diuron. No, Senator, I donot think that is quite correct.

Now, again, this is a legal question, and this is the problem of hav-
ing me as a lawyer discuss that,

The Commissioner and Mr. Knight are much better qualified; but
they have told me their view. Their view was that as a strict matter
of law, looking at the law that was passed, the committee report
describing the law, the actions of the court, there was absolutely
nothing which would in any way have prevented nonpro rata distri-
butions right from the beginning. In other words, nothing would have
prevented the issuance of the 1964 ruling right away in 1962. There
was, however, a collateral consideration that was brought in, a minor
element that flowed from the debate in the Senate—although it was
not mentioned a great deal during the course of the debate, This ele-
ment was that if this law were passed, a certain amount of revenue
would be reached. ‘

So becanse of that, Mr. Knight felt originally, and the Commis-
sioner agreed with his feeling, it would be proper to take every step
feasible to insure collection of that revenue, which was the amount
of $470 million.
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Of course, at the time of the 1962 ruling no one felt that the General
Motors stock would go way up and that we would have this different
situation.

Actunlly, everybody felt thiat it was highly conjectural that they
wonld raise $470 million.

Now, they did put into that first ruling a paragraph, which Senator
Gore read, which indicates that it was their view that Congress had
passed this law in the view or on the understanding that there would
only be pro rata distributions, And as I said—and this can be better
explained again by our legal people in the Internal Revenue Service,
why that was put in in the first place—they do not now agree that
that was the intent of Congress from reading the Congressional
Record, and they feel that that explanation was probably not a valid
explanation in the first place.

So I think wo should just make that very clear, because that is their
position now, and I think that illuminates the central point here.

Senator Dovaras. In other words, in 1062 the ruling saicll it was the
intent of Congress to provide for pro ratn distribution?

Secretary Dinrox. That is what it said in that ruling.

Senator Doveras. Then later in 1964, after the price of General
Motors stock had gone up, and the capital gains had increased, the
ruling was that that was not congressional intent, but the reasoning
stressed by Commissioner Harding—not Mr. Cohen—was that pro-
vided you could get $470 million in revenue, it was all right to reverse
the ruling.

Now, 1 had thought that rulings were supposed to be, and lawyers
rulings were supposed to be based upon principles of equity, and
that you did not a‘tor them according to the amount of money that you
would bring in. .

I would defend Du Pont against having us go back, if the Hnice
of General Motors stock had fallen, and try to collect from them.
I certainly would not have favored that. If the price of General
Motors stock had shrunk, I would say the principles laid down in
the 1961-62 hills should be followed.  But if the price of General
Motors stock subsequently goes up and you make more than $470
million, I do not see why you say, “Well, we have the $470 million.”
And I would like to point out that in the recent letter signed by Mr.
Cohen—I have the copy of March 10—hesays:

It is estimated that revenues yield on the complete divestiture by Du Pont-
Christiana will be approximately $613 million. This is $143 million in ¢xcess of
the maximum estimate of $470 million considered at the 'time of the enactment
of Public Law 87-403.

I would like to suggest, like the flowers that bloom in the spring,
tra la, this has nothing to do with the case whatsoever—nothing at all.

The question is whether you have one ruling and one interpre-
tation of the intent of Congress when the price of General Motors
is, let nus say, %25 a share, and another interpretation when General
Motors is $100 a share.

I will grant you that if the tax liabliity has gone up, the capital
eains has gone up many times that amount. ,

These people are not suffereing form lack of equity.

Secretary Dirrox, If we follow yvour logic, Senator, if that is
correct, then there was no justification whatever for the issuance of the
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1062 ruling. Because you said you cannot use u figure like $47¢
to protect the revenues of the United States. You said you were
not interested in that.

Senator Dovaras. I did notsay that atall, . '

I simply said that principle should be followed which at the time
would have yielded $470 million, But if the price of General Motors
stock went up for entirely different reasons, it would be a larger
slx)gli)unt, if the price of General Motors went down, the yield would

ess,

Secretary Dinton, All I can do is rely on my lawyers who tell
me that the law clearly indicates that there is a olutely no reason
for requiring the continuance of that condition after that revenue
estimato had been met. They feel if Christiana had gone ahead
with an exchange anyway—without & ruling—they would have been
sustained in court.

Senator Dovaras, First you have said that this maximum revenue
estimate of $470 million was not central to the decision. Now you are
saying it was central to the decision.

Secretary Dirron. I never said it was not. I have always said it
was central, }

Senator Axprrson. Will the Senator yield ?

Secretary Dinron. To the 1962 decision, it was absolutely essential.

Senator AnpersoN. Was Mr. Knight in the Department at the
time the orginal resolution was reached in 1962 ¢

Secretary Dirron. Yes, it was on his recommendation that this
was put in,

Senator AnpersoN, And he then snid it was the intent of Congress
for pro rata distribution?

Secretary DiroN. No, he did not say that.

Senator AnxprrsoN. That was not in the decision ?

Secretary Diuron. That was not in the recommendation he made.
He made a recommendation that the ruling be qualified by not allow-
1n§ ipro rata distributions,

e did not say anything, and was not aware he tells me, of the
language that was written into the ruling by the Internal Revenue
Service regarding the intent of Congress.

Senator ANDERSON. Who wrote that ?

Secretary DirroN. That I do not know. Someone in the Internal
Revernue Service,

Senator AnpersoN. But if you know who wrote part of it, why
can you not find out who wrote all of it ?

Secretary DiLron, I know Mr. Knight is here to testify, is ready
to testify, that it was on his recommenrigation that the prohibition was
put 1n,

_ He did not prepare and knew nothing about the augmentation lead-
ing up to that condition,

enator AnpersoN., Did Mr. Caplin agree with that language?

Secretary Dinron, He must have. He signed the ruling.

Senator ANDERSON. As long as he stayed as Commissioner, the rul-
ing stood ; is that right?

Secretary Diuron. The ruling stood until there was a request for
reconsideration, which did not come until after he was no longer
Commissioner.

g AL e e el
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Senator Sararners, Was there not in the letter signed by the then
Commissioner of Internal Revenue stating that Christiana has the
right for reconsideration of the rulin{;?

ecretary Ditron. Well, they had that right anyway.

Senator Sxaatuens., I know they have the right. But was that
not in the letter?

Secretary Drrow. It was specifically put in the letter at the request
of Christiann that they disagreed with the decision and that they
reserved the right to come back at a later date. ‘ .

‘Senator AnpersoN, Did they immediately disngree, or wait until
Mpr, Caplin had gone?

Secretary Dirron., They immediately disagreed at that time. It
was in the letter Mr, Caplin signed that they disagreed.

Senator Fursrignr. What good is this ruling in this case?

What benefit to the Government is the ruling ?

Does that preclude the Government?

Secretary Dinron, It is of no benefit to the Government except ad-
ministrative. A ruling, sir, is not designed to benefit the Government
as against taxpayers. It is designed to benefit taxpayers, It allows
taxpayers to decide and find out ahead of time on what basis they will
certainly be free to act, and to know that the Government will accept
their actions without challenge. .

Senator Fursrigur. But in this case the ruling did not benefit
them, they did not like it. Why did they ask for it ?

Secretary Dinron, When they asked for it, they did not know what
the ruling was going to be. They asked for it thinking they would get
permission to make non pro rata distributions they argued for.

Senator Furerieur, They are free to go ahead—if the prior law—
1 mean the existing law at the time authorizes the non pro rata dis-
tribution, they are free to do it in spite of the ruling.

Secretary Diuron. The ruling does not affect what they do at all
except freeze the Government’s hands in case the Government decide
it wanted to say that the distribution of Christiana stock pro rata to
g}';c_ali ((’}élristiana stockholders was not in accordance with Public Law

Senator Fursrient. You mean non pro rata?

Secretary Dirron. No, pro rata.

There was never a question in the law about non pro rata distribu-
tion, They had a clear right under the law to do that at any time,

The only problem is that under the condition that was placed in
the ruling that only pro rata distributions were in accordance with
Public Law 87-403, the ruling would be null and void if non pro rata
distributions were made.

But the Government was under no compunction to take action or
to deny this treatment to the stockholders thereafter if they had done
it. 'Whether or not Internal Revenue Service would have tried to
assess any tax liability is conjectural. The Revenue Service experts
say if they had tried, it is their opinion they would have lost the case
n court.

Senator Harrge. On the basis of that, with all due respect to the
lawyers on the case, maybe they would have been a little bit better
advised to advise these people to disregard the Internal Revenue
ruling entirely, and proceed, and there would have been much less
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tax linbility, and the tax consequences for the Government would have
been much less realized.

Secretary Druron. The reason why there was great power in this
ruling lny in the fact that this distribution was being made by Christi-
ana Corp. The board of dirvectors of the corporation had to decide
this., And even if the chance was one in a million that they might be
wrong, still something might happen, and they would then be subject
to such tremendous liabilities personally, as directors, from the stock-
holders for having made an erroneous decision, that the board was
not willing to go ahead, except in reliance on the ruling,

fste'a%mtor JarTkE. Yes. But that had nothing to do with the legality
of i

Secretary Dirrown, No. .

Senator. Harmkr, Or even a question of impropriety ?

Secretary Dirron, No, none at all. .

Senator Harrke., As far as the Court ruling is concerned, there is
no contention that the Court ruling was not followed, is there?

Secretary Dirron. No, none whatsoever.

The Court ruling specifically provided for non pro rata exchanges.

Senator Hartks, Is there even any contention really that something
has been done outside the bounds of the law itself that we passed?

Secretary DiLroN, None whatsoever. The law makes no reference
to thisat all,

In statements of the committee report and the statement of the

chairman of the committee, in introducing the bill and describing

it on the floor, and in the statement of the President in signing it, i
is made perfectly clear that this law was not supposed to provide any
guidelines for how this distribution should take place, This was con-
sidered an antitrust matter to be decided by the distriet court in
Chicago.

Senator Harrke, Did you ever at any time aflirmatively, nega-
tively, or in any way pass upon the ruling, the first one or the sec-
ond one?

Secretary Dinron, Notatall.

The only reason I know about this is, I have been asked to come up
here, and asked to prepare myself for this, so I have done « lot of
reading and conferred with the people who are responsible for it.
What I am telling you now is based on that study, which all occurred
within the last 2 or 8 weeks,

Senator Gore. Mr. Secretary, if T may take exception to that—I
think the man who selected Mr. Knight to come down and arrange
this is the man responsible for it.

Secretary Dirron. I take full responsibility for requesting M.
Knight to come down, , '

As I pointed out, this was not an original idea of my own; it was
suggested to me by my tax staff, Mr. KXnight had been the man who
was familiar with the 1962 ruling. He had been the man who insisted
that this non pro rata exchange be barred—which the lawyers for
Christiana had felt was an unfavorable decision. So asking him to
come down here would certainly seem to have been a sound thing. That
is why T accepted that advice—because it would have seemed likely
that %19 would be stronger for maintaining that 1962 ruling than any-
one else.

plige
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Now, the fact of the matter is that Internal Revenue Service, if left
to its own devices, and if Mr. Knight had not come down here, would
probably have issued the 1064 ruling, several months earlier.

Senator Gore. Mr. Chairman, may I be recognized to ask some
questions? I have asked other people to yield.

Had you finished ?

Senator Harrke, I interrupted Senator Fulbright, so that is all
right with me. Iam notcomplaining.

Senator Gore, Well, Mr. Chairman, I expect to show during the
course of this investigation that this particular ruling, these particular
rulings, both in 1962 and 1964, were irregularly handled. We have
r(;pentedly heard it stated that Mr. Knight made the ruling in 1962,
Many times Mr. Knight’s activity in relation to the ruling of 1962 has
been referred to heve,

According to the memorandum which the Secretary himself sup-
E;]ied to Senator Long, and which was placed in the Congressional

Record, the usual procedure would be for the Commissioner of Internal
Revenue to consi(*er this matter and make the ruling. And I suggest
that Mr, Mortimer Caplin be invited to testify before the committee.

The Crramaran., What is the pleasure of the committee?

Secretary Dirron. T am informed by Mr. Cohen that Mr, Mortimer
Caplin is in Teheran, Persia,

Senator Gore. I talked to him thismorning. He just returned.

Secretary Dinron. Oh,ishe back?

Well, that is fine,

Senator Dovaras. Second the motion,

Secretary Dinron. Iam sure he would be delighted to come,

Senator Gore. 'We have a motion seconded.

The Cuamrman. We do not need a second.

Without objection, he will be invited at a subsequent date.

Senator McCarrny. I think we ought to hear Mr. Cohen first. T
do not think at this point we have to bring in the former Commissioner
of {nterna’l Revenue to ask him to testify yet. We may want to come
to that.

I would like to hear Mr. Knizht and Mr. C'ohen before they do this.

Senator Gore, Mr. Chairman, I am perfectly willing to hear Mr.
Knight and Commissioner Cohen and others, But I requested that the
former Commissioner, who signed the ruling letter of 1962, be invited
to testify before the committee. T do not think it is improper to make
that determination now,

The Cuairman, It isagreed upon.

Senator Gore. Allright. Then he will be invited.

Now, Mr. Secretary, you have stated in your prepared statement that
you are satisfied that the legally correct ruling was issued.

As n matter of fact, it was discretionary with the Internal Rovenue
Service, Department of Treasury, whether any ruling be issued, either
in 1962 or 1964 or at any other time; is that correct.?

Secretary Diuron. That is correct.

Senator Gore. Christiana corporation requested a ruling in 1962;
is that correct ?

Secretary DiLron. That is correct.

Senator Gore. Ihope I am stating this correctly.
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Upon the recommendation of Mr. Knight, a ruling was given, and
upon the recommendation of Mr, Knight, ns T understand it, a condi-
tion of that ruling was that the distribution by Christinna Corp.
be on o pro rata basis; is that correct ?

Seeretary Dinrox, Yes, .

There was an additional condition which he placed in that ruling,
and that is that Christinna not be merged into Du Pont.  You men-
tioned this was strange that Mr, Knight and the Treasury was asked to
have anything to do with this. The renson was that the Internal Reve-
nue Serviee folt. that it needed advice on legislative history of this bill,
which had just been enacted. Mr. Knight had represented the Trens-
sury in the ennctment of the bill: so he was uniquely qualified to give
that sort of advice. And so they acked for that advice from him. But
the Conynissioner made the decision, not. Mr, Knight.

Senator Gore. At this point T would like to suggest to you that in
1962 Mr, Knight. was General Counsel of the Treasury, a holder of a
high official position. He was charged with public responsibility.

According to your testimony here today, he was not even a dollar a
yearman in 1964,

By what reason did he have any public responsibility at all? e was
not an employee of the Government, He did not sign the order. A
corporation lawyer from New York, who I daresay has a bright future
inb o?x-pomtion law, here recommended a ruling without public respon.
sibility.

Is that not an irregular procedure?

Secretary Dirron, Noj I think it is perfectly all right for the
Commissioner, if he feels it advisable, to ask for a consultant to come,
receive the consultant’s advice, and then make his own determination.

As a matter of fact, as T understand it, Mr, Knight's recommenda-
tions were made in writing sometime around November 20 and the
ruling was not issued until December 15, during which time Mr.
Knight had nothing further to do with it. There were a great many
further negotiations and talks between Christiana and Commissioner
of Internal Revenue, which led to the exact form of the ruling that
was issued.

So it was the Commissioner’s ruling, again.

Senator Gore. Now, to return to the question of the legally correct
ruling—it was not the Government which desired to issue the ruling
in 1962, as you responded to Senator Fulbright. The ruling gave
no benefit to the Government of the United States, The ruling was
desired and petitioned. requested by Christiana corporation,

Secretary Diuron. That is correct.

Senator Gorn. As a condition of the ruling, let me read you—before
I read, let me point out that the ruling did not require, legally require,
or undertake legally to require, & pro rata distribution. |

Secretary DrroN. No; that is absolutely correct. Rulings do not
ro«gure anything,

senator Gore, All right. But unless a pro rata distribution should
be followed, which the Department in 1962, when the price of General
Motors was at $45, held was the legislative intent of the bill—should
be (Furgued, then this ruling provided that the ruling would be null
and void and no effect.

Let me read.
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In addition to any other conditions which may be applicable to the following
rulings, they shall be of no force or effect in the event that any Genceral Motors
shares Christlana now holds or hereafter acquires are exhcanged by Christlana
for its own shares.

So this which Christiana desired in 1962 was granted in the ruling
on condition that the legislative intent be followed.

Secretary Dinron, Is this a question or is this your iden what
the legislative intent——

Senator Gore. It is not my idea; it is your Department’s idea.

" Secretary Drrron. No.

Senator Gorn, Stop right here, and let me read.

You were Secretary of the Treasury in 1962, were you not?

Secretary DrLron. Oh

Senator Gors, And M
I[nternal Revenue?

Secretary DiLroN, Yes, sir.

Senator Gore. Let’s settle that question right now.

* ¢« * The Internal Revenue Service also finds that the history of the passage
of gection 1111 of the Internal Revenue Code of 1954, as reflected In the con-
gressional hearings, committee reports, and congressional debates, ineluding
representations made by or on behalf of Christiann and Du Pont, shows that
Congress contemplated that, insofur as now appears pertinent, General Motors
shares owned by Du Pont and distributed to Christiana would In fact be dis-
tributed to Christiana within the period specified by the statute and, if the
court authorlzed Christiana to divest by distribution, Christiana would distribute
pro rata to its sharcholders all of the General Motors shares ordered di-
vested, * ¢ *

Now, Mr. Secretary, that is not my language, that is the language
of your Department in 1962,

Senator Saarmers, Would the Senator yield?

Senator Gore. Yes; I yield.

Senator Smarners. I do not gather from that at all that Mr. Cap-
lin or whoever signed the letter, said that was what the Congress said.
He said if the court says that.

Read that again,

Senator Gore. All right, I will read it.

Senator Smarirrs. Just read what he said.

Senator Gore. I would be happy to read it.

Senator Sararners. If the court did it. T just listened to it.

Senator Gore. All right. Will you let me read it?

Senator Syarrers, Yes,

Senator Gore. I will not real the whole paragraph., I will read the
pertinent part.

“Insofar as now”—just a minute—*and, if the court authorized
Christiana to divest by distribution”—the court did do so—*“Chris-
tiana would distribute pro rata”——

Senator Smarners, If the court authorized it.

Senator Gore. The court did authorize it.

Senator Saatiers, And if the court also had authorized the distri-
bution by an exchange, then I presume that would have been all right.

Senator Gore, Well, the court did.

Senator Saarners. And the court authorized that, too.

Senator Gore. The court was silent on the manner »f distribution,
whether it be pro rata or non pro rata.

Secretary Diron., No. The court specifically authorized both.

yes. . ’ . *
r. Mortimer Caplin was Commissioner of
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Senator Sycarnikrs, The court nuthovized both?

Senator Gone, It is silent as to a choice between the two. Insofar
as the court decision was concerned, Christinna was free to distribute
pro rata or non pro ratn. But your Department held in 1982 that it
wag the legislative intent thut the Christiana distribution be pro rata,

Now, you say that wag my interpretation,

Secrefary Dinrox. Noj I do not sny that is your interpretation,
Senator, I say that was that ruling, and that is a part of the rulin
which my legal experts now feel was erroneous—that the intent o
Congress was clem'ily not that, that the intent of Congress clearly was
to make no choice as to a particular method of distribution, but that
thera was in the background of the congressional debate the idea that
a minimum amount of money—the highest figure which was ever
mentioned being $480 million—Dbe raised.

Now, there is a difference of view between that 1062 paragraph, that
single paragraph, and the views presently held by the Internal Rev-
enue Service, and also the views held as a consultant, both at that time
and now, by Mr. Knight,

Senator Sxaariers, Would the Senator yield, that he might explain
something to me that Iam still not clear on

I have ?mre the district court order of March 1, 1962, and I presume
that is the one we are talking about. In pertinent part it provides as
follows:

1. Christiana may sell such numbers of shares of General Motors stock as, in
the judgment of the board of directors is necessary to provide net proceeds suf-
ficient to pay the taxes imposed upon the receipt by it of General Motors stock
from Du Pont and any expenses and taxes incurred on the sale of the shares

to be sold. o
2. Christiana shall distribute to its shareholders (including non pro rata dis

tributions in redemption of its own stock)—
Which would mean exchange—
the remaining shares of General Motors stock required to be divested by it,

So it seemed to me, from that court order, that the court said it could
go either way or a combination of both.

Secretary Dirron. That is correct, |

Senator Syariers, It did not limit it just to a pro rata distribution.

Secretary DiLron, That isright.

And it is also clear, Senator, that the Congress indicated very
clearly—which was confirmed in the signing statement by the Pres-
ident—it was not, indicating any particular method of distribution
and was leaving the choice of method of distribution up to the court.

Senator [Tarrke. Would the Senator yield at this point?

Senator Gore, Yes; I have asked everybody else to yield. I really

o not have many questions. I will yield.

Senator Hanrrke. As I understand, no one contends that the court
order is wrong. You could contend that the court, in view of the
fact that it ncted after the Congress acted, anticipated that the con-
gressional intent was that there could be any type of distribution.
But that does not have anything to do with what we are talking about
today anyway.

The whole point is, we are talking about a ruling, and the ruling
in the letter, according to this, %twe an interpretation as to legislative
intent. That could have been followed or could have been ignored. It
is not binding. And the net result of all of it is that there is just a

Lt R g
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question here of an agency of the Government giving in a ruling an
ilnttm-pretution at that time, and that they changed the ruling at a later
date,

Now, as I understand, the argument is that the ruling should not
have heen changed. , |

Senator Gore. Let me state the question agnin,

Senator ITarrke, Unless there 1s something I regularly—I can see
thero is a change, but I do not see the irregularity, and I do not see
any impropriety, personally.

Senator Gore, Let mestate it a little differently.

The question here is the rightness or the wrongness or morality of
a private changing of o tax ruling to give $56 million in tax relief to
a relatively few taxpayers.

Senator AnpersoN. Would the Senator yield for just one second ?

You have made the statement, Mr, Secretary, that while originally
vou found the intent of Congress was a certain thing, subsequently
they found something else, Could you submit for the reco(:"& what
language they found to change their minds? I do not think we will
find it at all, but they might.

Secretary Dinron, I can submit that easily—the President’s sign-
ing stntement on the bill,

Senator ANpersoN. Isthe president a Member of Congress?

Secretary Dinron, We wilf leave that aside.

I will submit the chairman’s statement as to what the bill was de-
signed to do.

1 would be glad to read it to you if you wish. |

Senator ANbersoN. I wish—Mr, Knight found something the sec-
(f)indl ?time though he did not find the first time. Now, what did he

1¢

Could he not submit that tous?

Where did he find it ?

Secretary DiLroN. He is here. It is very easy to ask him whenever
you get fimished talking to me. As I said, I had no part in this. But
it is very clear where the chairman says in his original statement:

It is contemplated by your committee that all issues as to the methods of
divestiture shall be judiclally determined solely with reference to the antitrust
principles announced by the Supreme Court in the Du Pont case.

Senator Axperson. Mr. Secretary, that is the reason you put cer-
tain language in the report. We kept being told, if we started to lay
down a system of distribution, we would be involved in the court.
So now we are being told because we did exactly what was suggested
to us, in order to keep the court free, we were prejudging the case.
T do not think that is true at all. » ’

Secretary Dinron. I would agree with you. Certainly you were not
prejudging thecase. Thatis just what we are saying here.

It was the contention that in that 1962 ruling you were pre‘judging
the ease. And that is a conclusion that I now feel probably was
erroneous, certainly by reading the record, it seem to me to have been
erroneous,

Senator Gore. Well, Mr, Secretary, I think that T have heard the
1962 ruling berated as wrong about long enough to point out to you
that your 1964 ruling did not reverse the 1962 ruling.

Secretary Dirron. It most certainly did not. It merely modified it
and dropped the condition,
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Senator Gore. So if it was wrong in 1962, then the modifieation of

the condition in 1964 isequally wrong. o

Seeretary DiLron. No. All I am saying about the 1962 ruling is
that the one paragraph which was modified and dropped was probably
erroneous. _'The rest of it was fine.

Senntor Gore. It wasnot dropped, though, Mr. Secretary.

Secretary Dinron. It wasdropped. . .

Senator Gore. I am sorry, it wasnot. I will rend—T promised first
to yield.

Senator McCarthy. Go ahead. ‘ )

Senator Gore, This is from page 4 of the ruling of December 15,
1064, This is signed by Acting Commissioner Harding.

Based solely on the information submitted which includes the resolutions of
the Christtena board of directors dated December 14, 1964, and the representa-
tions and ngreement contained in your letter dated Devember 14, 1004 and after
reconsideration of our ruling letter dated October 18, 1902, it i3 held that the
ruling letter of October 18, 1062, will remain in full force and effect except that
paragraphs 2 and 3 of page 4 are hereby deleted, subject to your adherence to
the exchange and pro rata distribution formulas stated in the resolutions and
in your letter of December 14, 1064. In all other respects that ruling Jetter will
remain in effect,

Secretary Dinrown. That is exactly what I was trying to say—

paragraphs 2 and 3 are deleted.

Senator Gore. Mr. Secretary, that may have been what you were
trying to say, but that isnot what you said.

Secretary Dinron. Itiswhat I said.

T beg your pardon, sir. You may have construed it differently.
That is what I said. T said that paragraph was dropped. T used the
wrong word. The right word was “deleted.” If you think “dropped”
is different from “deleted,” maybe I was wrong.

Senator Gore. Mr. Secretary, I am perfectly willing for you to
state what you intended to say.

Secretary Dirrox. I think the record will show I said “dropped.”
and I think “deleted” is the word here.

If you think there is a difference, I modify it.

Senator Gore. But the requirement for pro rata distribution was
not deleted, except on condition—I read to you again from the Acting
Commissioner’s letter. '

* * + Subject to your adherence to the exchange and pro rata distribution
formulas stated in the resolutions and in your letter of December 14, 1964,

Now, T have that letter. Fortunately, the chairman of this com-
mittee has made this whole record public, and T ean discuss it with
a little more lucidity.

- Now, I would like to read that letter.

This letter is to the Commissioner—addressed to the Commissioner
of Internal Revenue, and it is signed by Henry B. du Pont, president.
Christiana Securities Co.

This letter replaces the letter of Christiana Securities Co. dated December 10.
1964, and filed with you on that date. which 'otter ix hercby withdrawn,

The requests for tax rulings that Christiana Securities Co, has previously filed
with you relating to the divestiture of common stock of General Motors Corp.
purstant to the final judgment of the U.8. District Court for the Northern District
Court for the Northern District of Illinois entered March 1, 1062 in the case of

United States v. B, 1. du Pont de Nemours and Company et al. are hereby mod-
ified as follows ¢

R =
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(1) If the mean of the high and low prices for General Motors cominon stock
-on the New York Stock Ixchange on the date of the tinal distribution by Du Pont
under sald final judgment (scheduled for January 4, 1066) {s less than $85 per
share, then the amount of such stock that will be offered to holders of Christiana
vommon stock in exchange for Christlana stock, or that will in fact be exchanged
with such stockholders, will not exceed the number of shares determined as
follows:

(a) if such mean price shall be less than $80 but not less than 280 per
share, then the maximum number of shares to be 8o offered or exchanged
will be 7,600,000 shares; »

(b) if such mean price shall be less than $80 but not less than $75 per
share, then the maximum pumber of shares to be offered or exchanged
will be 6,000,000 shares ;

(¢) if such mean price shall be less than $75 but not less than $70 per
share, then the maximum number of shares to be so offered or exchanged
will be 5,400,000 shares ;

(d) if such mean price shall be less than $70 but not less than $05 per
share, then the maximum number of shares to be so offered or exchanged
will be 4 million shares ;

(e) if such mean price shall be less than $65 but not less than $60 per
share, than the maximwn number of shares to be so offered or exchanged
will be 2,400,000 shares ;

(f) if such mean price shall be less than $60 but not less than $55 per
share, than the muximum number of shares to be so offered or exchanged
will be 600,000 shares; and

(g) if such mean price shall be less than $55, then no shares will be so
offered or exchanged.

(2) If such mean price is less than $85 per share, then Christiana will make
-4 pro rata distribution to holders of its common stock pursuant to the final
judgment in U.8. v. Du Pont of an amount of General Motors common stock that
shall not be less than the number of shares determined as follows :

(a) if such mean price shall be less than $85 but not less than $80 per
share, then the minfmum number of shares to be so distributed will be
800,000 shares; ‘

(b) if such mean price shall be less than $80 but not less thau $75 per
share, then the minimum number of shares to be so distributed will be
1,800,000 shares ;

(e) if such mean price shall be less than $75 but not less than $70 per
share, then the minimum number of shares to be so distributed will be
3 million shares;

(d) if such mean price shall be less than $70 but not less than $65 per
share, then the minimum number of shares to be so distributed will be
4,400,000 shares ;

(e) if such mean price shall be less than $65 but not less than $60 per
share, then the minimum number of shares to be so distributed will be
0 million shares;

(£) 1f such mean price shall be less than $60 but not less than $35 per
share, then the minimum number of sharcs to be so distributed will be
7,800,000 shares ; and

(g) if such mean price shall be less than $55, then the minimum number
of shares to be so distributed will be 8,400,000 shares.

q (3) The request for closing agreements relating to such tax rulings is with-
«drawn,

Christiana represents and agrees (A) that it will make no offer for exchanges
of General Motors stock, nor will it make any exchanges of such stock, except
in conformance with the llmitations on the number of shares to be offered
for exchange as determined under paragraph (1) above, and (B) that, if
such mean price for General Motors common stock on the date of Du Pont's
final distribution shall be less than $85 per share, Christiana will make a pro
rata distribution or distributions to the holders of its common stock pursuant
to said final judgment of an amount of General Motors common stock that
s{l’gll not be less than the number of shares determined under paragraph (2)
-tibove,

Enclosed is a certified copy of resolutions ndopted by the board of directors
of Christiana which authorize and direct the foregoing modifications of the
‘pending requests for tax rulings and the foregoing commitments with respect
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to Hmiting the number of shares of General Motors common stock that may be

exchanged for Christiana commn ostock and with respect to pro rata distribu.
tlony of General Motors common stock to holders of Christiana common stock.
Respectfully submitted,
Cunistiana Seovrrnes Co,,
By Henny B, pu Poxt,
Prestaent.

Secretary Dirrox, The purpose of that is perfectly clear. Tt is just
to preserve the $470 million of revenue.
senator Gore. May I point, out, Mr. Chairman, that this definitely
shows that the condition in the ruling was not repenled. It was not
rescinded. It wasmodified.
Now, if a ruling is wrong in principle then a modification of that
ruling is not o repeal of that rulin

Now, thig may be irrelevant, flere is a letter written December 14,

1964-—Dbased on” the spurious assumption that General Motors stock
is not going to be in excess of $85 per shave by January , 1965, If
that eame about, there would be a whale of a drop, from $100 to $85.

Secretary Dinroxn. There certainly would.

Senator Gore. In a 30 day period.

Secretary Dinron. That was the conservatism of the Internal Reve-
nue Service, which wanted to be sure that the $470 million was achieved
irrespective of what might happen in the market.

Senator Gore. Mr, Secretary, I think I have been courteous, I have
tried to be. You made your point fully. I would like to make mine.

So the 1964 ruling set up a similar condition. The 1964 ruling pro-
vided, if I may state it in different language, I think more concisely,
that. so long as the price of General Motors stock exceeded $85, then
it.could all be distributed on a non pro rata basis,

Secretary Ditron. Yes. Kven on that basis the revenues would be
more than $470 million,

: Senator Gore. Well, I want to come to the $470 million a little bit
ater.

So—1I am not sure that this is a major point, but a very deliberate
attempt here has been made to excuse this change of ruling on the basis
that somehow the 1962 ruling wasillegal.

As a matter of fact, the ruling in 1962, as I have tried to point out,
did not require by law a pro rata distribution. It provided, as I have
read, that in the event a pro rata distribution was not followed, then
Christiana would not have the benefit of the ruling, it would be null
and void.

You provide the same thing in your 1964 ruling. Unless this for-
mula of distribution set. out in the letter of Mr, Dn Pont should he fol-
lowed, if the conditions stipulated therein prevailed, then the ruling
would be null and void and of no effect.

So if your 1962 ruling would fall on the basis on which you have
belabored it, then the 1964 ruling would fall on the sume basis.

Secretary Dinron. That is correct.

Senator Gone. Well, it took a long time to arrive at that,

Senator Syaruers, Will the Senator yield ¢

Senator Gore, I am trying to finish. I just have—I am trying to
finish, and then I will yield.

In what other tax ruling in 1962, or throughout his service as Gen-

eral Counsel for the Treasury, did Mr. Knight play the significant role-

that he played in this ruling?

34
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Se]gretm'y Ditron, I would not know. He is here, and he can
testify,

Senator Gore. Do you know of any?

Secretary Dirron, I would not know. no.

Senator Gore, Was not the usual procedure for the Commissioner
of Internal Revenue and his staft to make such rulings?

Secretary DiLLoN, Most certainly, yes. But this was a special case
in that it involved a lnw—-

Senator Gore. That is what I thought.

Secretary Diron. Yes, you ave right. It involved a law which had
just been passed by the Congress. Mr. Knight had represented the
Ireasury in the rather iong and arduous course of this legislation
through the Congress, and he was fully conversant with all aspects of
the legislative history. Therefore, the Service asked for his opinion
because of that, That is the only reason. I don't think there were
any other comparable laws passed by the Congress at that time.

Senator Gore. T yield to the Senator from Florida,

Senator Smarners. Does the Senator object to the 1962 ruling as
such? T menan, does the Senator feel that was an incorrect ruling?

Senator Gore. No, I didn’t imply that at all, I think it was e early
within the discretion of the Department of the Treasury, and based

o

on the statements of the chairman of this committee, based upon the
findings of the Department itself, this ruling was in conformity with
the legislative intent. No, I didn’t criticize it at all. I was merely
pointing out—-—

Senator Syariers, As I understand, the Senator said that the 1964
ruling did not change the original ruling. And I was just wonder-
ing what point was it that the Sensntor folt this thing was gotten oft
the track ?

Senator Gonr, Well-——

Senator Smarners, I happen to agree with the Senator about cer-
tain other matters. But on this particular matter, I am not clear as
to what his objection is.

Senator Gorr, Well, as I said, Scnator Smathers, I doubt if this is a
major point, and I don’t want to convert it into a major point. But the
same principle involved in the 1962 ruling was involved in the 1964
ruling. But the change in the ruling had tﬁe effect of giving tax relief
of $56 million to a few taxpayers.

I think that is morally wrong, Fortunately somebody gave me
some relevant information that enabled me to bring it to public atten-
tion,

Senator SaraTHers, As a result, does the Senator maintain it was
contrary to the court’sorder? Wasit contrary to law ?

I agree the result is, there has been $57 million saved by some tax-

ayers,
P Senator Gore. I have not undertaken, Mr. Chairman, to say that
either ruling is illegal. T think the Secretary and 1 would agree that
the court order permitted distribution ejther pro rata or nonpro rata,

It was the Department of the Treasury, in conformance with what
it interpreted as the legislative intent, that required as a condition of
its ruling that a pattern of pro rata distribution be followed.

Does that make it clear?

Senator Saarnrrs. I think I understand.
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Senator Gore, Mr, Chairman, it is 12:48, T think T will desist.

The Cuamrman. What i8 the pleasure of the committee about meet-
in ;éthis afternoon ¢

Senator ANpersoN. Oh, yes.

Senator Syrarners. I think we should, Mr. Chairman,

The Crramraan, What time is agreeable to you gentlemen ?

Senator Smaruers. I would suggest 2:30,

The Camaan, We will recess until 2:30 this afternoon,

Senator Gore, Mr. Chairman, if I may just have a minute—the Sec-
retary and I have reached an understanding on what the facts are in
several respects, 'We have had an exchange here for quite some while.
I know he has some other responsibilities. I would be glad to forgo
any further questioning of the Secretary.

Senator Dovar.as. Mr, Chairman, I don’t wish to ask questions of
anyone. But there are two interesting salient facts T would like to put
in the record at this point.

First, 646,000 shares of Christiana, which were exchanged at the
ratio of 314 shares of General Motors, by fiduciaries, whoever they
may be, identity unknown—and also 103,000 shares which were ex-
changed at the same ratio by the Chichester Foundation and the
Longwood Foundation—making a total from these sources of
749.000—out of total shares exchanged on one basis 888,000, on another
basis 873,000,

The record shows, therefore, a%proximnte] y 85 percent of the shares
were held by either the unidentified groups, or by these two founda-
tions,

I think it is highly important that the identity of the groups or
organizations be compared with the shares held inside Christiana, by
approximately the same individuals, because if you have A, B, and C,
and D, F, and F on the boards of directors of foundations agreeing to
an excimnge which benefits A, B, C, D, E, and F as stockholders in
Christiana, you have a most interesting situation.

So it is not merely a question of the widows and orphans of Wyo-
ming Seminary, or the Ziegler Foundation for the Blind, and the
Canisius College, or Milford Hospital, or the New England Historic
Genealogical Society—but possibly individuals who bear a close
resemblance in name and family identity.

So I think this would be an interesting set of facts to develop.

The second fact that I would like to throw out, that we can ponder
over during the recess, is that this order was issued during an inter-
regnum. The previous Commissioner of Internal Revenue, Mr. Cap-
lin, had resigned, and the new Commissioner of Internal Revnue, Mr,
Cohen—both fine men, and T mean that sincerely—had not yet as-
sumed office. So there was in a sense a vacuum. In this vacuum, an
Acting Commissioner mikes a ruling, Inrgely upon the advise of an
unpaid attorney who is brought in to give advice.

So when we try to reach at the issue, we find ourselves grabbing
large quantities of anonymous air.

n that point, Mr, Chairman, I would rest.

Senator McCartry, Mr. Chairman, T don't think I can be back this
afternoon. I would like to ask one or two questions of the Secretary.

Mr. Secretary, when we considered the Du Pont bill, as I recall, there

were two primary considerations. One was if we forced them to dis-
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tribute the stock, that the individual stockholders who received it,
would be subject to an unreasonable tax. As Senator Williams said,
the corporations would Inrgely have escaped any taxation,

The second consideration was this. The Du Pont Co. said, “We can
work out this distribution over a 10-year period and not pay any more
taxes than we are offering to (imy you under the terms of this bill.”
They said, in effect, “We would much rather have to pay $470 million
in taxes, and not have our whole corporate structure fouled up for
the next 10 years.”

Is that correct?

Secretary DiLLon, That is correct.

Senator McCartny, My conclusion at least, was that Congress
should act. And should try to negotiate a settlement. We live in a
world of corporate feudalism in America.

Senator Dovaras, That has been charged.

Senator McCanruy. We negotiated settlements with the insurance
companies, We worked out a negotiated settlement here in this com-
mittee with the insurance companies, in which they made their offers,
and we made our counteroffers, We worked out a reasonable
settlement,

'The snme wag true in this case.

The $470 million was the guideline which was given to the Treasury.

Senator Gong. No.

Senator McCarry. Well, roughtly it was.

Senator Gore. No, ho.

Senator McCarruy, Well, two guidelines. One, Treasury was cer-
tain it was the intent of the Congress that we wanted the distribution
to be worked out in keeping with the court order. That was clear to
you. No question about coxl%ressionnl intent on that,

It got a little mixed up in the ruling.

But when you go back and clear the record, this was cleor,

So what did Treasury have against that, excepting the question of
how much revenue they should get? And you set it roughly at $470
million. Between these two poles, you worked this thing out.

Senator Douaras. At existing prices of the General Motors stock.

Senator McCarriy, Yes—at existing prices,

Senator Gore. Where can the Senator find that $470 million ?

Senator Smariers, 1 was rending over the speech that I made with
respect to the bill on the Senate floor and I said $470 million. The
chairman at one time snid somewhere between $300 and $470 million.

Secretary DiLron. I mentioned in my statement $470 million was
the highest, There were a whole lot of figures mentioned.

Senator Gorr. But those figures were based on the selling price of
General Motors. The chairman of this committee made it erfectly
plain. He made it very specific that if the price of General Motors
stock increased, the amount of revenue to the Government would in-
crease. There wasno $470 million cutoff in his statement.

Excuse me.

Senator McCarray. I don’t know whether it was a cutofl or base
or average. o _ ‘

But I am just trying to establish, if I can, the lines which I think
Treasury was trying to follow in making their rulings, and trying to
work out this compromise.

45-218—68—~—08
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Secretary Dinron. You are correct.

Senator Fursrionr. Would the Senator allow me?

You say the Trensury was trying to work it-out. Did the initiative
for working this out come from the Treasury or from the Congress?

Secretary Diuron. Initially for the whole bill, it eame from the
Congress. ~This was not a Treasury bill, This was n bill which the
Treasury and the Justice Department did not object to, but it was not
administration legislation,

Senator Fursriairr, It came from the Congress.  You weroe simpl
trying to give your best efforts to working it out in accordance with
what you thought was Congress intent.?

Secretary Dinroxn, Yes. During the congressional hearings we took
a very active part, beeanse we wanted to be certain that the bill was
so drafted that the revenue were adequate, and it was. When we were
satisfied, gve snid we have no objection,

Senator Syrarirns, May T ask one question agnin?

Did I understand you to suy enrlier today that these rulings, such
as that requested by Christinna, are not unusual requests, and that,
as o matter of fact, the Treasury, did yon say, the Internal Revenue
will make as many as 40,000 of these during the course of a year?

Secretary Dinroxn, That.is correct.  And they are all made on the
game basis, The 1962 ruling and the 1964 ruling were treated in
exnctly the same way. There was no unusual secrecy, or anything of
that nature abont them.

Actually, the contents of the 1962 ruling were circulated at a later
date to all 9,000 shareholders of Christinna.  The contents were also
published in one of the tax services, So there is no secret about these
rulings.

They are made by the Internal Revenue Service on the basis of
the information that'is given to them. When they make these rulings,
they require a full exposition of his entive financinl position from the
taxpayer and so, in accordance with the spirit of the Internal Revenue
Code—tax returns are sacrosanct—they don’t publish all this informa-
tion that ismade available. They never have,

Senator Syrarners. You say they arve not secret—but, nevertheless,
they are published.

Secretary Dinrox. They are only published when they have general
application to other taxpayers, and m that event, they do not publish
the particular ruling. They expurgate it <o that it cannot be traced
to a partienlar company or a particular situation. They publish it
as n general ruling.

Out of, sy 20,000 substantive rulings, there may be 500 a year that
are of enough genernl interest. to be made public. They are published.

But they are expurgnted, so that you cannot see what company or
what individual agked for that particular ruling, They ave published
s general revenue rnlinfs. » :

The Cirairaran. Further questions?

Senator Axperson. T wonder if there could be supplied some infor-
mation as to why this change of ruling took place. You must have
found something in the proceedings to reach the decision that was the
Jegislative intent. Where was it{

Secretary Druron. T think it is the clenr decision that the legisla-
tive intent was to leave to the court the tinal decision on the method
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of distribution, The court left that wide open. So, therefore, it was
the feeling that once the responsibility which had been taken to pro-
duce $470 million had been met, that was all that was necessary. That
was the decision that was made by the lawyers. I think it was a cor-
rect decision. _

Senator ANprrsoN, Mr, Chairman, we both know my question has
nothing to do with what the court did. The court had ruled in 1961,
had it not?

Secretary Dirron. Noj 1962,

Senator ANpersoN. Your own Department subsequently said certain
things about the intent of Congress.

: Secretary DiroN. That is correct, They changed their mind about
that.

Senator Anprrson. They said certain things about the intent of
Congress. Yousay Mr, Knight objected to that at the time.

Sccretary Dinron. I didn’t say objected. I snid he didn’t know
about them.

Senator AnpersoN. Pardon?

Secretary Dmron. 1 said he didn’t know about that.

Senator ANpersoN, And you said that you were reflecting the con-
gressional hearings, committee reports, congressional debates, What
did they find in the hearings, reports, and the debates, that it was the
intent of Clongress to do a certain thing, and then what did they find
that caused them to change it?

If they found a word or o sentence or a k)’ln'ase somewhere—bnt this
is very nebulous, He changed his mind. Why?

Secretary Drrron. Well, I think Commissioner Cohen can explain
that fully, because as Chief Counsel of the Internal Revenue Service,
he gave the legal opinion.

enator ANDERSON. Were you in on it, Commissioner Cohen ?

Commissioner Conen. On the second ruling; yes, sir.

Senator AnNpersoN, In November?

Commissioner Conen. In December of 1960, I was Chief Counsel.
Mr, Harding is likewise here, sir,

Senator AxpmsoN. I would like to know what they found. If a
man changes his mind—he can’t just say, “The weather influenced me.
I snw something, in the hearings, in the record.”

Secretary Dinron. They will be glad to testify.

Senator ANprrsoN. Thank you very much.

The Cuatrman, The committee will recess until 2:30.

Thank you very much, Mr. Secretary.

Secrotary Dirron, Thank you, Mr. Chairman,

(‘Whereupon, at 1 p.m,, the committee recessed, to reconvene at 2:30
p.m., the same day.)

AFTERNOON SESSION

Senator Byro, The committee will come to order. The first witness
is Robert H. Knight.

STATEMENT OF ROBERT H, KNIGHT, FORMER GENERAL COUNSEL
FOR THE DEPARTMENT OF THE TREASURY

Mr. Knwenr, Mr. Chairman and members of the Senate Finance
Committee, I am delighted to accept your invitation to appear here
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today and to tell you what I know about the ruling letter of the Com-

missioner of Internal Revenue with respect to the Federal taxes ap-
licable to the distribution of General Motors shares by Christiana
ecurities Co.

) Imi iht be useful to you if I recall for you briefly the background of

this ruling.

In 1949% the Department of Justice filed a complaint in the Federal
Distriet Court in Chieago, seeking, among other things, to divest E. L.
du Pont de Nemours & Co. and Christiana Securities Co., and certain
individuals, of their respective shares of General Motors Corp., on the
%round that such ownership violated section 7 of the Clayton Act.

fter protracted litigation, the U.S. Supreme Court directed the trinl
judge to order a divestiture of the General Motors shares by Du Pont
over a 10-year period.

Following the Supreme Court decision, but before entry of a final
judgment by the trial court in Chicago, representatives of Du Pont
wore contending that divestiture of about 63 million shares owned by
Du Pont and Christiann would cause inequitable hardship because of
the harsh effect of Federal income taxes upon such a distribution and
furthermore, would unnaturally depress the value of both General
Motors shares and Du Pont shares in the market, again to the detri-
ment of the owners, and perhaps to the economy. Various bills to
reliove this alleged hardship were introduced in successive Congresses.

In 1961, while I was serving as General Counsel of the U.S. Treas-
ury, several similar bills were introduced in the Congress and were
sponsored by Congressmen Boggs and Mason of the House W%ys and
Means Committee and Senators John Williams and Frank Carlson
of the Senate Finance Committee, The bill which evolved and which
eventunlly passed was designated IR, 8847, and provided, primarily,
that the GGeneral Motors shares distributed by Du Pont and Christiana
to their shareholders would be treated as a distribution of capital for
Federal income tax purposes, rather than a distribution of ordinary
income. To recoup some of the income tax revenue thereby lost, sec-
tion 2 of the bill substantially increased the intercorporate dividend
tax payable by Christiana upon its receipt of General Motors shares
from Du Pont, of which Christinna was o substantial shareholder.

As General Counsel, I was designated by Secretary Dillon to pre-
sent the Treasury’s position with respect to H.R. 8847 to the Congress,
and, in carrying out this duty, I testified at some length before both
the House Ways and Means Committee and this committee, The posi-
tion of the Treasury and, indeed, of the administration, s I attempted
to present it, was o neutral one. In other words, the administration
felt that it was appropriate for the Congress to determine whether any
tax relief should be granted with respect to the divestiture of General
Motors shares; and basic form that such relief, if granted, should take.

It was made plain to the committes that, if the bill was narrowed
to cover only this particular divestiture, and if the divestiture was
completed with 3 years, and certain other technical recommendations
were followed, the bill, if passed by the Congress, would not be vetoed.
At the same time, it was made clear that neither the Treasury nor the
administration recommended passage of the bill,

While the bill was pending in committee and before the Senate and
House, representatives of Du Pont called upon me at the Treasury
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Department fur two ostensible purposes: First, to secure support for
the bill, in which, incidentally, they failed, and, secondly, to ask that
the Treasury verify to the Congress their estimates as to the amount
of Federal income taxes that would be payable under alternative
schemes of disposition of the General Motors shares by Du Pont and
Christiana, d)no scheme of disposition purported to be the plan which
would be followed if the bill failed of passage, and the other purported
to be the plan which would be followed il the bill were {msse( .

Treasury estimators reviewed the two plans presented, and even-
tually reached agreement with the Du Pont representatives as to the
estimated Federnl income taxes payable upon the execution of each
of the plans. The Du Pont representatives made no commitments to
the Treasury as to what plan they would use to dispose of the stock,
whether or not the bill was passed, and the Treasury asked for none.
Indeed, the Chicago court fu\d yet to determine what its order for
divestiture would be, and it was felt by the Treasury that it would be
improper to ask for a commitment as to how the shares would be
divested,

In the course of 1961, the bill was passed by the IHouse, and was re-
orted out favorably by the Senate Finance Committee to the Senate.
he Senate, however, adjourned in 1961 before bringing the bill to a

vote.

Early in 1962, as the bill was being debated on the {loor of the Sen-
ate, representations were made by Senators supporting passage of the
bill as to the estimated amount of revenue that wonld be raised if the
bill were passed. This estimate, amounting to $470 million, was sup-
i))m'ted by estimates presented to the Senate by representatives of Du

ont and, in the opinion of the Treasury, acquiesced in by representa-
tives of Christiana Securities Co. For example, Mr, Crawford Green-
walt, chairman of the board of Du Pont, wrote a letter to Senator Wil-
liams, dated January 9, 1962, setting forth his potential tax liability
as n stockholder of Christiana Securities Co., first, under the then ex-
isting lnw, and, secondly, as it would be if FL.R, 8847 pussed. All of
these estimates appeared to be necessarily based on an assumption that
Christiana would distribute the General Motors shares held or received
by it from Du Pont pro rata to its shareholders, that is of conrse as-
suming the court. permitted.

It became clear from the record of the debate that the sponsors of
the bill—and presumably the Senators they addressed—expected that,

if the bill were passed, the Treasury would receive a tota] of $470 mil-

lion in Tederal income tax revenue as a result of the divestiture of
General Motors stock by Du Pont and Christiana.

After the bill was passed and became section 1111 of the Internal
Revenue Code, Du Pont and Christiana applied to the Commissioner
of Internal Revenue for ruling letters to the effect that shares received
by their sharcholders would be entitled to the relief provisions of sec-
tion 1111. It was plain at the time that Du Pont and Christiana ap-
plied for rulings that each of them contemplated making other forms
of disposition of General Motors shares in addition to pro rata dis-
tributions to their shareholders, and that if such other forms of dispo-
sition were followed, the Treasury would receive substantially less
than the $470 million revenue which the Treasury felt had been prom-
ised to the Members of the Senate.



66 Du PONT—CHRISTIANA

Since T had played a principal role in presenting the Treasury’s
osition to the Congress, the Commissioner of Internal Revenue,
ortimer Caplin, and members of this staff, consulted me with respect
to his proposed ruling letters. T advised Commissioner Caplin that
although he had nuthority to issue ruling letters in the form roquostmi
by Du Pont and Christiana, I recommended that they be granted only
if the two taxpayers agreed that the ruling letters be based on a plan
of disposition which would assure the Treasury of the $470 million
in revenue, At that time, at the market value of the shares then pro-
vailing, a pro rata distribution by both Du Pont and Christiana was
determined to be the only feasible way of nssuring the revenue result
contemplated. Du Pont acquiesced in the inclusion of a vequirement
for such a distribution ns & condition to the issnance and continuning
validity of the ruling letter issued to it, but Christinnn protested on a
numberof grounds, principally :

(1) That Christiana itself had made no representations to the Senate,
whatever representations may have been made by Du Pont

(2) That there was nothing in the bill itself nor in its legislative
history which would support the conclusion that the Senate exnected
any particular form of distribution of the shares in question by Chris-
tiana; and

(3) That the judgment issued by the Chicago court nfter the
K;}ssage of the bhill expressly permitted Christiana to offer its General

otors shares in redemption of Christinna stock. and, indeed, per-
mitted Christinna to be merged into Du Pont, both of which devices
would enable its shareholders to avoid a substantial tax burden.

Tn my opinion, at the time neither the bill itself, nor the final judg-
ment of the Chicago court, precluded a merger of Christiana into Du
Pont or the offering by Christiana of General Motors shares in redemp-
tion of its own shares. However, it seemed equally clear to me that
Christiana had acquiesced in representations which had led the Senate
sponsors of the bill on the floor to state flatly that the Treasury would
realize $470 million in revenue,

Accordingly, in 1962, T was of the opinion that the shareholders of
Christinna and Du Pont could obtain the benefits of section 1111 of
the Tnternal Revenue Code, even though Christiana were merged into
Du Pont. and even though Du Pont—and Christiana, if not merged—
offered the General Motors shares in redemption of Du Pont and
Christiana stock, a non pro rata distribution. However, under the
law, the Commissioner of Internal Revenue has discretion as to
whether or not to issue a ruling letter and, additionally, he has dis-
cretion to impose appropriate conditions upon the taxpayer which
must be met if the ruling letter is to have any validity. The taxpayer
is, of course, free to reject the conditions and consequently the raling
%etter, and take his chances in relying on his own interpretation of the

aw.

Under the circumstances I have just outlined, it appeared to me, and
I recommended, that the Commissioner exercise his discretion to refuse
to grant Christiana o ruling letter unless the letter was conditioned
upon Christiana fulfilling what appeared to me to be its commitment
to the Senate. Thereafter, the Commissioner, on my recommendation
and in the exercise of his lawful discretion, insisted on imposition of
the condition upon Christiana as well as Du Pont. However, the
ruling letter provided that, if circumstances changed, Christiana could
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request & reconsideration of the matter. This, of course, is a privilege
accorded to any taxpayer where circumstances change after the issu-
ance of n ruling letter.

At the end of 1962, I resigned as General Counsel of the Treasur
and returned to the private practice of law. On November 2, 1964,
Secretary Dillon telephoned me and said that Christiann had applied
for a modification oF the Commissioner’s ruling letter of 1962, and
that, because of my past familiarity with the subject, it was felt it
would be useful if T wonld accept appointment as a consultant to the

Jommissioner with respect to Christinna’s request. T consented, and
thereafter a number of Government attorneys in the offices of the
Assistant Secretary of the Treasury for Tax Policy, the Commissioner
of Internal Revenne, and the Chief Counsel of Internal Revenue, were
made available to assist me in reviewing the matter and reaching my
conclusions. Additionally, I held a hearing at the Bureau of Internal
Revenue, at which representatives of Christiana and of the offices of
Assistant Secretary Surrey, the Commissioner, and the Chief Counsel,
wore all present, I concluded my investigation of the matter on
November 20, 1964, and submitted my recommendation to the Acting
Commissioner of Internal Revenune, Bertrand M, Iarding, Fssen-
tinlly, T recommended that the ruling letter to Christiana be modified
so as to remove the condition imposed with respect to the third and
final distribution of General Motors shares by Christiana, provided
that appropriate steps were taken to see that the total revenue to the
United States from the distribution of all General Motors shaves by
Du Pont and Christiana would be 1ot less than $470 million. At the
time my recommendation was made, it was estimated by the Treasury
that the United States would realize more than $500 million in Federal
income tax revenue, even if all the General Motors shares remaining
in Christiana’s hands were to be exchanged for Christiana shares,
Accordingly, T felt that the objective of placing the condition in the
Commissioner’s 1962 ruling letter had been fuﬁilled, and that there
was no further reason for continuing to impose it. T am told that Act-
ing Commissioner Harding followed my recommendation.

Therenfter, in January 1965, I am told that Christinna made an
offer to its shareholders to exchange its shares of General Motors
shares for Christiana stock. As I understand it, about 10 percent of
Christiana’s shares, mostly owned by charitable organizations, accepted
this offer as to about one-half of the shares being offered, and the
balance of the shares were either sold or distributed pro rata to
Christiana’s shareholders. T am also told that the total estimated
revenue to be realized by the United States from the entire divestiture
by]Pu Pont and Christiana. of General Motors shares exceeds $600
million,

I will be happy to try to answer any questions you may have.

The Cratrman. Thank you very much.

Senator Smathers?

Senator Syarmrrs, Mr. Knight, fivst T would like to ask you a
question which I think ought to be asked. Does the law firm with
which you are associated represent, directly or indirectly, the Du Pont
interests?

Mr. Kniont. Not so far as T am aware. I submitted a letter to
Secretary Dillon—I believe he referred to it in his testimony—which
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stated the fact, which is that my law firm had not within the recollec-
tion of the people I was talking to, certainly did not represent either
Du Pont or Christiana or the shareholders of either as such, and that
it did not anticipate representing them on any matter whatsoever.

Senator Saariers, The name of your law firm is what ¢

Mr, Kntarrr, Sherman & Ster]ing.

Senator AnpErson, Sherman & Sterling.

Senator SmaTiers. And your law firm does not today represent any
of the Du Pont corporations or any of the Du Ponts individually?

Mr. Kntaur, No.

Senntor Smarirers. Do you know whether or not the law firm repre-
sents any individuals who are stockholders, who may or may not have
been benefited by this ruling that has been issued by the Treasury
Department ¢

Mr, Kniorrr, Well, I know that we do not represent any share-
holders in their capacity as shareholders. T do not know whether an
clients of the firm happen to have Du Pont or Christiana stock,
assume some of them do. But I do not know that to bs a fact, nor hag
anyone presented this question to us.

n other words, I am unaware and my partner, so far as I know,
are unaware of clients having an interest in this matter,

Senator Samarrens, I understood you to sny in your statement that
the reason that you made your first ruling in essence was because you
felt there was an implied agreement with the Members of Congress
that there would be $470 million raised; is that correct?

Mr, KXntenir, That is correct,

This question was originally presented to me by the Internal Revenue
Service because apparently they were debating the question as to what
kind of ruling should be made, and whether this question of repre-
sentation should be taken account of. That ishow it came to me.

Looking through all the statements and the record, and the activities,
80 far as wo were aware of them, of the Du Pont and Christiana repre-
sentatives, I came to the conclusion that both companies had made cer-
tainly & moral commitment to the Senate that the bill, if passed, would
produce $470 million in revenue, absent other circumstances that would
changre the situation. And obviously, if the stock market fell, as Sen-
ator Douglas pointed out, it wonld be less.

But it seemed to me that this figure had been stated with sufficient
authority, particularly in the light of Mr, Greenwalt’s letter to Senator
Williams, that we should not allow the Commissioner to use his dis-
cretion to give a ruling letter that would aid them in evading that
commitment.

That is the reason for that condition, and the sole reason,

Senator Syarurrs, While you were General Counsel for the Treas-
ury how often was your advice sought by the Commissioner of Internal
Revenue with respect to these ndvance rulings?

Mr. Kntanr. Well, I dc not oversee them. They ask my advice on
{)t, and my view. The decision was made by the Commissioner, not

me.
yBut as vou know, to answer your question-—-

Senator Sxarmers. Well, the decision was made by the Commission-
er, it. is true——

Mr. Kntanr. But it wason my recommendation.
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Senator Sararuers, It seems like everybody figures that you are the
fellow that arrived at this conclusion.

Mr. Kntarrr, That is correct.

Senator Syarners, I am just trying to figure out how often this
happens, and how it happened in this instance that Mr, Knight ended
up being the man who arrived at the solution,

Mr, Kn1onir, Well, to answer your question directly, as you know,
the Chief Counsel of Interna) Revenue is the Assistant Genoral Coun-
sel of the Treasury, and accordingly he reported to me when I was
General Counsel. I have been consulted on a number of occasions—I
have no idea how many—by the Chief Counsel of Internal Revenue
in connection with rling letters, More often I would guess that those
fipestions are put to Assistant Secretary Surrey or his stafl in the

reasury, because he is the tax expert. They could come to me for a
variety of reasons, all involving questions of judgment, but I cannot
saQi how many. )

t certninly is not an unusual practice. Unquestionably they prob-
ably thought more of my recommendation in this case because of my
familiarity with the bill and the subject.

Senator Smarners. Did you consult with Assistant Seeretary Surrey
with respect to this particular recommendation which you made?

Mr. Kxiouer, I did, but I am very clear that the recommendation
was mine, I consulted with him a number of times, both in 1962 and
1964, and with hig staff, In fact, he made available two members of his
stafl to assist me on this matter.

Senator Saariiens, Are yon aware as to whether or not he agreed
or disagreed with your conclusions as to the ruling which was made
in 1962, and again the ruling which was made in 1964?

Mr. K~1omrr. I believe that he concurrved in my view in 1962, al-
though I am not clear that he ever said so. He certainly gave me the
benefit of his views and advice in arriving at a decision. I just can-
not resvember whether he expressly concurred or not, I had the feel-
ing he concurred in my view in 1962. I debated this question with
him and discussed it with him at great length in 1964, to help me
arrive at a conclusion. But he has never expressed his view to me as
to whether he concurred or not in 1964,

Senator SaaTuers. I notice you stated in your statement that you
did consult with Assistant Secretary Surrey.

Mr. Kn1onr. No. I said I consulted with members of his staff—
the Tax Legislative Counsel and an assistant of his helped me in this
matter.

Senator Syrariers, Allright, One more question.

I am trying to understand your thinking and your reasoning with
respect to these two rulings,

8 I gather from what you say, in the first instance you believed
there had been some commitment with respect to this divestiture to
raise $470 million, even though the court ruled that the divestiture
could be on an exchange or pro rata basis.

Mr.Knigur. Yes,

Senator SaaTners. And you nevertheless in effect overruled the de-
cision of the court yourself on the belief that the Treasury needed to
collect $470 million 1n taxes?

Mr. Kntaut. No. I do not believe that I overruled the court itself.
I felt that because of the representations of the two companies, the
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two taxpayers, that this amount of revenue would be produced if the
bill were y]m&qed, that the Commissioner ought not to help them with
a revenue letter unless they disposed of the stock in a way which would
enable them to reach that amount of revenue.

In other words, n ruling letter is n discretionary matter. There are
a number of cases where the law may be clear, but the Commissioner
for one reason or another, matters of policy or one thing or another,
will withhold issuance of a letter. This does not mean the taxpayer
is deprived of his rights under the law. It just means that he 1s not
aided in this with o ruling letter; he is not reassured by a ruling letter.

Senator SymaTurrs, When it became apparent that because of the
increase in the stock price, you were going to get more than $470 mil-
lion by virtue of this divestiture, and you were subsequently called
back to once again advise Treasury on o proposed change in the original
ruling, you then concluded that you had better advise at this point
to accede to the order of the court and let Christinna divest either by an
exchange or by pro rata?

My, Kntanr, Yes,

Tt was clear—well, the question that I considered seemed to be
the central question—that was the one posed by Senator Douglas a
while ago, which is when these representations were made that $470
million in revenue would be raised if the bill were passed, this also
implied that if the stock market went up that this was a commitment
to raise that much more—or was it merely a commitment to raise $470
million at those current prices. And this is a very difficult question.
It was difficult for me.

As Isay, I discussed it with everyone in the Service and the Office of
Ass}istm\t, Secretary for Tax Policy that would discuss the matter
with me,

I came to the conclusion that there was nothing in the record to show
that anyone committed Du Pont or Christiana to follow any plan of
disposition of its stock. All of the commitments that we found, let
me say, were made in the 1962 debate—it was very clear that the Senate
Finance Committee had not, taken any form of commitment from any
representative of Du Pont or Christinnn,  But in the 1962 debates,
this ﬁg‘;g'e of $470 million was stated very flatly as the amount that
would be raised if the bill were passed.

Senator Dovaras. At existing prices?

Mr. Kniour. That is right, Senator.

Now, the question in my mind was whether the Senate was suf-
ficiently informed during these debates as to how the $470 million
figure was arrived at to imply more than a commitment to raise $470
million in revenue.

I came to the conclusion that it wasnot.

Senator Saratners. Did you arrive at the $470 million figure by
virtue of the testimony of Mr, Greenewalt, who I believe testified be-
fore our committee that he thought there would be about that much
money as a result of the divestiture?

Mr, Knranr, Well, he indicated support for that figure again in
hig letter of January 9, 1962, to Senator Williams.

Senator Smarmers. So, 68 I gather it, what you are saying is that
the reason you recommended the ruling which you did was merely to
live up to what you conceived of as a commitment. to the Congress to
raise $470 million out of this divestiture,
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My, Kntarrr. That is right, Of course, this commitment may or may
not have led the Senntors to vote for the bill.

Senator Dovar.as. Would the Senator yield a moment$

Senator Samarners, Let me just finish this other part, and then I
will yield.

Then thereafter in 1064, after it became apparent that more than
$470 million would be raised, it was then your conclusion that the In-
ternal Revenue would be correct in modifying that additional ruling
to permit an exchange in accordance with the direction of the Court?

Tr. Kntanr, Absolutely correct.

Senator Syarnenrs, And that is the sole basis as to why you changed
your mind about it ?

Mr, Kniwanr, I felt the objective of putting the condition in had
been fulfilled so far as the Treasury was concerned, and there was no
policy to be aided by requiring them to pay more than that amount.

Senator Syaruers, I have no further questions.

The Cuarman. Senator Carlson?

Senator CarLson, Mr. Chairman—Mr, Knight, may I inquire when
you entered your service with the Bureau of Internal Revenue! When
did you go into the Service?

Mvr. Kntanr, I was General Counsel of the Treasury, Senator, and
I started at the beginning of the Kennedy administration.

Senator CArrsoN. 19617

Mr, Kn1aurr, Yes, sir.

Senator Cartson. Previous to that time were you a private tax
attorney, or with a law firm?

Mr. Knionir. No, Prior to that time I was Deputy Assistant Sec-
retary of Defense for International Security Affairs—the last 2 years
of the Eisenhower administration,

And before that, I was with my present. firm,

_ Senator CarrsoN. You did not in any way volunteer or call anyone
in the Department to suggest that you might be helpful in arriving
at a solution to this situation after you left the Service?

Mr. Knranrr, On the contrary, Senator.

Senator CarsoN. The Secretary of the Treasury did call you and
asked you?

Mr. Kn1eut. He called me and asked me if I would do it.

Senator CarrsoN. And he did so, I assume, because of your many

years of experience in dealing, not only with this, but with tax matters
generm]l{y ¢
~Mr. Kvieut, Senator, I am not a tax specinlist. I am a corpora-
tion lawyer. I was, however, thoroughly familiar with this partic-
ular problem, and I gather that is why the Secretary asked me to come
down and he]’p out,
. Senator Canrson. In other words, it wns not only quite prominent
in the courts of this Nation, beginning even as early as 194{)9 and on
through all those years, which we have heard discussions before this
committee—but in 1961, when we began considering legislation, you
were the Greneral Counsel ¢

Mr. Kn1anur, That is correct.

Senatorr CarsoN, And, therefore, you should have had thorough
knowledge of all the proceedings taking place?

Mr. Kn1gur. Yes, sir,
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Senator Careson, That is all, Mr, Chairman,

The Cuiamman. Senator Anderson?

Senator Anperson. Mr, Knight, in your statement you say:

Early In 1062 representations were made by Senators supporting passage of the
bill ns to the estimnted amount of revenue that would be ralsed if the bill were
passed, This estimated amount of $470 million—

And so forth,

Mr. Knenr, Yes, sir.

Senator Anperson. It is your testimony that Members of the Sen-
ate testified to $470 million§

Mr. Knront. Yes, sir,

Senator AnpersoN, Later on you say you recommended it be based
on g plan of disposition which would assure the Treasury of the $470
million revenue,

Now, Mr. Knight, I have here your testimony before this committee.

Mr. Kntourr, Yes, sir.

Senator Anperson, Starting at page 6, running to page 45.

Would you be willing to tnﬁe this and take it home with you, and
study it, and see if you can find anywhere in it one word, by you, deal-
ing with the sum of $470 million{

fr. Kn1onr, Yes, sir. :

Senator AnpersoN. Do you believe you so testified ?

Mr. Kntanrr, No, I didn’t say I testified, Senator.

Senator Anperson. Allright. T am coming to that, too.

Mr. Xn1onr. Let mebe clear on this,

I am very clenr that representatives of neither Du Pont nor Chris-
tiana made any commitment to the Treasury whatsoever, I am very
clear that we told them we would not take any commitment. And I so
testified hefore this committee and the IHouse Ways and Means
Committee.

Senator AnpersoN. Where did you get the $470 million figure$

Mr., Kn1anr, From statements made on the floor of the Senate dur-
ing the debate in 1962,

Senator Axperson. I refer you to page 21026 of what I am sure you
recognize as the Congressional Record.

Mr. Kntour. Yes, sir.

Senator ANpersoN. The able Chairman of this committee was pre-
senting the matter, and he used a figure of $417 million. But I find
nowhere where he used a ﬁglzure of $470 million.

Where did you find it? Inhistestimony?

. Mr. Kntonr. I have a list of various people who mentioned this
re.
ggenator AnpersoN. $470 million?

Mr. Kniont, Yes, sir,

Senator Anperson. Would you give us the list ¢

Mr. Kn1anT. Some said $450 million. Mr, Williams of Delaware
so stated on January 15,1962

(The following was subsequently received for the record: )

Exorners Froat THE LrorsrATIVE HiaToRY OF PuBLic LAw 87-408

(Nore~—In order to avold confusion with respect to revenue estimates, it must
be remembered that between the time of the hearings and the enactment of the
bill, the fair market value of GM shares rose from $48 per share to $565 per share
raising the revenue estimate from $350 miltion to $470 million.)
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HEARINGB, COMMITTEE ON WAYS AND MEANS, HOUBE OF REPRESENTATIVES, S8TTH
CONGRESS, 18T BESSION AUGUBT 24, 1061
Pago 84

“Mr, KN1ONT, * * ¢
“Phur, according to the representations made by the Du Pont representatives

to the Treasury Department, the effect of the Mason bill would be to change
the pattern of distribution of GM stock, * * *.  Desplite these considerations,
tiowever, it must be conceded that {f the Du Pont assumptions may be taken as
factual, the revenue payable to the United States as a practical matter will be
approximately the sume whichever tax law Ig made applicable to the divestiture.
If the committee is satisfied that this practical result will in fact obtain, this
would remove a principal concern which the Secretary of the Treasury had at

the time our report was rendered to this committee.”
* [ ] * * L ] » [ ]

Pages 67-68, 10
YMr. GREENEWALT, * * ¢
“It 1s diffieult to ealenlate preeisely the amount of tnx the Qovernment would
realize under this approach since we have insufficient information as to the cost
basis of our stockholders. Our best estimate is that the total for both indl-
vidual and corporate stockholders would be in the neighborhood of $350 million,
L L] ] ] * L [ ]

“Under present law, then, tax revenues under the combination of methods of
divestiture which now appears most favorable would total about $330 million. A
distribution under H.R. 8100 would yleld tax revenues of about £350 million.

. ™ " * & @ L ]

“The remaining Individual sharcholders, who acquired their Du Pont stock
for less than $60, together with corporate shareholders, would become Hable for
about {350 million in taxes.

“I might add parenthetically that these figures assume a redistribution to its
stockholders of General Motors shares recelved by Christiana Securities Co.”

* *® ] ] [ ] * [ ]

HEARINGS, COMMUTTEE ON FINANCE, U.8, SENATE, B7TH CONGRESH, 18T SESSION,
SEPTEMBER 18, 1961
Page 19

“Mr. GREENEWALT, ¢ * *

“Under present law, then, tax revenues under the combination of methods of
divestiture which now appesrs most favorable would total about $330 miillon.
A distribution under H.R, 8547 would yield tax revenues of about $350 miltion.”

] » L [ ] L ] [

Page 81-82

“Mr., GREENEWALD, & ¢ ¢

“This figure ($350 milllon) assumes a distribution of the stock received by
Christiana Co.

“Senator Kerr. That alone involves what amount of the $350 million?

“Mr, GreeNEWALT, 1 have the figure here, sir. I have it on this basis. Under
the Boggs bill, in the original distribtution of General Motors stock from Du Pont
to Christlana, Christiana would be liable for $65 million in taxes. On the sub-
sequent distribution by Christiana to its stockholders, the individual sharehold-
ers as well as we can estimate would become liable for $120 million additional
taxes,

“Senator Kere, Is thata part of the $350 miilion?

“Mr. GregNewaALr. That is a part of the $350 million; yes, sir.

“Senator Kerg, Could you tell us on the basis of your axsumption that Chris-
tlana would pass that stock on to its shareholders?

“Mr. GreeNEwALT. I am willing to discuss it,

“Senntor Krrr, I am gure that thore is interest in it.

“Mr., GrENEWALT, Well, my friends from the Department of Justice over
here are really in a better position to discuss it than I am, Al I can say 1s
this, that in the last hearing in Chicago the Justice Department appeared to
be viclently opposed to Christiana retaining the General Motors stock allecable
to it on distribution by Du Pont. As a matter of fact, they went so far, as I
have sald in my statement, to suggest that thege shares of General Motors atock
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allocable to Christinna be held by a trustee and sold for the account of Christi-
ana and the proceeds passed on to Christiana,
“Senator Kerr, In that even, would not that Hiability be in the neighborhood
of $120 million or more or less?
“Mr, GreeNewaLr, It would be slightly moye, * * #
. L . » * ® ]

“In the event thet Christiana passed through the General Motors stock to ita
sharcholders the tax paid by the fudividual shareholders, over and above the
$05 mitlion that Christiana will pay, is about $120 million—$120 million to $180
million, If, on the other hand Chrixtiana was required to sell the stock, the
additional tux capital gaing tax on the sale would be in the neighborhood of $160
million or £165 million,

. . * * " . .

“Then, depending upon what the court in Chicago finally orders, Christiana
might have to sell the stock or redistribute it to its stockholders. I already
have Indicated the tax sttuation in either event, We have assutned that the
pass through would be a preferable thing, * ¢ *

“As a matter of commonsense and equity it secmns to me that the pass through
it, indeed, Christinna is required Lo dlspose of its Genernl Motors stock, {s the
gengible course of action. I have, therefore, assumed a redistribution by Chris-
tiana in my calculations.”

L [ ] ¥ [ * ] ]

Page 83

Mr. GreeNEWALT. To pass the General Motors stock through to the individual
Christiana sharcholders would result in something in the order of $130 mililon
in taxes pald by the shareholders themselves. The gale by Christiana would
result in something like $160 milllon in taxes. And then you take that $80
millfon difference and set it alongside a very large number of $350 million total,
in one case and $330 milllon in another, there is really very little difference.

“Senator Keur, I understand.

“Mr. GreeNewALT, On a percentage basis,

“Senator Kenr. The only thing I was trying to do Mr, Greenewalt was to have
the record show, No. 1, the basls for the assumption and, thierefore, the validity
of the assumption.”

Page 85

“Mr, GREENEWALT, * * %,

“Leot mo summarize briefly : Under present law, revenue reallzed would be
?bout‘sxao' million ; revenue under H.R, 8847 would amount to about $350 mil-
lon, * » »v

* * * * * * »

Page 95-96

“Mr, GREENEWALT, * * *,

“As I told you, all of the estimates have heen on the presumption that the
results in Chicago would be for Christiana to pass through the stock, If that
were not so, then the total revenues under the Boggs bill would be $243 milllon;
in other words, of course, there would be the tax on Christiana that it would
have under the Bopggs bill on the recelpt of the shares, but there would be
nothing further. I have rationalized that, sir, only on this basis, that if that
should he the outcome it will be beeruse no one has been able to persuade elther
the Judge in Chicago or the Supreme Court, i1f it goes that far, what Christlana
is guilty of anything that warrants punishment, * * »»

CONGRESSBIONAL, RECORD

September 19, 1961 (pp. 19115-19119)
“Mr, MiLlg, * * *,

C 4w » ¢ the gtockholders will over this perlod of 3 years, within which the
divestiture will have to oceur, will pay a capital gains on the stock received In
the amount of approximately $350 million.

® * » * * & P



DU PONT-—CHRISTIANA 75

“Mr, BYRNES, ¢ * *,

s * * tax revenues from divestiture if H.R, 8847 is enacted would amount
to $350 milllon * ¢ *,

. s * L [ ] [ ] »

“Mr, Knox, * ¢ ¢,

“In helplug these people we will not cause the Treasury to suffer any revenue
losy, The Treasury would take in about $350 million under the bill as against
about.s;:z:io million under a possible three-pronged flexible program of divesti-
ture, b

[ * * * L ] [ ] ]

“Mr. BAKER, ¢ * *,

“The Treasury wlll recelve approximately $350 million in revenue as the
result of this legislation, * * *

* [ ] * ] L 3 * L
September 28, 1061 (pp. 19762-19791)

“Mr, Bynp, ¢ ¢ ¥,

“s & ¢ {f the court orders Christiana to distribute its stock to its shareholders,
the revenue will be Increased by $136 willion ¢ * »,

» - * * L g » *

UMr. WiLLiaMs of Delaware. * ¢ ¢,
“As defined {u the bill it would bring $350 million revenue.
. ] L] [ ] . ] [ ]
“The revenue estimate which was supplied 18 that, if enncted, this bill would
bring in about $350 million. Broken down, it amounts to $64 million from the
Christiang Corp—which, by the way, iy {61 or $62 millfon over and above what
it would pay under existing law: $136 million which would be pald by the
Christinna stockholders {f distributed under a ¢ourt order; and $160 million
from the Du Pont stockholders as a result of the capital gains tax which will be
levied against the individual stockholders on distribution. That is a total of
3350 million.
] | ] * * * * [ ]

“Therefore there 18 no quarrel with the fact that this bill would provide $350
millton of revenue,

L ] L] * » * * ]

“Mr. Gogg, * * »,

“With respect to the bill which the Senator from Delaware supports, we find
the statement:

;“'A glstrlbutlon under LR, 8847 <wonld yleld tax revenues of about $350
million,

& * ] * * * ]

“Mr. Dougras, * ¢ ¢,

“If Christiann distributes its portion of General Motors stock to its stock-
holders, the stockholders will pay capital gaing tax on the difference between
the original cost and the present value, or will pay roughly 25 percent on a
capital gain of $46.50, or, roughly, $11.60 a share. (These figures clearly en-
vision a pro rata distribution,)”

* ] * ¢ » . *

January 15, 1962 (pp, 159-180)

“Mr. BYRp, * * ¢,

“i » * On the other hand, if the court orders Christiana to distribute its
atock to Its shareholders, the revenue will be Increased by $186 million, so that
the total will be $369 milllon, ¢ » *; -

. * * ] . ] L]

“Mr. Bynp, ¢ * *,

“If the bill in the form the Senate Finance Committee recommends is passed,
it will bring into the Treasury $4560 million of new taxes,

* L [ ] ] * » »

“Mr, KERR, * * *,

“The fact I8, and the opinion of the Senator from Oklahoma is, that if the
bill is enacted, the Federal Government will receive in the nelghborhood of $450
milllon of additional taxes In 3 years; * * *,

L] * L . . [ &
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“Mr, Keng, Thero 18 no advantage in the passthrough.

“Mr. Douaas. There certainly is,

“Mr, Kern, Not a bit, beeause if the Department of Justice falls in its efforts
to gecure an order from the court requiring the sale by Christiana of {ts General
Motors stock, under the bill that stock would be passed through to the Christiana
stockholders: whereupon they would have to pay the same fdentical capital gains
tnx that Christiann would have to pay if the court ordered Christiang to sell
the stock, which is what the Department of Justice 18 seeking.

* . [ ] ] * [ ] L]

“Mr, Kenn, ¢ * * [f the court does not order a passthrough, or permits it,
but orders the sale by Christiana of this stock, the snme tax will be pald by
Christinnn that would be puld under the circumstances referred to by the Senator
from Illinols,

* ] ¥ * L] » [ ]

“Mr, Wiisiasms of Delaware, * * #,

“The esthnated revenue under the bill as reported last September was 350
million, That was due to the fact that there was a $45 price on General Motors
gtock, Since the bill was reported the price of General Motors stock has ad-
vanced from $45 to $55 a share, and for that renson we are using an estimate of
an additional $100 miilion revenue that would acerue, * * *

* * [ ] [ ] [ ] L] [ ]

“Mr, Wintiams of Delaware, * * * T gald that the Senator from Jowa had
not taken nto consideration that under the bill if the distribution {s made, there
would he an additional $150 milllon collected from the respective stockholders of
Christiana,

[ ] [ ] ¢ * . [ ] *

“Mr, WrLniams of Delaware, * ¢ @,

“The difference in the revenue under the terms of the bill and the bill which
the Senator from Illinois and I opposed at the last Congress Is that that bill
would have provided only about $60 million revenue whereas this bill would
provide about $470 million,”

[ ] » ] ] L & [ ]
January 171, 1962 (p. 818)

“Mr. McCARTHY, * * *,

“ # & It {s estimated that the Treasury would collect approximately $450
million of revenue over a perfod of 3 years.

* *® | ] * & ] »

“s * & If the b1l js not enacted, Du Pont will be moved to resort to certain
procedures and practices which may not be sound. They might have the effect
of distorting the operations of the two corporations and of distorting the invest-
ment portfollos or holdings of many persons and corporations, and of affecting
some institutional purchasers who are large holders of General Motors stock.”

. * . . . . .

January 18, 1062 (pp. 389-406)

“Mr, Gore, Continuing to read from Mr, Greenewalt's testimony:

“iA distribution under H.R. 8847 would yleld tax revenues of about $350
million.!

“Who would pay the taxes under H.R, 88477

“Mr, Keravver, I know the Senator has discussed this point, but T will ap-
preciate it if he would outline it again,

“Mr. Gore. ILR, 8847 contemplates a passthrough and provides the guldellnes
and the tax consequences of a passthrough, under which the taxes would be
pald not by the Du Pont Co. but by the stockbolders, and most of it by the indi-
vidual stockholders of Du Pont and Christlana,

* *® * * [ ] ] ]

Mr. SMATHERS, * ¢ ¢
“Tha most logleal way to accomplish the divestiture would be to distribute

the shares of General Motors common stock which the Du Pont Co, owns on a
pro rata baslg to Du Pont's more than 210,000 common stockholders, * ¢ ¢
. * . . . * "

“Tho Treasury at the same time will recelve substantial revenue from dis-

tributlon of these General Motorg shares to the Du Pont stockholders. On the
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basis of current market value of about $55 per share for Genernl Motors, fewer
than one-third of the Du Pont stockholders will be subject to taxes, approximat-
ing $470 million at the tlme of distribution--—-$470 million will go into the Treas-
ury of the United States,

* . * . * » *

“There has been much digcussion with respeet to the Christlang Securities
corporation, the Inrgest corporate shareholder of Du Pont owning about one-third
of the outstanding stock. This company s comprised of some 7,000 stockholders.
1f the pro rata distribution is made by the Du Pont Co., Christiana will recelve
about 20 milllon shares of General Motors stock, Some 1,800 stockholders of
this company, many of them members of the Du Pont family and others with
substantial long-term holdings will be subject to a greater tax than would be
paid by them if the divestiture {8 carried out under existing law.

“If the court directs Christiana to distribute some or all of this stock to its
Individual shareholders, thoy would be treated In the same manner as any
individual investor in Du Pont, ¢ ¢ **

L L * . * L] »
January 238, 1962 (pp. 601-628)

“Mr, BENNETT, * * ¢

“Mr, Greenewalt advised the comnittee that if ILR, 8847 I8 not enacted, the
Du Pont Co. will use other methods than a pro rata distribution, * * *

“Instead, I repeat, we have a question of simple justice. 1 believe the fairest
meth:)d ‘L’ divestiture would be a pro rata disteibution to Du Pont stockhold-
ers, ¥ *

[ ] ] * ] L] ] L]

“But whether Christiana distributes the stock or sells it, the revenue to the
Treasury will be about the same.
» * ] [ ] L L ] [ ]

“Mr, Kern, If they passed through to the individual stockholder, the stock-
holders would have to pay a capital gains tax, would they not?

“Mr. Douvaras, Under the bill they would pay a modified tax,

“Mr, Kerr. They would pay a capital gains tax in the same identical amount.

“Mr, DouoLAs. No; not in the same {dentieal amount,

“Mr, KERR. In the same identical amount that Christiana would pay if Christi-
ana should sell under a court order.

L L [ ] * ] ¢ [ ]

“Mr, KERp, * * ¢
“Madam President, I repeat what I said the other day—namely, that under the
provisions of the hill the Treasury Department will recelve approximately $480
million {n taxes within 8 years, * * *
. * * * * L *

“Mr., WILLIAMS, & & ¢
“Under this bill the Government would collect $470 million In taxes. * * *

® * . . . . .

“Mr. WinLianms of Delaware, * ¢ *
“1 incorporate Mr. Greenewalt’s letter at this polnt in the Record.

‘R, 1, pu Poxt pE NEMoOURs & Co.,
“Wilmington, Del., January 9, 1962,
‘ITon. Joun J. WILLIAMS,
4.8, Senate, Washington, D.C.

“IPDEAR SENATOR WILLIAMS : In reviewing the debate in the Scnate last fall on
H.R, 8847 I find that Senator Gore made a statement which is not based upon
the facts of the case. For this reason I feel compelled to present the situation
as it actually exists. Senator Gore said, “I belleve that the pressure for the
passage of this bill does not come from taxpayers in the 20-percent bracket, or
the zero bracket retired workers, widows, or orphans, unless they have been
lx:xlls(}ed. .l'mt comes from the corporation officials and the high tax bracket stock-

olders.

‘¢ think I can best set the record stralght by outlinlng my own tax position as
a stockholder of Chrisitinna Securities Co., first, under present law; and second,
as it would be under ¥ R, 8847. I assume that I qualify as one of Senntor Gore's
“corporate officials and high tax bracket stockholders,” and, furthermore, my own

45-218-—66——8

T R RO SR
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position does not differ substantially from the great majority of Christiuna stock
holders in high «ax brackets.

“Phe flgures which follow assume a market value of $565 per share of General
Motors as the time of distribution,

“ ‘Under the Supreme Court decision and present tax laws, tax roventies would
arlse solely from the sale by the Du Pont Co. of some 40 million shares of General
Motors stock over a 10-year perlod, Since those tuxes would be pald by the
Du Pont Co., their impact would fall uniformily on every Du Pont stockhiolder,
whether he be rich or poor,

“This tax would amount to about $12 per share of efther Du Pont or Christl.
ana common stock.

“Under H.R. 8847 the dlstribution of General Motors stock is held to be a
return of capital, and the stockholder pays an immediate capital gains tax to
the extent that his cost of Christlana or Du Pont {8 less than the market value
of the General Motors stock received. In the case of Christiana there are two
additional taxes, There is the intercorporate dividend tax which is levied on
the basis of the market value of the General Motors stock at the time Christiana
recelves it. _Since Christiana has no cash with which to pay this intercorporate
tax, I assume that it would sell a number of shares of General Motors stock
sufficlent to produce the necessary funds, which of course would involve a capital
gaing tax to Christiana on that sale. Upon a distribution by Christlana of the
remaining shares (since my cost basig for Christlana is esgentially zero), I would
pay ic:ngitnl gains tax on the full market value of the General Motors stock
received.

““Tho sum of these direct and indirect tuxes is about $28 for each Christiana
u{mre I hold, whereas under present law my tax would be only $12 per Christiann
share,

“Tt 1 olenr then that my personal tax bill wounld be more than twice as great
under ILR, 8347 than it would be if the divestiture were carried out under present
tax laws, As the Du Pont Co, proxy statement shows, I am the direct and bene-
ficlal owner of roughly 1,000 shares of Christiana common stock ; hence my tax
bill payable in 3 years under H.R, 8847 would be about $1,400,000 as compared
with ahout $650,000 over a 10-year period under present law.

“¢A numerieal majority of the Du Pont Co.'s stockholders have acquired thelr
stock since 1980 and during the intervening years the price of Du Pont common
has been in excess of the Hkely market value of the Genpral Motors stock to
be distributed. Hence these stockholders, which include some 50,000 employees,
would pay no tax under ILR, 8847 at the time of the distribution of the General
Motors stock, This compares with the $12 per Du Pont share payable on their
behalf under present law,

“ “Phese figures should make it abundantly clear that LR, 8847 brings sub-
stantinl benefits to the small stockholder and to those who have acquired thelr
stock recently, Inasmuch as the fotal tax revenues collected by the Government
are about the same under present law as they would be under H.R, 8847, it i«
equally clear that ILR. 8847 in fact shifts the tax burden to those Senator Gore
characterizes as “corporate officials and high tax bracket stockholders

“In ease vou should be interested in further detail T attach a sheet showing
exactly how these figures were derived,

“ ‘Sincerely,
40, H, GREENEWALT, President,

“ITAX CONSEQUENCES TO CRAWFORD ¥, GREENEWALT A8 A COMMON STOCK TTOLDER
IN CHRISTIANA COMMON STOCK IELD BY CRAWFORD I, GREENEWALT (VALUE IN

1015, 30 CENTS PER SHARE)

“iAsrumption : $55 market value per share of General Motors common at time
of distribution: 1 share of Du Pont per share of Ohristiana common 1.4 sharex
of General Motors common to he distributed per share of either Du Pont or
Christiana common: Du Pont sells 40 milllon shares General Motors over 10-
year period under present law,

“max under present law: Capital gains tax paid by Du Pont on sale of 40
million shares Genernl Motors—per Du Pont (or Christiana) share (40/0%5X1.40
(R85 —22.00) X0.25) $11.76,

“opax under FLR. 8847 per Christlana common share:

“ ¢1, Christiana pays intercorporate dividend tax—(1.4X$55X0.15X0.52) $6.01,
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12, Christiana sells 0.14 shares of General Motors per Christiana share to
raige the above tax and pays capital galng tax on this transaction— (56~$10.08)
(X0.14X0.25) $1.68.

‘8, Ohristiana distributes 1,20 shares General Motors stock (1.40—0.14) per
Ohristiana common share. O, H, Greenewalt pays eapital gains tax on essentlally
full market value ($556X1.206X0.26) $17.88,

“iThe total of these taxes is per share held by O. H, Grecnewalt, $24.02.
(These figures clearly assume pro rata disteibutions),’”
* * . [ ] . [ ] [ ]

Senator Anprrson. I have his testimony.

Mr, Knianr. My only reference is a span of pages—189 to 180.

Senator AnprrsoN, What kind of pages? _

Mr. Kniarr, A span. I say the only reference I have in this par-
ticular piece of paper I have with me does not give the specific %m%e—-—

Senator ‘Axperson. I will be glad to give you one. Page 21039,

Mr. Witurams of Delaware. With the revenue estimated which was supplied,
if enncted, this bill would bring in about $350 mililon,

TIs $350 million the same as $470 million?
Mr, Knwonr, No, sir.
Senator Williams said:

The difference in the revenue under the terms of the bill and and the bill
which the Senator from Illinols and I opposed the last Congress is that that bill
would have provided only about $60 million revenue whereas this bill weuld
provide about $470 milljon,

I don’t have the gnge reference. But the difference between tiie
$360 million and $470 million figure occurred because the stock market
went up. Everyone was using the $45 per share basis for estimating,
and then they switched as the debate moved into January to the $470
million figure, which was supported by the stock market value of $65
per share, as I recall.

Senator AnpersoN. I thought the stock was going to go down if
all this was put on the market,

Mr. Kntanr. Fortunately for their shareholders, it did not.

Senator AnprrsoN. Mr, Gore of Tennessee was asking some ques-
tions. This is on page 21040. He said:

The bill as described is one for relief of Du Pont stockholders. Yet we learn
from the language of Mr, Greenewalt himself that the Du Pout Co. under present
law would pay only $330 miilion in taxes,

WHEREAS in the very next sentence—
a distribution of H.R. 8847 would yleld $350 million.

I say that because you say in your statement that is based on the
testimony of the Senators. Didn’t they testify to a lower figure
than that?

Mr. Knianrr, There were a number of figures testified to, Senator,
Those figures which the S})onsors and supporters of the bill appeared
to'ﬁgwe agreed on just before the bill was passed appeared toI{)e $470
million.

Senator Anperson. Well, you are going to file with the committee.
where those referencesare?

Mr, Kntonr. I would be glad to, sir.

Senator ANpER3ON. You say on page 7-—
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It 18 equnlly clear to me that Christiana had acquiesced in representations
which had led the Senate sponsors of the bill on the floor to state fiatly that the
Treasury would realize $470 million in revenue.

Now, did Senator Kerr say that? f |

Mr. Knionr. Senator Kerr used the figure of $430 million at one
point,

P Senator Anperson. Why didn’t you use that one, then?

“Mr. Kntonr. Senator Willinms was the sponsor of the bill, and
also the person to whom Mr. Greenewalt addressed his letter of Jan-
uary 9, and the figure of $470 million appeared to be the one that was
used most authoritatively.

Senator Anprrson. Was his letter used on the floor ?

Mr. Kntaur. Yes, I believe Senator Williams incorporated Mr.
Greenewnlt’s letter in the record during the debate.

Senator“Ssmaruers. Would the Senator yield right there?

In order to help clear the record—I notice in my remarks on Jan-
uary 18, 1962, with respect to this same bill, Istated:

The Treasury at the snme thine will receive substantial revenue from distribu-
tlon of General Motors stock to the Du Pont stockholders. On the basis of
current market value of $i5 per ghare for General Motors—the Du Pont stock-
holders will be subject to taxes, approximating $470 million at the time of the
distribution, So $470 million will go into the Treasury of the United States.

Now. to be perfectly frank, I don't know where I got that figure.

Senator ANpersoN, What T am trying to point out is——

Senator Sararners. T think I got it from some letter that Senator
Williams had, or from the testimony of Mr. Greenewalt,

Mr. Kntenr. That is correct. I believe that is where those figures
came from.

Senator AnprrsoN. The point T wish to make is that the original
estimata was $330 million to $350 million.

Mr, Kntorrr. That was based on $45 per share.

Senator AnprrsoN. Then the stock market goes up to $55 and it
becomes $470 million. Then the stock market moves up to $100 and it
becomes some $600 million. \

‘Why doesn’t it make a change it goes above that ? |

Mr, Kntavr. Beeause of this, Senator. The Senate was told that
this bill would raise $470 million, by Senator Williams, Senator
Smathers, and others and the bill was passed thereafter. Now, we
could not find support in the record for the proposition that Christi-
ana or Du Pont committed themselves as to how they would dispose
of the stock, or that commitment as to how they would dispose of it
wag stated to the Senate. And, therefore, we felt that as far as one
could go in saying they committed themselves was a figure rather than
a form of disposition. And so, therefore, in 1964, as a matter of
judement, it just seemed that the commitment had secured the result
contemplated, and that there was not a basis for applying your logic—
that is to say, with the stock market going up there should be more
taxes. We just didn’t think there was a basis for extending by logic
the commitment that far.

Senator Anperson. Now, in the taxes on automobiles, you have an
excise tax on automobiles. Do you say if they sell 7 million cars
in place of 6 million cars, you recommend a reduction of the automobile
tax one-seventh or one-sixth? You don’t change the rates becnuse
of a prosperous year, do you?
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Mr. Kntonr. No. v

Senator AnpersoN. Why should we do it in this case ?

Mr, Kniour, Because in reaching—giving effect to a commit-
ment—

Senator AnprrsoN, What commitment ¢

Mr. Knionr (continuing). We felt that the representatives of the
two companies, attempting to secure passage of this bill, had gone
far enough to have made a moral commitment to the Senate as to
the amount of revenue to be realized.

Senator ANpersoN. What commitment did they make?

Mr. Kntaur, We felt that in the light of the fact that the law did
not require any particular form of distribution, and that the judgment
of the Chicago court did not require any particular form of dis-
tribution, that we had carried that concept far enough. I mean that
was our judgment, and that was what we concluded.

Now, we recognize the problem you are referring to. If it is $470
million at $55 a share, logically it 1s $600 million at $95 a share.

But we felt that you could not support that extension of the con-
cept for that requirement. And so we felt that the objective had been
fulfilled when $470 million in revenue was realized.

TI'might put the other side of this, Senator.

It is perfectly plain that if this condition had not been put in the
ruling letter, and Du Pont and Chvistiana had felt free, and decided
to take the risk of making other forms of distribution, even at $95 or
$100 a share, less than $470 million in revenue would have been
realized. |

In other words, as I understand it, Du Pont was contemplating
exchanging their General Motors shares for Du Pont preferred that
was outstanding. There were other forms of action contemplated
which would have very substantially reduced the tax burden below
$470 million, even at $45 per share. To have the Commissioner take
the burden of these companies doing this, in the light of the activities
of the companies themselves to secure passage of the bill seem to us
unwarranted. |
- Now, we did not feel we could extend that logic further than the
companies had clearly committed themselves, And so far as we could
see, they only clearly committed themselves to a figure, not to a sliding
seale of revenue. ‘

Senator AnpersoN. Now, as a lawyer, are you willing to testify that
you ?regarded a letter mentioning a figure as a commitment in any
way o V

Mr. Kntemrr, No. T think I would refer to this as a moral com-
mitment.

Senator Anperson. Moral?

Mr. Kn1euT, Yes, sir. I didn’t say it was a legal commitment, and
I don’t believe it was, If it had been a legal commitment, we would
have had a different problem., |

Senator Anperson. You have been using this term “commitment.”
It wasn’t o commitment at all, was it ?

Mr. Kniour., It was a statement—-—

Senator AnpErsoN. Statement of opinion ?

Mr, Knwenr. As to the amount of revenue that might be expected
if the bill passed. And we felt that while this might not amount to
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a legnl commitment, it wns a moral commitment that the Revenue
Service should not assist the companies in getting out of. I might
add that Du Pont did not contest this point of view taken by the
Commissioner. Only Christiana contested it.

Senator ANprrsoN. You are goinﬁg to file with us the reagons for
saying the Senate sponsors of the bill stated flatly the Treasury would
realize $470 million in revenue?

Mr, Kntanr, Yes, sir.  Ag I say, this January letter—January 9
letter of Mr. Greenewalt’s, the statement. of Senator Williams, that
under this bill the Government would colleet $470 million in taxes,
which was made several times—the statement which Senator Smathers
made to the same effect, the statement which others made to the same
effect, led us to feel that the Senators sponsoring the bill or supporting
it. had taken the estimates of—in terms of dollars given by the repre-
sentatives of the taxpayers, that that amount of revenue would be
renlized.

Senator AxnrrsoN. As a principle, then, you would favor any time
the Treasury recoups money in any particular category, further relief
be given at once?

Mr. Kvtonrr. No, siv. This was a private bill, so that the circum-
stances were peculiar to the particular taxpayers involved.

t' Sm?mmr Axpercon, Didn’t you try to make it a general bill at one
ime

Mr. Kntatrr, No,sir, Tt was at the suggestion of the administration
that. the bill was narrowed to Du Pont. And I was the person who
carried out a portion of that responsibility.

Senator Wirrtrams, T cannot say what. position you took personally.
but the administration in the beginning took the position that it had
to be a general law or they would not go along with it, and we made a
general bill.  Later we received word that they had changed their
minds and it had to be confined to just this one company or they
wouldn’t go alone with it, and then we changed it again,

My, Kxranr. That is right, ’

Senator Wirtrams. Who made the two decisions I don’t know. But
I know that was the order that came down—

Mr, Kntanr. T do not recall if the question of whether it should be
general or particilar came to my attention until the administration
determine it would be particular, | |

Senator Wirtiams. T forget with whom we had the conversation.

Senator AnprrsoN. Do you question the legality of the original
ruling? o ' "

Mr, Kx1eur, No,sir,

Senator AxpEnson, Or the fifial riling?

Mr. Kntonr, No, sir. '

Senator AnpersoN. Tbelieve that isall T have.

The Crratrman. Senator Williams?

Senator Dovar.as, Mr. Knight, you speak of a commitment to the
Senate, Who made this commitment? |

Mr. Kntanr, We felt that the representatives of the two corporate
taxpayers involved, Du Pont and Christiana, had made it by supplying
material to those sponsoring the hill that permitted them to state flatly
that the bill would raise $470 million in revenue,

Senator Dovaras. It would not raise more than $470 million ?
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Mr, Kntanr, They certainly did not say so. , ,

Senator Doveras. And if the bill were to raise more than $470 mil-
lion, Du Pont and Christinna and the taxpayers were not to be obli-
gated to pay more than $470 million?

Mr, Kntenr, Well, under the law—that is section 1111, the Du
Pont relief bill—as passed by the Senate, there was olearfy no re-
quirement as to how the stock was to be distributed.

i]Slgnator Dovaras. But you spenk of a commitment to pay $470
million,

My, Kn1eirr, If they made o commitment to pay more than that, I
would have felt it should be more than that.

Senator Dovaras. So they made a commitment to pay $£70 million,
but no more? :

Mr, Kntenr, Thet is as much of a commitment as they made.

Senator Dovaras. But to pay nomore?

Mr. Knteur, No,sir, They didn’t sn?r that they would pay no more.
Neither did they indiente that more would be pnid.

Senator Dovaras. Now, a commitment to the Senate—did the Sen-
ate accept this commitment ¢

Mr. Kniour, That I don’t know, We felt the circumstances were
such that they could have, and that might have influenced their vote
in favor of the bill.

Senator Doueras. Would it have been a commitment if the price of
General Motors had gone down? Suppose it had gone down to $20
a share, and the total amount of the tax under the formula suggested
would have been not $470 million but approximately $175 million.
Would that still have been a commitment to pay $470 million ?

Mr. Kn1our. Noj I think it would not.
hSenato;- Douaras. In other words, they accepted a formula; did
they not

1\«}}1'. Kniant. Noj I don’t think it goes that far, Senator. I think
the question that we were meeting was not whether they had presented
a formula, but whether having stated that the bill would raise this
amount, and then coming in with a request for a ruling which would
allow them even at the price on which their estimate was based—to
pay substantially less in revenue, was not a thing which the Commis-
sioner should aid them in doing. N )

Senator Dovar.as. Let me go into the question of commitment, Is
a commitment a contract{ |

Mr. Knienr. A moral commitment is not a contract, Senator, I
would believe, in most circumstances, It is not necessarily one.

Senator Dougras. If you have a contract, you have to have two
parties to it ; do you not ? -

‘Mr, Knigar, Yes. _

Senator Douaras. Do you charge that any Member of the Senate
mg%e t]?us agreement that Du Pont was not to pay more than $470
million

Mr, Knionr. No. As 1 said, no one said that they would not pay
more than $470 million. In fact they paid more--some $612 million,
~ Senator Douaras. $470 million was the instrument, was it not, that
at the existing price which General Motors was selling, that the for-
mula would yield approximately $470 million ¢

Mr, Knienr. Senator, no one testified as to a formula. ‘They only
stated that the bill passed would raise $270 million.
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Senator Dovcaras, The formula was in the bill. That was the
essence of the bill laid down a formula of something less than 25 per-
cent cui)im] gains tax,

Mr, Kntanr, That is vight. I misunderstood you.

Senator Doveras. And with this formula and with the prices of
General Motors stock ns they were at the time, you sny $68 a share,
that the yield would be approximately $470 million.

Mr. Kntenr, Yes,sir,

Senator Dovaras. The yield would have been less if prices had
gone down to $20 a share; would it not ?

Mr. Kn1our. That is correct.

Senator Dovaras. Would that have been a commitment on the part
of Du Pont and Christiana to ({my $470 million even though the
formula eontained in the bill would yield only $200 million ?

Mr. Knranr. No.

Senator Dovaras. Then why is it a commitment that if the price
goes up. they are not to pay more than $470 million ?

Mr. Kntant, As I say, because it did not seem to us under the cir-
cumstances that there was a policy to be served by holding them to
this condition once the $470 million figure had been met.

Senator Wirriams. If the Senator will yield, I think he is correct.
As I recall it, there was no commitment that they were to pay a certain
amount, That was only an estimate that was furnished, and I do not
recall right ofthand from where we got the estimate. We had the
letter from Mr, Greenewalt, which we will put in the record, but it
included no such figures.

Mr. Kntont, Referring tohis particular liability.

Senator WiLriams. But I do not think it refers to $470 million. I
do find here in the record in my colloquy—

I&]I‘ r. Knrenr. The tax results to him would have produced the $470
million.

Sentor Wirrtams. Yes, I suppose that is where we got the figure,
The $470 million figure was an estimate that was furnished to us.

Mr. Knrarer, That is correct. They are all estimates, Senator.

Senator WiLLiams, Sure. ‘ (

Mr. Knieur, Even today the figures given by Secretary Dillon are
estimates, - | |

Senator Wirrtrams. That is all he could give. ;

Senator Dovarag. If I may recover the floor, this estimate by Mr.
Greenewalt which was adopted apparently by Senator Williams, was
that an estimate that he would not pay more than $470 million ¢

Mr. Kntonr. No,sir, |

Senator Douaras. It was an argument in behalf of the formula
of the bill stating he thought it would yield $470 million instead of
f];;le ?%)Qnmillion which would have been yielded by the original Du

ont bill,

Senator Anprrson. Are you talking about Mr. Greenewalt’s letter
of January 9, just for clarification ? '

Mr, KntouT, Yes.

(The letter referred to follows:)
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1. L nu PoNT DE NEMOURS & Co.,
Wilmington, Del., January 9, 1968.
Hon, Jonn J, WILLIAMS,
U.8. Senate, Washington, D.C.

Dear Senaron Winriams: In reviewing the debate In the Senate last fall on
H.R. 8847 I find that Senator Gore made a statement which is not based upon
the facts of the case. For thls reason I feel compelled to present the situation
as it nctuullg exist. Senator Gore sald, “I believe that the pressure for the pass-
age of this bil) does not come from tuxpayers in the 20-percent bracket, or the
zero bracket retired workers, widows, or orphans, unless they have been misled,
but comes from the corporation officials and the high tax bracket stockholders.”

I think I can best set the record straight by outlining my own tax position as
a stockholder of Christiana Securities Co., first, under present law and, second,
as it would be under H.R, 8847. I assume that I qualify as one of Senator
Gore's “corporate officfalg and high tax bracket stockholders,” and, furthermore,
my own position does not differ substantially from the great majority of Christi-
ana stockholders in high tax brackets. ‘

The figures which follow assume a market value of $55 per share of General
Motors at the time of distribution.

Under the Supreme Court decislon and present tnx laws, tax revenues would
arise solely from the sale by the Du Pont Co. of some 40 million shares of General
Motors stock over a 10-year perlod, Since these taxes would be pald by the Du
Pont Co,, their Impact would fall unlformly on every Du Pont stocklolder,
whether he be rich or poor,

This tax would amount to about $12 per share of either Du Pont or Christiana
common stock,

Under H.R. 8847 the distribution of General Motors stock is held to be a return
of capital, and the stockholder pays an immediate capital gains tax to the
extent that his cost of Christiana or Du Pont 18 less than the market value of the
General Motor stock received. In the case of Christiana there are two additional
taxes, There is the intercorporate dividend tax which is levied on the basis
of the market value of the General Motors stock at the time Christiana receives
it. Since Christiana has no cash with which to pay this intercorporate tax, I
assume that it would sell a number of shares of General Motors stock sufficient
to produce the necessary funds, which of course would Involve a eapital gains tax
to Christinna on that sale. Upon a distribution by Christiana of the remaining
shares (sihce my cost basis for Christiana is essentially zero), I would pay
capital gains tax on the full market value of the General Motors stock recelved.

The sum of these direct and indirect taxes is about $28 for each Christiana -
s:mre I hold, whereas under present law my tax would be only $12 per Christiana
share.

It is clear then that my personal tax bill would be more than twice as great
under HLR. 8847 than it would be if the divestiture were carrled out under pre-
sent tax laws., As the Du Pont Co. proxy statement shows, I am the direct and
beneficlal owner of roughly 665,000 shares of Christinna cominon stock; hence
my tax bill payable in 8 years under JLR. 8847 would be about $1,400,000 as
compared with about $650,000 over a 10-year perfod under present law.

A numerical majority of the Du Pont Co.’s stockholders have acquired their
stock since 1950 and during the intervening years the price of Du Pont common
has been in excess of the likely market value of the General Motors stock to be
distributed. Hence these stockholders, which include some 50,000 employees,
would pay no tax under H.R. 8847 at the time of the distribution of the General
Motors stock, This compares with the $12 per Du Pont share payable on their
behalf under present law. : ; A

These figures should make it abundantly clear that H. R, 8847 brings substantial
benefits to the small stockholder and to those who have acquired thelr stock
recently. Inasmuch as the total tax revenues collected by the Government are
about the same under present law as they would be under H.R. 8847, it is
equally clear that H.R, 8847 in fact shifts the tax burden to those Senator Gore
characterizes as ““corporate officlals and high tax bracket stockholders.”

In cage you should be interested in further detail I attach a sheet showing
exactly how these figures were derived.

Sincerely,
0. H. GREENEWALT,
Prestdent.
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Tax CONSEQUENCES TO CRAWFORD 11, GREENEWALT A8 A COMMON 810CK ITOLDER IN
OHRISTIANA CoMMON Srook Hern By Orawronp II. GREENEWALT (VALUE IN
1016, 30 Cexrts PER SB1ARE)

Asgsumption: $55 market value per share of General Motors common at time of
distribution; 1 share of Du Pont per share of Christiana common 1.4 shares of
General Motors common to be distributed per share of elther Du Pont or
Christlana common; Du Pont sells 40 million shares General Motors over
10-year perlod wnder present law,

Tax under present law ¢ Capltal gains tax pald by Du Pont on sale of 40 millfon
shaves Cleneral Motors—per Du I'ont (or Christiana) share (40/63X1.40
($H5—$2,00) X 0.25) $11,70,

Tax under ILR. 8847 per Christiana common share!

1. Christiana pays intercorporate dividend tax—(1.4X$55X0.15X0.52) £6.01,

2, Christiana sells 0,14 shares of General Motors per Christiana share to ralse
the above tax and pays capital gains tax on this transactton— ($35—$10.03) X
0.14X0.25) $1.58.

3. Christiana distributes 1.26 sharves General Motors stock (1.40--0.14) per
Christinna common share. C. H, Greenewalt pays capltal gaing tax on essentinlly
full market value ($35X1.20X0.25) $17.83.

The total of these tuxes is per share held by C. 1. Greonewnlt, $24,92,

Senator ANpErsoN. Do you find the $470 million figure in that?

Mr. Kniarrr, No, sir,

Senator Anprrson. I thought you did.

Mr. Kntarrr, Noj I said that Senator Willinms in introducing that
letter stated that the bill would produce $470 million, and the letter
itself states the tax consequences to Mr. Greenewalt, and those tax
consequences support in effect the $470 million figure. He arrives
at them in the same way that the $470 million was arrived at.

Senator Anperson, Surely you are not trying to say Senator Wil-
liams made a commitment in behalf of Du Pont.

My, Knr1atrr, No., |

Senator Axnerson, I wounld hope not.

Senator Doveras. I want to say Senator Williams is a highly hon-
orable man. I do not think he would make a commitment on behalf
of'l?)e Senator either that we were not to get any more than $470
million.

Senator Wirriams, There were no commitments made anywhere.
They were referring to an estimate of $470 million. T notice Senator
Kerr referred to $450 million, and about every Senator furnished
his own estimates, - |

Senator Anperson, His own figures. : ‘

Senator Wirriams. Furnished his own figures. I could have put in
the record a letter from the Treasury or ths company or from
some source specifically making an estimate of $470 million, I do
not recall it. I do recall using the $470 million figure in my con-
versation. | | \

Senator Dovaras. I want to suggest that we strike that wor
“commitment” and put “estimate” in its place, the estimates on the
basis of existing figures that the yield would be $470 million. Now,
are you going to say that an estimate is to be taken as a maximum?¢

Mr, K~1oxr. No, sir,

Senator Douaras. I cannot believe this,

Mr. Knignr. Noj we did not do that.

. Senator Douaras, Would you say that that word “commitment”
in your statement should be stricken and the word “estimate” sub-
stituted for it?
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Mr, Kntaur, We felt that whatever moral commitment that the
companies hnd made had been ndequately met at the time they re-
quested a modification in the ruling,

In other words, ngain what we wore trying to do in 1062 was to
prevent a form of disposition which, at the market price that was
prevailing at the time this $470 million figure was given, would auto-
matically reduce the taxes below that $470 million. We did not feel
it was proper for these companies to have supported a $470 million
figure and then dispose of their stock in a manner at the same price
which would produce less vevenue. And that was the purpose of the
1332 letter. We folt that purpose had been ndequately served in
1064,

Senator Dovaras, Now, Mr. Knight, in two places you speak of
the commitment of, you sny, Du Pont, Christiana, and individuals,
In your statement you say :

This estimate, amounting to $470 milllon, was supported by estimates pre-
sented to the Senate by representatives of Du Pont and, In the opinion of the
Treasury, acquiesced in by representatives of the Christiana Securities Co.

In this cnse you do say “estimate,” not “commitment.” Now, an
estimate is simply an informed guess that on the basis of the scalo
of charges contained in the bill that the yield will be such and such.
Now, the Senator from New Mexico asked s very pertinent question.
Suppose you have a levy of so much per automobile, but the sales of
automobiles exceed the estimates say by a seventli; are you then going
to sny that the rates should be reduced ?

Mr. Knteur. No, I would not. As to the word, Senator, “estimate”
and “commitment,” we felt that by furnishing estimates of $470 mil-
lion as to the results it would obtain, there was & moral commitment
on the part of the taxpayer not to take action which at the same
market price would substantially reduce the revenue which the Gov-
ernment would obtain from the dispositfon. |

Senator Dovaras, But the point is that market price has not been
the same. The market price has approximately doubled since the
time of the passage of the bill.

Mr. Xntarrr, Yeg, sir, :

Senator Douvar.as. Now, are you saying that the tax on the part of
the incrense in the market price should be foregone because there has
been such an incrense? , S S "

Mr, Knienrr. I felt that when the revenue passed the $470 million
figure, that for the Treasury to continue to impose a condition not
required by either the law ‘or the judgment of the Chicago court
was no longer warranted. |

Senator (tore. Will the Senator yield?

Senator Dovaras, Yes.

Senator Gore, Did not the 1964 ruling continue in modified form
& requiremont which was not specified in either the act or the court
decision ?

Mr. Knionrr, That is right, It continued requirement for the
$470 million figure.

Senator Gore. Then that is not spelled out in either the bill or the
court decision,

. Mr. Knranr. That is correct, nor was it in 1962. But we felt that
since the representatives of the taxpayers—-
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Senntor Gone. Tt is not a question of how you folt.

Mr, Kntant., We belioved, we came to the conclusion,

Senator Gore. You just laid down a dictum that you did not feel
that the Treasury Department should continue to impose, or should
impose, a condition which was not specified either in the act or by
the court. Then I asked you if the ruling which you recommended
did not ¢o do, and you said yes. Now you tell us how you felt,

Mr. Knwarer, I am sorry, Senator, I do not understand what you
are snying. T missed the point.

Senator Saarners. May I ask a question ¢

Senator Dovar.as. I would like to continue on the floor a little bit.
I know if you give it awny, you never get it back. You say:

Thia estimate, amounting to $470 milllon, was supported by estimates pre-
gsented to the Senate by representatives of Du Pont.

What reptresentatives of Du Pont made this estimate?

Mr. Kn1aur., Du Pont lnwyers, I have forgotten at this point who
the people were, but they were Du Pont Inwyers referring to figures,
and they were clearing these figures with the Treasury before they
brought them to the Congress so they wonld not be contested.

Senator Dovaras, Did you have conferences at the Treasury with
representafives of the Du Pont interests, and did they tell you there
that the yield would be $470 million?

Mr. Kntairr. They did not tell us that there would be anv particular
revenue vield at the time they appeared before us with their estimates.
They asked us if we would have the Treasury estimators verify their
]ﬁgm’gs as to what yield would occur if a plan of disposition were fol-
owed.

Senator Douar.as. If prices remained the same,

Mr. Kntanr. On the prices prevailing, that is correct.

Senator Dovaras. That is right. Did you make an estimate if
prices went up to $100 that the yield would only be $470 million ¢

Mr. Kntanr. No. We only verified the plans, figures, and market
values presented to us.

Senator Douar.as. Was there any agreement that it would pay $470
million if the price went down to $20? ,

Mr. Kntanrr. No agreement was made with us whatsoever.

Senator Dovar.as, Was this a commitment or just an estimate on the
basis of two things, first, the formula contained in the bill and second,
the current price, | ’

Mr. Kntenr. That is right. Those estimates were based on the
fprmula contained in the bill, the current price plus a plan of disposi-
ion. ,

Senator Dovaras, I want to say I am certainly not in agreement.
~ I do not believe that the Treasury or the Senate is bound by this esti-
mate. I do not believe that this was a commitment that the Du Pont
interests obtained from anybody. I have here a dictionary, Webster’s
New International latest unabridged, and I could quote a series of
definitions as to estimate. Tt depiets the value extent and, in a general
way, to estimate the value of land, caleulate approximately some
particulars as to price to be charged, form gn opinion on.

The verb, the act of valuing or appraised value, a judgment or
opinion usually implying careful consideration of research as to esti-
mate of character inferred and judgment made by calculation, especial-
ly from incomplete data, rough or approximate calculation.

N
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I do not see any [;rm'ision here that the formula was to be so ad-
justed as to yield $470 million, no more, no less. As a matter of fact,
the favor which was granted would yield approximately $630 mil-
lion, not $470 million. Why did you not cut it down by $166 million,
and not merely by $53 million, if that was the provision ?

Mr, Kntonr. No, sir, What was recommended for the Commis-
sioner in his ruling letter was this, That the taxpayers be not al-
lowerl to do dispose of their property that on the formula which they
used in renching their estimate, would produce less than $470 million.
That is at $55 per share.

Senator Douvaras. When you made your original ruling in 1062,
whng would have been the yield of the bill under full rate of distribu-
tion

Mr. Kn1onr, The Commissioner made the ruling, and I do not know
what it would have produced by the time the ruling was issued.

Senator Douveras. He made the ruling on the basis of your opinion,
did he xgot, just as the ruling was modified on the basis of your later
opinion

er. Knranr, Yes; but I did not follow the matter after I made my
recommendation to him,

Senator Dovaras, If the commitment had been that there would
be $470 million, should you not have checked that ?

Mr, Kntent. Senator, the commitment was not that they would pay
only $470 million. Our feeling was that they had a moral commitment
not to chan%e a plan of disposition so that they could not {)ossibly reach
the $470 million on the market figures prevailing at the time they gave
these estimates,

Senator Dovar.as. They had a moral commitment then to pay $470
million at the prices then existing,

Mr. Xnronr, At the prices then existinf;.

Senator Douaras. But there was an obligation upon the Government
not to take more than @ number of dollars later?

Mr. Knrtonr. No.

Senator Dovar.as. No commitment on the part of the Government.

Mr. Kntonr. The commitment on the part of the Commissioner was
that if they disposed of their stock as provided in the ruling letter that
he issued to them, he would agree that they were entitled to relief pro-

visions of section 1111. A. variety of other things, I think, were also

in the ruling. - |

Senator Dovaras. Is this a one-sided transaction, that the Treasury
shg;;x.lcl ?receive that which Du Pont condescends to pay up to $470
million | 4 |

Mr. Kntenr. The Treasury should receive what the law requires
Du Pont to-pay, whatever the figure is, based on the way in which they
dispose of their stock, All we were saying was that the Commissioner
was giving them a ruling letter which in effect is o commitment by the
Commissioner that a certain plan of disposition of stock would entitle
the shareholders of the two taxpayer corporations to the relief of sec-
tion 1111, If they chose to dispose of their stock in some way other
than that provided in the ruling letter, the Commissioner was not. com-
mitted. But the taxpayers wero free to dispose of their stock in any
way they wished, and they would then owe the amount of money whic
that disposition required them to pay.
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Senator Dovaras. This is the most extraordinary testimony I have
over heard.

The Ciramman, Senator Morton,

Senator Morron. Mr, Knight, I think in some ways this might have
been a one-sided transaction for the Government., I notice here in Sen-
ator Gore’s statement of this morning where he says: “Either the
Troasury issucd un unenforeible ¥uling in 1962, which is in itself im-
proper * * ** Now, you cannot. tell when yon issnea,ruling whether
the court is going to support you or not. So an unenforcible ruling
could bo issued which might not be improper. It might be that the
court in its judgment disagrees with the Department, of Internal Reve-
nue, is that not true?

My, Kntaier, That is corvect. Let me put it this way, Senator.
There is precedent, ample precedent in the office of the Commissioner
of Internal Revenue for imposing conditions to the issuance of o ruling
letter requested by a taxpayer. Now, on such oceasiong it may be per-
feetly clear that the fulfillment of that condition is not necessary for
the taxpayer to tnke advantnge of the law ns set_forth by the Commis-
sioner, The Commissioner is merely saying “T will only give you a
ruling letter, o commitment not to contest your statement of how the
tax should fall, provided you fulfill this condition. Otherwise you
tuke your own chances in the court.”  And that is what we did here.

Senator Monron. That is my understanding, Mr. Knight. On the
other hand, the Internal Revenue Service, the Clommissioner in issuing
a ruling says “If you go no further than this, I will not bother you.”
Tt cloes not say that vou ennnot: go all the way out to the end of this
room,

Mr. Kntanr, That is right.

Senator Morron, “And I may bother you,” but then the courts will
finally decide.

Mr. Kntair, That is correct.,

Senator Morron. Now, in this case, you are an excellent lawyer,
and T sgenk to you now as a lawyer and ot just as the former counsel
of the Service, but is it not true that Du Pont could have gone ahead
with this non pro rata distribution in spite of your 1962 ruling, had
they wanted to, and taken their chance on being dragged into court.?
It was clear from the Chicago decision that they cmﬁd go that route

“if they wanted to. Actually had they gone that route from beginning
to end, I think anybody would have to admit that they wouﬁl have
won the case ultimately. Would they not have come up with a tax
lability far less than they have actually paid ?

Mr, Kvtarr. Yes; and I understand that three very fine law firms

at least have so advised them. | ‘
- Senator Morron. Yes, and I think that here is a company which
probably took into nccount this moral estimate, moral commitment,
whatever you want to call it. When we voted for that bill in the
Congress of the United States we were led to believe, rvightly or
wrongly, that the yield would be $+70 million, or o figure in that ap-
proximate avea. |

M. Kni1oirr. Yes,

Senator Morron. And I think it is to the credit not only of the com-
pany but of the Service for attempting to see that that amount of tax
was produced, I regard the Internal Revenue Service as having to
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collect all the money that it can and should collect. under the lnw and
under any court interpretations that result from any litigation under
the law. I do not think it is the province of the Commissioner of
Internal Revenue or the Secretary of the Treasury to go out and get
money just because he happens to be the tax collector of the country.
I do not think it is his province just grabbing everything he can,

I think he has to proceed nccor(ﬁngz to the lnws that have been
passeC by the people’s representatives in the Congress of the United
States and in accordnnee with court decisions that result from litign-
tion under those laws,

I have never seen a more futile day myself than we have spent hero
on this matter,

I thank you, Mr. Chairman,

The Cuairyan, Senntor Gore?

Senator (GGore. You stated to Senator Anderson that you did not
question the legulity of the letter ruling of either 1962 or 1964,

Mr, Kntanr, 1962 or 1064, the legality of including the condition?

No. 1 ascertnined to my sutisfaction that it was fegu] to propose
that condition,

Senator Gore, That is your view now and it was your view, as I
understand it, when you were General Counsel of the Treasury

Mr, Kxiarer, 1t has been my view right along; yes, sir,

Senator (ore. Yet in executive session about o month ago the pres-
ent. Commissioner of Internal Revenue undertook, it seemed to me,
to excuso the whole change in ruling, as Secretary Dillon did this
morning, on the alleged fact that the 1962 ruling was some way not
soundly based in legulity.

Did you ever hear the story of David, Bath-sheba and Uriah?

Mr, Knianr, Yes, I have, Senator.,

Senator Gore, Do you feel a little like Uriah?

Mr. Kntanr, No, indeed.

Senator Gore, Then this afternoon you seemed to base your whole
cuse on the fact that there was some kind of a4 commitment on the part
of Senator Williams, or Mr. Greenewalt, or lawyers for DuPont, or
somebody, and yet Senator Willinms i{nnlly pulled the rug from
under. you and snys he does not know anything about any commit-
ment, he does not think there was any. |

Again you area little like Uriah,

Senator WiLriams. No, now let’s get it straight.

I said there was no commitment of the $470 million figure as such.
That was the estimate; that was tlie nearest estimate that could be
furnished based upon consultation between the Treasury Department
and the officials of the company, and it was presented by those of us in
mfsmaging the bill, and it was approved by this committes on a vote
of 15 to 2. o : :

_ Senator Douveras. I would like to ask that I have read that estimate
he calls commitment.

Mr. Kn1arrr. Senator Gore, I would like to set the record straight.
J do not know what Commissioner Cohen testified to in executive
session,

Senator Gore. You heard Secretary Dillon today.

Mr. Kniant. I do know that Secretary Dillon is of the view that
both rulings were legully correct. I understand he agrees with my
judgment. I am notclear whether that is——
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Sonator Gore. I believe you say at the time of this estimate of $470
million that the price of General Motors stock was $55.

Mr, Knianr, That isas I recall it, '

Senntor Gore. At the time Senator Byrd gave his estimate and
rosented the bill to the Senate, General Motors stock was selling at
18. \

Mr. Xnranr. 1 believe, however, the estimates that have been given
to Senator Byrd and the Senate Finance Committee were based on a
$45 per sharevalue. That is my recollection,

Senator Dovaras. $45%

Mr, Knianr. $45.

Senator Gore. As a matter of fact, that is correct, and in pre-
senting the bill the Chairman of this committes said that his esti-
mates were based upon the market value of Genernl Motors at $45,
but he went on to say that it was then selling at $48, and therefore
it—I have forgotten his exact words—that more revenue would be
renlized.

All of these estimates, by whomever used, it seems to me, are based
upon the then current market value of General Motors stock. That is
what we were talking about divesting. That is what we were talking
about being exchanged or sold.

Mr, Kntont, Incidentally, I believe Secretary Dillon merely said,
as I understood him, that. the wording of the finding that appears
in the ruling letter of 1062 did not correctly reflect the facts.

I think my own view of that wording is that it is somewhat
ambiguons, and at the time I was considering the question in No-
vember 1964, T came to the conclusion that what that wording meant
and was intended to mean back in 1962 was that the representatives of
the taxpayers had given estimates to the extent of $470 million, that
the only way they could have arrived at them (in fact we knew
enough ‘about. them to know how they got to them) required a pass-
through of the Christiana stock to its shareholders rather than an
offering of it in redemption, and that was what that finding was in-
tended to sny. That is—that the only feasible way of achieving the
figures that had been given by the taxpayers to the Senate was by
a nnsts-through of stock, and that is what that finding in effect
meant,

Senator Gonre. By pro rata distribution? |

Mr, Xnrtanrr. By pro rata distribution, but we could find in 1964,
and I believe my own recollection of 1962 is that no finding was made
that they said to the Senate or anyone said on their behalf that they
would pass the stock throngh, They merely gave the figure and the
figure was based on a pass-through theory.  When the Senate passed
a bill which did not require them to pass the stock through as a con-
dition to getting tho velief, and when the court also gave an order
which did not require a pass-through, it seemed to me that to hold
them beyond the $470 million figure was just not warranted. It
is perfectly logical, I é;rant you, to say that if they say we will
raise $470 million at $55 a share, there 1s a logical implication that
thev will raise twice as much if the shares sell for twice as much.

But we did not feel that the record supported following that logie.
Wo felt the record only supported requiring them to dispose of their
stock in & manner which would produce the figure which they gave.

Senator Axnerson. Will you yield ?

1
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Senator Gore, Yes, ‘

Senator AnpersoN, How do you suppose the Chairman of the com-
mittee felt¢ T can give you his words that Senator Gore just referred
to. Senator Byrd said:

These estimates are based upon Generad Motors selling at $45 a share.
Recent figures indicate that thiz stock is selllng at avound $48 a share so that
oti that basis the estimate will go higher,

He obviously contemplated that it would move up as the stock price
moved up, did he not ¢

Mr. Kntame Yes, sir,

Senator Anperson. Why did yon not hold with him?

My, Kxtenr, Well, beeause on the bagis of all that was said and
following tho debate through to its conclusion, we felt that we could
enly hold to a figure.

Senator Gone. Did you consult with the Department of Justice
in 1962 before making your recommendations?

My, Kxtcer, I did, T sent. over the language of the condition that
was to be ineluded for their views and comments,

Senator Gonre. And what were their comments?

Mr. Kxtaner, They were not opposed to it.  They felt that it
was o revenue matter and that it did not adversely affect the anti-
trust situation,

I am being loose with my language becnuse I am just recalling
what they said 2 years later, but it was submitted to them and they
did not. object,

Senator Gore, T come now to the 1961 ruling, and I shall not. com-
bat or argue with you about your role. So fur as I am concerned,
you are a private citizen. You were not u Government employee.
You were not n paid consultant,  You were an adviser. I will not
belabor you about your recommendation. I have a few simple
quest ions, ‘

When did you first know that Christinna wished a modification
of theletter ruling?

Mr, Knierrr. 1 do not reeall, Senator, but it was some time prior
to the telephone call that 1 received from Seeretary Dillon,

Senator Gore. From whom did you learn this?

Mr. Kxiomer, I was cnlled first by a representative of Christinna,
I believe, and then by people in the T'reasury.

Senator (ore. Who was the representutive of Christinna?

My, Kywanrr, To ask if T \vouﬁd express a view on it which I felt
was improper for me to do as a private citizen, and 1 so stated,

Senator Gore, Will you identify the vepresentative of Christiana?

Mr, Koxtaier, It was an attorney numed Clark Cliftord.

senator Gore. Who called you from the Governmerit ?

Mr. Kxtaurr, T believe that several people in Mr, Surrey’s office
talked: to me before the Secretary asked me if I would ‘do this.

Incidentally, as soon as Mr. Clitford contncted me, I ealled the
Seeretary and told him what Mr, Clifford had said to me and what
I had said to M. Clifford. ‘

Senator Gore. Will you relate to the committee what Mr. Clifford
said to you and what you said to Mr. Clifford ? |

Mr. Knwinr. To the best of my recollection he said that they were
coming in for a modification, and he generally wanted to know if I

45-218—05--—1T
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agreed that o raising of more than $470 million was adequate, and
also if I would interpret the portion of the ruling letter which said
thgy could come in and ask for reconsideration, )

enator Gore. So now we find that Mr. Clifford was the genesis
of this idea? |

Mr, Knignr. No, I do not think so. He was the person who called
me and asked if I would express a view as to what I meant in
my 1962 letter.

Senator Gore. And what did you say to him?

Mr, Kntanr. I said I did not feel it was proper for me as a private
citizen to comment on what I said in o ruling letter when I no longer
had anfr responsibility for the Trensury. I said when he asked me
about the question of coming in for reconsideration, the language that
is in the ruling letter that refers to that, I said to him as I recnll, my
recollection is it means just what says. Anybody can come in for a
reconsidération any time they want to and if they want to claim
o change of circumstances, that is cervtainly a basis for doing it. This
isthe law of the land.

Senator Gore. Just what did he ask you?

What was his question to you about reconsideration ?

Mr. K~tenr. About reconsideration ¢

Senator Gore. Yes. ,

Mr. Knte1rr. He asked me if I agreed with him that that language—
have you got the rulingf, the 1962 ruling?
th(%n page 7 of the 1962 ruling in which the Commissioner stated

at:

You have stated to us that you do not agree with some of the iindings on which
this ruling is based and have advised us that you may ask for reconsideration
of these findings at a later date.

He asked me what those words meant, and whether the fact that
his clients produced a lot of revenue was the kind of factor that would
permit a reconsideration. I said what those words meant to the best
of my recollection is that any taxpayer con come in and ask for recon-
sideration at any time he wants to, and change of circumstances or
any other circumstances is a basis for coming in and asking for a
reconsideration, But I'said I could not tell him my view as to whether
he was entitled to one or whether he was not entitled to one or whether
any facts that he had in mind warranted a change, and I did not want
to get into it, it was improper for me to do so because I was o privats
citizen,

~ Idid not want to comment on what I had said or had recommended
in an official capacity after I returned to private Jife,

I then called Secretary Dillon and I said, “Mr, Clifford has called
me and this is what I said and this is what he said,” and I just wanted
to be very clear on the subject. Then subsequently I talked with——

Senator Gore. Before we leave the conversation with Clifford, what
else can you recall about the conversation ¢

Mr, Knteur. That is all I recall. :

Senator Gore. Did he mention to you the possibility of you playing
gome role in reconsideration ¢

Mr. Kn1euT. He said when I took the position I did, he said, “Is
the Secretary going to call you back and decide this thing ¢”

Senator Gore. Hesaid what, now?
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Mr, Xntanr, “Is the Secretary going to call you back and decide
this thing ¥’ and X said “I havenoiden.”

Senator Gore. So you find he had this idea too?

Mr. Kntoter. I do not know, I think he asked me because I re-
fused to comment. I think it was a logical extension of my stating
my own position as a private citizen it was improper for me to get
involved in the matter. .

Senator Gore. You now recall something else about the conversa-
tion that you did not a few moments ago recall. Upon reflection, can
you recall any other question My, Clifford submitted to you or state-
ment made to you !

Mr. Knrteirr. No, and I do not believe that I said anything differ-
ently than I said the first time, Senator.

My position was that I did not want to become involved. It was
not proper for me to become involved because I was a private citizen
mf;id‘hl" no business commenting on what I had done as a public
ofticial.

Senator Gore. Now when he asked you if the Secretary was going
to call_you back—-

Mr. Knionr. He did not ask me if the Secretary was going to call
me back.

Senator Gore. Just what did he say in that regard?

Mr. Knronrt. He did not say anything. When I said it was not
groper for me to comment, he asked me did that mean I was going to

o called back by the Secretary to act on the matter. I said, “Not so
far as I am aware.”

Senator Gore. Insofar as you can recollect now, did this conclude
the conversation between you and Mr., Clifford?

Mr. Knienr. Yes, it concluded it.

Senator Gore. Now, will you relate to this committee your conver-
sation with Secretary Dillon?

Mr. Kn1onr. I then called Secretary Dillion and told him I had
been called by Mr, Clifford, and what I had said.

Senator Gore, And what was tho response?

Mr, Knieur. I am sorry, I just plain do not recall. He made no
particular response. ,

Senator Gore, Did Mr. Clifford suggest you call the Secretary or -
request you to call the Secretary

Mr. Knigar. He did not. I called the Secretary to make plain
what I had been asked by Mr, Clifford, and what I had said to him.
Since I had been asked about this and I felt T ought not to get involved,
I wanted to make clear that I had talked about it and stated I did not
want to be involved.

Senator Gore. Did you relate to the Secretary that Mr. Clifford had
inquired if your attitude meant that you would be called back by the
Secretary to negotiate on this matter?

Mr. Kxieut, I do not recall whether I did or not, Senator. I just
plain do not recall. I may have.

Senator Gore. Do you recall whether this matter during the con-
versation was mentioned, referred to, alluded to in any way
whatsoever? ‘

Mr. Knieur, To the best of my recollection, I stated as precisely as
I could everything that Mr .Clifford had said to me to the Secretary.
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T do not recall the words that I used, but my recollection is that T
stated ns precisely as I could to the Secvetary exactly what was said
to me,

Senator Gore, Which would have included his reference to the pos-
sibility of your being ealled?

Mr, Kntanr, As Isay, I do not reeall the words that T used. I be-
lieve I did this. I remember that my intention was to state as exactly
ns possible what was suid to me,

Senator Gore, Do you recall the response of the Secratary with re-
spect to your conversation with him?

Mr, Kxtanr, So far as my recollection goes, it was wholly noncom-
mittal, I do not know whether the matter had heen presented to the
Commissioner, My rvecollection i8 that the Secretary merely said,
“Phank you, Bob,” or something of that kind and that was it

Sennter Gore. Now, will you identify any other party, public official
or private, who diseussed this matter with yon before your ¢all from

the Secretary asking you to act as a consultant?

My, ICaenr, T know Assistant Seeretary Surrey talked to me about
it on the phone. 1 did not initinte any of these ealls, I want to be
clear ot that,

T helieve the Assistant Secretavy talked to me. T believe My, Stone,
or at least somebody on Surrey’s stafl who was thinking about the
question enlled me,

I believe my understanding of what had hn]ppened was that the
request for modification had heen presented to the Commissioner and
the people who were considering it in the Commissioner's office had
checked to see what the files, in the Treasury showed on it beeause
of my part in suggesting the condition and the people in the Treas-
ury were calling me to try to get the best of my recollection of what
it was about,

Incidentally, I was on the rolls of the Treasury as a consultant, I
suppose that they felt it was appropriate to call me in that light.

Senator Gore. You were already on the rolls of the Treasury as a
consultant?

Mr, Kx1anr. Yes, ”

Senntor Gore. What do you mean by “on the roll”?

Mr, Kxtatrr, All T know is I was told I was on the rolls as a con-
sultant. and from time to time I was consulted about things.

Senntor Gore. Did any of these parties, Secretary Surrey or any
of his nssistants, mention to you the possibility of you being asked
by the Secretary to act as a consultant on this matter?

Mr, Kxtairr. They may have, Senator, I seem to recall something
to that effect—someone wrestling with this problem, saying it in a more
or less joking fashion, that you may be called back on it yet, or some-
thing, but 1 do not remember the specifics, ‘

Senator Gore. Did anyone else by telephone, by letter, or orally men-
'“('i(;xx this application on the possibility of you acting as a consitlfant on
1t 7

My Kxtant, No.

Senator Gore,” Did you telephone anyone?

D‘?lh" Kxiaarr. The only person T telephoned about this was Secretary
dillon,

Senator Gore. This one eall to which you have alveady alluded ?
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Mr, Knitanr, Yes,

Senator Gore., Did Mr, Clifford call you again ?

Mr. Kytarr, I believe he called me tiice.

Senator Gore, About when was the second call from Mr. Clifford ?

My, Kn1arer, T donot reeall,

Senator Gore. Do you recall whether upon this oceasion also—-

Mr. Kntarrr, No, I believe the second call from Mr. Clifford came
nfter T had been selected and the Du Pont representatives were told
that I was going to come down on this and he ealled up to ask it there
were any pupers that he conld submit,

Senator Gore. You do not. think he called you again before?

My, Kxiarer, I do not think so.

Sengtor Gorr, Now relate to the committee the enll and the con-
vorsation, the eall from Seeretary Dillon and your conversation at
the time he requested you to come down and act s g constltant,

M, Kxtamr, My recollection is that he said that whoever was con-
sidering the matter was having diffienlty with it ; would I be willing
to come down and help out, serve as n consultant to the Commissioner

Senator Gone. Is that all you reeall about. the conversution?

Mr. Kntaner, Yes; 1 think that is just. about all the conversation
there was.

Senator Gore, And what was your response ?

Mr. Kntairr, My response was that 1 would have to consult with
Ewy f]ir&n and I would advise him. I ealled him back and said I would

e glad to.

Senator Gore. Did you call him back the same day?

Mr. Kntenut. I just do not recall, I think I did. T know that I
would try to give him an answer as quickly as I could and I assume I
called him back the same day.

Senator Gork, When did you come to Washington ¢

Mr. Kxtanr, I eane to Washington I think within a few days of
my being telephoned, because, as I recall, the Commissioner felt that
he wanted to get this matter wound up as quickly, as expeditiously
s gossible, and I eame in, I am told, on the fourth.

Senator Dovaras, January 4¢

Mr. Kntent, No; November 4, T came in, T went overall the files
that were available, that. could be assembled for me, which Mvr. Stone
Miss Holcomb assembled for me and I went through them. T askeg
for certain memorandums from the Commissioner on the question
of making clear the legal point on the discretion of the Commissioner
88 to how broad it was, and so on, and a variety of other points s a
preliminary to getting started on looking into this matter.

Senator Gore, How soon after you agreed to act as a consultant did
Mr. Clifford call you the second time?

Mr, Kniairr. T do not recall, but T am clear that when he called me
then he was doing what I gather he felt was a courtesy in saying, “I
understand you hiave been appointed. Is there anything I can fur-
nish? Isthere anything you would like us to do?” That kind of thing;
calling to assure me that he was going to cooperite and provide any-
thing that I might. cave to see, It was that nature of a call,

Senator Gore. During this conversation was there any mention

‘again of the amount of reventie realized as the possible basis of re-
consideration ? -
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Mr. Kntonr. I just do not recall, Senator. There may have been,
I was asked to conduct an investigation. I was going to have to get
information from the Revenue Bureau, I was going to have to ex-
amine the files, the record, and so on, and get information from the
taxpayer. I just do not recall at what point he made that statement.

enator Gorn, Do you know whether or not—— .

Mr. Kntarrr, The Iawyers for Christiana met with me, T met with
them once, but they were sending, submitting information that I
asked for, for consideration over the course of the week or 2 weeks
that T was considering the matter, and they certainly made their point
as to what they were contending for. ' ‘

Senator Gore, Do you know whether Mr. Clifford is the regular
counsel for Christiana Corp., or if he was employed with respect to
this particular issue?

Mr. Koot I know he was one of the counsel who represented
them in 1962.

Senator Douaras. Tn 1962¢

]Mrc.1 Knionur, In 1961 and 1962 when the bill was being contem-
ated.
P Senator Douveras. In 1961 or 19622

Mr. Kxtonr. Yes, sir; when the bill was pending, and also when the
rulings were being requested. They had a number of lawyers, and
I know that Mr. Clifford was one of them all through that.

Senator Gore. Who else called you or talked to you or communi-
cated with you between the time that the Secretary asked you to act
as a consultant and the time you came to Washington on the 4th ?

Mr, Kn1enur. I secured permission of the Commissioner——

Senator Gore. Which commissioner?

Mr. Kntent. Of Internal Revenue, the Acting Commissioner, I
believe it was the Acting Commissioner I secured permission from
him to bring back the carecr employee of the Internal Revenue Service
who had been assigned to assist me when the bill was pending before
the Congress, o man named Fisher.

Senator Axperson., What was the name?

Mr. Kntanr, Fisher, Armold Fisher. Arnold Fisher was an em-
})loyee of the Internal Revenue Service and he had been assigned to
relp me at the time the bill was pendin% before the Congress, and
also in connection with the rulings. He had some responsibility for
rulings and was the man assigned to me. He was very familiar with
this, and because, as I have said, I am not an expert on taxes, I wanted
to have a man who had been very familiar with the technical aspects
of this bill to help me out too.

And on top of that, as T say, I communicated with the f)eople that
Mr. Surrey assigned me, Mr. Stone and Miss Holcomb. I communi-
cated with numerous people in Revenue, representatives of the Chief
Counsel’s Office and representatives of the Commissioner’s Office who
were charged with this matter, to assist me, and they sat in on the
hearing that we held. ) '

Senator AnpergoN. 'Wag this prior to your coming to Washington ¢

Mr, Knierr. No, this was in—1I thought you said after Secretary
Dillon called me. ' | ‘

- Senator AnpersoN. And between his call and the time you came
to Washington on the 4th?
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Mr. Knionr. Well, between his call and the time I came to Wash-
ington on the 4th, I would guess that I talked only to the le
in the Treasury who were going to help me, and Mr. Fisher, in order
to get this thing organized for study. )

4 ggnntgr AnpersoN, When you came to Washington, whom did you
rst see

Mr. KnionT, I beliove the first person I saw was Assistant Secretary
Surrey, and the second person I saw was Mr. Stone, and the third
person I saw was Miss Holcomb, and I believe Mr. Fisher.

Mr, Fisher was in there somewhere. He came down from wherever
he was in New Jersey and joined me.

Senator AnpersoN., You did not confer with Secretary Dillon upon
your arrival ¢

Mr, Kn1anr, No.  After Secretary Dillon secured my consent to do
this, I believe he then was away during most of the time that I was
there. He was not in town and did not take any part in this,

Senator AnpersoN. When did you first communicate after coming
to ¥Vashi{;1gton with Mr. Clifford, or when did he first communicate
with you

Mr, Kni¢at, He called me I think to ask if there was anything he
could submit to help my consideration of this, the kind of thing I sup-
pose a lawyer normally does,

Senator AnpersoN. I gather he had——

Mr. Knteur, And then I believe I called him to see when would be
a convenient time for the Christiana representatives to meet with the
Revenue-Treasury representatives and myself in the Internal Revenue
Service. I wanted to fix a date so that they could come in and present
their, case and be questioned by the various representatives of the
Service and the Treasury on their case,

Senator Gore. Did you not confer with anyone from the Depart-
ment of Justice?

Mr, Kntaur., I did. I called two people in the Department of Jus-
tice to tell them what I was doing. One was Assistant Attorney Gen-
eral Oberdorfer who had been the Department of Justice representa-
tive testifying before the Congress when the bill was pending and the
person to whom I submitted the proposed condition at the time of the
1962 ruling,

I also called Mr, Orrick and told him what I was doing, and in each
case I wanted to know if they had any views or any objection or policy
considerations that ought to be weighed either way.

Senator Gore, Will you identify Mr, Orrick?

My, Knrent, Mr, Orrick is the Assistant Attorney General in charge
of the Antitrust Division, |

Senator Gore, And what views did they communicate to you, either
Mr. Oberdorfer or Mr. Orrick? ' l |

Mr., Kntaur, Mr. Oberdorfer said he did not regard this as his busi-
ness at this time, which was consistent with the view he had really
taken back in 1962. In 1962 he did look at our condition, but then his
answer was they had no objection and he regarded this primarily as a
Revenue matter.

I told Mr. Orrick that T would want a view from him as to whether
the Antitrust Division had any interest in how this might be decided
either way. He said he would {ook into the matter.
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Subsequently I called him again, I had come to my own conclusions
based on Treasury considerations, Revenue considerations, I called
him to see if he felt deleting this restriction as to the last distribution
of General Motors shares by Christiana would have an adverse effect
from the standpoint of antitrust enforcement, and he said no.

Senator Gone, When did you Hrst meet personally with representa-
tives of Christinna Corp.? -~ .

My, Kntar, My recollection is that T met with them only once,
and that was on November 10, i, ,

Senator Gont. Where did this meeting occur? . .

Mr. Kxieirr, The meeting ocenrred i n meeting room of the Com-
missioner in the Internal Revenue Service.

Senator Gork, Who was present ? . , .

My, Ksaner, 1 will just vead from the list here. My, Gabig made
some notes. e is in the Tax Ruling Section of the Internnl Revenue
Service, e made a record of the meeting. He lists: Messrs, IKnight,
Fisher, special consultants: Messrs, Stone, Bonnell, and Miss Holcomb,
of the Treasury; Messrs. Davis, Tyree, and Muaslansky from the Chief
Counsel’s Oftice; Messrs, Boganrd and Gabig from tlie Tax Ruling
Section of the Internal Revenue Service and Messrs, Gemmill, Scott,
Watts, Shapiro, Grimes, and Sharon for Christinna.

Senator Gore., Mr., Clifford was not there?

Mr, Knterre, Mr, Clifford u.}l)pn..rentl y was not there.

Senator Gore, Ilow long did this meeting last? . .

Mr. KN, 1 called him to ask him to find a date in which the
Christiana representatives would be willing to meet or could con-
veniently meet, that was convenient for everybody. | )

Senator Gore. Will you relate the proceedings in general of this
meeting? }

, Mr. Kxtanr. T can read from some notes of Mr. Gabig. Commis-
.zlml\)gr Cohen has just handed me a memorandum prepared by Mr.
rabig,

Senator Gone, That is agreeable,

My, Kxtanrr (reading) :

Mr. Gemmill began the conference with a general digeussion of the history and
present eircumstanees of the case, It was stated that approximntely 10-to-11
pereent of the Christlana stock s held by tax-free institutions involving about
300 shareholders,  Approximately 40-to-50 percent of the stock to he distributed
by Christiana could e used in its redemption of Christiana stock held by tax-
exempt institutions (based npon n $100 fair market value of (General Motors and
$205 fafr-market value of Christiana). The offer to redeem Christinna stock
will be made to all the shareholders of Christiana,

The discusston went from this point to the two main issues

(1) whether or not redemptions were contemplated by Congress
(2) whether or not the $320-to-§470 million figures quoted by Congress
‘were absolitte figures or were based upon the then fair-market value of the
General Motors stock. .
_Christiana representatives felt the figures were absolute figures and that
Congress may have expected o dollars but gave no basis for the use of a speclfic
procedure or method of distethution, ‘They also pointed out that Christiana made
no representations of its intentions and that Justice originally did not want pro

rata distributions, bat did want non pro rata distributions to persons other than
the Du Pont famlly, ,

Treasury representatives felt the figures nsed by Congress were based on the
then fair-market value and that Congress wonld contemplate different tax results
at a different price range. Certainly Christiana and its shareholders wouldn't
pay the $470 million 1f the market fell out of General Motors, Why should they
not pay if the market riges?
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There was algo a discussion on the pass through of General Motors stock, This
discussion was along tho same vain as prior discussions in 1962,

It was brought out at the conference that in 1082 the Commissioner stated
he could not rule contrary to the fntent of Congress while performing administra-
tive dutles and that before exchanges would be approved, we should go to the
Joint comnmittee to find out thelr intent,

Senator ANpersoN, What was that lnst, please?

Mr, Kxtonr (reading) :

It was brought out at the conference in 1902, the Commissioner stated he
could not rule contrary to the intent of Congress while performing administra-
tive dutles and that before exchanges would be approved, we should go to the
Joint committee to——

Senutor ANpersoN. Did they finally go to the joint committee?

Mr, K~icrrr, No, sir,

Mr, Gemmill also commented that they had gone to the committee.

1t was briefly mentfoned that a letter would be made available on this matter
from the chalrman of the Senate Finance Committee.

Mr. Knight stated no opinion has been formulated on the revocation of a cavent
and that the following memorandum should be submitted.

1. The intlexible figure set by Congress.

2, Public benetlts involved In revoking the caveat,

Senator Gone. I must observe the position of the Treasury represent-
atives at this conference seems to be on ull fours with the position taken
by the Senator from New Mexico here and the position taken by Chris-
tiana corporation seems to be on all fours with the decision ultimately
rendered.

Mr, Kxtanrr, T think I asked all the Treasury representatives at this
meeting to do their best to take an adversary position against Chris-
tiana, beeause I felt that it was the only way to bring out the facts,

Senator Gonk. If you were called here to be a consultant on this by
the Secretary of the Treasury, and at this conference you hear the
Treasury officials state that it would not be proper to go contrary to
the legislative intent of the Congress without consulting the commit-
tee, the joint committee, why was it that you did not consult Senator
Byrd before making this recommendation ?

Myr, Kxionrr, This was a not that someone wrote of a conference in
1062,

Senator ANprrsoN, 10627

Mr, Kntanr, 1962, _

Senator AxpersoN, But you mentioned that—-

Mr, Kxtomre, There was no recommendation made by anyone to go
to the committee this time. I know in 1962 the Commissioner did not
£o to the committee. |

Senator ANperson. Would you be kind enough to read that section
again where it refers to the joint committee, and then it refers to the
chairman of the Finance Committee of the Senate, I believe. Read
it a little more slowly, will you, please. It is hard to follow you. It
refers first to the joint committee and then the chairman of the Fi-
nance Committee of the Senate. The Commissioner said certain
things.

Mr, Kxrenr (reading) :

It was briefly mentioned that a letter would be made available on this matter
from the chairman of the Senate Finance Commilttee.

I don't know who mentioned it, I don’t recall,
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Senator Axperson. Did you get n letter from the chairman of the
Senate Finance Committee?

Mr, Kntatrr, Not that I recall.

Senntor Axpereon. Who represented that there was going to be one?

Mr, Kviaier, Siv? )

Senator Anprrson, Who represented that there was going to be one?

My, Kxtarer, Tdon’t know, Tt doesn’t say.

Senator ANprrson, Weren't you there?

Mr, Knteur. I was there, I don’t even recall the stntement being
made,

Senator Sararirers, What is this date?

Mr. Kntanrr, This is Novembeér 10, 1964, at 2 o’clock, from 2 to 4 :30.

The Cuamorax, My name was mentioned in it?

Senator Ssyrarmrens, Your title, not your name,

Mr. K¥1arrr. Somebody said that a letter would be made available
from youn, but who said it I don’t know. It doesn’t appear, and I just
plain don’t recall, Mr. Chairman, that anyone said you were going to
give us a letter,

The Cramyan. I was out of the committee chamber when this
was mentioned. Did you say there was a letter from me?

Mr, Kn1eirr. Someone said that a letter from you would be made
available. ‘What they meant by it I just don’t know.

The Crramraan. I never wrote any letter.

Mr, Knionr. I don’t even recall it. I was asked if I held any meet-
ings on this subject, and I said yes, that I did, that there were repre-
sentatives from Secretary Surrey’s office, a number of them, some
representatives from the Chief Counsel’s office, there were three of
them, and representatives from the Commissioner’s office of which
there were two. The way in which this was run is this,

I asked the taxpayers’ representatives to present their case, and I
then asked the representatives from the various sections of Treasury
and Revenue to cross-examine the representatives from the taxpayer
to bring out the facts. This seemed to me to be the appropriate way to
conduct the hearing,

Senator Anperson. But in the course of this consideration you pro-
ceeded to read some notes made at the time by the person supposed
to be taking official niotes,

Mr. Knionr, He wasn'’t taking official notes. This is merely a re-
port he made to his boss, T guess.

Senator Anxperson, What would it take to make it official?

Mr. Knrotrr, What?

Senator Anprrson, Who did this?

Mr, Knranrr, A man named Gabig,

Senator AnpersoN. What was his position ?

Mr, Knrenrr, Tax ruling section,

Senator Anperson. He was an official, then?

Mr, Xn1errr, The Commissioner, the Chief Counsel, and the As-
sistant Secretary for Tax Policy were asked to furnish representa-
tives to question the taxpayers representatives to bring out the facts.

Senator Anperson. So he was there in his official capacity.

Mr, Knianr, He was there in his official eapacity.

Senator Anprreon, e prepared a memorandum ¢

Mr. Kn1enr, He prepared a memorandum,
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Senator AnpersoN. In the memorandum it said it would be wise to
take it up with the Joint Committes on Internal Revenue Taxation?

My, Knronr, No, sir,

Senator ANpErsoN, It doesn’t?

My, K~1a1rr. No, sir,

Senator ANperson. Read it again,

Mr. Kntemnrr, He reported that in 1962 the Commissioner had said
that before he would approve changes he would go to the joint com-
mittee to find out their intent.

Senator ANpersoN. So he would have done that.

My, Kn1oxrr. That is his report, I don’t know on what he based it.

Senator AxpersoN. But he didn’t do it.

Myr, Kn1euir, As far as I know he did not.

Senator ANpersoN., Why not?

My, Kn1cirr, Senator, I want to make this clear. All I did was
review the matter and submit a recommendation. I did not follow it
after I submitted my recommendations. Whether the Commissioner
went to the joint committee or not I just don’t know. My guess is he
gid}:lot beeause I think he felt it was a matter for the Cominissioner to

ecide.

Senator AnprrsoN. We would have to check with the Commissioner
on that then, Can you testify on that?

Commissioner Conen, I was not the Commissioner at that time, sir.

Senator AnprrsonN. Was there any at that time?

Mr. Knrtour., It was Commissioner Caplin.

Senator AnpersoN. This was a most fortunate time, wasn’t it, be-
cause it was between rounds,

. Mr. Knianr. No, sir, this was 1962 when Mr. Caplin was Commis-
sioner,

The Crairman, I didn’t write any letter.

Senator Gore, Mr, Chairman, we have——

Senator Smariirrs. As a matter of record there was a letter written
to you people asking for a report as to what happened.

enator Gore., But this was after the ruling.

Senator Saaruers, Yes.

Mr. Kn1aur, It was not submitted to me, the letter that was written,

Senator Smaruers. You had nlready gone back, that is right,

Senator Gore. Ilow long after this conference hefore you submitted
your opinion$ |

Mr. Knionrr, My opinion is dated November 20,

Senator WirLiams, What was the date of that conference?

Mr. Kntaur, The conference was November 10, :

Senator Gonre. Did you return to New York after the hearing before
you rendered your opinion ?

Mr. Knteirr, My recollection is that I made one or two trips to
Washington to check matters in the file and go over the papers sub-
mitted. We had asked Christiana to submit various papers on various
points. I had asked the Commissioner’s people to give me papers on
various points, and I came back and reviewed those two or three times.

Senator Gore. I know this is a small and perhaps unimportant
point, but I would be interested to know if you traveled at tlie expense
of your firm or at your personal expense,
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Mr. Kxtaurr, I traveled either at the expense of my firm or my per-
?onul expense, and I would guess it was probably a combination onﬁptehe
WO,

Senator Gore, Will you reeall?

My, Kxtanr, 1 believe it is a combination of the two, Normally it
would be at. my firm’s expense. I mean I have been nsked on & numn-
ber of oceasions as o private attorney to render assistance to the Gov-
ernment. of one kind or another, and when I have done so it has been
the policy of my firm whenever any of us are asked to do this to bear-
the expense, a flrm expense, which of course as o partner is also mine.

Senator Gore, Insofar as you now recall, at least a part of your
expense was borne by your firm,

Mr. Kx1enrr, Yes, and I am assuming it was because that is firm
})olicy. [ nay not have submitted slips for it, but it was borne either
)y my firni or by me.

Senator Gorr., With whom did you talk about this after this hearing:
on the 10th?

Mr. Kxteirr. T talked about it with the personnel of the Treasury,
perhaps one or two from the Service. I think I talked only with peo-
ple in the Treasury, Mr. Surrey, and Mr. Stone and Miss Holcomb,
and Mr. Fisher who was assisting me.

Senator Gore, You had no communication of any sort, further com-
munication with any representative of Christinna Corp.?

Mr. Kxtowrr. s far as 1 know, no, as far as I ean veeall. If T had
any at all, it was to ask where a paper was, and I think I may have
cafled Mr. Watts once to ask if he could please get in the paper as the
Secretary was pressing me to finish my report. e had given me a
deadline, and I wanted to meet the deadline if I could. I think I may
have ealled My, Watts, who was with Dewey, Ballantine, a lawyer for
(]"hristimm, and asked him to get in a paper for me if he was going to
doit, ,

Senator Gore, Will you identify him?

Mr. Kxtairr, Mr, Watts I believe is o partner of the law firm of
Dewey, Ballantine, and is one of the counsel for Christiana.

Senator Gore, You say the Secretary was pressing you for a report ?

Mr. Kxtgur, The Secretary said that he would like me to get my
report. finished by a certain date, I have forgotten when, I think it
was for the end of the month in any event,

Senator Gorr. When did you first talk to the Secretary about it. af-
ter coming to Washington, before the hearing on the 10th or after?

Mr. Kxtanr, T don’t think I talked to the Secretary about: it until
I had prepared my report and told him I had completed my job.

Senator Gore. Then how was he pressing you to complefe it?

My, Kxerir, Because when he asked me to do this, he said he would
like to have it done by a certain deadline, Senator.

Senator Gorr. Did he give a reason for that?

My, Kxtonr., Not that T recall. He just said he would like to have
it finished in expenditious time. He wanted to know that I could
devote my time to it right away, and stay with it until T had completed
it. That was the sense of his question. .

Senator Gore, Was there any discussion? Did this discussion eccur
at the time he asked you to become a consultant? -

‘Mr. Kxtanr, Yes, He gave me o deadline, either at the. time he
asked me or at the time I called him back and said I would do it.
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Senator Gore, Was there any discussion between you with vespect to
compensation for your services?

My, Knianir, No,

Senator Gore. Was there any mention made of reimbursement of
expense?

fr. Kntanr, I was told I believe—I don’t think Secretary Dillon
snid anything to me abont it. I was told by somebody in the Treasnry
that I could submit bills for reimbursement if I wanted, but as a mat-
ter of policy I have never done that. Whenever I have been asked to
help out on a problem I have borne it at my own expense or my firm's,
%‘hm‘e is no reason why I could not be reimbursed. I just didn’t ask -
for it.

Senator Gore. Did you return to New York to write your report ?

Mr, Knrtaner, Yes, sir,

Senator Gore, Who assisted you in the preparation of it?

Mr. Kntorrr. Well, all the People I have mentioned were assisting
me in the preparation of it. The final report. I wrote myself.

Senator Gone. Did they come to New York to assist yon?

My, Kniont, No, they did not.

Senator Gore. You called them from New York?

Mr. K~terrr, I talked to them by telephone, I think Mr. Fisher
may have come to New York, but the final deaft was my own, and I
did not circulate it. I merely submitted it to the Commissioner.

Senator Gonk. Did you send a copy to anyone?

Myr. Kntanr, T think T just submitted 1t to the Commissioner.,

Senator Gore. Are you confident you did not send n copy to
someone?

Mr. Xxterrr, T may have sent a copy to Mr. Carswell, specinl assist-
ant to Secretary Dillon, in case the Secretary was interested, but T
know that I was told—I can’t remember whether I did or not, but T was
told by Mr. Carswell that the Secretary was not interested and did
noi];. want to get involved in it because it was inconsistent with his
holicy.

1 Senator Gore. You did not make your decision known in any way
to any representative of Christiana ?

Mr, Kntar. No, I did not.

Senator Gonre, Are you aware that a representative of Christinna
did or did not know of your recommendation ?

Mr, Kntanr, I don’t know, My recollection is, and my very clear
recollection is, that I mailed this to Acting Commission Harding, and
my family and I then went off on a weelk’s vacation. o

Senator Gore. When did you communicate with Secretnry Dillon?

My, Kntour, I reported in to say I had completed it, I had met hig
deadline and the matter had been submitted to the Commissioner,

Senator Gore. In what manner did you report in ?

Mr. Kxtanrr, I believe I did this by telephone.

Senator Gore. Will you relate the conversation ?

Mr. Kntenr, Yes. I merely said, “Mr. Secretary, I have completed
my chore and I have submitted a letter to Mr. I‘Im'{iing, and I believe
it is on time and I am now going away. If you want to reach me I can
be reached out in Avizona.”

- Senator Gore., Did you indicate the nature of your recomniendation ?



106 Du PONT—CHRISTIANA

Mr. Kntenr, I just don’t recall, If I did, the Secretary made very
clear to me that he did not want to become in any way involved in this
because he had a policy against it.

Senator Gore, You have told us that.

Mr, Kx1atir. And whether I told him I decided for one or the other,
I just plain don’t recall. I don’t recall that I did.

| Senator Gore, The conversation must have been more extensive than
this.

Mr. Kn1anir, No, sir. I just called him up to tell him I had done
what he nsked me to do, to consider the matter and make a report to the
Commissioner, that I had submitted it on November 20, that I was
coing to be out of tow-., that if any further service was required of me
in connection with it, I wanted to leave my address as to where I could
be reached, because I would not be in my office for the ensuing week.

Senator Gore, And what did hesay?

Mr. Kn1aur. I was going out on parents’ day to my boy’s school in
Arizona. Hesaid, “Thank you, Bob.” I believe that is all he said.,

Senator Gore, When did you next discuss this with someone, and
with whom?

Mvr, Knranr, 1 believe at one point I ealled Commissioner Harding
from Arizona to see if there was anything further that would be re-
quired of me.

Senutor Gore. Inthe meantime——

Mr. Kxtenr. I have forgotten what day it was., About a week later.

Senator Gore. In the meantime you had communicated with no one
with respect to it ?

Mr, Kntenir. No. I wrote my letter and left. I did not communi-
cate with the attorneys for Christiana about it, and the reason I did
not is quite plain, Senator,

The Commissioner is perfectly free to follow or not follow my recom-
mendation and to modifgr itin any respect. There was no reason for me
to communicate with anyone.

Senator Gore. Do you have a copy of your recommendation to the
Commissioner?

Mr, Kn1out. I do,sir,

Senator Gore, Will you submit it for the record

Mr, Kniaur, Iwill, Ihave copies for every one, if you wish.

(The document referred to follows:)

Noveaser 20, 1064,
Hon. BERTRAND M. HARDING,
Acoting Oommissioner of Internal Revenue, Internal Revenue Building, 12th
Street & Constitution Avenue NW., Waeshington, D.C.

DeAr MR, CoMMI8810NER: This letter is in fulfillment of my appolntment as
special consultant to you to make recommendations with respect to the request
by Christiana Securities Co, that the Commissioner's ruling letter of October 18,
1962, be amended to eliminate therefrom the following condition :

“In addition to any other conditions which may be applicable to the following
rulings, they shall be of no force or effect in the event that any General Motors
shares Christiana now owns or hereafter acquires are exchanged by Christiana
for its own shares, * * % .

It 1s mf recommendation that Christiana’s request be granted, provided that
$470 million in Federal income taxes, estimated in accordance with standard
Treasury estimating procedures, shall have been paid or be payable with respect
to all dispositions of shares of General Motors stock made by Du Pont and

. Christiana pursuant to the final judgment in the case of United States v. B. I.
“du Pont de Nemours end Oompany, entered on March 1, 1962, in the U.8. District
Court for the Northern District of Illinols,
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I have examined the varlous documents submitted to you on behalf of
Christiana in support of its request, and have held a hearing attended by coun-
gel for Christiana and by representatives of your office, Including representatives
of the Chief Coiinsel of Internal Revenue, and by representatives from the Office
of the Assistant Secretary of the Treasury for Tax Policy. 1 have also examined
the proceedings of the U.8. Congress, and committees thereof, leading to the en.
actment of section 1111 of the Internal Revenue Code of 1934 with respect to
which the 1962 ruling letter was issued. Additionally, I have examined the
pertinent files of the T'reasury Departtnent and the Internal Revenite Bureniu
made available to me,

On the basis of the foregoing, I have come to the following conclusions:

(1) Before passing section 1111 of the Internal Revenue Code, the U.S. Senate
had a basts for assuming that the legislation would produce Federal income tax .
revenue in an nmount of not less than $470 million,

(2) The Senato was given this impression by representations made with at
least the deliberate acquiescence of Christiana Securities Co.

(3) 'I'he condltion set forth in the ruling letter of the Commissioner of Internal
Revenue was warranted by the facts and was a lawful exercise of hig discretion.

(4) If the condition were now to be removed, the U.8, Treasury would, under
any of the proposed modes of distribution of General Motors shares by Du Pont
and Christiana, realize in excess of $470 million in Federal income tax revenue at
the present market value for General Motors shares,

(5) "The reallzation of $470 million in Federal income tax revenue by the U.S.
Treasury would, in my judgment, meet the implied promise to the Senate made
by Christiana or its representatives,

(6) 1f the implied promise is met, there is no other publie policy to be served
in requiring Christinna to distribute the balance of the General Motors shares
held or to be held by it pro rata rather than by exchanging them for Christinha
shares, other than the production of more income tax revenue for the United
States. This conclusion is concurred in by the Assistant Attorney General in
charge of the Antitrust Division of the Department of Justice,

(7) There is no provision, either under section 1111 of the Internal Revenue
Code, or any other section of the Internal Revenue Code, or an{ regulation per-
taining thereto, or of the final judgment entered by the Chicago court that
would require Christinna to distribute the shares in question pro rata rather
than by offering them for exchange; indeed, a fair construction of the judgment
and of the pertinent statutes and regulations is to the contrary.

(8) Under the foregoing circumstiances, it would in my judgment, be both
improper and unwise for the Commissioner to use a ruling letter as an instrument
for producing more income tax revenue by making it difficult, if not impossible,
for the taxpayers involved to dispose of their property as they see fit, provided
sucleih disposition is not contrary to law nor in conflict with some other public
poliey. ‘

I am not persuaded by the argument that the implied promise to produce $470
million in taxes further implied a proniise to produce more than $470 million if
the market price of General Motors shares increased (as, in faet, it has),
because— ‘

(A) There is nothing in the record that materially supports an intention on
the part of Christiana to promise more than $470 million.

(B) The argument made by the proponetits of the bill in the Senate wag to
the effect that $470 million in 8 years was at least as desirable from the Govern-
ment’s point of view as somewhat less tax revenue spread over a period of 10
vears, and that the latter would probably be the situation if the relief biil were
not passed. 'The record, in my judgment, does not support a conclusion that the
Senate’s passage of the bill in any material way hinged upon its understanding
as to how Christiana would distribute the General Motors stock to produce $470
million in revenue, nor does the record, in my judgment, make useful speculation
as to how the Senate might have reacted had questions of fluctuntions in the
market been raised. Indeed, had these matters been deemed cruecial by the
Senate, 1t must be assumed that they would have provided for them in the
statute.

(C) It is my firm recollection, supported, In my judgment by the evidence
I have examined, that the condition was imposed not because the Senate or the
Congress. intended more than is contained in section 1111, but solely because it
seemed like an appropriate exercise of the Commissioner's diseretion to prevent
Christiana and its shareholders from obtaining the advantages of a Commis-

'
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stoner's rullng while, at the same time, taking positive action which womld
prevent_them from fulfilling representations made to the Senate,

(D) It {9 my judgment that the Commissioneér's condition iy satisfled, and
properly so, when the $470 million In taxes has beon pald, and that there 18 no
further reason for the Commissioner to attempt to deny Cheistinnn and Its share-
holders' rights permitted them under the statute and under the final judgment
of thir Chieago conrt,

I have also consldered very carefully whether grunting Chelstinna’s vequest
shotifil be nlgo conditioned upon the vecelpt from Christiuna’s glinreholders of
the roughly $151 milllon that they would be required to produee in Federal
income tax revenue to enahle the $470 mition ecommiiment to be met on the
basts of the enlenlntions ticed in 1962 by Chreistiana to reach the $470 million
figure. At present market prices, with no further pro rata distreibutions, it fs
estimated that these shareholders will have padd dpproximately $80 million.

In my judgment, there s nothing in the record to support the econclnslon
thut a subconunitmont was made on behalf of Chelstinna’s shareholders,  More-
over, I the Chrigtiinia shiareholders ave foreed to aceopt pro ratn dstribution of
enough shares of General Motors stoek to enable them to produce Federal
Income tax revenue in the amount of $151 million, the total amount of income
tax revenune produced by all distribittions made under the final judgment of the
Chicago court would, at present market prices, substantinlly exceed 8470 miltion,
To pursue logie to this end ix not wareanted by the fuets, and, indeed, would
be fneonsistent with the conclusgion that there was an tmplled proniise of a fixed
wmount of revemte, ‘

The condition T recommend imposing upon the granting of Christinna’s
request is perfectly feaxible. Counsel for Christluna state that Du Pont will
mauke its final distribution of General Motors shares to Christiana enrly in Janu-
ary 165, On the date when that is done, the market value of the shares dis-
teibitted may be veadily aseortained. With this information, one can, in accord-
ance with standard Treasury estimating procedures, caleulate the total wmotint
of revenue paid and payable with respect to dispositions of General Motors
shares by Du Pont and Christiuna pursuant fo the final jndginent of the Chlengo
conrt, If it is estimated that the taxes thus pald and payable exceed $470 mil-
Hon, Christiann will then have adequate time to flle {ts registration statement
and to take any action necessary to exchange or disteibute Hs shares prior to
Muy 1, 1065, the dendline for disposition set by the court, If the amount of
taxes puid or payable is less than $470 mitlion, Christinna will also have (ime
to arvangs for a pro rata distribution in aceordance with the condition of the
Connulssioner's ruling letter of October 18, 1962,

Respeetfully submitted, ;
Ronere ITunriNeron Kxioiur,
~ Senator Gore. T won't have time to read this. T know it is getting
Jate and T don’t want to hold you and the committee further.

Me, Kxtanr, Incidentally T would like to make a statement for the
record, heeanse T am not clear that T have any authority to give n copy
of my recommendations, since it is the property of the Commissioner,
but T secured permission in advance from the Commissioner to submit
it to the committee, . -

Senator Gore. One concluding question. Ts your recommendation
in any way based upon a doubt of legality or propriety of the 1962
letter ruling? L | ‘

Mr. Xxn1enr. No, it is not. In that letter to Mr. Harding, as you
will see, that T had no doubt, as to the propriety of the 1962 ruling.
I think you very correctly pointed out that the 1962 and 1964 rulings
really are based on the same concept.

Senator Gore. Thank you very much. Did the Acting Commis-
sioner communicate with you further before he actually signed the
letter ruling ? , .

Mr, Kxterrr, I don’t believe so.  Oh, yes, yes, either he or some
assistant of his, I forgot, which, did call to ask for a clarification of one
sentence in my letter to him. I think the question revolved as I recall
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on whether I thought the ruling ought to be issued in Janoary, I
have forgotten what it was, v ‘ |

e just asked me what I meant by some sentence, and it it had to
do with the time at which the ruling 1 was recommending should be
given, It was n technieal problem involving one gentence,

.;ﬁonn)tor Gonre, When were you first advised of the Commissioner's
ruling?

M f Kxntarrr, T was never advised specifically of the Commissioner’s
ruling.

Senator Gone. So when you submitted your recommendation, that
wag your final connection other thun the enll for elavification of o
sentence ? ‘

Mr, Kxtener, That is corvect. When T eame back to New York,
I again ealled the Commissioner and told him T was back in New York
in case that he needed anything further from me. My eall was merely
to keep him posted on where T was in case something fur'her was re-
quiredI of me, since T had been appointed s his consultant,

Senator Gore, This wus the total connection you had with this
matter?

My, Kntarer, That is covreet,

Senator Gonre, Thank vou, Mr, Chairman,

Mr. Kxwairr, My conneetion with thisended with my letter,

Senator Syrarners, My, Knight, just a couple of questions. 1 am
not quite clear as to the manner in which you were appointed as a
consultant to the Commissioner of Internal Revenue,

As T listened to you in response to the question of the Senator from
Tennessee, T somehow got. the impression, erroneously or rightly, that
Mr. Clifford had something to do with bringing you back down.

Mr, Kxianr, Nothing whatsoever so far as 1 am aware.  The only
thing that had to do with my coming down here was Mr, Dillon
asking me. e told me that he was adviged—I think by Mr. Surrey—
that 1t would be nseful if I were appointed as a consultant to the
Commissioner, e asked if I wonk’l be willing to be so appointed.

Senator Saavrners, That is what Secretary Dillon, said to you?

My, Kxiairr, That is correct.

Senator Satarners, T got the impression in vour answer to the
Senator from Tennessee’s question t}mt Mr. Clifford said something
to you to the effect that you would be brought back to Washington,
Is this true? ,

Mr, Kxtarrr, So far as I am aware, Mr, Clifford had absolutely
nothing whatsoever to do with my being brought back.

When Mr. Clifford asked me if I would care to express an opinion
as to what was meant in my 1962 letter, and I said I did not want
to get involved in it, and he said, “Oh, do you think you are going
to be called back on this thing,” and I said—-

Senator SymatHERS. So he asked you at that time, “Oh, you think
you might be called back™?

Mr. Kxierrr, That was the tenor of his statement,

Senator Sararners. All right.  Now let me ask you one other ques-
tion, As a lawyer, wm}ld you care to express an opinion as to the
legality of this first ruling that was made by you, and the Internal
Revente Service, in the light of the court’s decision of March 19627

45-218—-65——8
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Mr, Knrarrr, As a lawyer it is now my opinion and wasg then, that
the ruling was a legal and proper exercise of the Commissioner’s dis-
cretion, and was o lawful ruling. ‘

Senator Saarmuens. May I agk you a hypothetical question, Had
you been the attorney for the Christinna corporation, would you have
accopted that ruling or not? I say it is a hypothetical question,

Mr, Kntonr, Welly I will answer that this way, Senntor, I under-
stand that they have a number of legal opinions to the effect that
they could have made the distribution and disregarded that ruling,
and be sustained in a court.

Now I don’t think that affects the validity of the ruling. As a
matter of fact, I was of the opinion that they could probably make such
n nonpro rata distribution.

Senator Satarirers, Contrary to the ruling?

Mr, KnYorrr, That is right.

Senator Sarariers, Which you people had issued,

Mr, Kxtan, The sole concept. of the condition in that ruling was
that the Commissioner should not use hig discretion to issue a ruling
letter which wortld enable the taxpayers to make a nonpro rata dis-
tribution when it seemed to us that the only way in whieh, at the
market prices then prevailing, they could meet & moral commitment
they made to the Senate, was by a pro rata distribution. That was
the renson for it. It was the only feasible way of their nehieving the
revenuo mark which they had represented they would achieve,

Senator Sarariers. And as I understand your testimony, you en-
deavored to achieve that figure which you believed the Congress
thought should be brought in, and you did it in the face of and not-
withstanding the court decision ?

Mr, Knreirr, That is correct,

Senator Sararnrrs, Do you know at any time was there any private
or secret meeting that was held by you or any representatives of the
Internal Revenue Service, with the lawyers or representatives of the
Du Pont corporation of the Christiana corporation ?

Mr, Kxratrr. No.

Senator Sxtariers, Do you know whether any meeting of such char-
acter ever occurred ? |

Mr, Kxtairr. So far as I am aware, no secret meeting of any kind
occurred. No meeting oceurred on this subject other than the one
I have described on November 10, It was in effect an informal pub-
lic hearing.

Senator Saarners. Any other questions?

The committee will stand in recess.

Senator Gore. I hope that the Senator didn’t understand that I im-
plied any impropriety,

Senator Syarners, No, sir,

Senator Gore. As far as Mr, Clifford is concerned, he is a very
able lawyer and a gentleman. He is employed to represent Christi-
any, and he seems to have done a good job for them.

Senator Sxarmers, I don’t want to suggest by my questions that
I in any way imply or infer that the able Senator from Tennessee
had any such implications in mind. As the Senator knows, I have
nothing but great affection and respect for him. We sometimes dis-
agree,
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If there are no other (}‘uestions, the committeo will stand in recess

until further call of the Chair,

(The final judgment previously referred to follows 1)

UNitep Sratis Distnror Count, NowruerN DISTRIOT OF ILriNots, BASTERN
Drvisron

OIVIL ACTION NO., 40 O 1071

United States of Amorica, Platntiff, v. B, I. du Pont de Nemours and Company,
General Motors Corporation, Christiana Securitics Company, and Delaware
Realty & Investment Corporation, Dofendants :

FINAL JUDGMEN'T

At Chicago, Ilinofs, in sald Division and District, on March 1, 1062,

_ Plaintiff having filed its complaint herein on June 80, 1949, and 1ts amendments
thereto on July 28, 1952 and January 16, 1053; all of the defendants having
nlppenred and severally filed thelr answers to the amendment complaint denying
the substantive allegations thereof ; this Court, on Junuary 16, 1933, before
tho concluslon of the presentation of the Plaintif’s case, having entered an
order dismissing with prejudice the amended complaint ag to certain individual
defendants, and on Fobruary 16, 1958, at the close of the plaintifi’s case, having
entered an order dismissling without prejudice the amendeq complaint as to
certain additionnl individual defendants, and on December 9, 1054, after trial,
having entered a judgment herein dismissing this actlon as to all remaining
defendants; the plaintife having appealed In certain respects from such judg-
ment Insofar as it applied to defendants I3, I. du Pont de Nemours and Company
and General Motors Corporation, and for the retention of Christlana Securltios
Company and Delaware Realty and Investment Corporation as defendants for
the purpose of framing adequate relief herein the Supreme Court of the United
States on June 8, 1057 having held that there was a violation of Section 7
of the Clayton Act by defendant . I. du Pont de Nemours and Company,
and in view of this determination having not decided the plaintift’s appeal from
the dismissal of the actlon under the Sherman Aet, and having reversed the
Distriet Court's judgment of December 9, 1054, and having denied the motion
of defendants Christiana Securities Company and Delaware Realty & Investment
Corporation for dismissal of the appeal as to them, and on July 16, 1057
having remanded the case to this Court for a determination after further
hearing of the equitable relief necessary and appropriate in the public interest
to eliminate the effects of the violntion offensive to the Clayton Aect; this Court
having held such further hearings and having on November 17, 1959 entered
1 judgment; the plaintiff having appealed from such judgment; the Supreme
Court of the United States on May 22, 1061 having vacated the Judgment except
the provisions enjoining du Pont from exerclsing voting rights in respect of
its General Motors stock, and on June 27, 1061 having remanded the cause to
this Court for further proceedings consistent with its opinion and this Court
having had such further proceedings; Delaware Realty & Investment Corporation
having been merged into Christiana Securities Company on February 24, 1961 ;
and this Court having jurisdiction over all shares of General Motors stock now
owned or hereafter acquired pursuant to the terms hereof by . I. du Pont de
Nemours and Company and Christiana Securities Company ] L

Now, therefore, it is hereby ordered, adjudged and decreed as follows:

I

For the purposes of this Judgment : 7 , o ‘ o

A. “Du Pont” means B, I. du Pont de Nemours and Company ; “General Motors"
means General Motors Corporation; “Christiana” means Christiana Securities
Company,

B, “General Motorg stock” means shares of General Motors stock of any class

having voting rights,

C. “Du Pont stock” means shares of du Pont common stock having voting
rights,

D, “Christiana stock” means shares of Christiana common stock having voting
rights,

E. “Gencral Motors stockholder” means any holder of record of General Motors
stock, '
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1% “Du Poit stockholder” meang any holder of record of du Pont stock,

G, “Christlana stockholder” menns any holder of record of Christiann stock.

11, “Member of the du Pont family”, as used In Appendix B to this Judgment,
menns gy Cheistinna stoekholder lsted in Appendix A to this Judgment, or any
individual whose nmmne I8 Heted In Appendix A as a beneflelary, without regard
to whether such stockholder or individual tx in fact 0 member of the du Pont

family,
11

In eonformity with the jndgment of June 8, 1957 of the Supreme Court, the
Judgment of thix Court of Decembor ), 1054, which dismissed the amended com-
platut finding no violntion of Section 1 or Seetion 2 of the Sherman Act or Seetion
7 df the Clayton Aet, I8 hereby vacated ns to du Pont and Genernl Motors ns
to those matters specified in the Notles of Appeal filed herveln on February J.
1535, and it §s bereby adjudieated that da Pont'y aequisition of General Motors
stock has violated Sectfon 7 of the Cluyton Act.

- 111

Du Pont and Chedstinun are ench hereby enjoined and resirained from aeqifr-
ing, directly or indivectly, any General Motors stock except sueh stoek as may be
distreibuted by Genernl Motors with respect to General Motors stock held by them,
or as may be acquired by the exereise of rights issued with respeet to s«uch
stock, or, in the eake of Christiana, such stoek as may be {ransforrved to it by
au PPont in complying with the divestiture requirements of Article VIII of this
Judgment, provided that any stock so acquired shall be subject to all of the
provizions of this Judgment {n the same manner and to the snme extent as if
du Pont and Christlana had owned such stock on the effective date of this
Judgment,

v

A, General Mators is hereby enjoined and restrained from knowingly having as
n director or employee In an exceutive capnelty any person who at any thme
ofter IFelnuary 15, 1000 has served as n director or officer of du Iont or
Chrixtinnha,

B. Du PPont and Chrigtlaun are each hereby enjoined and restained from
knowingly having ns a director or employee {n nn exeeutive capiaclty any
persan who at any time after Febraary 135, 1980 has served as a divector or offfcer
of General Motors,

(. Du Pont and Chreistiana are each hereby enjoined and restrained from
having as an officer or director any person who at the same time is serving as an
officer or director of General Motors, and from knowingly having as an employee
in an executlve capnelty any person who is at the same thme an employee in an
executive eapactty of General Motors,. .

. Du Pont and Christinua and thelr officers and dirvectors arve ench hevehy
enjolned and restrained from nodnnting or designating any person for election
as a director of General Motors and from proposing any person for a position ns
un offfeor of General Motors, «

. 'The provisions of Paragraphs A and B of this Arttele IV shall cense to
apply on the tenth anniversary of the effective date of this Judgment,

A4

So long as du Pont or Christiana owns, directly or indirvectly, any General
Motory stoek, du Pont and General Motors are enjolfied and restrained from
entering into any contract, agreement or understanding between them which
requires General Motors to purchase from du Pont any specified percentage of
its requirements of any product, VI

A, Du Pont and Christinna, and all persons who are directors or officers of
du Pont or Christiana, are each herehy enjoined and restrained

(1) from exercising, directly or indirectly, voting rights in respect of

General Motors stock which they or any of them hold of record or have the

power to vote or the power to direct the vote, or would have the power to vote

under the provisions of Article VII of this Judgment, and from attempting

to influence, directly or indirectly, any person in any manner with respect to
exercising voting rights in respect of any General Motors stock;
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(2) from using or attempting to use, directly or indivectly, the stock
owhership of du Pount or Christiana In General Motors to Ihfluence or control
General Motors in any manier whatsoever ,

Providcd, howerer, That nothing in this paragraph shall prevent du Pont from
1}301-{01'1‘111111,; acts required to be performed by the provistons of Artlele VII of tlils
Judgment, ‘

B. Du Pont and Christlann, as appropriute, are eachh hereby dirvected to give
General Motors notice, promptly after the record date for each animunl or speclal
meeting of the stockholders of General Motors or other ocenslon on which General
Motors common stockholders are entitled to vote, of the names of the record
holders, ax of such record dute, of the General Motors stock which is not to be
voted tn complinnee with the provistons of Parvagraph A of this Artiele VI, to-
gother with an ldentifieatlon of the shares of General Motors stock beld by steh
record holders that are stibject to such provisions, Except us provided In Articte
VII of this Judgment, or unless otherwise direeted by thils Court or any other
court of competent jurlsdietion, Genernl Motors is hereby directed to disqualify
any record holder of General Motors stock named in such notice from voting,
elther {n person or by proxy, the shaves of General Motors stoek identifled therefn,
ut the annual or special meeting or other oceaston for which such notlee wus
given. General Motors shall be entitled to rely exclusively in complying with
this Artlele VI upon the notlées to be furnished to it by du Pont and Christtana.

(., The provigions of this Article VI shall remain effective so long as du Pont
or Christiana owns, directly or Indirectly, any General Motors stock.

VII

A, Du Pont shall authovize the exercise of the voting righits of the General
Motors stock held by du Pont in accordance with the provistons of Artlele 111
of this Judgment, by the du Pont stockholders as of the record date for the de-
termination of General Motors stockholders entitled to vote, in the manner pro-
vided in this Arvtiele VI, except that du Pont shall not anthorize the exerelseé of
votlng rights by Christiana or the officers or directors of du Pont or Christinna,
and except that such voting vights shall not be exercised in favor of the election
of uny person nominated, designated by, or held out in any way to be n repre-
sentative of du Pont or Christianu.

B. The number of shares of Generitll Motors stock held by du Pont to he voted
by each du Pont stockholder entitled to exerclse such voting rights shall be
determined, as of the record date for the determination of Genheral Motors stock-
holders entitled to vote, as follows

~The number of shares of Genernl Motors stock held by du Pont at such
date shall be divided by the number of shares of all du Pont stock outstand-
ing and which would be entitled to vote at n meeting of du Pont stockholders
as of such date, and each du Pont stockholder entitled to exercise the voting
rights of the General Motors stock held by du Pont shall be entitled to vote
the number of General Motors shares determined by multiplying the quotient
by the number of shares of du Pout stock owned of record by such stock-
holder at such date,

C. The followlng steps shall be taken prior to each annual or specinl meeting
of General Motors stockholders and prior to any other oceasion on which General
Muotors common stockholders are entitled to vote:

(1) Du Pont shall execute such instruments and take such other steps as
may be necessary to authorize each du Pont stockholder who is entitled to
vote the General Motors stock held by du Pont at the said meeting of the
stockholders of General Motors, or other oceasion, to vote, in the manner
herelnafter provided in this Article VII, the number of shares of General
Motors stock held by du Pont as determined for each such stockholder in
accordance with Paragraph B of this Article VII, and du Pont shall furnish
to General Motors evidence of such authorization in form satisfactory to
General Motors,

(2) Du Pont shall arrange to furnish to each such stockhiolder a copy of
the Notlce of Meeting, Proxy Statement, proxy or proxies (which will repre-
sent such number of shares of General Motors stock as are determined for
each such stockholder in accordance with Paragraph B of this Article VII
and shall be modifled or supplemented in such manner as to empower ench
such stockholder freely and effectively to exercise the voting rights with
respect to such shares of General Motors stock), and other proxy solieiting
materinl prepared by General Motors for distribution to its stockholders in
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connection with any annual or special meeting or any other oceaslon on which
General Motory stockholders are entitled to vote; shall arrange to furnish
to each such du Pont stockholder such materinl as has been prepared by
any person or group of persons making a sollicitation of General Motors
stockholders under and subject to u[;]pllenme regulations of the Securities
nind Ixehange Commission so as to achieve among such du Pont stockholders
substantially the same coverage as will be achieved among General Motors
stockholders by the person or grou{) of persons making such solieltation
shall arrange to inform each such du Pont stockhiolder of the approximate
number of shares of General Motors stock which the holder of each share of
du Pont stock is entltled to vote hereunder as such proxy holder; and shall
arrange to notify each such du Pont stockholder of his right In secordance
with the provisions of this Article VII, to vote as such proxy holder and the
means of exercising such right. . The aggregate number of shares of General
Motors stoek evidenced by such proxies shall be voted to the last full share,

(3) Du Pont shall also arrange to furnish to each such du Pont stock-
holder, @t or prior to the time it furnishes the proxy soliciting materinl for
cnch annual meeting of the stockholders of Generanl Motors, a copy of the
latest Annunl Report of General Motors,

(4) Coples of all stich material shall be furnished by du Pont to the
Agsistant Attorney General in charge of the Antitrust Division at the
same time as it is transmitted to stockholders of du Pont.

D. Du Pont and Genernl Motors are ench hereby directed to tnke all necessary
and appropriate action to facilities the exercire of voting rights of the General
l\ilr;m{;q stock owned by du Pont in accordance with the provisions of thly Ar-
ticle VII.

. The provisions of this Article VII shall remain effective until sueh time
as du Pont shall have divested itself of all General Motors stock ns required by
Artiele VIIT of this Judgment,

F, Within thirty (30) days from the entry of this Judgment the Court will
appoint a Monitor of the voting provisions of this Judgment. It shall be the duty
of the Monitor to ohserve the operation of such provisions and to report to the
Court followling each General Motors annual or special meeting, or other occasion
on which General Motors stockholders are entitled to vote, coples of which
report shall be made available to the parties hereto. Du Pont, Christiana and
General Motors are required to cooperate with the Monitor in the execution of
his duties. No information obtained by the Monitor in the execution of his
dutfes hereunder shall be disclosed except to the extent necessary in the prepara-
tion and submission of the reports to the Court provided for above and upon
written request of the Attorney General of the United States or his anthorized
representative, The Monitor shall provide all parties hereto with coples of all
information submitted in response to such requests. No information obtained by
means provided in this Paragraph F shall be divulged by any party, or by any
representative of the Department of Justice to any person other than a duly
authorized representative of the Department, except in the course of legal pro-
ceedings to which the United States of Ameriea i3 a party for the purpose of
securing compliance with this Judgment or as otherwise required by law.

viIt

A. Du Pont shall divest itself of all of the General Motors stock specified and
itemized in Paragraph B of this Article VIII by distributing such stock to its
stockholders (including non pro rata distributions in redemption of its own
stock), or, in the alternative, by disposing of all such stock by such methods or
combination of methods as it may select, such divestiture to commence within
ninety (90) days from the effective date of this Judgment and to he completed
no later than thirty-four (84) months from the date on which this Judgment be-
comes final (appeal time having run or appeal having heen completed).

B. The General Motors shares which shall be divested by du Pont pursuant to
Paragraph A of this Article VIII are:

(1) The 63,000,000 shares of General Motors stock now owned by du Pont.

(2) Any additional shares of General Motors stock which du Pont may
acquire as provided in Article IIT of this Judgment in respect of the 03,-
000,000 shares specified in Paragraph B (1) of this Article VIIT,
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C. The Court mukes the followlng findings with respect to the n plication of
the provisions of Public Law 87-408, enacted February 2, 1962, to this Judgment:

/(1) The divestiture by du Pont of all of the General Motors stock wlileh
it now has, and which 1t may acquire as provided in thig Judgment, in the
manner deseribed in Paragraph A of thig Article VIII {s necessary and ap-
propriate to effectunte the policies of the Clayton Act, ‘

(2) Tho application of Section 1111(a) of the Internal Revenue Code of
1954, as amended, 18 required n order to reach an equitable antitrust order
in this proceeding, ,

(8) The time for the complete divestiture fixed in this order is the shortest
perlod within which such divestiture can be executed with due regard to the
clreumstances of this particular case,

D. In effecting the divestiture required by thig Article VIIT du Pont shall
notify the Assistant Attorney General in charge of the Antitrust Division seven
(7) business days in advance of any disposition (except a disposition made by
sules on any registered stock exchange or by public offering), or, in the case of
any proposed disposition by exchange seven (7) business days in advance of
making of the exchange offer. Such notice shall include, to the extent then
known by du Ponit, the terms and conditions of the disposition, and the identity
of the prospective purchasor or transferee, provided, however, thit in the case
of disposition by distributions or the making of exchange offers to stockholders,
& notlce shall be sufficlent which includes, to the extent then known by du Pont,
the terms and conditions of the distribution or exchange offer and the {dentity
of the class or category of stockholders to whom the distribution or exchange
offer is to be made. In the event that the Assistant Attorney General in charge
of the Antitrust Division interposes an objection, such disposition or exchange
offer shall not be made until it has been first approved by the Court. No informa-
tlon as to any proposed disposition or exchange offer supplied to the Assistant
Attorney General in charge of the Antitrust Division pursuant to this Paragraph
D shall be divulged by Ay representative of the Department of Justice to any
berson other than a duly authorized representative of the Department, except in
connection with proceedings in which the United States is a party in which
objection is made to such proposed disposition or exchange offer, or as otherwige
reqiiired by law,

B, Du Pont shall, within thirty (30) days after each anniversary date of the
effective date of this Judgment, unttl it shall have divested itself of all General
Motors stock ag required by thig Article VIII, and within thirty (80) days after
the completion of the required divestiture, file with the Clerk of the Court and
serve upon the Assistant Attorney General in charge of the Antitrust Division a
report showing the number of shares of General Motors stock divested during
the period reported and the means of divestiture employed.

IX

A. Christiana shall, within three years from the date on which this Judgment
becomes final (appeal time having run or appeal having been completed), divest
itself of all the General Motors stock epecified and itemized in Paragraph B of
this Article IX in the following manner:

(1) Christiana may sell such number of shares of General Motors stock
as, in the judgment of its Board of Directors, is necessary to provide net
proceeds sufficient to pay the taxes imposed upon the receipt by it of Gen-
eral Motors stock from du Pont and any expenses and taxes incurred upon
the sale of the shares to be sold, S o

(2) Christiana shall distribute to its shareholders (including non pro
rata distributions in redemption of its own stock) the remaining shares of
General Motors stock required to be divested by it,

B. The General Motors shares which shall be divested by Ohristiana pursuant
to Paragraph A of this Article IX are:

(1) The 535,500 shares of General Motors stock now owned by Ohristiana ;

(2) Any shares of General Motors stock recefved by Christiana from du
Pont pursuant to Paragraph A of Article VIII of this Judgment:

(3) Any additional shares of Genoral Motors stock which Ohristiana may
acquire in respect to the General Motors shares specified in Paragraphs
B(1) and B(2) of this Article IX as provided in Article II1 of this Judgment.

C. Each person listed in Appendix A to this Judgment having signed and
filed, or hereafter signing and filing, with the Court a Submission to Jurisdie-
tion in the form attached as Appendix B to this J udgment, and each other person
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and orgap' .« on signing and filing with the Court such a Submissfon to Jurls.
dietlon wi - - sypeet to n transfer of Christlann or General Motors stock by a
puerson Usted i Appendix A, is hereby ordered and directed to take the actlons
speelfied In, nnd otherwise to comply with (he orders and directions of this Court
contalned In, such Submission to Jurisdletion,

D. Certifieates representing shares of General Motors stoek (excluding frac-
tlons) transferved pursuant to Paragraph A(2) of this Article IX to oieh
Christinna stockholder listed in Appendix A who has not signed and filed with
the Court n Submission to Jurisdiction in the form attached as Appendlx ¥ Tn
respeet of the shares of Christiana stock speclfied {n Appendix A shall be regis-
tered In the name of the Custodian to be appoitited by the Court within thirty
(30) days from the effective dnte of this Judgment or its nominee (unless {he
Christlnna stockholder entitled to recelve such shares shall deliver to the
Custodian duly execnted stoek powers satisfactory to the Custodinn relating
to such shares of Genernl Motors stock so as to make such certificntes good
dellvery, together with an {rrevocable direction to General Motors to dellver
cortiflentes gepresenting General Motors stoek that may bhe distributed by General
Motors with respect to such shares to the Custodian, in which event such certifi-
cates shall be registered in the name of such stockholder) and shall be delivered
by Christinna to the Custodian for the account of such Christlana stuckholder,
unless such stockholder has filed with this Court, with coples to the Assistant
Attorney General in charge of the Antitrust Division und to Christinnn, elthor
(1) a sworn statement. by the person listed In Appendix A as owning sueh
Christlann stock or by the then record holder of sueh Chrlstiann stock that the
shares of Christiuna stock are no longer owned by or held in trust for any person
Usted in Appendix A, a close relative of any such person, or uh organization
controlled by any such person or persons, or (1) a Submission to Jurisdietion,
by the record holder of such Christlnna stock, substantintly in the form attiched
as Appendix B to this Judgment, which Submission to Juvisdietion shall there-
upon become a purt of this Judgment and shall have the same force and effect
as an order of this Court direeted to such stockhelder: in which event such
stock cortifieates <hall be delivered to such stockholder registered in his nume,
In the event such sworn statements or Submissions to Jurisdiction are filed
with this Court in respect of all shaves of Christinna stock specifted in. Ap-
pendix A, the provisions of Paragraphs I and P of this Article 1X shall thereupon
terminate and be of no further éfoct.

E. The Custodian shall hold the shares of Genernl Motors stocks delivered to
it by Christinna pursuant to Paragraph I of this Article IX for the individual
~ accomnt of the Christiana stockliolder entitled to receive such shares, and up to
the ninth anniversary of the effective date of this Judgment shall deliver to any
sueh stockholder the shares of General Motors stock held for his account upon
the filing with this Court, with coples to the Custodian and to Christiana, of n
Submission to Jurisdietion by such stockholder substantially in the form set
forth in Appendix B, which Submission to Jurisdietion shall therettpon become a
part of this Judgment and shall have the same force and effect as an order of
the Court to such stockholder. Up to the ninth anniversary of the effective date
of this Judgment any person for whom the Custodinn holds certifieates for Gen-
eral Motors stock may direct the Custodian ( i) to deliver certificates for any
stich shares upon a sale or dondtion thereof and upon receipt by the Custodian
of ‘a sworn statement that the transferee is not a person listed in Appendix A,
il close relative of any such person, an organization controlled by any such
person or persons, or a trust in which any such person, relative or organization
has a beneficlnl interest, or of a Submission to Jurlsdiction from the transferee
substantially in the form set forth in Appendix B, the Custodian shall make such
delivery, or (i1) to deliver any such shares for pledge for a debt due not later
than sueh ninth anniversary with a finanelal fustitution, other than one listed
a8 a flduciary in Appendix A, and the Custodian shall make such delivery with a
direction to such financial institiution to redeliver such shaves to the Custodian
upon termfnation of such pledge. The Custodian shall give General Motors
timely notice before ench annual or special meeting of General Motors stock-
holders, or any other occasion on which such stockholders vote, of the record
holders of the shares of General Motors stock held in its custody in each case
with the number of such shaves and the serlal numbers of the certlficates repre-
senting the same. Al shares of General Motors stnck remaining in the custody
of the Custodian on the ninth anhiversary of the effective date of this Judgment
shall be sold by the Custodian in any manner in its absolute diseretion within
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the next followlng twelve-month period, subject to the terms and conditions of
the custodian agreement to be defined in the oyder to be entered by this Court
appomnting the Custodian, and the total net proceeds of all such sules, losy
expenses, shall within thirty (80) days after the completion of all such sales be
baid pro rata to the persons for whose individual account such sharves of General
Motors stock were held by the Custodian,

F. Genernl Motors 8 hereby dirvected to disqualify any holder of eneral
Motors stock named in the notlee received from the Custodinn as vequived in
Paragraph B of this Article IN from voting, cither in person or by proxy, the
shares of General Motors stock Identified therein at any annual or speetnl meet-
ing or other oceaston for which such notice is given.  General Motors shall be
ontitled to rely exclusively in complying with this Artlele IX upon the notice
to be furnished to it by the Custodinn,

G. Christinna is hereby divected to furnish to each of {ts offcors and directors
and to each person and Institution lsted In Appendix A a copy of this Juidgment,
with all appendixes, within (hiety (30) days following the entry of this Judg-
ment.  Any person listed in Appondix A who has not signed and filed his Sub-
mission to Jurisdietion Iy substantially the form of Appendix B may, on or before
one hundred and twenty (120) days from the date of the entry of this Judgment,
file with the Court, with n copy to the Asststant Attorney General in charge of
the Antitrust. Division, a petition that his name be removed from Appendix A,
Upon the expiration of the one hundred and twenty (120) days, the Court will
set all such petitions for prompt hearing, at which each petitiotier may show
cause why he should be removed from Appendix A in respect of all or any part
of the shares of Christiana stock listed therein opposite his name, If the Court
shall find, on the evidence tendered by any petitioner and by plaintiff herein in
opposition thereto, that the Inclusion of such petitioner tn Appendix A is unnec-
essary and inappropriate to the antltrust purposes of this Judgment, and is
inequitable, an order modifying Appendix A as to that petitioner will be entered,

I The Court makes the following findings with respect to the applicition of
the provisions of Publie Law 81403, enncted February 2, 1002, to this Juidgment ;

(1) The divestiture by Christiana of nll of the General Motors stock which
it now has, or which it may acqulre as provided in thisx Judgment, tu the
manner desceribed in this Judgment is necessary and appropriate to effectuate
the policles of the Clayton Act, A ,

(2) The application of Section 1111 (a) of the Internal Revenue Code of
1954, as amended, is required fn order to reach an equitable antitrast order
in this proceeding,

(3) 'The time for the complete divestiture fixed in this order is the shortest
nerlod within which such divestiture can be executed with due regard to
the elreumstances of this particular case, ‘ ,

L In effecting the divestiture required by this Article IX, Christinna shail
notify the Assistant Attorney General in charge of the Antitrust Division seven
(7) business days in advance of any disposition (except a disposition made by
stles on any registered stock exchange or by publice offering), or, in the case
of any proposed disposition by exchange seven (7) business days in advance of
the making of the exchange offer. Such notice shall include, to the extent then
known by Christiana, the terms and conditions of the dlsposition, and the identity
of the prospective purchaser or transferee, provided, however, that in the case
of disposition by distributions or the making of exchange offers to stoelkholders,
a notice shill be sufficient which includes, to the extent then known by Chirlstiana,
the terms and conditions of the distribution or exchange offer and the identity
of the clags or category of stockholders to whom the distribution or exchange
offer is to be made. 1In the event that the Assistant Attorney General in charge
of the Antitrust Division interposes an objection, such disposition or exchange
offer shall not be made until it has been first approved by the Court. No infor-
mation ns to any proposed disposition or exchange offer supplied to the Assistant
Attorney General in charge of the Antitrust Division pursnant to {his Paragraph
I shall be divulged by any representative of the Department of Justice to any
person other than a duly authorized representative of the Department, except
in connection with proceedings in which the United States is a par{y in which
objection is made to sueh broposed disposition or exchange offer, or as other-
wise requirved hy law.,
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J. Christiann shall within thirty (80) days after ench anniversary date of the
effective dante of thiy Judgment, untll it shall have divested ftsolf of all General
Motors stock as required by this Article IX, and within thirty (30) days after the
completion of the required divestiture, file with the Clerk of the Court and serve
upon the Assistant Attorney General in charge of the Antitrust Division a report
showing the number of shares of (General Motors stock divested durlng the
perfod reported and the means of dlvestiture employed.

X

A. For the purpose of securing compliance with thig Judgment and for no
other purpose, and subject to any legally recognized privilege, duly authorized
representatives of the Department of Justice shall be permitted, upon written
request of the Assistant Attorney General in charge of the Antitrust Division,
and on reasonable notice as to time and subject matter to du Pont or Christiana
at their respective prineipal offices ‘

(1) twinspect during office hours all books, ledgers, accounts, correspond-
ence, memoranda, and other records and documents in the possession or
under the control of du Poni or Christiana relating to any provisions of this
Judgment, during which time counsel for du Pont or Christiana, as the case
may be, may be present ; and

(2) subject to the reasonable convenience of du Pont or Christinna, and
without restraint or interference from them, to interview regarding any
such provisions any officer or employee of du Pont or Christiana, who, to-
gether with du Pont or Christiana, as the case may be, may have counsel
present, ‘

B. The Assistant Attorney General in charge of the Antitrust Division may
apply to this Court from time to time for an order, upon good cause shown and
after dve notice and opportunity for hearing thereon, authorlzing similar inspec-
tlon of records and documenty of General Motors and/or similar interviewing
of ofticers and employees of General Motors, for such purposes and within such
limits as may then be reasonably necessary to enforcement of this Judgment,

C. The Assistant Attorney General in charge of the Antitrust Division may
apply to this Court from time to time for an order, upon geod cause shown and
after due notice and opportunity for hearing thereon, requiring du Pont or
Christiana to submit in writing such report or reports with respect to matters
contained in this Judgment as may then be reasonably necessary to enforcement
of this Judgment, ‘

D. No information obtained by the means permitted in this Article X shall be
divulged by any representative of the Department of Justice to any person other
than a duly authorized representative of the Department, except in the course of
legal proceedings In which the United Stutes is a party for the purpose of secur-
ing compliance with this Judgment or as otherwise required by law,

X1

Jurisdiction is retained in order to enable any party hereto, or any person
enjoined or restrained hereby, to apply to this Court at any time for such
further orders, findings and directions as may be necessary or appropriate: for
the construction or carrying out of this Judgment; for the modification or ter-
mination of this Judgment or any of the provisions thercof; for the enforce-
ment of compliance therewith and punishment of any violations thereof; for
the determination and assessment of proper costs and allowances in this cause;
and in relation to any tax legislation heretofore or hereafter enacted.

The effective date of this Judgment shall be at 12:01 A.M,, May 1, 1962;
provided, however, thut the provisions of Articles VI and VII hereof shall
become effective immediately wtpon the entry of this Judgment,

Warrer J, LABUY,

. Judge of the United States Distriot Oourt.
CuicAco, InLINOIS, MARCH 1, 1962,

A A S Aot ey

e e T g
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APPUNDIX A Ohristiana
Name ahares

Irenee du Ponteeeeo.... e e e s e e 1 s e —————— - 542,400
Irene B, du Pont May.cvccuwcnmmacwmammas 0 e e e wnmmew 41,709
Margaretta du Pont Greenewalt..... e o e e e v 50, 977
Constance du Pont Darden...... —————— e e 0 4 e 138, 444
Marigna du Pont S11imAN. e cearv e e e et e 5 e 0 e 00, 518
Octavia du Pont Bredin. . oo c e e ——— e 86, 000
Luelle du Pont Flint. e —————— - s e et o s e e e 88, 440
Irenee du Pont, Jre e cc e o e 2 e e 0 e e wew 1185, 856
Henry B, du Ponteeccvaaaen. e 1 2 e 0 1 e 1 - 370,499
Natalle du Pont BEdmonds....awe.. ——— ————————— e e e e 44, 402
Mary du Pont Faulkner....... e e e v e ot o e e o bt et e 38, 156
Esther du Pont Thouron....eevea. o e om0 e e e e e e et e o 2 e 72, 308
Lammont du Polit, Jre o s oo o s e e e %, 401
Plerre 8. du Pont, T e e ot e e e e e e e ————— 28, 478
Tdith du Pont Riegel e ot e et e o e e o 2o et 46, 334
Reynolds du Pont. oo e e 1 e e 41t 50 2 e 1 2 B o e 9 0o 70, 602
S HALOCK QU PONE et et ee et i e o et et e 1885, 893
Lammont du Pont Copeland .o 338, 848
Willlam Winder Laird, Jre e e e e e e e . 100, 976
LOWISA Q' A, DO T e e e et ot e e e et et o B, 600
Renee Carpenter Draper........ e et e e e e e e e e 0 e e — 480
R. R, M, Carpenter, Jr . e cueme v me e et e e e e e e e e 11, 520
Tirnest No MaY o vcvccme ————— e o —————— e e o et - 03, 840
Crawford H, GreeneWall . e e e e e e e e e s e 58, 015
Henry ¥, SHHMAB v eiem i e ot e o e e ————————— 1,062
John B, Bredin.....-... et e e e o 40 o e 2 o o e e o 1, 200
Robert B, Flint.eaeen.. et o4 1 £ s o 2 k0 0 o e e 0 e e e et 1, 200
Barbara B, AU PONbe e e et ——— —— 410
Emily T, QU POt et e —————— c—— 560
George P. BIONAB . c s e e e e e e e e e e 8, 520
Mary W, du Ponte e e o et o e b e e e 1,219
Jane H, du Ponta...ce-n. e e e o e e e 1 1 e e 2 e B B 800
Katherine P, L. du PONte v wonnaae e e s e e e e e e o 8, 000
Virginia 8. QU Pont e e e e s 20, 609
H, Rodney Sharp. e e cucun - o v s v e o o e ot o e e ————— B, 140
Mary P, Carpenter...... —————— et e e 1 2 2 55 b S e 1 2 ok o 4, 000
Walter S, CArPENter, Il e o s e e s e 04, 238
A, Felix du Pont, Jreee ... —————— e o e 1 1 20 b 2 2t o 20, 286
B, Horbert Tinney e ev e ceaeee e e e e 0 e 20 e 0 b B 00 e 28

ANNA Mo D0 et e e e et e ot e e e e ]
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Niuntcr of
~ Name of stockholder (name of benefletary) ‘3;.’3"?5 “
Wilinlngton Trast Co Account No. 8588 (Bleanor du Pont Rust) oo 13, 462
Wilnington Trust Co, Account No, 3018 (Philip G, Rust) oo 49, 506
Wilmington Trust Co, Account No, 3080 (Robert B, FUnt) oo 23, 800
Wihmitigton Trust Co, Account No, 17580 (Endly 1% du Pont ) oo . U8, 818
Wilmington Trast (o, Account No, 1781 (lumilv T dn Pont) eeeeeens 3, 160
Wilmington Prust Co, Account No. 31038 (\'umnv Bdmonds) oo 1, 482
Wilmington Trust (o, Account No, 2005 (Nntalle Fdmonas) ceeo oo 03, 267
Wibiington Trust Co. Aceount No, 2085 (Natalle Bdmonds) oo . 14, 000
\\'ilmllmtnn Trust Co, and Margaret I, du Pont Account No. 4272
(NRUHE BAMONASY e et i e e s e 11,120
Wilmington T'rust Co, Account No, 3104 (\lm'v daa Pont Faulkier) ... 1,482
Wilmington Prust Co, Aecount No, 2004 (Mury du Pont Faulkner) ... b, 957
Wiliilngton T'rast Co. Account No, 2085 (Mary du Pont Faulkner | 16, 000
Wihnington I'rust Co. and Muargaret ¥, du DPont Aceount No. 4273
(MIry QUM FAUTKNOE) e e e it &, Hbo
\\’ilmlngmn Trust Co. Account No, 31056 (Isther du l’unt Thouron) ... 1,482
Wilinington 'I'rust Co, Account No, 2002 ( Exther du Pont Thouvon) .. 55, 257
Wimington Trust Co. Acconnt No, 4381 (Esther du Pont Thowron) ... 32, 944
Wihnington Trase Co, Account No, 2085 (EFxther du Pont Thouron) o 14,000
Wilmington Prost Co. and Margarel It du Pont Aceount No, 4274 ( Esther

A POt TROWRON ) e e et e e e e e e 8, R(H)
Wilmingion Trast. Co. Aceount No, 3106 (Lamntot du Pont, Jr) oo .. 1,482
Wilinington Trust Co. Account No, 2003 (Lammot du Pont, Jin)ooeoo nn, 257
Willington Trust Co. Account No. 2085 (Lammot du Pont, Jr).._.. 16, 000
Wilmington T'rust Co. and Margaret I*, du Pont Account No. 4275 (Lam-

IHOE AU PONE, TP e et et e 8, 060
Wilmingtor Prast Co. Account No. 3107 (Pierre S. di Pont, 111y e 1,033
Wilhtiington T'rust Co. Account No, 2006 (Plerre 8. du Pont, Y1) ______ a5, 207
Wilinington Trust Co. Account No. 20853 (Plerre S du Pont, 11T e 16, 000
Wilntington ‘Trust Co. and Margaret I, du Pont Account No. 4276 (Plerre

Sou Pont, T oo e e 7,040
Wilmington Trust Co. Account No. 3108 (Edith du Pont Riegel) ... 1, 482
Wilmington Trust Co, Account No, 2001 (Edith du Pont Riegel) eaeo.o hi, 257
Wilinington Trust Co. Account No, 2085 (1dith du Pont Riegel) oo 16, 000.
Wilmington Trust Co. and Margaret ¥, du ont Acmmlt No. 4277 (Edith

A Pont BICEO) oo e st ea e 0, 920
Wilthington Trust (o, Account No, 3110 {Reynolds du Pott) e 1, 482
Winiington Trust Co. Account No. 2098 (Reynolds du Pont) oo .___ i, ROT
Wilmington Trust Co. Account No. 2085 (Reynolds du Pont) oo 18, 000
Wilmington Trust Co. and Margaret I, du Pont. Accounnt No. 4278 (Rey-

NOIAS AN POIIE) oo ettt e e e e e e 10,720
Vilmingtml Trust Co, Accmmt No, 8318 (Katherine I I, du Pont) ... 3. 054
Wilniington Trust (o, Account No. 4878 (Margaret ¥, du DPont) _..._ . 138, 000
Wiliington Trust Co. Acconnt No, 3112 (Willis H. dn Pont) oo 1, 482
Wilinington Trust Co. and Margaret I, dn Poit Account No, 4270 (Willis

TE, 0 PONE ) o e et et e i e e 49, 040
Wilmfigton Trust Co. Account No, 4387 (Willis H, du Pont) _._..___ 12,403
Wiliniftigton Trust Co. Acconnt No, 4407 (Wiilis H. du Pont) .o ____ 9, 87K
Wilttington Crust Co. Aceount No, 4408 (Willis H. du Pont) ... 9, 378
Wilmington Trust C'o. Account No. 3221 (Willls . du Pont) ... _.. 369
Wilmington Trust Co. and \Inrmnret F. du Pont Account No. 4280 (Willls

CHL AU PONE) et e e 11,120
\\'!lmlngum Trust (o, Account No, 5062 (Willis I1 du Pont) oo _____ 4, 011
Wilniington Trust Co. Accotitit No, 2085 (Witlls H, du Pont) oo __ 16, 000
Wihiilngton Trust Co. Account No. 2195 (Painela C, Copeland).._.____. 06, 337
Willtington Trust Co. Account No, 1542-1 (Mary Laird Downs) ... 32, 088
Walter J. Laird, W, W, Laird, Jr,, and Joseph Chinn, Jr., as Trustees

(Mavy Latdrd DOWNS) oo e e e e et e 08, H11
\\’ilmiugtcm Trust Co, Account No. 1230-2 (Mary Latrd Downs) o.____. 49, 350
Wilmington Trust (‘o. Account No. 2371 (Mary Laird Downs) oo __ 152
Wilmington Trust Co. Account No. 2371 (Willinm Winder Laird, Jr. ) -- 152
Wilnitngton T'rust (‘o. Account No. 1542-2 (Alletta Laird Downs) .o _..__ 32, 988
Walter J. Lafrd, W, W. Laird, Jr., and Joseph Chinn, Jr., as Trustees

(Alletta Laird DoWNS) o e e —— 69, 200
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Numher of

Chyiatiana

yame of stockholder (name of bencflolary) shares
Wilmington Trust Co, Avcount No. 1230-5 (Alletta Lulrd Downs) oo 44, 450
Wilmington Trust Co. Acvount No. 2871 (Alletta Lalrd Downs) ..o 152

Witmington Trust Co. Account No. 1542-4 (Wilhelmina Lald (raven) . 32, 088
Walter J, Lafrd, W, W, Laled, Jr, and Joseph Chinn, Jr,, as Trustees

(Wilhelntingnt LAaird Craven) m e cveccccmccc et c e s s - 71,877
Wimington Trust Co. Account No, 1280-8 (Wilhelmina Laled Craven). 44, 350
wWilmington Trust (o, Account No, 2371 (Withelniing Laird Craven) .. 152

Wilmington Trust Co. Account No, 1542-3 (Rosa Laird H. McDonald) . 32, 988
Walter J. Lalrd, W, W, Laird, Jr. and Joseph Chinn, Jr,, as ‘I'rustees

(Itosn Lafrd H, MceDonald) oo et e e om0 8 e 72,272
Wilmington "rast Co, Account No, 1280-4 (Rosn Laird L McDonald) -~ ), 350
Wilmington Trust Co, Account No. 2371 (Rosa Lalrd I, MeDonald) .. 152
Wihindngton Trust Co, Aceoint No, 3151 (Ada B, Sharp) ..o e 3,020
Wilmington Trust Co. Accoint No. 3150 (Bayard Sharp) cooae e 8, 000
Wilmington Trust Co. Account No. 1360 (Margaretta dn Pont Carpen-

0 ) o e e e et e e 1 5 o o o B o ot e 230, 449
Wilmington Trast Co, Account No, 1559 (Loulsa d'.\, Carpenter) ... 4073
Wilnmington Trust Co. Aecount No. 1106 (Loulsa d'A. Carpenter) ... B Y

Wilmington Trust Co. Account No, 15 (Renee Carpenter Draper) ... 74073
Wilmington Trast Co, Account No. 1105 (Renee Carpenter Dreaper) ... 32, 921
Wilmington Trust Co. Account No, 2082 (Rence Carpenter Draper) ... K000
Wilmlngton Trust Co. Account No, 28506 (Renee Cnrpenter Draper) ... 24, 000
Wilniington Trast Co. Aceount No, 1559 (Robert R. M, Carpenter, Jro) . 74 073
Wilmington Trast Co, Account No, 1107 (Robert - M, Carpenter, Jr,y o 32,022
Wilmington Trust Co. Accownt No, 2887 (Robert R, M. Carpenter, Jr.) . 24, 000
Wilmington Trast Co. Aceount No, 1559 (WiHlinm Kemble Carvpenter) .. T4, 072
Wilniington ‘Trust Co. Account No, 1108 (Willlam Kemble Carpenter) .. 32, 922

Wilndngton "rust Co. Account. No, 2105 (A, Felix du Pont, Jr) ooaeeos 32, 000
Wilmington ‘frast Co. Account No, 2227 (A Felix du Pont, J14) e 34, 440
Wilmington Trust Co. Accoumt No, 3082, A, Felix du Pont, Jr. and George

S, Lebsure, as Trustees (A, Felix du Pont, Jr) oo 23, 600
Enle L. oadu POM e ——————————— e e e 17, 600
TTEONEY 1%, QU PO ettt e e 81, 600
Margiret C, Poyton oo e 480
Longwood Foundation, INCa o mowocmc e et et et e o 505, 045

APPENDIX B

UsItep Stares Disrrier Counrr, Nortiery DISTRICT 0F ILLINOIS, ISASTERN
DivisioN

CIVIL, ACTION NO. 40 C 1071

United States of America, Plaintiff, v. B. I. du Pont de¢ Nemours and Compuny,
General Motors Corporation, Christtane Securitics Company, and Delaicare
LRealty & Investment Corporation, Defendants

SUBMISSION TO JURISDICTION

The undersigned hereby submits to the jurisdiction of this Court in the above
captioned cause for the purpose of becoming bound by the provisions of the
Final Judgment set. forth herein, and for no other purpose, vid.:

1. he undersigned stockholder of Christiana iy horeby enjoined from voting
any shares of Genernl Motors stock such stoekholder has received or may recelve
in respect of the shares of Christinna steek set forth opposite the name of such
stockholder in Appendix A to sald Judgment,

2, The undersigned stockholder of Christinna s hereby ordered to dispose,
within ten (10) years after the effective date of said Judgment, of all right,
{itle and Interest, legal and benefielnl, in all shares of General Motors stocek
(exeluding fractlons) suech stockholder has received or may receive in respect
of the shares of Christiana stock set forth opposite the name of such stoekholder
in Appendix A to sadd Judgment : Provided, hosweerer, That such disposition shall
not be made by private sale or by gift to any member of the du Pout family
lsted in sadd Appendix A, to a cloge relative of any such member, to an orgauni-



122 DU PONT—CHRISTIANA

zatlon controlled by any such member or membors, or to a trust in which any
such member, relative or organization has a benefielal interest, unloss such meni-
ber, relative, organizatlon or trustee of such trust shall have signed ana filed
with the Court, with a copy to the Assistant Attorney General in charge of the
’Antltrust Division, a Submission to Jurisdiction in a form simllar to this
nstrument,

3. The undersigned stockholder I8 hereby ordered, at or before the expiration
of thirty (80) days after each anniversary of the effective date of this Judgment,
to file with the Court a written report signed by him showling, in the case of each
disposition of sharex of General Motors stock pursuant to paragraph 2 ahove in
the 12 months preceding such anniversary date, the number of shares disposed
of, the nature of the transaction, the approximate date of the transaction, and
the person, If known, to whom the disposition was made, with coples to the
Assistant Attorney General in charge of the Antitrust Divislon and to Christi-
ana: Provided, however, That no report shall be required if no disposition was
made by the undersigned stockholder in such 12 month period.

4. The provistons of paragraphs 1, 2 and 8 above shall apply to all shares of
General Mosors stock (excluding fractions) which have been recelved or may
be received by such stockholder by way of stock dividends, split-ups, or the
exercise of rights issued by General Motors in each case in respieet of the shares
of General Motors stock referred to in sald paragraphs 1, 2 and 8.

5. The undersigned stockholder is hereby enjoined, untll such time ag
Christiana shall have disposed of all General Motors stock, from Qisposing by
private sale or by gift of anz' part of the shares of Christiana stock set forth
opposite the name of such stockholder in Appendix A, to any member of the
Du Pont family listed in Appendix A, to a close relative of aty such member,
to an organization controlled by any such member or members, or to a trust in
which any such member, relative or organization has a beneficial Interest, unlegs
such member, relative, organization or trustee of such trust shall have signed
and filed with the Court, with a copy to the Assistant Attorney General in charge
of the Antiturst Division, a Submission to J urisdiction in a form similar to this
Instrument, The singular number as used hereln shall include the plural,

Stgnature of Stookho’lder.
(Acknowledgment)

Unitep STATES DistrIOT Courr, NORTHERN DISTRICT OF IrLivors,
EASTERN Divisron

CIVIL, ACTION NO., 49 C¢ 1071

United States of America, Plaintiff, v, E. I. du Pont de Nemours and Company,
General Motors Corporation, Christiana Securities Company, and Delaware
Realty & Investment Corporation, Defendants

STIPULATION

It is hereby stipulated by and among the United States of Amerlca, E. I. du
Pont de Nemours and Company and Christiana Security Company that they will
Join in preposing to the Court the attached Order amending the final Judgment
entered herein on March 1, 1962, and the entry thereof without further notice.

Paun A, Owens,
For the United States of America.
0. A, Herwry,
For E. I, du Pont de Nemours and Company.
WiLLie Bushiy,
' For Christiana Securitics Company.
No Objection:

For General Motors Corporation.
Dated:

.

¥ amem e eegeet o e ar  a o me e
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UNITED 8rATES DIgTRIOT COURT, NORTHERN DISTRIOT OF TuLanora,
EASTERN DivigsioN

CIVIL, ACTION NO. 40 0 1071

United States of Ameritea, Plaintiff, v. B. I. du Pont de Nemours and Company,
Goneral Motors Corporation, Christiuna Seouritics Company, and Delaware
Realty & Investment Qorporation, Defendants

ORDER

On the consent of all parties it is hereby

Ordered, adjudged and decreed that the Final Judgment entered in Civil
Action No., 40 C 1071 on March 1, 1062, be amended as follows :

Article IX, Paragraph O to read: ,

“Each person listed in Appendix A or Appendix C to thlg Judgment, having
signed and filed with the Cowrt a Submission to Jurisdiction substantially in
the form of Appendix B to this Judgment, and each other person slgning and
filing with the Court & Submission to Jurlsdiction with respect to a transfer of
du Pont, Ohristlana or General Motors stock by a person listed in Appendlx A
or Appendix O, i3 hereby ordered and directed to take the nctions specifled in,
and otherwise to comply with the orders and directions of thig Court contained
in, such Submission to Jurisdiction.”

Artlele IX, Paragraphs D, B, I and G to be deleted from said Judgment.

Article IX, Paragraphs H, I and J to be redesignated as Article IX, Para-
graphs D, B and F, respectively.

IT IS FURTHER ORDERED, ADJUDGED and DECRBED that said Final
Judgment be amended by the addition thereto of the attached Appendix O.

IT IS FURTHER ORDERED, ADJUDGED and DECREED that except as
modified above the provisions of the aforesaid Final Judgment are heteby ex-
pressly reaffirmed, in the light of the modifications ordered above, and remain
in full force and effect,

/8/ WALTER J, T.ABUY,
United States District Judge.
Dated: April 26, 1962,

APPENDIX C
Oariana
Name of stockholder (name of beneflelary) shares
Bank of Delaware Acct. No, 5188 (H. R. Sharp, Jr., Bayard Sharp and
Univ, of DelaWare) « oo oo e e 329, 212
Bank of Delaware Acct, No, 5189 (H. R. Sharp, H, R. Sharp, Jr., and
Bayard SHAID) c e 230, 449
Bank of Delaware Acct. No, 6629 (Crawford H, Greenewalt) _.____._ 1,610
561, 271
* * » * * - .
Number of
Du Pont
shares
Delaware Trust Co. Acct. No. TA 218 (Willlam du Pont, Jr.) ... 98, 800
Delaware Trust Co. Acct. No. TA 219 (Marion du Pont Scott) ... 154, 000
Delaware Trust Oo. Acct. No. TW 246 (Willlam du Pont, Jr, and
Marion du Pont 8cott) oo 1,162, 588
Longwood Foundation, InCo e i - - 11, 525
1, 426, 913
. » * . e | . .
Number of
General Motor
shares

Longwood Foundation, INCa e oo 322, 224
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Usrrep Srates Digrrer Counrt, NORTHERN IISTRIOT oF ILLINOIS, IASTERN
DivisioN

CIVIL ACTION NO, 40 € 1071

Untted KStates of Ameriea, Plaintiff, v. 1. 1. du Pont de Nemonrs and Company,
tieneral Motors Corporation, Christiana. Securities Company, and Delaware
Realty & Investment Corporation, Defendants

SUBMISSBION T0 JURISDICTION

The undersigned hereby submits to the jurlsdiction of this Court fn the above
captioned ennse for the purpose of hecoming boutd by the provisions of the Final
Judgment set forth herein, and for no other purpose, viz.,

1. T'he undersigned is hereby enjoined from voting any shares of General
Motors that are set forth opposite its nnme in Appendix ¢ to sald Judgment
or that it may recelve in rexpect of the shares of du Iont or Chyistinna stock
set forth oppdsite its nume in sald Appendix (.

2, The undersigned is hereby ordered to dispose, within ten (10) years after
the offective date of satd Judgment, of all right, title and intevest, legal and
benetlelnl, in all sharves of General Motors stock (exceluding fraetions) that are
sot forth opposite its name in Appendix € to saild Judgment or thit it may re-
cetve In respect of the shares of du Pont or Cheistiana stock set forth opposite
it name I said Appondix C: Provided, howerer, "Phat such disposition shall not
be made by privite sale or by gift to any person listed in Appendix A or Appendix
¢ to sald Judgment, to a close relative of any such person, to an organjzation
controfled by any sueh person ov persons, or to a trust in which any such
poerson, relative or organization has a beneficlal interest, unless such person,
relative, organization or trustee of such trust shall have signed and filed with
the Court, with a copy to the Assistant Attorney General in Charge of Antitrust
Diviston, a Submisston to Jurisdietion in a form similar to thig instrument,

3. The undersigned is hereby ordered, at or before the expiration of thivty
(30) days after each annlversary of the effective date of this Judgment, to file
with the Court a written report slgned by it showing, in the case of each dispo-
sttion of sharves of General Motors stock pursiant to paragraph 2 above in the
12 months preceding such anniversary date, the number of shares disposed of,
the nature of the transaction, the approximate date of the transaction, and the
persom, if known, to whom the disposition was made, with copies to the Assistant
Attorney General in charge of the Antitrust Division: Provided, howerver, That
no report shall be required if no disposition was miude by the undersigned in
such 12 month period.

4. The provisions of paragraphs 1, 2 and 3 above shall apply to all shares of
General Motors stock (excluding fractions) which have been recelved or may be
received by the undersigned by way of stock dividends, split-ups, or the exercise
of rights issted by General Motors in each ease in respect of the shares of Gen-
eral Motors stock referred to in safd paragraphs 1, 2 and 38,

5. "The undersigned is hereby enjoined, until such time as Christiana shall have
disposed of all General Motors stock, from disposing by private sale or by gift
of any part of the shares of Christiana stock set forth opposite its name in
Appendix C, and until such time as du Pont shall have disposed of all General
Motors stock, from disposing by private sale or gift of any part of the shares
of du Pont stock set forth opposite its name in Appendix C, to any person listed
in Appendix A of Appendix C, to a close relative of any such person, to an organi-
zntlon controlled by any such person or persons, or to a trust in which any
sueh person, relative or organization has a heneficial interest, unless sueh person,
relative, organization or trustee of such trust shall have signed and filed with

T,
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the Court, with a copy to the Assistant Attorney General in Charge of the Anti-
trust Division, a Submission to Jurlsdiction in a form similar to this instrument,
The singnlar nomber as used herein shall include the plural,

By ——,
STATE OF DELAWARE,
County of New Castle, ss;

Be it remembered that on the —...._____ day of April, 1062, personally ap-
peared before me, the Subseriber, a Notary Public for the State and County
aforesnid oo oo ) e ——— » Trustees as deseribed in the foregoing
Instrument, known to me personally to be such, and acknowledged that he duly
executed sald instrument on behalf of .. ______ - A48 such Trustee.

In Witness Whereof, I have hereunto set my hand and seal of office the day
and year aforesaid,

Notary Public.

(Whereupon, at 5 p.m., the committes adjourned, subject to the call
of the Chair.)

46-218—65——9
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WEDNESDAY, MARCH 24, 1085

U.S. SeNATE,
Commrrrets oN FINANCE,
Washington,D.C.

The committes met, pursuant to notice, at 10 a.m., in room 2221,
New (?enate Office Building, Senator Harry Flood Byrd (chairman)

residing.
g Presex%t: Senators Byrd, Long, Smathers, Douglas, Gore, Talmadge,
Williams, Bennett, and Morton.

Also present . Elizabeth B, Springer, chief clerk,

The Cuamyan, The first witness is the former Commissioner of
Internal Revenue Mortimer Caplin.

STATEMENT OF MORTIMER CAPLIN, FORMER COMMISSIONER OF
INTERNAL REVENUE

Mr. Carrin. Mr. Chairman, it is a privilege to be back before this
committee again.

I have no formal statement. I received word that the committee was
anxious to discuss the Du Pont and Christiana ruling and I am avail-
able to you, Mr. Chairman.

Mr. Chairman, needless to say I have been back in private life since
July 10, 1964, and have no official connection with the Government.
Iam enga%_cjd in the practice of law here in Washington.

Senator Lona. May I say, Mr. Caplin, I think you did a fine job
while you were there. I was sorry to see you leave and am glad to
have you back.

Mpr. Caruin. Thank you, sir.

The CuaAmrMAN. I am very proud that Mr. Caplin is a Virginian
who made a great record. '

Mr. Carrin. Thank you, sir.

The CrarrmMan. Do you desire, Senator Gore, to make a statement ?

Senator Gore. I wanted to ask him some questions. I will wait until
my turn,

The Cramman. If it meets with the approval of the committee
Senator Gore is recognized at this time.

Senator Gore. Mr. Caplin, have you had an opportunity to refresh
your memory concerning the letter rulinﬁlmade by you in 1962 with
respect to the distribution of General Motors stock by Christiana

O i
r. CarLIN. Ihave toalimited extent, Senator.
127
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I have tried to locate the key documents. I have checked them. I
had an informal discussion with some of the people in Internal Reve-
nue Service about my participation in that ruling,

Senator Gore. In your letter you wrote that yon had construed it
to be the legislative intent that the distribution of General Motors
stock by Christiana Corp. to be on n pro rata basis, that is in accord-
ance with the number of shares owned by stockholders of Christiana,

Mr. Carrin, 1 don’t think the statement was made that flatly,

Senator Gore. Will you—if I have misstated it——

Senator Sararirens, Albert, what date is that letter?

Senator Gore. This letter is dated October 10, 1962, Rather than
my describing your letter, will you tell us your holding ?

Mr, Carran, The ruling in the Christiana case was unusual in the
sense that the Treasury Department was contacted, Normally under
the procedures that Secretary Dillon had established and which was
meticulously followed both by him and Under Secretary Fowler, the
Internal Revenue Service would go forward with a ruling without
consultation with the Treasury.

In this case, however, a very significant amount of reventie was
involved and it was under a specinl statute. 'We knew thai the Trens-
ury had been involved in the legislation from a policy standpoint and
we thought it advisable and proper to contact the Treasury De-
partment.

Robert. Knight was the then General Counsel. He had been rep-
resenting the Treasury during] the hearings on the bill, and was more
familiar than anyone else with the background. We consulted with
Mr. Knight just as we would consult with the Chief Counsel of the
Internal Revenue Service.

The Chief Counsel, as you know, is an Assistant General Counsel,
and we asked for Mr. Knight’s advice on the background leading up
to the legislation.

In the course of these conferences he was very clear that the under-
lying assumption of the legislation was that there would be a pro
rata distribution of General Motors stock and he based this upon the
revenue estimate in the neighborhood of $470 million.

Later, we had some conferences with representatives of the taxpayer
on this point. It was rather hotly contested. They made an analysis
of the record, the debates, the hem'iniqs, the language in the committee
reports in an effort to demonstrate that there had been no such repre-
sentation. Mr, Knight and his staff, primarily through a lawyer
named Arnold Fisher who prepared a detailed memorandum on this
with excerpts from the record, took the contrary position.

We had a major meeting in the Internal Revenue Service with a
series of lawyers representing the taxpayers, and this particular issue
was put right before them, We wanted to give them an opportunity
to discuss and present their evidence on what was the true under-
standing of the Congress at the time of the legislation.

In the midst of this discussion I offered them the opportunity of
having the issue presented to the joint committee. I had indicated
that we planned to condition our ruling on a pro rata distribution:
and that, if they felt this was unfair, I was prepared to present the
issue before the joint committee. At that time the taxpayers’ repre-
sentatives indicated that they did not. think this was necessary, They

o g et pomn
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were prepared to nccept that first rulin%l with the condition in it and
asked us to include a sentence about their right to come back at a
]t;!ter %‘ime. This was something any taxpayer could do as n matter
of right.

Se%mtor Gore, Whether you included the sentence or not ?

Mr, Carrin, Whether we did or not.

Senator Gore, So they accepted the ruling?

Mr. Carrin, Yes,sir,

Senator Gore. To that extent.

And it was your holding, upon the advice of Mr. Knight, that this
ruling was in accord with the itent of the Congress in this respect ?

Mr, Carrin. I suppose the language used was that this was the
underlying assumption of the legislation. We had some ambiguity in-
asmuch as the Congress and the various committees were extremel
cautious about prejudging what the court was then considering.
think everyone was concerned—the Attorney General, I believe the
President in his statement at the time he signed the bill, the committee
reports—all were concerned about not inferfering with the judicial
diseretion. For conceivably the court might have required some re-
demption or something other than pro rata distribution.

So, the statement was made that Congress was not prejudging the
manner of divestiture. But again as T read the record, the thought
was, if the court didn’t prevent this, there was an assumption there
would be a pro rata distribution,

Senator Gore. As a matter of fact, the revenue estimatgs used by
the chairman of the committee, and by other members of the commit-
tee in debate, would not have been correct had there been a nonpro
rata distribution ¢

My, Carrin, I think that is correct.

The estimators were in the Treasury Department, and Mr. Knight
was in consultation with them. Christiana could have merged into
Du Pont and eliminated any tax involved in the ultimate distribution
to them. There could have been a redemption of large amounts of
stock held by tax-exempt organizations, and this, too, would have
cut down on the revenue yield.

Senator Gorg. Is it fair for me to conclude from your statement, is
it a correct conclusion for me to reach, that this tax ruling did not
follow the usual procedure, the regular procedure, which Secretary
Dillon had 1aid down ?

Mr. Caruin. I would say that it was irregular only in the sense
that it was something that didn’t occur often.

Over the years there were isolated situations of a high policy nature,
perhaps involving significant amounts of revenue, where I would con-
fer with representatives of the Treasury Department. So, it was ir-
regular only in that sense. “

Senator Gore, But to that extent it wasirregular?

Mr. CarriN, Yes, sir.

Senator Gore. Did yon have doubts about the legality of the ruling
at the time you issued it ? ,

Mr, Carrin, No doubts about the legality. The ruling procedure
is really a discretionary function of the Commissioner. T think the
United States is the only nation in the world that gives this type of
ruling in advance of a transaction which becomes binding on the
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Service as o practical matter. I think it is important to tax adminis-
tration that these rulings be issued and, as you know, there are over
40,000 rulings issued each year. ,

At the same time, the Commissioner is not required to give n ruling
where he feels that the revenue may be jeopardized because of an
uncertainty about o legal position. He could refuse to give such a rul-
ing or he could condition it upon a certain act, and here, too, from time
to time this occurs. )

The policy of the Service is to rule as frequently as possible, and not
to in any way distort a statute or to try to correct a statute if there
has been an error in it. ) .

But here I think the feeling was that there was this assumption,
this underlying assumption, of a certain amount of revenue, and that
there was too much at stake for the Service to exercise its discretion
completely in favor of the taxpayer without asking for this condition.

Now, again, I would like to mention that we did give the tnxpayers
the opportunity to have this issue considered by the joint committee
and they did not request that.

Senator Gore. What do you mean exactly when you say that the
ruling is binding on the Service?

Mr. Carrin, Well, as o matter of policy if the Service issues an
advance ruling on a proposed transaction, and if the taxpayer changes
his position based upon that ruling, we think, as a matter of fairplay
and good administration, the Service should respect that ruling, even
though it may have made an error. ,

In other words, the normal procedure is to revoke a ruling only
prospectively.

Again, if there has been reliance by the taxpayer, and a change in
position, the Service as a stated proposition—and this is a published
procedure—will generally follow that ruling.

Senator Gore. Now, to recapitulate as briefly as possible, Christiana
corporation petitioned or sought a letter ruling in 1962. Upon con-
sultation with the taxpayers, with your own counsel, and with Mr.
Knight, the General Counsel of the Treasury, you prepared a ruling
which the taxpayer contested, but upon your insistence on the condi-
tion of the ruling you afforded the taxpayer an opportunity to submit
t(gl}e matter to the joint committee on internal revenue of the U.S.

Jongress.

The taxpayers declined to do so, accepted the ruling, acted under the
ruling, made two distributions in accordance with the ruling.

Is that a correct statement ?

Mvr. Caprran. Yes, sir; that is correct. Of course, they did reserve
the right to come back and ask for reconsideration.

Senator Gore. I understand.

That does not change the legality or substance of the matter in any
respect because, as you say, whether you included that—you didn’t
give them anything by including that in your letter. This was a right
mherent to any taxpayer who had had a ruling?

Mr. CarLin. That is right, sir.

Senator Gore. From your discussion with the taxpayer’s representa-
tives and from the fact that Christiana did not distribute General
Motors stock as fast as received from Du Pont, would you conclude
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that Christinna contemplated from the beginning that some change
in the ruling would likely be made?

Mr, Carrin. I don’t know that, Senator. I think that throughout
we had the flavor that Christiana would come back again at some
later date.

Senator Gore. Did you in any way indicate to Christiana or in any
way commit the Bureau to a reconsideration of the matter if and
when a given amount. of revenue had been realized by the Treasury?

Mr. CarriN, No, siv. We, at that time, used a vevenue figure of
$470 million as o means of determining the underlying presupposition
of Congress. But we did not contemplate any modification if $470
million were realized.

Senator Gore., In other words, insofar as revenue estimates played
a part in your ruling, those estimates were taken as evidence of the
intent of the Congress, because only through a pro rata distribution
wonld such revenue be realized.

My, Carnin, Ikeep differing a little bit on words,

Senator Gore. Wih you state it ?

Mr. CArrLiN. Yes,

Senator Gore. You understand I am not trying to, in any way—
T am stating it as best I can in my own language, but you are better
qualified to be specific about it.

Mr, CarLin. We merely used that figure as evidence to indicate
what Congress had in mind, and we assumed a pro rata distribution
was contemplated to the extent that it was legal.

Now, it could be illegal if the antitrust court ordered otherwise.

The district court in the antitrust decree could have asked for a
different form of divestiture and I think Congress left itself free
on that and, therefore, was careful not to try to influence the court.

But, so far as it was legal, we felt that the Congress assumed this
sort of distribution.

Senator Gore. Was an application for change submitted to the
Bureau of Internal Revenue before your retirement?

B;SIr. CarriN. Not that I know of, sir. It didn’t come to my at-
tention.

Senator Gore. Thank you, Mr. Chairman.

The Ciramraran. Senator Long ?

Senator Lone. Let me ask you so I understand this, I didn’t know
that there was any such thing. Do I understand you were laboring
under the assumption or perhaps assuming correctly that there was
some underlying representation that there was going to be a pro rata
distribution, distribution on a pro rata basis of this Christiana stock ?
And if so, was that in the act ?

Mr, Carnin, No, it wasn’t.

Senator Loxa. Or the committee report ?

Mr. Carrin, It was in the various presentations on the floor of the
Senate. We have a whole series of excerpts here. Various figures
were used by different Senators projecting the amount of revenue
that would be produced.

Senator Loxa. That was my impression.

Mr. Carrin. Yes, sir.

Senator Lona. I\iy impression was that the bill for which I voted
meant that if these people dissolved in about the way that they
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hoped to dissolve that we were going to get for the Government
about—did you use a figure of $479 million ?

Mr, CapLIN, $470 million. But that figure changed and I think
it deFended upon the fluctuation of the stock of Du Pont. But again
the Treasury estimators told us that, to get that amount of revenue
there would have to be a pro rata distribution from Du Pont to
Christiana and from Christiana to its sharcholders.

Senator Lona. To get that much money,

Mr, CarLin, Yes.

Senator Lone. I am frank to tell you when I voted on the bill I had
the impression we were going to get $470 million. That is about what
this bill would make possible. EHow much did we get ?

Mr, Carnin, I don’t know whether the Government collected that
full amount as yet, but I think the projection is it will probably get
more thahi that.

Senator Lone. So you expect to get more than that?

Mr, CarLiN, Yes,sir. ‘

Senator Lona. I am frank to say as one who voted for the bill if
you hadn’t gotten $470 million I would have been disappointed. If
yo.1111 had come in here with $200 million when you talked about $400
million,

Bug do I understand the estimates arve that you are going to get
more

Mr. Caruin, Yes, sir; in 1962 when we issued the original ruling
we din’t know what we would get and I didn’t want to disappoint
you. [Laughter.] |

Senator Lona. You say, Mr. Caplin, that this thing was irregular
only in the sense that you don’t usually go to the Treasury for their
opihion except in matters where you have large amounts of money
and policy matters involved ?

Mr. Carnin, That is true, sir.

Senator Lona. Well now, didn’t this situation almost by definition
involve just that, large amounts of money and policy questions?

Mr. Carran. 1 think it would really have been alinost improper for
the Commissioner to have ignored the Secretary’s office in this case.
As a matter of the standing procedure which was again left usually to
the discretion of the Commissioner, we would call upon the Treasury
in a case like this.

Senator Lona. Let me ask you also just as a practical matter about
laying it before the joint committee. Do you think, having repre-
sented taxpayers from time to time and having previously had some
experience in matters of this sort, that you ask to put your problem
before the joint committee if you had any prospect of getting the
Treasury to agree with you on a rulin%?

Mr. CaruiN, No, sir. Only if I feel that I am going to get some
;ttdvantage for my client in going before the committee would I ask
10,

Senator Loxg. Let me tell you the kind of thing that happens when
you go before the joint committee and some fellow like John Williams
says, “I think what the Treasury is recommending is all right, but it
seems to me rather than our taking the responsibility the Congress
ought to pass a law to say that.”

ER——
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1f you are on the joint committee, if you think the committee mem-
bers are right, then you do as I did in the Rothschild case. You try
to pass a bill through Congress and then you run into somebody else,
not. on the joint committee, who wants to get into the act. So by the
time you get through, you have to satisfy 100 Senators and 435 Con-
gressnien,

I would sny as a taxpayer if you have some opportunity to get a
Government official to stand up and if you thinL you can convince
him you are right, and you wind up going to the joint committee and
then going back to the Congress with it again after you have already
been to the Congress once, I think you would be sort of foolish to
think you could get these people to rule what you thought the law was.

This isall T have to say,

The Criatryan, Senator Willinms?

Senator Winriass, Mr. Caplin, as I understand it, you used the word
“irregular” bit you did not intend it to be considered improper.

Mr. Carrin, That is correct, sir.

Senator Witriaws. It is your interpretation that this ruling was
handled very properly throughout ?

Mr, Carrin. I think so, completely.

Senator Wirrrams. Did you consider that the second ruling was
likewise handled very properly ?

Mr, Carvnin, From everything I know T think it was proper.

Senator WirLiams, Yes. There is nothing at all unusual in your
consulting the Treasury Department on these rulings as they are being
approved when they involve major changes in revenue and maybe on
occasions even discussing them with the White House, is that not
correct?

Mr. Carrxx, That is true, sir,

Senator WiLLiams. In fact, just a few weeks ago we had a ruling in-
volving $700 million, a change in the interpretation of a depreciation
allowance and this was announced by the President of the United
States, wasn’t it?

Mr, Carrin. That ismy recollection.

Senator Wirrrams, So this is not at all unusual that the Treasury
Department in making these rulings confers not only with others in
the Treasury Department but with the White House.

Mr. Caprin. Of course, that was not a ruling in the sense we are
discussing today. It was a changed procedure of general application.

Senator Wirrianms. Interpretative ruling?

Mr, Carrin, It would be extraordinary to consult with the White
House on a ruling.

Senator WirLtams, I would agree it is extraordinary, yes, but I just
point out these are rulings and they do affect major revenues, and
there have been others. We had a ruling affecting the electrical com-
panies and the manner in which their rebates were to be taxed., It
was handled through a ruling, and it is usually the policy of the De-
partment for taxpayers to ask for an interpretation and a ruling as
to how they will be treated; this is customary procednre, is it not?

Mr. Carrin. That is right; yes, sir.

Senator Wirrtams., Thank you.

The Cramyan, Senator Smathers?
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Senntor Sararmrrrs, Mr, Caplin, you said in your first statement
that it was legal, As 1 understand what you meah by that it is legal
and within the discretion of Commissioner and the Treasury to limit
the distribution to a pro rata distribution if the court had not ruled
otherwise, is that correct ?

Mr, Carrin, I stated it this way, that it was legal for the Commis-
sioner to condition a ruling on a pro rata distribution unless the
court dirvected otherwise,

Senator Sararmers. Now, you are familiar, of course, with the re-
port filed by the Senate Finance Committee. Am I correet in the
statement of the Senate committee report they specifically stated that
the bill we passed did not in any way attempt to tell the court what
manner of divestiture should take place.

Mr. Carrax. That is correct.

I think both the House and the Senate were extremely cautious about
interferring with the court’s discretion.

Senator Smarrrrs, Was it not also true that when President Xen-
nedy signed the bill into law that he specifically stated that one of
the reasons he was signing the bill into law was that it in no way
attempted to tell the court what manner of divestiture should take
place with respect to Du Pont getting rid of General Motors’ stock?

Mr, Carrin. That is correct, sir,

Senator Syarnees. And it, thervefore, was perfectly proper and
legal then for the court to make a ruling such as it did in 1962 in
which, and if T am incorrect I would like to be corrected, it said in
substance that Du Pont could exchange, could divest itself of this
stock either on a pro rata basis or on an exchange basis, is that not
correct?

Mr, Carrix, That is correct.

I think that Senator Long pointed out that Congress was, as we
read the record, in somewhat of a dilemina.

First, it didn’t want to interfere with the discretion of the court,
but secondly, it seemed interested in $470 million of revenue. As we
read the legislative history we thought Congress was saying that to
the extent that the court doesn’t interfere with this we would hope
ta realize $470 million,

Senator Syarners. Is this a correct statement that T am making
and if not, I wish you would correct me, that actually after the bill
had been passed in view of statements which had been made during
the course of the debate by various Senators, I being one, I think Sen-
ator Williams being another, and I don’t know who else, that there was
a figure mentioned of $470 million that would be raised from this di-
vestiture and that is actually what you people endeavored to do. In
others words, you feel that it was the congressional intent to collect
that amount in taxes.

Mr, CarrLin, Yes. In 1962 all we had to consider was, with that
figure, what type of distribution would be sufficient to reach that point.

In 1962 all we had to say was it would have to be pro rata at that
point of time.

Senator Symaruers. In order to—

Mr. Caruin. To reach that figure,

Senator SmaTHERS., $470 million?
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My, Caruin. What I would have (one in 1964 I really don’t know.
I would have had to reconsider the cutire record carvefully.

Senator Saariers. Of course, at that time, as you know, the stock
was selling at from somewhere between $15 and $55 o share, and that
subsequentlr, of course, it went up to $99 or $100 a shave.

May I ask you this question: Ave you awure of the fact after your
first ruling was made, that the Justice Department went to the court
in Chicago on, I t‘hini(, two occasions and recommended to the court
that this divestiture be brought about and that the Du Pont Co. be
permitted to either divest on a %)ro rata basis or an exchange basis,
Are you familiar with the fact

Mpr, Carrin, I heard something to that effect; yes, sir,

Senator Syatirrs. Was there aniything, so far as you knew, or that
you now know in your reading of this case and what you have subse-
quently heard about it, which in any way precluded or made it im-
ﬂl'opex- for the court to rule as it did first, and secondly, the Internal

evenue Conmmissioner, who succeeded you to write the type and char-
acter of letter which he did which authorized Christiana to make not
only a pro rata distribution but an exchange distribution as well?

Mr. Carnis. T see nothing improper in the action taken.

: Senator Smariers, All right, I think those are all the questions I
wnve,

The Cramyan, Senator Bennett ?

Senator Bexyerr. No questions, Mr, Chairman.

The Crniamaran. Senator Douglas?

Senator Douoras. Mr, Caplin, there is a good deal of confusion
about the rulings and the amounts involved because of the lapse of
time and the increase in the price of General Motors stock during this
period of time. I think we can develop principles out of the figures.

Du Pont owned ugproximately 63 million shares of General Motors
stock, isn’t that true

Mr, CapraN. Yes, sir,

Senator Dovcras. When the bill was under consideration in the
committee, the price of General Motors stock was approximately $43,
isn’t that true?

Mr. Caruin. Ithink that is correct, sir.

Senator Dovaras. The stock had been purchased during World
War Iat $2.16 a share, isn’t that true?

Mr. Carrin. I think thatis correct. )

Senator Douvaras. So there was an apparent capital gain roughly of
$41 a share. . )

Now, if my multiplication is right that amounted to a capital gain
of approximately $214 billion as of that time.

Application of the ordinary capital gains tax at 25 percent would
have netted about $625 million to the Government, is that true?

Mr. CarrLin. On your figures, that is correci, sir.

Senator Doucras. I think that is right.

If the total capital gain was $214 billion.

Mr. Carnin. This assumes sales of the stock.

Senator Doveras. I understand. .

Now, the estimate was that the bill as passed would probably yield
that and in the main the discussion considered was not_the current
price of the stock but the price of the stock when it was before us in
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committee, $470 million, which would be about $714 dollars a share
tax,

Now, Senator Gore and I opposed that. 1 oY[)osed it on the ground
that I thought the ordinary capital gains tax should be applied which
would have netted $155 million more. . ‘

Now, can You explain to me the provisions of the bill which per-
mitted less than the 25 percent capital gnins tax to be assessed ?

Mr, Carrin, Well, you have both individual and corﬁorate share-
holders, and the corporate shareholders would generally treat this
differently than an individual shareholder. The corporate share-
holder would get an 85 percent dividend deduction, which would help
to dilute the amount of the tax payable by the normal corporation.

Of course, Christinna was treated specially undor the new legisla-
tion, and they had a heavier tax. " But, it is the other corporate share-
holders whi¢h would make the difference.

Senator Dovaras. Was the estimate of $470 million based in an
degree upon the possibility that other organizations besides the charl.
table trusts wou‘d exchange their shares for shares in DuPont or
Christiana ? :

Mr. Carrrn. Tt is my understanding that to reach the $470 million
it would be necessary to make a pro rata distribution across the board.

Senator Dovaras,” With no allowance for—

Mr, Carrin. Redemptions.

Senator Dovaras. For redemption through exchange ?

My, Carrix. That is right, sir,

Senator Doveras, Well, that was my uirderstanding.

Now, it is being whispered in defense of the 1964 ruling that other
corporations inside Christiana or inside Du Pont, could similarly have
reduced their taxes by the process of exchange rather than pro rata
distribution, and that this would have been perfectly legal,

What is your comment on that ?

Mr. Cavriv. T think that would follow if you had charitable or-
ganizations making the exchunge but T don’t think this would be so if
1t were a taxable corporation.

I think the revenue would be higher if the taxable corporation made
an exchange. It would lose the 85 percent dividend received deduc-

“tion, and would be subject to a tax on capital gains,

Senator Doveras. Then the most that the stockholders of Du Pont
could have avoided in taxation would have been the permission given
to the charitable organizations to exchange rather than to take pro
rata distribution,

Mvr. Carnix. That is right—that and the possibility of a Christiana
merger into Du Pont,

Senator Doveras. Between the time of the 1962 act and the 1964
ruling, of course, there was a great increase in the price of General
Motors, and last week the price of General Motors was slightly over
$100 a shuare, so that the capital gain would have been approximately
$98 a share instend of $41 a share. This has resulied in an increase
in total tax {)aid, but I don’t see that this has anything to do with the
case as to whether the 1964 ruling was correct because the increase in
General Motors stock proceeded outside of the act and has proceeded
outside of your ruling of 1962.
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My, Carnin, I think we had an easier task in 1962 than the Com-
missioner had in 1964,

Senator Dovaras, What wasinvolved ?

Mr. Caruin, We didn’t have to face the question of what we would
do with $470 million either in hand or about to be in hand.

We knew in 1962 that we had to condition the ruling to pro rata
distributions to even begin to reach this revenue,

Senator Dovaras. If you had anticipated that in, or if the advocates
of the bill had anticipated in 1962 that the charitable foundations
would be permitted to exchange their holdings in Christiana of Gen-
eral Motors stock you wouldn’t have netted $470 million, would you?

Mr. Carnin. That is correct, sir,

Senator Douar.as. What ?

Mr, Carrin, That is correct, sir.

Senator Douaras. So the $47O million was contingent upon pro rata
distribution,

Mr. Carrin, That was our feeling in 1962,

Senator Douvaras. Well, it was, wasn’t it? That is exactly how
you got the $470 million ?

Mr. Carrin, That is correct, sir, on the then prices.

Senator Dovar.as. I understand.

Well, presumably you were ol;cra.tixlg not on the basis of prices but
on the basis of lnw, were you not

Mr. Carrin, We were trying to plumb the fhinkinfx of Congress at
that time. Wae felt that the lnw was very loose on this point, but in
exercising our discretion to rule we felt that we ought to strive to meet
the underlying assumption of the Congress. |

Senator Dovaras. Well, the underlying assumption of the Congress
was based upon the then market price of General Motors?

Mr., CarrLin. That is right, sir,

Senator Douaras. But it wasn’t conditioned upon the price of Gen-
eral Motors remaining at that point in the future?

Mr. Carnin. No, sir; because both sides of the equation would be
involved. If the price of stock went up, the potential revenue loss
under the new legislation would also have gone up.

Senator Douaras, I asked o question, Is there any}p]ace in the record
a statement by Du Pont that they would pay $470 million and no more ¢

Mr. CarniN, No, sir.

Senator Dovaras. Nowhere in the record ?

Mr. Caprin, Not that X know of.

Senator Doucras. If the price of General Motors had fallen, so that
the capital gain would have been less and the tax less than $470 mil-
lion, possibly as low as $250 million, would General Motors then have
been obligated to Fny the difference between $250 million and $470
million or $220 million ¢

My, CarLiN, Obviously not, Senator.

Senator Douvaras. Well, wfly should the Treasury officials consider
that General Motors would be absolved from paying more than $470
million if the price of General Motors stock subsequently rose above
the $43 when the act was before this committee or the $45 when the
bill was before the Senate?

Mr. CarLin. I think it is a question that I am not qualified to
answer, not having been in the seat of responsibility at that time,
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Senator Doucras. Well, this is the basic issue which Senator Gore
is raising.

Mr, Caruin, Yes;Ithinkitis.

Senator Gore, Will the Senator yield?

I did not request that Mr, Caplin ap?em' today to express an orinion
upon & ruling in 1964 in which he took no part and for which he has
no responsibility,

As o private citizen he may or may not wish to express an opinion.
He just said he did not wish to do so, My purpose in requesting him
to testify was to shed light on the ruling which he made in 1962, Now,
he has confirmed my understanding of the ruling and the reasons for
it. The one thing that he has added in his testimony which I think is
a matter of considerable importance, one thing he has added to my
understanding, is that the taxpayer was given an opportunity to go
with him to'the Joint Internal Revenue Committee of the U.S, Congress
to ascertain further the Congress’ legislative intent, if the taxpayer so
desired. But the taxpayer declined to do so and accepted the ruling.

It seems to me that 1s the one important new thing he has added.

Mr, Carnin. Senator, I would like to reflne that a bit, I don’t think
we offered the taxpayer an opportunity to make a personal appearance.
We put it generally that we were prepared, if the taxpayer desired, to
present the issue to the joint committee. This might have been just
the Government presentation. It would have been up to the chairman
of the joint committee.

Senator Gore. I see.

Mr. CarLin, Whether he wanted to see the taxpayer,

Senator Gorr, In any event you offered to refer the matter specifi-
cally to the Congress for its further elucidation on the case?

Mr, Carrnin, Yes,sir,

Senator Sarariers. Was there at that time the time element involved
in the light of what Congress had done and the Supreme Court ruled
that Du Pont divest itself of General Motors stock which might or
might not explain why these people did not want to take it back before
the Congress? ‘

Mr. Carnin, I don't really know, Senator. This was in September
of 1962, and I believe they were anxious to make a distribution during
calendar year 1962, This may have been a consideration.

Senator Syarurrs. Yes, ,

Senator Long. May I clear this thing up for one moment? Speak-
i%; of precedents, is it not completely unprecedented that you would
offer » taxpayer an opportunity to present his case to the joint com-
mittee when he disagrees with you? It is my understanding that when
you propose to make a settlement you come before the joint committee
and say, “Here is a settlement that involves a lot of money that we are
proposing to make,” and you are recommending that settlement and so
is the taxpayer and you are before the committee more or less to give
us a look at this thing to see if we think we ought to go along with it.
But my thought would be if you are recommending against a taxpay-
er’s position and he goes before that joint committee, that the odds are
a hundred to one that the joint committee is not going to vote as a com-
mittee to overrule the Treasury. I think the taxpayer would be foolish
in such circumstances to accept an opportunity to appeal to the
committee,
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Mr. Carnin. I think you are right, Senator, we would never—

Senator Long, I think he would prejudice his case to ask for that.

Mr, CarriN. We never would suggest that he take an appeal to the
joint committee. I think that would be highly irregular and I doubt
as you pointed out, that the committee would entertain the jurisdie-
tion.

Senator Douvoras, My, Chairman, I don’t want to be severe on my
colleagues but I would like to be permitted to continue. .

My, Carrin, Senator, i1f I could clear up this point, the opportunity
we had in mind really was to request information from the joint com-
mittee. As I viewed it, it would have been the Government. comin
forward for advice, not the taxpayer petitioning for any form o
review. I was merely affording them, as o matter of courtesy, the
alternative to have us go forward on a pro rata ruling, or to have
the Government go back to the committeo if they felt we were bein
unreasonable in this approach. This was o large matter. It involve
more than the companies alone, You had many shareholders who
were concerned about this issue. It was most unusual to offer to have
‘the issue presented to the joint committee. But we felt it was war-
ranted in this case, particularly as it concerned special legislation.

Senator Doveras. Mr, Chairman,

The Cirarrman, Senator Douglas?

Senator Dovaras. I had not intended to broaden the scope of the
questioning quite in the manner it hasbeen earried out and I would like
to get back, if I may to the original arithmetic,

Did anyone in the Infernal Revenue Service or in the Treasury
warn the members of the committee that possibly we might have
an exchange of stock rather than a prorvated distribution and that
the revenue would be correspondingly reduced?

Mr. CarLin. I haven’t studied the record that closely, Senator.

Senator Dovaras, I found ne indication of that. Do you know

whether that possibility was contemplated inside the Treasury or the
Internal Revenue Service?
, Mr. Carriv, 'As T recall the Treasury tried to stand on the sidelines
in this legislation. They were neither for nor against it, and that is
about the extent of my recollection. I didn’t participate in the legis-
lative contacts so I am not familiar with that.

Senator Douvaras. It was entirely over in the Treasury?

Mr, CarriN, Yes.

Senator Douaras. I would like to have the record searched, but I
cannot remernber any warning that the Treasury gave to the Senate, at
least, I thought the full extent of any possible favor granted to
Du Pont consisted in the tax of about $7.25 a share rather than a
capital gains tax of around $10 a share.

ow, if the Trensury thought of that possibility I think they should
have warned the Senate of what we were possibly getting into, and
perhaps Senator Gore was aware of the possible danger, I certainly
was not aware of the danger. I thought it was a bad bill as it was
and this would have made it still worse, but the warning didn’t comne.

May I ask this: Is there any possibility that this ruling can be
exy}mnded, that there will be future exchanges of stock which will
still further reduce the share of the Government?

Mr. Carrin. Senator, I suggest you might put that to the Internal
Revenue Service.

!
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Senator Dovaras, I guess I should do that, and not to you, T will
ask one question: The figure of $470 million was merely an estimate;
was it not?

M, Carrin, That iscorrect, sir.

Senator Dovaras, It was not a statement. by Du Pont that this was
the limit of their obligations. |

Mr. Carnin. No, and T don’t think they made any formal presenta-
tion on the point, Mr., Greenwnlt of Du Pont made certain state-
ments relating to the revenue impact.

Senator Dovaras. That was based on the assumption of $43 or $45
ashare?

Mvr, Carran, That isright.

Senator Dovaras, And presunnbly discussing the deduction eaused
by the difference between corporate payment of taxes by corporations
and payment by individuals if they finally received all these sums,

Mr, 33,\?13:@. I think he used his own personal situation as an illus-
tration of the impact of the tax.

Senator Dovaras. But when the price of General Motors went up,
when the eapital gains were incrensed, then despite the fact there
had been some distribution of stock on o pro rata basis, then in the
case of charitable trusts the exchange theory was advanced and this
reduced the taxes on individuals, isn’t that true?

Mr. Carnix, Thatisright. By making an exchange with charitable
organizations you would reduce the number of shares to be distributed
pro rata and as a vesult the tax on the individual shareholders and on
the corporate distributees would be less,

Senator Doveras, Thank you,

That is all, Mr, Chairman.

The CramyaN. Senator Morton?

Senator Morrox, Mr. Caplin, getting back to this question of «
ruling, a ruling from the Internal Revenue Service might in some ways
bo considered, I suppose, a green light. In other words, you say in
your ruling to any taxpayer on any matter, “You can go this far
without fear of any action on our part. If you go beyond this par-
ticular point we reserve the right to drag you into court if necessary.”

My, Carrin, At least to raise the issue.

Senator MorroN. Yes, to raise the issue,

Mr, C'arnin, Yes.

Senator Morron. A ruling is not law, it is merely an interpretation
saying, “You can go so far.”

fr.Carrin. Thatisright.

Senator Morron, I had an experience once trying to get a green
light from the Federal Trade Commission in a merger case. I never
got it. We got a caution light. This was 12 years ago and we are
still in court.

T remember at the time when the processing taxes were declared
illegal in the mid-1930's we, who were paying these taxes, asked for
certain rulings and the Department was very cautions. They said,
“If you impound the money or deposit it with the court we will see
how this whole question is going to come out in the courts.”

Some of us went beyond that. The largest company in the industry
e]\‘on distributed the money to its own customers, but they took their
chances.
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Now, in this case the court decision certainly did not proseribe a
non pro rata distribution or an exchange distribution,

Mr. Carrin. No, that wasentirely open,

Senator Morron. The Du Pont Co, or Christiana was not bound
by this ruling if they wanted to take a chance?

Mr. Carnin, That is right.  They could have withdrawn the appli-
cation for a ruling and proceeded as they saw fit,

Senator Moxrron, I got an opinion from my son whom you taught
in the University of Virginia, and he is almost near starving to death
now, but that is not a reflection on your teaching. [Laughter.]

Mr. CarriN, I am sure it must be a sound opinion, Senator.
[Laughter.]

Senator MorroN. Tam nolawyer, He felt that Du Pont at the time .
of your 1962 ruling could have ignored it and probably won the case.

My, Carrin, Ithink other attorneys may feel the snme way,

Senator Morron. You know this company has a good many stock-
holders in my State, not as many as in the State of the Senator from
Florida, I don’t think, but a good many, and plants there, and it has
always Impressed me as being a somewhat hypersensitive company.
I don’t know why, perhaps because of the old gunpowder background
many years ago, perhaps because for a period they were a giant in
the chemicnl industry, and there are others who are almost equally
largo today, of course, and I must say that I feel that the fact that
they followed your rulings, the rulings of the Internal Revenue
Service, and paid what I consider to be about probably 150 or 200
million more than if they had gone to court, or they and their stock-
holders paid more than if they had gone to court, is no reason to pillory
this matter.

I don’t happen to be a stockholder. If I were I might be critical
of them for just going along with that ruling which to me is a ruling
that was made in perfectly %ood faith by you at the time, your associ-
ates, because you did feel that we in the Congress, whether we were
right or wrong, voted for this measure thinking it would yield apErox»
mately o half billion dollars to the Federal Treasury, and I think they
are to be commended for the attitude that they took in this matter.

Back to my original question again, a ruling is really a green light.
1f you say that, under a ruling, “If you stay within the confines of this
rufi’ng we will go along, we are not going to drag you into court. If
you go beyond this we reserve the right to take any action that we think
1s appropriate”—-

Mr. Cavrin. Thatis correct.

Senator MortoN. Therulingisnotalaw,

Mr. Carran. No, it is an important administrative procedure which
helps to grease the wheels of tax administration. |

enator Morron, That isall, Mr. Chairman,

The Crairyan. Thank you very much, Mr. Caplin,

Mr. Carran. Thank you, Mr. Chairman,

Senator Gore. Mr. Chairman, certain references were made in the

revious day’s hearing to conferences with and statements by Mr, Wil-
iam H. Orrick, Jr., Assistant Attorney General, Antitrust Division.
T have written a letter to him which I ask unanimous consent to have
printed in the record at the conclusion of the testimony and that the
record be held open for Mr. Orrick’s reply and that his reply be
printed.
46-218—85——10
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The Ciramyan. Without objection that will be done,

(The letter referred to by Senator Gore and the reply received from
Mr. Orrick appear at the end of the hearing.)

The Cuairaran, The next witness is the Commissioner of Internal
Revenue, Sheldon S. Cohen,

STATEMENT OF SHELDON S. COHEN, COMMISSIONER OF INTERNAL
REVERUE

Mr. Conex. Mr, Chairman, I am glad to be here today to tell you
ab;).ub the part the Internal Revenue Service has made in both of the
rulings.

1 sﬁould preface my remarks by saying I have been the Commis-
sioner of Internal Revenue since Jannary 25 of this vear,

Prior to That T was Chief C'ounsel of the Internal Revenue Service
from January 6, 1964, until the time T took office as Commissioner.

In order that the issues and the position of the Internal Revenue
Service in this matter may be clearly understood, it is necessary to
briefly summarize the facts—

Senator Loxa, May T just get this thing straight?

Mr, Conen. Yes, sir,

Senator Loxa, Where were you at the time that the 1962 ruling
occurred and where were you at the time that the ruling complained
of here by Senator Gore——

Mr. Conen. In 1962 I was in private practice of law, <ir.  And in
1964 T was the Chief Clounsel of the Internal Revenue Service,

Senator Loxa, You were Chief Counsel of the Internal Revenue
Service at the time of-——

My, Conex. The second ruling.

Senator Loxa, The second ruling,

Mr. Conen, I can briefly summarize the facts leading to our sup-
plemental letter of December 15, 1964, to Christiana Security Co.

Complaints charging that the E. I, dn Pont de Nemours & Co. had
violated sections 1 and 2 of the Sherman Antitrust Act were filed
in the U.S. District Court for the Northern District of Illinois on
June 30, 1949, This action culminated on March 1, 1962, when the
district court, pursuant to a mandate of the Supreme Court of the
United States, entered a final judgment ordering both Christiana and
Du Pont to cmn})]etely divest themselves of their common stock inter-
est in Greneral Motors Corp.

At that time, Du Pont and Christiana owned 8 million and 535,000
shares of General Motors, respectively, Under this court order,
Christiana, which owns approximately 29 percent of Di* Pont’s out-
standing stock, has received from Du Pont, and subsequently sold
or d]istributed, approximately 18.5 million shares of General Motors
stock,

Prior to the March 1, 1962, court order, Congress passed H.R, 8847,
which became Public Law 87-403 on Febrnary 2, 1962, when the late
President Kennedy signed the bill into law, TPublic Law 87-403
was enacted principally to aid in the execution of the then forthcoming
district court order to Du Pont, for at the time of its enactment,
Christiana was not required by the Supreme Court mandate to divest
itself of any General Motors stock.
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This law was believed necessary by Congress in order to eliminate
undue hnrdshi{) to both the Du Pont and General Motors shareholders,
And, because the Department of Justice was then seeking a court order
to require Christiana to divest itself of all General Motors stock owned
by it or received from Du Pont, the law, in effect, provided that the
individual shareholders of Christiana would be treated in tha same
manner as the individual shareholders of Du Pont.

Prior to the ennctment of Public Law 87408, an individue{ Du Pont
.ot Christinna shareholder receiving General Motors stock in a pro rata
distribution to all shareholders would have included the fiir market
value of such stock received in his income ag a dividend.

Under the public law, the receipt of General Motors stock by an
individual shareholder would be treated as a return of capital to the
extent the fair market value of such stock was equal to the basis of
the Z,u Pont or Christiana stock upon which it was received. The new
law provided that, to the extent the fair market value of the General
Motors stock exceeded the basis of the Du Pont or Christiana stock
upon. which it was received, there would be a recognized capital gain
to the shareholder,

Except for Christiana, upon which a special and somewhat higher
rate of tax was established, all corporate shareholders of Du Pont or
Christiann were allowed to treat the receipt of Gieneral Motors stock
in the same manner as prior to Public Law 87-403. This permitted n
deduction under section 243 of the code, which hasically allows a deduc-
tion of 85 percent with respect to dividends veceived from domestic
corporations,

ubsequent to the enactment of Public Law 87-403, both Du Pont and
Christiania submitted requests for certain rulings to the Internal Rev-
enue Service. Among other rulings, both corporations requested the
Service to rule that a distribution of General Motors stock to their
respective individual shareholders would qualify as a distribution of
divested stock within the meaning of the public law.

I think Mr, Caplin has given you a fair statement of our rulings
rocess. As the Secretary indicated last week in a given year we issue
etween 30,000 and 40,000 rulings of which about 20,000 are substanti-

tive and about 20,000 are procedural. This is the only eountry, I think
Mr. Caplin has missed, that Canada is now on a limited ruling proce-
-dure, that issues this type of ruling. It has been a very successful
operation. The whole business community is geared to it.

Our field operations are geared to it since these are advisory upon
our people in the field and they don’t have to go into some of these ver
technical problems which can be handled by our experts here in Wash-
ington.

enator Smatrers. May I ask a question right there, My, Chairman,
just for general information: Are those rulings made public in any
way or are they kept solely between the Department of Internal Rev-
enhue and the shareholders?

Mr. Conen. Since rulings were first initiated there has been a pub-
lications policy back to the early twenties, when the Service first
started going into this,

In 1952 there were some complaints by the professional societies that
ithere were a number of rulings that had not been published and were



144 DU PONT—CHRISTIANA

not. public information and that the Revenue Service was relying on
in the disposition of cases.

At that time the Service undertook an expanded publication policy
whereby any ruling which was considered precedentmaking and had
application generally would be considered for publication and if there
were no general rule issued in that aren, if it was not redundant, it
would be published, and that the field forces of the Revenue Service
were only to rely on the published material. They were not to rely
on any private ruling.

So, that since that time we have had a very much-expanded policy
which continues today, whereby we publish 500, 600 rulings a year
in an expanded form. Many of the rulings we publish—they are
called Revenue rulings—are the syntheses of several private rulingy
issued in a.gimilar vein,
loq]Sm;t?ttor Douaras, Mr. Cohen, were the 1962 and 1964 rulings pub-

ished?

Mr, Conen. No,sir,

I should sny they were not published in the general sense because
they had very limited application to one taxpayer, and would not be
of any benefit to any other.

However, I should add that as often happens with a private ruling
that has application to only one taxpayer, the private taxpayer very
often would like it published, and releases it to the press, usually the
technical press, and in this case the General Motors ruling was picked
up by the tax services and published by the tax services.

Senator Douvar.as. Both 1962 and 1964 ?

Mr. Couen. Well, I don’t know whether they picked up the 1964
vet, but I know they have picked up the 1962 because I have seen it
printed in the tax service. )

Senator Douaras. That was not officially published.

Mr. Couen. No,sir, Likewise in making a distribution of this sort,
and we issue hundreds of reorganization or distribution rulings in a
year, it is generally required that these distribution rulings be filed
with the SEC, and I suspect that, this one is probably filed with the:
SEC, and at least summarized in the registration statement that
accompanies—-

Senator Smaruers. I wish you would exglain why you did not feel
it was desirable or necessary to publish this particular ruling with
respect to this divestiture.

You sy that the 1962 ruling was picked up by the tax services.

Mr. Conen. Because it was necessary for the corporation to dis-
tribute c%ht? contents of this ruling to every affected taxpayer; the SEC'
required that.

enator WiLLiams, And it was distributed, as T understand it.

Mr. Comnn. The substance of it, yes.

Senator Sayratiers. So what you are saying in point of practical
fact is it was published, but you people did not publish it.

Mr. Conen. To all interested parties,

Senator WiLriams, It was distributed in 1964 to all of their stock-
holders and also filed with the Securities and Exchange Commission,,
was it not ¢

Mr, Conen. Yes, sir,

o e by
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Senator WiLLiass, Was there not also a reason to prevent the

remature release of this ruling, for once it was announced, it would
gave a decided_effect on the market value of the stock in question?

Mr. Conen. Well, I should add that we don’t publish these rulings
simultaneously with their issuance to the private party. We nor-
mally would take the ruling and eliminate any features of it which
would identify the taxpayer or which would identify trade secrets
or problems that did not have anything to do with the tax conse-
quences, and it might take us several months to a year before we
would publish that as a general publication. ,

Senator Gore. Mr. Chairman, I would like to say something about
this particular point, I received private advice that this kind of
ruling was in the making. My staff tried to obtain information from
the Bureau of Internal %{evenue and the Treasury Department and
was advised that this information could not be discussed with anyone
except the taxpayer.

I tried to get the ruling, and if the Chair will recall, it was only
when he himself placed the letter ruling in the record of this com-
mittee hearing that I was at liberty even to use it. It was given to
the committes but under the law of confidence. So there has been
no rush to make this public. Fortunately, it is now public, but not
by desire of certain people involved,

Senator Smarmers, Mr. Chairman, may I make one self-serving
statement right here? I introduced a bill last, year, and this year,
which would provide for a tax commission, which nobody thought
would be a very good idea but me. Nobody has thought very much
of it since, I regret to say. It would provide that there would be
somebody selected that would take these kinds of rulings and make
them public immediately, and would, as a matter of fact, serve as a
commission before which certain taxpayers and others could appear
in order to try to determine what was the intent of the Congress
rather than to leave it, and I say this without any criticism directed
at the Internal Revenue Service as such, to the policymakers and the
policemen at the same time,

I thought it was a good iden, and T still do, in order to get away
from this particular point,

Mr. Couen. Senator, I do not mean to be combative, bur we are
restrained by certain statutory restraints as to the release of private
tax information.

In the ap‘)lication for a ruling, the taxpayer, in effect, baves his
financial soul; this taxpayer, and thousands o others. We will stifle
the ruling process completely, it will dry up to dust, if we are going
to publish each and every one of those ruling requests even before we
have decided what the answer to the question is,

If this committee in its good judgment decides that we should, and
the Congress so ordains, we would. But——

Senator Lona. Don’t you just have a lot of situations where the
Taw has good reason to make it that way, where the taxpayer owes you
some money, but he would be embarrassed to disclose why he owes it?

Mr. Conen. Well, even more so in this area because, for example,
take a reorganization situation, Senator. If the taxpayer puts in
an application for his approval of his reorganization Il)nafm'e he has
even announced it to his own stockholders, he wants to know, “When
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I announce it to my stockholders what will the tax consequences be,”
you can imagine the effect, on the market, on other taxpayers, on com-
petitors if such information were revealed in advance. We do not
feel it is in our discretion to do that.

Senator Loxa, May I just get this straight, is this correct: Not only
is it not in your discretion, it is against the law to doit. The law won't
let you do it, or will it?

Mr, ConrN, Some of this information is not strictly within that
prohibition, Senator. The prohibition relates to information related
to u tax return. Some of this information on the ruling request doos
relate to that, some does not. But, as o general matter, we treat it
all in the same vein as a confidential communication,

Senator Loxa. Is there any of it with regard to which the law
requires you to treat as confidentinl?

Mr, Conen. Some of it} yes, sir.

Senator Loxa, So with regard to some of it, the law requires you to
treat it as confidential.

Mr, ConrxN, Yes, sir.

Senator Lova. But you feel that beyond that point that for various
other reasons, it is wise to treat the whole thinﬁ as confidential while
you aé'o dealing with the taxpayer's individual liability to his Govern-
ment

, };Il'. ConeN. That is right ; and we treat all taxpayers in that respect
alike.

Senator Lowe. There are procedures where it can he obtained..

Mr. Comny. The only way the information may he obtained in
regard to private dealings of a private taxpayer in this country, is
by lpower of attorney issued from that taxpayer. He authorizes those
individuals that he will to deal with us or to obtain information from
uls in regard to his own personal tax affairs, and we deal with no one
else,

Senator Loxa. Well, there have been these situations where some-
one gets an Executive order out of the President or where you get an
order out of this committee or the joint committee asking you to bring
it up here, and you bring it. ,

r. Conen. Yes, siv.  Of course, the statiite, of course, specifically
provides that we shall provide certain information to the chairman of
the Ways and Means Committee, to the chairman of the Finance
Committee, and to the chairman of the joint committee, and on snech
requests we quply such information,

Tho letter that the Senator refers to contained a paragraph that
said that “Pursuant to your request under the authority of the statute
which grants the authority for the request of the information, we
hereby submit the information to the committee,”

The committee at tliat point is free to do with the information what
it will. T think someone on the committee staff stamped that infor-
bmqtl,.i{)_n “confidentinl.” Tt was not stamped “confidential? in our

uilding,

Senatgm' Gore. You are not implying then that it would have been
illegal for you to have published tKis letter ruling ?

Mr. Cougn, No, sir.

Senator (Gore. Yet, as the chairman of this committee and other
members know, I received a letter ruling under the restraint of con-
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fidential mattor, and I suggested n public hearing. Some members
of the Senate objected to o public hearing.  Fortunately we have had
a public hearing,

My, Conmnn, %“obod 7 in the Revenue Service objected, Senator,

Senator Gong, I dicfnot say you did. It was the only way I had of
bringing this to public attention.

Mr. ConnN, As I say, the Senate committee—-

Senator Goun, But you could have supplied me n copy of the letter,
indeed you could have sent g co y of the !lo.ttm' to the Associated Press
and United Pregs, couldn’t youg

Mr, Conrn, We—1

enator Gore. There was no legal vestraint upon your publishing -
this ruling?

Mz, Conex. No, sir, excopt it is violative of our procedure that we
do not publish private rulings,

Senator Gore, I am not talking about your general procedure, I
am asking if it would have been } egal for you to have published this
ruling,

Mr. Conen. No, sir,

Senator Gore, All right,

Tho Cirararan, Proceed, Mr, Cohen. |

Senator Lona, May I Just respond to one other thing? In defer-
ence to myself, I would like to make this statement, that I personally
do not feel that this committee has any business holciing a public hear-
ing on o taxpayer’s private business unless we have some reason to
believe that there is sonie misconduct somewhere, and I have no objec-
tion to the President doing what he did for former Senatop Lstes
Kefauver, authorizing him just to go out and take everybody’s tax
returns he had reason to think was a racketeer, and drag those tax
returns all up and down and look into their business and asi them any
information based on it, and make them divulge it if he could. ,

But where you have no basis to conclude that the taxpayer has done
anything wrong or anything that is violative of the law, this Senator
is inclined to feel that that information should remain confidential,
and that is the attitude taken on that paper stamped “Confidential” by
the staff secretary, It was judged by this Senator that we should not
be dragging a taXpayer’s business out into public, divulging things he
might want known and might not want known, and whicl ordinarily
would be his own private business unless we had some 1'easgn to believe

that the fellow had done somet hing wrong,
~ I'know the Senator from Tennessee feels the taxpayer has done
something somewhere wrong. I know that. But I am not convinced
of that, and until I am personally convinced of that, I do not feel we
ought to release this information that is otherwise confidential between
him and the Government.

Senator Gore. Will the Senator yield? T have not suggested the
taxpayers have done anything wrong. I think public officials have
acted wrongly in the matter.,

Senator iONG. I would include that within the generality of my
statement, if you conclude that the public officials have done something
wrong.

Senator Gore. I never saw g cage—-

Senator Lona. Of which I have never been persuaded.
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Senator Gore, 1f I ever saw a case of favoritism, thisisit, A ruling
was changed which cost the Treasury of the United States, by the
Treasury’s own statement, $56 million, which constituted a gain to a
comparatively few people. A former public official in my State hag
been indicted and convicted for failure to report $7,000, or some such
amount as that, The Government can be merciless on the little tax-
payer. I represent a lot of little taxpayers. They find the burden of
taxes henvy, and I do not think it is fair, I do not think it is equitable,
for a few wealthy taxpayers to have the privilege of private negoti-
ation, to receive preferentinl treatment, to be the beneflciaries of favor-
iti’?]l? by a change in ruling which benefits them in the amount of $56
million,

Senator Sxariers. May T ask a question right there?

The ('HairMAN, Senator Smathers?

Senator Syrarirrs. Mr. Cohen, do you consider, having read all the
record in this case, that there has been any preferential treatment
given?

Mr. Conen. I can say right now that it is my judgment as a lawyer
that there is no special treatment here,

Senator Syarmkrs. Is it not a fact that the U.S, district court in
Chicago ruled in very specific language that Du Pont Corp. and
Christiana could divest itself of this stock either through pro rata
or an exchange?

Mr, ConrN, Yes,sir.

Senator Smaturrs. Is it not a fact that even the President of the
United States, the then President of the United States, when he signed
the bill, indieated that this bill had nothing to do with the court
and that the court could make any ruling it wanted ?

Mr, Conten. He did, sir.

Senator SaraTiers. Is it further not a fact that if the Congress had
not acted in this case that the corporate shareholders would have
for]nle m;t at a much greater advantage than the individual sharve-
10lders

Mr. Conrn. Actually, the major benefit, if the Congress had not
acted, would have been to Christiana, who would have had a much
lower tax in thissituation,

Senator Samatners. Is it not a fact that in forced divestitures such
as this, the Congress has acted previously in a manner like this in
bank holdings?

Myr. Conp¥. There is a similar provision both in bank holding com-
panies atid FCC forced divestiture.

Senator Sarariiers, Is it not a fact that the Internal Revenue Serv-
ice, whether we like it or not, and T happen to lean more on the side
of the Senator from Tennessee on this matter, it is a customary prac-
tice to sit down with taxpayers who are involved, and issue them what
amounts to advanced rulings, which average 30,000 to 40,000 a year?

Mzr. Conen, This is a very well recognized, well published pro-
cedure. The procedure is published in the Code of Federal Regula-
tions, and we must adapt ourselves to the code for publishing.

Senator SmaTners. In order to get this kind of ruling do you have
to be a big taxpayer or can you be a ﬁttle taxpayer?

Mr. Conen. Some of these rulings involve $25 to $50, some of them
involve reorganizations of small cﬁ)ssely held corporations, and some
of them involve multimillion-dollar transactions.

SRR o~ e e
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Senator SamarHERs, But that is the practice?

Mr. Conen, Yes, sir,

Senator Doveras, Mr, Chairman, if I may follow that one phase
of the questioning, do I understand that in the decision of the Internal
Revenue Service about publication or nonpublication of rulingﬁs, that
where the ruling is of a general nature you feel it should be published;
but where the ruling is confined to a specific individual or corgora-
tion you feel that that is privileged sm({) should not be published ?

Mr, Conen, Yes, sir ; that is the general criteria.

Senator Douaras, Now, in the act, Public Law 87-403, do you find
any mention of the Du Pont Corp.?

r. Congn. No, sir.

Senator Dovar.as, Wasn't that a general law ? ,

Mr. Conen, It was., But, as I think we all recognize, we could not
find another corporation that it will fit. There is only one,

Senator Douaras. But might it not fit future corporations where
antitrust rulings are issued by the courts, and the problem of taxation
of the resultant capital gains would be considered ¢

Mr. Congn. I believe there are some critical dates in the statute
which would almost preclude any other taxpayer from fitting the
situation, sir. |

Senator Bennerr, Mr. Chairman, if this is a general law, doesn’t it
put it in the same class with the basic Revenue Code, and when o tax-
payer comes for a ruling under the basic Revenue Code, you protect
the details of that ruling, and you do not publish that ruling if it
a,p{)]ies to that particular taxpayer; is that a fair parallel to draw?

Mr. Couen, Yes, Senator Bennett.

Senator Bennerr., We do not write laws and say unless the taxpay-
er’s name is in the law, the ruling will be published. As an officer of
8 corporation, I have participated in decisions to have our corporation
ask for a ruling. The fact that rulings were asked for under the law
before it was amended by this particular law, doesn’t change the situ-
ation, it seems to me.

Senator Lowa. It seems to me as though the whole thing gets down
to, and I am just reading ahead of your statement, but as I understand
it, you concluded that fyc)u had no right to insist that. Christinna could
po?t exchange shares of General Motors stock ; that is about the size of
1t ¢

Mr. Conen. Well, I think——

Senator Loxg. For its own stock. N ,

Mr. Conrn. It would be more orderly, sir, if I might suggest that
I finish the statement, and then I think we can refer to some or all
of the portions of the statement, and I believe my thinkin];: might be
a little straighter. I do not know whether it would help the commit-
tee or not.

Senator Lone. As I understand it though, you felt the Government
was insisting upon a condition which the law did not support.

Mr. Conrw. I think, as Mr. Caplin said. there were many people in
the Revenue Service, in fact I would say most of the people in the
Revenue Service, who would not have put that condition in this ruling.
It was at Mr. Knight’s insistence—Mr. Knight having been involved
in the development of the legislation—it wns at Mr, Knight's insistence
that it was put in, and it was put in, as Mr. Caplin snys, solely that
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Senator Tong and other Senators would not be embarrassed by having
had some idea in their honds,

Ag Mr, Caplin said, and as Mr. Knight said the other day, there
were many Inwyers, both in and ont of the Government, in fuet most
of the lawyers in and out of the Government, who believed that had
the corporation chosen to ignore the condition—now, the condition
didn't say that if you ignore it we will tax you in such and such a
way—if they had chosen to ignore the condition, most of the lawyers
in the Government, and T min one of those who believed that we could
not have won the ense,

Senator Dovaras, Well, T want to make two comments. T most of
the Government lnwyers helieved this at the time the hearings were
held on the bill. T think they had on obligation to inform the Senate of
the possible dangoers contained within the bill,

| Mr. Conrw, Senator, Mr. Greenewalt, when he testified. mentioned
this,

Senator Dovanas. You were a lawver for the Government,

Mr. Conex, Mr, Greenewnlt mentioned the faet they were contem-
plating exchanges, and there is a disenssion in the hearings—this par-
tiewlar set is dated September 13, and on pages 78, 79, and 80, there is
a_diseussion hetween Senator Long and 1\}1'. Greenewalt in which My,
Greenewalt: suggests that the corporation would like to engage in
certain exchanges, and he says, and said very flatly, that the corpora-
tion conld engage in these exchanges regardless of whether the bill
was enneted ornot,

Senator Dovaras. Of course, these statements were made in general
terns, and Mr. Greenewalt is not n Government official.

T hadalways thought that the attorneys of the Treasury and, indeed,
the attorneys of the Tnternal Revenue Service, were, in a sense, lnwyers
for the people, and as lawyers for the people. T think they had an
obligntion to inform the Sennte as to what some of the possible traps
in the hill were. T don’t think any such warning came from the
attornevs for the Treasury,

Mr. Conen, Mr. Knight was representing the Treasury at that time,
sir, and I was not.

Senator Dovar.as, T do not think any warning came from him.

There is a second point I should like to meniion, and that is on the
quesion of publication or nonpublieation. You are one of the experts
in the country on the Revenue Code, both as attorney and student,
and you know that a great deal of what is in reality special legislation
is passed under the fiction that it is general legislation,

Mr, Conrn. Yes, sir, '

Senator Dovaras, Now, is it your position that if it is primarily
something which affects an individual company, even though it is
smuggled into the code under the pretense that it. is general legislation
that this removes the obligation to publish? If so, you throw a vei
of secrecy around the administration of special legislation.

Mr, Courn. The inferesting thing about this provision, sir, is, as
I understand it, most of the people in the Revenue Service wondered
why they came in, in the first instance, since the bill was tailored to
them very closely, almost like a glove, and cou'd not fit anybody else,
and had covered the points that they were asking, whether their stock
would be defined ag——
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Senntor Dovaras, You mean you wondered why they came in?

Mr. Conen, They questioned why they came in in the first place.
I suppose they came in only as an excess of caution.

Senator Douaras. Historically you remember they came in after
their first bill had been defeated by a very narrow margin, The first
billy as T understand it, applied to individuals the same standards
that would be applied to corporations; namely, that they would be
taxed on 52 percent of 15 percent of the original price. The original
price was $2, and 16 cents n share; 52 percent of 15 percent of this
amounted to 16 cents a share. That was the bill which very nearly
passed thiz committee,

It was defented only by a vote of 8 to 7, and it had been passed
by the ITouse of Representatives, and in all probability would have
passed the Senate if this committee had approved it.

Now, very frankly, once the facts in that bill became evident, it
was obvious that to avoid having the gains received by individual
stockholders taxed as ordinary income which, in most cases would

robably have amounted to a 90-percent. tax because they were people
in the upper brackets, they then sought this special legislation which
applied n modification of the capital gains principle.

P was for the capital gains principle rather than the tax on
ordinary income. I objected, however, to this bill because it did not
apply the capital gains principle in its full form, and instead of
levying what would have been a tax of approximately $10, perhaps
$10.25 n share, it levied a tax purportedly of only $7.25.

I thought it was capital gains and should have been taxed as
such., That was the reason x}"]\y the second bill was attempted, and
a much closer approximation to justice than the original bi{)l of only
a 16 cents tax on a capital gnin of $41 a share and of what would now
be « capital gain of $98 a share,

That was so unconscionable that it eould not be defended in the
court of public opinion, although I suppose tax lawyers could spin
{q?]tnphysu-s to justify it. That is why Du Pont came in with this
hill,

But I tried to follow the discussion very closely, and I do not think
the record shows n single warning issued by any attorney for the
Government. that by an exchange of stock this figure of $7.25 might
be reduced still more below the $7.25 a share with the market price,
as I have said, of $43.

Mr. Couex. I cannot say one way or the other, sir, since no one
in our organization was represented at the time.

Senator Dovaras. T would like to have you consider very much this
question of Fub]icntion, beeause if you apply the practice which you
apparently followed in the Du Pont case, to all matters of ostensible
general legislation which is, in reality special legislation, great abuses
can ereep in. ,

It is hard to detect special legislation concealed in vague general
legislation, That is hard enough. If on top of that you put the
cloak of silence around any further interpretations by the Internal
Revenue Service, you have sealed them off from public scrutiny, I
would just like to have you consider this question as to whether this
should be permanent policy. I do not think it should be.

The Cuairman. Proceed, Mr. Cohen,
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My, Conex. T think that, perhaps, in the interest of time T will try
to skip those portions of this that may appear redundant.

Senator Loxa. May 1 make this point: When the Secretary sent us
this letter that was discussed here, it cnme up with the last arugrn})h
sayving “This is furnished to you as chairman of the U0.8. Committee
on Finance in accordance with section 6103(d) of the code” T
won’t read all of the number of the Code of Internal Revenue, of
the income tax regulations, \

That section says that the Service shall furhish information re-
quested by this committee, and here are the words “sitting in executive
session with any data of any character contained in or shown by any
return.  So that was furnished to us in executive session. Tt is
within our power to release it all right,

Mr. Copgn. That is what T said, sir.

Senator” Lona. But when it came to onr committee, the staff very
properly marked this as “confidentinl” hecause that was for the use of
the committee members and not to be released until the committee
suid to release it beeause it is furnished to us in executive session,
and that is the basis upon which the law requires it.

The Crairaan, Proceed, Mr, Cohen.

My, Conrx. Tn most instances a taxpayer is not obligated or re-
quired to request a ruling letter from t‘w Service., However, n tax-
payer desiving a determination of the Federal tax consequences of o
proposed transaction may submit a request for a ruling letter to the
Service, When a request is submitted, the Service will reply as to the
tax effect of the transaction, based on the facts submitted by the tax-
payer, whenever it is in the interest of sound tax administration to do
so. The ruling letter is an opinion of the Service. It is not binding
on the taxpayer.'

Neither Du Pont. nor Christiana was required to file a request for
n ruling on the subject matter before us. 13 n result of the requests,
ruling letters dated May 28 and October 18, 1962, were issued to
Du Pont and Christiana, respectively. In these ruling letters, we
determined that both corporations would be distributing “divested
stock,” as defined in the public law, to “qualified shareholders.” as
aiso definied in the new Inw,

During the course of our consideration of the ruling letters, it
was observed that when Congress was considering this legislation,
Du Pont. had made representations which were menfioneﬁ in the
debates and which contemplated a revenue yield of approximately
$350 million to $470 million as the result therefrom. The revenue
estimates were based upon the understanding that under the legis.
lation somewhat more tax would be imposed on Christiana, which
would receive antitrust stock as defined in Public Law 87-40% than
under then existing law, and that the only tax on individual share-
holders would be the capital gains tax due the return of capital treat.
ment provided for individual shareholders, The revenne estimates
were based upon the then fair market value of General Motors com-
mon stock. At the time of the 1962 ruling letters, it was doubtful
that the contemplated congressional vevenue yields would be met if
the corporntions distributed the General Motors stock through ex-
changes rather than through pro rata distributions.

! Excerpt from fntroduction to each Internal Revenue Bulletin,
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Accordingly, upon the advice of the then General Counsel of the
Treasury Department, Mr. Robert H. Knight, who had represented
the Treasury Department in the hearings on the bill, the rulings issued
to Du Pont and Christisna stated that Congress contemplated that
the General Motors stock would not be exchanged for stock of either
corporation, and the rulings were conditioned upon the fuct and as-
sumption that nejther corporation would distribute the General Motors
smcfc through such exchanges.

Christiana, at the time, informed us of its disagreement with the
conclusion that Congress contemplated w pro rata distribution of the
(ieneral Motors stock owned or to be received by it. At the same time,
Christinna ndvised us that it might seek a reconsideration and modi-
fication of the findings at a later date. In August 1964, Christinna
did submit a request for reconsideration of the 1962 ruling letter,
‘This request was granted under the standard ruling procedures of the
Svlz:vim, which permits any taxpayer to request a reconsideration of a
ruling.

I )ngrin r our reconsgideration of the 1962 ruling letter to Christiana,
former (%enerul Counsel Robert Knight was employed as o consultant
to the then Acting Commiissioner of Internal Revenue because of his
intimnte km)\vkn(flre of events leading to the enactment, of Public
Law 87—108 and ﬁis articipation in the consideration of the 1962
ruling requests, M, &(ni;zht recommended that, provided the maxi-
mum revenue estimate of $470 million considered by Congress at the
time of enactment of Public Law 87103 was reached, there would be no
justification for a deninl of Christiana's request for modification of the
1962 ruling letter, and he submitted an opinion which I believe was
introduced to the committee the other day, an opinion letter to the
Commissioner, Acting Commissioner, at the time, so stating,

On December 15, 1964, the Service issued a ruling letter to Christi-
ana, removing the condition that the 1962 ruling letter would be of no
force or effect in the event any of the General &Iotm‘s stock owned or
received by it was exchanged for Christiana stock. The elimination
or madifieation, if you will, of this condition had the general effect of
assuring Christiana that it might exchange shares of General Motors
stock for shares of its own stock with those Christinna shareholders
who desired such an exchange without affecting the rulings, other
rulings, granted in the 1962 ruling letter., Tven without such an
assurance, we believed the law clearly permitted such exchanges with-
out affecting the application of Public Law 87-403,

This condition was inserted in our ruling letter solely becanse of the
revenue considerations discussed above, It was and is the }‘)osition of
the Service that no particular method of distribution of the General
Motors stock by Christiana was intended or specified by Public Law
87-403. This conclusion is clearly indicated by the following passage
appearing on page 5 of Senate Report No. 1100, 87th Congress 1st
session :

“x * % Your committee wishes to make it very clear that it expresses
no opinion ns to_what particular method of divestiture of General
Motors stock by Du Pont or by Christiana is appropriate. It is con-
templated by your committee that all issues dealing with the mannet
of divestiture are to be determined judicially, solely with reference to
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the antitrust principles announced by the Supreme Court in the Du
Pont case.”

It also should be noted that Public Law 87-408 contains no provi-
sion, and there is no indication in the congressional hearings or con-
gressional debates, precluding the application of relevant sections of
the Internal Revenue Code which might be brought into application
to reduce the tax consequences to Du Pont, Christiana, and their re-
spective shareholders. Moreover, sufficient evidence is available in
the Congressional Record to reach the conclusion that there was no
congressional intention to determine, as o matter of law, how the dis-
tribution should take place.

For example, in n letter dated January 18, 1962, to the chairman of

the Senate Finance Committee, the Attorney General stated that the
Department of Justice was—
* * » econcerned that, unless the legislative history of the bill (Public Law
87-408) is kept quite clear, the provision for special tax treatment for distribu-
tlons of General Motors stock to Christiana stockholders could be cited as an
indication that Congress intended the courts to decree such a distribution,

Upon presenting this letter to the Senate on January 15, 1962, the
chairman of the Senate Finance Committee stated as follows:

* * * The bill does not express an opinfon ns to the appropriate method of
divestiture of General Motors stock by Du Pont or by Christinnn, Thix = a
matter solely for the courts. T desire the Senate to understand clearly that the
proposed legislation will leave the courts free to determine the appropriate
methods of divestiture without regard to the proposed legislation. This deter-
mination, of course, will be made by applying established antitrust principles.
Thus, the court twill make such determination without regard to the proposed
legislation,

The Senate was fully aware that the then proposed legislation did
not purport to determine the manner in which any distributions by
Christiana should be made. This awareness is borne out by remarks
on the floor by various members of the Senate as late as January 23,
1962, the date ILR. 8847 (Public Law 87-403) was passed by the
Senate, the date the bill was passed.

Subsequent thereto, the district court rendered its decision on the
divestiture of the General Motors stock by Du Pont and by Christiana.
Article IX of the final judgment of the U.S. Disiriet Court for the
Northern District of Illinois, Eastern Division (Civil Aetion No.
49 C 1071), specifically authorized non pro rata distributions in the
divestiture of the General Motors stock by Christinna. Tn ordering
Christiana to divest itself of all General Motors stock specified therein,
the judgment in part provided :

(1) Christiana may sell such number of shares of General Motors stock as, in
the judgment of its board of directors, 1s necessary to provide net proceeds
-suffiefent to pay taxes upon the receipt by it of General Motors stock from I
I’f;l;t and any expenses and taxes incurred upon the sale of the shares to he
gold,

(2) Christiana shall distribute to its shareholders (including non pro rata
distributions in redemption of its own stock) the remaining shares of General
Motors stock required to be divested by it.

Christiana did not need any special legislation such as Public Law
87-403 to provide favorable tax treatment for the non pro rata dis-
tributions in redemption of its own stock which the judgment author-
ized it to make. Such favorable tax treatment had already been pro-
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vided for in the Internnl Revenue Code of 10564 as in effect prior to
the enactment of Public Law 87-403.

Distributions of General Motors stock to organizations exempted
from income taxes by section 501 of the code could of course be made
without any tax consequences to such organizations whether the stock
were distributed as an ordinary dividend or through non pro rata dis-
tributions in redemption of Christiana stock. "That is true even as
regards the tax under section 511 of the code on unrelated business
income since paragraphs Sl) and (5} of section H12(b) of the code
excludes from the base of that tax both dividends and gains and losses
from the snle, exchange, or other disposition of property other than
stock in trade or property held primarily for sale to customers in the
ordinary course of trade or business.

Distribution in redemption of stock are subject to the rules of section
802 of the code. Such distributions are required by section 302(a)
to be treated as in part or full payment in exchange for the redeemed
stock if the distribution is substantinlly disproportionate with respect
to the sharcholder under the rule of section 302(1)‘) (2), if the distribu-
tion is in complete redemption of all of the stock of the corporation
owned by the shareholder under the rule of section 302(b) (3), or if
the redemption is not essentinlly equivalent to a dividend under the
more general rule of section 802 {b) zl). These provisions, all in effect
prior to the enactment of Public Law 87-403 and not in any way
amended by that public law, made it possible for either individual or
corporate shareholders of Christiana to obtain capital gain treatment
in respect of General Motors shares distributed in redemption of
Christiana stock, The attractiveness of such distributions of General
Motors shares in redemption of Christiana stock, of course, necessarily
depended upon the basis of Christiana stock in the hands of the share-
holder since even at the capital gnin rate a velatively high tax lia-
bility would be incurred on a considerable number of (General Motors
shares received in rodemFtion of Christinna stock held at a low basis,

It was mainly the availability of these provisions of the code, which
were in no way nffected by the enactment of Public Law 87-408, which
convinced the Service lnst December that we could not justify a refusal
to remove the condition as to distributions of General Motors stock
in exchange for Christiana stock from the 1902 ruling as soon as the
request for reconsideration of that ruling had been modified in such a
way as to assure that the maximum revenue estimate of $470 million
coptmlnplated at the time of enactment of Public Law 87-408 would be
raised.

Not only were these provisions unaffected by the enactment of Pub-
lic Law 87-408 but, as stated above, there was nothing in Public Law
87-403 or in its legislative history to indicate that the general relief
provisions which that public law brought into the code were not to be
available in the event non pro rata distributions of General Motors
shares in redemption of Christiana stock should be effected prior to a
finul distribution of the remaining General Motors shares pro rata to
the remaining Christiana shareholders.

Senator Lova. May I just ask a question, Mr. Cohen? If I recall
I think you made reference to this. When Mr. Greenewalt testified
before us on the so-called Du Pont bill, I, perhaps, asked a question,
not of him, but I think he had already explaine it, that there were
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ways available to Du Pont snd Christiana where they could reduce
their Government tax linbility if they wanted to do { ust the type thing
that they did right here. Do you have that available to you?

Mr, Comen. Yes, sir.

Senator Long. I believe he explained that if they did, that while
they were not anxious to do business that way, if they did, they wonld
greatly reduce their Government tax linbility, and you would get
o lot less than if you passed the Du Pont bill, and they dissolved as
the bill authorized them to dissolve.

Mr. Conen, That’s right. You were asking a question, and M.

Greenewalt sanid Du Pont also offered to exchange [reading]:

Senator Lona, Let me just take that point. What dld you say, it is within
the power of your company to adopt the plan under which the Government
would not reeelve any additional revenue so far as Du Pont I8 concerned, is

that correct?
Mr. Greenvwarrt, That is correct only in theory, I want to fmpress the

committee with the magnitude of this problem,

Then he went. on to discuss that. it might tnke some great length
of time, and that the distributions could be made in dividends or in
exchange and could, in effect, probably not eliminate the problem but
could reduce it greatly.

Senator Lona, In other words, it was explained to us at the time,
and nobody contested that, I can’t even recall that anybody even from
the Internal Revenue Service contested that either in the hearings
or even those who opposed the bill contested that point at that time,
that there were measures available, such as you have discussed in the
law where that company could by such n measure such as this greatly
reduce the amount of tax that they would owe if they chose to comply
with the court decrees in that fashion.

Wasn’t that pretty well understood down at the Treasury as well
as those of us on the Hill at the time?

Mr. Conrn, Well, I cannot speak for anybody in the Treasury since
I was not there at the time, sir, But it appears he said that, and at
one point he indicated that approximately 10 million shares could
have been exchanged tax free.
~ Senator Lowna. If that were the case, can you give me some iden as
to how much that would have reduced their liability below what these
people estimated it would be?

Mr. Corren. He indicated at that time that he thought the liability
would be about $330 million if he went about this particular procedure,

Senator LoNa, So that by what their estimates were, that they
would, if they used that procedure they would, owe about. $140 million
less than they would owe if they would use the procedure that the
gso-called Du Pont bill authorized. ‘

Mr. Conen, Thore were exchanges, sir, and I do not want to be
held to anything along that line. The only point T wanted to make
in mentioning that is that he did, at that point, mention the possibility
of exchange.

Senator Long. Was there not other legislative history where some
of us, in explaining this bill, explained, either on the House side or
Senate or both, that this procedure was available to these people
under existing law?

Mr. Conen. Well, almost ever{) statement that you find in the
legislative history indicates it can be any type of distribution and, as
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1 say, many of them indicate pro rata or non pro ratn, In fact, at
one time, I understand the I)elm.rtment. of Justice was pushing in the
courts toward a non pro rata distribution ns being the most fuvorable
from an antitrust standpoint. o .

When Mr. Knight checked this out with Mr. Orrick at the time
of the second ruling in 1064, the 1964 ruling, Mr, Orrick indicated
that as far as the antitrust laws were concerned, the answer was
neutral, It did not really make any difference once the court had in-
cluded the Christinna shareholders and some of the large Du Pont
shareholders within its anbit. So that there was a determination—
we wunted to make sure that we were not, running afoul of the anti-
trust lows, and the answer came back that it is noutral. It said, “You
o a8 you see fit under the tax laws.”

Senator Lona, All right.

The Cuamyran. Thank you very much,

Any further questions?

Senator Sarariers, I would like to nsk a couple of questions,

The Cramsan. Senator Smathers,

Senator Syariers, Mr. Commissioner, will you deseribe for the
committee in what manner this whole proposition first came to your
attention,

Mr. Conex. I might say that the frst time I met Mr., Knight was
lnst, week, which was Wednesday or Thursday when the hearing was
in this room. I never met Mr. Knight before that.

The first time this came to my attention was when I was in the
Chief Counsel’s office, I got a call one day from Treasury. I do not
recall who .the enll was from, it was not from Mr, Knight. It was
from one of the stafl of people who was working with him, and I was
asked to %i\re o legal opinion on whether the pﬂ\cing of the condition
in the ru ing was legally valid, and I replied veally that was the
wrong question. “You shouldn’t ask me that question becauso really
the answer is if we put a condition in could we hold to it.”

But T was not asked that question. I was told only to answer
whether the placing of the condition in the ruling was valid.

I rendered n legal opinion to Mr. Knight which said that since it
was discretionary on the Commissioner to rule or not to rule, then he
could rule subject to any condition he saw fit, and that is ajl T said,
that \;;ns the only thing that that memorandum took, the only position
1t took,

Ultimately, Mr. Knight met with members of the Commissioner’s
staff, and one or two members of my staff to advise him on the legis-
lative history and the procedures. :

Some members of my staff attended the hearing with Christiana
' r}épresentut-ives, lawyers for Christiann. I did not personally attend
that.

Senator Syaruers. Do you recall when that was?

Mr. Conrn, It was, thig was, about the middle—well, my memoran-
dum to Mr. Knight was dated, I believe, November 9. Those discus-
sions with my staff took place in the next few weeks.

Then ultimately when the ruling letter was prepared, a member of
my staff walked into my office and said, “Mr. Cohen, the ruling letter-
is here. Do you want to personally sign it %"

45-218—65—~—11
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1 snid, “This is a routine case ns far as I am concerned. Has this
heen handled in the normal procedure?” The answer came baek, “Yes,”

I said, “Will you feel more comfortable if I sign it?” e said no, he
would be p{lnd to handle it in the routine way.

1 said, “You have my anthority to go ahead and sign it.” It was
initiﬂlloc’l, and it was sent to thoe Commissioner, and ultimately it was
issued by the Acting Commissioner,

Senator Sararimers. Mr, Cohen, did any official of Christinna or any
lawyer representing Christiana ever discuss this matter with you?

Mr. Clonten, No,sir. I have never met any of them in re’gm'd to this,
I personally am acquainted with several of them, Mr. Watts, T have
met at bar associntion functions, and so forth, but with none of the
other gentlemen am I porsonally acquainted.

Senator Sxyrarners, But you never discussed it. prior or during or
after this whole matter?

My, Conen, No,sir,

Senator Sararners. Those are all the questions T have,

The Cramaran, Senator Williams?

Senator Gore? :

Senator Dovaras. T have no questions,

Senator Gorn, The 1964 ruling did not remove the condition of the
1962 ruling, did it? |

My, Conen. No, sir; it only modified it. The $470 million remained
s an unspoken premise throughout the whole thing, That again was
at the request. of Mr, Knight.

Senator Gorr. When a request was made of you, as counsel for the
Internal Revenue Service, to express an opinion as to the validity of
the inclusion of the conditions, you replied, if I recall correctly your
words, that since such an aetion was discretionary on the part of the
Commissioner of Internal Revenue he could issue such a ruling, de-
cline to issue such & ruling, or issue such a ruling based upon whatever
condition he might choose.

Mr. Conen. He might think appropriate. I think that is correct.

Senator Gore, Is that a correct statement?

Mr, Conrn. Yes, sir.

Senator Gore. Then I take it, it would follow that since it was
again discretionary on the part of the Internal Revenue Service to
issue or not to issue, to modify or not to modify, to rescind or not to
rescind, to amend or not to amend the 1962 ruling, that the Commis-
sioner had the choice of issuing such a ruling upon whatever new or
modified condition he might choose?

Mr. Courn. Yes, sir.

Senator Gore, T
the discretion of the Commissioner to condition a ruling in such man-
ner as he may choose?

My, Conen, Yes,sir. That does not hold to the leﬁal validity of the
ruling if tested in court though. It only holds to the administrative
action that we might take following the ruling,

Senator Gore. Well, the taxpayer requested a ruling in the first
place. '

Mr, Conen, Yes, sir,

Senator Gore. It was the taxpayer who desired & ruling.

Mr. Cousn. Yes.

hen your opinion of the validity is that it is within’
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Senator Gone, The ruling was given at the tnx‘mym“s re(]mest.

When the taxpayer raised objection to the condition of the ruling,
the then Commissioner ngreed to take the matter beforve the Joint
Committee on Internal Revenue for its opinion and advice, The tax-
})uym' declined to avail himself of that opportunity, accepted the rul-
ng, made two distributions under the rulnag, and then, General
Motors stock having risen from $4b to around $100 per shave, peti-
tioned for a change.

And, ns you say, I believe, it was entirely within the discretion of
the Commissioner as to whether the ruling be changed or modified.

My, ConeN. Yes, sir,

I might say that in word of exlemtion as to Mr., Caplin’s prior
Eositi(m My, Caplin, I think, indicated that having been informed
y Mr. "Knight of the $470 million figure, he would not personally
OK a ruling that would bring in less than that amount unless he

brought the matter to the attention of the committee.

Still upon the same premise, because you have to understand, I
think, that the Revenue Service, having not participated in this legis-
lative history, was relying on the Treasury person involved here,
Mr. Knight, for his intimate knowledge of what was or what was not
intended.

Senator Douvcras. Will the Senator permit me to ask a question ?

Senator Gore. Yes.

Senator Dovaras. Just this basis that T think makes the 1964 ruling
very questionable, with great legal precision you said that the “un-
spoken premige”—those were your words—of the 1962 act and the
1962 ruling, was that Du Pont should not. pay more than $470 million.

Mr, Courn. I hope I did not say that. I said that was Mr,
Knight’s premise, I cannot adopt it one way or the other, I do not
know ; I was not there,

Senator Dovaras. I know. But that was My, Knight’s basis, and
that has become the official ruling of the Internal Revenue.

Mr. Conen. Yes, sir. As I indicated, there were n number in the
Service who had doubts about that.

Senator Dovaras. I think this basis is more than questionable. What
is an “unspoken premise”? It is something not stated but inforred.
In your testimony you made it clear that Du Pont never explicitly
sanid they would not pay more than $470 million, There has never
been any evidence to indieate that Congress thought that under all
conditions Du Pont should not pay more than $470 million. This is
a guess after the fact based on the belief in what was in people’s
1;11i‘nds that the then existing price of the stock, $43 to $45 to $47 a
share.

Now, after that General Motors had terrific enrning records—we
do not. question that, and we are not trying to take it away from them
in any way—but as o result the capital gains which were originally
enormous became still more enormous, on the basis of 63 million shares,
the capital gains became something over $6 billion, not $2.5 billion,
as originally,

" Now, I see no evidence, unless there was a secret arrangement be-
tween Treasury and Du lgont., I see no evidence that there is a limita-
gonpm tthe act that $470 million should be the maximum paid by

u Pont, . ,
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Instend the legislation purports to be genceral legislation, pro rata
distribution was approved and carrvied through on a_considernble
portion of the stock, but an exception was made on the charitable
}mltlings on the ground, and Mr, lKni ht himself admitted this was
the central consideration, that the liability of Du Pont should be re-
stricted to $470 million although in practice it was not restricted to
this,

I think when you make tax rulings on the basis of “unspoken pre-
mises” that this is a very dangerous principle beeause it permits a sur-
mise to be substituted—

My, Courn. Twounld agree with you.

Senator Doveras (continuing). For fact and for legal documenta-
tion,

Mr, Courn. T would agree with you, and I have pledged to this com-
mittee on my confirmation lumrin{;s we will follow the law as best we
can glean it without regard to the ollars involved. '

Wao eame on o sitnation here where wo were not dirvectly involved
in the legislation, The party who was involved gave us his impres-
sion.  Many of us could not find full support for holding Chvistiana
to any line—

Senator Dovaras. Iam not blaming you, Mr, Cohen.

Mr. Conen (continuing). And, therefore, we took the modification
beeause it led us more toward what we could glean from an objective
legislative history.

Senator Dovaras. Mr. Cohen, I am not blaming you in the slightest,
and you are not on trial,

Mr, Conrn, 1 am not trying to justify it, siv, but only trying to
say wliat we did.

Senator Dovaras, I think Senator Gore is vight. This is n most
anomalous situation. The former General Counsel is called in on
election day, I think, November +.  Wasn't. that election day?

Mvr, Conen, I think the 8d was,

Senator Dovaras, The day after eleetion, when the results had
hecome manifest, There is an Acting Commissioner of Internal Rev-
enue.  Mr, Caplin has gone out, and you have not vet gone in.  Thero
is an administrative vacuum, Into that administrntive vacuum Mr,
Knight is propelled.

Senator Gonre, Duving the Christmas holidays and the innugural
period,

Senator Doveras, 1 think the ruling was after Thanksgiving,

Then there was the ruling, and T think you have used accurate
terminology in suying that it was based on (he “unspoken premise.”
It resembles a person in a dark voom conjecturing about the presence
of a black cat which is not there, '

Senator Ben~Nerr. Mr. Chairman?

Senator Saarners, Mr, Chairman, I wonder if I might ask this
question? The Commissioner has sat here and listened to this testi-
mony, as I have, during o period of a day and a half. I did not. get
the impression that My, Knight or anyone else stated that they should
not. pay more than $470 million. T rather understood it as saying
that they would pay under this arrangement, at. least. $£70 million.

T think there is o distinction as to whether or not they should pay,
the understanding was that they should pay, not more than $470
million or they should pay at least $470 million.
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My, Clonrsn, 1 believe he said at least, but 1 am not. suve.

Senator Sararnens, At least $470 million,

As o matter of fuet, is it not the estimate that they now will pay or
have paid, shortly will pay $612 million?

Mr. Conen. That is correct, sir,

Senator Saariens, 1 would Tike to nsk this question for the benefit
of the Senator from Arkansas who is not. able to be here, and he asked
me to ask it for him. Xe was particularly interested in knowing what
Christinna Securities Co.’s tax would have been under the prior law
ns contrasted to what is actually has been under Public Law 874,

My, Courn, T do not know what the ligure is, but the dividend tax
to them would have been, I think, a tenth of what it was,

Senator Syariers, It would have been much less?

Mr. Conten, Much less.

Senator Dotaras. Sixteen cents a shave,

Mr. Conun, Sixteen cents ns aguninst several dollars,

Senator Dovaras. That was so unconseionable——r

Mr, Courn. But that was the general rule,

Senntor Syarners, That was the rule.

Mr, Conen, That was the genernl rule,

Senator Sxrarukrs. And if Congress had not acted that would have
heen the cnse?

Mr, Conen. That still is the general rule as to all other corporations,

Senator Syrarurrs. Is there any question in your mind that the total
revenue to the Federal Government had Christinnn so acted would
have been substantially less than $612 million?

Mvr. Congn. I have been so informed, yes, sir, by our revenue esti-
mator. I am not a revenus estimator,

Senator Syarners, Inasmuch ag Christinna had a legal right in
1962 to make an exchange offer which you indicated in your state-
ment which they did, but not exercise it, is it not fair, therefore, for
me to state, and correct. me if I am wrong, that beeause Christinnn
waited until 1965 to make the exchange offers that there has been
no lessening of Federal revenue?

Mr, Conikn, T thing that is correct, sir, but I am not certain, I
do not know who would have accepted an exchange at that time
agninst who would now, and I think that is vather speculative, so it
is hard to say.

Senator Saariers, All vight,

I think those ave all the questions I would like to ask,

Senator Bexxrrr. T have not been able to ask a single question all
morning. May I get into this while we are at it?

Senator Gore. T yield. T thought T had been recognized.

Senator Benzwrr. T hope the Senator from Illinois will remain
for just a minute. The Senator from THinois has implied that the
purpose of this ruling was to enable Christinna and General Motors
and Du Point, but Christiana particularly, to distribute a stock worth
%100 a share at a lower vate. 1 think the record should be corrected.

There was not availuble $6 billion worth of profits, At mos' there
wis available $4.6 billion beeause Christinna and General Motor : both
distributed stock in July 1962 equal io a third, approximately a third,
of the issue at, in the ease of General Motovs, $47 o shave, and in the
case of Christiana $5¢ a share; and then in January 1964 they dis-
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tributed a little less than a third, Du Pont at $70 a shave, Christiana
at $70 n share,

In their final distribution in January 1965, the price was $96 a share,
but they had only 23 million instend of 63 million shares loft to
distribute, ‘ ‘ ’

So that to imply that this whole thing was heing held back in order
~ to take ndvantage of the price rise from something like $50 to some-
thing like $100—— '

Senator Dovaras. I want to say to the Senator from Utah he is very
uncharitable in implying that. that was the purpose of my statement.
I was trying very ‘mstily to indicate what the probable eapital gain
had been becauso of the rise in the price of General Motors stock, and
I think the technieal correction which the Senator makes is true; that
because of the prior distribution at lower prices that the gain of $98
a share was not realized on all of the 63 million shares,

I am very glad to accept his correction that the total capital gains
were not %6 billion but 46 billion. T did not _say there had been
delay. T simply said it was an extraordinary situation in which in
an administrative vacuum a former official was called in who reverses
his previous ruling, and I am not blaming Mr. Cohen at all in this
matter. I want the record to be clear on that.

Senator Bennerr, Let me finish this one correction. The figures I
have quoted are $4.6 billion for Du Pont, and T will quote the figure
of $653 million total value, this is the value received for this stock
when it was distributed, and the net profits are these figures minus
whatever the basis was of the various stockholders to whom it had
been distributed.

: Senator Doveras. The base price was well established at $2.16 a
share.

Senator Benngrr. This is with respect to the man who owned Du
Pont or Christiana at the time that General Motors was acquired. A
lot of people bought stock in both these compunies over the years,
and their value was much higher.

That is all, Mr. Chairman,

The Crrateyan, Senator Gore?

Senator Gore. In view of what you, Mr. Knight, and Mr, Caplin
have said about the discretionary anthority of the Commissioner with
respect to a ruling, T am at a loss to know why reference is made to
court test, and I particularly would like to ask you why you recom-
mended a ruling in 1964 which contained a modification of the ruling
to which youn refer as possibly subject to court test. ‘

Mz, Conex, Well, T shonld answer the first one—the reason T men-
tion court test is that to a lawyer the ultimate test of a legal judgment
is what will a court do with it.

Senator Gore. That is a matter of conjecture.

Mr, Conen. Sir, any opinion a lawyer gives is a matter of con-
jecture.  You make your best judgment on the facts known at the
time,

Senator Gore, Yes. But under the law, the Commissioner had dis-
cretionary authority to issue or not to issue the ruling, and to issue
it under such conditions ns he chose.

Mr. Conten, Yes, sir; and you asked me why did I, as chief counsel,
authorize from our standpoint the issuance of a new ruling. We did it
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on the same grounds that wo would have OK'd the first ruling. As
a mattor of discretion in the Commissioner, the condition was put in
there. As a matter of his discretion he could take it out of the ovder,
ho could modify it to such extent as he thought approprinte. _

T'he Commissioner, the then Acting Commissioner, then operating
within his framework of reference, and within the advice given to
lim by the consultant, Mr, Knight, who was the man who originally
insisted on the condition, thought that he conld modify it.

As o lawyer, T thought that that modification was proper, just as I
would have thought any restriction he wanted to put in there prob-
ably would have been proper and 1, therefore, OK'd it,

Senator Gore, As { understand you, you think the modification was
legally proper, and you also think that the condition in the 1962 ruling
was legally proper? .

Mvr. Conex. Yes, siv.  But that does not mean that necessarily the
Rovenuo Service would win the case if they chose to litigate,

Senator Gore. Let meo state my question, 1 want the record to
show my question and then 1 want the record to show your answer,

As T understand you, and 1 would like for you to say whether I
understand you correctly, yon said that you recommended the condi-
tions in the ruling made on November 15, 1964, as being within the
legal authority of the Commissioner {

Mr. Conen. I initiated on the basis of that yes, sir. Thee ruling
datoe was December 15,

Senator Goke., And you say you wounld have so initinled the condi-
tion of the ruling made in 1062?¢

Mr. Conen. Yes, sir; and I should add that if the ruling letter, the
last raling letter, had not had the condition T probably would have
initialed that also. )

Senator Gonre. Well, I daresay.

Senator Sararrers. Will the Senator yield at that point for clari-
fieation ¢

Senator Gore. Yes,

Senator Sararners. Am I correct in stating it this way, that as you
interpreted this whole problem, that the Commissioner had the author-
ity, within his discretion, to do what he did, buv you, s a lawyer, did
not believe that his first ruling would stand up in the court if tested ?

Mr. Comex. That is right, sir.

Senator Smarueks, That is the basis upon which you gave your
second ruling in 1964 was as a lawyer, you are now the Commissioner.

Mr, Conex. It should be clear that Y was operating as o Inwyer at
that time, not as the man with the administrative discretion.

Senator SaaTHERs, Right,

Mr. Couen. T do not think a lawyer should interject himself into
his client’s administrative discretion. He is there to advise his client
on what he may do if the client so wills, and I thought that the Com-
missioner’s discretion was entirely proper.

Senator Saariers, So while the Commissioner had the diseretion,
in an effort to try to get as much money from the taxpayer he felt he
could get or at least ns Senator Douglas has said, $470 million plus,
nevertheless, as a lawyer, you would have to say that that decision
would not have stood up, In your judgment, hefore a court ?

Mz, Conen. Yes, sir.
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Senator Sayraruens, Thank you.

Senator Gore, Well, what you recommended was o ruling which did
not remove the (-ondit{(m, but instead only modified the condition?

Mr. Conex, That is correet, sir.

Senator Gore, As o lawyer—-

 Mr, Conren, Stating a premise that the Commissioner, in his discre-
tion, mlixht put u condlition in there; having stated that to Mr, Inight
first, I think that it was incumbent. on me to aceept a condition having
been retnined in modified form, ’

Senator Gore, Well, as one lnwyer with limited learning, to another,
permit me to suggest to you, sir, that the taxpayer requested the ruling,
that the taxpayer received certain benefits which he desired as a re-
sult. of the ruling. The ruling was only available and those benefits
only available to him on the condition stipulated in the ruling,

e accepted it with those stipulations. T'wo divestitures were made
in consequence thereof.

So it seems, as one lawyer to another, that we could be in court a
very long while on this subject.

Seceretary Dillon stated that it was “conjectural” that the $470 mil-
lion referred to in revenue estimates would be realized. Now, as mat-
ters have developed, what revenue would have been realized at a price
of General Motors stock of $55 per share?

Mr. Conen, Assuming what, sir?

Senator Gore. Assuming— |

Mr. Courx. I do not know whether these 4 million people would
have exchanged at $55 per share. T do not know what the exchange
ratio would have been, lWou]d it have been three and a quarter to one?
Five to one? Or two to one? 1 think it is conjecture, that is pure
conjecture, I am afraid.

Senator Gorr. Well, assuming a pro rata distribution in accordance
with the ruling of 1962,

Mr. Conrn. Then, I think we have stated that the—TI do not know.
Do we have—we can have somebody muke that figure available to you,
sir,

Senator Gore. Will you supply it for the record?

My, Conren. This is a rather complex arrangement, and we have an
estimator here from the Treasury. But I am afraid off the top of his
head he cannot make the ealculation.

Senator Gore. You will supply it for the record at this point?

Mr. Conen, Yes, sir,

Senator Gore. Thank you, Mr. Chairman,

('The following insertion was subsequently furnished by Mr. Thomas
Lenhy, Assistant Director of the Office of Tax Analysis of the Treasury
Department.)

It is esthnated that revenue in the range of $430 to $470 miltion would have
been realized by the Governmetit on the following hypothetienl assumptions:
{1) General Motors stock at the time of any sale or disteibution had a value
of 5% a share; (2) Du Pont and Christiuna made sules in the amount of
1,855,150 shares of General Motors stock (this is the amount of sales actually
made) ; (3) all remaining shares of General Motors stock held or recefved by
Du Pont or Christiana were distributed pro rata, This estimate varies slightly
from that accepted in 19062 because of chiinges in tax rates and other relatively
miror factors,
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Senator Loxa. Mr, Chairman, T have discussed this matter with a
number of lnwyers who do not represent Du Pont. In fact, 1 have
not. discussed this matier sinee this point was raised with anybody who
does represent Du Pont.

Let me tell you what each one of them has advised me, that Mr.
Cohen's ruling here was correct.  That when he said in his statement
hero that the Senate was fully aware that the then proposed legislation
did not. purport to determine the manner in which any distribution by
Christinha should be made, that that was our understanding in the
committee, and he said in his statement that this awareness is borne out
by remnrks on the floor by various Members of the Senate as late as
January 23, 1062,

Now, T have discussed this matter and sought the advice of staff, and
T am still of that opinion, and I do not know of anybody who disagrees
withit. Now, furthermore, he snid—

Chrixtinna dld not need speelul logislation such as Publie Law 8i--103 to provide
favorable tuax treatmoent for non-pro-tata distributions in redsiption of its
own sfock which the judgment nuthorlzed {t to mnke,

Now, my understanding, and I know no lawyer with whom T dis-
cussed this matter who has refuted that statement, that they did not
need aven the Inw we passed to authorize them to do this,

Now, my understand is that it was well understood that Du Pont was
expected to distribute their stock pro rata, and they did.

My, Conen. Yes, sir.

Senator Loxa. So there is no quarrel about that., That was under-
stood, and that. was done,

It was furthermore my understanding, and I have consulted with the
stafl and confirmed my judgment of this, and my recollection, that it
was understood that Christinna could distribute either way, but ap-
parently there seems to have been some confusion about that,

The best advice T can get was that we understood that Christiana
had that right, they had that right before we passed the law ; they had
the right after the law. Ts that the way yon understood it?

Mr. Conex. That was my best. understanding. 1 was not there, of
course. Iecan only read the record.

Senator Loxa. The law did not. change that, But appavently there
aross some confusion as to whether Christiana had that right, and if
Christiana exercised that right, it was going to make some difference
in_the revenue estimate that we had in mind when we passed the so-
called Du Pont bill up here.

Mr, Conex. That 1s right.

Senator Loxa, And Mr. Knight wanted to be sure we collected that
amount of money that that revenue estimate said,

Mr, Courx. Yes,sir,

Senator Lona. And that.is why he put that condition in there.

Mr, Conrex. That is what he stated,

Senator Loxa. But in doing so he put a condition down that T did
not understand, and T do not think we understood that. to be the condi-
tion, and the debates on the Senate floor indicated that is not the con-
dition; isn’t that about the size of it? You had lots of support for
that revenue estimate of $470 million.

My, Couex. Yes, sir,
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Senator Toxa, But you could not find anything in the record to
support you that Christiana did not have the right to do this,

Hr. Conex, That is right, sir,

Senator Lona. And that having been your opinion from the begin-
ning, it remains your opinion still, I take it ¢

Mr. Conrn. Absolutely,

Senator Loxa. May I just say this, since this point came up, Mr.
Cohen, T have been a Tawyer myself, and T know what it is to sign opin-
ions. Some of them have heen good, and some of them weren’t. worth
the paper they were written on, But if T sign an o],)ini(m, and T was
subsequently persuaded 1 was in error, I think T would be man enough
to admit my error when I was persuaded that I was in errvor or when
I made a mistake.

Apparently you did not make a mi«*ake.

Mr, Contey. I nm the first one to say that T am or—that T am fal-
lible.  'We may be fallible, but T do not think we were wrong.

Senator Loxa, Doesn't the Supreme Court give you certain rights
under certain circumstances if you have doubts about that matter to

ive them a rolwm'in;g and to hear them a second timo in the event you
decided against them?

Mr, ConrN. Yes, sir,

Senator Lona. Weren’t there doubts about it in your department
at the time you gave that decision ?

Mr, Conen. Administratively we always had some doubts about it.

Senator Sarariers, Asto the first letter?

Mr, Conen, Yeos, sir,

Senator Loxa. As a practieal matter, if you conelude this is wrong,
do you feel it would be your duty, if you conclude the thing is wrong,
to give them a ruling that is vight ¢

Mr. Congn. Tothe best of our ability,

Senator Loxa, Tet me say this: With all this talk about the inaugu-
ration or 2 days thereafter, in my judgment a taxpayer or citizen is
entitled to justice whether he is asking for it in January or July. It
should not make any difference, and if you are a lawyer and you con.
cluded that he was entitled to that right, I think you ought to give
it to him, and T commend you for it. ﬁ

Senator Gore. Mr. Commissioner, what do you know about this
advice to Mr. Knight that. Senator Byrd was going to write a letter
recommending this deal?

Mr. Conex. Tknow nothing of it, sir.

Senator Gore, Were you present the other day when there—

Mr, Congn. I was present when the discussion went on, but. I have
no firsthand knowledge. I know exactly what I heard in this room.

Senator Gone. Well, let me read you what you heard :

“It was briefly mentioned that o letter would be made available on
this matter from the chairman of the Senate Finance Committee.”

Now, ns Commissioner, since you heard that, have you made any
move to find out who gave that erroneous advice?

Mr. Conexn, No,sir,

. Sepm'?m' Gore, Do yon think you would be well advised to so
inquire?
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Mzr. Couen, It did not enter into my judgment as Chief Counsel. I
do not know that I am saying it entered into anybody’s judgment at
the time.

Senator Gore., You are Conunissioner now?

Mvr. Congn, Yes, sir,

Senator Gore, You heard Senator Byrd say that he had written no
such letter?

Mr, Conen. I do not know that anyone in the Service relied on
whether he would or would not write the letter so, therefore, it
became—-—

Senator Gone, That is not the question I asked you. You heard a
memorandum prepared by an employeo of the Internal Revenue Serv-
ico which purported to relate to Mr. Knight that a letter would be
made available from the chairman of the Senute Finance Committee
on this subject ? |

My, Conen. Indicating that someone at the meoting said that.

Senator Gore. And you heard Chairman Byrd suy that he had
written no such letter?

Mvr. Conen. Yes, sir,

Senator Gone, ITusn't it oceurred to you to find out who—-

Mr, Conrn. No one in the Revenue Service relied on the fact. that a
letter would or would not be written; therefore, it did not enter into
the judgmoent——--—

Seunator Gore. Mr. KXnight was not in the Internal Revenue.

Mr. Conen. And I would——-

Senator Gonrr., He was at the hearing, he was ealled down as a con-
sultant to render an opinion on changing this ruling. It hadn’t oc-
curred to you to find out who gave to him this erroneous information ¢

Mr. Conex. We have questioned people at the hearing and no one
seems to remember whether it was said or not. It is in one man’s
recollection someone must have said it. But we don’t know which of
the gentlemen attending the hearing might have said it.

Sonator Gore, Did you inquire of the man who wrote the memo-
randum ¢

Mr, Couren, Yes, sir, He doesn’t recall.

Senator Gors. So you have made some inquiries ¢

Mr. Contrn. In the sense of “does anybody know why this is in here,”
ves, sir.

Senator Gore. Well, I congratulate you. I think it is properly the
subject of an inquiry. But you did not learn who so advised Mr.
Knight?

Mr. Conen, No,sir.

The Ciamaan, I repeat for the record, I neither wrote a letter
nor was requested to write a letter. If such o letter had been written
it would certainly be in existence,

Mr. Comen, We would have it in our files, I presume, and we do not
have such a letter, and we have not relied on the existence of or non-
existence of it.

The following letter from Mr. Kenneth W. Gemmill, of Dechert,
Price & Rhoads, Philadelphin, Pa., was subsequently received by the
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chairnum and made a part of the vecord :)

DeonenT, Prioe & R110ADS,
Plhitadelphia, Pa., Maroh 29, 1065.
Hon, Hanny 1, Bygn,
Chairman, Scnate Finanee Commitéce,
Rroom 200, Senate Ofice Butliting,
Wuashingiton, D.O.

My Dar Mur. Cuamyan: On page 180 of the typewrliten trangeript of the
hearing held on Mareh 17 before the Sennte Finance Committee there appears
the following stutement @ “It was briefly mentioned that a letter would he made
avallable on this matter from the chafvman of the Senate Finnnee Committee,”

This stntement was suppiosed to have hoen nade ot a meeting held on November
10, 1904, in the Burenu of Internanl Revenue, At the meeting of November 10
T wan the chief spokesman for Christlann Securities. T have iy notes of my
opening statement and the notes which I took of the varlous points made nt
the meeting,  Nowhere in those notes do T find any reference to the chairman
of the Senate Fhnnee Committee, In addition, I have no recollection that
thevre was nny gueh reference,

Morcover, T have asked the other ropresentifive of Christinnn who were at
the meeting; nnmely Messrs, Scott, Watts, Shaplro, Grimes, und Sharon, If any-
one has any notes or any recollection of the mention at this mesting of the chair-
man of the NSennte Finance Committee, L am assuved by each of the above-
mentioned persons that he does not have any hotes or recollections of any men-
tlon of the chairman of the Sennte Finnnee Committee,

We do not know of the existonee of any lotter, or of any request for any letter
from the chairman of the committee.  Wo, therefore, hollove (hat the above
reference must have origlnated as the result of a misunderstanding,

Rincerely yours,
KeNNETH W, GEMMILYL,

Senator Gore, TTow do you know what Mr, Knight velied upon?

Mr, Conex, T have no iden what he relied on, except insofar as his
writien recommendations made to the then Acting Commissioner were
made available to me, and T have read that letter.

Senntor Gork. You snid earlier that one of vour assistants, or mem-
bers of vour stafl, caid that the ruling letter “is here, do you wish to
sign it.” T helieve T am quoting vou correctly.

M. Conex, Yes. sir:or words to that effect, .

Senator Gore. You suggested that your staff member initinl it. My
question is, who wrote the letter?

My, Conex. That letter was written in the technieal organization
of the Commissioner’s Office. Tt was drafted by a technician who was
assigned the ease. Tt was then reviewed in the technieal orgnnization,
it was reviewed by the Assistant Commissioner, Technieal, and as
many rulings ave forwarded to the Chief Counsel for concurrence. Tt
was then forwarded to my Tnterpretive Division for concmrrence.

ITaving been veviewed in the Interpretive Division, it was either the
head of the Division or one of my assistants who walked into the office
and asked this question, and it was initinled with my initials, sir. I
take full responsibility for it, T authorized him to sign my name,

Senator Gore, To whom was it referred for the actual draftsman-
shin?

Mr, Cotrex, One of the technicians in the Tax Rulings Division, sir,

The Crramarax., Senator Tong?

Senator Loxa., May T ask you this: Do vou feel you have to have a
letter from Senator Byrd in order to make a ruling when you are the
Commissioner?

S A o i S A
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Mr. Conen, No,sir.  Tdonot think Tshould. T would like to know
more about the objective basis of the record.

Thoe Cirarraan, Who was it who said T had written a letter?

My, Conen. T wish T knew,

The Cyiamaran. T write a lot of letters, some to my own constitnents
and elsewhere, and T reply to letters that come to me ng chairman of the
F]inmme Committee, and T have no recollection whatever of writing
n lettor,

Now, as T understand it, somebody snid that T was expeeted or they
could get. mo to write aletter, What wasit?

Mr, Conen. That was evidently the way it was stated,

The Criatraran, What was the way it wasstated?

Senator Lona, Someone, as T understood if, had a note which in-
diented that Senator Byrd might write a letter, and Mr, Knight knew
nothing about the letter,

Mr, Conrexn. The gentleman you are referring to, Mrs., Springer, is
just-the technieinn who wrote the notes.

Mys, Serixaer, That is what T mean, that is the only mention made
in there about this, and it is just Mr. Gabig's memorandum, and no
one else seems to remember anything about the letter,

My, Corren, Most likely someone said like that.

Senator Toxa, You will find a few requests down in the Treasury
Department from Senator Long from time to time, somebody writing
about. some constituent’s desire for you to recommend a law or vecom-
mending one nosition or another. T do not know what you do with
them or whether you file them. But from time to time they are ne-
knowledged “we have received your letter.” T assume that. is about
the size of it.

My. Comien, They receive the same trentment as they would have
received had the letter not come in, sir.

The Criatraran. 1sthere anvthing further?

Senator Gore, T would like to ask the Acting Commissioner some
questions,

The Ciramryran, Tf the mysterious letter turns up let me know, T
cannot recall any such letter,

, Senator Benyerr. Mr, Chairman, are these hearings going to con-
tinue further thismorning?

The Ciramaran, We are going to adjourn,

STATEMENT OF BERTRAND M. HARDING, DEPUTY COMMISSIONER,
INTERNAL REVENUE SERVICE

Mr. Harorva, T am My, Harding, Mr, Chairman, the Acting Com-
missioner at the time of the issuance of the 1964 letter.

The Ciamaran, Your name was not. on the schedule today.

Senntor Wirriays. Who asked you to come?

Senator Gore. I requested it.

Mvr, TTarping. Senator (Yore,

Senator Gore. I requested that he come, the man who actually signed
the ruling,

Senator Wirrrams, Tt is usually the chairman who calls witnesses,
Senator Gone. T thought it was proper that he testify.
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My, Hanrpina, T am lxupPy to be here, Mr, Chairman, and Senators,

The Ciramman, Proceed, . )

Senator Gore, Mr, Knight stated in his testimony—he was testify-
ing with respect to a telephone call from Secretary Dillon, and my
recollection is that he said that whoever was considering the matter
was “having difficulty” with it. ' ‘

Were you the )})}m)er person to issue or not to issue this ruling?

Mr, Harpinag, Yes, sir; at that time. .

Senator Gore. Did you accept the position of Acting Commissioner$

Mr, Haroing. Yes, sir. —

mSer;utor Gore. And you undertook the full responsibilities of the
olee ¢

Mr. Harpineg. That, is correct, Senator. ‘ )

hSonn‘wxé Gore. Were you having difficulty in making a ruling on
this issue

Mr, Haroing, T was not personally having difficulty, Senator. The
matter had not come to my attention atthat time,

Senator Gore, Then you do.not know then to whom the reference
waui ma?de that someone handling the matter was having difficulty
with it

Mr. Haroing, No,sir; I donot know.

Senator Gore. You were not having difficulty ¢

Mr. IarprNa. I wasnot, sir, personally.

Senator Gore, You were Frepnred to oxercise the responsibility of
the office which you held with or without the advice of a consultant?

Mr. HaroiNe. Yes, sir; I was prepared to act on the basis of the
re}cmnmendntions of my staff, and the concurrence of the Chief Coun-
sol.

Senator Gore. Well, the responsibility was yours, was it not?$

Mr. Iaroina. Correct, sir.

Senator Gore. And you were prepared to exercise it $

Mr. Haroing, Yes, sir.

ISenzggor Gore. Did you request the appointment of a special con-
sultan

Mr. Haroing, No,sir; I did not.

Senator Gore. What information can you give to the committee
within your knowledge of the selection of Mr. Knight as a consult-
ant? Before you answer, let me state that you have stated, I think
properly, iliat you accepted the responsibility of the office, that you
were prepared to discharge that responsibility, that you did not request
a consultant,

Can you advise the committee now, if I mafy restate my question, the
extent of vour knowledge of the selection of Mr. Knight as a special
consultant?

My, Iaroing. The extent of my knowledge, Senator Gore, is all
secondhand., I did not ];articipate in the selection of Mr. Knight for
that position; however, I thoroughly concurred in the suggestion of
the Treasury Department that Mr, Knight be appointed as a consult-
ant on this matter. As a matter of fact, I felt it was absolutely nec-
essary to our proper conclusion of the matter that we consult in an
informal or & formal manner with Mr, Knight, ‘

Senator Gork, Who first mentioned to you the possibility of the
selection of Mr, Knight as a consultant$
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Mr. Harnine, Mr. Xnight.

Senator Gors, When did he mention this to you?

Mr, Hanroiva, As I recall, I received a telephone call from him on
the 4th of November 1064,

Senator Gors, What did he say to you?

Mr, Haroinag. e told me that he had been requested by the Secre-
tary to assist the Treasury and the Revenue Service in the resolution
of the request from Christinna, and that with my concurrence the
Secretary proposed to appoint him asa consultant to the Revenue Serv-
ice for this purpose.

Senator Gore, This was the first knowledge you had of it?

Mr. Haroina. Yes, sir.

Senator Gone. Obviously you made no recommendation with re-
spect to it?

Mr, Haroina, No, sir. T concurred, however, in the recommenda-
tion that the Secretary made.

Senator Gore, Were you nctively considering the application for
change in ruling at the time?

2, Harpine, No,sir. I personally wasnot. The Revenue Service
was,

Senator Gore, And you accepted the ruling as written when pre-
sented to you? Did you make changes?

Mr. Haroina, As I recall, Senator, the ruling came to me in enrlier
drafts, was discussed with the Chief Counsel and with the Assistant
Commissioner, Technical, who is responsible for ruling olpemtions
within the Service. I did look at some earlier drafts of the ruling
before the final ruling was prepared, and I si:med it.

Senator Gore. Mr. Chairman, I think this will conclude. I ex-

ressed the opinion earlier that this matter had irregular treatment
1n both 1962 and 1964,

We have now the unusual revelation that the Acting Commissioner
of Internal Revenue did not request the aid of a consultant, did not
recommend it, indeed the first knowledge that he had of it, as he has
testified, came from Mr. Knight himself, So I conclude.

Mr. Harorna, May I state, Mr. Chairman, that Secretary Dillon
testified that he received the suggestion for the appointment of Mr.
Knight from his tax staff in the Treasury Department, and I presume
from that he referred to Mr. Surrey and higstaff.

Therefore, what I res‘ponded to the Senator is entirely consistent
with what Secretary Dillon testified to before this committee.

Senator Loxa. May I just say this: It would seem to me if you are
going to grant any dispensation from n condition that Mr, Knight had
insisted upon, he would be the most appropriate person to call in as
the devil’s advocate to say why you should not do that, and I do not
know a better man to call in and say, “Look, now, I am going to look
at this matter, but I want you to consult with me and let me know what
your views on the subject are.” ‘

He was insisting on $470 million, as I understand it, and also a condi-
tion here, and you said, “I would like to discuss this matter with you,”
and it seems to me that he would be the most appropriate consultant
as o man, if you were going to give any relaxation of that original
condition, you would say, -\"”hat are your views on it §”
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Senntor Gonk, But he testified he hadn't felt any need of consulting.
This order eame on from on high, and this estublishes that (definitely.

Mvr. ITarpina. .fSean-, I testified that T was not involved in Christi-
ana, in the Christinna matter, at the time that M, Knight was selected.
I personally was not, .

However, our Rulings Division was, and Mr, Swarts, the Assistant
Commissioner, Technical, had told e that he could not have properly
concluded the resolution of the request by Christinna without some form
of consultation nt some point with Mr, Knight.

Senator Goue, Thank you, Mr. Chairman,

The Criamraran. Allvight. The committee is adjourned,

Thank you,

(The letters previously referred to follow )

11 8, BENATE,
e CoMMITIER ON FoREION RELATIONS,
Mareh 28, 1965,
Mr. Wrnnras H, Orriex, Jr,,
Assistant Attorney General, Antitrust Division,
U.8. Department of Justice, Washington, D.C.

Dear Mg, Orrick ¢ During the course of the hearing held on March 17, 1945,
before the Committee on Pinance concerning the Du Pont-Christiann divestiture
of General Motors stock, Senator Willinms introduced for incluston in (he record
of the hearing your letter of January 18, 1085, addressed to Mr, F. J. Zugehoor,
general counsel for the Du Pont Co,  (See p. 88.)

Although the Finance Committee iy not direetly concerned with the anti-
trust nspoect of this divestiture, in order to complete the record, and beeause your
letter has been ineluded in the record of the hearing, I would apprecinte youv
furnishing answers to the following questions on this divestiture :

1. Now that the divestiture has heen completed, what pereentage of General
Motors stock remaing jn the hands of the Du Pont family as defined by the
Justlee Department in 1061 and 190272

2. What nuntitrust effect may the non pro rata distribution by Christinna, which
r;*sultc;d ln?some 3 million General Motors shares going to tax-exempt organiza-
tions, have

3. DId you express to My, Robert Knight the view that no “ndverse effect from
the standpoint of antitrust enforecement” would result. from the DNecember 15,
1064, modification of the Internal Revenue Service's ruling letter of October 10,
10027 (See p. 177 of the transeript of the March 17, 1065, Finance Commit-
tee hearing, The statement herein quoted is Mr. Knlght's, with which, accord-
ing to him, you agreed.)  (See p. 100,)

4. DId you express the officlal position of the Antltrust Division, or your own
personal view? Was this position “staffed”?

5. DId you, or anyone from the Antltrust Division, participate In, or were you
consulted with respect to, the 1062 ruling?

6. What was the extent of your participation in the 1064 modifieation?

I shall ask the chairman to hold the record of the hearings open so that your
reply to this letter may be Included, In order, therefore, that the franseript
may go to the printer as soon as possible, T wounld appreciate a reply at your
early convenfence,

Sincerely yours,
ALnERT GORE,

DEPARTMENT OF JUSTICR,
Washington, Mareh. 31, 1965,
Hon, ALyertT Gone,
U.8. Senate, Washington, D.(.

DEAR SENATOR GORE ! Thig i in response to your letter of March 23 posing six
questions relating to the divestitnee by I, I. du Pont de Nemours & Co. and
Christiona Seeuritles Co, of the common stock of Geueral Motors Corp.

You inqnire, “Now that the divectiture has bren completed, swhat poreentage
of Genernl Motors stock re-sianine tn the bands f the i Pent famtly ar deflned
by the Justice Department in 1001 and 19629°  As you know the judgment. allows
10 years for the members of the Du Pont family to complete the required divesti-
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ture, The tHimlted submissions to Jurlsdfetion signed by these persons and others
require veports to bo filed annually within 30 days after the unnlversiney of the
effective date of the Judgment, May 1, 10062, reporting any transfers of General
Motors stock,  Wao have recelved severnl hundred such veports durlng May of
1063 and 1964, "Those coverlng the year ending May 1, 1905, are not yet due.
Your question secks up-to-date information which we are unable to provide,
If you wixh, we will guther the data from the 1003 and 1964 reports, but in
order to reply promptly we have not undertuken thig task, It would appear,
from the reports now avallable and from press relenses concerning secondary
distributions of General Motors stock, that n very substantinl povtion of the
stock requived to be divested has already been dispored of by the menbers of the
Du Pont family,

Your second question s, “What antltrust effect mny the non pro rata dstri-
bution by Christiana, which vesulted in some 8 million General Motors shares
golng to tax-exempt organlzations, inve?” We have al present no information:
Indicating that the teansfer of these shares of General Motors stock to tax-
exempt organizations will have nny antitrust signitleance,

Your third question iy, *Did you express to Mr. Robert Knight the view that
no ‘adverse effect from the standpoint of antitrust enforecement' would result
from the December 15, 1904, modification of the ruling letter of October 10, 19029
I and members of my staff have taken the position with Mr. Knight and with
viirlous other offiefals of the Department of the ‘Preasury that wodification of
the rullng of October 1962 would have no adverse effect upon antitrust enforce-
ment,  In answer to your fourth question, this position is that of the Antitrust
Division and was developed as a result of staff review of the problem,

In your fifth question you inguire, “Did you, or anyone from the Antitrust
Division, particlpate in, or were you consulted with respect to, the 1062 ruling?”
I was not in ehurge of the Antitrust Division in 1062, Iowever, my predecessor
and members of hig staff were generally adviged as to the contents of the 1062
ruling. The Divigion at that thme took a position similar to that in 1064 with
respect to the autitrust fmplications of non pro rata distributions by Christiana
seceuritios Co,

Your sixth duestion is, “What was the extent of your participation in the
1964 modificntion?” I and members of my staff were aware of the Issue raised
by Christinnn’s request for the 1064 modifieation,  Since, {n our view, the ques-
tion raised was one of Interpretation of the tax laws and did not have appreeiable
antitrust implieations, we so advised the Treasury, We took no position on the
other questions ralsed by Chrlstiana’s vequest for the modifieation,

Do not hesitate to contact this Department if we may be of further assistance
In this matter,

Sincerely yours,
WiLtiaM H, Orrick, Jr.,
Assistant Attorney General, Antitrust Division,

(Whereupon, at 12:50 p.m., the committee was adjourned.)
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