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IMPROPER PAYMENTS BY PRIVATE FOUNDATIONS TO
GOVERNMENT OFFICIALS

WEDNESDAY, JUNE 4. 1969
U.S. SENATE,

CoMMITTEE ON FINANCE,
Waoshington, D.C.

The committee met, pursnant to notice, at 10:05 a.m., in room 2221,
New Senate Office Building, Senator Herman E. Talmadge presiding.

Present : Senators Long (chairman), Gore, Talmadge, Hartke, Byrd
of Virginin, Williams of Delaware, Bennett, Curtis, and Fannin.

Senator Tanaabar, The committee will come to order.

This hearing has been called to enable the Treasury Department
and private foundations to advise the committee with respect to the
tax policy and the practical effect of S. 2075. This bill, introduced
by the Honorable John J. Williams, the distinguished Senior Senator
from Delaware and the ranking minority member of the Committes
on Finance, would deny tax exempt status to a private foundation
which engages in certain improper transactions with a public official
or which offers employment, to a public official. The bill would also
tax any amount a public official accepts from a private foundation at a
rate of 100 percent.

At this point, let me insert for the record an explanation of S. 2075,
;L copy of 8. 2075, and the committee press release announcing this
earing.

('l‘hf:nmtm‘inl referred to follows:)

th
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SUMMARY OF S, 2075~—1MPROPER PAYMENTS BY PRIVATE FOUNDATIONS 170 GOVERN-
MENT OFFICIALS—DPREPARED BY THE STAFF OF THE COMMITTEE ON FINANCE

General Purpose

The general purpose of this bill is twofold. First, to deny a tax exemption to
any private foundation which takes part in an improper trapsaction (as de-
sceribed more fully in the following paragraphs) with a government ofticial : and
second, to tax amounts received by the government official from such transactions
at the rate of 100 percent, whether payment is in cash or in the form of other
assets,
Denial of Eccmption to Private Foundations

The bill would deny tax-exempt status under Section 301(n) of the Internal
Revenue Code to any private foundation which directiy or indirectly - -

(1) makex, or offers to make, nauy payvment of money to a Government
oficial or a member of his family in any form whatsoever. for any reason
whatsoever;

(2) makes, or offers to make, any gift or contribution to or for the use
of a government ofticinl or a member of his family in any form whatsoever,
or makes, or offers to make, services or facilities available to a government
official or a member of his family (unless sueh facilities arve made available
to the general public on the same basis as to government oflicials and mem-
bers of their families) ;

(3) transfers or leases, or offers to transfer or leaxe, any property to
a government official or a member of his family. or purchases or leases, or
offers to purchuse or lease, any property from a government ofticial or a mem-
ber of his family ; or

(4) employs, or offers to employ, a government official or a member of
his family, or retainx, or offers to retain, the personal services of n govern-
ment official or a member of his family (unless such employment or personal
services are performed without payment of any compensation or fee what-
soever).

Tax-exempt status would be denied the foundation if it tool part in an improper
transaetion while the government official was employed by the government or
within two years of his departure from government service.

Tar on Gorernment Officials

The bill provides that a tax equal to 100 percent of the net taxable income
accepted by the government official from a private fax-exempt foundation, directly
or indirectly, personally or through his family, would be imposged ou the govern-
ment oftivial.

Dcfinitions

The bill defines n private foundation ax one granted an exetption uader Section
501 (¢) (3) of the Internal Revenue Code that does not receive a substantial part
of its support from the United States or loeal governments or the general pablice,
the charitable contribution to which is limited to 20 percent of adjusted gross
income.

A government official is deflned as an individunl who at the time of the improper
transaction holds, or who has held in the preceding two-year period, a position
as an (1) eleeted officer of the Federal, State or local government : (2) ofticial
in either the Executive, Legislative or Judicial branches, appointed by the Presi-
dent, and (3) official in any branch of the State or local governments who is
appointed by the State Governor or ix elected by the State legislatuve. .

The bill defines a member of a government ofticial's family as hix spouse and
his minor c¢hildren.

Other Provisions—Effective Date

The private foundation would lose its exemption beginning with the taxable
vear in which it is notifled by the Secretary that it has engaged in the improper
transaction with the government official. It could not regain tax-exempt status
thercafter in any other tax-exempt category covered by Section 501(a) of the
Internal Revenue Code.

The tax on the government officinl becomes effective as of the date of enactment
of the bill but only as to pnyments received after such date.
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Mar CONGRESS
IsT SESsION S 2075
®

IN THE SENATE OF THE UNITED STATES

May §, 1969
Mu. WinLians of Delaware introduced the following bills which was read twice
und referred to the Committee on Finance

A BILL

To deny fax-exempt status to private foundations and organiza-
tions engaging in impr(;por transactions with certain Govern-
ment oflicials and former Government officials, and to impose
an income tax of 100 percent on income received hy such
oflicials and former officials from such foundations and

organizations,
Be it enacted by the Senate and House of Representa<
tives of the United States of America in Congress assembled,

That (a) part I of subchapter I of chapter 1 of the Internal

B W N e

Revenue Code of 1954 (relating fo exempt organizations)

(9]

is amended by adding at the end thereof the following new
6 section:

11
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“SEC. 505. IMPROPER TRANSACTI(SNS BY PRIVATE FOUN-
DATIONS WITH GOVERNMENT OFFICIALS
AND FORMER GOVERNMENT OFFICIALS,
“(a) Dex1Au or ExemrrioNn.—A private foundation
or organization shall not he exempt from taxation under sec-
tion HOL (a) if such foundation or organization, directly or
indirectly—

“(1) makes, or olfers to make, any payment ol
money toa Govermuent official or a member of his family
in any form whatsoever, for any reason whatsoever.

“(2) makes, or ollers to make, any gilt or con-
tribution to or for the use of a government oflicial or
a member of his family in any form whatsoever, or
makes, or offers to make, services or facilities available
to 'a government oflicial or a member of his family (un-
less such facilities are made available to the general
public on the same basis as to government oflicials and
members of their families) ,

“(3) transfers or leases, or offers to transfer or
lease, any property to a government ofticial or a mem-
ber of his family, or purchases or leases, or offers to
purchase or lease, any property from a government
official or a member of his family, cx

“(4) employs, or offers to employ, a government

official or a member of his family, or retains, or offers
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to retain, the personal services of a government official

or a member of his family (unless such employment or

personal services are performed without payment of any

compensation or feo whatsoever) .

“(h) Privam: FouNpaTioN or ORGANIZATION,—For
purposes of this section, the term ‘private foundation or
organization” means any organization described in section
501 (¢) (3) which does not nornmlly receive o substantial
part of its support (exelusive of incomo received in the ex-
ercise or perfornmnce by such organization of its charitable,

. ¢ducational, or other purpose or function which constitutes,

- or would constitute, the basis for its exemption under section

501 (a) ) from either—

“(1) the United States, a State, or possession of
the United States or any political subdivision of a State
or possession, or the District of Columbid, or

“(2) direct or indivect contributions from the. gen-
eral publiec. . ... & AR

C“(e) GOVERNMENT QFFICIAL—~Ior purposes of this
seetion, the termn ‘government official’ means, with respeet
"o’ transaction described in sulsegtion: (a), an individual.
who, at the tinie. af:sneh transaction, Jolds any of the follow-.
ing oflices, or who has held any such.office at.any time in
ivthe preceding 2-vear period: . 7 . o

“(1) an elective public office in the exccutive or
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legislative branch of the Government of the United
States,

“(2) an-office in the executive, legislative, or ju-
dicial branch of the Government of the United States,
appointment to which was made by the President,

“(3) an eclective public office in the executive,
legislative, or judicial hranch of the government of a
State, or any political subdivision thercof, or of the
District of Columbia, and

“(4) an office in the exceutive, legislative, or ju-
dicial branch of the government of a State, or political
subdivision thercof, or of the District of Columbia, ap-
pointment to which (or clection to which) was made
by the Governor or legislature of the State, or by the
Commissioner of the District of Columbia.

“(d) MrmBrERrs OF FaMiny.—Tor purposes of this

section, the members of the family of an individual are—

“(1) his spouse (other than a spouse who is legally
separated from the individual under a decrec of divorce
or separate maintenance) , and

“(2) the children (including legally adopted chil-
dren and stepchildren) of such individual who have not
attained the age of 21,

“(e) TaxaBLE YEARS AFFECTED.—A private founda-
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tion or organization shall he denied exemption from taxa-
tion wnder section 501 (a) by reason of subsection (a) for
all taxable years beginning with the taxable year during
which it is notified by the Secretary or his delegate that it
has engaged in a transaction deseribed in subsection (a).

“(f) DISALLOWANCE OF CITARITABLE DEDUCTIONS.—
No gift, contribution, bequest, devise, legacy, or transfer,
otherwise allowable as a deduction under section 170, 642
(c), 545 (b) (2), 2055, 2106 (a) (2), or 2522, shall be
allowed as a deduction if made to a private foundation or
organization after the date on which the Secretary or his
delegate publishes notice that he has notified such founda-
tion or organization that it has engaged in a transaction
described in subsection (a).”

(b) The table of sections for such part I is amended

by adding at the end thereof the following new item:

“Sec. 505. Improper transactions by private foundations
with government oflicials and former govern-
ment officials.”

(¢) The amendments made by this section shall apply
to taxable years ending after the date of the enactment of
this Act, but only with respect to transactions (;CCIII'rillg
after such date.

Sec. 2. (a) Part I of subchapter A of chapter 1 of
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the Internal Revenue Code of 1934 (relating to tax 611
individuals) is amended by renuinbering section 5 as O,
and by inserting after section 4 the following new scetion:
“SEC. 5. SPECIAL TAX ON INCOME RECEIVED ﬁY GOVERN-
MENT OFFICIALS AND FORMER GOVERNMENT
OFFICIALS FROM TAX-EXEMPT PRIVATE FOUN-
DATIONS. ' |

“(a) Introstriox oF Tax.—~In the case of a govern-
ment official, there is llc‘roby inip&cd a tax equal to 100
per centum of the taxable income received by him or a
member of ’his family from a private' foundation or orga-
wzation which (at the time of receipt of such in(‘ome)'
is exempt from taxation under section 501 (a).

“(b) TaxasrLe Ixcomr DeriNeD.—For purpoées of
subsection (a), the taxable income received from a private
foundation or organization is the sum of—

“(1) all income (including the value of services
or facilitics, but not including income to which para-
‘graph (3) al)piics) received, directly or indirectly,
from a private foundation or organization, reduced by
the deductions othem;ise allowable under this chapter
which are attributable to such income,

“(2) all contributions or gifts of money, property,
services, or facilities received, directly or indirectly,

from a private foundation or organization, and
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“(3) all gain derived from the sale or exchange

of property, directly or indirectly, to a private founda-

WO

tion or organization.
Paragraphs (1) and (2) shall not apply to services or
facilities furnished to a government official or a member of

his family if such services or facilities are furnishéd to the

N Y Gt He

general public on the same hasis as to such government offi-

cial or such member.

o

O

“(c) PrivATE FOUNDATION OR ORGANIZATION.—Tor
10 purposes of this section, the term ‘private foundation or

11 ‘organization’ means any organization deseribed in scetion
S

o
o

501 (c) (8) which does not normally receive a substantial

13 part of its support (exclusive of income received in the

L3

14 exercise or performance hy such organization of its chari-
15 table, educational, or other purpose or function which con-
16 " stitutes the basis for its exemption under section 501 (a))

17 from either—

18 - “(1) the United States, a State or possession of
18 the United States or any political subdivision'of a State
20 or posses’sion,”('ir the District ‘of Columbia, or

t)]

- “(2) ‘diréct or indirect contributiofis froi thie gcri;
2. emal publies - o A .

235 (d) GOVBRNMENT OVRICIAT-To piehokes of this
“t gection, the term ‘gm‘r'éi‘hn{ent“dmcﬁ;l’ ‘méans, With .1jespcét;

- . N N U N T It S RS BT ’
25 to inconic deserihed’ in subscttion’ (b)) 'an $hdividual who,
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1 at the time of receipt of such income, holds any of the fol-

2 lowing offices, or who has held any such office at any time

3 in the preceding 2-ycar period:

4
5

G.

-3

10
11
12
13
14
15
16
17
18
19
20
21

23

“(1) an elective public office in the executive or
legislative branch of the Government of the United
States,

“(2) an office in the executive, legislative, or ju-
dicial branch of the Government of the United States,
appointment to which was made by the Tresident,

“(3) an elective public office in the executive, legis-
lative, or judicial branchi of the government of a State, or
any political subdivision thereof, or of the District of
Columbia, and

“(4) an office in the executive, legislative, or judi-
cial branch of the government of a State, or political sub-
division thereof, or of the District of Columbia, appoint-
ment to which (or election to which) was made by the
Governor or legislature of the State, or by the Commis-
sioner of the District of Columbia.

“(e) MEMBERS OF FaMILY.—For purposes of this sec-

tion, the members of the family of an individual are—

“(1) his spouse (other than a spouse who is legally
separated from the individual under a decree of divorce
or separate maintenance) , and

“(2) the children (including legally adopted chil-
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9
dren and stepchildren) of such individual who have not
attained the age of 21.
“(f) CoorpiNaTION WiTH OTHER TAXES IMPOSED BY

Tmis CHAPTER.—

1
2
3
4
5 “(1) REGULAR INCOMB TAX.—For purposes of the
6 tax‘imposed by section 1 or 1201 (b), income and de-
7 ductions described in subsection (b) (1) and sales and
8 exchanges described in subsection (b) (3) shall not be
9 taken into account.

10 “(2) Tax surCHARGE.—For purposes of the tax
11 imposed by section 51, the tax imposed by this section
12 shall not.he taken into account.

13 “(g) RequrLarTioNs.—The Secretary or his delegate
14 shall prescribe such regulations as may be necessary to carry
15 out the purposes of this section.”

16 (b) The table of sections for such part I is amended by

17 striking out the last item and inserting in licu thereof the

18 following:

“Sec. 5. Special tax on income received by Government of-
ficials and former Government officials from tax-
exempt private foundations,

“Sec. 6. Cross references relating to tax on individuals.”

19 (¢) The amendments made by this section shall apply

20 to taxable years ending after the date of the enactment of this

21 Act, but only with respect to income received after such date,
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[ Press Release]
For immedlate release, June 3, 1069

FINANCE COMMITTEE Hmmc ON PAYMENTS BY PRIVATE FOUNDATIONS 10 PURLIC
OFE'IOIALS

The Honorable Russell B. Long (D., La ), Chairman ‘of the Committee on
Finance, announced today that the Commtttee would conduct a hearing beginning
at 10:00 A.M. on Wedresday, June 4, 1989, on 8. 2075, introduced on Thursday,’
May 8, 1969, by the Honorable John J. Williams (R., Del.), the ranking minority
member of the Committee.

This bill would deny tax exemption to any private foundatlon (descmbe(l
generally as a religious, charitable, or educational organization which does not
receive a substantial part of its support in the forin of contributions from the
general public) which makes a payment of any sort—or offers to make a pay-
mentn—to a public ?ﬂicja.l hig spouse, or minor children. For purposes of the
bill, the term “public official” is defined to mean, (1) all elected officers of the
Federal State, and local governments; (2) all officials of the Federal Govern-
ment, whether in the Executive, -Legislative, or Judicial -Branch, who are
appointed by the President; and (8) all individuals in correspondiug branches
of State and local governments who are appoinbed by the Governor of the State
or by election of theé State legislature.

In addition to denying the tax exemption of the private foundation, S. 2075
would impose a tax on the individual who accepts payment from a private founda-
tion equal to 100 percent of the amount accepted.

The Chairman advised that the hearing would be held in Room 2221. New Sen-
ate Office Building, and that & spokesman for the Treasury Department would
be the lead-off witness. He indicated that spokesmen for a number of private
foundations and associations of foundations would also testify at the hearing.
Because of the shortage of time, however, n complete witness list would not be
available before the hearing commences.

Chairman Long noted that in addition to receiving oral testimony, the Com-
mittee would be pleased to receive written reports from interested persons
regarding 8. 2075. Persons desiring to submit a statement for the record of the
hearing should direct them to Tom Vail, Chief Counsel, Committee on Finauce,
no later than Friday, June 13, 1969.

Senator Tar>ance. We have a long list of witnesses who want to
be heard today and T urge them to keep their statements short so that
all who desire to testify will have an opportunity to do so.

The chairman was detained this morning because he is a witness at
another committee hearing, and our first witness is the Honorable Ed-
win S. Cohen, Assistant Secretary of the Treasury for Tax Policy.

Mr., Cohen, you may proceed in any manner you see fit, sir.

STATEMENT OF HON. EDWIN S. COHEN, ASSISTANT SEORETARY
OF THE TREASURY

Mr. Conex. Thank you, Senator Talmadge.

It is a pleasure to have the op rtumty to testify before the com-
mittee in my new position for the first time, and to present some
thoughts with reference to S. 2075, as you have described it

The statements that T will make and the points that I w 1]1 refer to
are my own, and have not fyet: been cleared with other branches of the
administration. In view of the time interval since the announcement
of the hearings, I have not yet been able to get clewrance on a state-
ment for the committee this mormng. o

However, to assist the committee in its conmderatwn of the bill, T
would like to indicate some of the questions that are raised by the bill
and some of the possible solutions that might be offered.
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Part-Time State and Local Officials

One point that should be carefully considered relates to the opera-
tion of the provision with respect to officials, particularly of State and
local governments, who are not full-time officials and whose duties are
not intended to be, and are not generally considered to be, those requir-
ing full time attention. For example, some of the State legislatures,
such as that in the State of Virginia, meet only for limited periods of
time. Under the present Virginia constitution, except for special ses-
sions, the legislature meets once every 2 years and the members of the
legislature elected by the people are paid, as I understand it, $35 a day
for a maximum of 60 days, or $2,100 spread over 2 years. There is
naturally an'assumption that, while these men devote their full time
and attention to the affairs of the legislature during that 60-day period
and are required to attend meetings of various committees in the
interval, they mnay be lawyers, doctors, or businessmen and may have
incomes clluite obviously from other sources. -

Now, I think you would want to consider the fact that under this
bill, as presently drafted, it appears that no member of the State
legislature who 1s a lawyer caur receive a legal fee for any services
-rendered -during - the'remainder of the year to a private foundation

‘nor could he receive any reimbursement of travel expense. In addi-
tion, a doctor who is a member of the legislature apparently could
not be the recipient of any grant from a private foundation, nor could
his minor child be the recipient of a scholarship even thought it might
be won by the minor child in a statewide or nationwide competition.
Moreover, the wife or husband of a member of the legislature could
not receive any compensation or payment of any kind from a private
foundation. : '

In many respects one can see why it might be desirable, if a private
foundation has a matter pending before such an official, to prohibit
his receipt of payments from the private foundation that might possi-
bly be construed as having an infﬁwnce upon his judgment.

On the other hand, in some of the instances that I referred to, the
contact between the member of the legislature and a private founda-
tion would be remote, and in some cases would not even be known
to exist. -

In addition to members of State legislatures there are a number of
other public officials, particularly in State and local governments,
who serve either part time or for such low compensation that it is
generally expecteg that they should scek compensation from other
sources. I think that, particularly in smaller, rural communities, the
district attorneys or Erosecuting attorneys are understood to be em-
ployed part time in their official position and can carry on a private
law practice as well. Indeed, I believe this was even true of U.S.
at«tornelays until about 10 years ago. Justices of the peace are another
example. ‘ ‘

In gma]ler‘communities, there are mayors who devote their time and
attention to community affairs on evenings and weeckends and have

full-time employment by day. . o .
Members of school boards are elected officials who, I think, would

be covered by the bill, even though they are considered generally to

carntheir livelihood in'otherareas. -~~~ ° = "~ " S

i
[ .

30-393—69——-2
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Some might feel that under some circinstances these people should
not receive compensation from a private foundation. On the other
hand, in many communities, and I have lived in one or two such com-
munities, persons who are affiliated with private foundations are dis-
tinguisheJ) citizens in the community. Their advice and counsel is
much sought after by the members of the community, and as a result
they often:serve on school boards or in other part-tihie:governmental
capacities. I think that it might be an unfortunate result if these men
were barred from holding public office in their commnunities under this
bill. and I would think that some exception ought to be allowed for
such cases.

I am concerned that the word “office” as used in the bill might apply
to someone in a temporary or consulting position. We have in the
Treasury, for example, a very long list of consultants who we call upon
from time to time for advice on difficult economic and legal tax prob-
lems. We bring them in for meetings from time to time, pay them a
per diem compensation and pay their travel expenses. I am confident,
although I have not examined the list, that some of our consultants
might also be connected with private foundations or might be the
recipients of grants from private foundations. I would trust that we
\]vpugd"not be barred from consulting with these persons by virtue of
this bill.

Senator Wiutams. Mr. Cohen, could I interrupt you at that
moment ¢

Mr. Conen. Yes, sir.

Ofticialz Covered Under the Bill

Senator Winrars, What section of the law covers these consult-
ants? T mean what language in here covers these consultants?

Mr. Couex. I am concerned, Senator, that consultants occupying
a position on a commission appointed by the President, for example,
might be included in the definition of “Government official” which
appears on page 3, line 19 of the bill. Although I have not been the
recipient of a grant and don’t recall having had a travel expense paid
by a private foundation, T have served on a Presidential 'l!:lsk Force
in the past. I would assume that a person who is serving on a task force
by appointment. of the President or who is serving on a conmmission is
not intended to be covered by the term “governmental official.” T would
trust that the term “Government official” would mean someone who is
in a position with the Government on a full-time and long-termn basis
and not one who isa member of 1 commission.

Senator WinLiays. During the committee hearings in executive
session the othér day at which you were present——-

Mr. Conex. Yes,sir,

Senator WirLrass. You know some of these questions were raised,
and a suggestion was made that, and we agreed we would strike out
the words “or any political subdivision thereof” which would eliminate
all of these mayors and school boards for which you were concerned.
As T understand it you suggested also that we include language to list
these as those who would be under schedule C, and appointments by the
President would be covered, and we had agreed to that. So, with those
changes do I understand you are for the vest of it? We have agreed



15

that we didn’t want this to cover the school boards and such appoint-
nments as that,

Now, we didn’t eliminate States” attorneys and the attorneys gen-
eral, and personally I ani not going to elimiate them. I can conceive
of a great disadvantage if we did. For example, suppose a foundation
is eveated by-—--and they could get permission under the Treasury-—the
members of the underworld. What better -purpose could they direct
their money than to put on their payroll the various attorneys gen-
eral of the States or 1.8, attorneys? We don’t want that and we can see
a great danger so I can say they will not he eliminated by any bill that
F'support.

Now, so far as the other persons you ure talking about, the mayors
and school board and all of these minor offices, even State legislators. T
would have no objections personally if you want to exempt them.

We redefine the positions covered by the President to include those
schedule (" appointments, and, of course, the bill covers the Governors'
appointments too, which would be in many cases State judges. I don’t
think you are suggesting that we eliminate those, are you ¢

Mr. Conrn. Senator, I remember the discussion in executive ses-
sion regarding the schoel board members but T did not recall that
there had been a decision made to delete references to political sub-
divisions, If that decision is made, then would the bill be limited to
employee of the Federa! or State Governments?

Senator Winriasms, That is corvect.

Mr. Courn. Then the questions T have raised would relate only to
the members of the legislature. With respect to the question concern-
ing justices of the peace or others, the answer would depend upon
whether they had a State appointment or whether they were officers
of local governments or political subdivisions,

Senator Winniams. In our own State we have a lot of problems
with the justice of the peace system. They were on the fee system,
and just a few years ago we enacted legislation making them full-
time employees of the State appointed by the Governor, and they
serve a fairly respectable term of office. Certainly there is no reason
why one of those should be on the payroll of any foundation. Why
would they? Maybe T misunderstood the purpose of a foundation. T
thought that the tax exempt status was given to foundations to enable
them to assist and work in charitable ventures, is that not correct?

Mr. ConteN. The purposes also include educational ventures, which
may not necessarily Le mritable.

Senator WiLniams. That is correct.

Mr. ConeN, And it covers

Senator WiLniasms, What I was wondering if a member, if a U.S.
attorniey or a States attorney or a justice of the peace needs educating
maybe we should educate him before we put him in office. We cer-
tainly don’t want themn to be objects of charity.

Mr. Conen. T have no doubt of that, Senator.,

Senator Wirrrass. That is the reason that I wonder why you raised
those as examples, A

Mr. Conkn. I raised them as examplles because of the broad impact
of the bill. Tt applies not only to the lofficial, but also to his family.
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And the bill applies to the official not only while he is in office but for
2 years thereafter.

Senator WiLLiams. And it should. ‘ -

Mr. Conrn. Well, this will deny, to private foundations, access to
services or the assistance of any of these public officials for 2 years
after they are employed. It will prevent private foundations from
paying travel expenses of officials to conferences at which their views
may be desired, along with others. It would prevent the awarding of a
scholarship, even though it is a-competitive scholarship, to such per-
sons regardless of their income. ,

Senator Wirrianms. On this scholarship point, we, in discussing it in
the committee, said where they were purely competitive contests, na-
tional, open to the sons and ‘daughters of every American citizen on a
competitive-basis, I am not trying to cover that. I am perfectly willing
if the bill does cover it to amend that. There is no point on that because
that hasnot been the problern. . .+

-Former - Government. Employees -

But the official himself should be covered; or at least that is my own
feeling. As far as the 2-year employment there was a precedent. Prior
to World War IT we had a law that prevented the employment of any
public official by private industry or anyone where they could repre-
sent that industry before the agency with which they ilad been con-
nected, and the separation period was 2 years. .

For example, if that were in effect now neither you nor I would be
able to testify before this conunittee for a period of 2 years for some-
hody nor; would you he able to represent someone before the Treasury
Department. Now, that was suspended during World War II
on a temporary basis, and, of course, it is still temporarily suspended,
supposedly. We haven't been able to reinstate it. But there is a prece-
dent for that 2-year %)eriod.

. Mr. Conen. I realize there is some precedent for it, Senator, iu some
circumstances. I understand that at one time two narrowly written
statutory provisions prohibited former Government employees, for 2
vears after the termination of their employment, from prosecuting any
claim against the United States which was pending in the employee’s
department or which involved any subject matter with which he was
directly connected. However, Congress repealed both statutes in 1962
and enacted 18 United States Code section 207, which prohibits an em-
ployee, after his Government service ceases, from knowingly acting as
a,%e.nt or attorney for a private party in connection with any matter in
which the United States is a party and in which the employee had
personally and substantially participated while in Government. The
statute also - prohibits a former employee, within 1 year after his em-
ployment has ceased, from appearing before any court, department,
or agency of the Government concerning a matter which was under
his oﬁicia.} responsibility within a period of 1 year prior te the termina-
tion of his Tesponsibility. o T
. In seeking to go beyond thesg statutes, the only question I 'am explor-
ing here is whether the nature of the risk seen by the committee is such
‘that we ought to rule out entirely the benefits to be gained by allowing
ex-government officials to serve on private foundations. In addition,
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you should consider whether this bill will have the effect of denying to
the Federal Government the services of many people who have much to
contribute to Government, ‘ .

T have in the past few months been trying to enlist the services in
the Government of many men who, 1 think, are quite able. If the lav
were to provide that they could have no affiliation with a private foun-
dation, nor obtain any reimbursements for travel expenses, nor par-
ticipate in any grants of a private foundation within 2 years after
thelr service with the Federal Government, I think this would add to
the already considerable burdens of hiring qualified persons into the
Government.

Senator WiLLiams. This bill—definitely you are correct, would hand-
icap any individual who is entering the Government on an interim
basis with the hope, expectations, or plans that after he leaves the
‘Government—he has an opening with a private foundation. This would
stop it and it is so intended. .

Mr. Conen. I understand that. S : :

Senator Wirrrams. After all if that is his intention when he comes
into Government maybe we don’t need him.

Mr. Conen. Well, that is a matter that we have to judge.

Senator WirrraMs. You know, I mean I think that is the point
there. For example, just take the Treasury. In this Congress, and this
covers Members of (‘ongress, we are going to be considering here in
this committee and in the Congress some very important legislation
that will affect these foundations as to the extent, if any, that we impose
a tax on them, That is very important to every foundation. It is going
to be a major decision.

Now, why should any mewber ef the Treasury Department, or any
Member of the (‘ongress who is voting on that, have it in the back of
his mind that maybe he wants to be employed by the foundation in 2
years, Aren’t we opening ourselves to suspicion, and why should we?
Why can’t we make a living somewhere else. We just don’t go with them
for 2 years, that is all. Y

Mr. Conex. Senator, the question is whether that prohibition is
necessary to accomplish the hill’s objectives. Al of us in the Govern-
ment are faced with a constant series of inconsistent positions which
we must weigh in the balance. For example, each one of us who works
on problems relating to taxes is dealing with provisions that might
affect his own income tax return..There are some potential conflicts
that simply cannot be eliminated by law. Also, I was going to suggest
to the committee that if .thers is to be a prohibition imposed upon
employment or grants from private foundations for 2 years after
cessation of government service, we have to consider whether the same
prohibition should not apply with respect to employment with any
business corporation afterward. Or, indeed,. whetger the prohibition
should.not apply in the case of lawyers to any membership in a law
firm, because they will be representing clients within 2 years afterward
who are seriously affected by the decisions that the Congress and other
agencies made. : :

Senator Wirriams. Well, frankly when you get to that point, why
shouldn’t we have that same 2 year extension we had prior to the war?
I have adyocated it and introduced it many times, . . .. =, .
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Now, I respect your views here, and 1 gather that you primarily
object to the point that we, as public officials, can’t be employed imme-
diately by one of these foundations. Now, I don’t see where you handi-
cap the foundations unless you proceed on the premise that they can’t
get cnough brains out of non-Government ofticials to run their organi-
zation and you raise the question of why this shouldn’t apply equally to
corporations ? All that this bill does is state that if they want to hire
government officials—and they can hire them under this hill—all they
do if they hire them they start paying taxes as every other \merican
corporation does.

So they can, if they want to be treated as corporations. This bill is a
wonderful vehicle, all they have got to do is pass it and then hire a
government official while Ke is still working for the government, put
him on their payroll or put him on the payroll within a 2-year period
after and then they are getting a 100-percent treatment as corpora-
tions do with all of the American privileges of paying taxes.

Senator Curris. Would the Slenator yieldy

Senator Winiiams, Yes.

Senator Curris, I can’t conceive of a single case of an individual
where he would turn down government employment on the grounds of
a prohibition that he could not become a paid employee and receive
compensation from a foundation for 2 years after. I think that is rather
far-fetched. I think that the number would just be nil.

The second thing that I would like to point out, and why T feel
that the distinguished Senator from Delaware is right in his contention
is this: For any entity to have total tax exemption is quite a privilege,
it is quite a concession that, by law, we say here is an entity that even
though they handle millions of dollars, meet certain requirements
that they are totally exempt from taxation. To apply restrictions that
relate to them, I do not think, fall in the category of restrictions which
would apply to ordinary employment.

T hope that the Treasury reconsiders this. I think that the position
taken by the Senator from Delaware is very reasonable.

Mr. Conrn. Senator, I would like to repeat what I said at the outset
before you entered the room, T believe, that the questions that I have
raised here represent my personal thoughts and not an ultimate view
of the Treasury Department. I specifically said that T had not yet, in
the time between the: announcement of the hearings and today, ob-
tained the approval of the Bureau of the Budget or other Government
agencies.

We are at the moment considering the problem of the 2-year
prohibition and the possibility of certain amendments to correct
problems with respeet to scholarship payments to minor children and
problems involving payments to wives of public officials who may be
employed as secretaries or receptionists or otherwise. At the moment
I am not advocating a-firm position but am merely outlining some
of the problems for the committee’s consideration.

Senator WirLiams. May 1 clarify one point? T said that T had no
objections to including the language, if it is necessary, where sons or
daughters of these, if they are entering into a nationwide contest and
it is open, available to every son and daughter of every man in
America. I would have no objection to that. I am not talking about it.
I did not exempt the officials, and T want to make it clear, T did not:
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exempt the right to pay their wives, They would still be included so
that this is just speaking of the minor children who are entering into
a competitive examination for some scholarship that is being handed
out. Because I see no problem there. But I am not modifiying this
where they can put my wife on the payroll instead of me.

Mr. CoHEN. funderstand, Senator.

The witnesses who will appear after me, who are from foundations,
would know far better than% the extent of the scholarships and fellow-
ships that are awarded. There well might be other cases that you
would consider to be in the same category even if the competition were
not. nationwide, for example. I am sure that there are categories that
one could work out in that regard.

Taxing Investment Income of Private Foundations

I would like, if I might, to refer to some other points. As I know
you are aware, the Ways and Means Committee hias held })ublic hear-
gs on a number of topics involving changes in the tax Iaws, one of
which relates to private foundations and other exempt organizations.
The committee has been in executive session now for more than a
month, and it issued a press release last week indicating some tentative
decisions, particularly in regard to private foundations. One of those
tentative decisions announced was to impose a tax on private
foundations so—-—

Senator Wirriams. It would not be taxable, all of it.

Senator Courris. We would still have many totally exempt
foundations.

.%en%tor Wirriams, And you wouldn’t tax them at corporate rates
either?

Mr. Couen. There would still be many tax-exempt orsanizations,
but it was my recollection that the tax would have applied to private
foundations.

Senator WiLriams. Regular corporate rate?

Senator TaLmapcE. Only on their investment income; is that not the
decision?

Mr. Conen. Pardon me?

Senator Tar.mapge. Only on their investment income.

Mr. Conen. There is a tax now on their so-called unrelated business
income and that is going to be continued. But the type of income that
is exempt from tax now is their investment income, which will be
taxed under the committee’s tentative decision.

Senator Tarmance. Did it also put a tax on their passive income,
even though it didn’t come from investments? :

Mr. Conen. Investment income is what we refer to as “passive
income.”

Senator TarLmapce. What T ain talking about is if there was a dor-
mant account and earned no interest. at all or no dividends, would it
also tax that?

Mr. Conen. There would not be income then. As this would be
an income tax, the tax would be applied to dividends, interest, royal-
tiesz and rents,

The Criaman.  (presiding). Well now, since that came up, might. I
just. pursue that same question, Mr. Cohen, and incidentally, I think
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you are doing a good job down where you are. I have no complaint
about the way you are handling the job nor any complaint about your
testimony. But let me just ask you tfliS as a matter of equity and fair-
ness, why should some man who would owe this Government, let's say
a 70 percent tax on $10 million, be permitted to put that into a founda-
tion so that the foundation holds alllJ that stock, and all that money, and
his children can have it and run it and control it and pay no ‘taxes.
They don’t declare a dividend and they do not give a peany of it to
charity, just declare charity as an ultimate purpose.
Now, why should they be permitted to get away with that?

Treasury Recommendations for Taxation of Private Foundations

Mr. Conex. We have recommended to the Ways and Means Com-
mittee, Mr. Chairman, and I am confident we will recommend it to this
committee when we appear here, that the private foundations be re-
quired to pay out for public charitable use or to accomplish their
exempt purposes at least 5 percent of the value of their assets.

. The Cuairarax. What about the other 95 percent? They escape tax
on 70 percent. :

Mr. Courn. Excuse me, Senator. They ave required now to use all
of their income, whatever their income may be for charitable pur-
poses. The problem that has existed up to now has been that often the
assets of the foundation do not earn as much as 5 percent, and if you
have vacant real estate or stocks that do not pay dividends, then there
is no income or very little income and there is no current benefit to
charity. What we have recommended is that in such a case at least 5
percent of their assets, even if that amount is in excess of the income,
will have to be devoted to charitable use. If the income is above 5 per-
cent, all of the income would have to be devoted. to charitable use.

The CHamrMAN. It sounds to me as though you have been mighty
generous. Why should they be permitted to get away with only 5 per-
cent for beneficial use? Why not make them use the other 95 percent?

Mr. Counrn. If the entire principal were invested, Senator, you
would assume under general conditions that 5 percent would be a
reasonable return. Today you might think it should be 7 percent or
higher. We were simply trying—- g

enator Curtis. Mr. Chairman, excuse me, go ahead.

Mr. Conen. We were simply trying to hit a figure which over a pe-
riod of time might be consigered to be the normal return; and I think
this would effectively prevent the schemes you speak of in which assets
are used for tax deductions by the donor but are not employed in any
way for the immediate benefit of charity. ‘ A

Senator WirLiams. Well, Mr, Cohen, they will be taxed at a 5 per-
cent rate. . o :

Mr, Conen. No, sir. : )

There are two rules that have been announced in the tentative de-
cisions of the Ways and Means Committee, one of which we: recom-
mended, and the other which the committes has superimposed. The
one that we recommended, and the committee has announced it tenta-
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tively agrees with, is the requirement that all of the income must be
devoted to current charitable use, and if the income does not equal
5 percent of the value of the assets, at least 5 percent of the value of
the assets hasto be devoted to current charitable use.

Now, in addition——

Senator WiLrLiams. Included in the charity would be the payments
they decide to make to public officials. That is one of their expenses
and that would be a deductible item before taxes,

The CrarMAN. Would that be included? Would that 5 percent in-
clude what they pay to public officials?

Mr. Conen. Well, I would suppose, Senator, it would depend upon
the nature of the payment.

The Crairman. Well, you pay a public official to make a speech or
to advise you what to do.

Differentiating Between Grants and Reimbursement for Travel
Expenses

Mr. Conen. The distinction that I am pondering is the difference
between a grant and a reimbursement of travel expense for attending
a conference or a payment of fees to a director or a trustee for attend-
ing meetings. I can see that a grant might be different. from the pay-
ment of travel expenses, '

Senator WirLiams. Mr. Cohen, haven’t there been some grants that
included worldwide tours for travel expenses ¢

Mr. Conex. Yes; I think the travel expense problem is a very seri-
ous and difficult one.

Senator Wirrrams, It sure is,

Mr. Conen. And I might add T think it is a diflicult problem not
only with respect to Government, officials but with respect to others
as well. We have been trying to formulate a means to distinguish be-
tween the legitimate payment of travel expenses for attending a
conference or a travel grant for a young man just out of college, on
the one hand, and the abusive situations we have discussed. on the
other hand.

Senator WiLLiams, Well, now, Mr. Cohen, just take, for example,
Joe Doakes, a young man who has never had any employment in gov-
ernment and he get a Rhoades scholarship, now where does this bill
touch him¢

Mr. Conen. No, I did not say that this bill does, Senator.

Senator WiLLiasms. All right, let's keep going along with the bill.

Mr, Conen. I was asked what we had recommended to the Ways
and Means Committee and I was trying to explain—-—

Senator Wirriams. You are back on the '&’ays and Means bill now.
I just want to get straight, this bill does not touch that problem.

Mr. Conen. No.

The Cramman. Well now, this latter part about this 5 percent tax
that was not your recommendation, I take it, but they added that and
you do not disagree with it,

Mr. Conen. I am not prepared to state that as a position of the
Treasury Department. It has not been a recommendation of the Treas-
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ury Department. Our recommendation was the forcing out of at least
5 percent of the assets so that a charity could not be inert and so that
the public would derive a benefit that is reasonably commensurate
with that received from an active charity. Also, Senator, we have not
normally required public charities to expend their entire endowment
funds. We have allowed them to invest money in reasonable invest-
ments, and we feel that this principle ought to be applied to a private
foundation. ’

Now, there has been some consideration given to requiring private
foundations to terminate their existence within 5, 10, 20, or 25 vears.
There have been statements of concern that the foundations have
grown in size simply because of the increasing value of their assets,
and these are matters that this committee will want to consider, if
and when, a bill is before this committee.

Publicizing Grants Made to Individuals

Another point is that there is a cross-cutting relationship between
this bill and the matters that the Ways and Means Committee has
under consideration, particularly in the avea of private grants—that
is, grants by private foundations to individuals. We considered this
in the Treasury at some length, and we recommended the cure of
publicity. We thought that rather than prohibit a private foundation
from making any grants to any individuals, it would be sufficient to
shine the light of publicity on the grant, requiring the foundation to
make public the name of the recipient, the dollar amount, the terms
of the grant, what the grantee was expected to study, and the grantee’s
report,

The Ways and Means Committee however, has announced a tenta-
tive decision to forbid private grants by private foundations.

The Chairman. I believe at this point 1t would be well to insert in
the record a copy of so much of the Ways and Means announcement as
relates to private foundations.

(The excerpt from the Committee on Ways and Means press re-
lease of May 27, 1969, referred to follows:)

A. TAX TREATMENT OF PRIVATE FOUNDATIONS

(1) Proliibitions on Sclf-Degling.—The Committee tentatively agreed to pro-
hibit self-dealing between a donor (or related parties) and the donor’s private
foundation. This prohibits loans to, borrowing froiwn, payments of compensation
(other than reasonable compensation for personal services) to, offers of services
on a preferential basis to, purchases of property from, sales of property to,
leases of property from, and leases of property to such parties. Exceptions would
be made where a donor makes interest-free loans to the foundation or leases
property to the private foundation rent free for charitable purposes. With re-
spect to the self-dealing transactions referred to above the Committee tenta-
tively adopted the sanctions set forth below :

(a) For failure to comply with the above rules an excise tax on self-dealing,
generally equal to 5 percent of the value of the property or funds involved
in the wrongful transaction would be imposed on the self-dealer. An additional
tux of one-half of this amount to be imposed on the foundation manager if he
knowingly violated the self-dealing rules (maximum tax in this latter case of
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$10.000). If this tax were imposed the taxpayer could take an appeal to the
courts within 90 days after notice of proposed assessment. This sanction would
be doubled in the case of repeated or willful and grievous violations.

(L) A second level of sanctions would be imposed where the transaction is not
undone (or where a transaction cannot be undone, adequate payment is not made)
within 90 days after notice. A sanction equal to twice the amount involved in the
transaction would be payable to the Governiment by the self-dealer, A tax of one-
half of this amount would be imposed on the foundation manager if he refused to
agree to the undoing of the transaction (this latter tax could not exceed $10,000).
This level of sanctions could be waived by the Commissioner of Internal Revenue
if he finds the State attorney general is taking appropriate action to correct the
improper transactions.

(¢) Where there have been repeated and grievous willful violations of the self-
dealing provisions, the foundation could be required to make the same payments
to the Government which it would were the foundation to voluntarily withdraw
from 3501(c) (3) tax status (this sanction could be avoided by voluntarily dis-
tributing all of its assets to other charitable organizations eligible for the 30
percent deduction).

(d) Existing private foundations must amend their charters or trust instru-
ments (if they can do so) and all new private foundations must provide in their
charter or trust instrument that it will not engage in self-dealing.

(2) Distributions of Income.—The Committee tentatively agreed to generally
require private foundations to distribute all of their income by the end of the year
following the year in which the income is earned or. if greater, an amount equal
to o percent of the fair market value of its investment assets (the 5 percent rate of
return would vary in future periods according to variations in interest and divi-
dend rates). The following rules were provided with respect to the distribution
requirements referred to above :

(a) Qualifying distributions would include contributions to charities eligible
for the 30 percent deduction and to private operating foundations. They would
also include direct expenditures by the private foundation for charity and pur-
chases of assets used by dt for charity.

(b) Exceptions to the distribution requirements would be available for spe-
cific charitable purposes (approved of by advance ruling) for the amount it spent
within 5 years and for accumulations to allow private foundations to recoup
amounts spent in excess of income in the prior 5-year period-

(c) Thne failure to comply with the above distribution requirements would
result in a tax of 15 percent per year of the amount required to be distributed to
the extent not distributed. Appeal could be taken to the courts as in the manner
set forth in (1) (a). This sanction could be doubled in the case of repeated
violations,

(d) If the inconie is not distributed to charity within 90 days after notice, or
longer period of time where permitted by the Commissioner (but not more than 1
year), a sanction equal to 100 perceut of the amount not so distributed would be
imposed and payable to the Government. This sanction could be waived where the
State attorney general tnkes appropriate action.

(e) Where there have been repeated or grievous willful violations of this pro-
vision the foundation could be required to make the same payments to the Gov-
ernment which it would were it to'voluntarily withdraw from section 501 (c) (3)
status. This sanction could be avoided by voluntarily distributing all of its assets
to charitable organizations eligible for the 30 percent deduction.

(f) Private foundation charters or trust instruments (if they can do so) must
be amended to prohibit the accumulation of income,

(3) Stock Ownership Limitation.—The Committee tentatively decided to limit
the combined ownership of the voting stock of a corporation which may be held
by a foundation and any substantial donor (or related parties) to 20 percent. The
20 percent level can be exceeded if it is established that some other person has
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control but in no eveut can the combined ownership of the voting stock of the
foundation and any substantial donor (and related parties) except 35 percent. 1f
the interest of the private foundation is less than 2 percent no divestiture will be
required under this provision. The following rules would apply with rexpect to
this provision :

(a) Where an interest in a business exceeding the specified amount is given to
a private foundation it would have I yeurs to dispose of the excess holdings., An
additional 5 years would be allowed if a showing of hardsiiip is made to a Com-
missioner. The full 10-year period for disposition would be available in the case
of holdings of stock on the date of enactment of this provision which are in excess
of the specified amount, Where the 10-year period is available at least one-third
(but not less than suflicient stock to bring its holdings below 50 percent) would
be required to be disposed of during the first 5 years.

(b) Rules similar to those set forth above will apply to an uaincorporated
business interest,

(¢) The requirements as to dispositions will not apply in the case of a private
operating foundation where the business involved is related in a functional sense
to the private foundation (as where the business is of a service-type needed for
persons visiting the operating foundations).

(d) Requirements as to dispositions of business interest are not to apply to
th;)se held on April 22, 1969, where the sole beneficiary is an exempt college or
school.

(e) Multiple foundations will be aggregated for purposes of this provision,

(f) The excess business holdings of a private foundation held past the per-
mitted time are subject to a tax of I percent of the value of these excess holdings.
After the elapse of n 90-day period (or longer period up to 1 year if agreed to by
the Commissioner) an additional tax equal to 200 percent of the excess business
holdings is imposed. Where there are grievous and continuing offenses the
foundation can be required to make the same payments to the Government it
would were it to voluntarily withdraw from section 501(¢) (3) status.

(4) Limitation on U'se of Assets.—Assets of a private foundation cannot he
used to any degree for purposes or functions other than those constituting the
basis of the organization’s exemption or invested in a manner which jeopard-
izes the carrying on of its exempt purpose. The sanction with respect to this
provision ix as follows:

(a) A private foundation violating the provisions set forth above would be
subject to a tax equal to 100 percent of the amount improperly used or invested.
Court review would he available here as in the case of self-dealing. This sanc-
tion can be doubled for repeated violations.Where there have repeated or grievous
willful violations of this provision the foundation can bhe required to make the
same payments to the Government which it would were it to voluntarily "with-
draw from section 501 (c) (3) status.

(5) Tax on Investment Income.—The Committee tentatively decided to adopt
a 5 percent tax on the net investment income of private foundations. The net
investment income for thix purpose includes capital gains (but not gains arising
from dispositions required under the act at the time this provision is enncted)
and is computed without a dividend received deduction. If the net investment
income of the foundation is less than 5 percent of the fair market value of the
assets held for investment purposes then this tax is to be based on J percent of this
fair market value.

(8) Other Limitations.—The Committee tentatively decided to place limita-
tions on certain activitiex of private foundations. These are set forth helow :

(a) No private foundation is to be permitted to directly or indirectly en-
gage in any activities intended to influence the outcome of any election (in-
cluding voter registration drives) or to influence the decision of any governmental
body (whether or not such activity is substantial). However, a direct appearance
before, and communications to, governmental bodies with respeet to the existence
of the foundation, its powers and duties. its exempt status or the deductibility
of contributions to such foundation are to be permitted.
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(b) Private foundations are to be denied the right to make grants directly to
individuals for purposes of travel, study or for other similar purposes. Such
grants may, however, be made by private foundations through tax-exempt schools,
or colleges or public charitable or religious organizations where the latter select
the grantees.

(¢) It is to be the responsibility of any private foundation making a grant (o
other than a publie charitable organization, school or college, or religious orga-
nization, to take full responsibility to see to it that the funds are spent for the
specific purpose, to check on how the funds are spent, to obtain reports from the
donee on how the funds are spent, and to make a full report of such expenditures
to the Internal Revenue Service.

(d) If a private foundation’s income or corpus is used in a manner which
violatex any of the above provisions or is outside the allowable activities of a
section 361 (¢) (3) organization the private foundation is to be subject to a tax
equal to 100 percent of the amount improperly spent. Court reviow will be avail-
able here as in the case of self-dealing. A tax of 50 percent of the amount im-
properly expended is imposed on the foundation management. This sanction may
be doubled for repeated violations. While there have been repeated or grievous
wilttal violations of the prohibited type of activities the foundation may be
required to make the same type of payments to the Government which it would
he required to make were it to voluntarily withdraw from section 501 (c) (3)
statns,

(7) Disclosure and Publicity Rcequircments—The committee tentatively
adopted certain echanges in the publicity requirements for the returns of private
foundations and also other organizations required to file Form 990-A. These
changes are set forth below :

() The entire annual information return, including all attachments, is to be
open for publie inspection.

iby The Treasury Department is to be authorized to require other informa-
tion to be submitted beyond that permitted by existing law to the extent useful
in evaluating the charitable, educational, et cetera, operations of the organization.

(¢) The names and addresses of the directors and trustees and significant con-
tributors would be made available to the public,

tdy A provizion for a free interchange of information between the Internal
Revenne Service and State regulatory agencies will be provided.

(¢) Private foundations would be required to prepare reports and make rea-
sonable distribution of them to the public,

(f) Where a private foundation fails without rec~sonable cause to file a timely
and complete information return the foundation is to be subject to a penalty
of R10 for cach day heyond the preseribed filing date. The maximum penalty
would he £3.000. A similar penalty with a similar maximum would be imposed
on officers charged with the filing of the return if after notice they fail to remedy
rhe omission,

(8) Change of Status.—A private foundation would not be permitted to aban-
don exempt status under section 501(c) (3) without paying to the Government
an amount equal to the tax benefit derived by all signiticant contributors from
contributions to the private foundation (income. estate and gift tax deduction)
plus interest date to date. In addition the private foundation would also be re-
quired to restore the tax benefit derived by it from income tax exemption for all
prior years plus interest. In no event shall the amount required to be paid to the
Government. under this provision exceed the fair market value of the assets of
the foundation. The tax under this provision may be abated if the private founda-
tion distributes all of its assets to one or more organizations eligible to the 30-
percent charitable contributions deduction.
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(9) Changes in Definitions.—The Committee tentatively agreed that a private
foundation be defined as any organization exempt under section 501 (¢) (8) except
the following :

(a) a church or convention of churches;

(b) aschool or college:

(¢) anorganization testing for public safety ;

(d) an organization which normally receives a substantial part of its support
from a governmental unit or from contributions from the general public.

A non-exempt trust which spends or sets aside income or assets for charitable
benefiefaries will be treated as a private foundation with respect to the portion
s0 gpent or set aside, .

(10) Private Operating Foundation Definition.—~The Committee tentatively
agreed to define a private operating foundation as a private foundation substan-
tially more than one-half the assets of which is devoted to, and substantially all of
the income of which is expended for the active conduet of the activities consti-
tuting the purpose for which it is organized and operated.

Prohibition of Private Grants

Myr. Couten. This goes much further than what we had suggested. If
the Ways and Means Committee’s tentative conclusion is enacted, there
would be no possibility of private grants to any person in Government,
whether during the time he was in Government or within 2 years
thereafter or at any time. To that extent S. 2075 would thus be
necessary.

The Cuatraan. That is a grant. Bat suppose it is a payment for a
service !

Mr. Courn. I wanted to point that out. It does not deal at the
monient with payment for services rendered or reimbursement for
travel expenses but only with private grants.

I might add that we have been discussing the possibility of not mak-
ing the tentative Ways and Means Committee prohibition so severe.
For example, one might think that it is entirely appropriate for a pri-
vate foundation to make a private grant in connection with a nation-
wide competitive scholarship contest or a private grant to under-
araduates for seholarships or for those still studying for their graduaie
degrec.

Travel Expense Reimbursements

We are also exploring the matter of travel expense. 1f one thinks
of the travel expense of junkets around the world, one becomes justi-
fiably concerned. On the other hand, one might feel differently about a
foundation paying the travel expense of someone who is not highly
compensated in some Government position to attend a conference
publicly held with other persons who are not Government officials.

Senator Cerris. Does the Treasury permit that now ¢

My, Cones. Pardon?
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Senator Cvrrrs, Are Treasury oflicials permitted to aceept travel
reimbursement. from outside sources if they go to any foundations
or otherwise in their capacity as Treasury oflicials or employees?

Mr. Courn. Treasury Department regulations provide that, if travel
is undertaken as an official duty, expenses will be borne by the Treasury
Department, and the employee may not accept compensation or per-
mit his expenses to be paid by the person or group under whose aus-
pices the activity is being performed, except as “authorized by law."
One of the cireumstances in which the acceptance of reimbursement
for travel expenses is permitted by Taw is set forth in 5 T.8.C. section
4111, which authorizes, under regulations of the President, the pay-
ment. of travel, subsistence and other expenses incident (o attendance
at ameeting by an employee as part of his official duties, if the payment
is made by an organization determined by the Secretary of the Treas-
ury to be tax-exempt under section 501 (¢) (3) of the Internal Revenue
Code of 1954, Despite the existence of this exception, it is my under-
standing that Treasury Department poliey is to pay oflicial travel ex-
penses of its emaployees in all cases, Tlowever, it should be noted (hat
the proposed bill would repeal specific existing authorization for the
pavment of travel expenses of Government officials by private founda-
tions.

Senator Cerris. That was my understanding and T think it is quite
widely adhered to in Government,

Distinguishing Between a Private Foundation and a Publie Charity

Mr. Conex. Another dificult question that you might consider is
how to diaw the distinetion between a private foundation and a public
chavity or educational institution. This is a matter with which we
have been much concerned in connection with the proposals before the
Ways and Means Commitiec,

At the present time the distinetion that is in the statute between
a publicly supported charity and one that is not publicly supported
arises in relation to the ceiling on charitable contributions, The normal
ceiling on deduction of eharitable contributions is 20 pereent of the
adjusted gross income of the donor. But that is raised to 30 percent.
with respect to contributions to churches and certain educational orga-
nizations that have facnlties and student bodies and with respect. to
an organization which normally receives a substantial part of its
support from a governmental unit or from direct or indirect con-
tributions from the general publie. T think that is the test that is
used in S, 2075,

We have checked with the Internal Revenue Service as to the
rulings poliey on this subjeet. Regulations have been promulgated
which are designed to ascertain which organizations receive a sub-
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stantial part of their support from direct or indirect contributions
from the general public. This is a rather generalized test, and there
is no mathematical formula for determining it. The regulations in-
clude a mathematical test, but then they state that an organization
may nevertheless qualify if under all the facts and circumstances
it 1s reasonable to conclude that it is enjoying public support.

Since S. 2075 is keyed to the distinction between private founda-
tions and public charities, the committee might want to consider
whether some more specific test that can be mathematically applied
might be desired in view of the fact that there is a 100-percent tax
on the recipient here.

The recipient may not know whether the organization giving him
a grant or reimbursement for his travel expenses is public or private.

he Internal Revenue Service currently publishes a list of organiza-
tions to which contributions may be made and deducted for Federal
income tax purposes, but I don’t believe a list is published as to those
organizations which are publicly supported and, therefore, qualify
for the 30 percent ceiling.

If this bill is enacted, the committee may want to consider whether it
wants a more specific test or whether it wants the Internal Revenue
Service to pass upon the nature of an organization as public or pri-
vate, so that the individuals who receive amounts of this kind may
know whether they are subject to the 100 percent tax or not.

Senator Wirriasms. Mr. Colien, if you have any suggestions to make
this easier to understand on the part of the public and the Treasury,
I am requesting that you submit such language to clarify it in what-
ever manner you think it would make it easiest to admimster.

Mr. Couen. Well, we are considering that, Senator, in connection
with the proposals that are before the Ways and Means Clommittee.
We have been

Senator Wirriams. I am trying to separate this from the Ways and
Means Committee. But if you think of any additional language that
would help make this easier to administer, you could submit the same
language here and we could take it and put it in, and then if and
when the bill comes over from the House dealing with these other
problems which you have been discussing for the Tast half hour, and
1f we have duplicated some of the work, we can take that into consider-
ation then.

So I would like to keep this on just this particular bill.

Mr. CoHEN. Yes,

Senator Wirrtams. But as far as any clarification of the language—
of you can make any suggestion which would make it easier to adminis-
ter and understand, please do so.




My, Comex. Yes.

We are concerned whether we can devise an automatic rule that
is easy to apply but at the same time is fair, or if we have to leave the
test in general terms, and whether there will be sufficient Internal
Revenue Service personnel to zive rulings in all these caces,

Senator C'rrris, May I ask you a question in connection with that?

Mr. Conex. Yes,

Senator Crrris. How could an amount received as reimbursement
for travel if the travel actnally oceurred and the amount did not ex-
ceed the specific items of expenses paid, how could that ever hecome
income regardless of the source from whenee it came? T an individual
went to a conference, participated, made a speech, was on a panel or
whatnot, and received reimbursement. for the amount that he paid
out to get there, and his hotel and nothing else, under existing law
that wounld never be income, would it ?

Mr. Conex, No; under existing law it would not be income.

Senator C'vrrrs. So the problem yow raise here as to a government
ofiicial not knowing whether it js a private or public foundation that
paid his expenses to come place is not a valid point hecause it it was
purely a reimbursement of expenses it is not income anyway.

My, Conex. Senator, my comment related not simply to the receipt
of reimbursement of travel expenses hut to any other pavment that
e or his wife or his minor ehild might receive within 2 years there-
after,

T am not quite clear what base the 100-percent tax applies to: the
hill does not seem to incorporate the same conecepts of taxable income
that exist under the income tax laws, There is a definition in S. 2075
of taxable income on page 6 starting at line 14, which includes “all
contributions or gifts of money. property, services, or facilities.”
(rifts, for example, would not normally be income under the income
tax law. Gifts would he exempted from income, so we do have here a
«peeial definition of what income is for this purpose.

Gift Tax Exemption

Senator Wirnrtays., My, Cohen, gifts by an individual to another
mdividual are exempt up to £3.000; that is correct. is it not, under
existing law ? But can a corporation—ean any corporation in America
make a gift to John Doe and get that tax exempt? A man who is not
connected with the company in any way, ean he receive a tax-exempt
wilt from the company under existing tax laws?

Mr. Conex, Let me distinguish, Senator, between the gift tax and
the income tax. You mentioned $3,000, and that applies only under
the gift tax law.

30- 308 —-60-—-3
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Senator Wirriams. That is correct.

Mr. Couen. Now, is your question to me whether a gift tax is appli-
cable or whether the payment is exempt from income tax because it
is a gift?

Senator WirLians. Both, You brought the question up. I do not
think it is at all related to the Hn'oblem that is({)efore us, and that is
the reason I ask you to explain how Corporation X can start making
gifts throughout the country. It cannot do it, and is not this the sit-
uation under existing law? If any individual receives reimbursement
for gifts, I mean for travel expenses, he can include that under his
taxable income and then itemize travel expenses and if they exceed it,
he pays tax on the extra. If the reimbursement for the travel exceeds
the amount that he spent, then he is taxable on that part as income
under existing law; is that not correct?

Mr. Conen. My understanding, Senator, is that if an employee ex-
pends money for travel and submits an expense account detailing
the expenditures to his employer and is reimbursed by the employer
for the submitted account, that is not considered gross income to him,
and it is not a deduction.

Senator Wirriays. That is correct. But if he did put it on his in-
come as income, his deduction would offset it: it is just merely a
mathematical job, but the answer is zero cither way.

Now, on this travel expense, we both know what we ave trying to
seek here. There have been—1 think you are aware of them—examples
where the travel expenses have included worldwide trips for the man
and his wife. Now, under existing law if Corporation X gives to Mr.
.\ and his wife a trip around the world, the value of that trip is tax-
able to him as income, is it not ?

Mr. Conen. Yes, it would be under existing law, Senator.

Senator Wirrtams. That is correct ?

My, Conex, If vou assume the circumstances that you have given.

Senator Winniams. Yes, that is what Tam driving at.

Mr. Congix, It is subject to tax now.

Senator Winriams, Yes, sure it is. So we are not disturbing that
point.

Now, if it is a bona fide business expense for one of the corpora-
tions going aubroad, that is not income to him and that is not taxable,
We are not hitting that at all, in this bill. I just think that there is a
little shadowboxing here, or maybe a misunderstanding.

Tax-free Awards by Foundations

1 want to ask this question: Is it not true that under existing law
these foundations can give a grant—call it a grant or an honorarium
or special permit badge similar to a Boy Scout badge or something,
but they give him a special merit badge—and with that goes a check
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of $10,000 or $20,000, to this public official for the outstanding job he
has rendered as a pui)]ic official—it is not only considered eligible for
counting in their computation as charity, but in addition to that it
is not even taxable to the recipient, is that not true under the rulings
of your department?

Mr. Conex. That is true under the statute.

Senator Winnians, Yes, I say, Ie can make these tax exempt. dis-
tributions and they have been making tax exempt distributions in cases
to some public oflicials where they were not taxable to the recipient,
is that not true?

Mr. Conen. Yes, sir. If they make an award in recognition of public
service or civic achlevements or the like.

Senator WiLrianms. And is that not far fetched on the detinition
of charity?

Mr. Conen. Well

Senator WirLians, Do you think that should be continued where,
for example—and let us carry this to the extreme—I am not saying
there has been anything vicious done, but we pass laws to prevent
things that are wrong. If we all would abide by the Ten Command-
ments, we would not need any ceriminal laws at all, but we do not. so
we pass them,

Now, is it not a fact that there has been quite an abuse in that
particularareat

Mr. Courn. Senator, I do not know of abuse in connection with
awards of this kind. The genesis of this provision, T believe, was in
relation to the Nobel Peace Prize, the Pulitzer prizes and other prizes.
There was 2 ease involving the Ross Essay Prize offered by the Ameri-
an Bar Association which went to the Supreme Court, and 1 think in
1954 Congress enacted a provision stating that “gross income does not.
include amounts received as prizes and awards made primarily in
recognition of religious, charitable, scientifie, education, artistic, lit-
erary, or ¢ivie achievement™ under certain prescribed conditions, Those
are the exceptions,

Senator Winrrays. Since that time the Treasury has ruled that Gov-
ernment service can come under that definition,

My, Conex. I am not aware of the ruling, Senator, but I know that
there have been awards to persons in Government service.

Senator Wirtianys. And this would stop it?

Mvr, Cossen. Pardon.

Senator Wirntams. And this would stop it: this bill would stop it,
would it not? It would make it almost prohibitive because a founda-
tion that made the payment to the individual would lose their tax
exemption and it would become taxable.

Mr. Conen. Yes; I think that would be true, because I would
assume-——

Senator WirrLiams. That is what creates a lot of disturbance.
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Mr. Congxn. If your intent is to prohibit such awards, I might sug-
gest. that you add to the list that precise words used in section 7+,
which are “prizes and awards,” rather than the words “contributions
or gifts™ used in the draft bill.

Senator Wirrrays, I do not care about the language, the words. 1
just wanted to cover all of it, of every type aud description.

Mr. Conex. I did not realize until you called my attention to it
that this language would cover specifically payments of that kind
but—- :

Senator Wiinrays, It was intended to; yes, sir.

Mr. Cougx. 1t would make it clear if you used the same words as in
section Tt

Treatment of Travel Expenses

I might return to one point. T {hink Senator Curtis asked me about
the treatment of travel expenses here, and as I read the language
again, I am not quite clear what the answer is ubout the treatment of
travel grants, 'he language is, on page 6, lines 17 to 22 “all income
received reduced by the deductions otherwise allowable.”

Now, as Senator Clurtis mentioned, if a Government official submits
an expense account and is reimbursed item by item for his expendi-
tures, that would not be income under present law, though Senator
Williams might intend for it to be taxed under this bill. On the other
hand, if an oflicial were given a travel grant of $5,000 to travel for the
summer in IKurope, for example, 1 think that that $5,000 would be
income, 1t it is coneluded that this is not just a frivolous vacation
trip, he would be allowed under the language in lines 20 to 22 to
deduct against that amount the cost of his travel. So 1 am not sure
that this accomplishes what von, Senator Williams, have in mind.

Senator WiLriams, That ean be checked out to see if it needs clari-
fving because it certainly was not the intention, and I have been ad-
vised it was not. But anyway that would not——

Mr. C'ouex. Kxcuse me, do you intend this to apply to a travel grant
or a reimbursement of travel expenses whether or not the grantee ac-
counts specifically for his expenditures?

Senator Wirniams, Yes. That was intended to stop the case which
you and I know and two or three cases in particular-—we have dis-
cussed them—where these grants were made for the individual or
members of his tfamily—-

Mr. ConEN. Yes.

Senator WiLriadys (econtinuing). To tour Europe, tour A frica, Asia,
worldwide trips. As far as I am concerned that is the same as a pay-
ment of income, and it would be prohibited under this, and I think
the language does it, but if it does not, it should certainly be examined.
I can write this as a lJayman so it can be understood, if you want that. 1
can do it. We have some excellent draftsmen, and we can do it, but T
find that every time an attorney—he always finds fault with the
other fellow’s language and everybody has suggestions.
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If you lawyers can agree on the language that would carry out. this
objective, it is agreeable to me. If you cannot agree, I can assure you
as a layman I can write it so you will both understand it. [Laughter. ]

Mr. Couew. I do not want to take up the time of the committee——

Senator Wirrrams. So you need not worry about it. We both have
the same intentions, and I just ask you to work with the staff and see if
you can come up with language and if necessary correct it.

Treasury Department’s Views on 8, 20753 Forthcoming

Senator Harrkr. May I ask a question? Is the Treasury for or
against the bill?

Mr. Congen. As I stated initially, Senator—perhaps before you en-
tered—I have not had an opportunity since the announcement of the
hearings to clear an official Treasury or administration position on the
bill so that I am just offering my own comments and questions,

Senator IIarrkre. So we are having the expert advice of a Treasury
oflicial in his individual capacity ; is that it ?

Mr. Courn. Yes, sir; if it isexpert.

Senator Harrke. Does the Treasury expect to have a position?

Mr. Courn. We certainly would in the normal course advise the
committee of the administration’s position.

Senator Harrge. When is the normal course? I thought that was
these hearings.

Mr. Conex. Senator, we were advised of these hearings only Mon-
day afternoon, and I have to get not only approval of the Bureau of
the Budget but also, I think, the views of the Department of Justice
on some of the legal questions involved and the views of the Civil
Service Commnisston.

Senator Harrre. You anticipate a repeat appearance then; is that it?

Mr. Conrx. T wonld have thought that we would file a statement in
writing, but T would be delighted if you wish me to appear again,

Senator Iarrke. That does not provide any opportunity for (ues-
tions; is that right?

Mr. Courn, I will be happy to return for questioning.

Senator ILagrxe, I am not asking either one. I am trying to find ont
where we are.

Mr. Conex. Well, Senator, my intention would be to file a writfen
statement, This Is my first appearance before the committee, and I
hope you will forgive me for my lack of familiarity with the pro-
cedures and customs, but 1 understand the custom to be that the Treas-
ury would file a statement, a written statement with the approval of
the Bureau of the Budget which will clear it with any other Govern-
ment agencies, ’

Senator Iarrke. I did rot mean to reflect on your testimony at all.
I think you are trying to do the best you can to give us good solid
answers, I just wondered about the position the Treasury had come
up with, and evidently it has not.
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Mvr. Conex, No, it has not.

Senator Iarrke. All right.

Mr. Congx. I will submit a written statement and would be glad
to appear either in public or in executive session.

Senator Harrke, I will come back next time.

Senator Gore. Senator Bennett ?

Senator BEn~ngrr. I have no questions.

Senator Gorg. Senator Curtis?

Senator Curris. I have no further questions. :

Senator Gore. I hope the committee and the Congress will enact
legislation with respect to foundations during this session. I think
my view of the pending bill is that it represents an effort to deal with
foundations on a piecemeal basis. It might serve the untoward pur-
pose of deadening more far-reaching legislation that is certainly
needed. I will not explore that point of view further at this time, but
when the bill is before the committee for action I would have some
constructive amendments to offer,

Denying Tax-exempt Status to Labor Oreanizations Using Dues
-} . il -
or Assessiments for Political Purposes

Senator Fannin, Mr. Cohen, on March 11, I introduced S. 1483, a
bill to amend the Internal Revenue Code to deny tax exempt status to
labor organizations which use membership dues or assessments for
political purposes. It has been estimated that over $100 million was
spent in the last national election by labor organizations.

Are you familiar with this bill?

Moy, Conen. Yes, sir.

Senator FANNIN. Do you know whether the Department or the In-
ternal Revenue Service has had a chance to report on this proposal ?
Would you see what you can do about having them furnish me with a
report.

Mr, Cougn. I’ll look into it sir.

senator FAnNIN. Would you care to give me your reaction to this
proposal or to advise me whether it is a proposal which might properly
come under the bill we are considering today.

Mr. Conen. You have asked for my views with regard to the bill
you have introduced, S. 1483, which would remove the tax-exempt
status of labor organizations using membership dues for political
purposes.

Study Needed on All Tax-Exempt Organizations

As you know, the Treasury Department’s current proposals relate
wineipally to private foundations. Senator Williams’ bill is also
limited to private foundations. IHowever, we consider that the pro-
visions of the tax law affecting all other exempt organizations need to
be given thorough study. Thus, we plan to re-examine both the cri-
teria by which exemption is granted and the requirements for con-
tinued tax-exempt status, as well as the proper sanction to be applied
in the event of violation of these rules. We would be glad to consider
vour bill in connection with this study.
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1 note that your bill would deny tax exemption to any labor organiza-
tion which uses membership dues directly or indirectly to support or
oppose any political candidate. At present, the Corrupt Practices Act
makes it unlawful for any labor organization to make a contribution
or expenditure in connection with certain specitied elections, primary
elections, and political conventions. Moreover, the Committee on Po-
litical Edueation (COP’E), which is supported by labor unions, is not
a tax-exempt organization., Hence, the problem of tax-exempt labor
unions participating in political activities is confined to those organi-
zations which are violating provisions of current Federal statutes.

Before I conclude, I would like to note for the record one or two
final points that I think the committee will want to consider. Senator
Williams’ bill might raise questions in regard to pensions, For example,
a person who might have worked for a foundation and then for the
Government might have a pension that would commence at age 65,
and he might be prohibited by this bill from having that pension for
2 years after his Government service ceases.

I also think you might want to consider whether the prohibitions of
this bill should apply only when the payments are made knowingly
in contravention o? the rules. There could be cases where payments
ave received without any awareness as to the consequences.

In addition, Senator, I understand that you are willing to exclude
some minor categories of expenditures, such as lunches.

Senator WirLLiams. The bill provides the same rules that are exist-
ing law as it relates to business expenses as defined under the section
you are familiar with, and it carries that same definition. Here is the

anguage:
Subsection (a) is amended to read as follows:
»* * * * * * *

“Paragraph (2) shall not apply to any gift or contribution of property to, or
services or facilities made available to, a government official or a member of
his family, if the aggregate value of such gift or contribution to, and of serv-
ices or facilities made available to, such official or member during the taxable
year does not exceed $25.”

Mr. Conen. Yes,sir.

Senator Wirriams, And we are not trying to get what a man puts
in his stomach. It is what he puts in his hip pocket.

Mr. Conex. I understand that. You may also have to consider the
possible problems of existing contracts in connection with the effective
date of this draft legislation.

Senator Wirriams. All of these things will be considered, and, of
course, as you say, you mentioned some hypothetical cases.

I am going to ask you this: I understand that the administration
is anxious to get action on the bill dealing with the accelerated pay-
ment of the unemployment tax, and I am just as anxious as they are.
So in order that we may get down to business and get it done as ex-
peditiously as possible, I am ﬁoing to ask you that any suggestions
you have relating to this bill, that you get them back to our committee
so that we can work them out, because I do not want to delay that
bill any more than is absolutely necessary.
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Mr. Couen. Yes, I am confident that we can, Senator, and I look
forward to the opportunity.

Senator WirLiaas., We are all riding together, and let us both keep
it in our minds. <

Mr. Conten. Very good.

Senator Wirriaas. Yes,sir.

Mr. Couen, Thank you.

Senator Gore. The committee will now hear Mr. Alan Pifer, Car-
negie Corp. of New York. :

STATEMENT OF ALAN PIFER, PRESIDENT, CARNEGIE CORPORATION
OF NEW YORK*

Mr. Preer. Mr. Chairman, my name is Alan Pifer. T am precident
of the Carnegie Corp. of New York, a philanthropic foundation es-
tablished by Andrew Carnegie in 1911 for the purpose of advance-
ment and diffusion of knowledge among the poop{e of the United
States and of certain British Commonwealth countries.

T welcome the opportunity to testify on Senate bill 2075, The repu-
table, long-established foundations such as Carnegie Corp., which
throughout their history have operated with absolute propriety, full
disclosure, and no other purpose than complete benefit to charity, have
in recent weeks wrongfully and unfairvly become objects of public sus-
picion as the result of the disclosure of certain instances of had judgp-
ment, lack of propriety, and abuse on the part of a limited number of
foundations. We are concerned about the undeserved tarnishing of our
image and appreciate any opportunity, especially one before such an
important body as this committee, to be heard.

You will, however, understand, Mr. Chairman, that having had only
1 day’s notice of these hearings, there has been little time to prepare
testimony. I must, respectfully. question whether on a matter of such
vital concern to leading private institutions, they could not have had
more notice than this,

I would like to commend Senator Williams on calling attention to
the fact that some public oflicials at the Federal, State, or local level
may be seeking or accepting improper payments or gifts for them-
selves or their families from private foundations.

Senator Gore. What is the essential difference in principle hetween
a county or State oflicial and any other citizen receiving an improper
gift from tax-exempt funds? Do you see any distinction in principle?

Mr. Prreer, Tam sorry, I do not understand the question, sir.

Senator Gore, What is the distinetion in prineiple between a county
oflicial or a State official, on one hand, receiving improper payment
from a foundation’s funds and any other citizen receiving such im-
proper payment from foundation funds?

My, Porer. Well, T think this comes down to a question of conflict
of interest. If there is conflict of interest involved on the part of the
official, then 1 would regard that as improper.

Senator Gore. The bill makes no such provision. You are assuming
something that the bill does not provide.

Mr. Prrer., Well, the bill assumes that all payments of any sort are
improper transactions. That is the wording of the bill, and 1 had
planned to go on in my testimony and comment on that very point.

*In addition to oral testimony, the committee has received a written communication
from Mr. Pifer which appears at page 109,
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Senator Gore. But if a payment is improper, the fact that it is made
to a man holding public oflice does not increase the erime, does it ?

Mr. Prirer. Well, I think the point here, if T understand your ques-
tion, is that there may be impropriety involved in a public official ac-
cepting a direct payment from a foundation or many other kinds of
private bodies, profitmaking or nonprofit, which would shed doubt on
his capacity to make objective decisions in a certain regard. But the
bill goes considerably further than that and suggests that all payments
are ipso facto improper, and I thought it migﬁlt be helpful if T did
comment on that point at some greater length. .

Senator Gore. I suppose my essential point is that the committee
should be dealing with the basic impropriety of tax exemption for
any funds used improperly. 1 see no reason for confining the action
to a public official whose receipt of funds may or may not be im-
proper. If we are to adjudge impropriety, it seems to me that it should
:1[)])]] v to one citizen as well as another. But you may proceed.

My, Prver. Yes, sir,

It is clear that the public interest Ties in preventing such relation-
ships not only Letween government oflicials and foundations but also
hetween government oflicials and auy outside agency, private organi-
zntions of all kinds, trade associations, husiness firms, labor unions,
or whatever. Conflict of interest on the part of public officials has long
heen a concern of many thoughtful people, both inside and outside
government, and its is widely believed that aditional measures to
prevent this may be needed.

T would, however, like to take issue with two major premises of the
hill the committee is now considering. The first is that the hest ap-
proach to the problem is by means of a blanket prohibition on founda-
tions, and other organizations classified as foundations by the bill,
to prevent them either directly or indirectly from making pavments
of money “in any form whatsover, for any reason whatsoever, to a
Government oflicial.”

It seems to me a better approach would be for each branch of Gov-
ernment at each level to consider the specific problem it faces of pre-
vention of conflict of interest including conflict of interest involving
foundations and take measures appropriate to that problem. For ex-
ample, I understand that Executive Order No. 11222 of May 8, 1965,
sets up standards of ethies for executive branch appointees which
prohibits the receipt of gifts and makes mandatory a declaration of
finaneial holdings of appointees. It would seem to me that if a new
problem is found to exist velating to foundations, this Executive
order could be amended by a further Executive order.

The merits of this approach I have just outlined would, it seems
tome, be the following :

1. Tt would place the responsibility for prevention of conflict. of
interest squarely on public officials themselves,

2. Tt would provide remedies designed to get at conflict of interest
more broadly and yet. at the same time, mere specifically tailored to
a particular branch or level of government. )

3. Tt would be consonant with the traditional pattern of distribution
of responsibilities between the three levels of Government. whereas
the actual effect of 8. 2075 would be a Federal preemption of respon-
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sibility in this area insofar as relationships between public officials and
foundations are concerned. i .

4. It would avoid some broad and, in my opinion, quite damaging
consequences implicit in S. 2075—consequences to the public service
at all three levels, and consequences to some excellent private orga-
" nizations which with foundation support conduct important educa-
tional programs in which public officials have for many years been
accustomed to participate.

With re,g,rnm}i’J to the last of these points, I am informed that the
classes and numbers of officials that would probably be affected by
S. 2075 are the following: 30,000 postmasters, 500 presidential execu-
tive appointees, 500 members of the Federal judiciary, 535 Mem-
of Congress, several hundred thousand military officers, all U.S.
marshals, attorneys and Foreign Service officers, 7,500 State legislators,
800 other elected State officials, 50 Governors, 2,000 officials appointed
by (overnors, several thousand mayors, and many thousand city coun-
cilmen, elected school board members and elected county officials.

I realize that in private session the committee has agreed, ac-
cording to Senator V{;illiams this morning, to exempt the local level
officials, but, of course, we did not know that when we prepared our
testimony.

In short, a-very large number of American citizens and their
families not only while in office but for 2 years thereafter would be
subjected to a wide range of special disabilities not suffered by other
Americans and denied access to important. educational opportunities
enjoyed by other citizens. The latter would hold true bhecause most
public officials could not afford to pay their own travel and living
expenses in connection with these opportunities. In this connection
S. 2075, if enacted into legislation, would tend to discriminate against
public officials of moderate means and in favor of those who happen
to have private sources of income.

A further effect of this bill, and one which strikes me as particularly
unfortunate, is that it would deny many of our finest young people,
the sons and daughters of public officials, the right to compete in
scholarship programs financed in whole or in part by foundations,
and here I have in mind not simply the nationally prestigious Na-
tional Merit Scholarships and the Woodrow Wilson fellowship pro-
grams, which apparently would be exempted according to Senator
Williams this morning, but. also a lot of scholarship programs run
by universities.

Now, whether these would be considered to be available nationally,
I do not know. That wyould have to be decided, but I think that is a
point which the committee would perhaps want to consider.

It seems to me these special penalties are perhaps an unreasonably
high price to ask Government officials to bear in exchange for the
privilege of Government service. Would this measure not therefore
have a seriously inhibiting effect on the ability of all levels of Govern-
ment to attract and recruit able employees?

The second premise of thig bill with which I would strongly, dis-
agree is implicit in the words “improper transactions” used in its
title used to describe all financial relationships, either direct or indirect,
between foundations and Government officials. In my opinion, there is
nothing intrinsically improper in various types of Government officials
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taking part in activities of reputable organizations supported by
foundations, for example in a judge accepting travel expenses to attend
a foundation-financed meeting of a major bar association; or in a State
legislator accepting travel expenses to take part in a university semi-
nar; or in a Member of Congress getting travel expenses to attend an
international meeting of parliamentarians. )

Nor is there anything intrinsically improper in a Government of-
ficial, on leaving Government to return to a university or other private
institution, applying for a foundation grant for research and writing:
or in the son of a State commissioner of agriculture, a postmaster, &
school board member, or a county supervisor applying for a founda-
tion-financed scholarship for undergraduate or graduate study. But
?ll of these activities would be prohibited under the proposed legis-
ation,

In closing, I would like to coment on the two basic reasons why I
believe it is clearly in the national interest for Government officials to
take part in the educational activities of private, nonprofit
organizationm .

In the first place, thesp.aet sBeing educational, enable officials
to enhance their cogmpetence and therefore~their ability to serve the
American peopler”They are simply better offittals because they have
acquired_addjtional understanding or special knowledge.

Secondlysthey provide indispg¢ns forums, suclhgs the American
Assembly/the Southern-Regiondl Educition Board, aud the Council
on Foreygn Relations] for fhe exchange gf ideas betwden the public
and the/ private sectors of Americyn lifel This exchange ¥f views and

blic-private coopera @ from it 3s not. somkthing to be.
ous of but to welco:

is fundamental to thé American
money té finance special adtivities of

inds avdilable for such pupposes are
ust be a-fajor sourde of these
oper in this. ’

ic concern aroysed by the
Like al} classes of

gish e

organikations in American 11¥& publi¢ and pri
pately susceptible-t6 misyse anil abus
the bonajde foundations deplord perhdps yone.

But theqverall record-of foundation ported acHvities in which,
Governmentefficials have participated is,'T would as
cne that has preduced wide public benefit. I urgefhe Congress not to
penalize hundred3-ef thousands of deserving public officials, many fine
oraanizations suppo by foundations~and many well-managed,
public spirited foundations by @ Wassive and hasty overreaction to the
problems created by a tiny handful of officials and foundations.

The answer to these problems may lie in the alternative approach I
have proposed, or it may lie in the full disclosure requirements for
foundations presently being considered by the House Ways and Means
Committee, plus full disclosure requirements for all public officials, .
But whatever the answer is, I earnestly hope it will not be based in the
principle of collective punishment.of guiltless individuals and or-
ganizations. Such an approach would in the long run, I am convinced,




40

not be in the national interest and would be profoundly contrary to
the long-standing tradition of legislative fairness of the United States
Congress.

Thank you.

Senator Gore. Senator Bennett.

Possibility of Foundation Funds Controlling Results of Meetings

Senator BexnNerr. Mr, Chairman, I have enjoyed the testimony
very much, There is one particular point on which I have suddenly
developed an interest. You talk about the propriety of foundations
supplying the necessary money for Members of Congress to attend
international meetings of purliamentarians of various groups in the
United States.

I never attended any of those meetings on foundation funds, but
I have observed some of those operations in action, and don’t you
think you run the risk of allowing the foundations to load those meet-
ings so as to control the rveports and the reactions that come out of the
meetings? It the foundations arve allowed to pick the parliamentarians
who attend the meetings to represent the United States, can’t you fore-
cast in advance the results of those meetings will demonstrate or
will earey out the political leaning of the foundation?

Mr. Preen. 1 suppose therve there might. he such a danger, but my
testimony perhaps wasn’t entirely clear there. T was referving to
foundation support through intermediary organizations such as a
university, for example, or <ome reputable well-known private organi-
zation where no bias would be admitted of any sort. Members of Con-
gress would be picked according to a wide distribution of background
and outlook.

Senator Bex~err. Well, the Members of Congress ave not picked
by their fellow Members of Congress. It seems to me that is the only
way you can avoid the charge of bias.

If the foundation or the agency supported by the foundation is
going to make the selection it seems to me you lead right into the
problem that concerns Senator Williams, that foundation money is
used indirectly to support particular political philosophies, and that,
as I say, the reports, the results, the decisions made at those meetings
could be prejudged. I recognize the difficulty of setting the limits of
this thing, but this is one of the things that even the IHouse bill was
trying to get at, the use of private foundation funds to support par-
ticular political programs or philosophies, and Senator Williams is
trying to get at it, too. I think this is one of the problems that con-
cerns him. That is the only comment I have to make, Mr. Chairman,

Senator Gore. Senator Curtis.

Senator Curris. I am not sure that T understand all of this. Would
vou give some concrete examples of foundations financing educational
activities where Government officials took part and were reimbursed ?

Mr. Prrer. Reimbursed for their expenses?

Senator Crrris. Expenses or any compensation, either one.

Mur. Prrer. Yes.

T would think that the Amervican Assembly, which was the ovga-
nization started by President Eisenhower when he was President of
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Columbia University, and which I believe is going to testify today
would be & good example of this.

Senator Curerrs. Who financed it ?

Mr. Prrer. A number of foundations have contributed the funds
for particular American Assemblics. There are a number of these
assemblies in the course of a year, and the custom has heen for the
organization to go to a particular foundation and say “Would you
be willing to put up the {funds for an assembly on the subject of,”
whatever it may be,.

Senator Curtis. Who attends the American Assembly ?

Mpr, Prerr. A large selection of businessmen, and some Government
officials, university people, lawyers, well-known citizens of all kinds.

Senator Curris. Now, if T understand the testimony of the witness
prior to your testimony, if an official of the Treasury Department
was invited to participate in the American Assembly the Treasury
Department would pay his expenses and would not permit him to re-
ceive expenses from any other source.

Mr. Pregr. That is the way I understood his testimony, yes, sir.

Senator Curtis. What this would do would apply that rule across
the board in Government. Do vou think that is a bad rule?

Mr. Preer. I think it may depend on the level of government. I
think it is quite a complex question, and I think if it applied broadly
throughout all levels of government, all branches of government,
think there would be many officials who would not be able to attend
hecause they would come from units of government which were simply
unahle to afford such a matter as this. Of course, government funds
are in very short supply at all levels, as you know, and I think that
the net effect of this would simply be that a number of officials would
not be able to attend these activities,

Tax Exemption Carries Responsibilities

Senator Curris. T want the record absolutely clear on that. I think
wo have wonderful foundations in the country. I think the contribu-
tion they have made to the public good is just beyond what we can
enumerate. At the same time I regard the privilege of being totally
exempt from taxation as quite a privilege, and I do not think it is
unreasonable to take a position that the recipient of such a privilege of
total exemption from taxation, shall not in any manner have its bene-
fits flow to people in Government, because they are the ones who grant
the total income tax exemption,

It seems to me that what the Treasury Department does is a sound
practice. Government officials and Government employees shouldn't
be traveling all over the country at non-Government expenses to meet-
ings that are molding public opinion, that are formulating policy, and
if there is a contribution to be made by Treasury Department officials
or employees or if the Treasury Department itself is going to benefit
from it that should be an expense of the Treasury. Now, as you come
down to the very local minor officials, I shouldn’t have used the:word
“minor” beeause local government is exceedingly important, it might
well be that the provisions of this bill should be limited to officials draw-
ing a certain dollar amount so that it reached the policymakers and
decisionmakers and people who can grant or deny, approve or disap-



42

prove the acts of foundations—{rankly, I feel very strongly that I do
not. want this legislation to destroy or hamper or harass good founda-
tions.

I think non-tax-supported education in this country might have a
fatal blow it tax exemption foundations are damaged to any great
extent, but it seems to me that this dealing with personnel that make
up CGiovernment itself is in quite a ditferent category and that it would
be to the interest of the general public and the foundations themselves
to have something along the line of the Willinms bill, and I am sure
that he would be the first person to accept amendments that make it
very clear exactly what abuses we are trying to reach.

Mr. Pirer. I respect that point of view, Senator, very highly. I
think perhaps the ({ill'm‘enco. in our approach is that I would tend to
regard this as a responsibility which should fall on Government bodics
themselves at all levels in all three branches.

Senator Curris. I don’t think that can be done in the judiciary. I
can’t find anything in the Constitution, and they are all constitutional
oflicers, that gives one Federel judge the authority to police the con-
duct of another Federal judge. Now, the Congress {ms legislative
power. In the executive, tfm exccutive hires its own people, even to
a limited degree those that are under civil service. They can, as has
the Treasury Departinent, lay down certain rules but I do not believe
the Chief Justice of the [Tnited States is a superior oflicer over a Fed-
eral district judge in my State. T do not, believe that the Chief Justice
of the Ulnited States is a superior officer over an Associate Justice, He
has certain duties as Chief Justice, but I don’t think we can leave this
to the departments of Government. I think this proposal will play a
role in preventing some bad legislation that might have far-reaching
effects beyond what the advocates of other legislation could possibly
anticipate or realize,

Mvr. Pirer. I would assume from that comment, Senator, that if tax
exemption is the operative point here, that such a bill rcafly ought to
he extended then to include all tax-exempt organizations, not simply
foundations; that is, universities, churches. There is a vast range of
tax-exempt organizations,

Senator Curris. Not entirely. T know of no instances where hospitals
have put Justices of the Supreme Court on their payroll. I do not
know of any abuses of colleges. I never heard of it with respect to the
Red Cross. It might be all right and maybe I wouldn’t have any
objection, but I put private foundations in a different category than
an institution that was created for the purpose of higher education or
running a hospital or the like. I don’t believe we have a problem with
those.

Mr. Pirer. I was referring sq%iﬁcully to the practice of public of-
ficials accepting lecture fees and honoraria, expenses, and so on, from
private educational institutions which are tax exempt, and I believe
this is quite a widespread custom.

Senator Curtis. I couldn’t quarrel with that. There is nothing wrong
with that.

Senator Gore. Senator Williams.



43
One Alternative Solution to the I’roblem

Senator Winnianms. Well, Mr. Pifer. I apologize for having to step
out a moment. I had a constituent I had to meet. I can assure you that
in line with what Senator (‘urtis just said, this is not an attack on
foundations as such, We are trying to deal with a problem and I
think we are both aware of what has called it so sharply to our atten-
tion, this problem of foundations putting public officials on their pay-
roll or the necessities of having them on 1t and we are trying to correct
and make sure that that doesn't happen, and it could be approached in
various manners.

One suggestion was made that you put criminal penalties on it.
They are always harder to enforce, and so we developed this procedure
that we thought would maybe be self-policing. You notice there is no
criminal penalty in this bill, It just merely states that if the foundation
puts a public oflicial on its payroll it loses its tax exemption. That in
itself is an extreme penalty, as you know. We didn’t think we could
put all of the responsibility on the foundation and say: “It would be
all right, for me to accel)t your payment but it would be wrong for
volt to give it.” So, to balance it we state that the recipient of the pay-
ment would turn it over to the Government in the form of a 100-percent
tax. :

Public Officials Not. Restricted From Cooperating With Foundations

We are tryin%- to correct this situation and I think if we can get this
corrected, it will serve a useful purpose both from the Government
standpoint and from the standpoint of the foundations. There is noth-
ing in the bill, and nothing intended that would restrict, even if
enacted, any public oflicial cooperating with your foundation, giving
to them the benefit of his advice if he felt he was doing something that
was a worthy cause, providing they contributed their services just the
same as you and I may be members of the board of our church. We are
on the board of trustees, but we are not paid trustees, and this just
merely states that you can’t pay them,

And I would ask you this question : In what way would it handieap
the operation of your foundation if it was restricted that you couldn’t
put public officials on your payroll? Does that in any way handieap
you fromoperation? That is all we are {rying to get at.

Before you answer, I want to state that we are only covering those
top positions, those public oflicials in policy-making positions. We are
not covering the school board and the postal clerks, et cetera, With
all due respect to them we have a definition that covers schedunle C
appointments by the President and the supergrade, and when we hit
congressional employees we use the same definition that. has already
been used several times, $15,000 and over. Maybe it needs further
limitation or clarification, but the objective is what we are trying
to seek. But public officials in policy positions, making policy decisions
which affect foundations—in position to affect the legislative proposals
that are being presented by the Ways and Means Committee, we will
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just nse that as an exaomple or maybe render a decision in the court -
that would have i elleet on the foundations or some of its sponsors

why shouldn't they be vestricted Z Would it handieap the operation of
your foundation? And if so, 1 wish you wonld cite just how it does,

Direct and Indirect Tayments

Muv, Puser, Well, T would like, if 1 might, Senator, to deaw o dis-
tinetion between the two words used in the hill, *direet aned indirect
pavments,” and it seems to me these are two quite different matters, A
direct payment. by a foundation to a govermment oflicial for services
or for membership on a board of trustees or something oi that kind
is, in my own personal opinion, a far morve questionable matter than the
indiveet, ones,

Now I think I can state, although T really haven't had the oppor-
tunity in the short time available to cheek the record completely, but
to tho best. of my knowledge, 1 do not think our foundation has ever
made a diveet. }mymvnt for services to a government oflicial. We ny
wall have veimbursed expenszes diveetly (o sueh an ofticial for attending
some meeting which we were organizing ourselves, But it is the in-
diveet. paypents that T think would work the great hardship heennse
there !Lo judgment and diseretion and publie spirit. of not simply one
board of trustees but two come into question, That. is, the very fine
private organizations which run educational programs, which feel
that these programs ave hetter if some publie oflicials can participate
beeause this brings the point of view of government into those dis-
cussions and deliberations, These indireet activities would be pro-
seribed by the bill, that is, it would be impossible for the government.
oficial even to collect expenses,

I feel there would be many government agencies, particularly at the
State level, that simply would not he in a position to pay expenses
for their oflicials to attend meetings of this kind, and it really is in
the public interest that there be this interplay of public and private,
This is very basic to the American system, that we do have this kind
of cooperation, and this is why owr system, in my opinion, is superior to
most. other counfries beeause we do have a viable private sector and
heeauso that private sector ix able to play its part in helping to develop
public poliey. We don’t put. it a1l over on the public side the way other
societies do, and I, thevefore, philosophically, am coneerned about any
kindd of measure which limits the ability of the private sector to play
its part. Travel is expensive in this country. Tf yon live in California
and the meeting is in New York or \Vnshingi‘on. it. costs more than the
majority of officinls could afford out of their own pocket to make that
trip, even one trip a year, Such oflicials live on very tight budgets, and
foundation funds passed through a responsibla intermediary organiza-
tion, like the American Bar Aszociation, or whatever it may be, ave
necessary. It seems to me this is an important consideration, the travel
costs, and I would, therefore, suggest that it might be wise to consider
n modification of your bill to exempt. any kind of indirect payment of
this kind and to exempt educational activities, beeause T would sub-
mit, respectfully, that quite a powerful ease can be made that. it is in
the national interest that public officials be enabled to take part in these
educational activities.
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Publie Officials Not Restricted IF'rom Cooperating With Foundation

Senator Winniams, Welly Ldon®t want to delay this becanse T koow
tha chairman is very nieh intevested in proe l‘(‘dlll" I repeat again,
there is no objection on my part. and nothing in this biil to prevent a
public ofticial taking part if he does it for nmhlnn It is the payviment we
are {alking about, You mentioned these mnl(-wn« s .m«l travel ex-
penses. T had w gentleman with the best of intentions raise that same
avgunent \m(eul 1y in conference with himgand he eited a =pecilie ense
he had in mind, and, in fact, he convineed me even move after listening
to him that 1 was llnh( The ease he ¢ ited was they wanted to under-
write a conference that would be held in Greenbriar or somewhere of
all of the Siates” attorneys, and wnderwrite the expenses of the at-
torneys general of the varvious States,

Possibility of Criminal Iements Forming a Ifoundation

1 said this: S|||)|m-u the racketeering elements of this eountry
formed a foundation. Can I think of a more constructive contribution
that they would want to make than to underwrite the expenses of «
conference for the attorneys general of the respective States and give an
honoravinm of $10,000, ~§:1..mun or $20,000 if they could wet he At-
torney General of the United States? L don't say they \\(mkl don’t mis-
un(l(\lslnnd nme. But I say these ave the pmhloms that (‘mlld raise
I'uvst ions and, after adl, if foundations are supposed to pay a part of
this operation, if it is proper-—-and we won't gointo that: fhat will le
diseussed in another bill- ~let us do it in the form of t; ll\lll}" taxes from
them the sime as other people and let the State or Federal Government
use that money to puy the expenses,

1 think it. would be much better if 1 asan employee of the Govern-
ment am on the payroll of the Government alone than it would be if
I were on the payroll of both the ! arnegie Foundation and the Gov-
ernment. Those are the points Lan raising, Tappreciate your problem
and 1 know that the suggestions you made are made with the hest of
intentions. They will be considered by the committee.

But as 1 stated, and L will close with this, all we ave tryving to do is
to stop the abuses which we have known about and the ones which we

can think of that may develop. Beyond that, we want. fo do it in a
nmnnorthut will in no way h.m(lwap any foundation from condueting
its legitimate business as it was intended, namely to carry on its work
in various fields of eharvity. But. I don't think by any streteh of the
imagination added ('mnponsmnn to a public oflicial should come under
the definition of charity. T assure you that we appreciate your testi-
mony and it most. certainly will be ‘considered as wo mark up the bill,

Senator Gone, Thank you, Mr, Difer,

The next. witness will he Mr. MeGeorge Bundy.

Private TFamily Foundation Abuses

While Mr. Bundy is coming up let me say while my colleagues are
making some very m(oustmg, generalized s(.ntumon(a, 1 would like to
suggoest. that I h.n(\ noted the proliferation of private family founda-

tions and have given the matter some attention. It occurs to me that in

RIUBRITHER T Rt |
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an overwhelming percentage of the cases the term “charity and educa-
tion” is used to conceal two motives that are involved: (1) an escape of
taxation, and (2) continued control and use of wealth.

Now the pending bill doesn’t go to this fundamental problem at all,
and I propose to go to it.

I know of nothing that was either educational or charitable in the
Wolfson Foundation payment to Justice Fortas, or in the foundation
that I read about making payments to Justice Douglas. In fact, I know
of nothing educational in what we have recently learned about a
foundation making a $5,000 award to a former counsel of this commit-
tee upon whose advice this committee depended for technical matters
relating to taxation of foundations and other things. There is a big,
very fundamental problem here.

Mr. McGeorge Bundy directed an award to employees of a former
Senator because they were heartbroken at his demise, and I certainly
sympathize with their sorrow. But did you consider giving an award,
a trip around the world, to any of Senator McCarthy’s supporters? 1
saw them out in Chicago. They were not only brokenhearted but
broken-nosed. They were disappointed and beaten up.

I wonder if you would address yourself to that? Did you give them
a trip around the world, Mr. Bundy ¢

STATEMENT OF McGEORGE BUNDY, PRESIDENT, FORD
FOUNDATION*

Mr. Buxpy. No, sir.

Senator Gore. Well, now, there has been a big anti-Democratic tide
sweef)ing the border States area. Should T seek reelection next year,
I will certainly have to swim against the stream, and the current is
vather swift. Were I to be defeated my employees would be very
brokenhearted. Would you consider giving them a trip around the
world ¢

Mr. Buxpy. Senator, we didn’t give anyone a trip around the
world. That wasn’t the purpose. I would be glad to discuss those
grants, of course, and we do certainly consider in all seriousness the
opportunities and needs of many kinds of persons, including persons
who have served in other staffs than those in that case.

Senator Gore. I understand. Some of them may be very worthy,
but the fundamental point is that you are using wealth that has
escaped taxation for the purpose of rewarding friends, or people of
your own choosing, and for purposes of your own choosing. This is
the basic error that is involved in tax exemption for foundations, and
it is a question to which I have been trying to persuade this committee
to give its attention for a long, long time. I am glad it is now receiving
some attention, although I regret that this has been brought about
because of indiscretions that have been brought to public light.

Well, you may proceed.

Mr. Buxoy. Thank you, Senator.

I would like not to make a formal statement, gentlemen, I associate
myself closely with what Mr. Pifer has said. His view of these matters
and my own are very close.

T would like to begin with the question which Senator Williams
addressed to him a few minutes ago: Do we, in the foundation, want

*In addition to oral testimony, the committee has recelved a written communication
from Mr. Bundy which appears at page 108,
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public oflicials on our payroll? The answer to that is, I think, funda-
mentally no, we don’t,

When I served in the executive branch it seemed to me very impor-
tant that oflicials holding Presidential appointments should avoid
relations, activities, or reitnbursements of any kind which would in-
terfere with their independence of judgment and their ability to
devote themselves entirely to the service of those who had trusted
them by that kind of appointnent.

1t seems to me that that principle is of very high importance. We
do not in the Ford Foundation make direct payments, so far as I know,
in the form of honoraria. We do pay occasional travel expenses to per-
-sons holding the kinds of office in executive and legislative and judicial
branches of the Federal Government to which your proposed bill is
addressed. It is a little more complicated in State and local govern-
ments, as I think some of the discussion has already suggested, because
there are part-time employees sometimes holding oftice and this is
not the center of your concern,

Local Tevel Employees Excluded From ('overage of S. 2075

Senator Wirriams. Mr. Bundy, you were here when we said we
were not trying to hit the local lower level employees of the States.
They are not included, or at least they would be excluded. But in our
instance, we elect our attorney general, so it would include him. It
would include all of our State judges because they are appointed by
the Governor. In some areas they are elected by the people or by the
legislatures, It would include those and it includes the top policymak-
ing positions of the Federal Government, and the top policymak-
m;ﬁ)eo le of the Congress likewise.

r. Bunpy. I apfreclabe that. What I am trying to say is that on
this basic question of whether you wish to divide the interests or in any
way invade the independence of a public official, it is perfectly clear
to me that you don’t, but it seems to me that it is sensible, as someone
suggested, to address a bill of this kind to the relatively more senior
and the more responsible.

The only case that I am aware of, of any significant honorarium to
an officer of the Federal Government in which we are currently en-
gaged is that we do pay a $5,000 a year fee to our trustees.

We have for a long time had a rule that no officer of the executive
or legislative branch of the Government should be a trustee because of
the importance of se]paratin ourselves from that kind of active en-
gagement in political life. We do have, however, one Federal judge
on our board, Judge Wyzanski, a man who has served on our board for
some 17 years. His situation is very much the same as the one in which
Judge Burger found himself last week, and I am quite sure that in
his case the honorarium is not important. He has in fact increased
his charitable contributions by more than the honorarium during the
years that he has had it, and he will abide, I am sure, by the Judicial
Council which is now reviewing these cases.

I mention this because I want the record to be clear, I do myself
want to say I distinguish it very sharply from the kind of case which
has given rise to concern.
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Senator Winrianes, Mr. Bundy, if T way interject here, there would
be nothing under this bill if enacted and signed which would stop the
same gentleman from continuing to serve on your board. lle would
just serve for nothing,

Mr. Buxpy. That'is corvect, and I think if this were either an en-
actment of the legislation or an opinion of the Judicial Conference,
and the Judicial Conference is reviewing these matters now as 1 un-
derstand it, he would gladly accept that judgment. This is not a
problem,

1 mention it, as I say, because I think it is important that it should
not. be neglected in this discussion.

Senator WirLianms, Yes.

Grants to Former Employees of Senator Robert I¢, Kennedy

Senator Curris. What was this that Chaivman Gove talked aboat a
grant for travel about. former employees ef the Senate !

Mr, Buxpy, That is another case,

As I say, they were not—it is a ditferent one and the difference
is an important one, .\t the time when those travel and study awards
were made, these men were no longer in any way on the payroll of the
Federal Government.

Senator Currts, Who had they been employed by ?

AMr. Buxpy. They had heen employed by Senator Kennedy., 1 ean't
tell you—— ot

Senator Currs, On his private payroll or on Government payroll?

Mr, Buspy. Ican’t tell you, sir.

senator Crrris, How many were involved?

Mr. Buspy, There were eight in all, and I must tell you that look-
ing back on that decision, 1 now believe it was not, a wise on*. and 1
regret it, I regret it particularly because it seems to me to cast an
untair light on the individuals, and on foundations. .\s Senator (tore
suggested, our reasons here were concerned with the feeling that these
were men who could make effective use of the kind of award which
wo had found very valuable eduecationally. men who had been uniquely
stricken in a moment of terrible tragedy, and that the results of
these studies would justify the expenditure involved.

I should add parenthetically that insofar as these awards carried
stipends those stipends were taxable to the individuals. But I do say
that they have given rise to misunderstanding. 'That misunderstand-
ing is my responsibility. I have explained this in writing to the
Committes on Ways and Means some weeks ago and I am glad to
repeat it here.

Senator Curtrrs, What was the basis of making these awards?

Mr. Bunpy, We have had, if you will—excuse me.

Senator Curnis. What was the basis of making these grants or
awards to these particular individuals? '

Mr. Bu~py. \{73 have had for a considerable time a program which
we call travel and study awards in which we do from time to time—
they are not enormously numerous, there may have been 200 or 300



49

in cach of recent years—made to individuals grants for travel and
study when their interests and abilities seen to us likely to make them
able to make good use of such time, both in terms of what they learn
and of what they report to us and in terms, if you willy of their own
advanced education, and it is in that category, and in that framework
when we were considering in the aftermath of that terrible pair of
tragedies a year ago, the assassination of Martin Luther King and
the assassination of Senator Kennedy, whether there was anything
that we could responsibly do.

Now, 1 shrmIA say in behalf of these individuals that they have
worked, that the reports so far submitted are impressive, that we
feel that they ave discharging their part of the bargain, Nevertheless,
as 1 say, 1 think this action for which I bear the responsibility as
iven rise to misunderstanding, and for that reason I regret it,

Senator Winiaas, And sinee actions like that will not be taken
weain, this hill won't affect it at all in your future operations because
t won't happen,

Mr. Buspy. It certainly won't happen while Iam in charge, Senator,

Senator Winniams, Surely,

Mr. Buspy, And as you say, the hill does not in fact reach the
employees of Members of the Senate and the ITouse.

Senator Wirnrams, Well, the bill is being phrased to cover posi-
tions in the Hounge of Representatives or the Congress of the United
States held by an individual receiving gross compensation at an
annual rate of $15,000 or more so it has been added, so it would cover
it. TTere is the Janguage:

(Subsection (¢) is amended to vead as follows 1)

(¢) GOVERNMENT OFriciaL-—IFor purposes of this section, the term “gov-
crnment otlicial” means, with vespect to a transaction deseribed in subsection
(n), an individual who, at the time of such transaction, holds any of the
following oftices or positions, or who has held any such office or position at
any time in the preceding 2-year perjiod :

(1) an elective public office in the executive or legislative branch of
the Government of the United States.

(2) an oflice in the executive, legislative, or judicial branch of the
Government of the United States, appointment to which was made by
the President.

(3) a position in the executive, legislative, or judicial branch of
the Government of the United States—

(.\) which is listed in schedule € of rule VI of the Civil Service
Rules, or

(B) the compensation for which is equal to or greater than
the compensation of positions classified in GS-16 of the General
Nehedule under section H104 .

(4) a position vnder the House of Representatives or the Senate of
the United States held by an individual receiving gross compensation
at an annual rate of $135.000 or more,

(3) an elective public ofice in the executive, legislative, or judicial
branch of the government of a State or of the District of Columnbia,
and

() an office in the exceutive, legislative, or judicial branch of the
covernment of a State or of the District of Columbia. appointment
to which (or election to which) wuas made by the Governor or legisla-
ture of the State, or by the Commissioner of the District of Columbin.

H
1
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Mvr. Bunpy. Having said, if I may continue——
Senator WiLrLianms. Sure.

Independence of Public Officials Necessary

Mr. Bunpy (continuing). That our basic view of the importance
of the independence and integrity of public oflicials and their absence
of dependence upon or indebtedness to any institutions for that mat-
ter, I would say that this is as important. for taxpaying institutions,
for other tax exempt institutions, namely, universities, publicly sup-
ported foundations, as it is for private foundations. The imdependence
of a public official is something important in its own right, it seems to
me.

We do have questions about the particular sweep of this hill be-
cause it seems to us that it goes considerably further than is necessary
or desirable to meet the real objective you have in mind, and that it
does some damage along the way.

Former Government Officials

Now, in our own case, for example, if T may talk about the diveet part
of the bill, and then the indirect. part, because the two adverbs *di-
rectly” and “indirectly” are, I think, important as to what the range
of the bill will be, The most difficult part of it really is the 2-year rule,
because the provision that none of these officials could have any rela-
tion with the foundation, direct or indirect-—Dbut let’s stick to the di-
rect for a moment—would severely Timit us and would, T think, alko
limit the Government in the movement which has occurred between
foundations and Government just as it occnrs belween colleges and
the Government, universities and the Government, business and the
Government, or law and the Government.

I will leave my own cage out because the statute of limitations has
run. I have been out of the Government 3 years now but T did come
straight from the Government to a foundation. Qur vice president
for international affairs, a man whose integrity and quality arve, I
think, well known here on the Hill, is David Bell, and he came to
us straight from a post with a Presidential appointment as Director
of the AID.

Dean Rusk, to go back some 13, 18 years, went straight from As-
sistant. Secretary of State to the presidency of the Rockefeller Founda-
tion and when he left the office as Sceretary of State he received a
senior appointment again at the Rockefeller IFoundation. There has
been, as far as I know, no whisper of criticism of these moves, and
it seems to me much too sweeping to prohibit, and it is also true and
we have had that experience, both in my time, and in the Johnson
administration, and now in the Nixon administration that Cabinet
officers seek out some of our program officers or vice presidents and
ask them if they are available for service. One or two have gone.

We had a representative in one part of Latin America who accepted
an appointment as an Ambassador under the Johnson administration.
He would not have been willing to do that if he had been debarred
by that acceptance from returning to foundation life,

D 2 T ey e wae o
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Senator WirrLians. That is the point that bothers us. Instances where
men accept public position, high position in the Government—and
these are policymaking positions—with the intention and understand-
ing that he will go back to the foundation later. That is what we
are trying to get at.

Mr, Bunpy. Senator, intention and understanding is not quite what
is involved. We would not be able to say and would not say to some-
one going to the Government that we could guarantee to take him
back. Universities do that very often ; I used to have that responsibility
for such arrangements in a university, and it happened a great deal.
But it is a quite different thing from saying “We don’t put a lien on
youor you on us,” by saying “if you take this job, you alone, you alone,
foundation officers alone, in all the country, are forbidden to come
back to a foundation,” because this would be a unique application.
You aren’t saying this about universitics. You are not saying it about
business.

Senator WiLLiams. Are you suggesting that, would you support that,
we extend this

Mr. Buxsny. No,sir: T think it is too much,

Senator Wirrrays, I know that during the administration of World
War IT and prior to that there was a restriction about going back into
business, you know, That was suspended and it has never been rein-
stated. You could go back in business, but you couldn’t represent the
company with which you were affiliated before the agency with which
you had been connected in Government, But this Congress is going
to deal with a question which is over in the Ways and Means Commit-
tee—and it wilf soon be over here before ns—as to what extent a foun-
dation should be taxed, The decisions that we make on that are very,
very important as far as the foundations ave concerned. We recognize
that, and I am not suggesting that any Member of Congress or any
member of the executive branch, the Treasury Department or in poliey-
making positions of the executive branch, would be in any way influ-
enced 1n making that decision as to his hope of a chance of reemploy-
ment, But shouldn’t we remove ourselves from any semblance of
suspicion?

Mr. Bunoy. Well, Senator, as I think Mr. Cohen pointed out, this
problem of there being a relation between services as a Government
officer and service in another perspective or working in another perspec-
tive appears up and down the line. The truth of the matter is, I think,
that the consideration and judgment of this particular business of foun-
dation legislation will be completed this year. That certainly is the gen-
eral expectation as I understand it and I don’t believe that a provision
of this kind is going to be more than really locking the barn door after
the matter is decided in this particular case.

I have to tell youthat what I do not understand is why if there should
be a rule of this sort there shouldn’t be a rule that a man coming from
business is forbidden to come back to his own firm, why a man coming
from law is not similarly limited, why a professor is not told he must
not go back to his university. I honestly don’t understand. It seems to
me the aplication is much wider than is necessary for your purpose and
1t 1s unfar,
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Senator Winniaas, Well, one distinction is the tax-exempt status
that the foundations enjoy which private industry does not, and maybe
that needs to be dealt with. But in employing @ Government oflicials,
and I cast no reflection on those that you have named; I want to make
that clear, We are not dealing with personalities at all, but in selecting
the men that you are going to employ as they leave Government serv-
ice, it is only natural, and I think you would agree, that we select men
who agree with our particular political philosophy cr the political
philosophy of those who are running these large foundations, and does
that not open up the possibility of perpetuating and keeping in reserve
men of that political philosophy so that when the administrations
change later we have got men ready to move in and out of cither ad-
ministration? I don’t say that is the motive but doesn’t that raise the
possibility 2 Won't you agree with me that you didn’t select the appli-
cants to award these trips from a senatorial oftice with whom you dis-
agree in most of their decisions? You know that is just human nature.
I don't eriticize it.

Mr. Buxoy. I will admit there is a hazard there, Senator, but I have
to say, having said what I have said about regretting those grants, that
the reason for doing them was human feeling not. political agreement.
[ don’t happen to have political agreement with those individuals,

Senator WirnLiavs. I am not suggesting that, but I am just saying
that in selecting a former Cabinet officer you wouldn’t select one or the
board wouldn’t select one with which they disagreed. It is human
nature,

Mr. Buxpy, Well, sir, T really don’t know that that is so. We have
had officers come in and out of the Ford Foundation from all ad-
ministrations.

Senator Wirrrass. That is the point,

Mr. Bu~py. All administrations.

Senator WirLiams. Yes, all administrations, that is what I am
saying.

Mr. Buxpy. Of all parties.

Senator WiILLIAMS. Yes.

Mr. Buxpy. I should have mentioned one more who would be for-
bidden under this law and that is Paul Hoffman who was the first
president of the Ford Foundation who came to that position as admin-
istrator, of the Marshall plan, under Eisenhower; no, President
Truman first. He was, of course, a supporter of General Eisenhower.

The point is, I don’t think it is partisan or ideological. If a founda-
tion were run, and I don’t think a foundation should be run, on
ideological grounds, but if it were, there are plenty of hard-boiled
idealogues of any point of view outside government. The quality of
the men for whom we are competing is such that many of them will
over the years turn up in the government. I think that it is funda-
mental that there should be a separation between their governmental
responsibility and their service in a nonprofit organization. But I think
it is really highly discriminatory to impose a 2-year rule of this sort
on only one kind of American institution.

Senator Bexxerr. Will the Senator yield for a question at this
point? '

Senator WrrnLians. Surely.
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Foundation Pressure on Government

Senator Bexxerr. In order to accomplish what I think Senator
Williams is really getting at, which is to eliminate the political pres-
sure of foundations on GGovernment—-we are very careful on the sep-
aration of church and state, and the churches enjoy the nonprofit
exemptions—can you suggest any approach which can get at the basic
problem of making sure that foung\ations in their programs are not
in a position to operate as political agents of either party or any
group?

Mr. Buxpy. Well, T think that this is, I think, you are right, the
heart of the problem and I believe also the heart of the prof)lem of
what is being considered over in the Ways and Means Committee, how
do you sustain the freedom and responsibility of institutions which
are not in that sense political when it is clear that they are concerned
with issues which do have certain relations to the life and work of
government ?

The current proposals in the Ways and Means Committee while we
haven’t studied them seem again to me to again clear away too much
ot the forest while shooting at a few trees but I would rather not
comment in detail on that partly because we have not studied them
and partly because that matter is in that other forum right now.

T think that there is a very big distinction, general distinction, to he
made between fair studies, analysis, work upon a problem, even posi-
tion on an issue and a partisan political approach.

Let me take one example in which we have had perhaps as much
experience as in any one field, and that is this very difficult and impor-
tant and complex husiness of population, family planning, and re-
search on reproductive biology. : :

Now, in one sense we have a position on this matter, we think it is
terribly important. Our trustees believe that it deserves study. We
have committed a number of millions of dollars, tens of millions of
dollars, to the field. We do consult both abroad and at home with
governments, the National Institutes of Health, with members of
committees and others who are concerned with this same problem,

T don’t know, sir, whether you would feel or would not feel that this

is what you call political pressure or the weight of a foundation, cer-
tainly we are in the field of population. Under our charter as our
trustees read the shape of human problems, we could not be there. It is
too important a question, and needs attention too much. We try not to,
and do not, as far as I know, and I think these are very conscientious
and careful officers, engage in any activity which is currently offensive
to the law or the common practice of the Government. But we are
present in the field of population. Now, I can’t help you much more
than that. - S T : '
- Senator Wirtiays., Well, Mr. Bundy, on that particular project. 1
think we are pretty much in agreement on your objectives and every-
thing and T commend you on it. But if, as a public official, T felt or feel
very strongly about it, I not only have a right but a responsibility as a
citizen to cooperate with you, both as an official and as a citizen, and
this bill doesn’t stop me. It merely states that you couldn’t put me on
your payroll.
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Now, if,asa public ofticial, 1 feel and agree with you that is one ll’“i“"
But suppose Tam just on the horderline. Doesn’t it open the possibility
that--and T mn not suggesting that it. has ever been done---w founda-
tion might want to give them a grant somewhere, and perhaps that
might help them see tTlings a little differently.

We are not trying to condemnt what you have done or your motives
at ally and as long as the motives of everybody ave in a spirit of gen-
crosity and public service, this bill doesn't interfere with it. But all Tam
suggesting is that if public officials——and we ave defining these only as
the higher paid publie oflicials---as a publie service wish to work with
you that is fine, We have a rvight and a respousibility, if we ave in the
Government. in that particular avea to confer and work with you, too,
Whether we agreo with you or not. In this instance wo agree, But 1
find no fault with what youw arve doing. T just say 1 don’t think that in
order to acecomplish this, you don't have to put us on your payroll.

Mr. Bunpy, As T think 1 have alveady expressed my sympathy with
that point. I agree with that.

Senator Winriaas, T don’t mean to say you didn'’t. You made that
clear, But as T say and sinee we agree on that, this won't affect that
velationship, is what I trying to say.,

Paid Travel Fxpenses

My, Buapy, Suppose wo do, as we do from time to time consult with
interested parties on population problems. T think the ditference he-
tween you and me on this one may be quite narrow. In a dirvect ar-
vangement of this sort, our enrrent practice would be to offor the man
expenses, if he were willing to como and talk with us. Now, you are
saying that that could not. be, the bill would knoek that out obviously.

Senator Winnianms, Well, the reason we knocked it out was that. we
were unable to come up with a formula that we wanted. Tf you have
something to suggest T vae an open mind. The allowances and awards
were enlled expenses for a couple or three trips that were over to Afrien
and Europe, and T am not veferving to the ones to which you veferred
either. T think we are both aware of these, There was nothing that we
could see that was accomplished except the man and his wife get a
worldwide tour, and those were the points that we tried to get at. It
was done under the guise that it was an expensoe payment and that is
what we ave trying to get,

Mr, Buxoy, Well, siry T think one thing that consider——

Senator Wirnrams, T think you wonld be in agreement. on what we
ave trying to get so that is the point.

My, Bunoy. T think one thing that would be worth considering at
least is whether you don’t want to exempt travel expense for the indi-
vidual, T think wives are another matter, and T f&lillk that is quite
different. But travel expense for an individual for professional par-
ticipation where there is no honorarium and where tho man is, as most
of the time T can assure you our people have to work very hard at these
olm\ forences, T think it is a very heavy rule that says you can't do
that.

Now, what Mr. Cohen said about the Treasury is as far as I know
true about. the Treasury. It is not true throughout the exccutive
branch, Wa have records which we have had to preparve for the Ways
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and Means Connmnittee at their request, and in sampling them in pre-
paving for today. I don’t have them all with me, but in sampling
them it is elear there ave many areas in the exeeutive branch where a
$60, §70 or $100 reimbursement for expenses for travel can be very
important even to a GS=16 beeause these are men who live on tight
hudgets, and they also have tight time schedules and if they are asked
to give up n weekend and pay $100, und the tightlisted bureau or
branch of Government hasn’t gob travel money, the amonnt of travel
money in the exeeutive braneh varies greatly. It is much easier to get
a three-star general from the Pentagon than it is to get a ;umm'
official of the Department of State who may nevertheless be hit by
your bill just beeause of the way fravel money turns up under the
processes of the Government,

So 1 think it is at least worth considering whether you meot o
substantive danger and don’t simply interfere with some relatively
straightforward and ovdinary work by prohibiting travel expenses.

Senator Wintiams. T gather in making that suggestion which will
certainly be considered that you are not referring to this example that.
was called to my attention yesterday where n foundation might wish to
underwrite a conferonce of attorneys general of the States or a Gov-
ernors’ conference, 1 don’t think they have ever underwritten a Gov-
crnors’ conference, You ave not talking about that, are you, in general
broad terms?

Mr. Bunpy, Well, sir, here is one T did pick out because while you
wero raising that question, this is not. u divect one, it is an indirect. one,
and again T think there is a quality about indivect, the indirect grants
which raises o grave question as to whether you really want to do that
beeause you will find that you are hitting the bar assoeiation, the law
institute and all--—

Senator Wirniams, Well, T respect the bar association, I am not a
Inwyer, I have often wished 1 were, Perhaps T could understand n lot
of things better than T do. But it is my recollection, and it has also
been my experience when T have had the oceasion to employ lawyers
that they make enough money that they can pay their own expenses
withont being subsidized by a foundation. I just want to know in
what, instance do the members of the bar need this subsidy, and how
would they be handicapped. T don’t understand it.

Mur. Bunny, Well, T don't have that example handy although you
will have witnesses in the course of the day who can testify.

Senator Wirnrams. I hope so hecause T'may be wrong on that but it
was my impression that they did make enough so that they could pay
their own expenses. :

Mr. Buxpy. May I give you an example in another area # The Coun-
cil of State Governments applied to us and did receive a grant, part of
which was used to support a progeam of the National Association of
State Budget Ofticers to train State budget employecs, and thumbing
thron¥h this, T don’t waut to go to names and I am sure you don’t mean
that, T seo nothing but travel and expenses and an occasional $100
honorarium, one $80 honorarinm. Most of these are State officinls but
a number of them como from the 1.8, Burean of the Budget and surely
a meeting of budget officials is strengthened by having men from the
strongrest budget agency in the country,
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Senator Wineras, 1 will agree with the henefits that can be derived
both by the States and by the Federal Government from such a conlor-
ence. But why should the State and Federal Government not pay for
the transportation ol their employees? Why should they have to go
outside and get some organization to underwrite the expenses of State
and Federal oflicials on the basis that they need a ].l“lu('ﬂl:ll‘il‘\“th:ll i5
the point that I am making, and 1 know this bill would hit that.

Mr. Buspy, Senator Willinws, just as the world is, and as the proc-
esses of the appropriations subcommitices work there are a great many
public officials who do not find it easy to get that kind of travel money.

Senator Winntass, Well, if the constituencey or if the legislature of
the State of Dehware feels that. it is important that our budget director
attends a certain conference, then let them provide the method of pay-
ing it. 1f the Federal Government wants to send our budget divector, 1
think we should pay it diveet. Pay it and let him be a trne 100-pereent
representative of the taxpayers. T don’t question your motives, I wani
to make that clear, T don't question that at all. But I do question the
necessity of this, and T will grant you the bill does hit that point,and it
was so tntended. Maybe T am wrong but that was so intended.

Mr. Bu~py. That is where T veally fuind myself in agreement. with
Mr. Pifer, that we ave talking aboui many different kinds of public
officials and only one kind of reimbursing or payving organization,
Now, the fundamental probleni you are trying to get at, it seems to me,
is the problem of the behavior of publie oflicials, and I was very much
illl{!)l’(‘.\‘.\‘(‘d by, Senator, what I took to be Senator Gore's view that if
a foundation activity was improper it. wonld be improper with any
class of person, and if the activity is proper then the participation of
the Government oflicials is proper.

Senator Winniays, T think we agreed that there is a distinetion on
that point. You, as T understood it, said if you had to do it over again
you would not have subsidized these trips abroad for the gentlemen
that were referred to as former congressional employees,

Now, there is nothing wrong with their going abroad, there is
nothing wrong with them paying theiv own way, There is nothing
wrong with their fathers or mothers, brothers or anybody else pay-
ing their way. There is nothing wrong with Joe Doak as a private citi-
zen in making him pay his own way, But. T think there is a distine-
tion in this and I think you will agree with that.

Mr. Buxoy. Bad cases make bad Taw but the distinetion T was try-
ing to make, T would go further and say there was nothing wrong
about what we asked them to do and what they did. What was wrong
was that it was open to misunderstanding. That is cleav, but T don’t
want to linger on that point because it scems to me that the real dif-
ficulty is that in the major question, for example, in the judiciary
is surely not the question whether there are payments of unusual and
special and distressing kinds from one or more foundations to par-
tieular individuals. The question is the independence and integrity
of the judiciary, it would be just as serious at least if there were such
pavments from other sources,

The question with the legislature, and we have made, T should say,
we have made grants, mostly indirect grants, to institutions which
have reimbursed expenses and oceasionally paid honorariums to Rep-
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resentatives and to Senators, and in each case either we have had carve-
ful discussion beforehand with the institution or the institution using
our funds has applied its own standards and rules as to whether it wi
invite the Senator or Répresentative to lecture at a seminar or to par-
ticipate in a meeting or whatever it may be. The question there is not
fundamentally a question of the practices of the foundations, it is a
question of the general sort with which the Congress has heen con-
cerning itself of its own rules about pavments, honorarvia, and ex-
penses I would say there as in all of these areas, Senator, and 1 should
have perhaps etnphasized thix earlier, that I think the first remedy and
the most. powerful one is really going to turn out to be diselosure, 11
things are {ully recorded and pnf»livly announced, and if people know
what is going on, then people can make a fair judgment as to whether
in a particular case an individual in any braneh of government, a pri-
vate institution, a foundation or other, has gone too far, and public
opinien has very considerable power in this country, and we see that
operating now 1 the deliberations of the Judicial Conlerence, we see
it in the reactions to the filings which Senators and Representatives
have made, and Senators and Representatives look to their own
behavior.

No 1 would think that kind of disclosure which the Treasury has ree-
onmended in the case of foundations, that it be strengthened, and the
Ways and Means Committee has tentatively agreed to that and that
Lill will presently be before you, that will do at least as much, and
without damage.

1t scems to me that the difliculty here is not a difference in purpose
between you and me anyway, but that in trying to meet that purpose
you impose unusual Timitations on freedom of movement in and out
of foundation employment, you impose a very sharp restriction on
access to expense payments, direct or indirect, in all kinds of Ameri-

san institutions, and that there isn’t really a shown need for that,

Senator Wiruians. Well, T appreciate your views, You have been
very helpful as a witness, L want to say, and I agree with your state-
ment as to these additional remedies that are being—as T understand
it—accepted by the Ways and Means Committee and will be in an-
other bi%]. I certainly shall support them. Of course, we are dealing
Jiere in only one phase of the operation, The quostinn is, Is it needed
in the situation? My own personal opinion is 1t will help and, as you
state, if these things are not going to happen again anyway, then the
cnactment of the Jaw may be an nnnecessary action, but nobody is
hurt.

On the other hand, if there are instances where somebody in the
future may be tempted to go beyond this we wonld have a remedy in
the law for preventing it and that is the reason we specifieally foolk
the approach away from the eriminal end and just put it on the tax-
exempt status which T agree is o very severe penalty. But on the other
hand, all we are trying to do is get a complete separation between a
group of these foundations which are enjoying tax-exempt status, and
Government officials.

I do appreciato your views and they will certainly be considered.

Mr. Bux~py. Thank you.

Senator Byrn, May I ask Mr. Buidy a question before we recess?

Senator Wirrntams. Sure. ' ‘
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Foundations Involvement in PPolitical Matters

Senator Byro, Mr. Bundy, I had to leave this hearing for another
public hearing of a committee of which I am a member and 1 came
back to the roomy, and T ask this for the purpose of clarification, As 1
was coming into the room I thought I heard you say that vou felt under
certain conditions, circumstances, that a foundation had an obligation
to participate in partisan political matters.

Mr. Bunpy. No, sir; the opposite.

Senator Byrp. I misunderstood you, then,

Mr. Bunpy. Perhaps I didn’t make myself clear.

Senator Byrp. It is my fault, I am sure, because I came through the
door when the statement was made and 1 wonder if you would clarify
your statement.

Mvr. Bunoy. I would be glad to make it very clear in the record in
case I misspoke myself earlier, that in my view a foundation should not
be involved in partisan political matters.

Senator Byro, Can you recall what you cited just prior to giving as
an example the population control issue? I was under the impression
that you stated that it would be necessary to take a partisan political
approach and cited as an incident a population control issue.

r. Bu~xpy. No, sir; I cited population as a ease or I intended to do
0, as o case in which there cou‘d Ii)e differences in Government and in
the processes of Government as to one side or another of the issne.
There certainly have been, historically, strong feelings as to whether
there was any right of activity at all on the part of any authority,
public or private, in family planning or in research on birth control,
and so on, I was saying that our board of trustees has reached an honest,
and sustained judgment over a long period of years that this is a field
in which we should be engaged, and engaged very actively, and weo are,
both here and abroad, and there is a sense in which this is a political
issue and that we could not avoid that, but it is not, in my view, a
partisan political issue.

Senator Byrp. Then it was, it is your view, then, that in matters
that could be construed as political, not necessarily partisan in the sense
of political party, but matters of a political type tLat the foundations
should become involved and indeed are obligated to become involved?

Mr. Bunpy, Well, sir, I would put it another way, that a foundation’s
involvement comes from its concern with whether there is an issue
which is up on which there are scientific, educational, charitable activ-
ities of great importance.

Perhaps I can give you another example out of our history, We have
spent on the order of $300 million over the last 15, 18 years, on an effort
to strengthen research and training in the United States in interna-
tional studies and in all kinds of ares studies by endowment, research
grants to colleges and universities, by conferences and by discussion
and by a very wide range of kinds of charitable investments.

Now, I was not there at the time but I think this was done out of a
conviction on the part of our trustees that the involvement of this coun-
try in the world, and the involvement of the world with this country
made it a matter of great importance that the United States should
have stronger understanding of Soviet studies, of Latin America
studies, European, African, and Chinese studies.
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Now, in the process of doing that, a whole wide range of scholurs
and students and politicians, too, have been engaged in one way or
another in these activitie, and books have been published, and articles
written, and arguments made on varying sides of varying issues, We
have not had a view as to what the Soviet policy of the United States
should be or the Chinese policy of the Uniied States should be, We
have had a view that these 1ssues were of such importance that charita-
ble action to advance understanding of them was desirable,

Now, what Senator Bennett and I were wrestling with was this
question whether that constitutes political pressure and I was trying
to say if that is what he meant I tﬁxought we could hardly avoid it in
the range of our acivities but if he meant partisanship or lobbying
on a particular issue or fighting for our way in a political contest,
then clearly we ought not to be doing that.

Senator Byro. Thank you, sir; that clarifies it,

My, Buxnoy, Thank you.

Senator Wirniams. I understand from the staff that there is one
gentleman who wished to incorporate his statement in the record—
Mr. Ballard, I believe it is. IHe has to leave this afternoon, and would
like to get hisstatement in at. thistime. Am I correct in that ?

Mr. Bavrarp. Thank you very much, Senator.

Senator Wirriams. Then after that we will recess until 2:30, if that
1s all right.

Senator Byrp, After Mr. Ballard’s statenient, the committee will
recess until 2:30.

STATEMENT OF FREDERICK A. BALLARD, ATTORNEY AT LAW

Mor. Barraro, Thank you very much for your courtesy and I shall
indeed be brief,

My name is Frederick A. Ballard. T amm engaged in the private prac-
tice of law in Washington and I am a member of the Council of the
American Law Institute, and I want to take this opportunity to
advise the committee that this bill, as presently drafted and particu-
larly with reference to the question of payment of expenses which
has already been discussed at some length, would have a potentially
serious effect upon the operations of the American Law Institute.

This is because of the way the institute operates and I will just take
one very quick moment.

The 1nstitute is engaged, as you may know, in the preparation of
the restatements of the law and the model acts of proposed legisla-
tion. This process takes places by the appointment of o reporter who
works along with an advisory committee composed of distinguished
lawyers and judges, and their product then comes up to the Council
of the American Law Institute, and after it has been approved by the
council goes to the floor of the annual meeting of the Law Institute.

Now, on these committees and advisory committees of the institute
are many judges, and the practice has been uniform to pay their
expenses to these meetings, Occasionally a Government lawyer would
l_)edi.n_volved also, Senator. But our problem is mainly involving the

udiciary.
! If wgy could not call, could not feel free to call on ]]

CO ot fee udges from all
over the country to participate in this process the qua

ity of the work
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of the institute would seriously suffer, in my judgment. I regret that
the institute has not been advired of this hearing sufficiently in ad-
vance to prepare a really thorough statement for you. We just heard
about it yesterday, and we do want to advise you that as a factual
matter the bill as currently drafted would have a potentially serious
effect upon the quality of the work of the institute,

Senator Wi.rrams. Mr, Ballard, speaking of the Federal conrts or
State courts—could they not make provisions or do they not have
methods whereby the chief judge could assign judges to work with you
and pay their expenses out of appropriations? If not, maybe we can
have legislation to provide for it. Couldn’t we work out a procedure
where we could pay them instead of their being paid by a foundation?

Mr. Barnaro. Well, T assume, Senator, that some procedure could
be, would he possible, whereby the Judicial Conference or somebody
could make these payments, But there has heen nothing of that sort
suggested to my knowledge, and then in the current state of affairs
nothing like that would seem to be in prospect.

Senator Wirrrors, The purpose of this bill certainly, and T know
vou will agree, was not to disrupt the orderly processes of government
or the orderly processes of these studies. I think we are both aware
of what we ave trving to hit,

Mr. Barnarn, Certainly.

Senator WirLranms, Maybe this alone won't do it and maybe there
are other methods. 1 am not at all surve that they don’t have the fa-
cilities even now but if not, I think they could be made available,

Mr. Barrarn, I don’t think so.

Senator Winrtams, Now, in the cases you have mentioned, by whom
would they be paid ? By some outside foundation?

Mr, Barrarp, They ave paid by the American Law Institute out
of funds typiceally received from the Ford Foundation or the Mellon
FFoundation or some other foundation interested in the improvement
of the administration of justice.

Senator Wirrtams, That is what I mean, the Ford, Rockefeller,
Carnegie, or some other one that will give you the money to hold
these meetings.

Mr, Bannaro, Yes, sir.

Senator Wirriams, That would be affected under this bill. As stated
earlier, it would seem to me that to the extent that Federal officials’
presence is required, the Federal Government—and the same thing
would be true of the State government—should provide for the trans-
portation and the costs of their own representatives attending these
necessary functions. By the same token, members of the bar could
likewise take care of their own. Of course that is not covered under
this, as you know. But this would hit that particular problem, there
is no question about it. I would hesitate very long, quite awhile, be-
fore we modified that because I can see a little danger in that, not in
the particular case you outline but if you let them do it only they'll
@o further next time. A case that was called to my attention yester-
day did more to persuade me that I was right than that I was wrong
because they cited the example they wanted to underwrite of a na-
tional conference of all the attorneys general of all the States. I said,
“Suppose X Foundation was started by the underworld, they cer-
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tainly would be delighted to underwrite such a group.”™ That is what
weare trying to hit.

Yet I think these conferences are important, don't misunderstand
e, 1 am not questioning it, and at some point they have to be paid
for. The question is should they not be paid directly and openly by
the taxpayers through the States, through the Federal Government
and through the various agencies. I think they should.

But I wonder if we wouldn't remove ourselves from the suspicion.
I =ay that without casting any reflection whatsoever on the example
youstate,

Mr. Barnarp, I understand that entirely, Senator, and certainly
conmmend your conscientious purposes in this bill but I would like
to just say in closing that the work of these advisory committees and
other committees of the American Law Institute is not conducted at
the Greenbriar but they are hard-working sessions.

Senator WirLrams. I know. You cited & good example, I must say,
but it is the others that we were afraid of. I realize that, and I want
to say further that if in the study you have suggestions on it, feel
free to make them to the committee because you realize, the objective
we arve trying to achieve under this bill.

Mr. Bavrarp. 1do.

Senator Wirniays, And we ave approaching that objective with no
thought in mind of saying the first. draft of the bill is perfect and that
you ean't change a comma or anything else. We want that understood.
But as long as we can keep the objective in mind and accomplish it
we want to do it in the most orderly manner—at least 1 do, as the au-
thor of the bill—that we can work out. I appreciate and need the sup-
port of all of you in helping to work that out.

Senator Byro of Virginia, Thank you, Mr. Ballard.

The commiitee will stand in recess until 2:30,

(Whereupon, at 1 p.n. the committee recessed to reconvene at 2:30
p.m. of the same day.)

ArrErNoON SessioN

Senator WirnLiaas, The committee will come to order.

Is Mr. George Harrar here?

Mr. Parrino. It is my understanding, Mr. Chairman, that Dr.
ITarrar will not be here this afternoon.

('The chairman subsequently received the following letter from Mr,
IMarrar:)

THE ROCKEFELLER FOUNDATION,
New York, N.Y. June 5, 1969,
TTon, RusseLL B, LoNa, .
U.N, Scnate, Washington, D.C.

Dear SExATor LoNna: I learned from one who attended the hearings of the Sen-
ate Finance Committee yesterday that during the afternoon session my name was
called as a witness before the Committee, This being the eave, I want to take this
opportunity to inform you, for the record, that I had no message of any sort
from the Committee or staff to the effect that I was invited to or would be wel-
come to testity before your Committee, Thus it came as a surprise that in some
fashion my name was listed among those who would be testifying.

I think I should add to the above the fact that had I known that the Committee
wished to have me testify, I would of counrse have accepted the invitation,

Sincerely yours,
J. G. TTARRAR.

S0 3086809 -~ -3
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Tine ROCKEFELLER FOUNDATION,
New York, N.Y., Junc 3, 1969.
Hon. RussELL B, Long,
U.S. Senate,
Washington, D.C.

DEeAR SENATOR LONG: We learned from Mr. Vail of your staff yesterday morn-
ing that, although I did not recelve an invitation to testify before the Senate
Finance Committee at its hearings on June 4, it would be appropriate for me to
file a statement for the record on the contents of S, 2073, introduced by Senator
John J. Willlams. I have now studled the material from the Congressional
Record—Senate of May 8, 1969, on this subject, and would like to make the fol-
lowing comments: A

First, 1 would fully agree that as a matter of principle and proper practice
public officials should not seek and private foundations should not make available
grants, honoraria, stipends, or other payments for purposes which could in any
way be described as improper or at self-interest. It is my position that each
foundation has the obligation to assure that its funds are never used in any way
that might lead to accusations of intent either to affect the political fortunes
of a public official, to influence his exercise of his official power on political
issues, or to bring him personal benefit. This would mean that in all normal cir-
cumstances there would be avoldance of the use of foundation funds for the
support of activities of public officials.

On the other hand, I consider that the majority of our public officials in Con-
gress and elsewhere are able, intelligent and responsible individuals, and that in
many circumstances they would be in position to be exceedingly helpful in ex-
changing ideas and experience with others in other sectors of the society. There-
fore I would be saddened to know that these gentlemen would automatically be
excluded from participating in foundation-assisted panels, round-table and other
sorts of quasi-public discussions on important subjects, such as environmental
pollution, city plannning, and education, on which by nature of their responsibil-
ities individual Senators, Congressmen, and other public officials have much to
offer and undoubtedly could also gain from the interchange. If under such cir-
cumstances these individuals were ineligible for travel assistance and related
support for such conferences, they would either have to utilize their own re-
sources or, if possible, obtain funds from Government budgets. And even if
public funds were used for an individual public official’s travel and subsistence,
the fact that the general costs of a conference were borne by a foundation might
make that officlal’s mere participation a violation of this bill. It does not seem
to me that conferences either directly or indirectly supported by foundations
should be forced to forego the expertise of carefully selected public officials, or
that publie officials should be forced to forego the benefits of such conferences.

I think also that the proposed extension of the prohibition to the two-year
period following an official’s departure from office imposes undue hardship. When
a man is no longer in office he should, I think, be free to ceek other employment.
or other activities for which he is qualified. A curious poeint in the present pro-
posal is that probably the number of individuals who might be employed or as-
sisted by foundations after leaving office i3 minuscule, and that there is no sug-
gestion that any other, more likely, immediate post-retirement employment—by
commerce, industry, or any agency other than foundations—is improper. My firmn
conviction is that each public official leaving office should be totally free to seek
employment wherever available unless there is conflict of interest.

I think it would be exceedingly unfortunate if any law were promulgated
that would penalize the children of a public official during and after his term
of office. It is well known and applauded that grants for scholarships, fellow-
ships, assistantships, and other forms of educational assistance are made avail-
able by private philanthropy. It seems to me that to deny access to these henefits
to children of public officials would have two effects: (1) to deprive them of the
opportunities they should have in competition with their peers, and (2) to make a
good many people think twice before accepting public appointment.

In conclusion, Mr. Senator, It is my judgment that the proposed legislation is
unreasonable, difficult to enforce, and certainly ultra-severe in exposing founda-
tions to the risk of inadvertent violation—should a public official participate in
a conference supported by a foundation though arranged by a university—and
in imposing a harsh penalty for such violation. It quite clearly is a bill aimed
at a particular episode which, in attempting to assure that similar episodes will
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not oceur in the future, would burden the total body politic as well as founda-
tions with severe sanetions unwarranted by the record either of private philan-
thropy or of our elected and appointed officials.

I hope these comments will prove heipful to you and your Committee.

Sincerely yours, :
J. G. HARRAR.

Senator WiLLiaxs, Mr. Pattillo?
Mr. Parrinro. Yes; I amhe.
Senator Wirrxams, All right.

STATEMENT OF MANNING M. PATTILLO, JR., PRESIDENT, THE
FOUNDATION CENTER

Mr. Parrinro. Mr. Chairman and members of the committee, T am
Manning M, Pattillo, Jr., president of the Foundation Center. You
have before you, I believe, a copy of my brief statement, together
with a deseription of the center.

You will note that our organization was established to provide reli-
able information on foundations to the general public and to raise the
standards of management in the foundation field.

This hearing has come up quickly, and there has been little oppor-
tunity for study of the proposed legislation. I shall not, therefore,
attempt a technical analysis of the bill but shall confine my remarks
to four general comments that I hope will be useful to the committee.

1. The intent of the bill, which is to prevent financial relationships
between governmental officials and persons or organizations seeking
favoritism or preferential treatment, is certainly laudable. It is in the
public interest that governmental ofiicials not be tempted by payments
of money to confer special benefits which are not available to citizens
generally. Quite apart from any corruption, there is the risk that pub-
lic servants, who accept honoraria for perfectly legitimate services,
may allow too much of their time to be diverted from their primary
governmental responsibilities,

2. In some respects the bill seems too sweeping. For example, it
rmles out speaking engagements for which a Senator or Congress-
man or other officials might be reimbursed for expenses or paid a rea-
sonable honorarium by a wide variety of organizations. I wonder
whether it is really in the public interest to restrict Government offi-
cials so narrowly. It should be emphasized that the definition of the
organizations affected by the bill is very, very loose. This would lead
inevitably to inadvertent violations and litigation on a massive scale.
T would urge the committee to have a list of these organizations com-
piled before it takes action; I believe you would be surprised to see
what is included in the bill as it is now drafted. :

Let me pause here to dwell on this point a moment. T have in my hand
a directory of organizations meeting, I think, the criteria of this bill.
This list. was prepared for a committee in the other House, and it
includes a tremendous range of organizations. If one peruses it he
see that all kinds of organizations are included, not only philanthropic
fmm(};\tions in the strict sense, but a great variety of other institutions
as well.

Senator Wirrrays. Ave they all private foundations listed ; is that a
listing of the private foundations?
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Mr., Parrnro. Yes, this purports to be a list of the private
foundations.

Senator Wimnrianms, Do you know of any of those that are in that
list that would be handicapped if they were precluded from hiring
public officials?

Mr, Parminro, Let me give vou a personal illustration, if T may.
My 19-year-old daughter, who is a college student, recently called home
to say that she had accepted a position for the summer with an organi-
zation ealled Harvard Student Agencies. I assumed that this was either
an agency of ITarvard University or a commercial firm in the city of
Cambridee.

Now, if the present bill were enacted, and if T were a member of the
legislature of my State, it would be a violation of the law for my
daughter to be emploved by Harvard Student Agencies, because this
organization, which hardly sounds like a foundation, is one of the
organizations listed here as a private foundation. One could cite hun-
dredsof similar cases,

Only Officials in TLigh Policy Positions Covered by the Bill

Senator Wirniams, Could I reply to that one in just a moment ? The
definition—ot course we were trving to get the bill to cover just those
people who were in high poliey positions. I had already agreed on
amending it, as the spongor of the bill, to cover positions n the execn-
tive, legislative, or judicial braneh of the Government which are listed
in schedule C of rule 4 of the civil service rules, that is, the so-called
political appointees of the President, “or those who were drawing
(GS-16 salaries or higher,” and when you come into congressional
cmployees, it is ouly those who are receiving in excess of $15,000 per
vear. So they would not be affected in that unless——

Mr. Parrmio. But my daughter would be affected, Senator, as a
member of my family. That is the point Tam making.

Senator Wirriays. Unless she was a minor child, and you were a
publicofficial in this category, and if that were true—-

Mr. Parrinro. Yes.

Senator Winnrans. If that were true why shouldn’t she be covered 2

“Mvr. Parrinro. But my point is, Senator, is that no one would ever
suspect that Harvard Student Agencies was a private foundation, It
doesn’t sound like one, but. it is technically a “private foundation” by
this bill’s definition.

Senator Winrrays, Do you suppose the foundation itself knows that
it is? :

Mr. Parrivro. I don’t know whether they even know whether they
are listed. I just don’t know. But

Senator WiLLiams, If there is an organization in this country that
is enjoying tax exemption, a hundred percent tax exemption, and
doesn’t know what kind of an organization it is, maybe it would do
them good to get caught under it and find out so they would understand
and know what is going on. I can’t conceive of an organization having
intelligence enough to apply to the Treasury Department under the
regulations and the rules and gain its tax-exempt status and not know
under which section it has got its tax exemption or know it is a private
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foundation. T mean, I don’t conceive of that, Surely it knows hew it
gol its tax exemption.

Mr. Parrinro. Well, Senator, it would certainly know whether it was
a 501 (c) organization,

Senator Wirrrams, That is the point,

Mr. Parrinro. Let me give you some other illustrations, if I may, of
organizations that would come within the definition.

Senator WinLiavs. Surely.

Mr. Parricro. The Andover Historieal Society of Andover, Mass.
The Andover Serviceman’s Memorial Scholarship Fund.

Senator Wirrraas, Are they hiring public oflicials?

Mr. Parrinro. T do not know whom they are employing, hut the
point is that they would come within the terms of the proposed bill,
and they are probably not the kinds of organizations that you have in
mind at all. The bill would include local seholarship funds, visiting
nurses’ associations, a host of organizations.

Senator WiLiaas, Well, to save a lot of trouble, one of the earlier
witnesses this morning spent a considerable time talking about school
boavds and mayors and city councilnien, As I've amended it they could
not be covered under the bill, and so neither are these.

Mr. Paroinro. Well, Senator, T think there are two questions of
definition here. One is which public officials would be included, how
you define the term “government oflicical,” and that is not the issue
that 1 am speaking to at the moment. T am raising a question about
what is meant by the term “private foundations and organizations,”
and I wish to bring to the attention of the committee the range of
organizations that seems to be included. 1 am not sure that the com-
mittee is fully aware that the definition as set forth here includes such
a variety of organizations,

Senator Winniams., I don't think that it does, but if it did it was
the intention, and the record of the committee shows, at the time, the
other day when they thought it was reporting out—this was the lan-
guage supposed to be put in the draft: “except that such term does
not include a church or a convention or association of churches, an
educational organization referred to in seetion 503 (b) (2) or a hospital
referred to in section 503 (D) (5).”

And so they are not covered, they were not intended to be covered,
and it will be spelled out in the report that they are not intended to
be covered.

We are confining it, narrowing it down to just this particnlar type
of private foundation, and if it needs additional language, that will
be included to do it, so 1f that is what is worrying yon

Mr., Parrinro. Yes.

Senator Wirnriams. So rest at ease,

Mr. Parrinro. I guess, Senator, the question 1 am raising is what
kind of language could be devised to define the term more precisely.
This is something on which I myself have some expertness, and I know
that it isa very diflicult question.

Senator WirLtays, Well, this is the language that the staff had sug-
gested be put in and if anybody has different language it wouldn't
make any difference. We are not dealing with just a matter of words,
but the intent, the clear intent, of it, and it will be so stated and clear
that it does not cover all that type operations. It does cover private
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foundations. We can mention them, Ford, Carnegie, and various foun-
dations, and the Rockefeller foundations, the Wolfson, Parvin founda-
tions, t.fxey would be covered and they are intended to be covered. It
does not go into the hospitals and all these other educational institu-
tions. Maybe something needs to be done in that area but we are not
touching that in this particular bill.

Mr. Parrirro. Well, Senator, as I understand it, the bill as written
at the present, time, would cover this full range of organizations, and
I just bring this to the attention of the committee. The members may
not be aware of it. The gill-eat majority of organizations covered by this
legislation are not like the Ford Foundation or Carnegie Corporation,

Senator WiLriams. That question has been raise«i and there are
others who felt that the language was not clear. Some think it is, but
to remove any doubt, it will be spelled out very clearly. So that puts
your mind at ease on that point.

Mr. ParTiiro. In my prepared statement, I mentioned as my second
point that I thought the bill was too sweeping in some respects. My
third point is that in other respects it seems to me to be too narrow.

If it is wrong for exempt organizations to make payments of any
kind, even travel expenses, to public officials, should not the legislation
also include business corporations and trade associations? Surely, the
abuses on the part of the latter organizations are at least as great as the
abuses in the exempt field. Why are exempt organizations singled out
for special attention ? Is it more reprehensi%le for a public official to ac-
cept a payment from a nonprofit organization than from a profitmak-
ing business? Is it really worse for the son of a public official to accept a
well-deserved scholarship financed by an exempt organization than
1folrbtlge of?ﬁcial himself to accept a gift from an industry engaged in

obbying?

Senator Wirctams. I think that it is against the law already for a
public official to accept a gift or a payment from anyone engaged in
lobbying under existmg law. Is that not correct?

Mr. Parriveo. I can’t answer that question.

Senator WirLiams. I think you will find it is a criminal offense for
any lobbyist to pay it.

Mr. Parriuro. %his would cover any business organization or would
it include only a professional lobbyistg,

Senator WirLLiams. No, but under what circumstances can corpora-
tion x pay a public official legitimately under the law?

Mr. Partinro. I am sorry, sir; I can’t answer that question.

Senator Wirriams, That 1s the point, and it is my understanding
that they cannot.

Now, 1 this bill I think we are dealing with something that can’t
happen here.

Now they can, this bill does not move into the employment by a
corporation after 2 years—

Mr. Parricro. That is right.

Senator WiLriams. After they leave Government service, there is
that distinction.

Mr. Parriiro. Yes.
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Senator WiLLiams. But they are tax paying organizations and you
just can’t stop a man from going back and making a living. The rea-
son this is set up, here is a group that is not paying taxes, they have
enjoyed tax-exempt status, complete on the premise that they are deal-
ing with charity and after all public officials are not, at least are not
supposed to be objects of charity. That is where you get the difference
in there, and the same way with the employment. Now, personally, I
think there is an area there that needs to be dealt with, and I have in-
troduced legislation repeatedly about the reemployment by say, for
example, defense contractors of somebody who 1s in the procurement
division of the Government for a period of 2 years after they leave the
Government or it would stop anyone connected with this committee
of ours, tax writing committee or the Treasury Department from
going to work for any company, or from representing that company
before the Treasury Department or this committee for a period of 2
years. I think that is an area that does need to be dealt with.

There used to be a law against it, but it was suspended. But still I
am in favor of extending it but that does not mean we don’t have an
area that needs to be looked at. We are not going to make a perfect
area all around. Yet I appreciate your endorsement of this proposal of
mine that we extend that law. You are endorsing it, are you not, that
we extend the prohibition against the reemployment by anyone who
leaves the Government representing that company

Mr, Parrinro. No; I am not endorsing that, Senator Williams.

Senator Wirriays. You are not endorsing that either. I thought I
was going to get your endorsement.

Mr. Parrivro. The point I was making is that this is specialized
legislation pointed toward one sector of American life, and I was
raising a question as to the logic of doing this.

Senator WiLriams. I apologize. I thought you were endorsing it
because I was going to say as one who has wanted to move into that
area I just thought I would have your endorsement.

Mr. Parrinro. I am sure my endorsement would not be very helpful.

Senator WiLriams. It would be very helpful; yes, indeed. So I
thought I had your endorsement on it.

Mr. Parriro. My fourth point is that the bill in its present form
appears to have been prepared without careful scrutiny of all its im-
plications or of the adequacy of the machinery for enforcement. If
enacted, it would be a very difficult bill to enforce.

Starting from two or three recent disclosures of impropriety, the
proposed legislation makes a sweeping indictment of tens of thousands
of exempt organizations, most of which are engaged in or are helping
to support essential educational, religious, scientific, health, welfare,
and cultural activities. This is like using a machinegun to kill a rat.
I wonder whether a more precisely focused bill, aimed specifically at
serious abuses, and providing for adequate enforcement would not
serve the purpose better. ‘

Senator Wirriams. First, I notice you refer to this as making a
sweeping indictment of tens of thousands of exempt organizations. I
can assure you that it was not so intended. I recognize the validity and
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the woud job that is done by many of these organizations, and this i
not many way an indictient,

[t is true that recent events have precipitated this question that we
have before us, but for your information long before any of us or at
lenst. b over henved of the most vecent diselosures, 1 had been talking
and mising serious questions about the propricty of Government ofli-
cinls while serving in the Government or for a period innmedintely
following, woing ek on the payroll of these ovrganizations, and 1
have had legislation introduced to that effeet yenrs tm-k. No this is not
anew ideas 1t is just aoense that the iron looked (o be o little hotter
right now and it looks as if this is the time 1 ean gt the endorsements
ol =omae of you gentlemen who would recognize the need of it, But it
i not intended in any way to east a retlection on what has happened,
the nbuses that: we hiave had, they ave well docunmented and we hinve
all expressed an opinion, 1 think we should prevent that from reoe-
cnrring,

Now, vou raise the question that you think enforcement provisions
are lacking, U is teae there are neo eviminal provisions provided in
thiz, but don’t you think the faet that the fmun'lminn N knowing that
it agninst the Iaw when he hives a publie oflicial, that if he hives
that public ofticial it loses its tax exemption, that it is ahnost sell
policing?

Fonndation Employment of Government. Oflicials

Me Parrigro, Senator, T would like to comment on this matter of
hiving publie oflicinls and the expression 1 believe you used several
times this morning of *placing public oflivials on the payroll.™ Tnomy
opinion we are talkine heve prinarily about placing people on a pay-
roll. Foundation stafls ave very small and varvely are governmental
oflicials placed on foundation payrolls, Usually the form in which any
sort of pnyment of money is made is ina ditferent context.

It has to do with the puyment of expenses for meetings ov of hono.
vart for speeches, and the like. T am fearful that the use of the
term “placing them on the payroll™ may mislead us into thinking
that this is being done on a wide sende, In the 15 years 1 have been in
this fiecld T have known of very fow instances in which that has oe-
cureed, The more frequent thing is the payment of expenses or the
payment of an honorarium for a speech or participation in seminars,

Senator Wintams, "That is correct. But nevertheless this bill covers
both, This bill would alse cover granting honorarvin ~1 know there
are many methods that ave used for making these payments other
than just astraight salavy, although that hnstnmwnvd a tinme or two,
But this does cover it just the same,

Me, Paernaeo, Thad the feeling this morning that an assumption was
being made that fomdations were supplementing the salavies, the gov-
ermmental salarvies, of oflicials on a broad seale, The form of receipt of
funds wsually is quite ditferent and e more incidental than that,
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Senntor Wirniams, Government oflicials, the hiving of Governent.
officials, <hortdyy immediately after they Jeave oflice is a vather com-
mon thing and sometimes they nee placed on the payvoll at salavies of
FHO000 0r RTODONO A vear,

M Pavrno, heg your pavdon?

Senator Winriams, bsay there ave lots of Government ollicials, ox-
Government oflicials that do go on the payroll,

Me, Pyrrnaoe. OF foundations?

Senator Winniaas, Yes,

Me, Paernoeo, Relatively few T wonld say, Iar more go into bhusiness,

Nenntor Winnnoas, Phat is teae, But there ave gquite a few that go
into foundations and this wonld stop it for a peviod of 2 years, Now
it will not stop them from working with the foundation, it would
vestrict them from being put on the payroll,

Me, Pavenaeos Fwonder, Me, Chaivman, iF T eould nke a comment
or twa here about the scope of the foundation enterprise, T nsstme that
when the committee considers move comprehensive logislation later on,
it will wish to look into the dinensions of the enterprise nmueh more
cavefullycbut T would say here, beeause Tthink it hasa bearing on the
points you are making, that there ave probably fewer than {000 full-
time professionals in the whole fonndation tiekd in the United States,
There arve, T am sure, fewer than 500 foundations that. have any
professional employees, So that we ave talking heve about a very smafl
cuterprise, Ione ineludes all of the organizations listed in this divee
torye the number would be inerveased greatly, but for foundations
proper, used in the strict sense, the number of amployees is very stall,

Senator Wuniams, Well, proceeding on that premise, then the enact -
ment of this legislation will have but a very minimum effeet on the
operations of the fomndations, beeause T will aceept the fact that it is
very small,

Me, Pavrieeo, Well, Tthink the question is -

Senator Wineiaous, Butif it only affects one, shouldn't we aftect that
one that is the point, Isn't there o chanee that through this reemploy-
wenty alavge foundation is using its resourees o, in effeet, perpetuate
n political philosophy of their own, by putting on their payvoll as soon
ax we change administeations all of the prowising young men of the
outgoing wdministration? ‘This is not a politieal suggestion-—it could
be done with either administ ration—--they could pick a few of the most
promising young men ont of ench administration as it changes over
and they would perpetuate their philosophy.

Mr. Pavrnao, Senator, 1 ean assure you that this kind of thing is
not being done in the foundation tield, Vet me mention this: It seems
to me there has been the sup\msiliun nade during the day that foun-
dations represent afixed ideology, "The truth of the matter is the foun-
dations reflect a broad range of vatues, Most of them ave not interested
in ideology at all, most of them have no ideology other than to
assixt programs that seeve the public, The kind of thing you ave wor-
ried abont is extraordinarily rare,
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Foundations Working in Cooperation With Government

Senator WirLiams. Well, some of the foundations, many of them,
are operating in good projects, charitable projects abroad and, for
example, I think the larger ones, Ford and Rockefeller both, are op-
erating, in a lot of projects abroad that would be in cooperation with
operations of our own Government, would they not? Don’t they work
with the Government on some of these projects abroad?

Mr. Parrinio. Certainly, I would say they work in harmony with
Government officials.

Senator WirLiams. In harmony, and there are cases, are there not,
where Government money is either with or following some of the
operations of the foundations, particularly in our AID programs; are
they not ?

My, Patrinro. There are sometimes cases in which programs that
were pioneered by foundations are subsequently supported by the
Government.

Senator WiLrraxs. In the AID program.

Mr. Parrinno. Yes.

Senator Wirniams., And therefore a close relationship with the
officials of the AID program and those reS})onsible is very important
to the success of the operation which they have in mind; is it not?

Mr. Parrinro. But, Senator, it is a mistake to regard the foundation
enterprise as monolithic, that is, as representing only one kind of
social value. The truth of the matter is that foundations represent a
wide spectrum of values. Few foundations represent very extreme
values, but in the middle range they represent a variety of values.
There is no monolithic value structure to which they subsecribe.

So, it seems to me that the public is protected by the very heteroge-
neous character of the foundation field. Foundations are a variegated
group of institutions, and I think this protects the public interest.

Senator WiLrLiams. That is true to a certain extent, but these are en-
joying tax-exempt status and to that extent a part of it is money
that accrues to them as a result of the tax exemption. I think you will
agree with me it is only human nature that in considering the employ-
ment, of these public officials after they leave office, foundations employ
and select those men who agree with the political philosophy of the
sponsors of the foundation. I don’t think there would be any disagree-
ment on that.

Mr. Parriro. Well, Senator, I think this kind of thing is very
infrequent. I have spent 15 years with two foundations, and in those
15 years this question never arose in either foundation, I think that the
problem you fear is rather unusual.

Senator WirLtams. Well, perhaps it is and perhaps it doesn’t enter
into their mind. I am only thinking about how human nature devel-
ops, how I would feel. I doubt if a foundation operated by Mr. Hunt
would be employing Dean Rusk.

Mr. Parririo. Now, Mr. Hunt doesn’t have a significant foundation.
Heis often referred to as a major foundation figure. But may I explain
that this is not in fact the case. ‘
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Senator WiLrianms. How significant it isI don’t know.

Mr. Parrivro. I think you are referring to his broadecasting program
which is really not a foundation program at all. .

The Cramrman. Did he not ask for tax-exempt status for Lifeline
and for that publication of his? In fact, was he not enjoying a tax-
exempt status at one time? .

Mr. Parrinro. Senator, this is a point. I was emphasizing before you
entered, which is that we have a tremendous number of exempt organi-
zations in the country. Foundations are only one small part of the
exempt. field, and T am not sure that the bill makes sufficiently clear
what kinds of institutions and organizations are to be included. There
are literally hundreds of thousands of exempt organizations, but foun-
dations constitute only a small fraction of the total.

Senator Wirriams. Well, do you want, do you object to the fact we
just confine this to the private foundations? \Voulld you feel better
about it if we extended it to make sure it covered all of themj is that
what you wanted ¢

Mvr. Parricro. That would make the hill more equitable, Senator.

Senator WiLniams. You would support it then, would you?

Mr. Parricro. Beg pardon?

Senator WirLiays. You would support it then, would you?

Mr. Parriro. Noj I think it still has aspects which would be bad
for these organizations, but I do think that if it were designed to in-
clude all the exempt field, and the profitmaking field as weﬁ, it would
be a fairer measure.

Senator WiLriams. Would you support it then?

Mr. Parrinro. I would support some aspects of it then, yes.

Senator Wmrrams. What aspects would you support and what
would you say——

Mr. Parrivro. I think what is needed here is some definition' of
improper use of funds. I would share the comments made by some
of the witnesses this morning that not all of the kinds of transactions
which are encompassed by the bill are in fact objectionable from the
point of view of public policy.

Extracurricular Activities of Government Officials

The CuamrmaN. Could I respond to something you say here? You
ask a question, “Is it more reprehensible for a plﬁ)fi’c official tq accept
payment from a nonprofit organization than from a profitmaking
organization ”

Well, I would put the question to you the other way around. If
you want to engage in extracurricular activities or immoral activ-
1ties, don’t you think you ought to use tax-paid money for that rather
than tax-free money ? If we permit money to be tax-free on the theory
that this is for education and charity and stuff like that, and you
want to bribe a public official don’t you think you ought to take
the money you paid the taxes on to bribe him rather than the money
that was supposed to be for charity?
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Mr. Pareiio. Senator, 1 am not suggesting that public officials
be bribed.

The Cramorax. Why do you think the Supreme Court Justice
resigned over there? Wasn't that a conflict of interest bordering on
bribery ?

Mr. Parremro. I don't know all the facts of that ease. I would cer-
tainly regard it as a serions impropriety.

The Criramran, Immoral from a public service point of view, Why
else did he quit?

Mr, Parriceo. Welly, Senator, T don't know all the facts of that
case. My impression is the same as your own, but I ean’t really discuss
that case in detail. T just don't know the facts,

The Cramaax, Let's just call it extracurricular activity, some-
thing which is outside the general sphere of operation. If you want
to do something that doesn’t [all inside your spheve of operation why
shouldn’t yon use tax-paid money for that rather than tax-free money

Mr. Parrinro. Well, Senator, I would make this comment. It seems
to me that that transaction, as I understand it from press reports,
would be objectionable whether it had been done by a foundation ov
whether it had been done by a business corporation or trade association,
That is one of the points I am making. If Senator Williams® purpose
is to he fully accomplished 1 am not sure he has chosen the covrect
group of organizations.

The Ciararan., Here is the thing he is saying by his hill —and when
I first heard it, it didn't impress me very much but the more 1 read
it the more I liked what he is saying—if you want to pay a Senator
or Congressman or a Justice of the Supreme Court for moonlighting,
you ought to pay him with tax-paid money, it is about that simple, it
seems to me. Why shouldn't

Mr, Parrinro. Senator, I would raise a guestion whether he should
be paid at all by anybody under these circumstances, whether tax free
or not. If this is an objectionable practice, and 1 would agree that it is,
it should be prevented for all.

The Criaryan. Let us just take a legitimate situation. You are
going to get your people together and you want to get an impressive
speaker, Here is a famous Senator or here is a Supreme Court Justice,
and you want him to come speak to your organization,

Frankly you would kind of welcome the opportunity of handing
him a nice big check because you think he would love you better if he
picks up a nice big honovrarium after he went hoie,

So that being the case, you invite him up there, he makes a speech,
you have got 15 honorable fine people to hear that outstanding speech
he makes, and he goes home and picks up a nice big cheeck for it. You
are not complaining about it, it might be very well worth your while,
and he may have spoken with some people he is happy to meet. But he
wouldn’t have found the time or couldn’t have bothered to do that if
it wa=n't for the nice big check given the man.

If that is what you want to do, why shouldn’t you do it with tax-paid
money rather than tax-free money.

Mr. Parrinno. T don't think we shonld condone this at all, and T do
not condone it. T think this is
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The Ciragyran. I it must be donie, if it is essenfial for you to main-
tain’ your position and your asdociation to arrange for an impressive
speaker to be there, then why shouldn’t you use money on which you
had paid taxes—that is your money to 'do whatever yon want to do—-
rather than use money which is sapposed to be for chavity and for
religion and foreducation? -

My, Parrino. This raises still another question, I think, about the
bill, Tt is the use of the language “indirect payment.”

The Chamaan. Let us get something straight because just know-
ing what little T know about ethics, 1 have tried to do business in a
way that would appeal to me. My usual rule is if I were goiiig to
make a speech inside Louisiana, 1'don't care to whom, nobody coulil
pay me an honorarvia. It might be that I might let them buy'me in
airplane ticket back and forth il I were supposed to be in Washing-
ton and had to leave my post to make the speech. But as far as pay-
ing me to make & speech in Louisiana my reaction is *Thé answoer 15
no, you couldit’t pay me anything.” B

But if you are trying to get a speaker to address some crowd up
in New York City or something and you want to burden him by
taking him away from his 'I)usb‘ﬂying up there, making the speech
and then leaving before daybreak to get an airplane to fly back down
here, I would think it would be all right {o accept an honorarium
for that.

When the Senate passed a law that said you have got to report all
Lionoraria it just occurred to me that there may be some suggestion
or some other inference to the effect that if somebody paid you a hono-
rarium that they may have influenced you or bribed you or something
like that, so 1 made it my policy not to accept any honoraria from
anybody. 1 just wasn't interested. 1f I didn’t feel hike going I would
not go.

Now, prior to that time I would think the general rule among the
Senators and Congressmen was that, “Well, I guess I will do it.” But
what I felt was if there was going to be some inference that some-
body bribed you or improperly influenced you by paying you to make
a speech then I nmn not going to accept any pay to make a speech any-
where for anybody ever, and that is my policy from that point for-
ward.

But here is a situation where you think it is to your advantage to
get somebody to come up there and if you are going to pay him to
make o speech why shouldn’t you use tax-paid money for that. So far
as I know, no foundation ever paid me to make a speech and I will
be content to make the Williams bill retroactive for 50 years to find
out. if somebody ever paid me tax-exempt money to pay me to make
a speech. I would be surprised to know it happened, but why not ?

Mr., Parrinio. So far as foundations are concerned, I think this is
rare. But for exempt organizations generally it is not at all rare at this
senson of the year for public officials to deliver commencement ad-
dresses at colleges and universities. If the speakers accept honoraria,
that, of course, is tax-exempt money, since colleges and universities are
also exempt organizations.
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Some of this money probably comes indirectly from foundations
though it reaches the recipient from the university. The bill, as I
understand it, would preclude the payment to a speaker of an hon-
orarium by a university if any part of that money came from a foun-
dation or other similar organization.

Senator WirLiams. This doesn’t touch universities. But, as T under-
stand it, your main objection to this bill is you feel rather a little
sensitive that it deals with foundations rather than deals with business
organizations all in one package, is that correct ?

r. ParTinro. I think that is part of what I am saying, Senator, yes.

Senator WiLLiams. I have a very simple solution and you and I can
both get on the same side. Do I understand you are suggesting if we
just repeal the tax-exempt status of all of your organizations then
this bill isn’t necessary and you can pay taxes just like the others and
go do like others do, is that what you want? Just repeal section 501 (c)
1n its entirety, let you pay taxes just like everybody else and just treat
you like every’body else. I think you made a pretty good point. Are you
trying to persuade me all the way over on that side, is that it, and then
the legislation would deal with you all together? You speak about,
you feel sensitive because you are separated. You are separated be-
cause your organizations came before these committees and asked to be
separated and treated differently as tax-exempt organizations. )

Now, maybe we made a mistake in listening to you. But if that is
what you want, let’s——

Mvr. Parrirro. Senator.

Senator Wirriams. We can soon put them all over here and we can
solve this problem in a minute.

Mr. Parrinro. Senator, it seems to me that the question of exemption
is a matter of public policy which can properly be argued. But I
would emphasize the fact that foundations are only one part of the
total exempt field. Educational institutions, churches, social agencies—
all of these are exempt organizations, too. They enjoy tax exemption.
This bill is pointed toward one segment of the exempt field. If one took
the position that exemption was bad for universities, was bad for
churches, was bad for united funds and so forth, then he could also
properly take the position that it would be inappropriate for founda-
tions. But here we are singling out one part of the exempt field for
special treatment.

The Cuairman. May I suggest to you that if it would make you
feel any happier about it I would be glad to put a 100-percent tax on
any honorarium that a Senator or Congressman or any public official
accepts for speaking to a university or to a church group. Would that
malke you happier?

Mr. Parrirro, I think, Senator, it would make it—
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The CHatrmaN. Frankly, when I spoke to a church group I put
money in the till rather than taking money back. If we broaden it out
so as to include the other people, the other tax-exempt organizations
that if a man makes a speech to a tax-exempt organization then there
is a ]100-pe1'cent tax on anything he accepts In payment for his
speech——

Mr. Parrinro, Well, I would think that this——

The Cuammax (continuing). It wouldn’t bother me. I never have
accepted an honorarium like that, the only time anybody ever offered
me to make a speech at commencement or a speech like that, I endorsed
it over to the university anyhow. It wouldn’t bother me if you would
make it retroactive for 50 years. I doubt if it would bother John
Williams or any members of this committee. .

Mr. ParrinLo. Senator, you follow a very fine policy and I applaud
it. And T would say that the organization I represent is not involved in
this question either. We are not sponsoring conferences or seminars to
which we invite governmental officials. .

The Cuamman. Do you think you could support the bill if we
would broaden it to put it on that basis?

Mr. Parriuio. As far as the fairness of it is concerned I would say
if it were expanded to include all types of organizations, one could
endorse it more readily; yes.

The Craryan. Well, to be specific, would you endorse it, if we
expand it to include all tax-exempt organizations ?

Mr. Parrizro. There are other aspects of it that I think would be
very unwise as matters of public policy. But I would say it would be a
faiver bill if it were expanded to include all types of organizations.

Senator WiLLrams, And you would not oppose it %

Mr. Parrinro. I would question the wisdom of doing this, but I
would say it was fairer,

Senator Wirnrams. Well, you wouldn’t want us to be

The Crramarax. Here are your objections: Point No. 1 has no prob-
lem, you say it is laudable.

Point No. 2, it seems, in some respects it seems to be too sweeping.
Well, now, we are going to take care of that so it won’t be too sweep-
ing. In other respects it is too narrow. OK, we will broaden that and
take care of it.

Now, having taken care of all your objections why can’t you sup-
port this bill ?

Mr. Parriuro. We have been speaking, I think, Mr. Chairman,
primarily to item 8 in my statement. ‘
~ The Ciamdan. Item 1 I take it as an endorsement. You say the
intent which is to prevent this is laudable. Certainly you can’t quarrel
about your endorsement of that paragraph. In that paragraph you
endorse the bill.

In pa‘ra%mph 2, in some respects it scems too sweeping. All right.
Now, it rules out speaking engagements for which Senators and others
might be reimbursed or paid a reasonable honorarium. I think you and
L have agreed that we would just as soon not pay it.

. Point No. 3, in certain respects it seems too narrow. We broaden
1t out to take care of that. Now, having met your objections why can’t
you support the bill ¢
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Mr. Parrinro. I think the effect this would have would be of insulat-
ing governmental officials from American life, I wounder whether you
really wish to do that. Do you wish to insulate governmental officials
and their families from full participation in American life? This is
perhaps the basic question. ) )

The Cuamrmax. You didn’t put that in here; did you? Where did
that come in your prepared statement ?

My, Parrmiro. It is not stated there. ‘

The CHAIRM.AN. You mean that is a new objection that you are com-
ing up with now. Is that in your prepared statement ¢

Mr. Parrinro. This is a more basic kind of question.

The Cramryan. You didn’t have that in here when you came. Where
is that in your statement ? s _

Mr. Parricro. It is something that came up this morning in several
of the presentations.

The CHaAIRMAN, Yes. ' :

Senator Winniams, Mr, Pattillo, T don't see how it is inzulated. We
made it clear that publie oflicials can participate in the functions of
any foundation. Ile just can't get pay. Just a few minutes before we
both agreed or I thought we ngroe}l he shouldn’t be paid. So now how
are you insulating them? As the Senator points out, T am a member of
a church, and I am on the board, I am not insulated from my church,
I just don’t get paid. As he says, I contribute but that doesn’t mean
I am insulated.

The Ciamyax. People in some religious orders take a vow of pov-
erty; we don’t do that. But it is just a matter of saying that-—T see
somewhat differently from Senator Williams. I voted for every pay

-aise bill that ever came up here, my thought being that you ought to
pay these people well, treat them good, and expect them to do what
15 right, We ought to move in the direction of paying a guy enough to
where he can afford to do the job and shouldn’t hear him kicking that
he has to go hat in hand asking for outside help.

Now, having done that, why should we have you fellows paying
them?

Mr. Parrinro. Well, T think, Senator——

The Cuatryan. Especially with tax-exempt money, foundation
money, which is supposed to be for charity, education.

Mr. PaTr1nro. Senator, I have been trying to point out that founda-
tions are not alone in being exempt. There are all kinds of exempt
organizations. I think there are many perfectly defensible programsin
which governmental officials participate, where expenses are paid, or
where a modest honorarium is provided, which I would not find
objectionable.

If on the other hand, this is to be prohibited, then it seems to me it
should be prohibited across the board for all types of organizations.
Can one really justif?r singling out a particular kind of exempt orga-
nization and saying “We are going to apply different rules here from
the rules that we apply to others”?
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‘The Cramaeax. What bothers me after we agree with you, you won't
agree with us. If 1 went before a connnittee and explained my objec-
tions and those people’ who bother to sit and hear me through and
consider my argument and offer to amend the bill to take care of my
objection, L would go home a happy man supporting the bill saying
that is great.

Mr. Parninro. That is only one of the objections I raised, Senator.

The Cramaan. I wouldi't be dreaming up some new objections
after I got through explaining and they meet all of my objections.

Mr. Parrio. That is only one of the objections I have raised,
you see.

The CirairMax. Thank you very much,

The next. witness. is Mr. David. Freeman, president of the Council
on Foundations.

STATEMENT OF DAVID FREEMAN, PRESIDENT, COUNCIL
ON FOUNDATIONS, INC.

Mr. Frezmas. Thank you, Mr. Chairman,

Let me tell you briefly about the council. T have no prepared state-
ment for reasons that you heard something of this morning. We did
not have much notice, any of us, of the public hearings today.

The conneil is (-omp(mm{ of roughly 406 fonndations of what Man-
ning Pattillo would agree were the grant-making type of foundation
I will go into thisif it seems useful as we go along.

There are members, associate members. They pay dues to the or-
@anization,

The organization’s purposes are to improve the quality of the work
of foundations, to provide some opportunity for foundations to ex-
change information.

We hold an annual meeting of this type of foundation, the grant-
making foundation, and we attempt, particularly in the last 2 months,
to keep the members abreast of the developments in the regulatory
field.

1, of course, cannot speak for the individnal members of my council
on this particular bill because most. of them, unfortunately, do not
vet know of its introduction. We are sending out a copy of the bill
to them so that they will be informed and, therefore, I am under the
somewhat difficult handicap of having to speak from my own rvelatively
long experience in grant-making foundations without being able to
say that every position I take is the position of the Council on
Foundations.

I would like to start off by saying that I, too, agree with the desir-
ability of the general prineiple which is behind Senator Williams’ bill.

I think that the problem of ethics and conflict of interest is a very,
very acute one, both in the private sector and in the public sector, It
is one that I, as a member of the bar, have of course been aware of.
I have seen some of the efforts of bar associations and other groups to
wade into this very tricky field and try to spell out standards of per-
formance and activity which will not so hamstring the particular pub-.
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lic servant or professional man involved that he cannot perform his
functions, but will try to keep him on what most of us would agree
would be a high moral plane.

I think the intent, therefore, behind Senator Williams’ bill is one
that I certainly personally would entirely support.

I have some difficulties as a lawyer, and some difficulties as a former
practitioner in the grantmaking foundation field, with what I antici-
pate to be the outreach of the bill, and I should hasten to add that hav-
ing heard in this morning's session of some of the amendments or
modifications which have been agreed to or discussed by members of
the committee, I am somewhat reassured on the outreach point, but
I would like, if I may, to try to suggest some of the outreach which it
does not seem to me has yet quite been taken care of within the overall
bill, and which may, even if it is taken care of, still leaves in the bill
the kind of very direct singling out of one small segment of the non-
profit field which Manning Paftillo has suggested raises problems in
his mind.

The sort of thing that we are talking about, it seems to me, falls into
several different areas of activity. There was a good deal of discus-
sion in this morning’s session about the question of large travel grants
or junkets around the world. But there was also a good deal of disens-
sion about the payment of small travel expenses against vouchers for
even those who ave above the (38-16 line and would presumably still
be covered within the prohibitions of this bill.. I would like to suggest
that the effect of the bill will be felt much more heavily in the areas
of the lower income governmental officials who arve encouraged by the
availability of travel expenses to go to professional meetings than it
will by the oceasional and, in my view, and in my own experience, very

are, highly publicized situation, where there is a very large payment
relatively speaking for an elaborate junket.

It secmis to me. therefore, that the impact of the bill on the profes.
sional activities of public servants should be carefully scrutinized by
the committee, and one way of ascertaining what that impact would be,
I think, would be along the lines that Mr. Pattillo suggested.

It you were to receive, as I suspect yvou will, from several non-grant-
maling orgunizations statements indicating that thev, too, are caught
up in the bill as presently drafted, and that it is really going to affect
some of their hona fide activities; activities which I think most of us
would agree ave helpful tothe public good——

Senator Wirrams, Would you describe one of those that you have
in mind?

Mr. FreeyaxN. Yes. I do not want to be repetitive because I thought
even though it was a very brief description, the representative of the
ALT made a pretty good case for the kind of problem he saw this
morning at the close of this morning’s session.

Let me give you another example culled just yesterday afternoon,
and you will remember, Senator Williams, what he was talking about
there was the question of the judges who come to these meetings of
the ALI Council, and their ability to come on travel expenses only,
I take it.

Senator Wirrtams. Why is that case—when you are having this
meeting where it was important that members of the judiciary be
present in working this out. Why could not they go from official Gov-
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ernment travel expense accounts jf it is important to the Government
that they be there? If it is not important from a governmental stand-
point, why are they thefe anyway ?

Mr. Freeman. I cannot attempt to answer that fully. Let me try
my hand at it, if I may.

I have never been in Government. You have had vast experience,
particularly on the question of appropriations, and so forth, and my
umpression is that in Federal Government and, perhaps, more so in
State government—of course, the State judiciary would be involved
in these meetings, too—it is pretty difficult to get a line item budget
adopted year-to-year—biennually in the case of the State legislatures—
ﬂ?Xll)]e unds for travel expenses that are not fully anticipated ahead
of time.

I may be overemphasizing this, but my own experience has been
that it does make a difference to a public official in his own avail-
ability with respect to a meeting which he himself wants to attend,
at which the organization concerned wants him to be present for
good and proper public purposes, if that organization can supply
these funds.

Government Should Underwrite Expenses of Officials
Attending Conferences

Senator Wirnrays, But if we look at it from the standpoint of pub-
lic policy. Is it good to have a situation where a representative, a judge
or any other official, in a high policymaking position, where it would
be of importance to the State, or to the Federal Government in carry-
ing out the functions of his duties, of his job, that he attend a con-
ference, would it not be far hetter that either the State or the Fed-
eral Government underwrite their expenses? If they do not want to
underwrite their own expenses, mayvbe they should not go.

After all, that is what legislatures and congresses are for. It is far
better than it would be for Congress to confer upon one group of our
society, private foundations in this instance, tax exemption so that
they will have more money to underwrite the expenses of a Govern-
ment official which Members of Congress and legislatures themselves
want him to do.

It just does not make any sense to me. If that is the only way they
can get around to travel, there is something wrong with our whole
legislative system.

To carry this a step further, why pay Government officials? Why
not just create more tax-exempt organizations and let them pay them?
T mean, it is all coming out of the system somewhere.

Mr. Freenman, Can I back up one step and not try to answer your
last one?

Let me go back to the earlier one. I think in an ideal world, a strong
argument could be made for very adequate flexible funding to permit
Government officials at various levels to go to important meetings,
important presumably not only in their own judgment but in the
judgment of whoever it was who was controlling the expense accounts.

I think in the practical world that organizations such as the ALI,
the American Political Science Association, and a number of others
have found in dealing with the practicalities that it is very difficult
to put on successful meetings from which all of the participants will
profit in terms of learning, in terms of exchanging experience, unless
there is available some stipend in the form of expenses, some provi-
sion for living expenses, although I gather at least some part of this
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may have been cured by a bottom limit, and 1 think that the repre-
sentatives of these organizations could speak to this point much more
practically than I could, except that I have had the experience of
looking at & number of budgets from these organizations presented
to foundations where it appears to me that they have made a very
valid case.

The Cuamoarayn. Well, Senator, pardon me, may I just say this:
we have just had a Supreme Court Justice who was nominated by
the President to be Chief Justice, resign from the Supreme Court
because he had been accepting foundation money under conditions
which suggested the greatest of impropriety. o

Now, this bill wonld suggest that if we want to pay that Justice
to attend one of these meetings of the ALI, which I assume you mean
the American Law Institute—— i

My, Freearan, Right., :

The Crnamaran (continuing). We ought to just vote the money and
just put it in an expense account for him to go. Pay him divectly, and
not give you fellows who are supposed to be in the charity business
tax exemption for you to be paying him, and have more Supreme
Court Justices resigning when this thing is exposed, or to have some
Senator censured by the Scnate for accepting that kind f money under
conditions which suggest that this borders on briberyv or improper
influence.

We are suggesting we take you out of that business.

Now, you referred to the ALI, American Law Institute, Well, I
think, they are a fine group. The same people there are members of
the ABA, the American Bar Association. Do they enjoy tax-exempt
advantages? ‘

American Bar Foundation

Mr. Freeyman, The American Bar Association itself does not, so
far as I know, Mr, Chairman. The American Bar Foundation does.

The Cuairman. Don’t tell me they are using a foundation, How
do they do that? That is news to me. Would you explain that to me.
For what purpose?

Mr. Freemax. I cannot explain it in detail. I can give you only the
broadest general information outline of it, but the American Bar
Foundation was established some years ago with its own tax-exempt
status in order to conduct legal research, and it does this, and does not,
as far as I know—and this is something that the Treasury would have
much better information on than I would—in any way involve itself
in any of the legislative activities of the American Bar Association.

The Cuamraraxn, Is it kind of like the Patent Law Institute? Isn’t
that a foundation, too, which is to direct its activities toward guar-
anteeing a 17-year patent advantage even to a guy who steals the
research out of a Government laboratory?

Mr. FreeaaN. I do not really know about that one, Mr. Chairman.
I would doubt if they would be able to fight hard

The Cramyax. It is sort of a tax advantage to advance your per-
sonal interests or your pocketbook.

Mr. Frenymax. 1 beg your pardon?

The CratryaN. It is sort of a tax advantage to advance your pocket-
book interests, in other words. The Patent Law Institute—do they
pay speakers to show up and applaud the patent law granting a 17-
vear advantage to the guy who showed up with the idea second instead
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of first, but filed a paper, even though he had heen holding the secret
out for 15 years against the public interest-—do they spend their money
advancing those kinds of ideas and fighting for the right of having
private patents on (Government research? Do they pay speakers to
come and speak for that sort of a program, and pick out guys that
they think will advance that kind of a notion?

Do they sort of enjoy a foundation advantage in doing that?

Mr, Freemax, I just plain do not know,

The Crramnran. Would you mind finding out? Dont you represent
those kinds of people?

Mr. Freearan, No. The Patent Law Institute is not a member of
our council,

The Cramarax. What is their name. the what?

Mr. Freemax, The name of my organization is the Council on
Foundations, and it is composed of grantmaking foundations of vari-
ous sizes in various parts of this country, and three or four of them
are in ("anada.

The Cramraran. Are they not private patent boys using a founda-
tion to protect their pockethook interests?

Mr. Freesan, Mr. Chairman, I just do not know. If it is as you
describe it, T would sincerely

The Crramryran. Do they pay speakers?

Mr. Freeaan, I would sincerely hope they are not using a tax-
exemption shelter.

The Cramarax. You would be surprised to find some of the people
who are. You know, they are using foundation money to dig up dead
hodies in violation of the law. Are you aware of that?

Mr. FreearaN. No, sir.

Senator WirLnraus. I would like to get back to this interesting com-
ment before us that the bar association has a foundation, you say, of
its own to underwrite certain research activities.

Now, do they also hold conventions occasionally where they will
bring the members together for the purpose of discussing what the
vesearchers have developed, and so forth?

Do they have a board meeting, a convention meeting?

Mr. Freemax. Senator, I cannot really speak with any confidence
on this because I am not a member of the American Bar Association.
I only know about some grants that have been made by foundations
other than the American Bar Foundation, to the American Bar Foun-
dation, for which I would consider were entirely appropriate tax-
exempt purposes.

Senator WirLiams. And they would cover the expenses of attending
the conventions for both the members of the bar as well as the mem-
hers of the judiciary, whoever so desires; is that correct?

Mr. Freesrax, Tt is conceivable. Again, I am sorry I cannot state
this with reference to the American Bar Foundation which came up
heeanse the chairman asked me if the American Bar Association was
tax exempt.

The Cramyran. T have been contributing to the American Bar As-
sociation, and I was paying my money

Mr. FreearaN. Right.

The Ciamyran. T was not claiming any foundation advantage. 1
did not know I was on a foundation deal. Am I enjoying some foun-
dation benefit without my knowing it ?
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Mr. Freeman, I doubt it, Mr. Chairman.

I think you will find that there is—I hope sincerely that you will
find that there is—within the American Bar Association a clear under-
standing of the necessary dividing line between the activities of the
American Bar Association and the American' Bar Foundation.

I am very apologetic that we got into this because I do not know
enough about the inner workings of the ABA to get into this problem.

The Cratraan. I attended a meeting of the API.

Mr. Freeman. API?

The Crairman. That is the American Petroleum Institute.

Mr. Freemax. Right,

The Cuamryax, And I made a speech up there and enjoyed at-
tending their association meeting, and I was so impressed by them I
offered to join the association and pay some dues. I thought they
must be a fine bunch of people.

Now, are they in the foundation business, too?

Mr. Freemax, Let me take a chance on them, Mr. Chairman. I do
not want to appear to be nonresponsive on this, and this is an area I
am acquainteg with. I would assume the American Petroleum Insti-
tute has a 501(c) (4) and is, in effect, a trade association.

American Pharmaceutical Foundation

The Crairyan. Let me ask you this: here is the American Phar-
maceutical Foundation. What are they in it for?

Mr. Freeman. I would assume that they are—

The Criairman, To protect trade names?

Mr. Freeman. No, sir. T would assume they were a direct analogy,
if you will, to the American Bar Foundation in that they were created
to do research work and to produce the results of research for the
general public and not to promote the professional interests of the
American Pharmaceutical Association, -

The Cramrman. Right now they have their back against the wall
to try to keep from paying over royalty corruption they have engaged
in, and making the public pay from three to 50 times what the product
ought to be costing.

uld it be possible that some of this money has been funneled
through that foundation to achieve that result? Are you familiar with
that tetracycline conspiracy ?

Mr. FReemAN. Iread something about. it in the papers.

The CaairMaN. Are you familiar with the fact that those people are
in the process of paying off $120 million in treble damage to people who
were all))le to prove they were defrauded and that, as a practical matter,
they are very, very lucky because most of the people that they skinned
and defrauded are either dead or not in a position to identify the
fellow who sold it to them ?

But now, what could this foundation be doing that those people
were not, doing with their own money ?

Mr. FreemaN. I cannot really say, Mr. Chairman, because 1 do not
know the details of the programs of these kinds of foundations.

Senator WiLLiayms. Is not the difference this: if they do it with their
own money through a trade association they would not get the same
tax deduction they would if they make a contribution to the foundation
which is a charitable organization, and then a charitable organiza-
tion, in turn, could do all these things, and it gives them a little better
credit that they do not have from a tax situation.
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501 (¢)3 Orangizations

Mr. Freeman, Could I try to restate that another way and see if we
can agree, Senator Williams.

My impression is that when an organization which does not have
the 501 (c¢) (3) deduction, which, as you point out, is the deduction that
is needed for a personal gift to be deducted on someone’s income tax,
sets up a foundation and obtains a Treasury ruling, which is necessary
for this purpose, they have to make a clear showing to the Treasur
that the purposes for which they are setting up the foundation fall
within the existing law and regulations governing the 501(c) (3) group
regulations covering a tax-exempt organization.

think what you have stated is one of the reasons why these kinds
of, if you will, somewhat allied foundations are created, But if they
are properly created and if they are propertly policed by the Treasury,
a point I would like to come to in a couple of minutes, and if the or-
ganization itself is acting in the public interest—and I am not talking
about the foundation—then they presumably are expanding the funds
that have been given to them for which a deduction has been taken
on an area which falls within the deductible area of activities where
any foundation with a 501 (c¢) (3) ruling is expected to conduct its pro-

rams. :

. So that I would hope the case would be that these organizations,
even though we do not typically regard them as grantmaking founda-
tions, wou%d be abiding by the same laws, with the same spirit of public
dedication that we feel the great mass of grantmaking foundations
are.

Senator WiLLiams. I join in that hope, and assuming they are, they
would not be affected by this bill because they would not have public
officials on their payroll.

Mr. Freeman. I would agree that they would not likely have public
officials on their payroll.

T think we now come back to a broader field, Senator Williams,

Senator WirrLiams. If they did have public officials on their payrolls
they would not be quite so far removed from suspicion as they perhaps
need to be under this bill.

Mr. Freeman. Could I come back to the broader field that I was
getting at, and this goes to the matter which was discussed at some
length this morning, and I do not want to take the time of you two
gentleman unduly on it, the question of direct and indirect.

What we are talking about here, it seems to me; are two different
problems, The problem of the grantmaking foundation putting some-
one on the payroll, as it has been discussed, or making direct reim-
bursed payments to that person for travel expenses, or for whatever
purpose, and in each case presumably if the foundation is living with-
i the letter of the law, that gerson must either be engaged in the
charitable activities of the foundation or must be engaged in attending
a conference or a seminar or an in-service training program which,
again, falls within one of the tax-exempt purposes. That is one area.

The other area is one that also causes some concern, which is what
brought us into the foundations related to other organizations, and it
is the area where a foundation makes a grant to a completely separate
organization with no overlap typically on the boards, the relationship
is that of grantor and grantee. The separate organization, in turn,
which also %ms a 501(c) %3) ruling typically, and which itself reports
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to the Treasury regularly on its netivities, then organizes o meeting for
the professional purposes which have some diveet henving on the ae-
tivities of one or more public oflicials, let us say af the Federa] level,
and these officials ave encouraged {0 come to this meeting by making
it possible to have their lodging taken cave of, the oceastonal stipend
for prepavation of a paper, pnyment of theiv teavel expenses, it this is
NECESINLY,

[n this avea, T submit the visk of improper activity is removed fur-
ther than it is in the ease of the grant-naking foundation which is
dealing diveetly with a former or present Governmment oflicial bheeause
yvou have got two levels of responsibility. Yon have got the grant-
making foundation living within the Taws that it is operating under,
and you have got the next organization with its own separate board,
making its own decision as to which public ofticial and for what pur-
poses,and go forth, i

The Coamraran, Mre. Freeman, T wint to apologize to you that you
were eatled on short notice and, frankly, one reaxon why yvou ave there
ix heenuse T did not wand to vote on this before we had a ehmnee to hear
from people ke yon,

Yon know, this John Willinms is a pretty tongh customer, He hus
a way of showing up with an amendment, which is embaveassing to
vote against, and yet it is hard to explain why yvou did not vote for it
sometimes to people who think he was vight about the matter, But many
times he does not give you much chanee to talk about it, bt just to say,
“IMeve it is, and vote,” and you have to do one or two things, either
vote or start talking if you are out theve on that Senate floor, beeause
when vou quit talking he is going to eall that roll. So hefore 1 voted on
this I wanted to hear from people like yon,

Now, maybe vou can provide us morve information, if you have more
time, that would help us arrive at a better conclusion,

You say that you are president of the Couneil on Foundations, TTow
many foundations do you represent herve, how many do you speak for?

Mr, Freraman. As Tindieated at the outset, Mr, Chaivman, T hesitate
to say that T speak for our entive membership beeause the membership
has not had an opportunity to examine this,

The Cramsan. How many do you have ag members?

Mr, Freparan, We have 00 foundations which are dues-paying
members in one eategory or wnother,

The C'iARMAN. [ am going fo make n request of you. T want you
to provide for the record--if vou cannot provide for the committee
hearing record, we will just put it in the Congressionnl Record when-
ever voir ean got it to us—1 want vou fo poll vour 400 members and
firdd ont how many Senators and how many Congressmen, and how
many judges they pay money to and how mueh they paid, and what
the problem wonld be with regavd to each one of these, So if yon
are the Ford Foundation, okay, vou just tell me who you paid your
maoney to and then we will talk to this fellow,

1 it i< Jobn Willinms that you pay the money {o, {o make a speech
befora the Ford Foundation, then we will ask Senator Willinms
whether he was willing to go without being paid, and then we will
disenss who they would have settled for if they conld not have John
Willinms,
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Then il you ave the Du Pont Foundation, we will just gee who the
Du Ponts paid theiv money to, 11 they paid that to Russell Long—
which they did noty but that is asswming for the sake of argument
that they did- then we will cheek out whether it was really all that
important that Russell Long be at that meeting. We ean check it
out to see il your argument really adds up to where Senators and
Congressinen, and the top-level fellows in the exeentive hranch, we
can all get them in heve—whether it was really necessary for them
to be puid by these foundations,

You seem to have some doubt about the distinetion hetween an
associntion paying a speaker to appear before the association and
a foundation paying the money,

Foundations Used To Eseape Taxes

Now, let me give you an answer that 1 think a person ean under-
stand more easily. If T am using the foundation route, I can start
ol by eseaping inheritance tax, and from that point forward we
esenpe the income tax also, T T am doing this by the association route,
I ean deduet it against my income tax, but only in the year that I do it,

Now, if I am using the foundation route any time 1 find T have a big
tax yvear I can just plow some more money into my foundation and
avoid paying taxes,

Now, are you prepaved to concede at this point that the heavings
held by the Hounse Ways and Means Clonmittee, not counting the
henrings held over here, have diselosed the fact that this is a very
ineflicient way to achieve what we are trying to do as far as helping
edueation and charity and churches--to give these fellows this tux-
exempt foundation ronte-—that a great deal of the money is just put
in th’m'o and never used for the henefit for which we gave the dedue-
tion/

| Mre. Frersax. No, Mr, Chairman: T won'’t for a moment concede
that.

The Criamyan, Well, we ave going to give you some pretty good
exmmples before we ave throngh.

My, Frepsan, Tspent I8 years of my life in the grant-making field,
and T found it extremely satisfying and remmnerative, though not nee-
essavily in terms of monetary rewnrd, and T feel, as T am sure you
gentlemen have felt, those years were spent for publie service, T think
what we tend to lose sight of, in looking at the abuses in the field,
is that they ave a very, very small fraction of the number of founda-
tions that are in the field, of the dollar volume of spending which
ix actually going in the field, and that the great mass of ‘foundation
money that is being spent is being spent earefully for a variety of
projects and in support of a vaviety of organizations which, T think,
vou, Mr, Chairman, and Senator Williams and T would all agree were
well worth supporting.

So T would not say it was an incflicient way of channeling private
money into public service, T wonld say it was a very eflicient way,
and one which has proven itself time after time over the years,

The Cruamestan, Welly how about the foundation that takes the
money and never spends any of it on chavity, never gives anv of it
to edueation, just declaves chavity to be its purpose, and piles the
money up?

Mr. Freeyan. May address myself to that for 2 moment ?
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The Crairman. Yes, How about that ?

Mr, Freexan. I do not want to move away from Mr, Williams’ bill
unduly.

The Criamraran. If we had collected that tax money we could have
put it into public welfare, we could have put it into health research,
we could have put it into education, but we gave some fellow a 70-
percent tax advantage, and he ends up by paying us zero. It’s known
that he piles that money in there, and his children manage it and
pay themselves salaries and think about other matters than charity
and education and religion. They never got into that.

How about that situation ?

Mr, Freeman. Let me address myself to that situation. I think it is
one that exists. It is one that exists on very rare occasions, and I
think it is one under present Treasury law and regulations that can
be taken carve of and has, in fact, been taken care of in the Treasury’s
removal of exemption and, particularly, in certain instances where
there is an active State rogu{atm'y agency, and that agency has heen
able to go in with the equity powers of the court and see to it that
the funds, as you describe it, which are locked up and are not doing
anybody any good, much less charity, go to appropriate charitable
pur?oses.

The council which, for the first time, has taken a public position in
regard to the hearings that were held by the House Ways and Means
Committee, addressed a letter to Chairman Mills, which T would like
very much to ask permission to add to the record here if it seems ap-
propriate to you after you have examined it, which comes forth with
some specific recommendations as to the kinds of regulatory measures
which this group of foundations, at least, speaking through their
board, felt were entirely appropriate and necessary, and one of those
is the area of immediate payout, of immediate return, to charity, the
thing we discussed this morning, where we got a little involved in 3
percent, as vou may recall.

We are quite prepared to live with that kind of additive to the
present regulations. The present regulations have some wording having
to do with unreasonable accumulation of income, but it does not meet
the problem obviously of a foundation, all of whose assets are tied up
in something that produces no income, because there is nothing to
accumulate,

The Treasury proposals in 1965, reiterated again in 1969, and re-
worded and toughened, if you will, in the House Committee press re-
Jease of last week, would require in that situation that the foundation,
whether in the form of one or two owners of a company whose stock
was locked in or whatever, must pay out at least 5 percent. yearly of
the market value of those assets to charity, and the failure to do so
earries with it a number of sanctions which have been added in both
the current Treasury recommendations and the TTouse Ways and
Means Committee hearings, which go in some instances somewhat
farther, T am afraid, than T would feel was absolutely necessarv. but
thev provide a flexibility of regulation which has been lacking in this
field.

One of the problems that manv of us have recognized in the field
has been that the only club available to the Treasurv was the removal
of the exemption. The successful efforts of California and New York
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State regnlatory agencies to move in with equity powers and to assure
that assets which have been held away from charity get rededicated
to charity and reach charity, suggests that some of the sanctions that
have been discussed by the current Treasury recommendations may
very well be appropriate in this field, and some of the other sanctions
that are proposed, if straightened out in terms of the knowledge of
the person who might get caught up in a very sizable dollar penalty,
I think, could also be lived with by foundations.

What I am trying to convey is that the responsible foundations
which we feel are doing a very important job in this whole public-
private sector are conscious that there are problems in the area, and
they are trying to do something about it. They are trying to say to
the Ways and Means Committee, and if youn will accept a copy of this
letter to you gentlemen, too, here are the things that we are now pre-
pared to say should be added in terms of additional regulations.

Let me just expand, if I may, for a moment on a couple of these
because one of them at least does bear on Mr. Williams’ problems.

We feel one of the great needs in this whole area is for much more
required complete disclosure, and I do no¢ just mean voluntary dis-
closure by the many excellent foundations that have been publishing
reports, but required disclosure through an expanded form 990(a)
which every foundation whieli is maintaining its tax-exempt status
must. make annually to the Treasury, and this disclosure, we suggest.
in our letter to Chairman Mills, might have attached to it in addition
to the fuller information that we, and now the House committee itself,
is suggesting, possibly an independent audit report which would mean
that in addition to the lines of the 990 being properly filled out, there
would be an audit by independent accountants which would be at-
tached as an independent document to the 990(a).

This is aimed, if you will, primarily at financial abuses, but it
bears on the kinds of things that Senator Williams is quite rightly
concerned about and would, I think, put much more of a spotlight of
publicity on all foundation activities, those of the foundations that
weo consider entirely responsible, and those about which we would
share your concern.

The Cnairman. All right.

Now, vou have suggested that, and it is & good starting point. I
made this request of you, that T want you to poll your 400 members
and see who they did pay money to, to just see if this law, this Wil-
liams Act, as he proposes to amend it—you understand he has agreed
to a number of Treasury suggestions, so now we are talking about
more people than just Senators, Congressmen, and Federal judges.
Wo are also talking about other officials of the Federal and State
Government. If you will just go down through your foundations and
sce who they paid the money to, for various and sundry services,
grants, and whatever else was paid for. Assume the Willims’ act
was law, Just see who they paid the money to in 1968 and in 1969, if
their recollection probably goes that far back, and why they think
that was necessary, in case there might be some question about any of
this. Provide us with that from your 400 members, then we will have a
starting point to seo whether this bill might create some trouble.

If it is not asking too much, you have suggested that these founda-
tions ought to be audited on an item-by-item basis, and any item that
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an acconntant would ask a question about should be queried, I would
assume, by a question mark.

After we get through with that, T would like to ask your 400 foun-
dations to provide that information for us, just get the independent
audit—I would suggest that you get one or two of the big firms who
are really well known, but it is all right with me if you want to snggest
a smaller one, like Andersen, or Ernst and Iirnst, to go down and audit
it, just as thongh they were auditing for the people who owned a foun-
dation to see that the man was running it right. Put a question mark
by a particular item as to whether or not that was a prudent use of the
funds or not. :

After they provide that to us, then when the big tax bill comes, we
can take a look at what it would show, and if we are just nitpicking—
just picking out a few isolated examples rather than getting at the real
meat of the facts—then we will be in position to know,

I do not think you can get it right away, but I think by the time
that big bill gets over here in August, you can have it for us. Would
that seem possible ¢

Mr. Freearan. Well, can T take the two suggestions in order, Mr.
Chairman?

The Crairaan. No. 1, that is not very diflicult, is it, just poll your
members and ask them

Mr., Freraran. That is difficult, if T understand the request correctly.

The Cramyax. Pardon me,

Mr. Freeyxan. Excuse me. It is difficult, if T understand your re-
quest correctly, and for a couple of reasons that occur immediately,
and I am sure more will occur when we attempt to do this.

In the first place, as I indicated earlier, one of the problems that T see
in this bill is the language which includes the words, “indirvect as well
as direct.”

Now, what T think your request would involve, Mr. Chairman, would
be an attempt on the part of the grantmaking foundations who are
our members to ascertain from any or all of their grantees whether
those grantees over some stated period of time had made any payments,
whether for per diem or for travel or for lodging above a certain fig-
ure, if that turns out to be within the amendments, to any Government
ofticial, not stopping, as T understood this morning’s disenssion, with
the Federal executives above a certain level or the Federal judiciary,
but going down to the State level, certainly, and what T am concerned
about is——

The Cramryaxn, Let us just relieve you of some of that burden, let
us just put it on this basis : You just ask your people:

“To which Federal ofticial did you pay money in 1968 and 1969?

“To whom did you pay money knowing him to be a Federal official?

“How much?

“For what?

“WWas it really necessary ?” That is all. and let them just pick them
out and explain why they thought it necessary to pay this money to
that man.

The Williams amendment would suggest that you include State
judees, Federal officials, and judees of State courts.

Mr. Freeyman. This was one of the problems T had when we were
discussing it.
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The Creararan, Let us just hold it to Federal ofticials. Iet us just
see what the Federal Government is concerned with, If Senator Wil-
liams wants to ask for Federal and States judges——
| Senator WinLtams, 1 am interested in t{mt. We will get the State
ater,

The Criamaran, Tet us just look at the Federal officials.

Mr. Freesax. What I understand, Mr. Chairman, is what you are
requesting our members to do because obviously we have no subpena
powers over our members——

The Cuairaan. You cannot make them do it, of course.

Mr. Freeyman (continuing). Is that they volunteer this informa-
tion in terms of the direct payments that they as grant-making founda-
tions have made to these oflicials.

The Cirairman. “What do you pay for a grant or a service?” “What
did you pay this Federal official 2”’

Mr. Freemax. But at some point along the line they either wrote a
check to the Federal oflicials or themselves, provided services.

The Cramraan. Also indicate the official who received an indirect
payment of which you have knowledge. If you do not know about it,
we cannot hold you responsible, but if you have some knowledge of it,
we would like to know about that. .

Mr. Frepsan. May I explore that one for a moment, too?

The Cramraaxn, Yes.

Mr. Freemax, Typically on the indirect, the grant-making founda-
tion would know in general the purposes, let us say, for which the re-
ceiving organization was to hold the meeting, perhaps the duration of
the meeting, would have seen a budget for the meeting, but would not
necessarily know which oflicials, whether public officials or ones below
this category, or private businessmen, or anyone else were actually
invited to the sessions.

The Ciamraan, If T veeall, T think the ethics report that we Sena-
tors have to file requires us to request, if we are associated with certain
people, and that we benefited indirectly, but we just do not know how
the money eame to us. that if we do not have the information we are
asked to request it, and it would seem to me that those people could do
the same thing.

Mr. Freeman. Yes, they could.

The Cirarraaxn. If we can do it as Senators, I think your members
could request one another. We are not putting them in jail for this,
we are just asking for information.

Mr. Frremax. I understand, Mr, Chairman. I want to cooperate. I
just want to make it clear that the further removed we become from
the grant-making foundations who are our members, the less speed
can he expected in getting what may turn out in some cases to be fairly
lengthy lists of people who will not necessarily be Federal Senators
hut will be local judges, States judges, et cetera.

The CriatraraN. That is not too difficult.

Mr, Freeyax. I take it you do not want below the Federal judi-
ciarv at this point because you want it for sort of a sample?

The Criatraan. Just Federal officials. Let us just see how it affects
thoe Federal Government.

Mr., Frepaan, But you do want it in terms both of the direct
stipends or travel expenses that the foundations themselves have paid,

L g e ¢ A
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and in terms of grants that they have made which they have reason
to know may have ended up in something like this, and where they can
obtain this information from the grantee.

The Cratiryan. Just to avoid any wasting of undue time, finding
out what we would like to know, let us just say that please send us,
immediately what you have of your knowledge. Where you are going
to have to request somebody to provide you the information, send that
along later as an addendum. In that way we can have all the direct
payments very soon. :

If a foundation contributed to a meeting, and he does not know just
who did go and who did not go to the meeting, then he will seek to
find that out and provide that for us later so that he can send it in as
part A and part B, and then we can see what we are looking at.

Then if, as you infer, this is just a minor problem, and it is not a
substantial problem, we ought to begin to get evidence of it in a hurry.

Then when part B comes in, we will have further evidence.

Mr. Freeman. Right.

T would like to make it clear for the record, if I did not make myself
clear, that I do not consider that the question of the scope of Senator
Williams’ bill in terms of the indirect support is a minor problem.
Otherwise, I do not think you would have as many witnesses on such
short notice as you have.

I think this 1s a serious problem, not in terms of the abuses, which
T would agree with both you gentlemen are serious, as we learn of
them in the press, but in terms of the very worthwhile activities which
these various second tier organizations are conducting frequently with
support from a number of different foundations, and which do in their
judgment and in the judgment of the foundations that made the
arants, serve very worthwhile public purposes.

It may be useful from your point of view, I take it you wonld want
this information for this purpose, too, to see what some of these are
as they may be available to you through the information that our
members can furnish.

The Cratryan, Part B information might support yvour argument.
more so than the part A information. But Senator Williams here has
taken one of the administration’s bills that, from the point of view of
the Secretary of Labor is a very important bill and a very urgent item,
and he has shanghaied that bill, and he is holding it captive until we
vote on hiz amendment,

Senator Wirriams, I am ready to vote tomorrow.

The Ciramyan. The point is that some of us would like to have as
much information as we can get. It might support your case, and if it
does, we would like to see it. If it supports his case we would like to
know it, too.

Mr. Freemaw. I understand, Mr. Chairman.

I want to warn you, if I may, in anticipation of what I will run
into, that many of the members of my council are spread far and
wide throughout the land, they are relatively small foundations, and
will have difficulty getting this material to you quickly, but we will
do our very best to get the word to them promptly, and if T may I
would like to clear with Mr. Vail the wording of our request to them
so that he and T will know that we will have at. least attempted to meet
the committee’s request.
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The Cnamyman. You understand I am willing to give this com-
mittee’s blessing to you, using tax-free money to go request this in-
formation because that is perfectly within the scope of your activities,
I think,

Thank you very much.

Mr. Freeman, Could I just make one more point, and I know that
Senator Williams has one more point for me because I noticed the
finger.

VgVou]d you like to fire first, Senator?

Senator Wirrianms. No, I am just listening and interested in the
way this is progressing.

Mr. Freesan., I would like to reiterate the position which my
council has taken in terms of the importance of disclosure and, of
course, when we were addressing ourselves to the House Ways and
Means Committee on this general area of disclosure of foundation ac-
tivities, we were not immediately concerned with the problems of
conflict of interest and their applicability to Federal officials, and so
forth.

It seems to me without tryinf to differentiate—or not differentiate—
as to funds that come to a public official from the private sector, be-
tween tax-exempt funds and non-tax-exempt funds, I would feel that
the thrust of any new legislation in this terribly complex field of
conflict of interest ought to be as evenhanded as the committee, in
its wisdom, can make it, and by that I mean that if the disclosure
route turns out in the committee’s judgment to be a valuable one to
follow, then the kinds of disclosure that are required of the private
sector, even though it may in this instance be limited to grant-making
foundations, ought in some comparable way to be required on the
purt of the public officials who are themselves involved, because it
seems to me quite clear that, as was suggested earlier, this is a ter-
ribly important area where the policing problem has always been
very, very tough, and I am not sure that it 1s going to be licked when
only one relatively small portion of the private sector is put under the
kind of prohibitions that Senator Williams’ hill ealls for.

The Cnamman: Let me just read you this ethics resolution, I do
not think we have any difference at all, and I think that we are in
hgreement on what we are seeking here,

Here is how we Senators do it one another. Here is a report that
T have to file and Senator Williams has to file:

List each beneficial interest having the‘value of $10,000 or more which you held
in (a) a trust, estate, insurance policy, or other fiduciary and (b)_ each inter-
est held by the trust or other fiduciary relationship in real or personal property
at any time during the preceding year.

That does not say $10,000, it says each interest held by the trust.

If you do not know the ldentity of the trust holdings in which you held a
heneficial interest of $10,000 or more, request the trustee or other fiduciary
to complete this listing and submit it on your behalf.

So now the principle there, we ask one another, “Well now, if you
do not know that information, please get it or ask for it and make
it available.” T suspect by the time we get through we are going to be
asking not just you but other people as well. If you do not know we
will find out. We can find out some on our end, we have the right to
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ark Senators about these matters, and IHouse Members, and 1 an
not at all apprehensive about the reaction of that House committee
about asking those Members of the House to disclose any interests
of whatever payments they received from foundations.

Senator Wicniams. Just one question: Mr. Freeman, you arve listed
as president of the Council on Foundations, and that means the Coun-
cil on Foundations, as 1 understand it, is the national association
of all foundations in effect: is it not?

My, Frermaxn. Net exactly, Senator. I would like to think it might
some day become such, but the fact is we have some 00 members,
which do not include many of the largest foundations and which, of
course, do not include the entire field because the best count is, even
under our fairly strict detinition, there ave between 22,000 and 25,000
grantmaking foundations of one sort or another.

Senator Wirniaams, 1 understand, but you do represent. the 400 you
ave speaking of?

Mr. Freemax. Right,

Senator WinLiams. And you are the Washington representative?

Mr. Freeymax, No, siv. I am actually based in New York City.

Senator Wirprays. What is your jobt?

Mr. Freemax. My job is as the president. I am the chief executive
officer.

My functions include running a very small office, supplying informa-
tion, as I indicated at the outset, to our members about what they
themselves arve doing and, at this point, of course, trying to——

Senator WirLranes, I was not trying to get at that, but you follow
the legislation and the legislative proposals of the Congress. You
keep current with what is going on as it would affect these foun-
dations?

For example, if a person over in the House introduces a bill to tax
foundations or to change the status or something, do you follow that
and keep them advised of that ?

Mr. Freexan., We attempt to find out about it, sir. In the case of
vour own bill, my associate happened to find it in the Congressional
Record which we do subscribe to. We do not have a Washington rep-
resentative, and we are somewhat handicapped.

Senator WirLrans. That is the point I wanted to establish because
the bill was introduced May 8 and it is clearly stated it was going to
be pressed for action, and those who were interested in it could start
studying it, and I was sure that anyone as diligent in his duty as you
were was aware of this bill.

When you say you were not aware of the bill until yesterday, it
merely means that you did not. do vour homework ahead of time. as
T have often not done, but the bill was presented, and it has been
known for at least 30 days.

Mr. Freeyax. Let me be completely frank with you, Senator. My
organization’s information came, as I indicated, from the Congres-
sional Record, which we did not actually find for several days after it
came into our office, because we have not quite licked the problem of
screening the Congressional Record for these purposes.

e had seen an account, I believe, in one of the newspapers of
the introduction of the bill, but because it was laid out in full in the
C'ongressional Record we, of course, read the text of it, and we told
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our membership within 2 or 3 days that the bill was in existence and
gave them the nunber of it.

Senator WirLiams. That is all I wanted to establish.

Mr. FreemaN. Yesteitday when we knew for the first time there
would be public hearings on it, we immediately took steps to get the
text of the bill to our membership.

Senator Wirriams. I guessed at that, but I did not want the record
to stand that this was something that was slipped in in the last 48
hours. I know some of the members of your association had been
alerted and had received copies of it because I have had correspond-
ence from some of them, so this is not altogether unexpected.

Mr. Freeman. Well, as I am sure you understand, some of our
members do not rely solely on us, and wisely so, to alert them to
anything that might affect their interests.

Senator WirLianms. I do not blame them for not seeing it in the
Congressional Record, I do not blame them for that.

Mr. Freeman. May I ask that the letter to the House Ways and
Means Committee be considered for the record ?

The Crairyan. Without objection, let us just print it.

{The material referred to follows:)

CounciL oN.FouNDATIONS, INC.,
New York, N.Y., June 5, 1969,
Mr. ToM VAILL,
Chicf Counsel, Committee on Finance,
U.8. Senate, Washington, D.C,

DeArR MR. Vain: In the rush of adjournment yesterday afternocon, I don't
believe I gave you a copy of the enclosed letter from the Board of this Council to
Chairman Mills of the House Ways and Means Committee. As I indicated to
Senator Long, I would appreciate your considering whether the letter might not
be included in the record of my testimony before your Committee, since it spells
out some of the details on disclosure and enforcement which I could mention only
briefly in my oral presentation, but which I believe would go a long way towards
meeting the problems to which Senator Williams’ bill is addressed.

As soon as I have had an opportunity to review my testimony, which I under-
stand Mrs. Thompson will be sending me, I will be in touch with you on the phone
about how best the Council can comply with Senator Long’s request for informa-
tion from our membership.

Many thanks for your courtesies yesterday.

Sincerely yours,
Davip F. FREEMAN, Pregident.

Councin oN FouNpATIONS, INC.,
New York, N.Y., April 9, 1969.
Hon. WiLnvRr D. MiLrs,
Chairman, Committcc on Ways and Means,
U.S. Housc of Representatives, Washington, D.C.

DEeAR SIR: In response to requests from several members of your Committee,
the Board of Directors of the Council on Foundations presents specific recom-
mendations for the Committee’s consideration in connection with its study of
tax reform proposals. The Committee’s timetable has not permitted the submis-
sion of each of these recommendations to the Council’s membership of almost 400
foundations for a formal vote. We bhelieve, however, that they would have the
support of a substantial majority of our members.

By way of introduction, we suggest that the testimony you have heard con-
cerning the contributions that foundations have made, and the opportunities for
further constructive activity in the public interest which lie ahead, amply justify
continuation of the encouragement which Congress has given foundations and
other exempt organizations. The true issue, as Professor Stone pointed out in his
testimony, is the extent to which Congress should regulate them. As he said, the
problem is one of achieving the delicate balance of regulating enough so as to
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avoid abuse but not o much as to interfere with the beneticinl operation of
foundations.

The criticisms that have been made of foundation activities fall into two broad
categories—financial and program. The 1965 and 1969 Treasury studies show that
abuses exist in the financial avea, primarily with regard to practices which
benefit donors and delay or reduce the application of foundation funds to philan-
thropic activities. The Treasury recommendations for reform deal primarily with
these problems. We endorse in our proposals those recommendations which would
not, in our judgment, unduly vestriet the growth of the field.

The Council recognizes that it is necessary to ensure that tax-exempt funds do
in fact serve the public. We agree with Professor Stone's suggestion that, in
achieving the delicate balance needed, Congress refrain from interfering in the
carrying out by foundations of their public purposes. In the program area Con-
gress has permitted tax-exempt organizations considerable freedom of choice,
recognizing that one of the great strengths of our society lies in the multiplicity
of activities and the participation of many people in the decision-making process
which this freedom makes possible. There arc limits in the program area, how-
ever, and they are spelled out in considerable detail in the regulations governing
all organizations exempt under Section 501 (c) (3) of the Internal Revenue Code.

In our view the most effective way to be sure that foundations, and the tax-
exempt organizations to which they make grants, are expending their funds in
the public interest, is through requirements for full public disclosure, enforced
by adequately trained staffs at both federal and state levels.

Another form of foundation responsibility to the public comes from the demon-
stration or pilot nature of many foundation grants. Foundation programs can
and do offer alternative approaches to problems in the health, welfare and edu-
cation fields, among others, which the public sector may accept or reject. It is
true that almost all the areas in which foundations—and indeed other charitable
organizations—operate are fields in which government is also active, but we
submit that this co-existence vitalizes and strengthens the democratic process.

When the people, speaking through Congress or at other levels of government,
vote to carry forward foundation-sponsored initiatives, as in the case of the Salk
vaccine or the Head Start program, the public has exercised ultimate judgment
over foundation programs. Similarly, when pilot projects are no¢ supported and
expanded by government, or are not able to attract broad-based support from the
private sector, the foundation-sponsored idea is “rejected” without major impact
on our national life.

In these and other ways foundations are now held publicly accountable for
their programs. We believe that with the adoption of the recommendations which
follow, foundations will be more effectively accountable to the publie, while
retaining their flexibility and ability to support research and experimental work.
Tuese are the qualities which have helped to make the foundation a unique form
of social organization and a vital part of our democratic society.

SPECIFIO RECOMMENDATIONS

1. We recognize that the Treasury Department has had difficulty in obtaining
sufficient appropriations from the general revenues to develop more experienced
and trained personnel in the tax-exempt organizations area, Since the recommen-
dations which follow will inevitably add to the work load and administrative
costs of the IRS, we propose that the Congress enact legislation to require an
annual filing fee from each foundation and charitable trust, similar to the New
York schedule ($10 to $250. based on assets). The filing fee should be devoted to
strengthening units within IRS as needed to assure full disclosure, in accordance
with the specific recommendations below. Consideration should be given to a
proportionate reduction or rebate of the filing fee for organizations payirg state
filing fees to support state regulatory bodies.

2. Revise current required Tederal returns for foundations and charitable
trusts to require more complete disclosure, particularly in the finaneial trans-
action area, so that the forms will provide meaningful information for the public
as well as for audit and review purposes. Require all foundations and chari-
table trusts to file Form 990-A, or equivalent, as a prerequisite to continued tax
exemption, and submit an independent audit annually with the return. Provide
for improved public access to these returns, in IRS field offices, state facilities
and private denositories. Require foundations to make available their published
report or excerpts from their latest Form 990-A covering grants and purposes.
on request from the public.
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3. Amend Sections 6033 and G034 of the Internal Revenue Code to provide free
interchange of information between IRS and state regulatory agencies. Give
discretionary authority to the Secretary of the Treasury or his delegate to defer
or abate federal tax proceedings where state corrective action is being taken
and will produce a more appropriate remedy.

4. Regarding the recommendations relating to private foundations contained
in the 1965 Treasury Report and the Treasury's 1969 Tax Reform Studies and
Proposals:

(@) Adopt the proposal to prohibit self-dealing, with appropriate sanc-
tions.

(b) Adopt the recommendations on current distribution to charity if
modified by more flexible carry-back and carry-forward provisions, and
relaxation of limitations on grants to non-operating foundations not con-
trolled by donor foundations. Legislation should be drafted so that founda-
tions’ capacity to make program-related investments is not impaired. “In-
come equivalent” definitions should be clear, and the percentage for required
distribution should be determined in relation to objective stundards, such
as average yield on publicly traded stocks.

(¢) Adopt the Treasury recommendations on speculation, provided they
are spelled out to retain flexibility for exercise of investment judgment by
foundation trustees, and to permit program-related investments.

(d) Enact the proposed “Clay Brown bills” to tax all exempt organiza-
tions on unrelated, debt financed rental or other operating type income.

(e) Adopt the Treasury recommendations for expansion of the unrelated
business income tax to all exempt organizations.

We believe that the foregoing proposals will deter financial abuses and improve
accountability, without seriously limiting the growth of the field or imposing
undesirable guidelines. These proposals should be tested before any more radi-
cal and complex legislation is enacted, Thus we recommend that the Committee
take no action at this time on the Treasury proposals related to foundation con-
trol of business and broadening of foundation management.

Apart from problems of constitutional law, it seems clear that the impact
of Representative Patman’s proposal for a 209% tax on foundation gross income
before contributions, or any modification designed to produce substantial reve-
nue for the government, would necessarily fall most heavily on afll the educa-
tional, charitable and secientific organizations which now look to foundations
for support. We urge that no such tax be enacted.

Respectfully submitted.

THE BOARD OF DIRECTORS OF THE COUNCIL
oN FouNDpATIONS, INC.

KenT H, SMITH, Chairman.

Davip F. FREEMAN, Pregident.

The Crairman. The next witness will be Mr. Clifford C. Nelson,
president of the American Assembly, Columbia University.

STATEMENT OF CLIFFORD C. NELSON, PRESIDENT, AMERICAN
ASSEMBLY, COLUMBIA UNIVERSITY

Mr. NeLson. Good afternoon, Senator Long and Senator Williams.
I have here a short statement I would like to read, if I may, gentlemen.

I am president of the American Assembly, a national, nonpartisan
conference organization. The assembly is chartered as an educational
institution by the regents of the university of the State of New York
and is affiliated with Columbia University.

Asstated in the charter of the American Assembly :

The purposes for which such corporation is formed are, in the field of adult
education, to associate together administrators, scholars, and others to engage
in research, the gathering of information, the publication of the results thereof,
to conduct lectures, to hold conferences of scholars, government officials, and
other individaals in all fields of endeavor including, but not limited to. labor,
indnstry, commerce, agriculture and the professions, and by these and other
means to arrive at and disseminate impartial and authoritative findings on
questions of national and international importance, and thus to stimulate the

UV
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growth of informed opinion with a view to the preservation aud strengthening
of the demoeratic processes and principles of freedom.

In working toward these purposes, the assembly regular]y holds edu-
cational meetings on a national, regional, State, and local—and sone-
times an international level, 'The spectrum of participation is wide and
with few exceptions includes government oflicials-—Ifederal, State,
county, and local and from the legislative, executive, and judicial
branches.

When the assembly nweeting place is vemote from the working place
of most participant:--which is usnally the ease-~it is burdensome,
often impossible, for some of these participants to bear their own
travel costs, The American Assembly therefore often provides reim-
bursement to those unable to pay all or part of their travel. Otherwise
it scems to me, we shonld Tese the advantage of the thinking of some of
onr most intelligent, publie-spirited citizens—in effeet disqualified
beeause they were without switieiend financial neans,

Many edueational organizations in the field of public aitaivs, includ-
ing the American Assembly, emphasize the value of open dialog
between public servants and private eitizens. It is widely agreed that
the excliange of ideas between Government officials and people of other
pursuits in an educational retting has bren mutually benelicial. To
prohibit the payment of travel expenses of Government oflicials to
privately sponsored educational conferences is to place an avbitrary
barrier between the people and their representatives.

The suceess of democracy depends on enlightened public opinion
which depends on continuous dialog among all sectors of the society.
To the extent their dialog is reduced by the absence of public officials,
to that extent is a source of democratic strength needlessly dissipated.

That is the end of my statement, gentlemen. Thank you.

Possibility of Government Paying Expenses of Officials
Attending Conferences

Senator Wirnriays, Mr. Nelson, don’t you think that it would be
possible to have these same mectings, and if it is important that the
public oflicials be in attendance, that the State or the Federal Govern-
ment for which they are working could pay their expenses. Would
not. that be better as a matter of public policy for them to be paid in
that manner?

Mr. NerLson. Senator, I have no clairvoyance, I do not know what
would happen in the future.

I strongly suspect, as T look at the remuneration of public oflicials,
as well as academicians, I strongly suspect that were the travel advan-
tage to be withdrawn, by that much would the participation be
removed. T simply do not know because we have not tried it, but this
is my fear,

Senator Winrrays. I do not question the service that is rendered by
these meetings. Tt can be good. But T just question the wisdom as a
matter of public policy of Congress’ granting tax exemption to an
organization in order that they could have more money to subsidize
a public oflicial carrying out something that he should be doing in the
performance of his duties.

Would it not be better the other way around, for Congress to pay it,
and if there is a shortage of funds as part of the legislative budget
or the congressional budget, to levy some tax against these organiza-
tions and then have a little more money «o that youn ean pay these
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men and, at least, let those men attend those functions knowing that
they are servants of the people? Maybe it would be a laxity on the part
of the legislature or the Congress to meet the necessary expenses of
what some people think are necessary, I realize that. .

Mr. Newson. I simply do not know the answer to that, Senator, be-
ausey as T say, T have had no experience in it, but it strikes me it is a

great deal less expensive to pay the travel costs of one Government

oflicial to a conference of 100 people, that they might have the ad-
vantage of his thinking and hear what he has to say about what is
going on in Government, than to reverse it and have them come to
him,

Senator Winrranss. No, 1 was not speaking of that. Let the public
oflicial go to the group, just the same as he is going. But instead of your
paying his expenses, or some foundation paying his expenses, let the
Government pay the expenses of this ofticial to attend this conference.

Mvr. Nerson. Having absolutely no experience with this, Senator,
I simply cannot say.

Senator Wirntams, But if Congress or the legislature, whichever
it may be, would meet their expenses, the same objective would be
carried out as far as your organization is concerned.

Mr. NerLso~. If we can announce an assembly on some subject and
cet everybody there, Government and private people alike, on his
own, Senator, I would be the happiest man in the world. It would save
us our really hard-earned or hard-to-come-by money and, as 1 say,
we make no distinction. To us it is a question of getting the spectrum
of participation, and whether it is a clergyman or a Government
oflicial or a professor from wherever, we try to when we can, and
when we have it, supply the reimbursement.

Senator Winrianms. I do not question the merit of what you are
trying to do or what you have been doing.

Mr. NeLsoN. Yes, sir,

Senator Wirriams, There is nothing personal nor vindictive here
on this point. But I was just thinking if this official is an official of
the Federal Government, or if it is the Cabinet officer himself, he can
certify his own expense account. We pay millions in expense accounts
of public officials. If the officials, those who are responsible for adminis-
tering the affairs of either the State or the Federal Government, do
not think it is necessary that he go, maybe he should not go. But I
think we should pay it directly, that is the point.

Mr. Nerson. I have two remarks on that, Senator.

First, as I said, however and by whatever means anyone might come
to an educational conference and save me money, saves the organization
money, so much the better.

On the other hand, I am thinking also of levels of government. I am
not quite sure that the township or local government, with its limited
resources——

Senator WiLrtams. They are not included under this, and we have
spelled out that they would not be included. The draft of the bill stated
t{my would include it, but we had agreed, as we mentioned—I do not
know whether you were here or not this morning—we would change
that and make sure that the local officials would not be included now,
and that has been agreed upon.
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Mr. Neuson. Where does it, at what level does it, cease, Senator?

Senator Wirrrams. What do you mean?

My, Nerson. What level of government, that is to say, would it
include State government then ?

Senator Wirniays. It would include the State government, the
elected officials at the State level. I will cite my own State as an ex-
ample. It would include the attorney general, who is an elected state-
wide official, the governor, all the judges, all the members of our
municipal court would be covered in our State because they are all ap-
pointed by the Governor. It would not include the mayors or city
councilmen or the school boards down the line in any of the States. It
is not intended to cover that.

Now, it may be necessary to spell it out more affirmatively, but it has
been agreed that that would be spelled out so we can proceed on that
premise.

Mr. NeLson. Well, the States not being equally wealthy, I am not
sure that they would all vespond aflirmatively to this, there might,
therefore, be some States in the Union in which officials might make
very limited appearances, if any, in educational conferences.

Again the public would be thercby, I think, deprived of a source of
information, an_opportunity to exchange information and views be-
tween public and private might, therefore, be eroded, and the capacity
for such intellectual exchange be eroded.

Senator Wirrrams. This would happen if there is a State that was
interested enough in what is going on to send a repersentative. That
cm}ll happen anyway. Clonceivably they could just not pay the man
either.

I think we have got to proceed on the premise that the States will
discharge their responsibility, and if they need a little more money
maybe we can tax these same tax-exempt organizations and gain a
little more money, and then they can pay the man.

Mr. NeLsoN. Senator, with all respect, I proceed on no such premise.
We live in an everyday world, and I would not hazard a guess as to
what might happen. I do know what does happen, that communication
has been fostered, and well fostered among the segments of the society
as the result of facilitating the means of communication, including
travel, and that thereby not only those with means are made eligible
to participate in the democratic dialog.

Astowhat is going to happen, I do not know.

Senator WitLiayms, Well, I appreciate your testimony.

The next witness is Mr. Donald Canty, or is it Mr. John Bethea ?

You are taking the place of Mr. Canty?

Mr. Beruea. Yes, sir.

Senator WiLriams, Mr. Canty is the director of the urban center.

STATEMENT OF JOHN W. BETHEA, DIRECTOR OF PUBLIC AFFAIRS,
URBAN AMERICA, INC.

Mr. Beruea. I am J. W. Bethea, director of public affairs for Urban
America, Inc., and am here today representing our executive vice presi-
dent, Mr. William L. Slayton, who is away from Washington.

Urban America is a nonprofit educational group concerned with up-
grading the quality of life in American cities. As such we operate and
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concern ourselves in a variety of areas. We are, Senator, one of the
second-tier groups that Mr. Freeman spoke of, in that we get a
large portion of our funding from foundations.

We are active, obviously, in the field of housing through our non-
profit housing center. Through our information center we do a con-
siderable amount of publication work—getting out reports of develop-
ments in the urban field, and so on,

Our urban policy center concerns itself with the long-range out-
look—most recently it was deeply involved in the publication of The
New City which, perhaps, you received in your office in recent days.

Senator WiLLiays. In what way would this prohibition against the
employment or payment of public oflicials affect your operations?

My, Bernea. Well,y let me touch on that through a couple of para-
graphs which we prepared prior to coming up here.

I would like to emphasize the role Urban America sees itself playing
in regard to public officials. The attempt to solve urban problems is
involving oflicials at all levels of government—Federal, State and
local—in new and unaccustomed activities.

It is only in the past few years that these problems have begun
to be diagnosed and their remedies have begun to be developed. The
problems have been there for a long time, but our awareness of them
and our begining knowledge of them are new.

Those who are adding to this knowledge come from a wide variety
of disciplines, from the social sciences, architecture, and development
planning. Those who are actors on the urban scene are likewise of varied
backgrounds, professionally.

It is intensely diflicult for the public officials to draw together all of
these pieces of knowledge, all of these diverse skills, and apply them
directly in a coherent way to a given problem. Yet that is what the
public officials are asked to do.

Essentially, Urban America attempts to be a bridge between pub-
lic officials and the knowledge they need. We do so through under-
taking research and disseminating the results of the research done by
others, through technical assistance programs, through training ses-
iq‘ions and conferences, and through publications, as T mentioned ear-

ier.

Many of these activities are financed either directly or indirectly
by foundation funds.

We would be deeply concerned about any restrictions placed on
these funds which would limit Urban America’s usefulness to public
officials.

We are currently embarking on a program which we hope would
be particularly useful to public officials. We have up now for considera-
tion before our board a proposal that Urban America, in the next
year or so, focus its attention on future urban growth through a na-
tional urban growth policy. We will be addressing ourselves to such
problems as: What will be the dimensions of growth? What will
growth require in the way of new development? How can this de-
velopment be planned and organized so that it produces the best pos-
sible human environment?

We feel that these are highly significant questions, and that at pres-
ent they are receiving insufficient attention. So far the Nation has
been content to let growth just happen.
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There is evidence that a continuation of this neglect in the face
of impending population increases will create a severe strain on our
society.

Our efforts in regard to future growth, will be to get a national
discussion and debate underway and to service that discussion by gath-
ering and developing needed data.

Our hope is to involve officials of the sub-Cabinet level of the Fed-
eral Government down to the mayors of small cities, They will be in-
volved in two ways: As sources of information and as users of in-
formation.

We would draw on their experiences and ideas and, in turn, hope
they would draw from the program the help they need in muking de-
cisions that affect patterns of growth,

We obviously expect to look to foundations for support of this pro-
gram, and some of this support would be used to make it possible for
public officials from all levels of government to participate. Tt is in
this way, sir, that we feel we are directly affected by the proposed S,
2075,

Senator Wirriams. Your organization will be studying, and then
after you reach a conclusion, helping push the enactment of certain
legislative proposals which would correct these problems?

" Mr. BErrgea. No, we are not permitted to push legislative proposals,
and we do not lobby in any fashion, We are working in the educational
areq.

Senator Wirriams. You just try to educate public officials instead
of lobbying ¢

Mr. Beruea. That is true, but we also attempt to inform the gen-
eral public,

Senator Wirntams. You educate them with your philosophy and
your beliefs, rather than lobbying. But is it not a narrow distinction ?

To get back to the original point, in carrying out your purposes, do
you have a record—do you pay any public officials?

Myr. Bernea. We do, indeed. We do not pay them a salary in the
usual accepted sense. We do pay them for travel expenses, and we pay
them for their out-of-pocket expenses.

Senator WirLiams. Do you pay them expenses, and do you pay them
honoraria?

Mr. BeruEea. T am not certain that we have. As a general rule in the
7 months T have been with the organization we have not paid any of
them honoraria. T cannot tell you that that has been the fact since
1965.

Senator WiLrianxs, You have heard the question of the chairman.
Wonld you furnish to this committee a list of the public officials who
are covered by this bill, and if you can get the definition so that you
perfectly understand it, from Mr. Vail, the chief counsel, please do so.

Mr. Beriiea. We would be happy to. We have recent‘]y prepared
such a list for a foundation which gives us support.

Senator WirLLiams. A list of nﬁ of them so that we could sce what
public oflicials are involved, whose services you would be deprived of
as a result of this bill.

Mr. Beriea. Yes, sir.

Senator WriLrrams. You will furnish all of that information?
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Myr. Bernea. Yes, sir; we will be happy to—State, local, and Federal
officials.

Senator WiLniams, 1 appreciate that. Because we can get it, I per-
sonally do not see, as you all know, why it is necessary~—and I do not
question the propriety of these public officials talking with you and
your talking with them—but I get back again to the point that I think
it would be better if we, as a government, State, or National, paid our
own public officials, so that they would in all sense be working, and
know they were working, and representing government, rather than
have this contingency fee paid indirectly by some tax-exempt or-
ganization,

We appreciate your testimony. There is no question that under the
provisions of this bill even with its modification, you would be af-
fected, and as one of the sponsors of the bill I would intend it that way,
so we will proceed on that premise.

You furnish it to us and we will certainly study your problem.

Mr. Bernea. We will be happy to furnish it.

Philosophically, we would agree that public officials should pay
their own way and in fact in some of our activities, such as seminars
for potential sponsors of housing for lower income families the Fed-
eral, State, and local officials participate and pay their own expenses
to these meetings around the country; others do not have the travel
budget necessary. Yet they too have a very useful contribution to make
in dixcussing the manner in which nonprofit groups can serve as hous-
ing sponsors.

Senator WirLiams. I do not question that the public official can serve
or render service, There is a service he can render, and there is nothing
intended in this bill either before or after, assuming it is enacted, that
aises any question as to the propriety of any public official at the
National or State level cooperating with any of these organizations
if they ean make a contribution with their advice and wisdom.

But. all we are dealing with is that they do it without their being
paid, and that their expenses and their salaries be derived from their
official positions and that they not be on the payrolls. So that is the
only distinetion, the question that we have between us at this point.

T have no further questions. Thank you very much.

Mr. Berres, Thank you, sir.

Nenator WirLiams, The next witness is Mr. ITugh De Fazio, National
Couneil on Crime and Delinquency.

STATEMENT OF HUGH DE FAZI10, DIRECTOR, WASHINGTON OFFICE,
NATIONAL COUNCIL ON CRIME AND DELINQUENCY

Mr, Dr Fazio. Senator Williams, I am dirvector of our Washington
office, of the National Council on Crime and Delinquency. Under nor-
mal circumstances, Mr, Milton Rector, our executive director, would
appear and testify here today. Although Mr, Rector has the greatest
respect. for this committee and a deep interest in this bill, he cannot
be with you today because he is coordinating a conference on crime
and the urban crisis in New Orleans.

Some background on NCCD. The council is the only national non-
profit private agency working to prevent and control crime and delin-
queney by tapping both professional expertise and citizen action.
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Our program is developed by the top professionals in the field. Its
implementation is accelerated by key citizen leadership. We were
founded in 1907, and we are the country’s major nongovernmenial
agency dealing with the entire criminal justice field; that is, from
police, to courts, to corrections.

Basically we agree in principle with your philosophy behind the bill,
but because we receive money from foundations and because we are a
501(¢) (3) organization we are concerned in particular about the lan-
guage that would prohibit us from giving any money whatsoever to a
government officinl for any reason whatsoever.

In making our comments on this bill; we are not opposing any of
the needed supervision of private foundations in their relationship to
government ofticials, The concern we express, however, is directed at
the sweeping language of section 505 (a) (1). That section may be in-
tm'protm‘ to bar private foundations from making contributions to
charitable tax-exempt ovganizations that use such contribution= from
foundations for beneficial purposes.

Many charitable organtzations which render services to the pablic
depend, for part of theiv funding, upon contributions from the kind
of private foundations described in this bill. The National Couneil on
Crime and Delinquencey and other charitable organizations under-
take many public edueation programs, Almost out of necessity they
must obtain the presence of govermment officials, from all branches of
government, at these activities, such as institules and conferences, in
order to perform their functions, For example, the National Couneil
on Crime and Delinquency on numerous oceasions invites judges and
officials in the executive branches to speak aud participate st its con-
ference and institutes.

As a citizen action organization, we believe that crime can he
checked somewhat by total involvement of the citizen. As such an or-
ganization, we have tried to respond to the basie recommendation of
the President’s Commission on Law Enforcement and the Adminis-
tration of Justice. That basic recommendation stated that private
citizens on their own or through their organizations must interest
themselves in the problem of crime and criminal justice,

To inform and arouse the citizens to the challenge of crime, we have
been holding conferences and institutes throughout. the country to
disseminate information on crime and its impact upon our society. Our
conferences and institutes ave designed to educate the public to the
problems of erime and delinquency that are plagning our great Na-
tion. To effectively communicate these problems to the general publie,
NCCD invites government officials to participate in these conferences
and institutes because they are, in most instances, the most knowledge-
able in the area. On numerous occasions it is necessary to pay the
travel and living expenses of these government officials where the par-
ticular executive or judicial departments do not underwrite their
participation. To deprive such organizations such as NCCD from the
use of funds which are contributed by private foundations for public
education purposes would seriously handicap our public edueational
effort,

Because S. 2075 precludes the payment of any money for a Govern-
ment official in any form whatsoever, we feel that the public good and
welfare would be jeopardized in the sense that these officials conld not
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express their knowledge of the problems, nor their opinions on what
ean be done, nor the gravity of situation,

We would have to curtail our conferences on crime where we are
utilizing Government oflicials as participants, It would be the public
good that would suffer through our reduced eapacity to conducet such
educational operations because of our inability to reimburse the oflicials
for their out-of-pocket expenses.

That is it, Senator, Thank you for inviting NCCD to testify on your
bill 8. 2075,

Senator WirLiams, What type of publie ofticials do you have?

Mr. De Fazio. Do weutilize !

Senator Winniaas, Yes,

Mr. D Fazio, Upper echelon executive branch people,

Senator Wirrisus, A exeeutive branch?

Mr, Di Fazioo Yes: and =ome, T have to also say that one of the
organizations that we fund is the National Council on Judges. They do
meet to form guidelines on sentencing, and many other areas of the
criminal justice area. When they do have a conference we will pay their
travel and living expenses into town, but nothing else, and they will do
that on their own tiine, and usually it is their vacation time.

Seaator Winpians, 1 aw sure you ave familiar with a deseription of
those who would be covered, The judges would be covered. Those in the
grade (U positions of the judiciary, including the Attorney General,
would also be covered, as yvou know,

I they atiended your conference, and paid their own expenses, they
could perform just as good a service, could they not if they were paid
by the Federal Government ?

Z\ll r. Di: Fazio. Yes, siv. But would the money actually be appropri-
ated?

Senator Wintiams. Well, I am just beginning to wonder, to be right
frank with you, from the F odvm{ level, if we have not missed a good
opportunity to curtail the appropriations. In every appropriation bill
we appropriate staggering sums to cover the travel expenses of various
Government. officials, and T am frankly beginning to wonder where
they are going. I now find that all of these conferences they are attend-
ing, their expenses are being paid by somebody else, and if we are
2oing to do that why not either one or the other of us stop paying them?

I think that if they are not being paid, then I think ﬂxey should
be paid. Don’t you think from the point of view of public policy, if
the State government or the Feder:ﬁ Government thought these were
desirable conferences, and there is no question but what they are, and
it. would benefit both the State and the%‘edem] Government by having
X official attend, wouldn’t it be far better as a matter of public policy
for the State or Federal Government to allow them to go on their
own expense account, or on the taxpayers’ expense account?

Mr. De Fazro, Yes; I agree that would be the best situation. But 1
would think that when it came time to review the Federal budget that.
a particular agency of the executive branch, if they wanted to cut
something from the budget, they would start cutting travel expenses
for conferences and institutes such as NCCD sponsors. I would also
imagine, that Congress, when they are examining the budget, would
look at this area for excission. - :
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Most of the people who are going to participate in our conferences
do so on their vacation time. $i‘hey are not using Government, {ime,.
They actually use up all of their vacation time, and we merely pay
their traveling expenses to come out during the vacation time.

Senator WirLiams. Well now, I am a Government official, too. Do
you know of any unpaid vacations that any Federal officials are tak- -
mmg? They are all paid vacations. Sure you get time off. It is not a
case that they are oi%' the payroll.

My, De Fazro. No, no. ‘

1Senator Wirriams, They are on the payroll. They are drawing a
salary.

We are not trying to handicap your operation. But if it is important
that the public officials and that lmowlledgeable officials do attend, it
is good for the Government, it is good for the State, it is good for the
organization that is running it, then as one Member of Congress who
is concerned about expenditures, I would rather pay them as a public
official out of the Treasury than have it paid by some organization to
which we grant tax exemption.

1 think 1t is 2 wrong procedure.

But is it not possible that if we continue this practice that as Joe
Doaks goes to Honolulu or wherever it may be that the convention is
held, at his expense during his vacation, that it conceivably—I am not.
saying it has happened in your case or others—but conceivably this
would turn into, in effect, paid vacations on the outside in addition
to being on vacation.

Mr. De Fazio. This is an outside chance, Senator.

Senator WiLrtanms. Yes, and it is that chance, and it is that point
we are trying to correct. We want to do it in a manner which will in
no way disrupt the useful service that is being performed by you or
anyone else. As I stated before there is nothing in this bill intended,
and I do not think there is, that would even Foint the finger or raise
a question of the ﬁ)roprietiv of any Member of Congress, government,
State or National level, taking part in the forums that you are having
just so he is not paid. Without any hesitation, as one Member of Con-
gress pushing this, I would unhesitatingly appear anywhere with them
at any time. We are not trying to suggest that there is a stigma at-
tached to being associated with these associations, not at all.

Mr. DE Fazio. No. But, at the same time, Senator, there is no guar-
antee that the money will be appropriated or be requested.

Senator WirLiayMs. And there is no guarantee that it won’t be
abused.

Mr. D Fazro. Right.

Senator WiLriams. I think we can both proceed on the premise we
do have a great country and if we do not have elected representatives
who are aware of the problem and are willing to perform the func-
tions we can change them and put somebody in who would vote more
travel expenses for the public officials, and I expect overall we have
had an excess of travel expenses rather than a decline. Maybe we have
not had them in the right place, but I know in every appropriation
bill we vote a lot of money for travel expense, and it is necessary. I
am not talking about that.

Mr. D Fazio. Yes. We could at the same time have the money go
back to the Government, it could be written into the bill that way in-
stced of taxing 100 percent on the corporation. In other words, if a
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particular public official was granted expenses from a particular foun-
dation instead of his being reimbursed, we reimburse the Government
itself, and it would save the taxpayers’ money.

Senator Wirrianms. Let the foundation reimburse the Government,

_you mean?
" Mr. De Fazro. Right.

Senator Wirrrias, Well, that could be, but wouldn’t it be better to
just let each pay his own way and then the foundation is going to reim-

urse the (Government, I expect, when we get this bill over from the
House and get through with it, and they are going to reimburse us
anyway, and maybe we will have a little more money.
. Mr. De Fazio. I just feel uncomfortable about the fact that there
1s no guarantee.

Senator WirLrams. I do not think we will get a guarantee any more
than you can get a guarantee that the foundations will continue to make
contributions in the future. But I do appreciate your testimony.

Mr. D Fazio. Thank you.

Senator WiLLiams. The meeting stands adjourned.

(Whereupon, at 4 :55 p.m., the committee adjourned.)

(By direction of the chairman the following corrwmunications are
made a part of the printed record:) -

NasuvVILLE, TENN., June 6, 1969.
Tox VaIL,

Counscl, Finance Committee,
U.8. Scenate, Washington, D.C.:

I would welcome the opportunity to testify, in person or otherwise, in opposition
to S. 2075. During and since my term as Governor, I have dealt closely with
officers of at least two of the principal foundations. I feel I have relevant firsthand
knowledge of their objectives and methods. 8. 2075 would constitute an unwise
and unreasonable restraint upon essential efforts to improve Government processes
in this country. I would appreciate the privilege of elaborating my views at a
time and place and in 2 manner of your choosing.

EbpwARD T. BREATHITT.

THE INSTITUTE OF JUDICIAL ADMINISTRATION, INC.,
New York, N.Y., June 6, 1969.
Re Senate bill 20705,
RusskELL B. Loxg,
Chairman, Senate Finance Conunittce,
U.S. Scnate, Washington, D.C.

DEAR S1k: The Institute of Judicial Administration is a non-profit corporation
CQedicated to improving the administration of justice. It was founded by Arthur
T. Vanderbilt, former Chief Justice of New Jersey, former Dean of the New York
University School of Law, and a leading proponent of court reform. Its member-
ship includes many of the nation’s outstanding judges, federal and state; most
of the funds for its major programs come from foundations.

Among its activities, the Institute undertakes to promote judicial, procedural
and administrative improvements in the courts, and to offer educational pro-
grams for appellate and trial judges and court administrators.

Many of the Institute’s activities would be crippled by S. Bill 2075. Two exam-
ples should suffice for illustrative purposes. The first is the Appellate Judges
Seminar and the second is the Minimum Standards for Criminal Justice Project
of the American Bar Association.

Every summer, since 1956 the Institute has held an Appellate Judges Seminar.
Twenty to twenty-five Judges of State Supreme Courts and the United States
Courts of Appeal attend each seminar for two weeks, together with a combined
judicial and academiec faculty to discuss common problems and keep abreast
of new developments. More than half the judges of the highest appellate courts
of the nation have attended these seminars. The travel and living expenses of
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the judges who attend are paid by the Institute. Members of the faculty, many
of whom are judges, receive a modest stipend for their tenching services,

The Institute conceived and now administers for the American Bar Associa-
tion a program to formulate Minimum Standards for Criminal Justice. To date,

2 sets of Minimum Standards have been prepared. The drafting of these mini-
mum standards is done by large and distinguished committees which include
Judges, practicing lawyers, and legal scholars, The Institute pays the travel
expenses of these individuals when they meet to diseuss proposed drafts,

It would probably be impossible to continue to hold the Appellate Judges
Seminar if the attending judges were not reimbursed for their expenses. It is
believed that this would be a regressive measure, Continued improvemeni in
the standards and performance of the judiciary calls for more continuing edn-
cational programs for judges rather than their abolition, Similarly, if judges
were forced by financinl considerations to resign from the committees drafting
the Minimum Standards for Criminal Justice, the drafting committees would
he deprived of their invaluable practical experience and expertise,

It is the Institute’s view that judges should not become monastic, but should
continue to work with the organized bar and the law schools of the nation in
efforts to improve the administration of justice. If judges should retire from
outside activities, much of the motive power behind court reform would be Jost.

1 believe that 8. Bill 2073 sweeps with too broad a broom. Under it some of
the Institute's current activities would counstitute “improper transacetions with
certain Government officials,” activities which the Institute and many leading
members of the har and the judiciary consider not only proper but positively
beneticial, 1£ 8. Bill 2075 or a similar measure is passed, it should be amended
to permit the continuntion of usetul and socially desirable activities by govern-
ment officals withouwt penalizing these officials financially for undertaking them
and without penalizing foundations for supporting them. Tt ix snggested that this
is n diflicult task requiring very carceful study. However, a measure requiring
full publie disclosure of all payments from foundations to publie oflicials would
he the most effective method for preveuting abuses by the small mumber of
foundations and publie officials so inclined while it would permit the Institute
of Judicial Administration and many other foundations and organizations to
continte worthwhile activities in the public interest.

Respectfully submitted.

DeELMAR KaRLEN, Direetor.

INSTITUTE FOR EDUCATIONAL DEVELOPMENT,
New York, N.Y., June 6, 1969,
Hon, Joux J. WILLIAMS,
77.8. Senate,
Washington, D.C.

My DEAR SENATOR WiILLTAMS: I wish to caution against the present implica-
tions of 8. 2075, While I applaud the intent to forbid improper disbursement of
tax exempt foundation funds to government officials, or those recently separated
from office, the bill could carry grave consequences to legitimate and wholly
proper enterprises. For example, the important work being carried out by The
Urban Coalition, under former Secretary of HEW John W, Gardner, could be
jeopardized. There are many similar illustrations of possible unintended conse-
quences.

In virtually all states the chief state school officer is either appointed by the
governor or elected to office, and since city school systems are part of the political
subdivisions of states, this legislation concelvably could prohibit any state or
public school system or university from receiving foundation support. Such sup-
port is desperately necded in our search for solutions to the grave edueation prob-
lems especially in our big cities.

The question quickly arises as to whether a scholar in a publicly or privately
supported university may be excluded from foundation support if he holds or
has recently held an office falling within the broad categories which the legsla-
tion defines as ineligible. We may find that such scholars will be unwilling to
aceept temporary government assignments, if their future relationships with
foundations are to be foreclosed.

T urge respectfully that this bill be modified to insure that its good intent does
not “throw out the haby with the bath water.”

Sincerely,
S. P. MaARLAND, Jr.,
President.
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THE Forp FOUNDATION,
Ncw York, N.Y., June 12, 1969.
Hon. RusseLL B, Long,
Chairman, Senate Finunce.Committee,
U.N, Senate, Washington, D.C.

Drar SENATOR Loxg: I write to you as Chairman of the Senate ¥Finance Com-
mittee to provide a short written summary of the views of the Ford Foundation
on Senator Williams® bill 8. 2075. I am sending copies of this letter to other
members of the Committee.

The Ford Foundation wholly supports the objective of Senator Williums® bill,
which is to prevent “improper transactions” between government officials and
the private sector. In part, existing legislation addresses this problem as, for
example, 18 1.8.(,, Section 203. 'F'o the extent that Congress believes that abuses
exist in this area such legislation should be strengthened. We can sce no harm
and much advantage in a legislative rule that would prevent any divect payment
in the nature of compensation by any private organization, including founda-
tions, to a government ofticial.

We believe, however, that it is a scerious mistake to enact legislation exclu-
sively directed at relutionship between govermuent officials and private founda-
tions, Legislntion of this sort is discriminatory and is simply nou justined. We
¢t see great harm and no advantage in a legislative rule that isx confined to a
small fraction of the general problem of the proper conduct of government
officials,

In addition {o our general feeing that Senator Williams' bill will diminish the
vilue of a uniquely American institution, we believe that in four particuln
respect s the bill ereates serious problems.

Iirst, S, 2075 would prevent all payments not only by foundations themselves
but by beneficiaries of foundation grants, including a wide range of institutions
doing important work in the public interest. The prohibition on “indirect™ pay-
wents would extend the provisions of this bill to all kinds of institutions which
receive foundation granis-—to universities and colteges, to eivie and professional
associations (the U.S. Conference of Mayors and the Council of State Govern-
ments are two pertinent examples from our own records) and. indeed, to all
groups which seek both the help of foundations and the participation of govern-
ment officinls, A college could not pay a lecturer's honorarium or reimburse the
expenses of a public oflicial invited to take part in a foundation-supported pro-
gram. A program of studies in foreign affairs, if supported by foundation money
could not include in the budget travel expenses or any Jecturer’s honorarium for
governmental officials. We believe that reputable organizations should not be
prevented from continuing their activities of these kinds merely because in any
given case a program has foundation support.

But because the sanctions in the bLill are very severe, the existence of a provi-
sion barring such use of foundation funds could alxo have effects well beyond
those intended ; and colleges, universities and similar organizations conld become
wary of all relations with government officials. We do not believe that such a
sweeping prohibition is necessary to meet the abuses at which Senator Willinms'
bill is aimed, and we believe much good and fruitful exchange of ideas would
he prevented.

Second, evenn when limited to the prohibition of direct payments, the bill goes
too far by preventing reimbursement of expenses. Such a prohibition would vir-
tually eliminate a range of activities which has kept the public and the private
sectors in mutually beneficial contact. Public officials would have far less oppor-
tunity for broadening experiences, and philanthropic organizations would lose an
important source of guidance in their deliberations, The ¥Ford Foundation ix
currently concerned with a number of problems in which it seeks the advice of
government officials along with others. When we invite a government official to
come and join us in a discussion of agricultural research, or family plauning, or
research on welfare or manpower or civil rights, we currently offer that official
his travel expenses.

T can sce the force of the argument advanced by Senator Williams that the
government should provide travel money for its own officials. DBut with con-
spicuous exceptions the government in fact does not do =0, Senators and Congress-
men, as well as publie officials in other branches, very often simply cannot get
to useful and significant meetings unless their travel expenses ave paid. This bhill
would say that foundation money (and foundation money alone) could not be
used by anyone for this purpose. Indeed when such payments are made by tax-
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paying corporations, they are usually tax-deductible. Moreover, neither the Con-
gress, in setting rules for itself last year, nor the federal judges in their new
rules this weck have seen fit to prohibit payments for travel by any source.

Third, the Williams bill would prohibit all payments of auy sort by foundations
to government officinls for a period of two years after government service. In its
indirect form this prohibition would prevent college teachers returning from
public service from receiving any foundation help—a form of discrimination
against them on account of public service. In many important fields of study the
denial of access to all foundation funds is a severe penalty. And in its dircet
form, this 2-year rule would prevent any man leaving government from accepting
any kind of employment with a foundation. That prohibition would have pre-
vented Dean Rusk from joining the Rockefeller Foundation in 1951 and 1969:
it would have kept Paul Hoffman from joining the Ford Foundation in 1951 and
David Bell in 1966. It would have prevented John Gardner from returning to a
consultant's role at Carnegie Corporation in 1968, If this bill passed this year it
would require us to end the employment of younger men who have joined us from
government within the last two years, It would also have made it harder for two
of our younger men to accept important appointments in Washington this year,
sinee they would forfeit the option of returning to foundation work—if invited—
after their government service, and in this way I believe it would have a signifi-
cant adverse effect upon recruitment of able government personnel—particularly
at middle and lower levels. This provision would, in effect, single out one set of
institutions in this country and make movement between those institutions and
government much harder. Ironically, there is much lcss potential conflict of in-
terest hetween foundations and government than between business and govern-
ment or law and government. But in no field does it seem likely that the remedy
for such possible conflicts lies in the abridgement of the American tradition of
free and open movement in and out of all forms of work, public and private,

Fourth, (and now I go beyond the immediate concerns of foundations) we believe
that Senator Williams' bill would set a bad precedent of sweeping regulation of
the behavior of public officials by a drastic application of the tax power. We know
of no precedent for the use of a 1009 income tax to control the permissible con-
duct of federal and state officials. We believe that in the absence of any grave and
urgent need, the enactment of such sweeping penalties (which also raise serious
constitutional questions) would be most unwise.

Having identified these four points against specific provisions of 8. 2075, let me
conclude on a more hopeful note. I believe that the real object of Senator Williams’
hill can be achieved—indeed is being achieved-—by other measures. In introducing
his bill. Senator Williams referred to the activities of the Wolfson Foundation.
Recent actions of the Judicial Conference show that Federal judges are them-
selves alert to this problem. In other comments it has been suggested that one
reason for urging legislation of thig sort is the need to prevent awards like those
of the Ford Foundation to members of the late Senator Kennedy’s staff. I have
explained elsewhere and at length the reasons for these awards and the honorable
work these individuals have done. But I have also made it clear that I regret those
awards beeause they were open to misunderstanding; this foundation will not
repeat the action, and I think it is plain that foundations as a class will not do so
either, (Here as elsewhere in our public affairs, we see the special corrective value
of full public disclosure.) Thus the publicly stated aims of this bill have already
been met. I have no doubt that energetic expression of concerns, like Senator Wil-
liams’ bill itself, are part of the reason for this improvement. My point is that the
results which Senator Willinms seeks have already been largely attained.

If, nevertheless, the Senate Finance Committee believes it important to act in
some way now to meet the ends stated by Senator Williams, then I believe that
the prohibition of the bill should not be extended to foundations alone but rather
to relations between government officials and the whole of the private sector.
Within any wider framework I believe any such prohibition should be limited to
direct piayments to government officials and direct airards to men leaving office,
that reasonable travel expenses should be allowed, and that the 2-year rule should
be dropped.

There is one final point that I would like to emphasize. This bill focuses on one
fraction of the large and complex problem of the relation between governments
and foundations. Legislation designed to deal with this problem in a more compre-
hensive way is now beginning its course through the Congress, in the Ways and
Means Committee. In the light of the corrections that have already occurred, in the
absence of any evidence to show current abuses that now need immediate action,
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and in consideration of the fact that the Senate Finance Committee itself has so
far had little opportunity to examine the larger questions to which this bill is
related, it seems reasonable to suggest that a better procedure now would be to
defer action on 8. 2075 until the House bill reaches your Committee, If further
study and action are needed then, it will not be too late.
Sincerely,
McGEORGE Bux~py.

NEw York, N.Y.
Hon. RusseLL B. Long,
U.8. Scnate, Washington,D.C.

I wish to register strong opposition of this foundation to sweeping provisions
of Williams bill 8. 2075. It would do severc harm to the Federal and State public
service by making virtually impossible the participation of public officials in
genuine educational activities and would serve to inhibit or prevent much fruit-
ful cooperation between the public and private nonprofit sectors of American
life. We suggest revision of the bill to exclude prohibition of indirect payments,
to exclude State and local officials and to remove 2-year prohibition following
cessation of Government employment. We have no objection to a prohibition
of direct—repeat—direct payments by a foundation of salary, honoraria or other
compensation to a public official during his active service with Government bat
would prefer no restriction on reimbursement of travel and living expenses for
participation in educational activities, We also urge a tighter definition of the
term “foundation” as the definition used in S. 2075 would seem to include many
organizations like the Brookings Institution and the Council on Foreign Rela-
tions which are not properly foundations, .

ArAN PIFER,
President, Carnegie Corp. of Nciwe York.

SANFORD, CANNON, ApaMs & McCuLroucrr,
Raleigh, N.C., Junc 9, 1969.
Hon, JoRN J. WILLIAMS,
U.8. Senate, Washington, D.C.

DEAR SENATOR WILLIAMS : I am writing with reference to 8. 2075, which would
prohibit any foundation from making grants to elected or appointed officials
on the Federal and State level until they had retired from office or service for
2 years, While I share with you the concern of the Senate over the recent dis-
closures of indiscretion by some foundations, I would hope that the committee
would not choose to deny to public service the talents of many officials who
choose to remain active in public affairs after they leave public service.

I have been particularly interested in marshaling the talents and experience of
former Governors to the improvement of the States. I know you are concerned
with the growing imbalance in the Federal system, and desire to see the States
restored as full partners and participants in American life. The former Gov-
ernors are a little-used national resource in the efforts to help the States they
once served, and many act as directors of studies, participants on national com-
missions and members of boards of trustees of many efforts to promote reform
and improve our system of government. Former Governor Jack Campbell of New
Mexico heads up the Institute for State Programing for the 1970’s, under a grant
of the Carnegie Corp. to the University of North Carolina. He is being advised
by a distinguished panel of Governors, former Governors, State legislators, local
officials and other citizens, all working, as I know many Senators have worked,
to develop spaceage techniques for use in State planning, and helping aides to
Governors, directors of finance, and department heads of highway departments,
prisons, mental health, and urban affairs look far into the future in developing
State programs for the people. Other institutes, modeled after Governor Camb-
bell’s, are being planned to encourage State action on State taxes, conserva-
tion, and personnel problems whenever a former Governor can be linked up
with a State concern.

The record of service by former State Governors is clear and impressive,
Former Governor Hulett Smith of West Virginia is chairman of the National
Council for the Revision of State Constitutions; former Governor William
Scranton of Pennsylvania is serving with distinction on the Carnegie Com-
mission on Higher Education; Governor Robert McNair of South Carolina has
followed Governor Charles Terry from your State of Delaware and former Gov-
ernor John Chafee of Rhode Island as chairman of the Education Commission of
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the States; former Governor Edward Breathitt of Kentucky is leading a major
study of State action against rural poverty; former Governor Phillip Hoff of
Vermont has agreed to dircet the States Urban Action Center in Washington, I.C.
to help States solve urban problems; former Governor John Anderson of Kansas
since he left office has been chairman of the Citizen’s Conference for the Reform
of State Legislatures.

These are but a few of the public spirited men from both parties who are
spending time on public concerns even though it takes them away from their
private livelihoods. I assur you their personal wealth suffers from such efforts,
and that these tough assignments demand their experience and skills.

I have no personal financial interest in the position I have stated in this letter,
but when I left the governorship of North Carolina, I received modest grants
from two foundations to do a study of the future of the States. I traveled across
the country talking with Governors and former Governors, State legislative
leaders and leading citizens. The opinion was widespread that the States are
behind, and that we must do all we can to catch up fast. I urge the Senate Finance
Committee not to cripple this effort by removing from the battle for State and
local government reform the few leaders we have with the intimate knowledge
of problems and the unselfish spirit to devote their time to this cause.

Sincerely,
TERRY SANFORD.

O



