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Mr. Chairman, Mr. Ranking Member, and members of the Committee:

I appreciate the opportunity to testify today on the role that Congress plays in state tax policy. In the
75 years since our founding in 1937, the Tax Foundation has monitored tax policy trends at the
federal and state levels, and our data and research is heavily relied upon by policymakers, the media,
and the general public. Our analysis is guided by the idea that taxes should be as simple, neutral,
transparent, and stable as possible, and as a 501(c)(3) non-profit, non-partisan organization, we take
no position on any pending legislation.

We hope that the material we provide today will be helpful in the Committee’s consideration of
these issues.

The Constitution Empowers Congress to Limit States’ Power to Shift Tax Burdens
to Non-Residents

What you have before you is not a new issue. Absent guidelines from Congtress or the courts, states
have an incentive to shift tax burdens from physically present individuals and businesses, to those
who are beyond their borders. Indeed, it was the states” unchecked behavior in this regard that led to
the Constitutional Convention in the first place. Under the Articles of Confederation, states with
ports taxed commerce bound for interior states, tariff wars proliferated, and the national economy
was imperiled. As Justice Johnson described in 1824, these actions were “destructive to the harmony
of the states, and fatal to their commercial interests abroad. This was the immediate cause that led to

the forming of a convention.”

! See, e.g., Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 224 (1824) (Johnson, J., concurring).
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And so the Constitution was adopted, and through that document, the Congress was granted the
power to restrain states from enacting laws that harm the national economy by discriminating
against interstate commerce.” James Madison noted that these powers would check the “clamors of
impatient avidity for immediate and immoderate gain” that drive state legislation discriminating
against non-residents.’ Justice Story later praised the “wisdom and policy in restraining the states
themselves from the exercise of [taxation] injuriously to the interests of each other. A petty warfare of
regulation is thus prevented, which would rouse resentments, and create dissensions, to the ruin of
the harmony and amity of the states.”

So strong was this concern that the rule for a century and a half was that states could not tax
interstate commerce at all.’ This eroded in the 1950s and 1960s as it was recognized that those
engaged in interstate commerce do enjoy benefits in states where they are present, so it is not unfair
to have them support those services with taxes. The complete ban on state taxation of interstate
commerce was abandoned in 1977, replaced by a recognition that resident businesses engaged in
interstate commerce should pay for the fair share of the state services they consume. In Complete
Auto Transit, Inc. v. Brady, the U.S. Supreme Court held that states may tax interstate commerce if
the tax meets a four part test:®

T nexus, a sufficient connection between the state and the taxpayer;

1 fair apportionment, the state cannot tax beyond its fair share of the taxpayer’s income;

1 nondiscrimination, the state must not burden out-of-state taxpayers while exempting in-state
taxpayers;

1 fairly related, the tax must be fairly related to services provided to the taxpayer.

Before and since Complete Auto, the courts have routinely exercised this power to restrain state tax
infringements on interstate commerce, and these decisions are one of the more non-controversial

aspects of constitutional law.” Congress has also been active in this area, legislating limits on state tax

2 See U.S. CONST. art. I, § 8, cl. 3 (Interstate Commerce Clause); U.S. CONST. art. [, § 10, cl. 2 (Import-Export
Clause); U.S. CONST. art. [, § 10, cl. 3 (Tonnage Clause); U.S. CONST. art. IV, § 2, cl. 1 (Privileges and Immunities
Clause); U.S. CONST., amend. X1V, § 1 (Privileges or Immunities Clause).

3 James Madison, THE FEDERALIST NO. 42 (1788).

1 STORY CONST § 497.

> See, e.g., Freeman v. Hewit, 329 U.S. 249, 252-53 (1946) (“A State is ... precluded from taking any action which may
fairly be deemed to have the effect of impeding the free flow of trade between States”); Leloup v. Port of Mobile, 127 U.S.
640, 648 (1888) (“No State has the right to lay a tax on interstate commerce in any form.”).

6430 U.S. 274 (1977).

7 The power of the federal courts to act when Congress is silent is inferred as an implication of the Commerce Clause, a
doctrine often referred to as the “dormant” or “negative” Commerce Clause. See, e.g., Willson v. The Black Bird Creek
Marsh Co., 27 U.S. 245 (1829). The Commerce Clause prohibits states from imposing a tax on activity out-of-state
while leaving identical activity in-state untaxed. See Boston Stock Exchange v. State Tax Commn, 429 U.S. 318 (1977)
(invalidating a New York tax imposed solely on activity out-of-state while leaving identical activity in-state untaxed);
Westinghouse Elec. Co. v. Tully, 466 U.S. 388 (1984) (invalidating a New York scheme exempting activity in-state while
simultaneously imposed a tax on identical activity out-of-state); Bacchus Imports, Ltd. v. Dias, 468 U.S. 263 (1984)
(invalidating a Hawaii tax imposed on a category of products but exempting activity in-state); Am. Trucking Assn v.

2
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power where states are incapable of achieving a simplified, uniform system that restrain each state
from claiming more than its fair share of taxes on interstate commerce.® These have included
g

prohibiting state taxes on food stamps, Federal Reserve banks, interstate airline and bus travel,

Scheiner, 483 U.S. 266 (1987) (invalidating a Pennsylvania scheme imposing fees on all trucks while reducing other taxes
for trucks in-state only); New Energy Co. v. Limbach, 486 U.S. 269 (1988) (invalidating an Ohio tax credit to all ethanol
producers but disallowed for non-Ohio producers); West Lynn Creamery, Inc. v. Healy, 512 U.S. 186 (1994)
(invalidating a Massachusetts general tax on dairy producers where the revenue was then distributed to domestic dairy
producers); Camps/Newfound/Owatanna, Inc. v. Town of Harrison, 520 U.S. 564 (1997) (invalidating Maine’s denial of
the general charitable deduction to organizations that primarily serve non-Maine residents). But see Dep t. of Revenue of
Ky. v. Davis, 553 U.S. 328 (2008) (upholding Kentucky’s exclusion from tax of interest earned from its state bonds, but
not other states bonds, on the grounds that Kentucky is acting as a market participant no different from any other bond
issuer). But see

The Import-Export Clause prohibits states from penalizing activity that crosses state lines, particularly imports.
See, e.g., Michelin Corp. v. Wages, 423 U.S. 276, 295 (1976) (stating that the Import-Export Clause prohibits import
taxes that “create special protective tariffs or particular preferences for certain domestic goods....”). Justice Clarence
Thomas, a critic of dormant commerce clause jurisprudence, nonetheless argues that taxes that discriminate against
nonresidents should be invalidated by the courts under the Import-Export Clause. See Camps/Newfound/Owatanna, 520
U.S. at 610 (Thomas, J., dissenting) (“That the expansion effected by today’s decision finds some support in the morass
of our negative Commerce Clause case law only serves to highlight the need to abandon that failed jurisprudence and to
consider restoring the original Import-Export Clause check on discriminatory state taxation to what appears to be its
proper role.”).

The Tonnage Clause prohibits charges on shipping freight.

The Privileges and Immunities Clause of Article IV and the Privileges or Immunities Clause of the Fourteenth
Amendment protects the right of citizens to cross state lines in pursuit of an honest living. See, e.g., United Bldg. ¢
Constr. Trades v. Mayor, 465 U.S. 208, 219 (1984) (identifying “pursuit of a common calling” as a privilege of
citizenship protected by the Constitution); Saenz v. Roe, 526 U.S. 489 (1999) (invalidating a law that did not restrict
state travel per se but discouraged the crossing of state lines with a punitive and discriminatory law); id. at 511
(Rehnquist, J., dissenting) (“The right to travel clearly embraces the right to go from one place to another, and prohibits
States from impeding the free passage of citizens); Erwin Chemerinsky, CONSTITUTIONAL LAW 450 (2d ed. 2002)
(“The vast majority of cases under the [Article IV] privileges and immunities clause involve states discriminating against
out-of-staters with regard to their ability to earn a livelihood.”).

8 Public L. 86-272, 73 Stat. 555 (codified at 15 U.S.C. § 381 ¢t seq.) (preempting state and local income taxes on a
business if the business’s in-state activity is limited to soliciting sales of tangible personal property, with orders accepted
outside the state and goods shipped into the state); 4 U.S.C. § 111 (preempting discriminatory state taxation of federal
employees); 4 U.S.C. § 113 (preempting state taxation of nonresident members of Congress); 4 U.S.C. § 114
(preempting discriminatory state taxation of nonresident pensions); 7 U.S.C. § 2013 (preempting state taxation of food
stamps); 12 U.S.C. § 531 (preempting state taxation of Federal Reserve banks, other than real estate taxes); 15 U.S.C. §
391 (preempting discriminatory state taxes on electricity generation or transmission); 31 U.S.C. § 3124 (preempting
state taxation of federal debt obligations); 43 U.S.C. § 1333 (2)(A) (preempting state taxation of the outer continental
shelf); 45 U.S.C. § 101 (preempting state income taxation of nonresident water carrier employees); 45 U.S.C. § 501
(preempting state income taxation of nonresident employees of interstate railroads and motor carriers and Amtrak ticket
sales); 45 U.S.C. § 801 ez seq. (preempting discriminatory state taxation of interstate railroads); 47 U.S.C. § 151
(preempting state taxation of Internet access, aside from grandfathered taxes); 47 U.S.C. § 152 (preempting local but not
state taxation of satellite telecommunications services); 49 U.S.C. § 101 (preempting state taxation of interstate bus and
motor carrier transportation tickets); 49 U.S.C. § 1513 ez seq. (preempting state taxation of interstate air carriers and air
transportation tickets); 49 U.S.C. § 40116(b) (preempting state taxation of air passengers); 49 U.S.C. § 40116(c)
(preempting state taxation of flights unless they take off or land in the state); 49 U.S.C. § 40101 (preempting state
income taxation of nonresident airline employees); 50 U.S.C. § 574 (preempting state taxation of nonresident members
of the military stationed temporarily in the state).
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satellite services, and nonresident members of the military and nonresident members of Congress.’
Congress has also banned discriminatory state taxes on federal employees, interstate electricity
transmission, and interstate railroads.®

This power—to limit state tax authority—is not a power to use lightly. There are many components
of state tax systems that, frankly, are none of Congress’s business, even if they are good or bad public
policy. Those aspects of state tax systems that are neither motivated by protectionism nor have the
effect of raiding revenue from out-of-staters should be left alone as part of our commitment to fifty
simultaneous laboratories for policy experiments, to paraphrase Justice Brandeis.!" If bad state policy
can be corrected by the political pressure of voting resident taxpayers or by the economic pressure of
the out-migration of people and dollars, it ought to be left to the states to handle.

However, [

—of-




