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" TAX ASPECTS OF BLACK LUNG BENEFITS
LEGISLATION

TUESDAY, SEPTEMBER 21, 1976

. U.S. SENATE,
CoxoxrrTee oN FINANCE,
Washington, D.C.

The committee met, pursuant to notice, at 10:15 a.m. in room 2221,
Dirksen Senate Office Building, Hon. Russell B, Long (presiding).
Present: Senators Long, Byrd Jr., of Virginia, Haskell, Curtis,

Fannin, and Hansen,

The Crairyay. The committee is today holding a hearing on the
tax aspects of H.R, 10760 reported by the Committee on Labor and
Public Welfare. This bill modifies many aspects of the black lung
benefit program for coal miners and their families.

The bill 18 before the Committee on Finance for consideration of
those elements representing an exerecise of the Federal taxing power.

Under current law, black lung benefits are charged against the

former employer and general revenues.
H.R. 10760 would substitute for general revenues taxing aspects a

new assessment of a tax to be levied on coal operations at a rate per

ton of coal mined.
[The Committee on Finance press release announcing this hearing,

the text of the bill H.R. 10760, a paper pl’e}mred by the staff of the
Committee on Finance, and the statement of Senator Jennings Ran-
dolph follow:]

[Press Release)

COMMITTEE ON FINANCE,
U.S. SENATE,
September 16, 1976.

FINANCE CoMMITTEE SETS HEARING ON TAX ASPECTS OF BLACK LUNG
LEecisLaTioN (H.R. 10760)

The Honorable Russell B. Long (D., La.), Chairman of the Senate Committee
on Finance, announced today that the Committee will hold a hearing on the
tax aspents of the black lung legislation, H.R. 10760. The hearing will begin
at 10:00 A.M. on Tuesday, September 21, 1976, and will be held in Room 2221
Dirksen Scnate Office Building, -

The present black lung benefits program provides benefits for miners disabled
by pneumoconiosis and for their dependents and survivors. This program is
administered by the Department of Labor and the Department of Health,
Education, and Welfare. Under current law, black lung benefits are financed
partly by charges against coal mine operators (to the extent that individual
lability can be established) and partly by the appropriations from Federal
general revenues where no individual operator is deterinined to be liable or
where the liable operator {8 no longer in business.

The bill H.R. 10760 as passed by the House of Representatives would make
a number of changes in eligibility standards under the black lung benefits pro-

1)
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gram and would also significantly modify the method for financing the program,
The House bill establishes a Federal trust fund for this program and provides
for financing benefits which cannot be charged to individual operators by pay-
ments into this trust fund in the form of assessments levied on all coal operators
on the basis of a rate per ton of coal mined.

Bince this funding mechanism in the hill as passed by the House as reported
by the Senate Committee on Labor and Public Welfare 1s an exerclse of the
Federal taxing power, H.R. 10760 has been referred to the Committee on Finance
for conslderation of these tax aspects of the legislation.

At the hearing on September 21, the Committee will hear testimony from
Administration witnesses and from representatives of coal mine workers and
of the coal mining industry. In view of the shortness of time remaining before
the hearing, it will not be possible to schedule additional witnesses for oral
testimony. The Chairman stated, however, that the Committee would be pleased
to receive written views from interested persons or organizations,

Written Testimony.—Statements submitted for inclusion in the record should
be- typewritten, not more than 23 double-spaced pages In length, and mailed
with five (8) coples by Tucsday, September 21, 1976, to Michael Stern, Stafr
Director, Committee on Finance, Room 2227 Dirksen Senate Office Building,
Washington, D.C. 20510,
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=22 H R. 10760

[Report No. 94-1254]

IN THE SENATE OF THE UNITED STATES

Marcu 3,1976
Read twice and referred to the Committee on Labor and Public Welfare

SepreMBER 16,1976

Reported by Mr. Ranoorrir, with an amendment, referred to the Committee
on Finance until September 24, 1976

[Strike out all after the enacting clause and insert the part printed in italic)

AN ACT

To amend the Federal Coal Mine Heclth and Safety Act to revise
the black lung benefits program established under such Act
in order to transfer the residual liability for the payment of
benefits under such program from the Federal Government

to the coal industry, and for other purposes.
1 Be it enacted by the Senate and House of Representa-
9 tives of the United States of America in Congress assembled,

~SHORE-PIPB-
", L. [ I o
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20 That this Act may be cited as the “Black Lung Benefits

21 Reform Act of 1976".
22 . DEFINITIONS

B Sge. 2. (a) Section 402(b) of the Federal Coal Mine
A4 Health and Safety Act of 1969, as amended (80 U.8.C.
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801-960) (hereinafter in this Act referred to as the “Aet”’),
s amended to read as follows:

“(b) The term ‘pneumoconiosis’ means“ﬁ chronic dust
disease of the lung and its sequelae, including respiratory and
pulmonary impairments, arising out of coal mine employ-
ment.”

(b) Section 402(d) of the Act is amended to read as
follows:

“(d) The term ‘miner’ means any individual who
works or has worked in or around a coal mine in the extrac-
tion of coal. Such term also includes an individual who
works or has worked in processing or transporling coal, or
in coal mine construction during the period such individual
worked under conditions substantially similar to conditions
tn an underground coal mine.”.

(c) Section 402(f) of the Act is amended to read as
follows:

“(f) The term ‘total disability’ has the meaning given
it by regulation of the Seoretary of Labor, subject to the
relevant provisions of subsections (b) and (d) of section
413, except that—

“(1) in the case of a living miner, such regulations
shall provide that a miner shall be considered_totally
disabled when pneumoconiosis prevents him -from en-
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gaging in gainful employment requiring the skills and
abilities comparable to those of any employment in a
mine or mines in which he previously engaged with some
reqularily and over a substantial period of lime;

“(2) in the case of a deceased miner, such regula-
tions shall provide that a miner’s employment in a mine
at the time of death shall not be used as conclusive
evidence that the miner was not ially disabled; and

. “(8) such regulations shall not provide more re-
strictive criteria than those applicable under section 223
(d)‘o/ the Social Securzty Act. The Secretary, in con-
sultation with the National Institute for Occupational
Safety and Health, shall establish criteria for all appro-
priate medioal tests under this subsection which aocu-

' rately reflect total disability in coal miners. as defined
in paragraph (1).”.

(d) Section 402 of the Act is further amended by add-

ing at the end thereof the foUoWg ncw paragraph:

“(h) The term ‘fund’ means the Black Lung Dis-
ability Insurance Fund established pursuant to section
424.". o .,

. ENTITLEMENTS

| 8xc. 8. (a) ém 411(c) of the Aot is amended—

(1) in paragraph (3) chereof, by siriking out
“and”’ at the end thereof:
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(2) in paragraph (4) thereof, by striking out the
period at the end thereof and inserting in lisu thereof.
“yand'; and . ‘

(3) by adding at the end thereof the following:

“(5)(A) in the case of a living miner who was em-
ployed for twenty-five years or more in one or more coal
mines if such miner is partially or totally disabled due
to pneumoconiosis, he or she shall be entitled to the pay-
ment of benefits; and

“(B) in the case of a deceased miner who was

employed for twenty-five years or more in one or more

_coal mines prior to the date of enactment of the Black

Lung Benefits Reform Act of 1976, the eligible survivors
of such miner shall be entitled to the payment of bene-
fits, unless it is established that at the time of his death
such miner was not partially or totally disabled due to
pneumoconiosis. Eligible survivors shall, upon request
by the Secretary, furnish such evidence as is availalik',
with respect to the health of the miner at the time of his

(b) Section 411 of the Aot is further amended by add-

22 ing at the end thereof the following:

23

“(¢) For the purposes of determining the applica-

24 bility of the presumptions of subsection (c) of this sectiom,
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1 a miner will be deemed o _have been employed in a coal

2 mine for any year in which—

3 " “(1) he has four quarters of coverage, as defined
4 in section 218 of the Social Security Act, as a miner; or
5 “(2) he was continuously on the payroll of a coal
6 company and was employed as a miner; or .

7 “(3) the Secretary determines on the basis of other

8 evidence that he was employed as a miner.

9 In determining the number of years of a miner’s coal mine
10 employment, the Secretary shall give the miner credit for
11 the appropriate portion of any year in u;hich he or she
12 "worked only part of a year.”. -

13 - (c) Section 412(a)(1) of the Act is amended—

14 " (1) by inserting immediately after ‘“‘pneumoconi-

16 osis,” the following: “or in the case of a miner entitled
16 to benefits under paragraph (5) of section 411(c) of
17 this title,” ; .

18 (8) by striking out “disabled” the first place it

19 appears therein; and
20 (8) by inserting immediately after “‘disability,” the

‘21 seoond place it appears therein the following: “, or

22 during the period of such entitlement,”.

28 (d) Section 414(e) of the Act is amended by—

% (1) striking out the words “being paid”’ and insert-
95 ing in lieu thereof the word “payable”; and
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(2) inserting immediately after “pneumoconiosis,”
the following: “‘or with respect to an entitlement under
paragraph (5) of section 411(c) of this ¢ile,”.

(¢)(1) Section 421(a) of the Act is amended by
inserting immediately after ‘‘pneumoconiosis,” the second
place it appears therein the following: “‘and in the case of
claims for benefits filed on the basis of eligibility under
paragraph-(5) of section 411(c),”. _

(2) Section 421(8)(2)(C) of the Act is amended by
inserting immediately before the semicolon at the end thereof
the following: *, except that such standards shall not be
required to include provisions for the payment of benefits
based upon conditions substantially equivalent to oond:uom
described in paragraph (5) of section 411(c)”.

(1) Section 411 of the Act is further amended by adding
at &he end thereof the following new subsection:

“(f) For the purposes of subsection (c)(5) of this sec-
tion, ‘partially disabled’ means diminished capacity due ta

pneumoconiosis to earn the wages which the miner received

at the time of his last coal mine employment.”.

EMPLOYMENT NO BAR TO CLAINS AND BENEFITS

SEc. 4. Section 413 of the Act is amended by adding at
the end thereof the following new subsection:

“(d)(1) A miner who is eligible to ezercise the option
to transfer to a position of reduced concentration of respirable
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dust in the mine atmosphere pursuant to section 203 of this
Act, or who has evidence of the dcvelopmmt of pneumoconio-
sis demonstrated by chest roentgenogram, or who has been
employed for ten or more years in-a coal mine, may file a
olaim for benefits before terminating such employment.

. “(2) The Secretary shall notify such a miner, as soon
as practicable after filing a claim, whether the miner would
be eligible for benefits except for such miner's employment
status at the time of filing.

“(8) 1f the Secretary makes a determination of eligi-
bility or potential eligibility under paragraph (2) of this sub-
section, benefils shall be paid as of the month after the month
of termination of such miner's coal mine employment.”.

EVIDENCE REQUIRED TO ESTABLISH CLAIM

SEc. 5. (a) Section 413(b) of the Act is amended by
inserting immediately before the period at the end of the
second sentence thereof a colon and the following: *“: Pro-
vided, That the Secretary shall accept a board certified or
board eligible radiologist's interpretation of a chest roentgeno-
gram whwhuofaoooptablcqmldymbmmdmmppoﬂof
a claim for bmﬁlaundcrlhumlufmohmugmmha
been taken by a radiologist or qualified radiologic technolo-
gist or technician, except where the Secretary Ras rveason
to believe that the claim has been fraudulently represented.
Where there is no medical evidence, or where such evidence
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i8 insufficient in the case of a deceased miner, affidaviis may
be taken as sufficient evidence to establish that a miner was
totally disabled due to pneumoconiosis or that his death was
due to pneumoconiosis”. »

(b) Section 413(b) of the Act is further amended by
adding at the end thereof the following “Each miner who
ﬁluaclmmforbmﬂhunderthwmleahaabcpmudd,
an opportunity lo substantiate his or her claim bymmof
a complete pulmonary evaluation.”. B

TRUST FUND AND OPERATOR LIABILITY

SEc. 6. (a) Section 424 of the Act is amended to read
as follows:

“Skc. 424. (a) (1) Thcro 18 hereby established in the De-
partment of Labor a trust fund to be known as the Black
Lung Disability Fund (hereinafter referred to as the ‘fund’).
The trustees of the fund shall be the Secretary, the Seoretary
of the Treasury, and the Secrelary of Health, Education, and
Welfare, all ex officio. The Secretary shall be the Managing
Trustoe and shall hold, operate, and administer the fund. The
[undaha({pondstofmhmasmaybcappmpﬁaudw
the fund, assessments paid into the fund as required by section
424(b), any penalties recovered under section 424(c), and
any inlerest, income, gains, or egrnings as may aocrue o
“(8) If a miner or widow, ohild, parent, brother,
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or sister is entitled to benefits under section 422 and
the Secretary determines that (A) an operator liable for such
benefits has not obtained a polwy or conlract of insurance, or
qualificd as a self-insurer, as required by section 428, or such
operator has not paid such benefits withia thirty days of an -
tnitial determination of eligibility by the Secretary, or (B)

“there is no operator who was required to secure the payment

of such benefits, the fund shall upon such determination by
the Secretary pay such miner or such widow, child, parent,
brother, or sister the benefits to which he or she is so entitled.
In a case referred to in clause (A ), the operalor shall be liable
to the fund in a civil action brought by the Secretary and in
anamountequalwlhec;mountpaidwmh»iimorhis
widow, child, parent, brother, or sister under this title. In a
case referred to in clause (B), a determination that the fund
is liable for the payment of benefits shall be final. No operator
or represenlative of operalors may bring any proceeding, or

- intervene in any prooeedings, held for the purpose of deter-

mining claims for benefits under clause (A) or (B), except
that nothing in this section shall affect the rights, duties, or
liabilities of any operator in proceedings under section 492
or section 423 of this title.

“(8) No operator shall have any right, title, or interest
in fund assets, income, or other earnings of the fund.

“(4) As soon as practioable after the effective dats of



<n [ =] nN b

-

10
11
12
13
14
15
16
17
18
19

B R 8 B

47

45

this seotion, the Secretary shall prescribe regulations as he
deems necessary to provide for the operation of the fund,
the payment of benefits, the establishment of assessment rates,
and for the collection of assessments, penalties, and interesi
owing the fund by a coal mine operator.
~ “(5) All assessments, penalties, and interest paid to the
fund under this seotion shall be held and administered by
the Secretary as a single fund, and the Secretary shall not
be required to segregate any part of the fund assets which
may be claimed to represent accruals or intéreats of any
individuals. |

“(6)(A) It shall be the duty of the Secretary of the
T'reasury to invest such portion of the fund as is not required
to meet current withdrawals. Such invesiments may be made
only in interest-bearing obligations of the United States or
in obligations guaranteed as to both principal and interest
by the United States. For such purpose such obligations
may be acquired (1) on original issue at the issue price, or
(2) by purchase of outsianding obligations at the market
price. The purposes for which obligations of the United States
may be issued under the Second Liberty Bond Act, as
amended, are hereby extended to authorize the issuance at
par of public debt obligations for purchase by the fund. Such
obligations issued for purchase by the fund shall have matu-
rities fized with due regard for the needs of the fund and
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shall bear interest at a rate equal to the average market yield
(computed by the Secretary of the Treasury on the basis of
market quotations as of the end of the calendar month ‘next
preceding the date of such issue) on all marketable interest-
bearing obligations of the United States then forming a part
of the public debt which are not due or callable until after
the expiration of four years from the end of such calendar
month; except that’where such average market yield is not
a multiple of one-eighth of 1 per centum, the rate of interest
on such obligations shall be the multiple of one-eighth of 1 per
centum nearest such market yield. The Secretary of the
Treasury may purchase other interest-bearing obligations of
the United States or obligations gu_aranteed as to both prin-
cipal and interest by the United States, on original issue or
at the market price, only where he determines that the pur-
chase of such other obligations is in the public interest. ~

“(B) Any obligations acquired by the fund (except pub-
lic debt obligations issued exclusively to the fund) may be sold
by the Secretary of the Treasury al the market price, and
such public debt obligations may be redeemed at par plus
accrued interest.

“(C) The interest on, and the prooeeds from the sale or
redemption of, any obligations held in the fund shall be cred-
sled to and form part of the fund.

“(7) Any profit or refurn on any invesiment or reinvest-
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ment made by the Secretary of the Treasury ahallAnot be con-
sidered as income for the purpose of Federal or State income
lazation. -

“(8)(A) Amounts in the fund shall be available for
making expenditures necessary for the payment of benefils
pursuant lo section 424(a)(2), and for all expenses of oper-
ation and administration under this part, and for the repay-
ment with interest of any advances to the fund. The Secretary .
is authorized in carrying out his responsibilities under this

“section to use the personnel and resources of the Department

of Labor, subject to reimbursement by the fund, and to use the
personnel and resources of any other Federal agency, subject
to reimbursement by the fund, |

“(B) The fund shall pay the obligations incurred by the
Secretary with respect to all claims filed on or after July 1,
1973, and shall repay into the Federal -treasury amounts
equal to amounis expended for such claims paid prior lo the
effective date of this section, exoept that the fund shall not be
obligated to pay or reimburse for benefits for any period of
eligibility prior to January 1, 1974.

“(9) The Seoretary shall keep accounts and records of
administration of the fund, which shall include a detailed

| acoount of all investments, receipts, and. disbursements.

(10) The Seoretary may employ such counsel, acoouns-
anis, agents, aoluaries, and employees of the fund as he
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considers necessary. He shall charge the compensation of
such persons and any other related expenses against the
fund.

. “(b)(1) Each operator of a coal mine shall pay assess-
ments into the fund in amounts sufficient to insure the pay-
ment of all benefils pursuant to section 424(a)(2), for all
expenses of administration and operation under this part,
and for the repayment with interest of any advances to
the fund. y

“(2) The initial assessment of each operator shall be

{

established by the Secretary as soon as practicable after the
effective dale of this section. In establishing the initial and any
subsequent assessment for each operator, the Secretary shall
classify each type of coal mine operation. The respective rate
of assessment for each class of coal mine opération shall be
established by the Secretary on an equitable basis and the
rate per ton for each class shall take into account such factors
as are appropriate, including the productivity of each class
of mine operation. The operators within each class deter-
vpined by the Secretary shall be subject to a.uniform assess-

~ment per ton of coal mined within such class. Beginning one

year after the date upon which the Secretary established the
initial assessment rate, he shall periodically modify or adjust
the assessment rate per ton of coal mined to reflect the income
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and expenses of the fund to the extent necessary to permit the
fund to discharge its responsibilities under this Act.

“(3) For purposes of section 162(a) of the fnternal
Revenue Code of 1954 (relating to trade or business ex-
penses), any assessment paid by an operator of a coal mine
under paragraph (1) shall be considered to be an ordinary
and necessary expense of carrying on the trade or business
of such operator. ) -

“fo)(1) The Secretary may investigate and gather
dala regarding vs_uch matters as he; may deem necessary to
de!ermine' the assessments to be paid by coal mine operators,
and may enter such places and inspect such records (and
make transcriptions thereof).

“(2) In making his inspections and investigations under
this section the Secretary may require the altendance and
testimony of witnesses and the production of evidence under
oath. Witnesses shall be paid the same fees and mileage that
are paid in the courts of the United States. In a case of
contumacy, failure, or refusal of any person to obey such an

order, any district court of the United States or the United

States court of any territory or possession, within the juris-

diction of which such person is found, resides, or transacts

business shall, upon the application of the. Secretary, have

jurisdiction to issue such pevion an -order '%éuiring such
BN .

oy
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person to ‘appear; tf, as, and when so ordered, and to givé
testimony relating to the matter under investigation or in
queatioﬁ, and any failure to obey such order of the court may
be punished by said court as a conlempt thereof.

“(8)(A) For the purpose of delermining the assess-
ments to be established under this section the Secretary may,
with the consent and cooperation of appropriate State agencies,
wlilize the services of State and local agencies and their
employees and, notwttlwtandmg any other provision of law,
may reimburse from ‘the fund such State and local agencies
for such services. i . '

“(B) For the purpose of determining the liability of
any coal mine.ope‘rator under this part,wthe Secretary may
enter into agreements with any agency of the United States
and may reimburse from the fund any such agency for serv-
ices rendered for this purpose.

“(4) Each coal mine operator shall make, keep, and
pfeqerveagzdmakeapailabktotheSMry,cucdea
as the Secretary may,praoﬂ;b; as necessary or appropriate
for the enforcement of this part. The Secretary may require

_the periodic reporting by each coal mine operator of such

information as he ;‘nay,deem ‘necessary for the purpose of
carrying out his responsibilities under this section, and may
specify the method of dctermmmg lhe number of tons of coal

mined by each auc?t operqtor.

ot
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“(d) (1) There are authorized to be appropriated to the.
fundmhmmashaybenwmarytopmvidethqfundtbith:
advance amounts which the Secretary estimates are necessary .
for the payment of benefils pursuant to section 424(a)(2)
and expenses of operation and administration of the fund .
under this section. ' o _

“(2) Sums authorized to be appropriated by subsection
(d) (1) shall be repayable advandes to the fund and shall be
repaid by the fund with interest into the general fund of

_the Treaaur;q_ no later than five years after any appropriation

authorized. under subseotion (d)(1).
“(8) Interest on such advances shall be at.a rate deter-
mined by the Secretary of the T'reasury, taking into considera-

tion the current average yield during the month preceding

the date of the advance involved, on marketable interest-
bearing obligations of the United States of comparable
maturities then forming a part of the public debt roundod
to the nearest one-eighth of 1 per centum.

“(e)(1) If an operator fails or'rcfuacé to ’pay an.
assessment required to be paid under this seotion within
thirty days after notification thereof, or if an operator fails
or refuscs to comply with a rule promulgated pursuan! lo this
section, the Secretary is authorized to bring a oivil action in, .
the “appropriate United States district court to require the
payment of such assessment or compliance with such rule.



¥

. - . T

[ S TS
R N

- &

%) : 1
R B R RS2 B 49 5 5

e

54

52
In any such action, the court may issue an order granting
appropriate relief, including but not limited to an order
requirin;q the payménz of such assessment in the fulure, as

well as past due assessments, together with 9 per centum

- annual interest on all past due assessments.

“(2) An operator who fails or refuses to pay any assess-
ment required to be paid under this section shall be assessed
a civil penalty by the Seoretary in such amount as the
Secretary may prescribe, but not in excess of an amount equal
to the assessment the operator failed or refused to pay. Such
penalty shall be in addition to any other liability of the opera-
tor under this Act. Penalties assessed under this paragraph
may be recovered in a civil action brought by the Secretary
and penalties so recovered shall be deposited in the fund.”.

(b) Subsection (i) of seotion 422 of the Act is amended
to read as follows: t '

“(i)(1) During any period in which this section is

applicable to the operator of a coal. mine or mines who on

“or after January 1, 1959, acquired such mine or mines or

substantially all the assets thereof, from a person (herein-

| after referred to in this paragraph as a ‘prior operator’)

who was an operalor of such mine or mines, or owner of such

.. assels on or after January 1, 1959, such operator shall be

liable for and shall, in accordance with section 493 of this
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part, secure the payment of all benefits which would have
been payable by the prior operator under this section with
respect to miners previously employed by such prior operator
as if the acquisition had not occurred and the prior operator
had continued to be a coal mine operator.

“(2) Nothing in this aubsectzon shall velieve any prior
operator of any lability under this section whether or not
such prior operator is or was a coal mine operalor on the
effective date of this Act or any amendments thereto.

“(8) For purposes of this subsection, and notwithstand-
ing the January 1, 1959, time limitation of paragraph (1)
of this subsection, the following rules apply in the case of
certain corporate reorganizations:

“(4) If an operator ceases to exist by reason of a
reorganization which involves a mere change in identity,
form, or place of organization, however effected a suc-
cessor operator or other corporate or business entily
resulting from suoh reorganization shall be treated as the
operalor lo-whom this section applies.

" “(B) If an operator csasss'to exist by reason of a
liquidation into @ parent corporation, the parent cor-
pomﬁonohallbctrmtedaaﬂwopaﬂor!owhomﬁia
. section applies. : |

. “(0) If an operalor ceases lo exist by reason of a

-y T
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merger or, consolidation, or division, the successor opera-
tor or corporation, or business entily shall be treated
as the operator to whom this section applies.

“(4) The provisions of this sect;:on shall be applicable
with respect to all olaims filed on or after July 1, 1973.”.
MISCELLANEOUS

SEc. 7. (a) Section. 401 of the Act is amended by in-
serting “(a)” immediately foUouﬁné“‘Sso. 401.” and by
adding at the end thereof the following new subsection: -

“(b) This title may be cited as the ‘Black Lung
Benefits Aot’.”. )

(b) Section 413(b) of the Act is amended (1) by
striking out “(f),” and (8) by striking out “and (1),” in
the last sentence thereof and by inserting in lieu thereof “(1)

‘and (n),”.

(c) Section 421(b)(2)(D) of the Act is amended

to read as follows: . ' :
“(D) any olaim for benefils on acoount of total
disability of a miner due to pneumoconiosis is deemed to
.. be timely filed if such olaim is filed within three years
after a medioal determination of total disability due to

.. pneumoconiosis;”. ' '

(d) Section 428(e) of the Act is amended by Mting
“or’’ at the end of paragraph (1) thereof} by sriking out
“; or” at the'and of paragraph (3) thereof and by inserting
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in lieu thereof a permd and by striking out paragraph (8)-
in ils enttrety )

(e) Section 422(f) ‘of the Act is amended to read as
follows: ‘ '

“(f) Any dlaim for benefits by a miner under this sec-
tion shall be /iled within three years after a medical deter-
minatiemj of total disability due to pneumoconiosis.”.

(f) Section 427(c) of the Act is amended by striking,

out “of the fiscal yedrs ending June 30, 1978, June 80,
1974, and June 30, 1975” and by inserting in lieu theredf
“fiscal year”. | |
() Section 430 of the Act is amended by—
" (1) inserting “and by the Black Lung Benefits
Rofom Act of 1976 immediately after “1972"; and

" (2) by siriking out the colon and all the language :

that follows s and tnserting in lieu thereof a period.

FIRLD OFFICES

SEc. 8. The Secretary of Labor is authorzzed to establish
and operatc such field oﬂoea as necmary o asmt miners’

and survivors én the ﬁlmy and proocessing of clam under title
1V of the Federal Coal Mine Hoaw; and Safety Aot of 1969.

Suohﬁddoﬂouahall,lothcextmfmibk be' reasonably :
amnbhtomohmmraandasmm Thoﬂocntamo}.:'

-

Laborm,mthcwaWofMﬂddoMM’

Mmhammqhod@wmryyghmm :
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of other Federal departments, agencies, and imtrymentalg‘tiea,
and with State agencies, for the use of existing facilities
and personnel under their control.
INFORMATION TO POTENTIAL BENEFICIARIES

8Ec. 9. The Secretary of Health, Education, and
Welfare and the Secrelary of Labor shall jointly disseminate
to interested pmom aﬁd groups the changes in title IV of -
the Federal Coal Mine Health and Safety Aot made by this
Adl, together with an explanation of such changes, and
shall undertaks, through app’ropn'ala organizations, groups,
and ooal mine operators, to notify individuals who are
likely to have decome eligible for enefits by reason of such
changes. Individual assistance in preparing and processing
claims shall be offered and provided to potential benafiiaries

REVIEW AND TRANSFER OF DB’NIED AND PENDING

' oLAINS

8Eo. 10. Title IV of the Aot is further amenled by add-
ing at the end thereof the following new section:

“SEc. 438 (a) Any person who has filed a claim for
benefits under part B of this titl prwr to July 1, 1973,

_and whose olaim has been finally adjudicated as denied by

the Social Security Adminim'ation may fle « new claim
for bcneﬁla and, subject to the promwm of section 422(g)
of lhw parl, may be awarded such bmoﬁla as are appro-
pnau under this part.

“(8) The Secretary shall prescribe in the , Foderal Rog-
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[ister regulations as necessary lo provide for the expedited
processing of any claim filed under subsection (a) of this

seotwn The Secretary of Health, Education, and Wd/arc
shall promplly furnish all pertinent informalion in his pos-
session relating to such a claim to the Secretary.

‘ “(c)(1) Except_as is otherwise provided in this Act, a

- claim for benefits filed under subsection (a) of this section

shall be treated as a new claim for benefits filed under section
422 of this title.

“(2) The survivor of a miner who elects to file a new
claim under this ;‘ubse_ction, and whose prior claim was
denied under part B of this title solely on the basis of the
employment of the miner at the time of such miner's death,-
shall be entitled to receive benefils for all periods of eligibility
beginning on January 1, 1974.

“(3) The survivor of a miner who elects to file a new
claim under t.his au(mction, and whose prior claim was denied
under this part solely on the basis of the employment of the
miner al the {ime of such miner's death, shall be entitled to
receive benefils” for all periods of eligibility beginning on
Jénuary 1, 1974, or the date such survivor filed a prior
claim under this part, whichever is later.”. |

| ~ EFFECTIVE DATES ‘

Ssc 11 (a) E:wept as  spegified in aubmtwm ()
and (o) ofthiuathn. thuddohalltabscfedonthedato |
of its enactment.
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(b) The amendments made by section 2 (a), (b),
and (c); section 3; section 4; and section 5 of this Act shall
be effeotive a8 of December 30, 1969, ezcept that claims ap-
proved solely becduse of the amendments made by section 8
which were filed before the date of endciment of this Act

‘shall be awarded benefits only for the period beginning on

such date. .

(6) The amendments made by section 6(a) of this Aot
shall be effective as of January 1, 1977, except that section
424(d) of title IV of the Acl, as amended by this Act, shall
be effective as of the date of enactment of this Act.

“OCCUPATIONAL DISEASE STUDY

8Skc. 12. (a) The Department of Labor, in cooperation
with the National Institute for Ocoupational Safety and
Health, shall conduct a study of all oocupationally related
pulmonary and respiratory diseases, incuding the exient

andmrdyofmhdmmthcl’wcd&am Sudy .

study shall further inolude aaalym of (1) anymologw,

ptomatologw,andpalholowamuwhwharomdar
touwhfaammooalmrhm’mommumdia
nqulao "(8) the adequacy of current workers' compensa-
and (3) the status and adequacy of Federal heclih end safety
MMWM”WMMM
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1 (b) The study required by subsection (a) of this seo-
2 tion shall be ocompleted and a report thereon submitied to
8 the President and the appropriate commitiees of the Con-
4  gress within eightoen months after the date of enactment of
5 this Act.
6 PROGRAM TERMINATION
7 Skc. 13. No new claim for benefits under part C of the
8 Act shall be accepled after December 31, 1981.

Passed the House of Representatives March 3, 1976.

Adttest: EDMUND L. HENSHAW, JR,,
Clerk.

188 0768
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BLACK Lunc LeorsLarioN (H.R. 10760)

..(Prepared by the Staff of the Committee on Finance)
SEpTEMBER 20, 1976,

Prescnt program.—The present black lung benefits program provides benefits
to miners disabled from black lung disease (pneumoconiosis) and to their
dependents or survivors. Payments are made in one of two ways: (1) the
Soclal Security Administration administers a program of benefits paid from
general Treasury funds on the basis of claims filed prior to December 31, 1073;
or (2) essentially identical benefits are paid through State workmens compen-
sation programs (if they are provided fully equivalent benefits) or by coal
mine operators on the basis of claims adjudicated by the Secretary of Labor.
Funding is the responsibility of the mine operators as determined by the Labor
Department; general Treasury funds are used to the extent that liability
cannot be enforced against mine operators.

Labor and Pudblic Wcelfare Commitice bill—The Labor and Public Welfare
Committee bill would make extensive changes in the black lung benefits pro-
gram. Briefly, the bill would make it easier to qualify for black lung benefits
and a new tax (an “assessment” under the bill) would be levied to support a
new trust fund which would pay benefits when an individual coal mine operator
failed to assume its obligation to provide benefits or when it is not possible to
fix lability on an individual mine operator. Among the liberalizations included
in the bill i{s a broader definition of black lung disease (pneumoconiosis) to
include respiratory and pulmonary impairments resulting from coal mine em-
ployment ; an expansion of the definition of “miner” to include people who work
around coal mines, who process and transport coal and who work at coal mine
construction; a redeflnition of total disability under which actual employment
is not conclusive evidence that a miner was not disabled, and afidavits may be
sufficlent evidence to establish that an individual had black lung disease when
other evidence I8 lacking or insufficient. In addition, an individual could become
entitle to survivorship benefits if the deceased miner had worked in a coal mine
for 25 years prior to enactment and a miner who had worked for 26 years in
coal mines could become entitled to benefits if he is partially or totally disabled.

Financing provisions of H.R. 10760.—As under existing law, coal mine oper-
ators will be required to pay the costs of black lung benefits for their former
employees to the extent that individual liability can be attributed to a par-
ticular mine operator. Where such individual liability cannot be enforced (for
example, because the liable mine operator is no longer in business), present law
provides for payments to be made from Federal general revenue appropriations.
H.R. 10760 would instead fund such benefits from an earmarked tax on coal
mining operations. The proceeds from this tax would be pald into a trust fund
in the Department of Labor.

Asscsament on coal mining.—H.R. 10760 does not specify the exact level of
assessment or tax to be imposed on coal mining operations beyond stating that
it must be at a sufficient level to meet the benefit and administrative costs of
the new trust fund. The Secretary of Labor is given complete discretion to set
the tax rate applicable. He i8 required by the bill to make the assessment in
terms of a rate per ton of coal mined. The rate may differ ‘on an equitable
basis” among various classes of mine operations, but must be uniform within
each such class. The Secretary of Labor is also given the authority to determine
the various classifications of mine operations for this purpose, taking into
account “such factors as are appropriate, including the productivity of each
class. . . ."” The S8ecretary of Labor is authorized to enforce compliance with
the new tax and related regulations by civil suit in U.8. district courts or by
the assessment of civil penalties.

Trust fund operations—The trust fund is modeled after the soclal security
trust fund. The trustees would be the Secretaries of Labor, Treasury, and
Health, Education and Welfare, Although the Secretary of Labor is designated
the managing trustee, investments of the funds not needed for current benefit
payments or operating expenses would be made by the Secretary of the Treasury.
The fund would pay the administrative costs of the program and would pay
benefits to the extent that individual mine operator liability could not be

established or enforced.
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STATEMERT OF SENATOR JENNINGS RANDOLPH

Mr. Chairman and members of the Committee on Finance, let me first express
my gratitude for your expeditious consideration of H.R. 10760, the “Black Lung
Benefits Reform Act of 1976" as reported by the Committee on Labor and Public
Welfare. In light of the very short time remaining prior to adjournment of the
94th Congress, your cooperation is all the more significant, for without the ‘ald
of the Committee on Finance, there is little likelihood that this important legis-
lation will be enacted.

In accordance with your letter of April 30, 1976 to the Chairman of the Com-
mittee on Labor and Public Welfare, H.R, 10760 was referred to the Committee
on Finance because the Black Lung Disability Fund and the assegsment on coal
mining operations contemplated in the bill may represent an exercise of the
taxing power of the Federal government,

The Committee on Labor and Public Welfare believes that a trust fund to pay
benefits to disabled coal miners and cligible survivors of such miners, financed
through per-ton assessments on coal mining operations, is a desirable modifica-
tion of the Black Lung Benefits Program. It is an alteration in the law which
represents sound soclal policy and which will reduce the drain on the Federal
Treasury.

Under existing law, coal operators are ultimately responsible for the pay-
ment of black lung benefits under part C of title IV of the Federal Coal Mine
Health and Safety Act. Following is an explanatory excerpt from the Report of
the Committee on Labor and Public Welfare: “Part C is administered by a State _
Workers' Compensation agency meeting minimum standards, or by the Secretary
of Labor where such standards are not met. No States have as yet met the mini-
mum requirements. The responsible coal operator pays benefits as in traditional
workers' compensation grogrnms Under the law, the coal industry is liable for
claims filed after June 1073, for payment on and after January 1, 1974, The
Department of Labor is responslble for paying benefits when the responslbls
operator cannot be determined, which is the case currently in about 75 percent
of approved claims.”

Information available to the Comnittee indicated that coal operators are now
paying benefits of a total of 73 claims, out of a universe of some 90,000 claims
filed. I understand that this figure has now increased slightly. Operators have
contested about 97 percent of the allowed claims with respect to which the
Department of Labor has found a responsible operator,

Clearly, the program is not working as the Congress envisioned that it would
in 1969, when the original Act became law, or in 1972, when the Black Lung
Benefits Act was adopted. It Is the purpose of H.R. 10760, in part, to insure that
the program operates in the way the Congress intended.

The coal industry has claimed that H.R. 10760 would result in billions of
dollars of liability to the coal industry, and ultimately to the coal consumer. As
reported by the Comnittee on Labor and Public Welfare, however, it is the
estimate of the Congressional Budget Office that program cost to the Federal
government of the bill, including amounts payable from the trust fund, will be

as follows: i
Millions

Fiscal year:
1977 R $111. 8
1978 70.5
1970 . 8.7
1080 . 7.8
1981 8.8

This range of dollar amounts suggests strongly that earlier Industry esti-
mates are no longer valid with respect to the Committee bill,

The operation of the Black Lung Disability Fund, fncluding the assessment
provision, has been explained {o the Committee on F‘lnance, and I will mot recite
it further. The Committee now has enough information before it to make an
intelligent analysis of the value of the fund. As ranking majority member of the
Committee on Labor and Public Welfare, and as a Senator who represents a
State whose people have a substantial interest in this legislation, I urge the
Committee on Finance to act favorably and expeditiously on H.R. 10760. I ask
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further that the Committee support the trust fund contemplated in the bill,
along with its assessment mechanism. After thorough and extensive study, 1
believe, and the Labor and Public Welfare Committee belleves, that the proposal

before you is appropriuate, reasonable, and necessary.
The CuairmMaN. Our first witness this morning is Hon. John
C. Read, Assistaut Secretary of Labor for Kmployment Standards.
We are pleased to have your statement, sir.
Mr. Reap. Thank you, Mr, Chairman.

If there are no objections, Mr. Chairman—-
The CHAIRMAN. would suggest that each witness confine himself

to a 10-minute statement, and each Senator to 5 minutes on questions.
Mr. Reap. Fine, Mr. Chairman. I would like to submit mine for the
record, and summarize it briefly,
The CHArMAN. All right.

STATEMENT OF JOHN C. READ, ASSISTANT SECRETARY OF LABOR
FOR EMPLOYMENT STANDARDS, ACCOMPANIED BY ROBERT
WEDEMEYER, ACTING ASSOCIATE DIRECTOR OF THE DIVISION
OF COAL MINE WORKERS’ COMPENSATION, AND MARK SOLOMONS,
COUNSEL FOR BLACK LURG IN THE SOLICITOR'S OFFICE

Mr. Reap. Thank you, Mr, Chairman.
We now have a statute on the books that provides for a black lung
}or miners and survivors

r the crippling and sometimes fatal effects of the black lunﬁ disease,
neumoconiosis. It has its roots in the no fault Frinciple——t at after
air adjudication and based on the best medical evidence and judf-
ments, financial compensation is appropriate for occupational

y

related injuries and diseases. i )
The present statute, Mr. Chairman, is scheduled to end in 1981 which
recognizes that the States have traditionally had responsibility for

workers’ compensation. o ]
I presume, at that time, the responsibility would shift back to the

States.

H.R. 10760, the bill before the committee today, makes some very
fundamental changes in this program in the present statute. They are,
I think, well-summarized in my testimony. I will not get into the de-
tails of them. -

Let me describe, if I may, three of the basic changes in the bill, and
three of the reasons, therefore, why we oppose this particular bill.

Overall, these changes strike us as inappropriate and not particu-
larly useful either to the miner, who deserves adequate protection from
pheumoconiosis, or to industry because of the cost attached to it with-
out benefits to the. miner, Further, the legislation is inappropriate
hecause of the changes it makes in the fundamental precepts in
workers’ compensation.’ ' ‘ , -

‘The first set of changes has to do with the evidentiary standards and
eligibility requirements of the bill. The combined effect of these
changes, which is summarized on page 4 of my testimony, is to move
this program, this workers' ¢ompensation program, away from the
prmcxflea on which it is based toward those that I would characterize
more like those of & pension program, and toward a situation where, if

Vg
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you will, seniority, number of years in a mine, becomes very similar to
a decision of total disability from pneumoconiosis.

We are concerned that some of the semiautomatic entitlements in
this bill would have the effect of taking away from the sound princi-
ples of adjudication based on medical evidence and substituting a sys-
tem based on how many years one has spent in a mine.

Again, I will not go into the details of that. I think they are well-
stated in the testimony.

Second, this bill increases the cost of the program five or tenfold, we
think, without providing increases in protections for those miners who
are crippled with pneumoconiosis. The amendments would increase
costs to somewhere in the range of $160 to $300 million; half of that
sum would be paid by the coal industry through an assessment or a tax
administered by the Secretary of Labor on a per ton of coal basis, that
is $80 million to $150 million.

That same amount—and we have difficulty honing in on the precise
figure at this point, although we would put it over $100 million.—
would have to be advanced by the Federal Government through a trust
fund that is established by this bill.

While we are not experts in the energy field, Mr, Chairman, we can
only assume that this assessment of around $100 million would be
passed on to the consumer and coal energy users,

The third provision of the bill which we must oppose has to do with
the establishment at this time of a trust fund for black lung, for
pneumoconiosis. The concept here is new and a precedential, revenue-
raising and expenditure mechanism. It is proposed at a time when

the entire area of occupational disease is under review and apimprr“’\

ately so. Since the report of the National Commission on Workman’s
Compensation in 1972, the Department of Labor and other depart-
ments have been studying and providing technical assistance in the
whole area on how occupational diseases should be covered. This work
is nearing completion.

We expect growing out of it will be a longer term look at the reforms
needed in occupational disease. We believe that to establish a trust
fund in black lung at this time would be a precedent that would be
very difficult to undo, if the whole area of occupational dicease moved
in a different direction.

Those are the three areas, Mr, Chairman : the cost, the establishment
of the trust fund, and the eligibility requirements, evidentiary stand-
ards, that are of deep concern to us.

They are described in my testimony.

With that, Mr. Chairman, my collcagues and I will be happy to
answer your questions. Let me introduce them to you.

On my left is Mr. Mark Solomons, counsel for the black lung pro-
gram in the office of the Solicitor of Labor; on my right is Mr. Robert
Wedemeyer, acting associate director in charge of the black lung
program, ~

The CizairmaN. Senator Haskell, do you have any questions?

Senator HaskkerL. Not at the moment.

The CitairMaN, Senator Fannin{

Senator FaANNIN, What has been the cost of this program in the last

yearf
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Mr. Reap. The cost has been roughly $30 million over this past year.

Senator FANNIN, Total cost for the program ¢

Mr. Reap. Yes, sir.

Senator FANNIN. There have been figures that far exceeded that.
I am wondering how it could be so confusing.

On total disbursements, total costs, everything involved, $1 billion.

Mr. Reap, The program is divided effectively into two parts, part
of it is administered by HEW. It may be that when you put the two
together that the benefits do go that high.

his bill, as it affects the%)epartment of Labor, in answer to your
question——

Senator Fan~in. I understand that. I am concerned about what
this does to the overall cost of the program. When we are talking $30
million, that is one matter; when we are talking over $1 billion, that
is something else. ~

How do we get the total cost of the program ¢

Mr, Reap. V%e can provide that for you, unless Mr. Wedemeyer has
a more accurate estimate,

Mr. WepEMEYER. I cannot speak for the Social Security Adminis-
tration. As I understand it, presently the cost is over $700 million a

ear.
Y Senator FANNIN, $700 million a year?

Mr, WepEMEYER. Yes,

Senator FANNIN, Mr. Chairman, I realize what our jurisdictional
interest in this bill is. At the same time, I think it is only px‘oi)or that
we know what effect our actions will have on the total, overall cost of
the black lung program. The information you are giving now is that
$700 million would cover the total cost for the past year.

What would be the cost estimated for the next fiscal year?

Mr. Reap. In terms of the increased cost to the Social Security
Administration, we do not have those numbers. Our own numbers,
between $160 million to $300 million show relatively how the program
may increase in size. I do not know if the social security program will
experience the same increase.

enator FANNIN. What is the percentage of increase from your
standpoint ¢

Mr. Reap. As we estimated it, a five to tenfold increase.

Senator FANNIN, Mr, Chairman, I would hope we could get figures
as to what the overall cost of the program would be before we take
action on this matter. -

The CHARMAN, Let me see if I can get this straight. The Depart-
ment does not pay for this bill# - -

Mr. Reap. That is correct, Mr, Chairman, .

The Cuamyan. Would you give us an example or two of wherein,
of how the existing program works and what the difference would be
that causes you to feel that the bill should not pass?

Mr. Reap. All right, sir, I will try. i )

The CuamrmaN. Tell us how the present program is workmF, and
then perhaps give us a kind of an example. Give us an example of a
case or two that you do not think should be covered, that you believe

this bill would cover.
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Mr. Reap. At the present time, when we receive a claim for black
lung benefits from the miner, that claim is reviewed by the Depart-
ment of Labor based upon medical and legal evidence provided by the
claimant. The medical part of that evidence is very complex informa-
tion. It grows out of the fact that the physicians are not well-
equipped, Mr, Chairman, to diagnose pneumoconiosis precisely, or
in a short period of time. The Department looks at the claim, makes
a judgment as to whether or not the miner is eligible for bcneﬁts, and
then, where we can locate the last responsible mine operator, have that
operator pay benefits to the claimant or, where that last operator
cannot be identitied, have the Federal Government pay benefits.

The changes in the bill, in terms of the evidentiary requirements,
come to bear on that adjudication process, on that initial determina-
tion. There we are being asked through this bill, to relax some of those
requirements and make judgments in favor of the coal miner, where
we iu'e not permitted to use the kind of evidence that we think we
need.

Let me turn to Mr. Wedemeyer, and he can tell you about X-rays
and about eligibility criteria that make up this kind of problem for
us. .

Mr. WepEMEYER. Mr. Chairman, where a claimant relies upon an
X.ray to establish a pneumoconiosis condition, we have that film re-
viewed by a specialist in radiology who has been trained to interpret
pneumoconiosis disease. Under the present bill, of course, the right
to perform this review would be eliminated.

he Department of Labor feels that the specialist who is trained
in the detection of this disease should review each and every one of
these cases to verify the results and to ascertain whether or not the
film is readable for the condition itself,

The Cuaryman. Do I understand it—does this bill dispense with
the medical evidence of the disability?

Mr. WebEMEYER. No, sir, not actually dispense with it. It limits the
degree to which we may review these films; essentially it says that
the Department of Labor shall be limited to reviewing the films for
the quality of the film itself. Unfortunately, the test to review the
quaiity of the film also entails a review for the disease. It is difficult
‘to separate the two.

In effect, in order for us to review the quality of the film, we would
have to have the film reviewed by the same specialist to determine
whether or not the film. itself, is of such a quality that the pneumo-
coniosis could be detected.

The CriairMAN. In this increase, how much of the increase in costs
do you assess as being due to the casier way in which the claim js col-
lected? How do you break down the cost?

How much of it do you put with the new standards for determining
that a person is entitled to benefits?

Mr. Reap. Anticipating that question, I have a summary of how
these costs were determined, which I can also introduce for the record.

The Cramryan. Is it in your statement?

Mr. Reap. Not in the statement. T brought it with me,

The Cuamrsan, We will have it printed in the record.

[The material referred to follows:]
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Co8T OF SENATE DRAPT BILL “BLACK LUNG BENEFITS REFORM AcT OF 1976"

The proposed Black Lung Benefits Reform Act of 1976 contains several amend-
ments to the current Act which increase the total cost of the Black Lung Pro-
gram but would eliminate all Department of Labor (DOL) financial liability.
DOL would continue to be responsible for the administration of Part C of
the Act relating to the determination of eligibility of claimants, however, the
Trust Fund or operators would be llable for all administrative costs and bene-
fits paid to claimants.

All estimates shown below are based on the DOL population through June 30,
19768 and the costs discussed are in addition to current program costs. It is
~ further assumed that all backlogged claims will be determined in FY 1977 and

that any new filings will not be processed until FY 1878, Some SSA claims are
discussed in the Entitlement section since information is available with which

to make estimates.

BECTION 2! INTERIM MEDICAL STANDARDS

This section allows the Secretary of Labor to promulgate medical regulations
which establish criteria for all medical tests. Assuming_that the Secretary
adopts criteria equivalent to the interim medical standards utilized by the Soclal
Security Admintst.:ation (SSA), this provison would prove to be the most costly
of all sections of the bill. The estimated cost of this provision in FY 1977 is
865!? million. The range of possible cost is between $37.1 million and $92.7
million.

SBECTION 3: ENTITLEMENTS

The 25 year entitlement in the draft Senate bill requires that a living miner
be partially or totally dicebled due to pneumoconiosis. It is assumed that the
“partially disabling” impsirment will be established in the Regulations by
ventilatory standards which will be more liberal than the “interim” medical
standards. A study of DOL denials reveals that approximately 4% of the miners
have 23 years or more coal mine emplcyment and meet the interim standards.
Since new standards in line with the intent of the Senate bill have not been
gtahléshed, only a very rough estimate of the effect of this Section can

made.

It is estimated that 8% of the current DOL miner population would be
entitled under Section 3. With a corresponding benefit cost in FY 1977 of
$22 million.

The Social Security Administration (SSA) estimates that there are 16,000
denied miners who allege 25 years or more of coal mine employment. Since
none of these miners qualified for benefits under the interim medical standards
employed by SSA in adjudicating claims, it is assumed that very few would
qualify under the new entitlement. It is estimated that only 5% of these miners
would qualify for benefits at a total cost of FY 1977 of $3.1 million.

Survivors would be allowed benefits under Section 3 if the miner worked
at least 25 years in the mines. It is estimated that approximately 5% of the
survivors would qualify. for benefits. The estimated cost of these claims in
FY 1977 would be $2.1 million, .

SSA estimates that approximately 4,400 denied survivors have alleged that
the miner worked 25 or more years in the mines. The cost of these claims in

W, — FY 1977 is estimated at $12.2 million,

It must be noted that proof of 28 years of coal mine employment is extremely
hard to obtain and that many-of the above projected approvals will not be
able to prove the necessary years of employment. Survivors especially will find
it difficult to prove the necessary years of employment and many of these claims
will not be allowed. The total cost of this section is estimated at $39.4 million
however considering the difference between alleged and proved coal mine em-
ployment, the lack of in-depth information on the SSA population, and the
absence of concrete guidelines of partial disability, a range of between $30 and

$60 million is estimated.
SECTION 4: EMPLOYMENT NO BAR TO BENEFITS

Thig provision alone has no direct cost effect on the Black Lung Program.
The miners would still have to qualify for benefits under another provision of
the Act. Since DOL currently follows a procedure of examining a miner’s claim

1

1
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B(tef;)re ngel:ylng benefits on the basis of employment, this provision will have
tle effect.

- Some S8SA claims may be affected by this provision but it is estimated that
many “still working” miners under that jurisdiction have since stopped work
and have been reconsidered by SS8A or have filed a claim with DOL.

BECTION 5: BAN ON REREADING OF BOABD CERTIFIED OR BOARD ELIGIDLE RADIOLOGISTS

Although there i8 no reporting requirements for doctors to inform DOL of
their Board status, in the opinion of the Division’s medical experts few physi-
clans currently servicing the miners meet these requirements. Therefore, it is
estimated that the ban on rereadings will raise the approval rate at most 5%
and more likely less than 2%. The cost for FY 1977 would therefore be between

$20.7 and $51.7 million.
S8ECTION 8 AFFIDAVITS PROVISION
This provision will have no significant cost impact on the program.
BECTION 6: TIIE TRUST FUND

The Trust Fund would have to relmmburse the Federal Government approxi-
mately $25 million for benefits paid prior to Enactment. The Trust Fund would
also pay administrative cost estimated at §10 miilion for FY 1977,

SECTION 7: ELIMINATION OF BTATUTE OF LIMITATIONS ON WIDOWS' CLAIMS

The amendment to Section 422(f) which eliminates the three year statute of
limitations will have the effect of raising the approval rate on widows’ claims.
Since these claims have never been closely examined it is possible that the
approval rate could rise between 5% and 26v%. The cost of this chauge Is esti-
mated at between $3.8 and $29.1 million,

BECTION 8: FIELD OFFICE
The cost of establishing Field Offices is estimated at $2.5 million in FY 1977.

SECTION ¢: PUBLIC INFORMATION

The ESA Office of Information estimated in 1975 that a comprehensive infor-
mation program would cost less than $.1 million,

BUMMARY OF COSTS

The total cost of new provisions to the Black Lung Act made by H.R. 10760
we estimate to be between $131 and $271 million in FY 1977. Assuming that
individual operators have been or will be found responsible for 50% of the cost,
the trust fund will then assume liability for 509 of the cost or between $65 and
$135 million In FY 1977. In addition, since the liability for the cost of benefits
under the current program, is estimated at $30.1 milllon in FY 1977. The trust
fund will have to pay $18 million (509%) of the current law costs. Thus, the
total cost to the fund for FY 1977 are therefore estimated at between $80 and
$150 million, This includes all administrative costs except the administrative

" costs of the refiling of approximately 200,000 Soclal Security Administration

denials, which we cannot estimate at this time. The full amount, $80 million to
$150 million (plus the unestimated administrative costs) will have to be
advanced to the trust fund by the government, :

The CiairMaN, Here is an estimate by the Con;lgressional Budget
Office. This looks as if the burden would be $78.8 million in 1977, about
half that in subsequent years, on rercading of X-rays. Can you ex-
plain that to us now? I'am not sure I fully understand what that

int 18.

'poMr. Rean. Mr. Chairman, there is in this bill a retroactive provision
which, as I recall it, would allow miners whose claims have been turned
down because of a rereading of the X-rays to resubmit their claims.

784182 O« 78+ 8
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It may be that the CBO submitted an estimate of the cost of those

clnims, which T have not seen. L .
I am not sure of the basis for the $78 million, In the document which

I just handed in for the record, we do get into the costs of the various

“provisions of the bill, including that.

The Cuamrmax. This 25-year presumption, according to the Con-
gressional Budget Office, comes to a $22 million estimate. Could you
tzim us a little more information as to what your attitude on that item
m‘l)lpons to be? )

Mr. Soroxoxs, Mr, Chairman, the 25-year presumption changes the
existing law by permitting a claimant who, in our view, has not scb-
mitted ndequate medical evidence of total disability due to the disease
to receive benefits simply for the reason that the miner has been em-
ployed for 25 or more years in the mines. Because of this presumption,
there are many claimants whom we have already denied and there are
additional claimants who will file in the future who do not have what
we consider adequate evidence of disease or disability who will be found
to be entitled to benefits by virtue of these new provisions.

The Crramyran. T would like to know whether black lung is related
to smoking ¢ -

I am led to believe that, although smoking is injurious to your
health, if you stop it for a certain period of time, one is supposed to
get over the deleterious effect, Is that the case with black lung?

Is black lung a permanent injury that cannot be overcome ¢

Mr. Rean, It is a progressive disease, Mr., Chairman..I do not think— -
I do not know of any instances where it recedes, unless my colleagues
do. Tt is, in a sense, a permanent disability to portions of the lung,
caused by the impact of coal dust on the lung.

The Citatrmax. Senator ITaskell ¢

Senator Haskern. Thank you, Mr. Chairman.

Mr. Read. do you happen to know how many applications for claims
have been filed with your Department ¢

Mr. Rean. Yes, sir, I do. Let me get the proper table.

'l‘!u'nllngll August of this year, Senator, there have been 97,000 claims
received, :

Senator Haskerr, That is for what period of time?

Mr. Reap. Since the Department of Labor became responsible for
part C of the program in July 1973.

Senator HaskkeLr. Could you tell me how many of those applications
now have matured into claims which are being paid?

Mr. Reap. Claims in payment status at this point in time are 3,514.

Senator HaskrrLL, 97,000 applications have been filed, roughly 3,500
claims are in the process of being paid. Is that correct?

Mr, Reap. Yes, sii,

Senator Haskerr. How many of those 3,500 claims are being paid
by the operator, and how many by the Federal Government ¢

Mr. Rean. At the present time, I think that the Federal Government
is paying 2,800 claims and the operator is paying 101.

Senator HaskrerLn, First, let us get the cost of the bill that is before
us. Huve you indicated the cost per ton of the bill before you?

Mr. Rean, Senator, we have made an estimate of that cost. T think
the range which is in my testimony is between 11 and 33 cents per ton.

Senator Haskerr, What?
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Mr. Reap. 11 cents to 33 cents per ton, as I recall it. -

Senator Haskern. Let us assume a range between 11 and 33 cents
per ton, If my mathematics is correct, coa% is selling in the neighbor-
hood of $16 to $17 a ton, then the additional cost, assuming the com-
pany is going to add the cost on, as you indicated it will, would be
somewhere between .8 cents and 1.7 cents.’

Now, are you at all familiar with the nature of this disease? Arve
you at all familiar with whether or not this is a disease that if you
work around the mine you almost inevitably get, or is it your position
that you do not necessarily get it?

Mr. Rrap. It is our position. Senator, that there is a chance that
you will get the discase by working around the mine, It is clearly
occupationally related.

There is sufficient chance that you will not, however, that we believe
a full adjudication process hefore awarding benefits is necessary.,

Senator Iaskerr. Mr. Chairman, T have a chart here that 1 will ask
permission to insert in the record. It shows a result of 400 autopsies in
the period 1971 to 1972. Tt indicates that- people who work under-
ground between 21 and 25 years, over 90 percent have black lung in
ono form or another, A

T will ask that the source of this chart, which is the National Insti-
tute of Occupational Safety be noted on it, and T would ask that it
appear in the record, if it may. )

The Ciarmax. Without objection,

[ The chart referred to follows:]
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STUDY BY THE NATIONAL INSTITUTE OF OCCUPATIONAL SAFETY
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Senator HaskeLL. In summary, Mr. Read, assuming that this evi-
dence is correct of contracting that disease, and I am told that it is,
then something is wrong with our present law. I think that by your
own admission, you have told me that 97,000 claims have been sub-
mitted and something like 3,500 are being paid. .

Now, something is wronﬁ, when over 90 percent of the folks working
underground contact this disease over a period of time. I would sub-
mit that from my viewpoint, probably not from the administration
viewpoint, but from my viewpoint, a 1 percent increase in the price
of coal to protect these men from this disease is not excessive.

Have you ever seen anybody with black lung?

Mr. Reap. No, sir. I have not.

Senator HasxeLL. I suggest that you go along and take a look at
some of these folks. Then I do not think that you are going to feel
that a 1 percent increase in the price of coal is too much of a price to

pay. )

Thank you, Mr, Chairman.

Senator Fax~iy. Mr. Chairman?

The Criatrman. Senator Fannin?

Senator FaxniN, We are all sympathetic for anyone who would
suffer from black lung, I know that tKe witnesses have stated that the
Congress should appropriate money for those with black lung and
their families. The issue is, on page 4, you state, “In addition to creat-
ing a trust fund, the bill also reduces the evidentiary standards neces-
salx'y to establish entitlement for the payment of benefits.”

have seen people receiving benefits from black lung in my State of
Arizonn that retire there. I cannot say that they look any differently
than any other people we have out thers who are elderly.

I do not think that everybody who has contacted black lung would
be vitally affected.

I think your arguments are that you should establish that they do
have black lung, that there is evidence of black lung, before payments
are made.

Mr. Rean. And that they are disabled.

Senator FANNIN. And that they are disabled, that they have some
disability from the standpoint of having worked in the mine.

I agree with that. If they have a disability, if they are suffering
from black lung, certainly this would be Proper.

We are ostabﬁshing precedents in this black lung program that will
ala)ly in the future to many other industries, even the agricultural
industry out in the field where contact with dust fertilizers and so
forth is made. All of this does have an cffect on the worker. I think
that if we are not judicious in what we do in this instance a trouble-
some and mistaken precedent could be established.

I certainly ngree that we should do everything we can to see that
the people who need medical attention receive it as well as other
Imymonts. 1 certainly do not feel that we should open it up-that llust
])ecnuso they work in a mine that they are considered having black
ung.

There are many. many people—I do not know where the Senator
from Colorado got. the $0 percent fignre. It might be that they would
show some effect, 10 percent, 20 percent, whatever it might be.
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I think the position that the witness has taken, they do want to
have every caution taken to see that people arve treated properly, and
that we do not have something so widespread that it is going to be
immensely expensive and not only that, but unnecessary.

Is that correct?

My, Rean, That is correct,

Senator Faxxix. Thank you, Mr. Chairman,

Mr. Rean. We are not convineed that the increased costs of this bill
will go directly to those miners who are sutfering the harmful and
disabling effcets of pneumoconiosis. We sce only a relaxation of stand-
ards and a possibility, however great or small, that miners who are
not disabled by pneumoconiosis nonetheless could be eligible for and
would receive benefits under this program.

The Cuamyax, I started practice in workman compensation cases,
and 1 know what it is to have a lawyer who has a client who did not
have a meritorious claim. Anyone who has practiced very long
handles these kinds of cases, and it can go both ways.

I recall a fellow who used to come in the oflice. It was all he could
do to get into the oflice with his bad back. One time I happened to go
down to the adjoining elevator about the same time and happened
to see him liit the street. That fellow looked as if he was ready to go
run a 100-yard dash.

That was not the way he appeared when he was talking to the doctor
or talking to the lawyer about his case.

Of conrse, doctors do have various ways—a person bends over, it
looks like it is going to kill him. The doctor asks him to sit down
somewhere,

Ie puts him in the sume position. he just gets there a different way
and there does not seem to be any pain at all. The doctor would then
conclude that that person does not have any disabling disease,

Here, he was complaining that it was practically killing him to

“bend over, and here you get him into the same position by a different

method and he does not feel any pain at all,

I agree with the principle that where these people are disabled they
should be compensated. Now, the question is, are they disabled, are
they suffering from black lung? Tell me about this rereading. I do

-not understand,

Mr. Rean. The X-rays that form a part of the medical evidence for
pneumoconiosis are sometimes very diflicult to read, often impossible
to read, if I may say so.

Nonetheless, they are read by the physician who is the claimant’s
doctor. Beeause the disease ig relatively new, at least in terms of it
being entitled to be called a disease, our ability to rend X-rays and
take a picture of the lungs and determine that it 1s pnenmoconiosis and
not emphysema or bronehitis is really, at this point, somewhat limited.

We find it necessary to have the X-rays reread by expert radiolo-
gists all around the country who are on contract to us. They are not
Federal employees; they are experts in the field,

The bill would permit these rereadings, but would not permit the
judgments of these radiologists. The X-rays are read in a dis-
passionate way, Mr. Chairman, in the adjudication process, The
rereading could show the X-ray is of acceptable quality ; thereby, the
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judgment of the first physician who perhaps knew little or nothing
about it, would stand. The second reading could show it is not of
acceptable quality, in which case we woul(‘.‘ go back and do it again.

1 do not know if Bob would liké to expand on this.

The Cuairyan, Could I have your reaction to this?

My, WepeMEYER. Yes, Mr, Chairman, -

Mr, Read did explain exactly what we do. We feel this whole proc-
ess is necessary, The pneumoconiosis discase is a very difficult one to
detect, In order to detect it, you must have a top-quality film, A film
may be readuable for other purposes, such as the detection of a frac-
“ture or measure of heart condition. We must have a very high-quality
film in order to deduce the presence of pneumoconiosis. FFor that rea-
son, we now read for two purposes, first of all, to measure the quality
of the film, then to determine whether or not the disease is present.

Unfortunately, there are only a few radiologists in the country who
can be referred to as rereaders who have undergone training to detect
the discase.

To make our decisions accurate, we must use these physicians. We
believe it is necessary to use these specially-trained physicians for
this purpose, '

The Ciamryay, What bothers me about that, 1 find myself asking,
does this mean, in effect, that you are barring the Government from
getting evidence from presenting its side of the case, if the Govern-
ment does not believe that the person has black lung and you have
& doctor for the patient who contends that he does have black lung,
does that have the effect of denying the Government the evidence, or
the ability to present the évidence which would have to be in the form
of expert testimony to have him look at the X-ray that this person
who has the qualifications to examine it and arrive at an opinion does
not believe the person has black lung?

Mr. Wepeseryer. That would be the effect of the provision, We feel
that we would be unable to present evidence from these highly qual-
ified rereaders,

Mr. Rean. Mr, Chairman, we are not anxious to prove or disprove
the existence of the disease. We just want the best evidence we can to
objectively and dispassionately make a decision about it. We do not
want to show that the miner does not have pnenmoconiosis, We want to
make the best judgment we can,

The Cramrmax, It sounds to me that the plaintiff can present his
side of the evidence, but the defendant is barved by law from present-
ing hig side of the evidence.

Is that the way it impresses you ¢

Mvr. Reap. In the case of the trust fund, that is the part of the pro-
gram where the last responsible operator 1s not identified, that would
scem to be the case—that those X-rays would not be submitted as ad-
missible evidence in the adjudication process,

In the case of those adjudications where the last responsible operator
has been identified, whiolh we think is about 50 percent of these claims
under this new bill, I believe that the operator who was then a part of
the process can admit any evidence that he likes, and that the X-rays
could become a part of the adjudication process.

Counsel may want to check me on tllmt. There is that bifurcation,

that split, if you will, in the program.
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Senator HasxeLL. Mr. Chairman, I wonder if I could comment on
this aspect of it.

I think that the posture is that basically the Labor Department has
been in a position of a judiciary. It is the position of this bill, it seems
to me, borne out by the facts, that the judiciary, if that is'the right
word, for the Labor Department, is heavily weighted against making
an% payments under the program.

he skeletal facts, it scems tc me, support that. You have results of
a thorough study of black lung by the K’ationnl Institute of Occupa-
tional Safety. We know their procedure using the autopsy is the only
way to be absolutely sure whether or not you have black lung.

Their chart prepared by the institute shows that after 20 years, 90
percent of the people have black lung, yet strangely enough of 97,000
af)plications made, there are only 3,500 bein paid. I think that the
thrust of this bill 1s that the folks administering the program are not
doing it even-handedly, and that it is about time that we kind of put a
little bit on the other side of the scales, and make it even.

I think that is about the posture.

| The CHalRMAN, That is an impressive statement, and an impressive
chart, :

Are you familiar with this chart{

IM? gap, I am familiar with those numbers. I have not seen the
chart.

The CuairMan. I am not familiar with it, either, but I think you
ought to look into it. I would like for you to see if this totals with your
information. . ,

If it is true that of those who have worked in a mine for 25 years or
more, that it be true that 95 percent of them, or over 90 fpercent, do
have black lung disease, then that just makes a great deal of difference,
it seems to me, and it does tremendously buttress the Senator’s case.

Sen;xtor Haxsex. Would the Senator yield for a question on that

oint -
P The CHAIRMAN. Yes. 7

Senator HanseN. I am sorry to be coming in late and to have missed
the testimony from our witnesses, but Senator Haskell, did you say
that this chart discloses that 90 percent of the persons—-I think you
used the figure 90 percent, did you not ¢

Senator HaskeLL. That chart is here, Senator. It was prepared by
the National Institute of Occupational Safety. It was from autopsics,
400 autopsies in the year 1971-72. I am informed—obviously, I am not
a doctor, so I cannot tell from my own knowledge—I am informed that
the autopsy is the only way that you can be absolutely sure whether a
person has black lung.

Based upon the rtopsies on these 400 people, the people who have
some degree of black lung are over 90 percent when they have worked
underground for 25 years. i

Senator Hansen. Would you make that statement again

Senator HaskeLL. The chart shows that, of those people who work
underground 21 to 25 years, over 90 percent of them have black lung
in one degree or another, Some obviously have it worse than others,
but all of them have black lung. Over 90 percent have black lung.
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-21 and 25 years, I woul

”

Yet, Senator, you see what has happened. This gentleman here said
that the claim aps)licat»ions have been filed for 97,000 claims, applica-
tions have been filed, and only 8,500 claims are being paid.

Assuming that this chart is right, and assuming that he is right on
the applications filed and the claims paid, something is wrong.

This is what the bill attempts to redress. ) )

Senator Hansen. Could I ask what prompted the autopsies being
performed on these 400 personsf

Senator HaskeLL, I am told it is part of a study of the whole prob-
lem of black lung. It has been a problem for many years. It was an

effort to make some kind of scientigc detormim_ttion. i
Senator Hansex. I would like to make this statement if I could,

Mr. Chairman. .

We have had underground mines in Wyoming, as most people know,
for a long time and we have had a number of black lunF cases. I per-
sonally processed every one who has written me and felt that he was

suffering from black lung. .
We have done our best, I can assure you, to see that they were given

the full benefits to which they were entitled. ‘
I am interested in how these 400 persons, upon whose bodies autop-
sies were performed, were chosen or selected. If a fair sampling was

taken from among every gerson who has worked underground between
have to say that that is a very impressive

statement. .
Maybe that is the case. I do not know.
If it is not the case, thenI think that it deserves further examination.

The Cramumax. I would like to ask this question about the chart.
This has four different categories. What is PMF? A certain percentage
of the people have PMF. What does that mean?

The “P” would probably be pulmonary. '

Mr. Reap. Pulmonary massive fibrosis.

The Cratrmax, That would be a severe case, I take it ¢

Mr, Rean. That would constitute complicated pneumoconiosis, There

is & presumption of total disability.
The CuaryMAN, There is another category, severe CW P, What would

that be?

Mr. WebEMEYER. Severe CWP{

The CuarmaN. Yes. What would that mean{

Severe CWP; what would that bef :

Mr.] WEDEMEYER. I do not believe that there is a medical definition,
as such.

. The Ciammax. I am told that means coal worker’s pneumoconiosis.
Black lung, right ¢ .

Mr. WEDEMEYER. Yes,

The Ciraryax. The next category is moderate CWP. That would
be moderate—that is a lawyer’s category, moderate—coal worker’s
pneumoconiosis. :

Mr. WeneMEYER, Medically, there are two categories.

The Cuarmax. Now, there is the other category, mild CWP, What

would yvou analyze that to be?
Mr. WebEMEYER. I would assume that would be the simple pneu-

moconiosis, the early stage of the disecase,
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The Ciamryax. Based upon the number of years, I see a lot of it is
accounted for by the mild CWP rather than the more severe cate-
gories, That would be 20 percent on the average, it seems, 25 years,
one-fifth of it would be in the mild area.

If this chart is an across-the-board sample of coal miners who have
passed away, it would still be, I think, very impressive evidence, even
if you discount the lower 20 percent, you have around 75 percent who
would have the more severe types. -

Senator FanNin. What ig the orpi?ni.zution? i )
Senator Haskerr. This is the National Institute of Occupational

Safety.

If glm chairman would permit, for the benefit of Senator Ilansen,
you asked certain questions that I cannot answer, as to how the au-
topsies were selecto?l. I think the evidence should be submitted for the
record. We can get that today, and submit it.*

Senator Havsex, T think that would be fine, Certainly, if these were
just random samplings of persons who have worked in a coal mine at
some time or another and it is disclosed that 90 percent of all of those
versons, if that is the figure that the Senator quoted, were found to
mve black lung if they had worked in a mine for not less than 21
years, I will certainly be a supporter of this legislation.

I know a lot of coal miners, In Rawlings, Wyo., we have a very big
mining population. Interestingly enough, about the time the so-called
captive mines closed down there, the other mines were opening.

The prediction of grass growing in the streets of Rock Springs never
came about because the city shifted from coal mining. I will say this.
I have attended funerals of good friends of mine down there who mined
for a long time. I have to state categorically I do not think most of

those were ever subjected to an autopsy.
Some of them died earlier, others lived a long time, like cigarette

smokers.

Mr. Reap. May I interject a point here ?

When workers’ compensation put this program in the system gen-
erally, it is not only the contraction of the disease, but the disabling
effects of the disease that comes to bear on whether you compensute or
not. It may be that in the early stages of the disease a miner may be
perfectly capable of continuing to work and desires to work by his
own choosing. In fact, this does occur,

Workers’ compensation generally is provided where theie is an occu-
pationally related disease that has a disabling effect. That tends to
come back on the Senator’s point about data.

Senator, we would like very much to look at this study. too. There
is some question, for example, whether you can determine disability by
an autopsy. You may tell the existence of the disease, but whether or
not that disease, in turn, had a disabling cffect on the employee is a
question that we must consider.

Senator Haskerw, It should not make him any better,

Mr. Rean. That is true. :

Senator Haxsex. I appreciate your observation. No one can argue
at all with the statement,

If an occupational disease, although it may not be as severe on some

»ersons as on others, does restrict the individual's ability to carn a liv-
ing, I think there can be no question that he is deserving of benefits.

*8ee p. 80.
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I would say also if it could be demonstrated on the basis of autop-
sies that the disease has shortened a person’s life, then may be that is
not contemplated in the laws that you are charged to administer.

It would scem to me that that is hard to prove, but if it could he
proven, I would be most sympathetic about granting benefits.

I have to say that simply to confer benefits on people solely on the
basis of their having worked in a mine seems not to me to be a very
objective test as to the incidence of black lung.

Mr. Rean. That is our view, Senator. Thank you.

The Cramrasran, Are you-through, Senator?

Senator Haxsex. One further thing.

I have been informed that there has been an examination of this
study made by the Committee on Labor and Public Welfare, who had
five lung specialists make an examination on this study. May I ask also

that that be included into the record ?
The Cua raax. Without objection.
[The material referred to foll :ws:]

UNIVERSITY OF CALIFORNIA, SAN DiIkGo,
SCHOOL OF MEDICINE, DEPARTMENT OF PATHOLOGY,
La Jolla, Calif., April 2, 1976.

Mr, DoNALD ROSENTHAL,
Dirksen Senate Office Building,
Washington, D.C,

Dear Dox : This is to follow up our telephone conversation today regarding the
National Coal Workers' Autopsy Study. There are four main points which should
be understood by anyone trying to make use of the data. 1) The NCWAS popu-
lation of miners is different from that of a controlled epidemiologic survey of
working miners and/or retired miners. An example of a controlled study would
be the ongoing National Study of Conl Workers' Pneumoconiosis which has
selected a representative sample for thorough epidemiologic and medical exami-
nations. There i8 no way I know of to reliably extrapolate the NCWAS data to
the whole population of coal miners. 2) Autopsy sampling of lung is not as com-
plete as an x-ray of the entirety of both lungs, as is done in the epidemiologic sur-
veys of living miners, It is not a random sampling of the lung for sure, and it is
probably blased towards the more severely diseased areas of the lung, as is speci-
fled in the official instructions of the NCWAS which were distributed to over 10,-
000 pathologists in this country in 1971, Of the more than 160 pathologists around
the country who have submitted cases to the NCWAS, there are probably no two
using exactly the same techniques for doing the autopsy or for sampling the
lungs for microscopic studies, much less for interpreting the findings. 8) The
arbitrary classification of CWP pathology which Drs, Gelderman and Walat and
I used in our study of lung cancer does not bear any relationship (necessarily)
to the well-established x-ray categories for pneumoconioses nor to any effects
on preliminary function, disability or life expectancy. These data would have to
be tested using patients on whom suitable physiologic studies would be performed
prior to nutopsy. 4) At present, there is no accepted definition for CWP pathology,
especially regarding its quantitative assessment and any possible relationship to
disability or death, except in the cases of complicated CWP, also known as pro-
gressive massive fibrosts, NIOSH has done some preliminary work on this prob-
lem and a preliminary report was presented to the Coal Mine Health Research
Committee in June, 1865. Dr. Jerome Kleinerman in Cleveland is presently in
charge of the task force working on these standards for CWP pathology.

As I mentioned, I have just received some further data from the autopsy
study regarding analysis of 1,299 cases, of which the 400 you have had reference
to are a part. At autopsy, C\WP was mentioned 1,175 times and was consldered
to be the primary cause of death in 38 of those cases. On death certificates for
these same patients, CWP was mentioned 614 times and was listed as the primary
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cause of death 132 times, The discrepancy indicates lack of criteria at present for
determining at autopsy when death is due to CWP. ]

1 hope this information will be of some use to you. Please do not hesitate to
contact me for further details or clarification,

Sincerely, -
' JERROLD L. ABRAHAM, M.D,

The Cuarrman. Thank you very much, gentlemen.
[The prepared statement of Mr. Read follows:]

( PREPARED STATEMENT oF JoHN C. Bun,.- ABBISTANT SECRETARY OF LABOR

Mr. Chairman and Members of the Committee: We appreciate this opportunity
to present to you the views of the Deparment of Labor on H.R. 10760, the Black
Lung Benefits Reform Act of 1976, as reported by the Senate Committee on Labor
and Public Welfare, Accompanying me are Robert Wedemeyer, Acting Assoclate
Director of the Division of Coal Mine Workers’ Compensation, and Mark Solo-
mons, Counsel for Black Lung in the Solicitor's Office.

At the outset, I would like to emphasize that the Department of Labor shares
the Congressional concern regarding the welfare of miners who have contracted
black lung and of their families. The crippling and fatal effects of this disease
are well known. In administering our responsibilities under the present law, we
exert every effort to assure that miners and their survivors are treated fairly,
equitably, and sympathetically in adjudicating their claims for benefits.

Under the present program, which ig to terminate in 1981, the Federal gov-
ernment pays benefits to all persons who flled a successful claim prior to July 1,
1978. In the case of those miners or their survivors who filed after that date,

-the Federal government pays benefits from July 1, 1978 to January 1, 1074 and
after that date only if no responsible coal operator can be found. A responsible
conl operator has been defined in the regulations to be the last coal mine operator
for whom the miner has worked a cumulative one year period. The present law
contains presumptions, both rebuttable and irrebuttable, that make it easier for
the claimant to prove his case. The claimant has to show total disability due
to pneumoconiosis; or his survivor has to show that the miner was totally dis-
abled by pneumoconiosis at the time of his death or that his death was due to
pneumoconiosis.

A fundamental part of this program, and indeed of every workers' compensa-
tion program, is the use of reliable evidence and medical judgment to adjudicate
a claim for benefits. Such tests as x-rays, and pulmonary function studies, as
well as a physician's judgment of an occupational relationship, provide the
basis for adjudication of claims and, thereby, the integrity of the program. This
is a remedial program designed, without the proof of fault, to compensate only
those workers who are, after careful diagnosis, determined to have a totally dis-
abling disease called “pneumoconiosis.”

The bill before you today would make significant changes in the administra-
tion and claims adjudication of the present program. H.R., 10760 creates a trust
fund that would pay black lung benefits to claimants who filed after June 80,
1973 for which no responsible operator can be found. The burden of paying
these claims would shift to the coal industry. Where the claimant’s last re-
sponsible coal mine employer can be found, present procedures which assign

‘ . liability to that operator would be continued. In cases where no such lability
can be established, the trust fund, financed by assessments—in effect, taxes on
production—on all coal operators, would be liable for benefits. For those claims
paid by the goverhment after December 31, 1978, the government would be
reimbursed by the fund; the fund would also reimburse the government for all
administrative costs that the government will incur in administering the Act
in the future,

The trust fund would be administered by the Secretary of Labor, while the
Secretary of Treasury would be responsible for certain investment decisions.
It would be financed initially by a repayable advance from the Federal treasury.
The Secretary of Labor would classify coal mine operators by the type of opera-
tion, taking Into consideration productivity and other factors, and would assess
the industry, by classification, on a uniform per ton of coal basis.

In addition to creating a trust fund, the bill also reduces the evidentiary
standards necessary to establish entitlement for the payment of benefits. The

bill:

<
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Removesa the three year statute of limitations on survivors' claims so that
no matter when the miner died, the survivor would be eligible to file a claim
for benefits, " : .

Automatically entitles the survivor of a miner to benefits if the miner
had worked 25 years in the coal mines prior to enactment of this bill, unless
it is established, with the burden on the government, that at the time of
hisldelt;th the miner was not partlally or totally disabled due to pneumo-
coniosis,

Automatically entitles a lving miner to benefits if the miner has worked
25 years in the mines at the time of flling and if the miner is partially or
totally disabled due to pneumoconiosis.

Prohibits the rereading by the government of x-rays to determine whether
an initial reading was correct if the {nitial reading was by a Board-
eligible or Board-certified radiologist and the x-ray was of acceptable qual-
ity unless the government had reuson to expect fraud.

Increases the welght given to non-medical affidavits &g the sole evidence
to support the case of the survivor of a deceased miner.

Changes the 1981 termination date of the preesnt part C program to make
only new claims’ eligibility terminate in 1981 ; we understand there may be an
amendment offered which would go even further and make this a permanent

program,
For a number of reasons, the Department of Labor strongly opposes this bill,
We do not believe that a trust fund is an appropriate mechanism- for the delivery

. of benefits under this program. Moreover, we do not agree with those provisions

I\lvhlch would relax significantly the present qualitications for entitlement to bene-
ts, .

The total cost of the new provisions to the Black Lung Act made by H.R.
10760, including accumulated liability for claimg already filed, we estimate to be
between $131 and $271 million in FY 1077 this represents between a five and ten

fold increase in the cost of the prograni over current costs, :

Assuming that individal operators have been or will he found respounsible in
50% of the cases, the trust fund will then assume llability for 50% of the cost
or between $65 and $183 million in FY 1077. In addition, since the Hability for
the cost of benefits under the current program is estimated at $30.1 million in
that period, the trust fund will have to pay 15 million (50%) of the current
costs. Thus, the total cost to the fund for I'Y 10877 is estimated at between $80
and $150 million. This includes all administrative costs except the adminlstrative
costs of the refiling of approximately 200,000 Soclal Security Administration
denials, which we cannot estimate at this time, The full amount, $80 million to
$150 milllon (plus the unestimated administrative costs) will have to be ad-
vanced to the trust fund by the government,

In establishing the rate of nssessment for operators to pay to the trust fund,
the Secretary of Labor s directed to classify each type of coal mine operation,
and to establish a rate of assessment per ton of coal mined for each class of coal
mine, on an “‘equitable basis”, taking into account such “appropriate” factors as
the productivity of the class of coal mine operation. Based on the estimates above,
each coal operator, if all are assessed equally, will have to pay the trust fund
between 18 cents and 28 cents per toh of coal. This does not include the cost to
the individual operators of being ruled “responsible”, nor does it include the
unestimated administrative costs, This increased cost comes at a time when there
iy an increasing reliance on conl as a source of energy. Much of this added cost
will, no doubt, be passed on to the consumer. L

\Vhile the proposed trust fund represents an innovation in the funding of bene-
fits for the black lung program, we beHeve that there are rerious problems with
xuch an approach. In the first place, a trust fund, which will be operative for the
forseeable future, would create substantial problems for a relutegration of black
lung into improved workers' compensation systems at the State level. As origl-
nally enacted, thé Federal black lung program was a temporary measure to

"nddrexs the specinl problems created by one occupational diseave inn one segment

of {ndustry, At that time, it was envisoned that the Federal program would
terminate and that eventually black lung claimants would be brought within the
State workers' compensation systems, This has not happened. Instend, the pro-
gram was extended by amendments in 1972, and it Is now proposed that Federal
lnvolvfement will not only continue, but will be institutionalized by means of the
trust fund. ’

<
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In the second place, we are concerned about the precedential effect of the
creation of a trust fund to deal with one particular occupationally-related
diseascs. Black lung is only one among a large and increasing number of known
occupational diseases, The detection, prevention, and compensation of these
diseases present very complex problems to Federal and State benefit programs
which are presently the subject of study Uy the Interdepartmental Workers'
Compensation Task Force, In addition, there are concentrated efforts being
made to encourage the States to Improve their compensation systems and to
provide complete coverage of occupational diseases.

We strongly believe that further consideration is necessary in arriving at vi-
able approaches to the problems of compensation for occuputional diseases and
that the piecemeal approach to occupational diseases offered by this bill is not
useful at this time, The need for the comprehensive and systematic development
of improvements in the entire area cannot bé overemphasized. Occupational
disense 1s a problem of growing concern, national in scope, and affecting the lives
and well-heing of millions of American workers and thelr families. 1n our view,
these problems of occupational disease must be considered systematically and
comprehensively, and further fragmentation should be avoided.

‘A8 T previousty indfeated, it i not only the trust fund provisions that cause
us concern about this bill, Also at Issue are the relaxed eligibility and eviden-
tary standards which, among other things, would fncrease the cost of benefits

~and as a consequence the size of the proposed trust fund,

Under the bill, minera would be entitled to black lung benefits after working
23 years in conl mines upon a showing of partial or total disability due to pneu-
moconiosis., This prevision represents a dilution of present elighblty crteria. For
the first tline, a concept of partial disability is being introduced into the black
lung program. Since under black lung there i8 only one level of Lenefits, a per-
son suffering only partial disability would receive the same level of benefits as
one who was totally disabled.

In addition, survivors of a deceased miner would be entitled to benefits under
this bill if the miner had worked in the coal mines for 23 years prior to enact-
ment of the bill, unless it is established by the Government that the miner at the
time of his death was not partially or totally disabled due to pneumoconiosis,
This limitation upon the survivors' entitlement would, as a practical matter, he
of Hmited utllity. Rather, the entitlement would be very close to automatle in
most cases, since the hurden of establishing that there was no disability would
be extremely difficult to meet, As a result, benefits would be pald where there
may be only the most tenuous connection between compensation provided by the
Act and an occupationally related disability, This approach s contradictory to
basie workers' compensation principles, and sets a precedent which would be

" most fnappropriate for a remedial compensatory system.

The x-ray rereading provision of the bill in effect prohibits rereading of an
x-ray if the original x-ray was read by a Board-eligible or Board-certified
radiologlst and is of acceptable quality. Only if there is reason to believe that
a claim has been fraudulently presented would there be an exception to this
prohibition, ‘This type of provision I8 inconsistent with sound procedures for
evaluation of vital medieal evidence. Such u provision will result in a substan-
tal fncrease in benefit awards for clatms of doubtfnl validity, and Increase the
costs of the program. It must also be recognized that untlf recently medical
schools did not inclnde coal workers® pneumoconiosis as part of thelir curriculum.
Thus, particularly outside the Appalachian States, even radiologists are not
always capable of making accurate readings of x-rays to detect black lung.

This x-ray rereading provision also sets an unacceptable precedent for workers'
compensation adjudicatory processes. Under the bill, the initial fleld reading
may be the only admissible evidence (if done by a Board-eligible or Board-
certified radlologist) unless, in the Depurtment's judgment, the x-ray is not of
acceptable quality, In order for the Department to make the acceptability de-
terminaton, it 18 necessary for the x-ray to be submitted to a qualified reader. -
At the time the reader determineés the ncceptability of the quality of the x-ray,
he will also know If the x-ray in his Judgment shows pnemmoconiosis, Yet while
his decislon on acceptability is admissible in the adjudicatory process, his judg-
ment on penuimoconiosfs is not, Thug a marked anomaly is created which serlously
affects the process by which the validity of claims for benefits {8 determined.

. Further, since the provision would ¢call for reexamination for all denled part
C'claims and refiling of part B clalms, x-rayas that had been determined by an

established expert to show no pneumoconiosis would have to be discarded and the

claim might have to be paid on the basig¢ of already impeached evidence.

[3
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Another provision of the bill which causes us concern requires that the Depart-
ment of Labor entertain clajims from miners still employed in the mines wbo
have worked ten years in coal mines, have x-ray evidence of the development of
pheumoconiosis, or would be eligible for trunsfer to a position of reduced con-
centrations of respirable dust (under section 203 of the Federal Coal Mine Ilealth
and Safety Act), lhe Department of Labor then would notity the miuer ay to
entitlements to benefits, In effect, the Department would be required to issue
advisory opinions, which would themselves require virtually a full adjudicatory
process for each claim thus received. This requirement as well as several of the

- other provisions of the bill, would place a serious administrative burden on a

progran which already has an inherently complex and diflicult adjudication proc-

ess to manage, ‘ .
In summary, therefore, the Department of Labor must oppoge this bill. The

creation of a trust fund at this time would be inadvisable, In many respects,
workers' compensation as a whole {s in a perfod of reexamiunation and transition.
The ongoing work of the Interdepartmental Workers' Compensation Task
Force points fo the need for a comprehensive and systematic appronch to occu-
pational diseaxe as n whole, and to the larger question of the best way to im-
prove the present workers’ compensation systems, A trust fund approach could
not only have adverse precedential impact, inviting stmilar proposals for hand-
ling compensation problems for other discases, but would also represent the kind
of fragmentation which would be difficult to undo should occupational disease

coverage as a whole move in a different direction, .

The relaxed entitlements provisions of this bill represent an undesirable shift
away from the remedial purposes of workers' compensation toward a pension-
oriented system. The combined fmpact of these measures on future, systematic
fmprovements to workers' compensation systems could be extremely adverse.
This bill in the aggregate does lttle to improve the plight of the coal miner who
has contracted pneumoconiosis; at the same thne it requires the payment of
benefits to miners who wil not have provided what we presently 1egard as suffi-

cient proof of disability, . !
Thank-you. My collengues und I would be happy to respond to any questions

you may have, : . . .
The Crnamryrax, Next, we will call Mr, Carl Bagge. president of the
National Coal Association. ~ ' »

STATEMENT OF CARL E. BAGGE, PRESIDENT OF THE NATIONAL
COAL ASSOCIATION, ACCOMPANIED BY JOHN GIBSON, LEGISLA-
TIVE REPRESENTATIVE, NATIONAL COAL ASSQCIATION AND
ROBERT BEIN, JOHNSON & HIGGINS, NEW YORK. CITY .

Mr. Bacek. Mr, Chairman, members of the committee, T am Carl E.
Bagge, president of the National Coal Association. I am acéompanied
thig morning' by Mr. John Gibson, a legislative representative for the
National Conl Association und Mr. Robert Bein of the actuarial firm
of Johnson & Higgins of New York City. Lo o

We appreciate the opportunity afforded us by this committee to pre-
sent our views on IH? 10760, the Black Lung Benefits Reform
Amendment of 1976,

I realize that the primary concern of this committee ig with the trust
fund and tax provisions of this measure and it is therefore on those
subjects that T shall focus the major part of my testimony today.

y way of background, I believe it would be helpful to the com-
mittee for me to give a brief explanation of the coal industry’s position

“on this. measure. We are opposed to any amendments.to the existing
‘black Iung law. There is no need for Congress to change the existin

8

law and there is no evidence that legitimate victims of coal workers
pneunioconiosis are not now receiving benefits, -

:

+ R !
. P . Coe : &



Fii

84

- Indeed, as the report of the Committee on La

vel nillion claimants have qualified for benefits

under the existing program. That figure represents an approval rate

of over 60 percent and the total annual black

are now about $1 billion annually. .
Furthermore, under existing law, individual coal companies are

* points out, over half a )

responsible for paying claimants for w
responsible, A leading independe

zins, of New York Cit
Sillbe A

="

bor and Public Welfare -

lung benefits payments

hich they can be shown to be
nt actuarial firm, Johnson and Hig-

estimate that this existing potential liability

e about §1 billion, once all claims are settled ' ,
This bill proposes to extend benefits of the program to a number of

wdrkers who are not now entitled to benefits.
Ty or respiratory impairment arising out of

affected by any pulmona

coal mining andl

Years prior to 1981 is entit
Any survivor of a mine

is entitled to benefits prov
would not have been entitl

All workers who come

led to benefits.

Any coal miner who is

who has worked in coal mining for more than 25

r who has worked over 25 years in coal mining

into contact with coal

ided that there is no evidence that the miner
ed to black lung benefits,

are entitled to benefits, "

including surface miners, These miners are covered in spite. of the
fact that the Appalachian Laboratory. for Occupational Respiratory
Diseases has recently concluded that there is
of black lung disease among surface miners,

benefits to the branches

viously liable and who have already pai

virtually no incidence

Finally, the coal industry would be liable for retroactive payment of
of the Federal Government who were pre-

d these claims, The industry

liability would be financed either by individual coal companies or by

& fund which is financed

We believe it is bad pu

b{, contributions fro

n all coal operators.

lic policy to creaté a revolutionary new.

program which gives occupational disease benefits to people who are

not victims of the disease.and which

taxes an industry to finance an

obligation which the Federal Goverpment clear]y assumed 7 years

ago and reaffirmed 5 yearsago, o
The coal industry is opposed to this entitlen

that it would create an unwise and potentially

affecting all American industry. . o .
With respect to the specific concerns of the Finance Committes, H.R.

10760 enacts a tax on a single industy

of this tax be paid into

First, if this type o
it could be applied to ot

this year by the National Acade

lung claimants, This ,fproccd

Jent concept énd believes

far-reaching precedent,

'y and directs that the proceeds

a fund which will compensate certain black

ure raises two serious policy questions,
program is justified in the coal minin industry,

her industries. In a report published earlier

my of Sciences entitled, “Mineral

Resources and the Environment, Sup{)lementa_r Report: Coal Work-
[}

crs’ Pneumoconiosis, Me

tions,” the Academy addressed this

dical Considerations,

me Social Implica-

very issue when it stated:

It either of these alternatives were chosen (granting compensation as a reward
pensating any respiratory impairment suffered b

coal miners), it would be reasonable to suggest that similar benefits be exten

for haxardous work or com

to workerd in other occupations wh

to the lungs than coal mining.

e

.
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ich may e equally or ~ven more basardous
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A partial list of such beneficlaries might include workers in cotton milis,
asbesios workers, hard rock miners, coke over workers and steel workers; these
workers are subject to a variety of occupationally-related diseases of the lungs:
sllicosis, berylliosix, aluminosls, talc pneumoconiosis, and so forth, in addition

-

.to the assaults of aging aud other environmental stress.

- priations and Budget Committees, the Congressional Budget

' eon'brollinfz the size and cost of the program. .

¥

s .

. . . it (such benefits) were extended to workers in other industries, the costs
might range from $20 to. $100 billion annually. Undoubtedly, they would force
new and fundamental decisions on soclety regarding pension and benefit
programs, ‘ '

The point made by this study is that the precedent established by this

- tax on the coal industry, if applied to how we a8 a nation are going

to handle industrial discase, would cost our society up to $100 billion
annually. That is the precedential effect of our moving in an entirely
revolutionary way in handling industrial disease in this Nation, '

While H.R. 10760 does not impose all black lung liability on the
fund, it sets a precedent which clearly has far-reaching implications.
It could be duplicated in the form of a series of potentially costly
single-industry-single-disease compensation programs, If these pro-
grams were structured as the one in H.R. 10760 originally was, then
the costs projected in the NAS report are clearly within the realm
of possibility.

he $100 billion figure is not that farfetched.

We think there i8 another significant implication to this proposal
which should concern the committee, H.R. 10760 is a blueprint for a
series of uncontrolled and unacconntable single-industry income sup-
g}ement ‘programs. These programs wwonld be financed by Federal

xes but would be outside the scrutiny of the agencies of the executive
and legislative branches whose function it is to scrutinize the collec- -
tion and expenditure of Federal funds—this committee, the A(g&ro-ﬁ

ce,
and the Office of Management and Budget.

These programs would be outside of the scrutiny of the established
dgencies of Congress and of the administration which affect tax
policies. ' - .

The trust fund in H.R. 10760 would be such a unique tax funding
apparatus. It is financed by charges on copl operators—thesc are clear]
taxes, although they are not so labeled. The Federal government will
for;)tilnue to approve black lung claims, but will have no financial

iability. o o

Tho 1yndust , either as individual com{mnies or through the fund,
will have all the financial liability, but will be barred from participat-
infr int the claims.approval process. ' .

. By separating the authority to approve claims .from the natural
réstraint resulting from the obligation to pay the claims approved,
H.R. 10760 has also removed an essential element in the system for

The bill removes another in:{)ortant clement in the control system,
the element of accountability. Although this program is mandated by
the Federal Government and financed, in part, by federally raised
money, it is not snb&lect to Federal scrutiny due to the fact that it is .
entirely paid for by the coal industry. - ¢ .. - -

.

104188 0161 .
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iAlthough- the trust fund is held and managed nominally by the
Secretaries of Labor, HEW, and Treasury, all costs, including admin-
istrative costs, are borne by the conl industry. .
I'here is no reason and no incentive for the Federal Government to
supervise the program and keep it reasonable in size, ‘
‘his result seems to be particularly ‘unfortunate in light of the
congressional budget process which is a laudable attempt by Congress
to control and manage Federal spending. IL.R. 10760 is a perfect way

_ tocircumvent this entire process.

In conclusion, T believe it important that this committee focus on
those provisions of this proposed legislation which, in my view, con-
stitute a form of tax legislation which is both historically unique and
fundamentally inequitable, ‘The bill proposed the creation of a trust
fund, to be funded wholly by industry contributions and, at the same
time, administered wholly by the Government. : .

In this respeet, this established new law, contrary to the report of
the Sepate Labor and i-ub ic Welfare Committee which states that
ILR. 10760 does no more than restate “the intent of Congress, both
expressed and implied, that accompanied the 1972 amendment.”

I'he new trust flund, contrary to existing law, would:

Impose on the coal industry liability where no responsible coal
operator can be identified for paying benefits to claimants. .

Impose on the conl mdustry lability whether in the language of
the bill, the “operator linble for such benefits has not obtained a (black
lung insurance) policy or contract of insurance, or.(has) qualified
foraself-insurance * * *.” : _

Impose on the coal industry liability where, again in the words of
the bill, the coal operator “has not paid (black lmg) benefit within
30 days of an initinl determination by the Secretary * % *.”

In short, this new tax on the responsible members of the coal indus-
try would be increased, through' trust fund assessments, in direct
proportion to the failure of some operators to (1) either obtain black
lnng insurance, or (2) become a self-insurer, or (3) pay claims
assessed agninst them by the Sccretary within the 30 days.

Additionally, and most. importantly, the bill provides, in the worda
of the Labor Committee, thay the responsible operators “will have no
right to litigate any questions concerning the assignment of claims
to the Fund or the payment of benefits ont of the Fund's assets.”

These provisions are tantamont to a new method of taxation under
which an individual's effective tax rafo is increased if his neighbor
fails to either pay, or arrange for the payment of, his taxes. Indeed,
under the proposed bill, the coal industry would be unable to contest.
tfho dpropriety of the Secretary’s assignment of such claims to the

und. .
Also, although this measure would require that all coal xpi'né oper-
ators pay assessments into this trust fund, nowhere does it provide
for participation by operators in the process whereby assessments
will be made, claims will be paid, or liability nssigned to the fund b
the Secrctary of Labor, The bill, in effect, wonld result in action whie
deprives citizens of their property without & prior évidentiary type
hearing by the Government. o ‘ 5

SN,
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In mf' view, it is not an overstatement to characterize these aspects
of the legislation as not only inequitable but contrary to the tradi-
tional concepts of due process.

My, Chairiun st sucuixas of this committee, we hope you will
recommend to the Senate that the trust fund provisions be stricken
from this bill, For the reasons set out above, we believe the taxation
scheme contained in H.R, 10760 would be an unfortunate and revolu-
tionury precedent for a comprehensive and expensive income supple-
ment program entirely beyond the control of its congressional creators.

‘Thank you very much.

The Cuairaan. Senator IHaskell ?

Senator IaskrLw, I have one question,

Mr. Bagge, is it your position that the industry should not pay for
black lung? ‘

w1l 13AG0E. No, sir, '

Our position is that miners who have disabilities resulting from coal
worker’s pneumoconiosis should be compensated. In 1969, in the Mine
Health and Safety Act that set up this program ordained that we shall
climinate the basts for black Tung by reducing dust to the level of 2
milligrams per cubic meter of air in the mines, As an industry, we
have been spending hundreds of millions of dollars to comply with
that requiremnet.

We believe we are, and the studies of the Government document we
are, complying and we have eliminated the basis for this tragic and
erippling disease.

We beneve, with respect to the men who were exposed to the dust
in the past, they should be compensated. We believe the existing
program, which is funded at approximately $1 billion a year, is
adequately handling in a conscientious and, we think, responsible
way, the legitimate claims of men disabled from the disease.

We support the objectives of that legislation.

Senator ITaskerr. What confuses me, you apparently feel your
industry should pay for this disease which you characterize, and
properly so, as a tragic and crippling disease, yet the gentleman
from the Labor Department said t}mt. only approximately & percent
of the black lung claims were being paid by the industry, and the
balance by the Federal Government, which means all the taxpayers.

What we are trying to do in this bill is do what we feel is proper,
have the industry pay for the claims,

Do you follow? ‘

Mr, Bagar. I follow. 4

Congress, when it set -up‘this program, Senator ITaskell, in its
wisdom, determined that the American public had benefited from
lowg;' rates, clectric rates, when our society had not recognized this
problem, ‘

: Therefore, they assumed, as a matter of public Polioy. the economic
consequences of this disease. That was the rationale of this legislation.

It was reaffirmed with the amendments in 1972. We think this was
n responsible position. This is the approach Congress took to it,
providing, however, that we should take the claims of the incidence
of the disease in the future.
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We have assumed this responsibility, and under present law, still
continue to have them. . '

Senator HaskeLr. Thank you.

. The CualrMAN. Senator Fanninf .

Senator FanniN. Thank you, Mr. Chairman. :

Mr. Bagge, on the first page of your statement, you say,

There is no need to change the existing law, and there is no evidence that
legitimate victims of coal workers pneumoconiosis are not now receiving benefits.
Indeed, as the Report of the Committee on Labor and Public Welfare points
out, over half a million claimants have qualified for benefits under the existing
program.

You heard the comment of the witnesses from the Labor Depart-
ment. I think we are confusing statistics.

Is it not correct we are getting statistics on what is involved, as
far as the Labor Department is concerned, confused with what is
involved as far as the other departmentsf? . -

" Mr. Bagoe. That is correct.

Senator Fan~in, I think we should clarify that. :

As you say, that represénts an approval rate of over 60 percent,
and the total annual black lung benefits total now $1 billion annually.

Mr. Bagée. $1 billion annually in the aggregate, in the program
today. Our position is sincerely that we believe that the men affected
by this are being compensated today, and see no basis, in terms of
statistics. , .

If I may take the opportunity to respond to some matters raised
earlier in this hearing—I feel constrained to do this—I think the
focus of this committee is on the tax aspect of the bill. I'would like,
if I may, in response to the discussion of incidence rate, to refer the
committee to my testimony before the Senate Labor Committee earlier
this year and a study by the National Academy of Sciences which,
unlike a study of 400 autopsies, takes the incidence of coal workers’
pneumoconijosis across the board, region by region, and shows how
the incidence occurs based on the number of years worked in the
mines, and then it attempts to show that there are three different
stages of pneumoconiosis, that 2.1 percent is the aggravated and
advanced stage. .

If I could, I would like to insert it in the record—it is only two
pages. I think it would illuminate the bronder picture of the incidence
of this, b takinﬁ appendix A and ai)pendix B to a study released
this year by the National Academy of Sciences that shows precisely
with categories, 10 to 10 years of exposure, 20 to 29, 30 to 89 and over
40 years, and it does not show anything like a 90-percent incidence
factor, Senator Haskell referred to earlier.
~ The CuamrMaN. What does it show ,

Mr, Baaog. Let me, if I mai—-—-—-.- ‘ .

"The. Cuiamrman. I will ask that it appear in the record of these
hearings, because it ought to be in our hearing as well for people
to lool‘:!sn’lt and draw their own conclusion.

[The study to be furnished follows:]
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SALIENT STATISTICS OF LIGNITE MINING, BY STATES—~UNDERGROUND HINS (NO UNDERGROUND EXPERIENCE):
STRIP MINES \

1970 wn 1972 1973 1974

Toxss: ’
Number of mines. . ... . [ 3 3 4
oducti = Y 3 us,«w 94,000 7,684,000

AVOTBEO VRIUO PO ION. oo oo ceeerccoeeeneavaesnsnennesnsnsneoanen

Number of mowls and draglines........... S - 14
Average number of men working daily. vone cave 2!? gg
Romber of mon.dors wotead e .. " o 900 %000
AVOTOEO LONS DOT BN POF 08)-enneeenroemmmereeooeom s sosn o eeomnnan g! 100,75 80.50

Shipments om nite from the mine:
Shipped by H el wvoasamnas . U meenezsansue
340,000 " 244, 060" 254, 006

swab tmck....................................,.......-..

L S ST .o
Mine-mouth generating plants. - ____ 20 0 0 01 T 0 TT Tl TTT LT, 808,0007 76, 700,000 7, 426, 000

Totol. o cnoeinernricmneenroncnaciranneramienen e oeanaeensonoes & 045,000 6,044,000 7,684,000

Tota, il States:

UMbOT Of MIMS. .. ..cvvinenvrncrevoncnenn 22 19 17 18
odoclion( l 000 swzooo 10,999,000 14, 164 15,478,

Average value pe $1.88  $1.93  eghoa agh )
Number of shovoh ml draghl 332 49 4]
Average number of men workin, ; 847 502 - 686
R oaedars worha v 00 700  uumE  unee 1900
['] worked........... vevere 0 y
Av:.ru; tons unga'u POIORY ceernenennnann 7,02 83.94 fs?gg 9,70 845
ﬂslpmonn of ugnm from the mine:

Shipped by u' 587,000 3,411, 54, 4,018, 000 000
R A Rl aE e e
Mm-mom m‘ﬁi.‘t'nﬁ.‘i&h’utitiiiti’.:: 460,000 2,708,000 6,962, 9,696,000 11,172,000

YO e eensnemcesoremnmnsnneceenmans 5 963,000 6,402,000 w,m.ooo 14,164,000 18,478, 000

1 Includes cos! m«a st mines directly w raftroad em md hauled by trucks to railroad Mtw.

§ Includes coal used st mine for
t.r':mmmm' mim int mwm or tram,
nm f“& Toxss :

0 Ca be estimet
W--Withheld to nvold disciosing individeal company data

heat, nto beshive coke st mine, used by mine employees, used
n miou. and mmm from mine to pdm of use by coaveyor of tram, {910-73 figures exclude eod

od [T mln per ton; Is not upomw Yom and Montans,

¥
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FUEL AND Powrs Goxwmxou FACTORS

A British thermal unit (Btu) is the umount of heat required to raise the tem-
perature of one pound of water one degree Fahrenhelt.

The Btu value of the various components within any one general class of min-
eral fuel, e.g., coal, oll and gas, can vary considerably depending on the physical
properties in each component. For example, the term “bituminovy coal,” with an
accompanying weighted average Btu value peér ton, is often employed to include an
‘overall weighted average Btu for bituminous coal, sub-bituminous coal and lig-
nite. The heating value of these coals van vary from some 6,000 Btu per ton of
lignite to over 14,000 Btu per ton of bituminous coal. The Btu values of the
_various components which make up the general cabexories of crude ofl and na-
tural gas can vary from one producing well to another. -

The U.8. Bureau of Mines (BOM) has revised some of the weighted average
Btu values previously used in estimating the annual Btu value of U.S. production
and consumption of mineral fuels, hydroelectricity and electricity from nuclear
power. In some instances, for the period 1085-1971, the Btu values vary annually.
The following data show the weighted average Btu values used by BOM in com-
puting energy values in Btu equivalents, for the years 1968-1975 (for 1967 and

prior years see Data Book, 1072 Edltlon)
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Petroleum products; Btu/bdarrel
Natural gasoline - 4, 620, 000
Liquetied gases...... i e 4. 011, 000
Gasoline (including aviation).... r——————— - 5, 248. 000
Special napbtha..... ————————————— 8, 248, 000
Jet tuel, naphtha-type 3, 853, 000
Jet fuel, kerosine-type. 5, 670, 000
Kerosine ; . 8, 670, 000
Distillate fuel ollecmcanuana- - ———— . 5, 825, 000
Residual fuel ofl.. S ———— - 0,287,000
Still gas.. - - 6, 000, 000
Lubricants . . e U, 063, 000
Waxes coecaen ——— wrnnmen D, 58T, 000
PetroleUm COK@amewmvnccceranercnrenaneansantnmeeenemee 6, 024, 000
Asphalt and road oil - 8, 684, 000

Bituminous coal and ligniie.~Welghted average British thermal unlt values are
hased on exports and consumption in the electricity generation and industrial
sectors. Prior to 19635, 26,200,000 Btu/short ton is used. -

Crude petroleum.—The average Btu value of crude oil is based upon an approxi-
mate APl gravity of 36°, which is generally accepted as the average gravity of
crude ofl produced In the United States.

Natural gas, wet.~For 1964 and prior years the gross production is multiplied
by 1,075 Btu per cublc foot minus the volume of gas used for repressuring, vented,
or flared multiplied by 1,035 Btu per cubic foot, The new basis consists of the dry
natural gns production which excludes gas used for repressuring, vented, or flared
multiplied by the Btu rate for each year shown to which is added the computed
energy equivalent of the heat value of natural gas liquids production.

Natural gus, dry.—For 1064 and prior years, the conversion factor used is
1,035 Btu per cubic foot. Data for 1065-74 18 based on information obtained from’

the American Gag Association. .
Natural gas liquids—¥For 1964 and prior years, a welghted average Btu based
on production is used, derived by converting natural gasoline and cycle products
at 110,000 Btu per gallon and LP-gas; including ethane, at 93,000 Btu per gallon.
The new procedure differs by converting the ethane production separately at

73,390 Btu per gallon,

Mr. Bagee. I did not know the committee was going to get into the
substance of the issue, .

The Ciamaran. Give us your interpretation of it.

Mr. Bagee. What this study shows, and the chart shows, Senator—
let us take the 20- to 20-year category here, because in the House
bill, that provides an absolute entitlement for 25 years, period. That
has been moderated here in the Senate somewhat in the Labor
Committee, ’ :

Let’s take the 20 to 20 category because that seems to be the focus
of the committee because of the 25-year entitlement concept.

What this study shows is that the highest incidence for miners
working up to less than 30 years in the mine, in anthracite, where we
have the real problem—-

The Cuairyay., Twenty years in the mine! '

Mr. Baaor, Twenty to twenty-nine; appendix B of the National
Academy of Sciences report. This national study indicates that the
incidence rate is highest in the anthracite region of Pennsylvania
where for miners working between 20 and 29 years, the incidence rate
is up to G0 to 63 percent. In the Appalachian avea, undergronnd Ap-
pulachini area, the incidence js about 40 percent—I am reading here
across; T cannot be that precise~<about 43 percent,

In the-Midwest, the incidence factor for the same men working up
to less thun 30 years in the mine, over 20, but under 29, is approxi-

.

mately 20 percent. In the Midwest it is 20 percent.
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In the West, the incidence—it looks like it is 19 percent,

Keep in mind, Senator, that the incidence is different vegion by
region. Appendix A shows the incidence with respect to Anthracite
in Aﬁpulac hia, Midwest and the West, for progressive massive fibrosis
which is category three, which is the disabling form of the.disease.
}:‘or anthracite it is 14.3 percent of the total incidence in a disabling

orm,

In the Appalachia region, it is 2.1 percent. In the Midwest it is
2.9 percent, In the West, there is no incidence at all of the progressive
massive fibrosis, which is a disabling form of the disease, and I think
this will give a broader perspective, Senator, on the total incidence
of the disease, regiona]}y and also with respect to the various
categories.

Categories one and two are an entirely different sitiiation than
progressive massive fibrosis where the man is totally disabled.

As I say, we cannot legislate coal policy based on anthracite, because
anthracite is not, unfortunately, a significant factor in our total coal
production today.

The Cuarraax, Would it be a higher or a less percent with regard
to bituminous?

Mr. Bagee. In bituminous, it is substantially lower. The problem
is, based on these statisties, that in the bituminous mines, in the West
and the Midwest, even in Appalachia, we do not have anywhere near
the incidence that there is in the anthracite region. It drops down.

The PMF category goes down to 2.9 in the Midwest. I say we cannot
legislate social policy based on one form of coal in one region from
a sector of the mdustry that today is not that significant.

We are not producing much anthracite coal in Pennsylvania today,
Senator. All T am pleading for is do not make social policy based on
anthracite and on the incidences of black lung in the past.

We, as an industry. have cleaned up our mines. You legislated that
i;x 1!1)69. If the mine is not clean, MESA shuts us down, as they
should.

They should shut down mines that are not complying. We think
any irresponsible operator who today is violating the Federal law
should be shut down.

1t is our contention simply—I apologize; maybe T am being repeti-
tive here—it is our position, No. 1, that disabled ‘miners should be
compensated. We are willing to pay our fair share of that.

No. 2, we think the program is working cffectively today, that there
is nd need for an amendment, certainly not to impose the concept as
presumptuous as a 25-year entitlement that has such a profound prec-
edential effect on how we, as a nation, handle industrial disease in
this country, which is revolutionary.

I do not think that that is being irresponxible, or that my industry,
in responding to this bill, is being irresponsible in taking that position.

Senator FANNIN, Are you familiar with this national occupational
safety study ? Are you familiar with that organization ¢

Mr. Baaak. Senator, I am not acquainted with the chart that Senator
Haskell referred to. i

Senator FaNNIN, Are you familiar with the organization?

Mr. Bacee. NIOSH ? T assume it is in NTH, yes, sir.

Scnator FaxNIN. You are familiar with that?
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. Mr. Bagge, Not really. I say yes only because I think I am and that
it is some Federal program,

Senator FANNIN, Is that a Federal organization { o

Mr. Bagok. I do not know, sir. I assume it is created by the Con-
gress. Yes, sir, that is what I'am informed. ‘

Senator FANNIN. Thank you.

The CriairMAN. Senator Hansen ¢

Senator Hanse. I ask that there be included in the record a
study—it is just a 2-page letter.! I am very frank to admit that I have
not read it all.

The letter is written by a Dr. Gerald L. Abraham. Two points catch
my cye,

The first is the NCW.AS population of miners is different from that
of a controlled epidemiologic study of working miners or retired
miners.

He says there is no way I know of—I am skipping some—to re-
liably extrapolate the NCWAS data to the whole population of coal
miners.

On the second page, I will read this last concluding paragraph:-

As I mentioned, I have just received some further data from the autopsy
study regarding analysis of 1,200 cases, of which the 400 you have had reference

to are a part.
At autopsy, CWUI' was mentioned 1,175 times and was considered to be the

primary cause of death in 35 of those cases. On the death certificates for these
patients, CWP was mentioned 614 times and was listed as a primary cause of

death 132 times.
That discrepancy indicates lack of criteria at prexent for determining at

autopsy when death is due to CWP,

I would like to ask our witness two questions. One, when we were
talking about surface mining legislation, we tried to clear up some of
the problems that linger over from our earlier single-sided attempt to
produce things as quickly and as cheaply as possible. We recognized
that we have left a lot of environmental destruction which is clearly
in evidence, yet, the surface mine operations, what is left of them,
constitute a part of that, and another part is the underground mine
operations, where the roof is caving in, .\t that time, we talked Sena-
tors Haskell and Fannin will recall, hoth being members of the
Interior Committee—about how that burden should be borne, and I
think that it would be fair to say that there certainly was no una-
nimity in the belief that presently today the industry should be taxed
completely to correct the deficiencies of the past. I susll)ect that if
we want to assume a social obligation or a governmental obligation
for ill-health as a part of our concern for people everywhere, that
that properly ought to be an obligation that is undertaken by all of
the tnx*myens, and that we should not single out the industry, if that
is our desire,

Is that what you are saying

Mr. Bacae, Yes indeed, this program reflects that same attitude,
Senator Hansen. Congress, recognizing that the public has benefited,
decided that the cxisting generation of coal operators should not bear
the burdens of the sins of the past because society benefited during
that period of time from cheaper coal prices. It wasreflected through-
out our entire economy, and that is precisely the point. We are not

1 Bee p. 87.
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saying now that we should not bear our fair share of the burden.
Indeed, present law requires that we pay the price for the existing
generation of miners. That is correct. .

So the statement you made, I agree with, That is essentially our
position, Senator Hansen.

We think it is a responsible position, a position that Congress has
taken two times reflecting it. Now, we say you are retroactively placing
it on us in midstream. You are retroactively imposing upon us an
obligation which socicty assumed, through legislation, before, and we
think that thisyswrong.

You are not permitting us even to participate in the administra-
t}ian l:gflthat program. We have no right to participate in that under
thig bill.

We think that this is inequitable; we think it is wrong policy. It is
wrong to tax a single industry.

What it boils down to is to tax a single industry for a social problem
that Congress has assumed in the past and is now retroactively shifting
back to us without a chance to participate in the decisional processes
which determine the incidence o% the liability.

We think this is wrong social policy, and we think it will be a
precedent, Senator Hansen, applied to how our society handles indus-
trial diseases in other areas.

Indeed, the National Academy of Sciences documents that this can
be as high as $100 billion of additional single industry taxes, keepin
in mind that Congress and the Executive will have no control at al
over its administration.

Senator HansEx. When you testified on that point, if I understood
what you were saying, I gathered that this same concept could include
overy other segment of industry.

r. Bagee. For example, the brown lung problem in the Southeast
in the textile industry.

Senator Hansen. I have no further questions, Mr, Chairman.

Senator Curtis, Mr. Chairman ¢ - ‘ i

The Crairman. Senator Curtis?

Senator Curtis. Mr. Bagge, there are not many of the 50 States of
the Union that have absolutely no mining at all, but Nebraska is one of
them. I do not think we have a single citizen who goes below the earth
to mine. '

There may be some rock quarries; other than that, there is not any.

Therefore, if my questions are quite elementary, it is because I need
information on the basic problem involved here.

How much money is being spent now for the victims of black lung?

Mr. Baggk. A billion dollars a year.

Senator Cortis. A $1 billion a year.

Mr. Bagee. A $1 billion annually is being paid out annually
right now for the claims of black lung. Our industry, additionally, has
a liability of $1 billion, which it is obligated now to pay out over the
lifetime of the program under the existing law. :

Senator CurTis, I am asking about the existing law.

Mr. Baoge. That is right. .

Senator Curris. How old is that law?

Mr. Bagge. It was enacted in 1969, It wag part of the Mine Health

and Safety Act.

e et
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Senator Curtis. It has come of age since 1969.

Mr. Bacek. 1969.
Senator Curris. How much was: being paid out, say, about the

second year? )
Mr. Bagae. I cannot answer that question.

Senator Curtis. Initially.
Mr. Bager. The people from Labor would have to answer that. I

would not have that information. I would attempt to supply that for

the record. .
[The information referred to was subsequently supplied :]

NATIONAL CoAl ASBOCIATION,
Washington, D.C., September 28, 1976.

Mr. MICHAEL STERN,
S8taff Director, Committee on Finance, U.S. Senate,
Washington, D.C.

DeArR MR. STERN: In his testimony on Tuesday, September 21, Mr. Carl E.
Bagge, President of this association, agreed to supply the Committee with
information relative to State workers' compensation law coverage of victims of
coal workers' pneumoconiosis. I enclose a chart from the Analysis of Workers'
Compensation Laws published this year by the United States Chamber of
Commerce. -

This chart shows that forty-nine states cover “all vccupational diseases.” In
addition, the Department of Labor informs us that all coal-mining states except
Oklahoma cover black lung victims under their state workers' compensation laws.

I hope that this information is heipful to the Committee, If we may answer
any other questions, please let us know.

Sincerely yours,
Jorx A. C. GiB8ON,

Legislative Representative.
Enclosure,
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Senator Curris. Has it gone up ?

Mr. BaaGE. Yes, sir, it has gone up markedly.

Ser}utor Curtis. Under cxisting law, where does that money come
from

Mr., Bagoe. Under existing law, the monev comes from the Treas-
lm'y'.'The Federal part of it comes from the Treasury, under existing
aw.
Our $1 billion obligation has to come from the price of the coal,
hopefully, but in some cases, Senator, we cannot pass it on, because
some of our long-term contracts do not have provisions in it for this,
and we have to bear it ourselves.

Senator CurTis. Part of that obligation is on the industry, part on
the Treasury{

Mr. Bagok. That is correct, under existing law.

Senator Curris. The Treasury assumed the burden there because of
the policy that they were taking care of cases that arose prior to the
enactment of the law?

Mr. Bagak. That is correct.

Senator Curris. What is the burden now on the industry in relation-
ship to existing law ¢

Mr. Bacar. Our total exposure now? Our actuarial consultants ad-
vise us, based on the incidence rate that we perceive, is $1 billion.

Senator Curtis. $1 billion. over what period ?

Mr. Baage. Over the lifetime of miners in the program, $1 billion is
our actuarial estimate. :

Senator CurTis. An accrued liability §

Mr. Baeee. A projected liability, not accrued, for accounting
purposes. '

Senator Curris. Has any of that been raised? You say it is a lia-
bility, have you paid any of it ¢

Mr. Bacar. We are paying it. by either self-insuring or by buying
black lung insurance, commercially.

I have been before this committee before, asking for equitable tax
treatment of these trust funds. You see. we are not even clear with the
IRS whether our payments into a black lung trust, our own company
trust, is even deduetible for income tax purposes.

The last time T appeared before this committee, T asked for an
amendment that would clarify that issue. One of the tragedics for my
people who are trying to comply with the law, is IRS is not permitting
us to deduct the pavments that we make into a fund, irrevocable, ir-
refutable fund for black lung, and we are denied the right to deduct
that as a business exnense in the year in which it has accrued.

This is another problem.

.Senator Corris. This fund that you have set up, do you pay that
direct tothe victims of the disease, or is it general through the
Government ¢ -

. Mr. Bacor. Paid directly, sir. We pay that directly through our
individual corporate black Jung trust fund.

Senator CurTrs, Are there any figures as to how much you have
paid out in a given year? c

Mr. Bagor. I am not privy to that, Senator Curtis. T am not privy
to the individual company accounts. As a trade association, we are not
privy to those numbers. : '
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Senator Curris. Is it a sizable figure?

Senator HaskeLL, If the Senator would yield for a moment, if the
Labor Department man is still in the roon, I think he told me that
something under 10 percent of the claims were being paid by the com-
panies, the balance by the Federal Government.

1f he is in the room, I would like him to verify that figure. I guess
he is gone. The record will show it.

Mr. Bacge. I am told, because of the uncertainty with respect to
this, that the individual member companies, my member companies,
are putting away substantial dollars in order to make & trust viable,
and it will never come back to them,

This is our contention with IRS.

Senator Curris. What the industry is now struggling with is a pro-
gram that would take care of those cases that are being caused now

and in the future?

Mr, Bacak. That is correct, sir.

Senator Curtis. That is a sizable item in the company’s budget {

Mr. Bacor. Indeed it is, sir. I am also told in addition to the Federal
program and in addition to our own trust, individual trust, we are
paying out millions and millions of dollars into State programs as
well. In addition to the Fedecral program, we are also paying millions
into State programs for black lung.

Senator Curtis. For the recorg, would you supply the States that

are requiring that?

Mr. Bagge. I am told almost all of them. We will supply the States
for the record, Senator.*

Senator Curtis. Now I want to ask some questions about the pro-

posal that is before us.
This tax, how would it be levied, if this proposal were to be

cnacted?

Mr. Bacoe. The tax would be levied by the Secretaries of HEW,
Labor, and Treasury.

Senator Curtis. A tax on what?

Mr. Bagor. The tax wonld be on tonnage. It is supposed to be on
tonnage. According to the bill, it is a tonnage tax, but then it provides
for categories which the Secretaries of Labor, HEW, and Treasury
can make, Categories, it is not too clear to me, which would have the
incidence of the tax fall diffcrently, either by region, the nature of
the coal, whether it is subbituminous or bituminous. It is not too clear.

There is a considerable latitude and discretion given to them to
determine the formula by which the tax would be generated.

Senator Cuvrris. You mean, unlike our present TRS Code that the
Congress would not determine the category and the rates of tax to be
imposed in the various categories?

Mr. Bagae. That is correct; that is right. .

Senator Crrris. Who does the Congress delegate that to?

My, Bagar. If vou pass this hill, you are delegating it to the Secre-
taries of IIEW, Treasury and Labor.

Senator Cunrris. Does the proposed act fix any maximum tax?

Mr. Baace. No, sir,

Senator Crrris. No maximum ¢
~ Mr. Bagck. No, sir.

*Bee p. 107,
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Senator Curtis. Does the proposed bill authorize these agencies to
levy a tax on an operation to take care of cases that have arisen in
the past for individuals who are no longer employees?

Mr. Bacee. Yes, sir.

Senator Curris. Without any limits?

Mr. Bacar. Yes, sir.

Senator Curms. Now, does it do away with the existing program
where the Federal Government does put the sizable fund ot $1 billion
a year into the program?

Mr. Bacae. In part, because it takes claims where there is no known
last responsible operator, which are now the obligation of the Federal
Government under existing law, and puts those claims into the fund

generated by the tax.

Senator Curtis. All right.

Now, when these agencies are delegated the power by Congress to
fix rates in categories, then to whom is the tax paid?

Mr. Bager. It is paid to the fund.

Senator Curris. Who runs the fund?

Mr. Bacce. Labor, HEW and Treasury.

We have no participation in the fund whatsoever

Senator C'vkris. Does it go to the Treasury of the United States,
as do other tax receipts?

Mr. Bagar. No, sir. It goes to the fund.

Senator Curris. Who runs the fund?

Mr. Bacee, HEW, Treasury and Labor. That is why T make the
point that this is totally outside of the serutiny and control of Con-
gress and of the executive department, on issuing the funds, how far
You can go on this. You are writing a blank check to the Secretaries
of Labor, HEW and Treasury to tax an industry. a single-industry
tax. to do what they want to with us. to set up their own categories.

We have no participation either in the administration of the fund.
We cannot appeal the decisions made.

This, we say, is revolutionary.

Senator Ctrris. The Congress has levied taxes for special purposes
in the past. The social security tax, a tax in reference to the conser-
vation of birds and game, unemployment taxes. T believe that all of
those receipts go to the Treasury and to the Treasury alone. I think
that is correct, -

Mr. Bagor. Not this tax.

Senator Crrris. This one is different?

Mr. Bacar. This one. as T say, is a departure.

Senator Crrris. How do they get money out of this fund? When
money flows out of the social security tax. it flows out according to
an exact benefit formula enacted by Congress.

ow would money flow out of this fund if this proposed legislation
weroe enacted ?

Mr, Bagar. T think this is delegated to the discretion of the Secre-
tavies of TTEW, Treasury and Labor.

Mr. Gmsox. Senator Curtis, the fund would pay these claims for
which there was no last responsible operator which would be assigned
to it by the Secretary of Labor. '
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The benefits levels are set by the Black Lung Benefits Act. I believe
they are 50 percent of the Federal GS-2 pay level, That is an arbi-
trary figure. ‘Lhey range from about $150 for a single claunant to a
little over $300 tor a tamily for the life of the claimant. That is a

monthly clieck.

Senator Curtis. Monthly 1

Mr. Bagge. Yes.

Senator Curris. So the existing law does, by law, set the schedule
of benefits.

Mr. Baaae. Sets the schedule of benefits.

Senator Curtis. Would this proposed law in any way change this?

Mzr. Bagee. No, sir. Not to my knowledge.

Senator Curtis. It would be paid out by this fund operated by
three agencies?

Mr, gisson. That is right.

Senator Curris. After the tax is collected, what part does the Con-
gress play?

Mr. Bacee. None. Absolutely none. That is why I am saying it is
wholly outside the serutiny of the Federal Government.

Senator Curtis. 1 thought that I had my answer to this situation
in respect to collecting the tax. Congress would neither fix the cate-

gories nor the rates.

Mr. Bagoe. No, sir.

Senator Curris. What is anthracite coal used for primarily at the
present time?

Mr. Bager. T do not represent the anthracite producers. T know its
production is very low. I know it is used in the anthracite region in
the retail market, I am sure. It is used in the industrial market. It
is such 1 highly desirable coal that I doubt its market is in the utility
industry, although there may be some instances where some smaller
plants would be using it for steam generation as well.

Senator Curtis. Of the total coal consumption in the United States
at the present time, how much of it is anthracite.

Mr. Bacak. Practically none.

Senator Curtis. Would you guess it is 5 percent, 10 percent, 20

percent ?

Mr. Bacgke. I cannot believe that it is more than 1 to 5 percent of the
national production,

Senator Curtis. One to five percent ¢

Mr. Baaar. Total national production, I would guess.

Senator Curris. Am I to understand——

Mr. Bacor. Two million tons, T am told.

Senator Crrris. Two million tons?

The total production is 647 million. .

dM r. ({‘)AGGE. Last year. We have 2 million tons of anthracite, T am

advised.

Senator Crrms. Ts the acute and severe difficult problem in reference
to black lung clearly greater in the anthracite than the rest of the

coal industry?
Mr, Bagor. Yes, sir,
The study by the National Academy of Sciences, which was a na-

tional study, clearly evidences that it has to be four to five times
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greater, if not more, in anthracite compared to other coal production
m all other regions, and also, the incidence of the most severe form
of black lung, which is the disabling category.

1t is proportionately higher by u tactor of 14.3 percent compared
to 2.9 percent, the next lughest category, in the Midwest,

Senator CurTis. Would the midwestern coal producers pay the same
price as the anthracite people{

Mr. Bagee. Under this proposal we do not know for certain what
the answer is to that question, because we do not know, if thig bill is
passed, how the categories under the formula would be applied. We do
not know the answer to that.

Senator Curtis. Nor do you know how much difference there would
be in the tax after the categories are established ¥

Mr. Baaak. This is correct.
thSe?nator Curris. And the bill does not set down any guidelines for

at

Mr. Bagge. No guidelines. There are no guidelines, just categories
that the bill provides that can be used as a_means of classification.

Senator Curtis. Does anybody dispute the fact that collection of
this money isa tax ?

Mr. Bagg. Not to my knowledge. I do not see how you can, with
nng degree of integrity, even call it something else. It remains a tax.

senator Curtis. That is all, Mr. Chairman,

Senator HaskeLw [nresiding]. Senator Byrd?

Senator Byrp. Mr. Bagge, you mentioned that the decision of the
three Secretaries could not be appealed under the new legislation.
How does that differ from the present situation in regard to appeal?

Mr. Bagak. I do not think I understand the point. Mr. Gibson will
answer it. ’

Mr. GirsoN. Mr. Bagge was referring to the fact that a decision by
the Secretary of Labor to assign a case to the fund is apparently not
ap{}oalablo. That is the way the bill seems to read. .

nder existing law, presumably as the law would continue under
this bill, an individual operator has a full right of appeal of assign-
ment responsibility for an individual black lung claim. .

What we are concerned about is that, although all coal companies
would pay into this fund. there is no mechanism that we have to say
that this claimant should be the responsibility of Operator X and
not the fund. The problem would become particularly acute where
you had an irresponsible operator who, for whatever reason, would
not gay the claim.

The Secretary of Labor would have no incentive to go out and
pursuc that operator. The case would be assigned to the fund, and
that would be the end of that. We would end up paying for it.

Mr. Bagor. We have no appeal of that decision. That 18 a final deci-
gion. We have no appeal.

Even if there is an irresponsible operator, that is a final deter-
mination.

Senator Byrp. From your point of view, is there a change or two
that could be made that would be acceptable ?

Mr. Bacar. No, sir. .

Our basic position, Senator Byrd, is that there is no need for legisla-
tion in this area. T do not see any amendment here that would make

the bill acceptable, or even workable. :
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Senator Byrn. Thank you,
Senator Haskerr. Thank you, Mr. Bagge, very much.
I am informed—1I did not know, I could not remember, but the De-

partment of Labor gentleman testified that 101 claims are now being
paid by the industry out of 3,500, the balance being paid by the tax- -
payers generally out of the Federal Treasury,

I just wanted to mention that, for bonogt, since you did not know
the figure,

Mr. Bagar. Thank vou.

Senator Haskewvr., Thank you very much,
T am going to call out of order. now, since the batting average here

has been sort of in favor of the industry so far. T think mayvbe rather
than have the gentleman from the Independent Coal Operators whom
I assume will take the same position. T am going to ask. out of order,
Gail Falk. who is a consultant to the United Mine Workers on black

lung benefits to come forward.

STATEMENT OF GAIL FALK, CONSULTANT TO THE UNITED MINE
WORKERS ON BLACK LUNG BENEFITS PROGRAM

Mg, Fark. Thank von, Senator.
My name is Gail Falk. T live in Charleston, W. Va.. and for approxi-

mately 5 vears T have svent & substantial amount of mv time as an
attornev representing victims of black lung disease on Federal and
State compensation claims.

For 3 vears. T was stafl attornev for the United Mine Workers of
America and their legal expert in the area of black lung.

My prepared testimonv todav does not deal with the issues of en-
titlement that have been the subieet of a number of the questions here
today. Before referring to my prepared testimony, which T will try to
summarize, T wonld just like to address myself to some of the things
that have either been misstated or confused on the record.

First of all, with respect to Mr. Basge's statement ahout the burden
upon the industry of insuring themselves against both State and Fed-
eral liability for black lung benefits, the law at present, and the hill
which is before you, both specifically provide that anv State benefits
paid on pneumoroniosis are subtracted from Federal benefits, so there
is not. in fact. double liability, just an attemnt to make sure that some-
one will qualify for one or the other if he is disabled by the disease, not
donble liability.

Second, as Senator Haskell mentioned, it is very unclear to me
what the industry means by a $1 billion responsibility. T suppose that
means through eternity.

The fact is that at the present time, the onlv black lung benefits being
paid under the Federal program by the coal industry are 101 claims.
That was the statement here by the Department of Labor.,

Senator HaxsEn. What was that number again?

Ms, Fack, 101,

Sonator Hansen, Only 101 persons who qualify for claims under

black lung ¢
Ms. Fauk. Let me make it clear: the Federal black lung program is

in two parts, the coal miners who applied before July 1, 1673, had their
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claims adjudicated by the Social Security Administration. Those bene-
fits were paid and are continuing to be paid from the U.S. Treasury.

This bill 'would not change those claims that have already been
approved. It is those claims in the neighborhood of 350,000 claims that
have been approved. That is the body of claims for whom benefits
amount to agout $700 million a year.

What the Department of Labor has told you, since July 1, 1973, in
what"it called tﬂle part C program, they have received 90,000 claims,
They have approved less tYmn 4 percent of their claims. That is what
they told you thismorning.

They have only approved benefits in about 3,500 claims. Out of
those 3,500 claims that they have approved, the Federal Government is
paying and continues to pay most of those claims, and the coal oper-
ators are only paying 101. That 101 is the total number being paid at
the present time by the coal industry.

It is because of that inbalance that the House committee which orig-
inally considered this bill, felt that some mechanism for shifting more
of the burden to the industry was necessary, and the mechanism de-
cided on wus the present legislation.

Senator HaxseN. To be sure 1 am following the witness—I appreci-
ate her testimony—you conclude that the IHouse committee’s feeling
was, when it examined the number of claims and the number of per-
sons who were receiving help for the etfects of the disease, an inordi-
nate burden was being borne by all of the taxpayers, and less than a
fair amount of that was being paid by the industry, since only 101
persons were receiving help directly from the industry?

_ Ms. Favk. That is correct.

The congressional intent, when this bill was passed in 1969 and
amended in 1972 was to have a two-phased program, the first phase
being borne by the taxpayers in general, the second being paid by the
industry. But in fact, for a variety of reasons that are technical and
substantial, in fact, the FFederal Government has been stuck with the
major responsibility for those small number of claims that have been
apf)roved under the part C program.

think I can clear up a little bit about this national autopsy study.

It is not something that Senator Haskell just pulled out of his hat.
I do not know why the Department of Labor or Mr. Bagge said it was
a surprise, or new to them. It appears as an appendix to the House
report that accompanied H.R, 10760,

It is based upon a national autopsy study that was authorized by
Congress. What that national autopsy study provides is when any
coal miner dies his survivors have a right to have an autopsy, a fairly
thorough autopsy, paid for with Federal funds, by NIOSH on the
condition that that the results of that study can be reviewed by a Gov-
ernment pathologist and the results can be used for epidemiological
purposes.

What the letter you referred to from Dr. Abraham said is that there
is a manner of chance in who selects that study. My personal experi-
ence, and also just logically, what you would expect, is that the families
who choose to have an autopsy tend to be families where the miner,
during his lifetime, has been denied benetits. :
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In other words, if the miner was granted benefits during his lifetime,
the widow or the orphen will automatically receive continuing black
lung benefits, so that family really has no particular interest in re-
ceiving an autopsy, unless there 1s some separate reason why they

“wanted one. . -

The main reasoni why somebody would want to participate in the
autopsy study would be if the claim had been denied. If anything, the
bias in participation in that study would be from peopie who are
slightly less sick with the disease during their lifetime.

That is why the results of that study 1s so astonishing.

Senator HaxseN. I know a number of miners, I know families of a
number of miners in Wyoming, and as a consequence of knowing
those fine people, I would have to say that my guess is that a majority
if they were to have participated in this sort of autopsy to which the
report alluded, would honestly feel that their deceased indeed suffered
from black lung. 4

I know a lot of people who have not contended that they have hlack
lung, who live perfectly normal lives a long time after retirement. I
do not think you would find those.

Ms. Fark. It is a disturbing thing for a family to approve an
autopsy. Ordinarily, a family would not want to have an autopsy
unless there was some purpose for it, such as for a claim purpose.

Senator HaxseN. 1 wou‘d think that a far greater number of:those

families would honestly be motivated to ‘)m'ti(‘ipate because of the

strong conviction that indeed their deceased suffered from the disease.
At least, that is my feeling.

Ms. FaLR. An abstract of the participants in that study was done,
and I could provide that to the committee. Even though the study
was not selected in a random way. a profile of the participants in the
study indicates that it was really quite representative of the working
and deceased coal miner population in terms of what we consider to
be the significant variables in terms of age, in terms of type of coal
mining, smoking history, and so on.

The participants in the national autopsy study are fairly
representative. L

Senator Hansex. That was the question I was asking Senator
Haskell about. I was not trying to impugn the conclusions reached by
the doctors who had performed the autopsies, but rather, I was
wondering about the total objectivity of accepting the process.

Ms. Fark. I would like to say a couple of words about the National
Academy’s study, which Mr. Bagge referred to. If you are goin
to put into the record, anything from that study, I hope that you will
also give us an opportunity to submit-for the record some of the
numerous critiques which have been written of that study.

It has been subject to criticism from a wide variety of professionals
for some reasons,

First of all, the figures he referred to are only studies of working
miners. Anybody who has become too sick to continue to work is not
in that prevalent study that he cited, so that in itself puts a very sub-
stantial bias into the prevalence.

He said that nobody in the West had PMF, progressive massive
fibrosis. Basically, we know that there are cases of PMF in the West.
What that evidently means is that anybody in the West who works in
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a high=altitude area just had to quit working long before his disease
reached the PMF level, .

Second, the NAS study of prevalence is based solely on X-ray.
That is exactly the point that'is made by that autopsy study and is
embodied in some o}) the judgments in House bill 10760, at least the
form that the Senate committee reported out, we feel—and it is our
experience—that the X-ray also misses pneumoconiosis. When the
miner dies and the autopsy 1s performed—

Senator Haxskx., If I may interrupt the witness once more, Mr.
Chairman, I may not have understood what Mr. Bagge said. He was
making the comparisons of the prevalence of PMF in the eastern
anthracite mines and other mines in the West. I thought he said that
the bill is written, so anyone who is exposed to the mines at all, in any
way, would fall within the legislation.

1 thought that he said that there was no indication that strip mining
operations or surface mining had resulted in this disease.

Maybe that is not right. That is what I thought he said.

Ms, FaLk. He made that statement as well.

Senator Haxsex. He is saying that there is no PMF of anyone in
the West ?

Ms. Fauk. He summarized the National]Academy study in that way,

yes. -

In any case, without getting into a great debate on the methodology

used in that study, I just want to point out to the committee that there

are serious questions about exactly what the study does and does not
rove,

At the conclusion of my testimony, if vou would like more informa-
tion on the whole issue of rereaders and X-ray reading, I would be glad

to answer uestions on that. :

_ I would like to briefly go through my testimony, skipping over sec-
tions that liave been covered today.

I think that it is obvious on reflection that this bill comes to this
committee after extensive hearings, debates and revisions during the

ast 3 years in the House Committee on Education and Labor on the
ouse floor, and most recently in the Subcommittee on Labor and the
Committee on Labor and Public Welfare.

At every stage, a debate similar to the debate here today has
taken place, and at every stage, the body involved has again re-
affirmed the underlying principles that coal workers disease
continues as a disease of the present, and not just as a disease of the
past; that the present black lung benefits programs contain serious
inequities; as a result of these inequities, thousands of coal miners
and their survivors arc unable to qualify for benefits, and will be
unable to qualify in the future, even though they are precisely the
victims_of "the discase whom Congress intended to assist by this
program., '

Again, the statistics are statistics, but when you have a program
where 97,000 people are applying, feeling that they are entitled to
benefits and less than 4 percent of them are being approved, I think
that something is off there.

Continued congressional action is needed in this area becaiise no
State.has acted to bring its workers’ compensation law into compliance
with the Federal standards for the black lung benefits program.
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Our purpose here this morning is not to rehash these principles or
to discuss the reasons for the changes in certain entitlement provi-

" sions which were the focus of the deliberations by the Committee on

Labor and Public Welfare. Rather, our testimony is limited to the
new black lung disability insurance fund which would be created
by the bill, and to the tonnage tax which would be imposed to support
the fund. :

The Crairmax [presiding]. If I might interrupt at that point, the
commiittee, of course, did conduct hearings and they certainly have
a right to reach their opinion. It is my impression, however, that that
committee—I know from the point of view of Democrats is very much
labor oriented. So much so that the conservative Democrats fight like
fury to stay off the committee, feeling that if they get on there, they
are going to malke the labor unions feel that they arve stepping on the
other fellows’ toes, and they are out of place, and therefore, they
prefer not to be on the committce. .

I honestly think that an adversary hearing between two competing
sides, that this committee is better qualified to pass on it. I like to think
that we have some very good liberal representation on our committee,
some of whom are on the Labor Committee, by the way, and we have
our share of conservatives and moderates. <

I personally have tried to see that we-do have a pretty balanced
committee, and I think it reflects about the same balance as the Senate
itself, so while when we get out there on the Senate floor on this issue,
we are all the same, every Senator is going to do what he thinks he
ought to do, because no matter what committee he happens to serve

.on in the Senate, when we are looking at something, a costly program,

we certainly—I know I feel like asking relevant questions, such as,
for example, what is the point in not taking a look to see what these
X-rays show, as testified to by the Labor Department ¢

What is the point in that?

Here is an estimate of first year costs, $63 million, just rereading of
X-rays. First-year costs, $78 million. Thereafter, about $33 million__
or $34 million.

What is the point in saving that you will not let one of these people
reading these X-rays express an opinion as to what that X-ray reveals?

Ms. FaLk. Again, this issue was debated a good deal in the Labor
Subcommittee, and there were radiologists that testified there—of
course, I am not a radiologist, but I will indicate my layman’s under-
standing of the issue. '

The issue is not whether medically competent evidence should be ac-
cepted or not, but first of all, trying to set some limits,

Well, the situation right now is that claims take 2, 3, 4 years to be
decided, and one of the tremendous bottlenecks is that the Department
of Labor has concluded that only a certain kind of doctor called a
rereader can be a final arbiter of what an X-ray says.

These rereaders have taken a certain kind of test, but they are by
no means the only, or in many cases, even the most prominent radiol-
3 ists in the country who are experts in coal workers’ pulmonary

1sease, ‘

Because of the Labor Department’s insistence in using only these
special rereaders, first of all, there is a great delay in the claim, second
of all, we did an analysis of the rereaders and found that nearly all
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of them were located outside of the coalfields. That meant that they
have a practice that does not involve treating conl miners.

The whole system of having a very well-trained and well-qualified
radiologist in the coalficlds look at an X-ray and say. in my opinion,
this miner is suffering from pneumoconiosis and then have the X-rays
sent to Maine or California and have somebody out there say, look at
a picture. and say. T do not think he does, for the doctor in Maine or
California, for his opinion to be accepted. even though the original
doctor was a Board-certified radiologist with a practice in the coal-
fields, creates. first of all, huge resentment among our coalfield doctors
and furthermore, it has created a great<deal of suspicion among all of
us associated with the program. :

I think what the bill before you says. if the opinion of the first
doctor, if the first doctor was a Board-eligible or Board-certified radi-
ologist, his opinion would be accepted.

The Crarrmax. It would seem to me that if a doctor who worked
in the coalficld area and he were more or less favorable to miners
claims than some other doctor and was called as a defense witness
from time to time. just because he was less favorable to the coal miners’
claim, it may be the local coal miners would run him ont of town.

Ms. Fark. Our coal miners need doctors too much. The coal miners
are desperate for medical care, One of the purposes of this bill is not
to have our doctors’ time entirely taken up in legal battles, but to free
some of the doctors’ times for providing medical care.

The coalficld arcas are seriously affected. The coal miners will not
run any doctors out of town.

The rereading procedure has greatly increased the cost of the pro-
gram. Each of these rereaders is paid a substantial fee for rereading
the X-rays. It causes great delay., It means that many of them have to
be preceded by depositions. We have to get doctors in to look at the
X-rays. -

Our feeling, and the feeling of the committee, was that we are not
saying any doctor. we are saying a trained radiologist, When you
have a trained radiologist. let us take his opinion unless there is some

-reason to think that either the X-ray is of not adequate quality—the
bill provides an exception in that case—or if the Seccretary believes
there is some reason for fraudulent representation of claims, He also,
in that case, has the authority to question the opinion.

Part of the reason for that, in 1972, Congress provided that no claim
should be denied on the basis of a negative X-ray. There was an inten-
tion to shift attention away from the X-ray as primary focus for deci-
sions. and that is because 1 think general agreement in a large segment
of the medical community that the X-ray is a toll, but a very hmited
tool, in detecting disease among coal miners.

Nothing in here says that it is trying to place greater weight on
the X-rays. In fact, our emphasis has been the X-rays should be one
of many things considered. In light of that general goal, we think that
taking the original radiologists’ opinion. if he is a qualified radiologist.
is one way to cut down on the great delay, expense and litigation of
these cases.

Of course, in the bill before you. the United Mineworkers does not
agree with this aspect of the bill. Where a responsible operator is in-
volved, that responsible operator has every right to send the coal miner
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to a radiologist of his choice, and a hearing officer, if there is a disagree-
ment will make that judgment as to which radiologist to accept.

It does not mean you may not have still conflicting opinions. You
will not have this process we have now of sending the same X-ray to
five or six doctors and none but the first has even seen the coal miner,
but each of them is giving an opinion about what the X-ray shows.

Shall I continue now#

The CHAIRMAN. Yes.

Ms. Fark. I am on page 2 of the testimony.

When Congress first enacted the black lung benefits program, it
established a two-phase program. This is what I have already de-
scribed, and I will skip over that aspect.

Despite this intended scheme, however, the Federal Government—
and ultimately the American taxpayer—continues to bear a substan-
tial financial burden for part C claims, According to the second annual
report of the Secretary of Labor on administration of Black Lung
Benefits . Act of 1972, for calendar year 1975, submitted to Congress
in July 1976 a res*mnsible operator had been found liable for pay-
ment in only one-third of the cases initially approved for payment.

The testimony of the Department of Labor today indicates even
fewer numbers of cases are actually being paid by the operators.

When the House Committee on Education and Labor began the
deliberations which resulted in the House version of H.R. 10760 the
committee’s paramount concern was to terminate continuing Federal
liability for part C claims. This concern is reflected in the caption of
H.R. 10760, which describes the purpose of the amendments as being
“to transfer the residual liability for the payment of benefits under
such program from the Federal Government to the coal industry, and
for other purposes.”

Because of the insuperable practical and legal impediments to hold-
ing companies liable which were no longer in existence, it was deter-
mined that responsibility for these claims in which no responsible
oli]cxiator could be located should be shared by the coal industry as a
whole.

As a mechanism for meeting this shared responsibility. the drafters
of the black lung bill in the House proposed to establish a national
trust fund to which all coal mine operators would contribute. This
fund was named the black lung disability insurance fund.

It is worth noting that, in the House, both the UMWA and sub-
stantial segments of the coal industry supported the concept of a
national trust fund to pay for part C claims.

I will skip over the aspects of the testimony on pages 3 and 4 that
simply deseribe the operation of the fund, and start again on page 5.

If the Secretary of Labor is vigilant in carrying out his responsi-
bility to see that all currently operating coal mines insure their poten-
tial liability under the act. the number of new claima for which the
trust fund will be liable will decrease sharply within 2 or 3 years of
enactment of these amendments. -

As it appears in both the House and the Senate versions of H.R.
10760, the fund is of importance basically to provide a mechanism for
payment of claims of miners who left the coal mine industry in the
past and for whom no currently existing coal mince operator can be

held liable.
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Future claims of miners who are employed now should be ade-

" quately insured, and the trust fund should be of minimal importance

in paying the claims of these miners.

n this respect, the version of the fund which is before you repre-
sents a substantial compromise between the previously expressed
yreferences, of both the UMWA and the National Coal Association
or a trust fund which would have paid all part C claims and the
preference of other segments of the coal industry for continuation of
the present system for payment of claims.
- Despite broad agreement that it is desirable to impose upon the
coal industry total financial responsibility for part C claims, there
has been bitter discgreement within the industry about the best
method for allocating this responsibility. This is natural, since there
are a wide range of intcrests within the industry, depending upon
whether a company is large or small, young or old, and whether its
workforce is young or old; depending upon the grade and market
value of the coal 1t produces; depending upon whether it is labor
intensive or capital intensive; depending upon the proportion of its
employeces who develop pncumoconiosis and the conscientiousness with
which it has implemented measures to prevent pneumoconiosis,

As a national union, with members in every type of coal mine in
the country, we feel that the tonnage basis for the assessment in the
bill before you is the best basis for assessment. Tonnage has served
well for 30 years as the basis for payments into the UMWA Health
and Retirement Funds, the joint industry-labor operated trust funds
which provide pension and health benefits to employees under the
National Bituminous Coal Wage-Agreement.

This long experience in imposing and collecting a tonnage assess-
ment from a significant portion of tﬁo industry wilfprovide an invalu-
able source of experience to the Secretary of Labor, and since a sig-
nificant proportion of the industry is already making payments based
on tonnage, accounting will be simplified,

Furthermore, tonnage is more readily determinable than many of

the other potential bases for assessment. Finally, as a union dedicated

to improved safety, we prefer a tonnage assessment to a payroll assess-
ment because we would not like to see any further encouragement to
the industry to cut corners on personnel.

We recognize however that a uniform tonnage tax could just put
an undue burden upon certain classes of coal mines where the market
vlnlu(]e of the coal is low and where the incidence of pneumoconiosis is
also low. :

An cxample of this are the lignite mines. Pneumoconiosis does ap-
pear among lignite miners, but its prevalence is far lower than among
bituminous or anthracite miners, -

At the same time. lignite sells for many dollars less per ton than
bituminous or anthracite coal. Thus, a uniform tonnage tax would be
substantially more burdensome for the lignite mines, and the burden
wi)u]d have no relationship to the problem Congress was intending to
solve,

In recognition of this type of problem, the bill before you gives the -
Secretary of Labor authority to classify coal mining operations and
to impose different assessment rates upon different classes. The com-
plex factors involved in establishing such rates and the probable need
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for frequent revisions of the rates in light of experience and changing
circumstances makes the broad legislative delegation of this function
to the Secretary reasonable. and, in fact, virtusIly necessary.

The TMW.A believes, however, that the Secretary should have been
instrueted explicitly to consider a coal mine’s record of compliance
with the Federal dust standards, as well as other factors, in deter-
mining the rate of assessment. The broad delegation of authority to
the Secretary makes an amendment for this purpose unnecessary.

_The .Socretm'y, if he wanted to. could take that factor into con-
sideration, however, we do request that the committee make particular
note of this factor in any veport that it may make on the biil,

Finally, although the issue of constitutionality has not been ad-
dressed this morning, I think that it is important to call the com-
mittee's attention to a very recent decision of the 17.S. Supreme Court
in Usery et al. v. Turner Elkhorn Mining Co. et al., decided July 1,
1976. The Supreme Court issued a major opinion containing a broad
discussion of the constitutionality of the congressional scheme for
providing benefits to black lung victims.

In addition to upholding the constitutionality of all eligibility
provisions of the act which were challenged by tf‘w. operators in this
suit, the Court dealt at length with those aspects of the law which
imposed liability upon the operators for miners who left coal mine
employment prior to passage of the act. A large proportion of the
beneficiaries of the black lung disability insurance fund would
presumably fall in this category.

I do not need to read the Court language. The Clourt basically said
that it is perfectly constitutional for Congress to impose liability for
coal miners who became disabled in the past. It is very significant, in
terms of what has been said heve this morning, in that suit that a tax
on all coal mine operators presently in business would have been a
more rationale way to allocate responsibility for claims arising out of
the past, and the system of imposing liability upon individua?o era-
tors, Either method of imposing liability is constitutional, said the
Court, and it is up to Congress to decide which method is wiser.

Thank you.

The Cuamryax. Thank you very much for a very thoughtful state-
ment. We will give careful consideration to it.

Is Mr. James L. Kilcullen here?

My, Kileullen, T want to hear your testimony. Perhaps the other
Senators want to hear it also.

I would like to suggest that we take a brief, 10-minute recess so we
can go over to vote, and then we will proceed to hear your testimony.

We will stand in.recess for 10 minutes,

[ A brief recess was taken.] o
Senator Haskern. T wonder, Ms. Falk, if you could come up again.

Probably Senator Long asked vou these questions while I was over
voting. but I would like to get more of your comments on that Na-
tional Academy of Science study that Mr. Bagge was talking about.
Wae always have studies coming out of our ears around here. Perhaps
you could comment on that a httle bit. ) .
Then perbaps there are other places that we can go which would
indicate the incidence of black lung disease, working in the under-

ground mines.
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You might comment on any additional studies that you know of.

Ms. Fark. T did make some comments on the National Aeademy
report,

Senator Iaskerr. Would you mind repeating them for my benefit 2

Ms, ¥arx. The primary objeetion of those figures is that the survey
includes only working miners, which means that any miner who has
become too sick to consider working in the mines is not included in
that survey.

Furthermore. the figures are based only upon X-ray studies. T think
nobody would dispute that there is a far higher prevalence of pneumo-
coniosis discovered by autopsy than revealed by X-ray. so we think
that by definition, by limiting the figures to X-rays, they seriously
underrepresent the amount of pneumoconiosis.

Furthermore, wo have more technical criticisms of the ways in
which the X-rays were interpreted that are embodied in some critiques
that have been presented by the United Mine Workers and a number
of physicians to the National .Academy, which T offered to make avail-
able to the committee. ~

Senator IMasxerr. Does the National Academy recognize those
shortcomings? They acknowledged that that was a shortcoming?

Ms. Farx. T do not think so. They based their findings, their medical
conclusions, almost entirely upon information presented to them by
Dr. Keith Morgan. Dr. Morgan is an extremely controversial doctor
in this area. He has testified in opposition to black lung legislation.
hoth on a State and Federal level on many occasions. That is one of
our critiques of the study, that they placed so much reliance upon
his conclusions, which T am sure are his own good faith opinions, but
they represent one particular spectrum of medical opinion, but they
represent one particular speetrum of medical opinion in this country.

There is a greal deal of opinion -

Senator Haskern. Opinion on the other side?

Ms. Favi. Right. .

Senator Iaskerr, Thank you very much. T think that is all I need.

[The prepared statement of Ms. Falk follows:] - .

TESTIMONY OF TIIE UNITED MINE WORKERS OF AMERICA

The Black Lung Benefits Reform Act of 1976, H.R. 10760, comes to this
committee after extensive hearings, debates and revisions during the past three
vears in the House Committee on Education and Labor. on the House floor, and,
most recently, in the Subcommittee on Labor and the Committee on Labor and
’ublic Welfare,

At each stage in the legislative journey of this bill the underlying reasons
for the amendments have been reafirmed :

1. Coal workers’ pnewmoconlosis is a disease of the present, and not just of
the past. It fs an insidious and devastating disease which continues to cripple
conl miners despite improvements fn efforts and techniques to control coal dust
in the mines.

2, The present black lung henefits program containg serious inequities. As a
result of these inequities thousands of coal miners and their survivors are
unable to qualify for bhenefits and will be unable to qualify in the future even
though they are precisely the victims of the diseake whom Congress intended
to assist by this program, -

3. Contlnued Congressional action ix needed in this area because no state has
acted to bring its workers' compensation law into compliance with the federal
standards for the black lung beneflts nrogram. i

Our purpose here this morning i« not to rehash these principles or to discuss
the reasons for the changes in certain entitlement provisions which were the

18152 O - 76 - 9

«



F 43

7%

AN

118

focus of the deliberations by the Committee on Labor and Public Welfare. Rather,
our testimony is limited to the new Black Lung Disability Insurance Fund which
would be created by the bill, and to the tonnage tax which would be imposed

to support the Fund.
BEASONS FOR ESTABLISHING THE FUND

When Congress first enacted the black lung benefita_program as part of the
Federal Coal Mine Health and Safety Act of 1969, it established a two-phase
program. Claims filed during the first years of the program are paid in full
from the U.S. Treasury, and are a federal responsibility throughout the lifetime
of tne disabled miner and even after his death, so long as he has eligible
dependents. Claims filed during this initial period of full federal lability—
that is, claims filed before January 1, 1974—are referred to as Part B claims,

Both in 1969, and again in 1972 when the law was amended, the Congress felt
strongly that, after the initial period, financial responsibility for black lung
benetits should shift to the coal industry. Thus, the law now provides that claimsg
filed on or after January 1, 1974* should be paid by the operator or operators
who are determined to be liable for the development of the miner’s disease, when-
ever a responsible operator can be located. These claims are referred to as
Part C claims. .

Despite this intended scheme, however, the federal government—and ulti-
mately the American taxpayer—continues to bear a substantial financial burden
for Part C claims. According to the Second Annual Report of the Secretary of
Labor on Administration of the Black Lung Benefits Act of 1072 (for calendar
year 1975), submitted to Congress in July 1976, a responsible operator had been
found liable for payment in only one-third of the cases Initially approved for
payment.? This means the federal government is paying the total bill for two out
of every three Part C claims,

When the House Committee on Education and Labor began the deliberations
which resulted in the House version of H.R. 10760, the committee’s paramount
concern was to terminate continuing federal lability for Part C claims. This
concern is reflected in the caption of H.R. 10760, which describes the purpose
of the amendments as being “to transfer the residual liability for the payment
of benefits under such program from the Federal Government to the coal
industry, and for other purposes.” Because of the insuperable practical and
legal impediments to holding companies lable which were no longer in existence
it was determined that responsibility for those claims in which no responsible
operator could be located should be shared by the coal industry as a whole. As
a mechanism for meeting this shared responsibility the drafters of the black
lung bill in the House proposed to establish a national trust fund to which all
coal mine operators would contribute. This fund was named the Black Lung
Disability Insurance Fund. It is worth noting that, in the House, both the
UMWA and substantial segments of the coal industry supported the concept

of a national trust fund to pay for Part C claims.
HOW THE TRUST FUND WOULD OPERATE

In the version of H.R. 10760 which was reported by the Committee on Labor
and Public Welfare, and which is before this committee for its consideration,
the Fund would have three trustees: the Secretary of Labor, the Secretary
of the Treasury, and the Secretary of Health, Education and Welfare. To cover
the initial months of operation of the Fund, a loan would be made from the
general fund of the Treasury in such amount a8 was requested as necessary by
the Secretary of Labor. This loan would be repaid to the Treasury over a five-
year perfod, with interest.

The Fund would be supported on an ongoing basis by an assessment against
every coal mining operation in the nation. The assessment would be a rate per
ton of coal mined. The rate would not be uniform for all coal mines but would
be based upon classifications established by the Secretary of Labor. Any assess-
ment paid by a coal operator would be considered an ordinary business expense
under Section 162(a) of the Internal Revenue Code,

~—

1 As of _Jan. 1, 1074, responsible operators also became liable for clalms of miners filed
between July 1, 1978 and & 81, 1973, )
% Becond Annual Report, p. 12, : -~
S Statement by Carl Bagge, president, National Coal Assoclation, before the House
Subcoramittee on Labor Standards, Mar. 13, 1975,
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The Secretary of Labor would be the managing trustee of the Fund. He would _
have authority to hold, operate and administer the Fund and would be respon-
sible for determining and collecting the assessment from all coal operators.
He would be authorized to employ such personnel as were necessary to the
operation of the Fund, and to charge the compensation of any personnel he so
employed to the Fund. He would also be authorized to contract for the services
of any federal, state, or local agency. The Secretary of the Treasury would be
responsible for investing the assets of the Fund not needed for current
withdrawals.

Determinations of eligibility and liability would be made as they are now by
claims examiners in the Department of Labor, Not all Part C claims would be
paid out of the Trust Fund. If a responsible operator were located, the operator
would be liable. Payments from the Fund would be paid to two classes of
eligible miners and survivors: A) Cases in which the operator had failed to
obtain insurance to cover his lability as required by law, or had not begun pay-
ment of benefits within 30 days of an initial determination of eligibility by the
Secretary of Labor; and B) Cases in which no responsible operator could be
located. In the first category of cases the operator would retain his rights under
law to protest the initial determination hv the Seecretary nt Lahor of eligibility
and liability ; he would be liable to repay to the Fund, with interest, payments
lawfully made by the Fund to his former employees. In the second category of
cases the Secretary of Labor's initial determination of eligibility and IFund
liability for payments would be final.

If the Secretary of Labor is vigilant in carrying out his responsibility to see
that all currently operating coal mines insure their potential liability under the
Act, the number of new claims for which the Trust Fund will he liable will de-
crease sharply within two or three years of eilactment of these amendments. As
it appears in both the House and Senate versions of H.R. 10760, the Fund is of
importance basically to provide a mechanism for payment of claims of miners
who left the coal mine industry in the past and for whom no currently existing
coal mine operator can be held liable. Future claims of miners who are employed
now should be adequately insured, and the trust fund should be of minimal {m-
portance in paying the claims of-these miners. In this respect, the version of the
Fund which {8 before you represents a substantial compromise between the pre-
viously expressed preferences of both the UMWA and the National Coal Asso-
clation for a trust fund which would have paid all Part C claims, and the pref-
erence of other segments of the coal industry for continuation of the present sys-

tem for payment of claims.
JUSTIFICATION OF THE METHOD OF ASBESSMENT

Despite broad agreement that it is desirable to impose upon the coal industry.
total financial responsibility for Part C claims, there has been bitter disagreement
.within the fndustry about the best method for allocating this responsibility. This
is natural since there are a wide range of interests within the industry depending
upon whether a company is large or small, young or old, and whether its work-
force is young or old; depending upon the grade and market value of the coal it
produces ; depending upon whether it is labor intensive or capital intensive ; de-
pending upon the proportion of its employees who develop pneumoconiosis and
the conscientiousness with which has implemented measures to prevent
pneumoconiosis. -

As a national union with members in every type of coal mine in the country, we
feel that the tonnage basis for the assessment in the bill before you is the best
basis for assessment. Tonnage has served well for 80 years as the basis for pay-
ments into the UMWA Health and Retirement Funds, the joint industry-labor
operated trust funds which provide pension and health benefits to employees
under the National Bituminous Coal Wage Agreement. This long experience in
imposing and collecting a tonnage assessment from a significant portion of the
industry will provide an invaluable source of experience to the Secretary -of
Labor, and since a significant proportion of the fndustry is already making pay-
ments based on tonnage, accounting will be simplified. Furthermore, tonnage is
niore readily determinable than many of the other potential bases for assessment.
Finally, as a union dedicated to improved safety, we prefer a tonnage assessment
to a payroll assessment because we would not iike to See any further encourage-

*~ment to the industry to cut corners on personnel.
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We recognize, however, that a uniform tonnage tax could put an undue burden
upon certain classes of coal mines where the market value of the coal is low and
where the incidence of pneumoconiosis is also low. An example of this are the
lignite mines. 'neumoconiosis does apear among lignite miners, but its prevalence
is far lower than among bituminous or anthracite miners. At the same time lig-
nite sells for many dollars less per ton than bituminous or anthracite coal. Thus
a uniform tonnage tax would be substantially more burdensome for the lignite
mines, and the burden would have no relationship to the problem Congress was
intending to solve.

In recc: :ition of this type of problem, the bill before you gives the Secretary
of Labor authority to classify coal mining operations and to impose different
assessment rates upon different classes. The complex factors involved in estab-
lishing such rates and the probable need for frequent revisions of the rates in
light of experience and changing circumstances makes the broad legislative dele-
gation of this function to the Secretary reasonable, and, in fact, vir.ually neces-
sary. The UMWA believes, however, that the Secretary should have been in-
structed explicitly to consider a coal mine’s record of compliance with the fed-
eral dust standards, as well as other factors, in determining the rate of assess-
ment. The broad delegation of authority to the Secretary makes an amendment

" for this purpose unnecessary. However, we do request that the Committee take

particular note of this factor in any report it may make on the bill.
CONSTITUTIONALITY OF THE FUND

We are fortunate to have a very recent decision of the United States Supreme
Court for guidance in answering questions which have been raised relating to
the constitutionality of the purposes and operation of the Fund. In Usery et al.
v. Turner Elkhorn Mining Co. et al, decided July 1, 1976, the Supreme Court
issued a major opinion containing a broad discussion of the constitutionality
of the Congressional scheme for providing henefits to black lung victims.

In addition to upholding the constitutionality of all eligibility provisions of the
Act which were challenged by the operators in this suit, the Court dealt at
length with those aspects of the law which imposed liability upon the operators
for miners who left coal mine employment prior to passage of the Act. A large
proportion of the beneficiaries of the Black Lung Disability Insurance Fund
would presumably fall in this category.

With respect to the underlying argument that Congress lacked power to im-
pose liability for disability which was not anticipated at the time of employ:
ment, the Court said, “Our cases are clear that legislation readjusting rights
and burdens is not unlawful because it upsets otherwise settled expectations.”
Slip opinion, at 12.

The Court’s rationale for upholding the retrospective application of the
present law applies directly to the Fund under considera‘'ion here: “We find,
however, that the imposition of liability for the effects of disabilities bred in the
past is justified as a rational measure to spread the costs of the employees’ dis-
abilities to those who have profited from the fruits of their labor—the opera-
tors and the coal consumer.” Id., at 13-14 .

Most significantly for this committee’s deliberations, the operators argued in
Turner Elkhorn that a tax on all coal mine operators presently in business would
have been a more rational way to allocate responsibility for claims arising out
of the past than the system of imposing lability upon individual operators
Either method of imposing liabflity is constitutional, said the Court, and it is up
to Congress to decide which method is wiser, Slip opinion, at 14, :

Senator Haskerr. Mr. Kileullen, could you come up, please?
The Cnarman [presiding]. Now we will hear from Mr. John L.

Kilcullen.
STATEMENT OF JOHN L. KILCULLEN, GENERAL COUNSEL,
NATIONAL INDEPENDENT COAL OPERATORS ASSOCIATION

Mr. KircurLen. Thank you, Mr. Chairman. _
Mr. Chairman, I am here on behalf of the smaller coal producers,

of which the National Independent Coal Operators association repre
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- sents about 1,000 small and medium-sized coal producers, mainly lo-

cated in the Appalachian States of Pennsylvania, West Virginia, Ken-
tucky, Virginia, Ohio and Tennessee. .

We feel that this legislation, as proposed here now, is absolutely un-

necessary. The black lung program has been in effect for almost 7
ears.

y In the first 3-year period, the first 314 years of that time, about

600,000 applications for black lung benefits were filed. At the time that

the statute was passed in 1969, there were fewer than 100,000 under-

ground coal miners. :

The original estimates were that out of the entire reservoir of older
coal miners who had left coalmining employment there would prob-
ably be 50,000 who would qualify for disability, who would be dis-
abled and qualify for disability benefits under the statute.

Three years later, there were some 350,000 claims that had been ap-
proved. The cost of the program had multiplied by 10 times the orig-
inal estimates. -

It is hard to conceive, really, that any miner who is totally disabled
by (i)neumoconiosis has not filed and has not been approved for benefits
under the liberal standards, the liberal medical standards and the
multitude of presumptions that are contained in the legislation.

Every benefit of the doubt is given to the claimant.

It would be hard to conceive of any benefit program that has been
more liberally applied than this one. Yet here we are 7 years after
the initial legislation, and Congress is now again proposing to change
the whole structure of the program and te reopen, to permit the re-
opening of all of the claims that were previously considered by HEW
and were denied.

Some 200,000 denied claims could be refiled under this legislation,
as well as many other additional claims of widows whose husbands
1died years and years ago, many vears prior to the enactment of this
aw.

Like many other Federal welfare programs, this program has been
carried to excess. Its original intent was to reach those men who were
genuinely disabled by the coal miners pneumoconiosis, but
it has now been stretched and expanded to the point where it is pur-
porting to reach people who are not disabled, who would be qualified
simply because they were emploved in the coal mines for a certain
number of years, and they could still be working.

This makes a travesty of this kind of benefit program. In effect,
the bill would give a healthy coal miner with 25 years of employment
greater disability compensation than the compensation of a miner

““who had lost his legs in a mine accident, or suffered a broken back,

who would be only entitled to draw the standard workman’s:ccr
pensation that is allowed under State law.

As T say, these would be healthy miners, still employed, drawing
their full pay, and would still be entitled to draw lifelong benefits
on some theory that they have some partial disability due to
pneumoconiosis. :

We think that this is stretching the statute way beyond its original
intent, and the cost of it to the small coal mine operator will be
tremendous.
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At the present time, the small coal operator in the State of Ken-
tucky, for example, pays $57.37 per hundred dollars of payroll for
workman’s compensation coverage. Approximately $25 of this is the
cost of the Federal black lung coverage.

In other words, 25 peicent of his total payroll already goes toward
the insurance coverage for black lung. In addition to that, of course,
he has had the cost of meeting the dust standards of the act which
imposed a limit of 2 milligrams of dust per cubic meter of air, which
is the tightest standard of any country in the world. The finding of
Congress at the time that they enacted this standard was that this
stringent standard would abolish black lung or coal workers pneumo-
coniosis for the future.

So what we are concerned with here now are miners who left the
industry many years ago and whose claims would now be considered
on the basis of the number of years of employment, without any gen-
eral evidence of disability.

Senator Haskell inquired of the Labor Department representatives
regarding the number of claims that have been filed since July 1, 1973,
under the so-called employer liability sections.

It was pointed out that there were 97,000 claims filed, and only
3,514 claims have been paid. I think, however, that the Department
representatives neglecte(i) to point out that of these 97,000 claims that
Lave been filed, the great majority of them are claims that were pre-
viously denied under the HEW program. These are refilings, these
are people who had their claims denieg. ‘

fSem;tor Hasketr. Do you know this of your own knowledge to be
a fact :

Mr. KircuLren. I have been told this by the Department of Labor.

Senator HasxkeLr. Why do you not get the Department to send in a
supplementary letter over the signature of the same gentleman who
was here, if this is in fact a fact.

Mr. KincuLren. I assume that they have not misrepresented the

facts to me,
Senator IaskerL. We would just like not to have to depend on

hearsay. iy
The Cuammax. T will instruct the staff to contact the Labor
Department.

Mr. KicunLen. In addition to these claims that have been refiled
that were previously denied for lack of adequate medical evidence
of disability, another large group of those 97,000 claims are claims
of widows whose husbands may have died 20 years ago.

Under the act, a claim of a widow must be filed within 3 years from
the date of the miner’s death, Among these 97,000 claims are many
claims of widows whose husbands died 20 to 25, 30 years ago.

I have been involved in some of the black lung hearings on indi-
vidual cases, and many of these claims—in fact,% know specifically
of claims of miners who have left the mines 50 years ago.

I handled one case recently where the miner left the mines in 1926,
and in 1958, when he was 65 years old he applied for social security
benefits and retired. He did no work after that. . :

In 1974, when he was 86 fyem-s old, he filed a claim for black lung
benefits. The Department of Labor approved that claim, and the em-
ployer, in that situation, who has gone out of business in the mean-
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t;rqe but still had an active company in another field, contested the
claim. : :

Now this is the reason why so many of these claims are contested.
The Department of Labor has taken an extremely liberal attitude
toward approving claims. I cannot conceive, for example, that a man
who was 86 vears old and left the coal mines 50 years ago can
legitimately come in now.and make a claim for tgtal disability due
to pneumoconiosis, but this is an example of the manner in which
this law has been applied by the Department of Labor.

I give you this example because anyone who contends that the
Department of Labor has applied this act in a2 manner to the dis-
advantage of the claimants does not know what he is talking about.

They have applied this thing in such a ridiculously liberal manner
that the vast number of their claims, of their determinations, are
being contraverted. .

You cannot blame the coal industry for contraverting these claims,
because, as I say, the situations are so absurd that anybody in his -
right mind could not accept that kind of determination,

The Department of Labor here has estimated that the cost of the
trust fund arrangement that would be provided for under H.R. 10760
ranges from 11 cents to 33 cents a ton, which. as Senator Haskell
points out. is a fairly small amount of money in relation to the sell-
mg price of coal, which today I think is in the range of $15 a ton.
But this estimate, I believe, like all estimates that have been made
in the past, falls far short of what the actual costs would be.

The original estimate of this program, I think. for the whole life
of it, was supposed to be about $250 million, and so far it has now
exceeded $4 billion.

If these 200,000 claims that have been denied are refiled, and they are
approved under the standards that this act would provide, I feel that
the cost could go up to $1.50 a ton. or better. 4 ‘

The estimates, all estimates in the past have been so low that
experience has proved that they were way out of line.

Again, as I pointed out, the cost of this assessment would be only
a small part of it, because the mine operator is paying into the State

rogram as well and, in Kentucky, as T say. he is paying $57 per
$100 of payroll, so that the cost burden that is being imposed right
now is, I think, probably higher, undoubtedly higher than any other
industry experiences.

We feel that there is no necessity for this bill, this legislation, at
this time at all. I am personally convinced that any miner who is
genuinely disabled by pneumoconiosis has long since filed his claim
and has been receiving benefits,

The Cratryax. Thank you very much.

Senator HaskeLr. Thank you, Mr. Chairman,

I assume that you would share Mr. Bagge’s view that it is proper
for the coal industry to bear the burden of benefits when the disease
is proved. Would that be correct or would you not share that view?

Mr. KirconLex. We are talking about a number of factors. Senator.
Woe are talking about whether the industry now should be liable for
payment of benefits to miners who left coal mining many. many
vears ago.
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Senator Haskerr. Let me give you a supposition, an example. Let
us assume that I worked in a number of mines for 40 yvears, varying
coal mines, and now I claim that T have black lung my claim to be
paid out of general revenues. or should the industry pay it?

Mr. KiLcvLLen. You are talking now about a current miner, a man
who is currently-—- :

Senator HasxeLr. Me. For 40 years I have worked in the coal mines,
and now I claim I have black lung. I go and make application for
benefits. Assuming my application is meritorious, wha should pay?

Mr. KinctreeN, You are a current coal miner? You are employed
now in the coal mines? ) :

Senator HaskkerL. That is right.

Mr. Kincvrrex. The current law takes care of you.

Senator HaskeLr, Who do you think should pay? ;

Mr. Kivcvrneex, The employer, That is what is provided in the
present. law.

Senator Haskerr. Let me pursue this a little bit, because I really
wonder if the present law does. The testimony of the Department of
Labor was that of the current 3,500 claims it found only 101 claims
were being paid by industry. the balance out of general revenues.

Does that square with our assumption?

Mr, Kircuriex. I can explain the reason for that. :

The claims began to be filed in July of 1973. It takes approximately
2 years for the Department of Labor to process the claims and to.
notify the claimant and the responsible operator as to what determi-

nation has been made. )
There are thousands and thousands of clauns that are backed up in

that manner.

I think that of the 97,000 claims that they have received only about
thirty some thousand of them have actually been processed, so you
have to change the numbers when you get down to those.

Then they make the determination, and they notify the coal mine
operator that he has been determined to be the responsible mine opera-
tor, and again, most of these cases—I would say 90 percent of these
cases, are miners who have left the industry before the act was passed.

T have handled literally hundreds of these cases. and I have seen
them. I would say that much more than 90 percent of these claims are
claims of miners who have left the industry, or widows of miners who
died years ago. ,

Now, the Department of Labor takes one of these claims like the 86-
year-old man, as I say, who left coal mining in 1926, and they find out
he has some evidence of disease and X-rays that show some evidence
of penumoconiosis. They notify the coal mine operator that he is obli-
gated to pay benefits.

. The operator files what is known as a controversion of the claim.
The case is then sent over the Office of Administrative Law Judges to
be assigned for a hearing. and it may sit over there for 6 months, or
a year. before it is assigned for a hearing. And then I have had hear-
ings that were completed a year ago, and we still have not received a
decision from the hearing officer.

So that there is a whole pipeline full of these cases where the coal
mine operator will ultimately have to pay the benefits.

Senator HaskeLL. Let me ask you one more question. Do you think
that this idea of a tonnage tax is a good way for the industry to pay?
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Mr. Kircurien. I do not think so, at this point. I think that—

Senator Haskerr. Did you ever think so? :

Mr. KiLcuLLen. It might have been originally, if this is the way
that the program had originally been set up, I think that it might have
had some merit, but at this stage of the game——

Senator Haskerr. I am told, sir, that you argued before the
Supreme Court of the United States and said that this is the way that
the industry should pay the tax. I may be misinformed.

Mr. Kircuriex. I did not argue this case before the Supreme Court.

Senator Haskerr, Thank you very much.

Thank you, Mr. Chairman,

The Camman. Let me get a thing or two clear in my mind.

You make reference to tﬁis 2 milligrams per cubic meter of air as
- “beihg the standard that jyou say is the most stringent requirement
ever imposed on any coal mining in the world.

What was it prior to the time that these standards came in? What °
degree of air pollution did we have in an earlier period? I would
just like to get some relative feel of the thing?

Mr., KiLcurLen. In 1969 when this act was passed, there were no
dust standards in the United States. Great Britain had more expe-

_rience with coal dust and pneumoconiosis. All the original work in
this field was done in Great Britain by the medical profession there.

They had come to the conclusion that a dust level of 4.5 milligrams
was about the tolerable level of dust in the atmosphere of the mine.
Many of the British mines were operating with levels of 7, 8, 9 milli-
grams per cubic meter,

Our Congress decided that, instead of taking the British standard
of 4.5 they would go down to a level of 3 milligrams for the first year
and a half, and then down below that to 2 milligrams to_insure, to be

.——absolutely certain that there would be no dust exposure.

Now, the industry has met those standards. At that time, it was
belicved that it was an impossible standard. Many of the mining
engineers felt that it woulc{)be totally beyond the capacity of the
techniques available, the state of art, as it were, to ever reach that
2 milligram level. ~

But by tremendous effort, the industry has done this. They have
changed the whole ventilation procedures in the mines. They intro-
duced all kinds of dust control procedures, so that they have brought
it down, now, to a level that everyone assumes will preclude the
possibility of any miner ever getting pneumoconiosis from working in
a coal mine. .

The CuarMan. You do not think that men should be getting black
lung hereafter with this low dust level, or very few?

_ . Mr. Kicurren. That was the whole theory of the bill, Senator,
that it would wipe out the pneumoconiosis,

The CuairmaN. Could you advise me on this re-reading of X-rays.
I think vou heard the testimony on that subject. :

Mr, KrLcuLren. Yes.

The Cuamman. Looking at it from the point of view of a mine
operator, how does that look to you, where those who reread the
)}(-ray;_q@_ﬂonied the right to express an opinion on what the X-ray

. shows

Mr. Kicortex. T think that it is outrageous to write that kind
of a requirement into the statute. What could happen is that a miner
would go to his family doctor, a GP. and have an X-ray taken, and

1
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if the person had no experience at all in pulmonary medicine, a
radiologist, a just radiologist, who is just a techni¢ian, would take
a look and say, I see some dark spots on there, I diagnose that as
coal workers’ pneumoconiosis. :

That_person may be totally unequipped to make such a diagnosis.

He is just a technician, a radiologist. Ff that kind of evidence could
be conclusive, it. would mean that anybody—there would be all kinds
of fraud in the program, obviously. Xnybody can go out and arrange
for an X-ray and get somebody to say that it has some dark spots
on 1it.
What the Labor Department and HEW have done in the past,
when they get an X-ray of that tg'pe, they have it rerecad by a person
who is supposedly an expert in diagnosing, reading X-rays for coal
workers’ pneumoconiosis, and then in the process of doing this, they
have climinated, as Mr. Read testified, have eliminated many cases
where obviously there was no evidence on the X-ray, and it had been
misread by the technician.

I think that, if this were written in the law in this way, it would
just open the door to all kinds of fraud. ‘

The CuamrMan. It has been said’ among lawyers—and I am sure
you are familiar with the saying—that doctors have the advantage
over lawyers. Doctors can bury their mistakes. We lawyers tend to
have mistakes on the record for many years to come, to confront us,
but could we not get at least some indication over a period of time
as to who is right and who is not right generally on tﬁese diagnoses
in view of the fact that if people have black lung, I do not suppose
they are going to have a very long life expoctancﬂr with it.

It seems to me if the autopsies of the people who have passed away
tend to confirm what medical evidence was correct and which.one
might be wrong. Is that correct, or not? Do you think that an autopsy
could tell whether a person really had black lung after his death?

Mr. KucurLen, The autospy could show whether there were de-
posits of carbon in the lung, yes, but I do not know whether the
doctors could determine whether that was the cause of death. It might
be other causes.

The CramrmaN. Do I take your answer to mean that even if they
find carbon in the lung, that that might not necessarily mean that

it was disabling? ,

much divided on this question of what is pneumoconiosis and what
is disabling pneumoconiosis.

The act has a presumption that if the X-ray shows a spot that is
greater than 1 centimeter in dinmeter then that is classified as disabling
pneumoconiosis, The presumption is that the person is totally disabled.

T have seen cases where the miner left the mines, let us say 25 years
ago, and went to work in a steel mill or an aircraft factory, or some-
plac‘?. like that, or an automotive plant in Detroit, and they are still |
working.- .

oI ha\% one case where A man is making $21,000 a year still working _
and he had an X-ray which was read by the Department of Labor
showing this 1 centimeter or greater category. They qualified him for
benefits and they notified the former mine operator that had employed
him 25 years ago. T think he left the mines in 1950. They notified the
mine operator that he had to begin paying benefits to. this man.
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Here is & man working full-time, making $21,000 a year, and the
Labor De{)artment determines, as they have to under the statute, that
he is totally disabled, totally disabled by pneumoconiosis.

When you see this program from the inside, you see how much
oo absurdity there is.

The C¥{A1RMAN. When you say that, you remind me a little bit of a
case in Louisiana. My father was one of those lawyers who fought
to obtain a ruling that a person could be regarded as totally and per-
manently disabled by virtue of, let us say, loss of a hand, if the kind of
work that he was doing required two hands, and so while he might be
able to do many kinds of employment other than that, he could no
longer do that kind of work, and that is still the case law in Louisiana.

So a man working on the railroad losing a hand could not do the
same kind of work, therefore, he was totally and permanently disabled
from doing that kind of work. One of the most successful businessmen
in Baton Rouge is a man who worked on the railroad, lost a hand. felt
ver&y sorry for himself because he could no longer work on the railroad
and did not know anybody who would be willing to hire a man with
one hand. Well, he did what he could do, and eventually he owned a
laundry and went into other endeavors and became one of the more
successful and wealthy men in the community.

To a large extent, his wealth was traced to the accident on the rail-
road. If that had not happened, he would have been a railroad worker
the rest of his life. Now he is a banker and big businessman because
_he could not do that type of work.

But we do have that kind of workman’s compensation law in Louis-
iana, that one could be regarded as totally and completely disabled
because he loses a hand. But you are contending here in some cases you
may have people who have only a slight disability and could do all
kinds of work, who might be drawing full benefits under the black lung

rogram. -

p. Mr. Kircurren. That is correct.

1 was also making the point that the existence of these opacities that
are characterized as complicated pneumoconiosis are not necessarily
disabling, because many people who have those large opacities are fully
employed without any limitation on their earning capacity.

he Crramrymax. It would certainly shorten their life, would it not?

If a person had this disease, it would shorten his life.

Mr. Kmcvries. T am not even sure of that. I have seen cases of
men 90 years old, Senator, who have been qualified for black lung bene-
fits. I spoke of one 86-year-old. I know of another case where the man
is 90 years old.

The 86-year-old man had a category A opacity, which is the 1 centi-
meter, and he has been out of the coal mines for 50 years. That obvious-
ly had not shortened his life. I do not suppose it has. -

The Cuairmax. If I may interject one story, a friend of mine told me
they kept telling his grandfather if he did not quit drinking it would
gill him. The grandfather died at age 110. The whiskey finally got

im, -

Well, thank you very much for your testimony here today. We will
try to analyze this, and make these recommendations.

[The prepared statement of Mr, Kilcullen follows:]

t
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STATEMENT OF JoHN L, KILCULLEN, GENERAL COUNSEL OF THE NATIONAL INDE-
PENDENT C0AL OPERATORS’ ASBOCIATION

Mr, Chairman and Members of the Committee : We appreciate this opportunity

~ to present the views of the National Independent Coal Operators’ Assoclation in

opposition to H.R. 10760, the so-called Black Lung Benefits Reform Act of 1976.

The National Independent Coul Operators’ Association represents approxi-
mately 1,000 small and medium sized coal producers in the statex of Pennsyl-
vanin, West Virginia, Ohio, Kentucky. Virginia. Tennessee and Towa. The great
majority of the members operate underground mines, and would thus be most
directly impacted by this proposed legistation,

Since the Federal Coal Mine Health and Safety Act was passed in 1969 the
small mine operator has expended massive effort and expense in order to come
into compliance with the multitude of new safety and health requirements im-
posed under the Act and the regulations promulgated by the Secretary of the
Interior. We belleve they have aone a remirkable job in this respect, and that
the henlth and safety conditions in the small mines are equal to and in many
instances superior to those in some large and more profitable mines. The small
mine operator h:s an excellent performance record in meeting the statutorily
mandated respirable dust level of 2.0 mgm. per cubic meter of air—the most
stringent dust limit imposed upon coal mines anywhere in the world. Because
of this, we can confidently say that the air in these mines presents no.hazard to
the health of the miners, and for this reson, conl workers’ pneumoconiosis should
be regarded as having been effectively eliminated as an occupational disease for
currently employed miners.

In spite of this the small mine operators are still required to pay enormous
premiums for workmen's compensation and occupational disease coverage, at a
level fantastically higher than that of any other industry. For example in the
state of Kentucky the mine operator pays $57.37 per $100 of payroll for work-
men's compensution and occupational disease coverage. In other words, he has
to add to his payroll costs another 57.37% to pay for workmen's compensation and
occupation disease coverage. Thus, in spite of his efforts to achieve a dust-free
atmosphere in his mine he is still being penalized by excessive costs for black lung
coverage, -

Now, for the third time in seven years Congress is proposing to lay an even
heyvier burden upon the mine operator to compel him to pay black lung henefits
to miners who are not disabled by black lung, and may still be working and
ecarning full pay. In order to finance these additional benefits the mine operator
will be required to pay into a Trust Fund in the U.S. Treasury an assessient
imposed upon each ton of coal he produces, No one ean state with certainty what
this assessment may be, but a conservative estimate indicates that It may well
be in the range of £1.50 to §2 a ton, In addition, the small mine operator will
still be obligated to carry insurance coverage to reimburse the Trust Fund for
benefits paid out by the Fund on the claim of any miner or former miner he
employed. It is thus obvious, that the economie impact will impose a tremendous
burden upon the small coal mine operator, and will make it vastly more difficult
for him to remain in competition with the lurger producers.

There is another important factor. The actuarial exposure of the small opera-
tor iy greater hecause of the fact that the average nge of miners employed in
small mines is substantially higher than in the larger mines. Many of the miners
employed in small mines are there becanse their age, education level and
physical condition excludes them from employment in large mines. Consequently,
if the 25 year entitlement provision of this bill goex into effect the small mine
operator will be exposed to a disproportionately higher number of claims than
the large commercinl producers, and the cost burden could mean economic
disaster to him.

Apart from the economic factors, however, this proposed legislation makes
a mockery of the concept of compensation for occupationally related illness or
disease. It Iy indeed difficult to believe that responsible members of (Congress
would even consider enacting legislation containing such a hodgepodge of ir-
relevant, imprudent, unjustificd, diseriminatory, and probably unconstitutional,
provisions. This legislation ix so poorly drafted that it is difficult for even the
most experienced lawyers to construe or to determine the scope of its appli-
cability in specific types of situation. In fact we doubt that even the drafters
of the legislation have any clear concept of how it will apply in different
situations. We have talked with some Congressional Committee staff members
who freely admit that they cannot answer many of the fundamental questions

—regarding the application of this legislation.
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Although this legislation masquerades as a workmen’s compensation program,
it violates every basic principle extablished under workmen's compensation laws
over the past fifty years. The provisions of this bill which would provide for
entitlement for benefits on the basis of period of service, and without evidence
of actual disability, is a perversion of the workmen’s compensation fdea, and
if it is adopted as a precedent for other occupational disease legislation it will
be a grievous injustice to employers as well as to the workers who are geniunely
eligible for and entitled to workmen’s compensation for disability or occupa-
tional disease incurred in the course of their employment,

In effect, this bill would give a healthy coal miner, with 25 years of employ-
ment, greater disability compensation than the compensation benefits of a miner
who lost his legs or broke his back in a mine accldent. It will permit many
coal miners to draw combined benefits greatly in excess of the amount they
made when they were employed. The New York Times in an editorinl has
referred to this bill as “a rip-off in the mines”, and it fs indeed a rip-off not
only of the mine operator but also of the general public who would pay higher
taxes and higher utility bills as a result. The Wall Street Journal in an
editorial on March 25, 1976 pointed out that although it was well intentioned
in the beginning the black lung legislation is rapidly developing into a general
give-away—a gravy train—which will encourage workers in other industries to
demand similar handouts. The National Academy of Sciences has estimated that
if disability payments simllar to those proposed for black lung nre granted to
workers in other industries already demanding such benefits, costs would range
upwards of $100 billion a year. The Wall Street Journal comment summarized
the issue by noting that “It is one thing to rectify Injustice, but something
else again to invoke bunkum above compassion in order to bestow special favors
on a politically influential segment of the population.”

This proposed legislation, if adopted, would cause righteous anger and bitter-
ness among disabled workers who are truly the victims of occupational injuries
or disease, and whose disability benefits are far below the benefits which would
be pald to a miner with no genuine disability whatever.

Other features of this bill violate all concepts of justice, equity and due process
of law. In this respect we call the Committee’s particular attention to the pro-
visions for adjudication of black lung claims. Claims filed under this procedure
would be determined by the Department of Labor on an ex parte basis without
any opportunity for the employer to controvert or dispute the claim. An appeal
from any such determination by the ‘Department could he made only by the
claimant in the event the determination was adverse to hin. The employer would
have no right of appeal from a determinatfon in favor of the claimant. This
feature of the bill would effectively ellminate the procedural protections of the
Administrative Procedure Act which were designed to establish reasonable rules
of fair administrative processes in proceedings before federal government
agencies. We predict with ubsolute certainty that this feature of the bill will
be challenged in the courts, with every reasonable expectation that it will be
held to be in violution of the due process and equal protection clauses of the
Constitutlon.

For some reason which we find difficult to comprehend Congress in recent
vears has had a tendency to carry to excess many programs which in their
initial concept were sound humanitarian programs designed to correct hardships
and economic distress. Inevitably these programs have been expanded and
liberalized to the point where they hecome either a national scandal or a travesty
of government bungling. This i8 precisely the case with the black lung program.
It was initially designed to reach those unfortunate people who are disabled by
coal workers' pneumoconiosis. The National Independent Coal Operators’
Association sincerely favors such a program, and has been instrumental in
obtaining amendments to state occupational disease acts to include coal worker's
pneumoconiosis. There are already excellent programs in the various states which
are benefitting tens of thousands of miners and their families. In addition there
are a half milion people drawing benefits under the federal black lung program,
There is, therefore, no demonstrated need for further expansion of the federal
law in this area, particularly in the terms in which H.R. 10760 would do so.
It is an invitation to fraud and deceit and a contempt for the laws of the land.

We therefore urge that this committee, and the Senate reject this frresponsi-
ble, unreasonable and discriminatory legislation.

[Whereupon, at 1:35 p.m. the committee recessed to reconvene at
the call of the Chair.]



