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Tax Adjustments in International Trade: GATT Provisions and
EEC Practices
1. Introduction

Some American businessmen have expressed concern that their com-
petitive positions, both in their home market and in markets abroad,
have been disndvantaged becauso other countries levy heavy consump-
tion taxes on imports and grant exemptions or rebates of such tuxes
on their exports, They do not consider the levying of consumption taxes
on imports into the United States and exemption or rebate on export
of American consumption taxes as comparable becnuse such taxes
are collected at relatively low rates, are primarily collected -by state
and loeal governments rather than the Federal Government, and are
not as visible as systems in other countries. Although virtually all
countries have'n general consumption tax system with the inevitable
levy on imports and rebate or exemption on exports, the complaints
by our businessmen are primarily voiced in terms of tax adjustments
on goods in Kurope—specifically the tax-on-value added. Many of
these businessmen nlso believe that the direct tax burden (corporate
income tax) in Europe is much lighter than it is in the United States,
and sinco the provisions of the Generil Agreement on Tariffs and
Trade (GATT) permit tax adjustiments on imports and exports for
consumption taxes but not for income taxes, American producers are
disndvantnged,

"This paper explores GATT provisions on tax adjustments for im-
ports and exports, tax adjustments on traded goods in the European
Economic Community, direct and indirect taxes and tax shifting as-
sumptions, corporate profits taxes among the mnjor trading countries,
efforts to resolve the issue, and the ralationship between the remission
on exports of indirect taxes and countervailing duties,

II. GATT Provisions
Application of Domestic T'axes to Imports

The GA'I'L' proliibits levying on imported products any “internal
taxes or other internal eharges of any kind in excess of those applied,
direetly or indireetly, to like domestic products” (\Article 111:2) and
enjoins the use of such internal taxes in such a manner.as to afford
protection to domestic produets.! The GATT allows couitries to im-
pose on'imported proditets (at the time of importation or subsequently)

1 A simitar prohibition In Artiele I (sce Annex for text) relates only to {tems contdined
in the schedules of concesslons, bound ngainst fncrease in duties or other charges. Items
not 50 bound are not covered by Article I1, Articles I1 and III, when read together, suggest
that the drafters of the GATT may have bad in mind the fact that, unlike tariffs, integpgl
taxes ure generally not the subject of traditional trade negotiations and it i there%re
important to ensure that protection is achieved by tariffs rather than internal taxes,

(1)
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all consumption taxes up to the amount which would have been im-
‘posed on those products had they been produced and sold domestically
the GATT prohibits imposing internal taxes on imported products in
excess of internal taxes on like domestic products.

Countries have traditionally imposod domestic consumption taxes
on imports, Provisions similar to those in the GAT'T have been used
in commereial treaties and agreements for over o hundred years and
were contained in bilateral trade agreements between the United States
and other countries from almost the beginning of the reciprocal trade
agreements program in 1034, This concept was carried over into the
GATT in 1947, as proposed by the United States and other countrics,
reflecting the practical view that governments and businessmen would
not have accepted procedures which exempted competing imported
goods from consumption taxes imposed on similar domestic goods.?

Countries apply the GATT provisions in accordance with their own
domestic consumption tax system. In countries where multistage con-
sumption taxes are levied on all transactions, whether wholesale or
retail, such as under the tax-on-valne added which is imposed at the
same rate on imported and domestic goods (discussed in later para-
graphs), the tax is levied on imports at tho border and on subsequent-
transactions, In countries without multistage taxes, domestic consump-
tion taxes are usually levied on imports at the import stage, if that
corresponds to the stage at which the tax is imposed domestically, or
at stages subsequent to the import stage. The Canadian Federal 12
percent manufacturers sales tax and provincial retail sales taxes, the
United States Federal and state excise taxes and state and local retail
sales taxes in 46 states and the District of Columbia, and the British
purchase tax (collected at the wholesale stage) are all imposed on
imports in the same manner and rate as they are imposed on domestic
produets. They may be less visible to the foreign exporter if they are
collected subsequent to the import stage. The GA'TT provisions on
tax treatment of imports apply to all consumption tax systems with-
out regard to their form, ,

" 'The purpose of taxing imports—whether at the time of importation
or subsequently—is to ensure that foreign products do not receive
more favorable tax treatment than similar domestic products. To

#The records of the Committee on Finance indicate the diiculties which can arise when
a country deviates from this practice, As indicated in the Report of the President's Com.
mission on International Trade and Investment Policy (GPO, July 1071, footnote at 108),
the United Btates attempted a limited type of border tax adjustments freeze carly in the
trade ngreements program. The United States inserted provisions in three early bllateral
agreements (with Brazil, Colombia and Cuba) negotiated under the 1084 Reclprocal Trade
Agreements Act freezing Internal taxes on imported products with respect to which tarif?
concessions had been granted. Practical problems emerged almost immediately, however,
aad the pollcy was abandoned in 1038, Subsequent agreements contained a provision per-
niftting either party to apply to imports a tax equivalent to any internal tax tmposed
on products produced and sold domestically. See Bsztending the Reclprocal Trade Agree.
ments Act, Hearings before the Committee on Finance, United States Senate, 75th Congress,
1st Sesslon, at 89,
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exempt imported goods from such consumption taxes or to levy such
taxes at a lower rate on imported goods would discriminate against
domestic products in favor of imports.

Tax adjustments on imports are permitted under GATT otily for
taxes on products; that is, consumption taxes, The GATT prohibits
levying any tax on imported products to compensate for direct taxes,
ineluding income taxes, levied on domestic producers, The provision
is apparently based on the assumption thdt income taxes are “paid”
by the legal tax payer, whereas consumption taxes are “paid” by the
consumer,

Tan Treatment of Fuports—“Indirect” Taxes

The GATT permits countries to exempt exported products from
domestic consumption taxes and to rebate to exporters such taxes as
may have been collected on the exported product, This principle was
originally suggested by the United States in September 1948 in its
Suggested Charter for an International Trade Organization (ITO)
of the United Nations,®

The GATT was negotiated the following year, based on the com-
mercinl policy provisions of the draft ITO charter, as an interim multi-
lnteral trade agreement pending the establishment of the ITO, How-
ever, the United States was concerned in 1947 about the ability of some
of its agricultural producers to compete in the world market without
beneflt of export subsidies, Under these circumstances, the GATT ex-
port subsidy provisions were limited to a notification and consultation
procedure, Since the original GATT allowed export subsidization,
there was at that time no reason for the GATT to specifically note
that the exemption or rebate on exports of consumption taxes could
not be considered to be a subsidy.

Nevertheless there was o recognition of this principle in the anti-
dumping and countervailing duty article of the GATT (Article VI:4).
This article, unchanged since 1047, provides that any consumption
tax exemption or rebate on exports shall not be the basis for imposing
antidumping or countervailing duties, Our own Antidumping Act,
1021, contains a similar legislated provision. The Act specifically
directs the Secretary of the Treasury, in his ealculations of dumping
margins (usually the difference between purchase price and home
market price), to add to the purchase price “the amount of any taxes
imposed in the country of exportation upon the manufacturer, pro-
ducer, or seller, in respect to the mamufacture, production or sale of
the merchandise, which have been rebated, or which have not been
collected, by reason of the exportation of the merchandise to the United
States.” (19 U.S.C. 162.) The Congress presumably did not consider
the rebate to exporters of production or sales taxes as contributing
to the margin of dumping but rather considered such rebates to be a

8 Artlcle 25 :2. Text contained in Annex.
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legitimate procedure which does not contribute to unfair price
discrimination,

The GAT'T provisions perriitting rébites of domestic consumption
taxes were made more explicit in 1057, following a Mmajor Review
Session of the GA'T'I' Coittracting Parties, in Ad Article XVI4 The
prineiple was repeated in connection with new provisions which enme
into offect in 1962 among the major trading cotthtries prohibiting the
granting of subsidies on nonprimary produets, including a prohibition
of the exemption or rebate on exports of domestic charges or taxes
other than domestic consumption taxes (see below).

It is.a universally nccepted concept—incorporated in our own do-
mestic law—that since exports are not consumed in the country of
production, they should not be subject to consumption taxes in the
country of production,

1t should be noted that, in accordance with the G.ATT provisions
concerning consumption tax trentment of exports, the United States
exempts from or rebates on exported products all state and local snles
taxes (46 states and the District of Columbin), as well as Federal and
state excise taxes on those exported produets, Throughout most of the
post-World War IT period, onr Federal excise taxes were imposed
on a wide range of products? often at relatively high rates, Only a
few products are subject to Federal excise tax today. ~

Even in interstate trade within the United States it is customary to
exempt from state consumption taxes or rebate such taxes to manu-
facturers of “cxports” to other states,

Tax T'reatment of Faports—“Direct” Taxes

As noted enrlier, the major trading countries ngreed in the GATT
not to grant export subsidies on nonprimary products and defined
subsidies to include rebates to exporters of direct (income) taxes and
socinl secnrity taxes,

This provision came into effect in 1062 after the major trading
countries entered into a “Declaration Giving Effect to the Provisions
of Article XVI:4.” This Declaration was developed in a Working
Party on Subsidies whose report noted that the governments prepared
to accept the Declaration “agree that, for the purpose of that declara-
tion, these practices generally are to be considered as subsidies.”.
Among those listed were:

“(¢) The remission, caleulated in relation to exports, of direct taxes
or social welfare charges on industrial or commercial enterprises;

4 “The exemption of an exported product from duties or taxes horne hy the llke product
when destined for domestic consumption, or the remixsion of such dutiex or taxes in amounts
not In excess of those which have accrued, shall not be deemed to be a subsldy.”

8 For example, alcoholic beverages, tobacco products, motor vehicles and parta, tives and
tubes, business machines, household applinnces, firearms, fur articles, motor fuels, coal and -
coke, copper, lumber, vegetable oils and seeds, jewelry, luggage, musical instruments, radios,
sporting goods, cosmetics, phonographs and phonograph records, television sets, sugar, and
refrigerating equipment.
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“(d) The exemption, in respect of exported goods, of charges or
tnxes, other than charges in connection with importation or indirect
taxes levied at one or several stages on the same goods if sold for in-
ternal consumption; or the payment, in respect of exported goods, of
amoufits exceeding those effectively levied at one or several stages on
these goods in the form of indirect taxes or of charges in connection
with importation ov in both forrms,”

Somhe countries accepting the Declaration had rebated on exports
part or all of their employers’ social sccurity taxes (Francs) and
part or all of their corporate income taxes (Japan), The Declaration
clarified which taxes would be eligible for adjustment on export.

II1. EEC Practices

The European Economic Community (EEC) Council of Ministers
decided in 1964 to harmonize by 1970 its member states’ consumption
tax systems nlong the lines of the Franch tax-on-value added ('I'V.\, or
“taxe sur la valeur ajoutée). The TVA, in use in France since 1044,
has also besn adopted by Germany, Ireland, Italy, the Netherlands,
Luxembourg, Belgium, Denmark and Sweden and Norway. The
United Kingdom, Austria, and Finland have announced their inten-
tion to adopt the TV A system in 1073, The TVA has or will roplace in
all of these countries n previous national general consumption tax
system, These countries have long relied on consumption taxes as
important fiseal tools and have for many years made adjustments for
these taxes on imports and exports,

The TV.\ is a consnmption or sales tax collected each timo a good
(whether a raw material, semiprocessed or finished product) is sold,
but the tax base at each stage is only the value added by the seller.
While the TVA tax base can be computed in different ways, countries
currently applying the TVA have chosen the simplest alternative.
Under the TVA a businessman has n gross tax linbility each month
of the total amount of his sales times the tax rate, say 10 percent, His
invoices to his customers show this 10 percent as part of the purchase
price. From this gross liability he deducts TVA he paid on his pur-
chases. His suppliers will have itemized the TVA payments on their
invoices to him. His net TVA liability is the difference between the
two figures. If the tax paid by him on his purchases (a credit) ex-
ceeds the tax paid fo him on his sales (a debit), he may apply to the
authorities for a refund or carry over the net credit to succeeding
months.

For exainple, when n manufacturer buys $10,000 worth of materials
and sells products worth £20,000 in a particular month, the differ-
ence—S810,000—is the added value for the firm's product or products
in that month, At a 10 pereent TVA rate, his net TVA tax Hability
is $1.000 whether or not the firm made a profit in that month. This
process is repeated throughout the distribution chain until the prod-
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uct is sold at retail to the final consumer. Since the individual con-
sumer cannot deduct the TVA, the process ends there.

The net tax base (and also the revenue) resulting from all these
transactions is the equivalent of that under a retail sales tax at the
same ad valorem tax rate, It differs from a retail sales tax principally
in that the government gets part of the revenue ultimately paid by the
consumer at the earlier stages of production and distribution and
thereforo it reduces the possibility of tax evasion at the retail stage.
Setting aside for the moment the complex question of tax shifting, the
TVA docs not enter into the cost structure until the final sale to the
individunl consumer. Until then it is a tax item which accompaniea
each snle and is kept separate both in the sales invoices and in the
firm’s hooks.

Imports enter the TVA cycle at the border, The tax rate is the same
as the rate on the similar domestic product, and is payable at im-
portation, unlke retail sales taxes where most imports are not taxed
until sold to an individunl consumer.® The importer treats the TVA
paid on imports as any other purchase he makes for his firm. The tax
lie has paid on his imports is included in his tax credits along with
the tax ho pays on his domestic purchases, If he sells the imported
product, he collects TVA from his customer and remits to the tax
authorities the difference hotween tax on his purchases; and tax on
his sales at the end of the month. If he uses the imported produet,
for example a machine tool, in his business, the tax process for the
machine tool is completed at the end of the month when the firm
treats the TVA paid at time of importation as a tax eredit against the
dehits of the taxes it collects on its sales,

Provided the tax authorities possess adequatc-means of control
to prevent the tax-free sale of an import to an ifdividual consumer,
it is unnecessary under the TVA to make tax adjustments at the
horder on imports. Collection after the import stage would have the
advantage of reducing the number of tax collectors at the border but
the disndvantage of facilitating tax evasion, Sweden gave serious con-
sideration to exempting products from TVA. at the time of importa-
tion, but ultimately decided for tax control reasons to make tax
adjustments at the time of importation,

Exports under a TVA system are exempt from tax, as are exports

under retail sales tax systems, Therefore, there ig no TVA tax refund
on exports, As for the tax the exporter paid to his domestic suppliors

* for the materials used to produce the exported product, he treats them

¢ Some have argued that the TVA collected at the time of importation should be levied
on a f.0.h, basis, not, as at present, on the ¢.l.f. duty-paid value. In a TVA system if the tax
collected at the border is lower because the valuation base s lower, the importer will simply
have a smaller tax credit with which to offset his tax debit. The full c.i.f. duty-paid value
of the product-—plus the importer's markup—is the valuation base for the next transaction,
that is, the sale by the importer to his customer. U.8. consumption taxes are also levied on
imports on 4 ¢.1.f, duty-paid value.



7

in the same manner as all of the TVA he pays to his suppliers; that
is, as n eredit for his end-of-the-month accounting to the tax authori-
ties; he omits from the total sales on which tax is due the value of
his exports since he has not collested the TVA from his foreign
customer. There is thus no inherent incentive in the TVA system for
him to export his product rather than sell it in the domestic market.
(The possibility of some backward tax shifting—and thus some pos-
gible incentive—is discussed below.) In France, most exporters have
elected to operate under a system whereby they may make tax exempt
purchases of goods and materials for export production up to the
value of the exports in the previous year, This type of tax treatment
of exports is materially similar to that of state retail sales tax systemns
in the United States.

IV, Direct and Indirect Taxes: Tax Shifting Assumptions and
Corporate Profits Taxes

There is no record of any discussion by the drafters of the GA'L'I'
‘of the economic assumptions underlying the differing treatment ac-
corded to direct and indirect taxes on exports and imports, However,
the GATT provisions were written as if inereases in indirect taxes
.were fully reflected in the price of goods (i.e., fully shifted forward)
"while increases in direct taxes were fully absorbed by producers (or
shifted back to factors of production), having no effect on price. 1f
these assumptions are correct, the GATT provisions would equalize
the amount of indirect taxes levied on competing domestic and im-
ported goods; would avoid granting an incentive to exports hy the
rebate of (or credit for) taxes not reflected in prices, and would avoid
distortions arising from differing direct tax systems, Under such cir-
cumstances, the GATT provisions would be trade neutral,

Few people—even European tax authorities—would argue such
absolutes, It is generally recognized that the degree of tax shifting for
both consumption and profits or other direct taxes depends primarily
on the demand for the product, actions of the monetary authorities,
the stage of the business cycle and the degree of competition dimong
producers of the goods. Some economists also hold the view that in-
crenses in selective consumption taxes are much more easily shifted
forward than increases in general consumption taxes, To the extent
consumption taxes are not fully shifted forward, and direet taxes are
partially shifted forward, countries may derive some trade benefit.
from the GATT provisions on border taxes, but it is not known how
large or how lasting such benefits may be, Relative prices among coun-
tries, on which trade advantages largely depend, are subject to a mix
of forces and undergo constant change, These advantages, if any, can
be erased by a currency appreciation as well as differential rates of
inflation, productivity changes, and even shifts in tastes. After a time,
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the first effects of the change may be offset to an indeterminate degree
by these other factors. In short, it is unpussibie to measure the extent
of the shifting and its etfect on trade in 8 way which can be used for
comparative country analysis. Morvover, there seems no practical way
to settle the tax shifting question and quantify effects which the GAT'T
provisions may have ua & country's trading position,

It is generally recognized that trade effects can result undor cortain
circumstanws when a country changes its tax adjustments on traded
geods, as follows:

L. Eguad increases in the level of domestio consumption tawes and
ad justments on traded goods—This change can affect teade to the
extent that the tax jncrease is not fully shifted forward to the con-
sumer, although the treatment of traded goods assumes full forward
shifting,

2. An increase in the amount of adjustment at the border (to make
up for an “insufficient” adjustment) with no ohange in the domestio
consumption taw—This type of chihge can affect trade favornbly
from the pointof view of the country making tlie change, Such chan gos.
discontnge imports and promote exports.

8. A ohange in the min of tawes whereby a nonadjustable direct taw
is replaced by an adjustable indirect taw—An examplo would be a
reduction of a payroll tax or corpornte income tax matched by an
Inerease in a consumption tnx, either in the form of a higher rate or
more comprehensive coverage under a TVA or retail sales tax, This
change could have an effect on trade similar to an exchange rate
adjustment on trade account.’ :

4. A change from one type of consumption taw system to another.—
Depending on the extent of undercompensation or overcomponsa-
tion 1hder the old and new systems, this type of chrfige can also dis-
cournge imports and promote exports. A prime example of this typo
of chanige is the shift in Germany from a cascade-type gross turnover
tax to the tax-on-value added in 1968, The wndercompensation in tax
adjustments for imports and exports was removed. According to an
OECD study. the chango raised the average rebate on exports 0.6 por-
centage points and the avernge compensating tax on imports 2.4 por-
centage points while the overall tax “birden” on German goods re-
mained miore or less unchanged. The change was similar to o small
devaluation of the Deutsche Mark on trade accotnt. This can also go
in an opposite direction if the cotintry hnd been overeomipsnsating,
ns in the ease of Italy,

-

" 8ome obwervers have noted another possible theoretical advantage from redueing or
eliminnting a direct tax such as the corporate income tax and replacing it with a consump-
tlon tax such ns the tax-ou.value added. Tt has been noted that the TVA tnxes the factors
of production nt the same rate, unltko the corpnrnte income tax whiech 8 a tax on the
return to capltal only. To the extent that the TVA would encourage capital investment,
productivity would be increased over time and a country's competitive position In world
marketg could be improved,
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Corporate Income Taxes in Europe and the United States

Tt is sometimes sald that the United States has high corporate
income taxes and Europesn countries have high consumption taxes,
and that because the GATT rules permit the rebate of consumption
taxes but not of corporate income taxes, the United States is dis-
advantaged by the GATT rules,

In fact, both have high income taxes, especially in the business
gector, and in addition the European countries have higher consump-
tion taxes and higher employers’ socinl security taxes than the United
States does,

The corporate income tax in most European countries accotnts
for n smaller proportion of gross natiohal product (GNP) than it
does in the United States—between 1.5 and 2.5 percent of GNP (at
market prices) in 1966 in France, Germany, Italy, the Netherlands,
and Sweden, compared to 4.6 percent in the United States (and 5.1
percent in the United Kingdom). The difference is largely a reflec-
tion of the fact that the corporate sector is relatively smaller in those
coutitries, Corporate profits in those countries, as a percentage of
GNP, also acconnt for about half those of the United States (see
table, p. 10). This is so because a larger portitn of European national
ontpnt arises in sectors of the economy that are largely unincor-
porated, and because of the differing forms of business structures in
Europe, For example, only about 2.4 percent of the more than 2
million enterprises in Germany in 1067 were organized in some cor-
porate form, compared to 13 percent in the United States,

Both statutory and effective corporate tax rates appear to be gen-
erally at similar levels for the United States and the European
countries, except Belgittm which had a somewhat lower statutory rate.
The equivalent data for Japan suggest a corporate tax burden equal
to or-higher than that in the United States,

Tn addition, employers’ contrisiitions to social sectirity—also not
considered proper for rebate on exports (or imposition on imports) for
countries accepting this GATT provision—are significantly higher
in Europe than in the United States, In 1967, such taxes as a percent-
age of GNP (market prices) were over 10 percent in France, about
6 percent in Belgium, 5.2 percent in Germany, 2 percent in Japan,
and 1.8 percent in the United States, The low figure for the United
States is partly a reflection of the private pension plans to which our
companies contribute,

From the above data, it is inipossible to estimate what the effects
on a conntry’s trading position would be if GATT provisions were
altered to perntit the rebate of direct taxes, The tiltimate result on a
country’s trading position would depend on such factors as the size
of the rebate, the state of demand for the product, the stage of the
business cycle at home and abrond, and the degree of competition
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among domestic and foreign producers of the good. In addition, com-
petition in trade occurs not at the level of national economies but at
the level of individual business firms and specific products, Therefore,
the data also do not indicate whether a ¢hange in the GATT rules to
permit rebate of profits tax to a specific American firm in its exports
of a specific prodttet would help or hurt that firm in competition with
foreign fivms receiving similar rebates, Rebates for direct taxes would
necessarily be imprecise, thus affording opportunities for undetected
or for competitive overcompensation,

A broader analysis of the equity of the GATT provisiohs requires
not only an examination of relative corporate tax bhurdens, but a
study of the nature and level of total taxation and government ox-
penditures, A large part of tax receipts (some of which are levied
on imports) finance government services which have the effect of
conferring benefits on domestic producers, which may lower produc-
tion costs,

CORPORATE PROFITS AND DIRECT CORPORATE TAXES AS A PERCENT OF GNP, CORPORATE TAXES AS A PERCENT
OF CORPORATE PROFITS, AND STATUTORY CORPORATE INCOME TAX RATES IN THE UNITED STATES AND SE-
LECTED EUROPEAN COUNTRIES, 1966

' Nethere United United
Belgium France  Germany Italy  lsnds Sweden Kingdom States
Direct taxes on corporations as
apercontof GNP, ........... 1.9 1.9 11,6 . 1.8 2.8 21 161 148
Corporate profils as a percent
Of GNP, cerieerurcncroncnne 58 4.6 3.6 4.6 ¢ 48 1.4 108
Direct corporate taxes as a per-
contof corporateprofits. ..... 3.2 48 144,2 kiR | () 436 1452 143.4
fNational statutory corporate ine
cometaxrates(percent)...... 30.0 50.0 281,0-15.0 4420,9-38.8 ¢43-48 140 040 122-48

1 Based on corporate Income taxes only,

$ Not available,

8 The baslc rate of 51 percent is applicable to undistributed corporate profits; the rate is reduced to 15 percent on dis.
tributions. As part of the firms profits must be retained to pay the lax on the distributed portion, and is thereby subjectto
the 51-percent rate, the minimum effective rate is actually about 26 percent. There are also local income taxes,

4 This represents the range of rates applicable to income from the employment of capital and labor (business activities),
There aro also local surcharges whicts range between an average of 11,93 and 13.80 percent so that (he total tax on bus.
iness activities ranges between 20.93 and 38.80 percent,

4 In addition to the taxon business activities, there is 8 taxon corporate profits. A 15:percent rate s applicable to income
In axcess of 6 percent of net worth, This tax is increased by local surcharges which raise the effective to about 18 percent,

§ On profits not exceeding £.50,000 the rate if 43 percent plus 16 parcent of the excess over £.40,000, The rate on profits
{n excess of £.50,000 Is 46 percent.

1 In addition to the national corporate tax, there is a local tax levied in communities where the corporation has 8 perma.
nent establishment, The local rate, which varies from year to year and from community to community depending on local
neads, averages about 20 parcent. As the local rate is deducted from Income subject to the national tax the overall eftective
rate of national and local corporate income Laxes is about 52 percent,

§ The 1965 Finance At which became applicable in Aptil 1966 changed the method of taxing corporate profits and re.
duced the overall corporate rate from 65 to 40 parcent. Part of the corporate income earned in calendar 1966 was subject
to the higher rate.

¢ Anormaitaxof 22 percentisleviad on all taxableincome and a surtaxof 26 percent on taxableincome above $25,000,

Sources: The compuled percentages were largely derived from data in Yestbook of National Accounts Statistics, 1967
Statistical Office of the United Nations, New York, 1968, The Belgium, French, German, ltelian and Dutch statutory rates
wereobtained from: Corporate Taxation in the Common Market, Guides to European Taxation, Vol. 11, Internationsl Bureau -
of Fiscal Documentation, Amsterdam, The Netherlands, 1968,
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V. Efforts to Resolve the Issue

While there are deflciencies in the GATT provisions on border tax
adjustments, neither the United States nor any other country has been
able to come forward with any practical proposals for nmetidments.
In an effort to direct attention to this issue, the United States initinted
& comprehensive study in the OECD in 1063 and brought up the
subject for extensive discussion in the GATT during 1068-70,

Considerable time and effort was devoted to the study of the issue

~within the U.S. Government in consultation with the private sector
during the OECD and GATT discussions, All attempts to develop
formal proposals for consideration during those discussions failed for
three reasons:

1. Any limitation on border tax adjustments would affect the United
States ns well as others, Although the effect of any limitation on the
United States would be less significant than on many other countries,
implementation of any limitation would be much more difficult in the
United States because most of the U.S, taxes which would be affected
are levied at the state and local level and at the retail stage where no
adjustment is made at the border,

2, Any effort to obtain greater latitude for the United States, for
example, allowing an adjustment for corporate income taxes, could
be emulated by others and any advantage gained would be offset.

3. Any proposal which would be self-serving for the United States
nt the expense of others would not be acceptable and hence would not
have any support. The rationale of other countries in this respect has
been made quite clear, They do not consider border tax adjustments
unfair and state they would have no objections to the United States
adopting & TVA and a border tax adjustment system similar to theirs,

The one accomplishment arising from the long consideration of
this subject was the establishment within the GAT'T of o consultation
procedtire for changes in border tax adjustments.

VI, Rebates of Indirect Taxes and the Countervailing Duty
Statute

Under administrative precedents dating back to 1807, the Treasury
Department has generally not construed the rebate, remission or ex-
emption on exports of ordinary indirect tnxes (consumption taxes on
goods) to be a “bounty or grant” within the meaning of oar counter-
vailing duty statute (Section 803, Tariff Act of 1030; 10 U.S.C.A.
1808). These precedents have been applied as a general rule with regard
to all consumption taxes on goods, The precedents are based on the
principle that, since exports are not conswmed in the country of pro-
duction, they should not be subject to consumption taxes in that coun-
try. The theory has been that the application of countervailing duties
to the rebate of consumption taxes would have the effect of double
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taxation of the product, since the United States would not, 6ifly itiipose
its own indirect taxes, such as Federal ahd state excise taxes and state
and local sales taxes, but would also collect, through the use of the
countervailing duty, the indirect tax imposed by the exporting coun-
try on domestically consumed goods.

The Treasury Departinent. has not applied these precedents to tax
“rebates” in excess of taxes collected on the exported produét. If, for
example, the foreign exporter has paid $1 in excise taxes oh'a product
he exports to the United States but receives a rebate of $1.20 on expor-
tation, under long-established administrative precedents of the Treas-
ury Department the imported merchandise would be subject to a
countervailing duty of $0.20,

A new issue arose in 1967 in the Italian transmission tower ease. Up
to that time Treasury precedents were based on the assumption that
indirect taxes rebated on export had been imposed on the product and
that the tax burden on the Department investigation of Ttalian trans-
mission tower exports revealed that this product benefited from a
number of rebates (under Ttalian TLaw 639) of indirect taxes which
had not been imposed on the product being exported or its components
but rather were taxes on general overhead purchases, unrelated to
the specific produets, such as mortgage taxes. advertising and pub-
licity taxes, and Government license fees. To the extent that such
taxes were rebated, the Treasury Department found that they con-
stituted a “bounty or grant” under the countervailing duty statute
(T\D. 67-102). The Customs Court decision of September 13, 1971,
(Amevican FFxpress (o, v. United States, C'.D. }266) npheld the Treas-
ury Department finding, The Court of Customs and Patent Appeals
has affirmed the Customs Court’s finding. The Treasury Department
has subsequently imposed countervailing duties on a range of Italian
products benefiting from Law 639 rebates.

Judicial Interpretations

Considerable confusion has arisen in the countervailing duty field
over the interpretation of two early Supreme Court opinions, in which
there are dicta referring to the term “bounty or grant” as applying to
all tax rebates, including rebates of indireet taxes. [ Downs v, I'nited
States, 113 F, 144 (1902), aft'd 187 TS, 496 (1903) : Nicholaz « (0. v.
Tnited States, T Ct. Cust. Appls. 97 (1916). afi*'d 249 U.S. 34 (1919).]
However, the koldings of the Supreme Court in these two decisions,
as distinguished from the dicta. were that overrebates constitute a
“bounty or grant” to the extent of the overrchate, .\s implied from the
earlier discussion, the Treasury Department for more than half a cen-
tury in its administrative decisions has applied the Downs and
Nicholas opinions in accordance with the holdings rather than the
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dicta. Receit opinions of the Court of Customs and Patenit Appeals
in Hammond Lead Products, [ne. v. United States, 63 Cust, Ct. 318,

LD, 3915 (1969) 5 rev'd 58 C.C.P.A. 129 C.A.D. 1017 (1971) and of
the Customs Court in American Fzpress Co. v. United States, C.D.
4266 (decided September 13, 1971), in dicta, have restated the dicta
of the Downs and Nicholas opinions, It cannot be predicted how the
conrts will finally resolve this issue.

Conclusions

The applicability of a statute such as the countervailing duty law,
basically unchanged since the early part of this century, to all con-
sumption taxes, including the very complex tax-on-value added, re-
quires a careful analysis, Moreover, the situation may be further com-
plicated by the decisions which will ultimately be rendered by the
courts in the countervailing duty cases presently being litigated on
appeal.

The Treasury Department is examining the countervailing duty
law from the standpoint of its overall impact on the present world
trade situation. This study is focusing on the problems discussed
earlier, in addition to an overall review of the administration of this
law,

ANNEA

Latract From Suggested Charter for UN ITO 25: 2

“[xcept as provided in paragraph 3 of this Article, no Member
shall grant, directly or indirectly, any subsidy on the exportation of
any product, or establish or maintain any other system which results
in the sale of such product for export at a price lower than the com-
parable price charged for the like product to buyers in the domestic
market, due allowance being mude for differences in conditions and
terms of sale, for differences in taxation, and for other differences
affecting price comparability. The preceding sentence shall not be
construed to prevent any Member from exempting exported products
from duties or taxes imposed in respect of like products when con-
sumed domestically or from remitting such duties or taxes which
have accrued.”

Extracts From the (ieneral Agreement on Turiffs and T'rade

ARTICLE IT 2(A)

“a charge equivalent to an internal tax imposed consistently with
the provisions of paragraph 2 of Article III in respect of the like
domestic product or in respect of an article from which the imported
product has been manufactured or produeed in whole or in part;”
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ARTICLE TIT

“1, The contracting partics recognize that internal taxes and other
internal charges, and laws, regulations and requirements affecting
the internal sale, offering for sale, purchase, transportation, distri-
bution or use of products, and internal quantitative regulations re-
quiring the mixture, processing or use of produets in specified amounts
or proportions, should not be applied to imported or domestic prod-
uets so as to afford protection to domestic production.

“2, The products of the territory of any contracting party im-
ported into the territory of any other contracting party shall not be
subject, directly or indirectly, to inteérnal taxes or other internal
charges of any kind in excess of those applied directly or indirectly,
to like domestic products. Moreover, no contracting party shall other-
wise apply internal taxes or other internal charges to imported or
domestic products in a manner contrary to the principles set forth in
paragraph 1,

“3. With respect to any existing internal tax which is inconsistent
with the provisions of paragraph 2, but which is specifically author-
ized under a trade agreement, in force on April 10, 1947, in which the
import duty on the taxed product is bound against ifierease. the con-
tracting party imposing the tax shall be free to postpone the appli-
cation of the provisions of paragraph 2 to such tax until such time as
it can obtain release from the ohligations of such trade agreement in
order to permit the increase of such duty to the extent necessary to
compensate for the elimination of the protective element of the tax.”

ARTICLE VI

“4. No product of the territory of any contracting party imported
into the territory of any other contracting party shall be subject to
anti-dumping or countervailing duty by reason of the exemption of
such product from duties or taxes borne by the like product when
destined for consumption in the country of origin or exportation, or
by reason of the refund of such duties or taxes.”

ARTICLE XVI

Subsidies

Section A—SuBsIDiES 1N GENERAL.—

“1. If any contracting party grants or maintains any subsidy, in-
cluding any form of income or price support, which operates directly
or indirectly to increase exports of any product from, or to reduce
imports of any product into, its territory, It shall notify the CON-
TRACTING PARTIES in writing of the extent and nature of the
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subsidization, of the estimated effect of the subsidization on the quan-
tity of the affected product or produets imported into or exported from
its terrvitory and of the circumstances making the subsidization neces-
sary. In any case in which it is detegmined that serious prejudice to
the interests of any other contracting party is caused or threatened by
any such subsidization, the contracting party granting the subsidy
shall, upon request, Jdiscuss with the other contracting party or parties
concerned, or with the CONTRACTING PARTIES, the possibility
of limiting the subsidization,

Section B—Anbprrionar Provisrons oN Exrorr Stpsipiks.—

“2, The contracting parties recognize that the granting by a con-
tracting party of a subsidy on the export of any product may have
harmful effects for other contracting parties, both importing and
exporting, may cause undue distarbance to their normal commercial
interests, and may hinder the achievement of the objectives of this
Agreement,

“3. Accordingly, contracting parties should seek to avoid the use
of subsidies on the export of primary products. If, however, a con-
tracting party grants directly or indirectly any form of subsidy which
operates to increase the export of any primary produet from its terri-
tory, such subsidy shall not be applied in a manner which results in
that contracting party having more than an equitable share of world
export trade in that product, account being taken of the shares of the
contracting parties in such trade in the product during a previous
representative period, and any special factors which may have affected
or may be affected or may be affecting such trade in the product.

“4, Further, as from 1 January 1958 or the carliest practicable date
thereafter, contracting parties shall cease to grant either directly or
indirectly any form of subsidy on the export of any products other
than a primary product which subsidy results in the sale of such
product for export at a price lower than the comparable price charged
for the like product to buyers in the domestic market. Until 31 Decem-
ber 1957 no contracting party shall extend the scope of any such sub-
sidization beyond that existing on 1 January 1955 by the introduction
of new, or the extension of existing, subsidies.

“5. The CONTRACTING PARTIES shall review the operation
of the provisions of this Article from time to time with a view to
examining its effectiveness, in the light of actual experience, in promot-
ing the objectives of this Agreement and avoiding subsidization seri-
ously prejudicial to the trade or interests of contracting parties.”

O



