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TAXPAYER PROTECTION AND REIMBURSEMENT
ACT

THURSDAY, JULY 19, 1979

U.S. SENATE,
COMMITTEE ON FINANCE,,

SUBCOMMITrEE ON OVERSIGHT OF THE
INTERNAL REVENUE SERVICE, -

Washington, D.C.
The subcommittee met, pursuant to notice, at 2:10 p.m., in room

1224, Dirksen Senate Office Building, Hon. Max Baucus, chairman
of the subcommittee, presiding. -

Present: Senators Baucus and Byrd.
[The press release announcing this hearing and the bill S. 1444

and floor statement follow:]
[Press Release. July 12, 19791

COMMITTEE ON FINANCE, U.S. SENATE,
SUBCOMMITTEE ON OVERSIGHT OF THE INTERNAL REVENUE SERVICE.

FINANCE SUBCOMMITTEE ON OVERSIGHT OF THE INTERNAL REVENUE SERVICE SETS
HEARING ON S. 1444

Senator Max Baucus (D.-Mont.), Chairman of the Subcommittee on Oversight of
the Internal Revenue Service of the Senate Committee on Finance, announced today
that the Subcommittee will hold a hearing on Thursday, July 19, 1979, on S. 1444,
the Taxpayer Protection and Reimbursement Act. This bill would permit the award-
ing of reasonable court costs, including attorney's fees, to prevailing parties in civil
tax actions.

The hearing will be held in Room 1224, Dirksen Senate Office Building and will
begin at 2:00 p.m.

In announcing the hearing, Senator Baucus pointed out that, "There are certt,n
situations where taxpayers not only must assess themselves and pay Federal income
tax, but then must defend themselves against the Government's claim that they owe
additional tax. When it is clear that the IRS (or Justice Department when it
conducts the litigation) is maintaining an unreasonable position which results in
real harm to a taxpayer, the availability of a judicial determination must never be
an empty promise, expecially one caused by the burden of high litigation costs. To
alleviate some of the financial burden for taxpayers who win in court against an
unreasonable IRS position and to protect taxpayers at the outset from unreasonable
IRS actions, I offer this legislation," Baucus added.

The following witnesses have been scheduled to testify before the Subcommittee:
The Honorable Donald C. Lubick, Assistant Secretary of the Treasury for Tax

Policy.
The Honorable Jerome Kurtz, Commissioner of Internal Revenue.
John S. Murray, Acting Deputy Assistant Attorney General (Tax Division), De-

partment of Justice.
The Honorable Moxley Featherston, Chief Judge, U.S. Tax Court.
Lipman Redman, Chairman, Section on Taxation, American Bar Association;

accompanied by Steven Salch, Special Advisor to ABA Tax Section's Committee on
Court Procedures.

Johnnie M. Walters, former Commissioner of Internal Revenue and former Assist-
ant Attorney General (Tax Division), Department of Justice.

(1)
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Stuart E. Seigel, former Chief Counsel, Internal Revenue Service.
Daniel Lewolt, Executive Director, National Taxpayers Legal Fund.
John Fitch, Director of Government Affairs, National Society of Public Account-

ants.
Legislative Reorganization Act.--Senator Baucus stated that the Legislative Reor-

g animation Act of 1946, as amended, requires all witnesses appearing before the
Committees of Conjress, "to file in advance written statements of their proposed
testimony, and to limit their oral presentations to brief summaries of their argu-
ment."

Witnesses scheduled to testify should comply with the following rules:
(1) A copy of the statement must be filed by noon the day before the day the

witness is scheduled to testify.
(2) All witnesses must include with their written statement a summary of the

principal points included in the statement.
(3) The written statements must be typed on letter-size paper (not legal size) and

at least 100 copies must be submitted by the close of business the day before the
witness is scheduled to testify.

(4) Witnesses are not to read their written statements to the Committee, but are
to confine their ten-minute oral presentations to a summary of the points included
in the statement.

(5) Not more than ten minutes will be allowed for oral presentation.
Written testimony.--Senator Baucus stated that the Subcommittee would be

pleased to receive written testimony from those persons or organizations who wish
to submit statements for the record. Statements submitted for inclusion in the
record should be typewritten, not more than 25 double-spaced pages in length and
mailed with five (5) copies by July 30, 1979, to Michael Stern, Staff Director,
Committee on Finance, Room 2227 Dirksen Senate Office Building, Washington,
D.C. 20510.
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96TH CONGRESS A°ST SESSION S 1444
To amend the Internal Revenue Code of 1954 and title 28 of the United States

Code to provide for the award of reasonable court costs, including-attorney's
fees, to prevailing parties in civil tax actions, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JUNE 27 (legislative day, JUNE 21), 1979
Mr. BAUCUs (for himself, Mr. LoNo, Mr. BENTSEN, and Mr. BRADLEY) intro-

duced the following bill; which was read twice and referred to the Committee
on Finance with instructions that if and when reported, it then be referred to
the Committee on the Judiciary for not to exceed 45 days to consider title II

A BILL
To amend the Internal Revenue Code of 1954 and title 28 of

the United States Code to provide for the award of reason-
able court costs, including attorney's fees, to prevailing
parties in civil tax actions, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That this Act may be cited as the "Taxpayer Protection and

4 Reimbursement Act".
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1 TITLE I-AMENDMENTS TO INTERNAL REVENUE

2 CODE OF 1954

3 SEc. 101. (a) Subchapter B of chapter 76 of the Inter-

4 nal Revenue Code of 1954 is amended by redesignating see-

5 tion 7430 as section 7431 and by inserting after section 7429

6 the following new section:

7 "SEC. 7430. AWARD OF COURT COSTS, INCLUDING ATTORNEY'S

8 FEES.

9 "(a) IN GENERAL.-In the case of any civil action or

10 proceeding in a court of the United States, including the Tax

11 Court, which is brought by or against the United States for

12 the determination, collection, or refund of any tax, interest,

13 or penalty under this title, the prevailing party (other than

14 the United States or any creditor of the taxpayer involved)

15 may be awarded a judgment for reasonable court costs, in-

16 eluding attorney's fees, incurred in such action or proceeding

17 but only to the extent such costs are allocable to the United

18 States and not any other party to such action or proceeding.

19 "(b) LIMITATION ON COSTS.-In no event shall an

20 award for reasonable court costs, including attorney's fees,

21 exceed $20,000 for any one civil action or proceeding.

22 "(c) DEPINITIONS.-For purposes of this section-

23 "(1) ATTORNEY'S FEEs.-The term 'attorney's

24 fees' 'includes,- with respect to any proceeding in the

25 Tax Court, fees for the services of an individual, not
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1 an attorney, who is authorized to practice before that

2 court.

3 "(2) PREVAILING PARTY.-A party (other than

4 the United States or any creditor of the taxpayer in-

5 volved) shall be deemed to have prevailed in any such

6 civil action or proceeding, only if such party, as deter-

7 mined by taking into account the entire record of the

8 case as well as any other relevant evidence-

9 "(A)(i) is sustained (whether by judicial de-

10 termination or agreement of the parties) as to all,

11 or all but an insignificant portion, of the amount

12 in controversy, or

13 "(ii) if no amount is in controversy, is sus-

14 tained (whether by judicial determination or

15 agreement of the parties) as to all, or all but an

16 insignificant portion, of the issue or issues pre-

17 sented, and

18 "(B) establishes that the position of the

19 United States in the civil action or proceeding

20 was unreasonable.

21 "(d) EXCLUSION OF CERTAIN CIVIL ACTIONS OR PRO-

22 CEEDINOS.-No award for reasonable court costs, including

23 attorney's fees, may be awarded under subsection (a) with

24 respect to any civil action or proceeding brought under-
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1 "(1) section 7428 (relating to declaratory judg-

2 ments with respect to status and classification of orga-

3 nizations under section 501(c)(3), etc.), unless such

4 action or proceeding involves the revocation of the tax-

5 exempt status of an organization described in section

6 501(c)(3),

7 "(2) section 7476 (relating to declaratory judg.

8 ments with respect to qualification of certain retire-

9 ment plans),

10 "(3) section 7477 (relating to declaratory judg-

11 ments with respect to transfers of property from the

12 United States), or

13 "(4) section 7478 (relating to declaratory judg-

14 ments with respect to status of certain governmental

15 obligations).

16 "(e) MULTIPLE ACTIONS.-For purposes of this sec-

17 tion, in the case of-

18 "(1) multiple actions which could have been joined

19 or consolidated, or

20 "(2) a case or cases involving a return or returns

21 of the same taxpayer (including joint returns of married

22 individuals) which could have been joined in a single

23 proceeding in the same court,

24 such actions or cases shall be treated as one civil action or

25 proceeding regardless of whether such joinder or consoHda-
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1 tion actually occurs, unless the court in which such action or

2 proceeding is brought determines, in its discretion, that it

3 would be inappropriate to treat such actions or cases as

4 joined or consolidated for purposes of this section.

5 "(0 RIGHT OF APPEAL.-An order granting or denying

6 such award, in whole or in part, shall be incorporated as a

7 part of the decision or judgment in the case and shall be

8 subject to appeal in the same manner and to the same extent

9 as the decision or judgment.

10 "(g) SOURCE OF PAYMENT. -Payment of such award

11 shall be made out of the general appropriations of the agency

12 conducting the civil action or proceeding.".

13 (b) The table of sections for such subchapter is amended

14 by striking out the item relating to section 7430 and inserting

15 the following new items:

"Sec. 7430. Award of costs, including attorney's fees.
"See. 7431. Cross references.".

16 SEC. 102. Section 722 of the Revised Statutes (42

17 U.S.C. 1988) is amended by striking out immediately after

18 "Public Law 92-318" the clause "or in any civil action or

19 proceeding, by or on behalf of the United States of America,

20 to enforce, or charging a violation of, the United States In.

21 ternal Revenue Code,".

22 SEC. 103. The amendments made by this title shall

23 apply to civil actions or proceedings filed after December 31,

24 1978, and before January 1, 1983.
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1 TITLE 11-AMENDMENTS TO TITLE 28

2 SHO. 201. Section 2412 of title 28, United States Code,

8 is amended--

4 (1) by inserting "or subsection (b)" after "stat-

S ute", and

6 (2) by adding at the end thereof the following:

7 "(b)(1) In the case of any civil action or proceeding in a

8 court of the United States which is brought by or against the

9 United States for the determination, collection, or refund of

10 any tax, interest, or -penalty under the Internal Revenue

11 Code of 1954, the prevailing party (other than the United

12 States or a creditor of the taxpayer involved) may be award-

13 ed a judgment for reasonable court costs, including attorney's

14 fees, incurred in such action or proceeding but only to the

15 extent such costs are allocable to the United States and not

16 any other party to such action or proceeding.

17 "(2) In no event shall an award for reasonable court

18 costs, including attorney's fees, exceed $20,000 for any one

19 civil action or proceeding.

20 "(3) For purposes of this subsection, a party (other than

.21 the United States or a creditor of the taxpayer involved) shall

22 be deemed to have prevailed in any such civil action or pro-

23 ceeding, only if such party, as determined by taking into ac-

24' count the entire record of the case as well as any other rele-

25 vant evidence-
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1 "(A)(i) is sustained (whether by judicial determi-

2 nation or agreement of the parties) as to all, or all but

3 an insignificant portion, of the amount in controversy,

4 or

5 "(ii) if no amount is in controversy, is sustained

6 (whether by judicial determination or agreement of the

7 parties) as to all, or all but an insignificant portion, of

8 the issue or issues presented, and

9 "(B) establishes that the position of the United

10 States in the civil action or proceeding was unreason-

11 able.

12 "(4) No award for reasonable court costs, including at-

13 torney's fees, may be awarded under paragraph (1) with re-

14 spect to any civil action or proceeding brought under-

15 "(A) section 7428 of the Internal Revenue Code

16 of 1954 (relating to declaratory judgments with respect

17 to status and classification of organizations under sec-

18 tion 501(c)(3), etc.), unless such action or proceeding

19 involves the revocation of the tax-exempt status of an

20 organization described in section 501(c)(3) of such

21 Code,

22 "(B) section 7476 of such Code (relating to de-

23 claratory judgments with respect to qualification of cer-

24 tain retirement plans),
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1 "(C) section 7477 of such Code (relating to de-

2 claratory judgments with respect to transfers of proper-

3 ty from the United States), or
4 "(D) section 7478 of such Code (relating to de-

b claratory judgments with respect to status of certain

6 governmental obligations).

7 "(5) For purposes of this subsection, in the case of-

8 "(A) multiple actions which could have been

9 joined or consolidated, or

10 "(B) a case or cases involving a return or returns

11 of the same taxpayer (including joint returns of married

12 individuals) which could have been joined in a single

13 proceeding in the same court,

!4 such actions or cases shall be treated as one civil action or

15 proceeding regardless of whether such joinder or consolida-

16 tion actually occurs, unless the court in which such action or

17 proceeding is brought determines, in its discretion, that it

18 would be inappropriate to treat such actions or cases as

19 joined or consolidated for purposes of this section.

20 "(6) An order granting or denying such award, in whole

21 or in part, shall be incorporated as a part of the decision or

22 judgment in the case and shall be subject to appeal in the

23 same manner and to the same extent as the decision or judg-

24 ment.



11

9

1 "(7) Payment of such award shall be made out of the

2 general appropriations of the agency conducting the civil

3 action or proceeding.".

4 SEc. 202. Section 722 of the Revised Statutes (42

5 U.S.C. 1988) is amended by striking out immediately after

6 "Public Law 92-318" the clause "or in any civil action or

7 proceeding, by or on behalf of the United States of America,

8 to enforce, or charging a violation of, the United States In-

9 ternal Revenue Code,".

10 SEc. 203. The amendments made by this title shall

11 apply to civil actions or proceedings filed after December 31,

12 1978, and before January 1, 1983.

-d
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TAXPAYER PROTECTION AND REIMBURSEMENT ACT

Mr. BAUCUS. Mr. President, I am today introducing legislation which will reduce
the inherent disadvantages now faced by taxpayers entangled in civil tax actions
instituted by or against the Internal Revenue Service. My bill, the "Taxpayer
Protection and Reimbursement Act," will allow Federal courts and the Tax Court to
reimburse taxpayers who prevail against the IRS, in virtually all types of tax cases
where the position of the IRS was unreasonable, for reasonable court costs, and
attorneys' fees.

The successful functioning of our tax system depends upon voluntary compli-
ance-that ability and willingness of taxpayers to accurately assess themselves and
pay their taxes. In order to insure that this willingness to cooperate does not falter,
taxpayers must have confidence that they are being treated fairly by IRS in its
administration and enforcement of the tax laws. For the most part, IRS does
perform its statutory duties of administering and enforcing tax laws reasonably and
equitably.

To a large extent taxpayers are afforded ample occasions through IRS administra-
tive appeals process to contest or voluntarily to settle their tax liability. Further-
more, even if a taxpayer must seek judicial resolution of a controversy that cannot
be settled administratively, the Tax Court does provide a simplified procedure for
small tax cases-those cases involving $5,000 or less for any one taxable year.
However, even this small tax case procedure does not mean that taxpayers can
always grapple with complicated tax laws in the Tax Court without the assistance
or advice of an attorney or other authorized representative.

While recognizing that IRS generally exercises its authority justly and with
restraint, the fact remains that in an organization as large and complex as IRS,
which must administer a myriad of complicated tax laws, errors are bound to occur.
There are instances where 1RS has acted arbitrarily, where certain taxpayers may
feel subjected to IRS harassment or abuse. Taxpayers are quite vulnerable to the
power of IRS. The fact that taxpayers can go into court to get a judicial resolution
of a dispute with IRS is small comfort to those taxpayers who must bear the
expense of court costs and substantial attorney's fees. And consider how much worse
this predicament is for taxpayers who, even though they are actually in full compli-
ance with the law, are forced into court by an IRS position which is unreasonable in
light of either its interpretation of a tax law or its application of that law to the
particular taxpayer. Such taxpayers, who have to endure the turmoils of litigation
through no fault of their own, must still pay the legal expenses incurred in the
course of the court action. Often the litigation expenses can be almost as much-
and may very well exceed-the actual amount of money that was in controversy. It
takes little imagination to see how easily legal expenses for a $500 refund action in
a Federal district court could quickly approach and then exceed $500. It is this
reality which causes some taxpayers with meritorious claims not to seek judicial
relief. In such circumstances, the expense of litigation often makes a court victory
meaningless for taxpayers.

In a 1974 Law Review article on awards of attorneys' fees generally, this dilemma,
which seems particularly harsh when encountered by taxpayers, was explained in
this way:

"Current practice tends to alter prosecution of even clearly meritorious claims by
litigants who could at best recover less than the often high expenses of counsel ...
And what is true for plaintiffs also holds true for defendants: the cost of defending
against an unjust small claim may easily exceed simply paying what is demanded.
The result is distasteful, for it ranks legal rights by do lar value. . . . (Court
Awarded Attorneys'Fees and Equal Access to the Courts, 122 University of Pennsyl-
vania Law Review, 636, 650)"

Our tax laws are complex oftentimes vague and open to numerous interpreta-
tions. The courts perform a particularly invaluable service in tax cases by providing
an impartial, final decision on the correct interpretation of the tax laws and how
such laws should b6 applied to a particular taxpayer. In most court actions IRS
must be there in order to carry out its statutory mandate to enforce tax laws, and it
generally does so in a rational and responsible manner. I certainly do not intend to
penalize IRS or impair the performance of its duties when it is acting reaonably and
fairly-when IRS is in fact serving the public interest by seeking judicial resolutions
of complex tax issues, thereby providing greater certainty in the laws upon which
taxpayers may rely. However, when it is clear that IRS (or the Justice Department
when it conduct the litigation) is maintaining an unreasonable position which
results in real harm to a taxpayer, the availability of a judicial resolution of the
problem for such a taxpayer must never be an empty promise, especially one caused
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by the burden of high litigation costs. As Donald C. Lubick, Treasury Assistant
Secretary for Tax Policy, said during Senate testimony over a year ago:

"The voluntary assessment plan system must be viewed as fair and evenhanded.
Taxpayers without significant resources must not feel incapable of obtaining a
redress of their grievances against the Internal Revenue Service where the Service
has acted unreasonably. (March 13, 1978 statement before the Senate Judiciary
Subcommittee on Improvements in Judiciary Machinery)."

It is to alleviate the financial burdens for taxpayers who win in court against an
unreasonable IRS position and to protect taxpayers at the outset from unreasonable
IRS actions that I offer this legislation.

Current law does little to remedy the problems I have just described. Under the
"American Rule," ordinarily prevailing parties are not-absent express congression-
al intent-entitled to collect reasonable court costs, including attorney's fees, from
the Government when it is the losing party. Congress has enacted numerous excep-
tions to this general rule. Yet the particular problem faced by taxpayer litigants
was not specifically addressed until the Civil Rights Attorneys' Fees Awards Act of
1976 (Public Law 94-559). This act permits an award for attorney's fees, as part of
court costs, to the prevailing party, other than the United States, in any civil action
or proceeding brought by or on behalf of the United States to enforce, or charging a
violation of, the Internal Revenue Code. However, as a result of substantial judicial
interpretation of this provision, this statute has had minimal impact on most civil
tax litigation for two basic reasons:

First of all, courts have been in virtual agreement that reimbursement for attor-
neys' fees may only be made where the taxpayer is the defendant. This interpreta-
tion results in the statute applying to very few tax cases, because in most civil tax
actions the taxpayer is the party who brings a claim against the Government. (In
general, civil tax cases are heard in the Tax Court where the taxpayer is the
petitioner in a deficiency proceeding or in the Federal district court where the
taxpayer is the plaintiff suing for a refund).

Second, courts have held that even if the taxpayer is the defendant in a civil tax
litigation and prevails against the Government, that taxpayer nevertheless may
recover attorney's fees from the Government only if the Government acted in bad
faith, for purposes of harassment or vexatiously or frivolously. Few taxpayers are
able to meet such a highly restrictive burden of proof, even though they prevail in
the litigation.

Mr. President, my bill would put an end to the unintended and undesired restric-
tions now placed upon reimbursement of litigation expenses to taxpayers who
prevail in most Federal civil tax actions against an unreasonable Government
position. This Taxpayer Protection and Reimbursement Act bill has the following
basic elements:

First. Federal courts and the Tax Court are given the discretion to reimburse
prevailing parties, other than the United States, for reasonable court costs, includ-
ing attorneys' fees, incurred in civil tax actions or proceedings in which the United
States is a party.

Second. Reimbursement can be granted in a civil action or proceeding in which
the United States is a party, which is brought for the determination, collection, or
refund of any tax, interest or penalty, brought by or against the United States
under the Internal Revenue Code, except those relating to certain declaratory
judgments.

Third. Reimbursement of court costs, including attorney's fees, is available to
plaintiffs/petitioners and defendants who prevail against the United States.

Thus, under my bill, reimbursements would be available in most types of Federal
civil tax cases in which the United States is the losing party, such as refund actions,
deficiency proceedings, collection and enforcement suits, summons proceedings, and
wrongful levy actions. Moreover, permitting prevailing plaintiffs and defendants
alike to receive such awards encourages meritorious suits to vindicate private harm
and foster the public interest, and discourages the Government from instituting
reasonable suits.

Fourth. Such reimbursement for reasonable court costs, including attorney's fees,
may not exceed $20,000 for any one civil action or proceeding.

Such a ceiling is likely to provide sufficient relief for taxpayers in the ordinary
types of civil tax cases, yet not encourage an excessive amount of additional litiga-
tion which could overwhelm already burdened courts.

Fifth. In order to be eligible for reimbursement of these litigation expenses, the
prevailing party must satisfy two requirements, as determined by taking into ac-
count the court record as well as any other relevant evidence: The party must be
sustained, either by judicial determination or agreement of the parties, as to all, or

49-968 0 - 79 -- 2
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all but an insignificant portion, of the amount in controversy or of the issues in
controversy, in instances where no actual sum is involved; and, the party must
establish that the position of the Government in the civil action or proceeding was
unreasonable.

This "prevailing party" standard is both reasonable and equitable since, in deter-
mining whether its two requirements are met, the court must focus not merely on
the formal record before it, but also on the totality of the relevant circumstances
surrounding the case. Such circumstances would include the necessity for bringing
the action, whether the party succeeds as to the central matter in dispute, and the
conduct of the Government with regard to the particular taxpayer. For example, a
court-should consider whether even though IRS's desire to litigate a tax issue may
very well be for the public benefit and its legal position may be reasonable, the
poSition of IRS has nonetheless become unreasonable due to its application of that
aw to a particular taxpayer which wrongfully and unnecessarily forces that taxpay-

er into court. Furthermore, the rule that a party can be sustained either by judicial
determination or settlement of the parties encourage the parties to settle thereby
lessening court conge, tion, yet prevents the Government from escaping liability for
litigation expenses merely by conceding the case before final judgment.

Sixth. For purposes of this reimbursement provision, the term "attorney's fees"
include fees for the services of any person, not an attorney, who is authorized to
practice before the Tax Court, with respect to such actions or proceedings.

Thus, litigation fees of tax court authorized representatives of the prevailing
party, as well as the fees of attorneys, are covered under my bill.

Seventh. Any order granting or denying the reimbursement, in whole or in part,
shall be incorporated as part of the court's decision or judgment in the case and
subject to appeal in the same way as the decision or judgment.

eighth. Payment of the reimbursements shall be made by the agency who con-
ducts the civil action or proceeding out of its own general funds.

This requirement most certainly would provide an impetus for such governmental
agency (IRS, in particular, and also the Justice Department) to exercise more
caution and reason in all its dealings with taxpayers.

Ninth. The provisions of the bill will apply to civil tax actions or proceedings
instituted after December 31, 1978, and before January 1, 1983.

This sunset provision compels the Congress and IRS to evaluate the success of this
typo of reimbursement and determine whether such law has had its intended effect.

In conclusion, this legislation provides much needed improvements to the present
law granting awards of reasonable court costs, including attorney's fees, in Federal
civil tax cases. -It provides needed protection and assistance to those parties who
become embroiled in court disputes with IRS through no fault of their own, but does
not penalize IRS for fair, responsible, and reasonable performance of its duties. Our
tax system must be fair and reasonable-and must be perceived as such by all
taxpayers. Taxpayers must not feel at a complete disadvantage in the event of a
dispute with the IRS. Taxpayers must not feel that a judicial resolution of a dispute
with IRS in their favor is a hollow victory, because of the high litigation expenses
which they nevertheless must bear-a burden which becomes especially outrageous
to bear, as victors, when the IRS position was in fact unreasonable. The Taxpayer
Protection and Reimbursement Act will help restore taxpayers' confidence in the
fairness of tax administration by placing them on a more equal footing with IRS. I
urge speedy consideration by the Senate of this essential legislation.

Mr. President, I ask unanimous consent that the text of the bill be printed in the
Record.

Senator BAUCUS. The Subcommittee on Oversight of the Internal
Revenue Service will come to order. We are here this afternoon to
begin hearings on S. 1444, which I recently introduced, along with
my-distinguished colleagues, Senators Long, Kennedy, Dole, Bent-
sen, and Bradley. And, I am delighted that Senator DeConcini and
Nelson have also joined as cosponsor.

This bill would permit Federal courts and the tax court, in most
civil tax actions in which the Government is a party, to reimburse
private parties who prevail against an unreasonable Government
position for reasonable court costs, including attorney's fees.

The issue of awarding attorney's fees in Federal court cases in
which the Government is a party has been the subject of intensive
hearings in both the House and the Senate during the past few
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years. However, today marks the fir.. time that a provision permit-
ting the awarding of court costs, including attorney's fees, which is
designed exclusively for civil tax litigation in which the Govern-
ment is the losing party, will be addressed.

We are all quite aware of-and certainly are concerned about-
the deepening mood of dissatisfaction and even pessimism in our
Nation's future which is growing throughout our country today.
Nowhere is this mood more apparent than in our citizens' view of
our tax system.

We hear more and more exasperated expressions of taxpayer
frustration, distrust and even helplessness as they struggle to com-
ply with a myriad of complex tax laws and pay their taxes. We
hear that taxes are too high, that the tax laws are too complicated,
and that tax forms and reporting requirements are excessively
burdensome.

We hear that IRS is too big, powerful and awesome for an
individual taxpayer to be able to stand up against and successfully
vindicate legal rights-even in those instances where a taxpayer is
confronted -with an unreasonable IRS position. These comments
take on a very high degree of credibility when you consider that in
1978 IRS employed over 85,000 persons. And further, in the 1978
annual report of the Chief Counsel of IRS-whose office handles
IRS litigation-this statement was made: "The office of Chief Coun-
sel employs over 900 attorneys, making it-next to the Department
of Justice-the largest law firm in the country."

We must assure confidence in the fair administration and en--
forcement of our tax laws-especially since our tax system actually
depends upon the ability and willingness of all taxpayers to accu-
rately assess themselves and voluntarily pay their taxes. Taxpayers
must not feel at a complete disadvantage in the event of a dispute
with IRS. Nor should we penalize IRS when it performs its statu-
tory duties of administering and enforcing the tax laws reasonably,
responsibly and equitably-as it, for the most part, does. But when
IRS acts unreasonably, taxpayers must not view a court victory as
an empty promise because of the high litigation expenses which
they must bear-litigation expenses that may approximate and
very well surpass the actual amount of money at stake. Faced with
this harsh fact of life, some taxpayers decide to swallow their legal
rights and settle with IRS, rather than having to pay substantial
litigation expenses in addition to engaging in a court confrontation
with IRS.

This is the reality facing taxpayers today. We must not tolerate
its existence any longer. The price of justice in our tax system
must not be beyond the reach of any taxpayer. The ability to
vindicate one's legal rights under our tax laws must not depend
upon the size of a taxpayer's wallet-especially not when such a
taxpayer is being treated unreasonably by IRS, and has not been
able to get relief through IES's administrative appeals process. And
so I offer this legislation for the following reasons:

One, to alleviate this financial burden, occasioned by high litiga-
tion expenses, for taxpayers who win in court against an unreason-
able IRS position.
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Two, to protect taxpayers at the outset from unreasonable IRS
actions by making IRS more cautious and responsible in all its
dealings with taxpayers.

And three, to restore confidence in the fairness of our tax system
by placing taxpayers on a more equal footing with IRS.

This bilI addresses only one of the problems taxpayers now face.
Taxpayers should not have to go to court in order to find relief
from unreasonable IRS actions. The administrative proceedings
and appeals process within IRS must be fair, responsible and acces-
sible. These proceedings must provide ample opportunity for tax-
payers to resolve their disputes within IRS. Several bills have
already been introduced which establish a taxpayers' bill of rights
to govern IRS's administrative dealings with taxpayers. I, too, am
presently working on similar legislation and certainly intend to
address this issue within this subcommittee.

Issues raised by S. 1444 are fundamental to the direction our
Nation will take in the next few years. I hope this hearing will
enable us to better understand the need for such a limited depar-
ture in tax cases from the "American rule" under which parties
must bear the costs of their own litigation and to strike an appro-
priate balance.

While there are numerous exceptions to the "American rule," an
exception for tax cases has been considered only recently. The only
time this particular subject has been addressed by a statute was in
the Civil Rights Attorneys' Fees Awards Act of 1976--due in large
measure to the exceptional efforts of the late Senator Allen. Re-
grettably, this provision has had a very limited impact in the tax
area because it appears to apply only where taxpayers are defend-
ants in the civil actions and when the Government has acted in
bad faith, for purposes of harassment or vexatiously or frivolously.

I welcome all of you. And I want to express my appreciation to
our witnesses for giving up their time to be with us today and give
us the benefit of their learned views.

Before we begin the testimony, I would ask that S. 1444 and my
accompanying statement be included in the hearing record.

First, this afternoon, we have the honor of hearing two Senators
from the Southwest. The first Senator will be Senator Domenici.

Welcome to the hearing and proceed in any way you wish.

STATEMENT OF HON. PETE V. DOMENICI, A U.S. SENATOR
FROM THE STATE OF NEW MEXICO

Senator POMENIci. Thank you very much, Mr. Chairman.
First, I want to commend you for the oversight hearings you are

having today and for your bill, Senate bill 1444. I also want to say
to you, it is a privilege to be here with Senator DeConcini, my
neighbor.

As you know, we have pending before the Judiciary Committee-
I understand it is ready to be reported out-Senate bill 265 that
Senator DeConcini has guided, equal access to justice. You are
aware of that bill and I thank you for your support there.

The award of reasonable attorney's fees in tax cases which
Americans litigate against the Internal Revenue Service and pre-
vail is the best way to guard against capricious and arbitrary
agency decisions. It provides an incentive to the taxpayer to fight
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when he knows he is right. It restores tension to the delicate
balance between the citizenry and their Government.

I commend Senator Baucus in his efforts to readjust the relative
positions of taxpayers and the IRS when examining or auditing tax
statements. Often the individual is intimidated or cannot afford to
contest an IRS decision because of the cost and is forced to buckle
under to the overwhelming weight of the bureaucracy.

As author of similar legislation which was recently reported
from the Judiciary Committee, I feel that the universal role of the
Internal Revenue Service in collecting each Americans proportion-
ate share of the cost of Government must be reassessed. Too much
frustration, too much anxiety exists. This approach of reassuring
taxpayers that they will be able to defend their actions without
incurring large costs, is the best way to restore their confidence
that they can "fight city hall and win.

Substantively, I concur with the language of S. 1444 with one
minor recommendation. From my experience I would suggest that
the standard for the award of attorney's fees should be that the
Federal Government must be able to ubstantially justify its posi-
tion rather than reasonably justify its position, or pay fees.

This standard gives the taxpayer the benefit that the burden is
on the Government to establish the reasonableness of its actions
without an undue chilling effect on the agency.

I thank the Chair for this opportunity to state my views for the
record and would finally request my name be added as a cosponsor
of S. 1444.

Thank you.
Senator BAucus. I am very happy to have your name, and have

you, Senator, as a cosponsor of the bill. I know you have been very
active in this area. I appreciate your help.

Senator DOMENICL. Thank you very much, Mr. Chairman.
Senator BAUCUS. We are also very fortunate to have with us this

afternoon Senator DeConcini from the State of Arizona.
Senator, we welcome you this afternoon.

STATEMENT- OF SENATOR DENNIS DeCONCINI, A U.S. SENATOR
FROM THE STATE OF ARIZONA

Senator DECoNcINI. Mr. Chairman, I want to join Senator Do-
menici in my appreciation and accommodations to you for introduc-
ing and tackling the problem of S. 1444, or at least the problem
that it addresses, known as the Taxpayers Protection and Reim-
bursement Act.

I think it is most commendable that you would tackle those
important issues. Recent conversations with my constituents have
strongly reinforced my belief that this is an area that needs imme-
diate legislative attention.

As you know, and as Senator Domenici has pointed out, we have
been working for some time with the Senator from New Mexico
and Senator Nelson on legislation that creates the general excep-
tion to the American rule in litigation with the Government.

It has been a long process of evaluation, revision, and refine-
ment. I believe the result of the bill is both fair and effective,
under S. 265, fees would be awarded and agency adjudications and
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civil actions could not be brought by the United States unless the
Government could show the action was substantially justified.

During hearings on our bill, there was considerable discussion
whether or not to cover tax cases against the bill's general stand-
ards.

You have, however, given us the opportunity to evaluate sepa-
rate legislation which was intended to treat the special problems of
IRS cases.

I very much appreciate this opportunity.
I believe that S. 1444 will cover a greater number of tax cases.

Since this expressly includes tax court cases, I also think that it is
a good idea to specify, as you have done, that the fee determination
requires the court to take into account the entire record in the
case, which I assume would include the fairness of the negotiations
and the conference process.

My own concern is that the standard for awarding fees under S.
1444 may be too restrictive. As I understand the bill, the taxpayer
must satisfy a two-pronged test.

First, the taxpayer must prove that "He has prevailed on all or
all but an insignificant portion" of the issues or amount in contro-
versy.

Then the burden is still on the taxpayer to prove that the Inter-
nal Revenue Service was unreasonable. While I understand that
this is an attempt, in part, to address the problem of multiple
issues which pervades tax litigation, I nevertheless believe that the
task may be unnecessarily restrictive.

Given the complexity of the tax laws, I think it is unrealistic to
expect taxpayers to meet the test except in rare cases. I believe the
test could be modified somewhat without jeopardizing the function-
ing of our tax collection system.

Perhaps you might require the party to prevail on a substantial
portion of the issues or amount in controversy, or perhaps you
might require them to prove that they had prevailed on all issues,
but then shift the burden to the Internal Revenue Service to dem-
onstrate the reasonableness of its position.

Mr. Chairman, before I close, I would simply like to emphasize
my belief in the importance of this legislation. In order for the
voluntary self-assessment system to function properly, it must
enjoy the confidence of the taxpayers.

As you and others have pointed out, the process must be fair and
it must be perceived by the public to be fair.

One of the most disturbing facts to arise out of the hearings in
Arizona and New Mexico on S. 265 was the overwhelming lack of
confidence in the fairness of the process.

Citizens expressed their beliefs that the IRS uses oppressive and
intimidating tactics to coerce compliance with its position. These
people are what we call good Americans. They believe in the coun-
try. They believe in paying their taxes. But they also believe that
they are not being treated fairly. They condemn the IRS for abus-
ing its power more than any other agency, even OSHA, and that is
quite an indictmen .

The record on S. 265 demonstrates the kind of situation which
have undermined the credibility of the IRS. One businessman testi-
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fled that he had been audited 7 years in a row and had never been
assessed an extra penny of taxes.

His vindication, however, had, for several years, cost him a sub-
stantial amount of time and money and Treasury itself testified
that it is not unusual to find that where the Government has lost
on a legal issue in five circuits it will still pursue the issue in a
sixth circuit.

I am not sure that either S. 1445 or S. 265 completely addresses
all of these problems. We might also need to look at other prob-
lems, such as S. 326 sponsored by Senator Bumpers, and S. 995,
sponsored by Senators Helms and Leahy and the legislation that
you indicated today that you were working on.

But I do believe that making an award of fees available in tax
litigation will go a long way toward restoring a measure of confi-
dence in the tax collection process.

I thank the Chairman for his indulgence.
Senator BAucus. I want to thank you very much, Senator. You

have done a lot to try to redress some of the imbalance that
presently exists because individual citizens do not have the re-
sources, or are unable to defend themselves.

I want to commend you for introducing and pushing so assidu-
ously S. 265. Both of you have worked very effectively in that area.

One question I have, though, is the degree to which either of you
feel that attorney's fees and costs should be awarded not only in
judicial cases, Tax Court and Federal district court tax cases, but
also the degree to which they should be awarded for administrative
hearings.Could either of you address that question? I ask it because I
sense that the taxpayer you talked about who was audited at least
seven times may not have gone to court. I do not know.

Maybe he was simply audited seven times, and if that is the case
and he did not go to court, this bill would not have helped him.

Senator DECONCINI. He did not go to court, and in a number of
the cases, the witnesses have testified on the IRS flatly said that
the far majority-I am sorry that I do not have the numbers-said
they did not go to court, even when they were assessed an addition-
al tax or penalty because of the cost involved.

That was constantly the complaint about going to the Tax
Court-having to pay the tax and bring the suit or go to. the
district court.

The other areas that we found substantial complaint included
the EEOC, OSHA, the Federal Trade Commission, and many other
agencies that would bring action either administratively by their
courts or even in the district court. This should not be a bill or
legislation that is fearful to governmental agencies. I do not think
that the bulk of IRS agents, or any other agents, are purposefully
going out and harrassing people. I think they think that they are
doing their job and as they approach this job, it appears to me that
they ought to give more time and concern about the ability to
prove their case before they make the allegations against the
citizen.

So in respect to your question as to administrative courts, it
seems to me while it applies also to them and should apply short of
the litigation process, Ithink that one of the difficulties in the IRS
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area that I came across-and you undoubtedly will address-where
is threshold to apply the attorneys' fees?

Do you have to have the suit filed, or do you just have to have
the audit filed?

I do not know the answer because the costs go up a great deal
and how do you substantiate the costs?

Senator BAUCUS. I ask the question partly-it is somewhat a
technical question-because if the end of the matter is at the
administrative level, under this provision, I assume that a prevail-
ing taxpayer would not be awarded fees. He would have to go to
court to be entitled to any reimbursement of fees.

Maybe there is some way to avoid that problem.
Senator DoMENCI. If I may address that issue. Both your bill and

S. 265 are experiments; both have a rather short sunset provision.
Yours is 3 years and the reported bill has a 3-year sunset also.

I think that if you can figure out a way to manage it and make
sure that it can be administered reasonably, you should go down as
far as you can in the direction of administrative costs.

I do not know whether you should go to the first audit, the
simplest kind of expenses, but if you can get more than court costs
in the bill for a 3-year experiment it would be worthwhile.

Senator BAucus. Let me ask you another general question which
I find somewhat bothersome, which is, whether you would think
that the problems in administrative proceedings would be better
solved through an award provision or through a taxpayers' bill of
rights, which would give taxpayers a little more clout?

In other words, in dealing with the IRS, which of those two
approaches, if either, seems to make more sense, in your judgment?

Senator DOMENICi. I have seen some of the bills and I would
suggest that the most significant redress will come when a citizen
feels free to adjudicate.

I would offer as broad a reimbursement for fighting with one's
government as possible. Over the long run, it is going to bring
citizens' rights more into focus than anything else and, on the
other hand, it will bring less arbitrary and capricious -decisions in
substantive matters than most other provisions I have seen in
taxpayers bills of rights.

I think that we ought to go with this broader based reimburse-
ment as far as possible because it enables the average American
citizen to fight. That is how we are going to get citizen redress.
Citizens must not be afraid to fight.

I know that it is the same as tax matters as any others, but in
the hearings on S. 265, the record is just rampant with citizens who
say, "Well, I just had to go ahead and pay the fine because I could
not afford to fight."

Or, "I went ahead and paid the fee because I could not afford an
attorney's fee."

When that occurs, and it occurs many times in the American
system of big government versus the citizen, the imbalance is enor-
mous and you have to have something rather unusual to undue
imbalance. I assume that much the same exists with IRS versus
the American citizen.
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Senator DECONCIN1I. I associate myself completely with the state-
ments made by the Senator from New Mexico. It seems to me the
Bill of Rights should be pursued and have hearings held on it.

If this bill, 1444, and/or 265 or a combination of anything of
substance is enacted into law, I think you will have a far less need
for a bill of rights. It will be a definite message for Federal agen-
cies, but they have to proceed with more caution before bringing in
their complaints, whether they are administrative complaints or
the litigation.

What is important is for the people to feel if they want to contest
their government, they have an opportunity, just like the govern-
ment does now to convince the court that they are entitled to not
have to pay the penalty, then not out of pocket on top of it.

This would be a great step forward.
After, as your bill sets forth, 3 years, we will have some kind of

test on it, and that would be the time to really assess the total bill
of rights, whether we ought to expand or contract, or where we
should be going.

Senator BAUCUS. Let me ask a quick question, because I know
you are busy and I appreciate your appearance this afternoon, and
that is whether, in your judgment, the award of attorneys' fees and
court costs should be taken out of, in this case, the IRS budget, or
should the reimbursement be from the general treasury?

Senator DECONCINI. We opt to take it out of the agency, that the
award is not awarded against, or the agency that does not prevail
in the litigation. And I realize that that will come back to haunt us
in the sense that we will have to appropriate for those losses,
assuming that they are substantial.

This imposes a severe burden again on the agency directors to
supervise their people that they are bringing good people.

When the budget comes up here for authorization, how much are
you losing? You are losing attorneys' fees and costs in -ourt.

That is how we are up for it, and I think it is a very reasonable
position and one that is going to be extremely effective.

Senator DOMENICI. Mr. Chairman, I introduced S. 265 which is
going to -be reported to the Floor that my good friend Senator
DeConcini has carried thru committee. In its introduction, I did not
assess the fees against the agencies.

I am not-going to object on the Floor. It appears to me that there
is some logic and rationale on the other side. We do not want to be
part of causing agencies not to do their work. We want them to do
their work. We are passing laws for them to enforce, we ought to
give them the money to enforce them.

It seems to me that the only advantages to charging the agency
is that you will know how much they have cost the Government by
being arbitrary in the enforcement of our laws.

I think we can do it the way that S. 265 does or do it by just
pointing it out each year at budget time. In that way we will know
what they have cost our Government without putting an agency
director in the position of saying we are losing so much, we ought
to stop enforcing this law or that law.

What we want is for enforcement not chilling the work of the
agencies.



22

Senator BAUCUS. I want to thank you both very much for testify-
ing. I apologize to you, Senator Domenici. I did not realize that you
were the original sponsor of 265.

Senator DOMENIC!. We passed it on the Senate Floor because
nobody would give us a hearing.

Senator DECONCINI. Senator Domenici has been extremely effec-
tive in bringing this to the attention of many Senators.

Senator BAUCUS. Senator Byrd may have a cogent statement
before you leave.

Senator BYRD. Thank you, Mr. Chairman. I was most interested
in the testimony of both Senator DeConcini and Senator Domenici.
I think that this legislation has some very important points. It has
a good bit of appeal to the Senator.

Senator BAucus. Thank you very much.
Next, we will hear from a panel consisting of Donald C. Lubick,

Assistant Secretary of the Treasury for Tax Policy; the Hon. Jer-
ome Kurtz, Commissioner of Internal Revenue; and John Murray,
Acting Deputy Assistant Attorney General for the Department of
Justice.

Before you proceed, gentlemen, I would like to announce that
Senator Bradley, a cosponsor of the bill regrets that he is unable to
attend today, although he very much wanted to, but was detained.
He has a written statement which without objection, we will in-
clude in the record.

[The statement of Senator Bradley follows:]

STATEMENT OF BiLL BRADLEY, A U.S. SENATOR FROM THE STATE O NEW JERSEY

Mr. BRADLEY. Mr. Chairman. As a member of this Subcommittee on Oversight of
the Internal Revenue Service, I am pleased to join my colleagues, Senator Baucus,
Senator Long, Senator Kennedy, Senator Dole, Senator Bentsen, and Senator De-
Concini in sponsoring the Taxpayers Protection and Reimbursement Act.

I would also like to commend the distinguished chairman of this Subcommittee,
Senator Baucus, for the leadership he has shown by introducing this bill, obtaining
a well-rounded selection of cosponsors, and by quickly holding hearings on this
matter.

This legislation promises to be a significant contribution to the rights of ordinary
citizens who contest against the Internal Revenue Service and the government on
tax questions, and at the same time, promises equal benefits to the government as
well. It is no small accomplishment for one piece of legislation to benefit both sides
in what certainly is a very delicate and controversial area-the collection of income
taxes. The legislation does this by assuring small taxpayers that they will have
protection against any possible overreaching from the Internal Revenue Service.
This is accomplished by allowing the award of attorne 's fees and costs when the-
taxpayer prevails against the government in cases where the IRS truly had no
business in bringing the case in the first place.

The Service has elaborate provisions to guard against harassment and overreach-
ing by its agents and lawyers. The Service rightly views this as a most important
principle because confidence in the quality and even-handedness of our internal
revenue system is the key to its success. I know that the Commissioner, Jerome
Kurtz, regards the building of this confidence as one of this highest priorities.

But even with the best of intentions, and even with the best of administrative
operation, there are cases which are brought which shouldn't be. And more impor-
tant, there are circumstances in which taxpayers will believe that they are being
sued simply because the government has the greater resources and legal assistance
to go after them. This legislation will go far towards reassuring the ordinary
taxpayer that Congress intends the collection of taxes to be administered fairly and
equitably. It is designed to help the small taxpayer who cannot easily afford the
kind of legal assistance to which larger taxpayers and corporations have access.
Thus this bill, even if not one penny is ever awarded under it, will vastly increase
citizen confidence in the tax collection system.
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It is for these reasons that I am pleased to find the Treasury Department and the
Service have changed from their prior opposition to the legislation of this kind. I
know that it is largely because of the interest, support, and hard work of the
Department, and especially the late Assistant Secretary, Laurence Woodworth, and
his successor Don Lubick, that we have reached the stage where this bill can be
introduced with the support of the Treasury.

This is a significant step forward over previous efforts to provide government
reimbursement for taxpayers who prevail in litigation with the government over
taxes. It carefully avoids the twin pitfalls of needlessly encouraging litigation, while
still not making unreasonably difficult taxpayer recovery when the government's
case is without justification.

Again, I want to compliment especially Senator Baucus for being able to bridge
the previously large gap that existed between the interests of the Internal Revenue
Service and the interests of the small taxpayer. I look forward to working with him
and the chairman and the other sponsors towards speedy enactment of the legisla-
tion.

Senator BAUCUS. I am personally delighted to have each of you
here this afternoon, gentlemen. You are very well known in each
of your areas. I have respected your work very much. You certainly
know the area much better than do I. Therefore, I am happy to
have the benefit of your knowledge. You may proceed in any way
that you wish.

I do not care which one wants to go first. It is up to the three of
you.

STATEMENTS OF DONALD C. LUBICK, ASSISTANT SECRETARY
OF THE TREASURY FOR TAX POLICY, AND JEROME KURTZ,
COMMISSIONER OF THE INTERNAL REVENUE SERVICE
Mr. LUBICK. Mr. Chairman, Senator Byrd. I ask that my state-

ment be inserted in the record and, on behalf of the Treasury
Department, I would like to touch on a few of the main points.
After we hear from the Justice Department, we would be delighted
to answer questions.

Senator BAucus. It would be best to proceed in that way. Let's
hear from each of you first. I encourage each of you, if you so
desire, to comment on any testimony you have heard preceding
yours so we can get some interchange here, and a better reaction.

Mr. LUBICK. As you have pointed out in your opening remarks,
generally under the American system of jurisprudence, we do not
award attorney's fees to victorious litigants. The general policy of
the American legal system is to encourage access to the courts,
unlike the English system where attorneys fees in heavy amounts
may be awarded, which stifles access to the courts.

A number of persons have argued that in particular situations
attorney's fees ought to be awarded on a one-way basis to redress
Government abuses, or to accomplish some public interest which
transcends the interest of the litigating parties, and that this is the
situation in tax cases.

We have to recognize, as I believe you have, Senator Baucusrn-
your statement, that one-sided awards may discourage settlement
and encourage and prolong litigation. Ultimately, this is at the
expense of all taxpayers, not only with respect to the specific
amounts of attorney's fees awarded, but also with respect to the
congestion in the court system which causes delays in justice as
well as the additional expense of maintaining the system.

Yet, we have come to the conclusion at the Treasury Department
that where there is overreaching and abuse it may be appropriate
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that the taxpayer, for the sake of fairness, be protected through
the award of fees.

I think that we have to recognize that the Internal Revenue
Service by and large is a responsible Government agency. My own
personal experience in private practice is that the agents of the
Internal Revenue Service, in doing their job, are the most responsi-
ble civil servants of any agency of Government. We have to be sure
that the Internal Revenue Service is not deterred, in any way, from
doing a reasonable job of insuring compliance with the tax laws.

As taxpayers who normally are not audited and meet voluntarily
our tax burdens, we all feel somewhat put upon when we hear
cases of taxpayers who do not pay their share of the tax burden.
Therefore, as taxpayers, even though we want to be sure that the
Government acts responsibly, we also want to be sure that all of us
are shouldering our fair burden of taxes.

We also want to take into account the fact that the court system
is very crowded. It is very difficult and time-consuming for taxpay-
ers who need to get swift redress of their particular problems in
litigation to get hearings.

At the present time, the number of cases in the Tax Court is
over 24,000. Recently you enacted legislation to introduce a small
case procedure in the Tax Court in order to help reduce this
burden on the courts and to allow expeditious treatment of taxpay-
er claims. If we introduce a system whereby attorney's fees are
paid for, and whereby we subsidize litigation, it would undermine
this expeditious procedure.

We think, Senator Baucus, that you have done an excellent job of
balancing these various interests in- S. 1444 and that you have
dealt with the situation of the taxpayer who, in some situations,
may feel helpless.

Before you have referred to, what may appear to be the over-
whelming might of the Internal Revenue Service. However, if you
divide the number of Government attorneys which you have re-
ferred to into the number of cases and you compare that average
case load with your own experience as a lawyer, you would come to
the conclusion that it might be difficult for any lawyer to be
overpowering if he had a case load that large.

Be that as it may, there is, in many instances, an inertia that is
involved simply because the Government can continue and delay
the litigation. Very frequently, that is very painful to the litigant
on the receiving end. To the Government, it is one more matter
and time becomes of less concern.

By balancing all of these considerations, your bill makes a con-
structive step-forward. We are particularly pleased that you have
chosen to do this on a trial basis for a limited period of time so we
can evaluate the experience under this procedure and see whether,
indeed, we have struck a balance between curbing abuses and
allowing use, without encouraging overuse, of the judicial process.

I think that your requirement that the taxpayer must show that
the Government's position in the litigation is unreasonable is a
satisfactory test. We had a test that was essentially the same in
legislation that we proposed last year.

We think, in cases where the Government acts reasonably, it is
not appropriate to award attorney's fees. In trying to get at the
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abuse cases while maintaining the integrity of the compliance proc-
ess, it is necessary that there be no inhibiting factors where the
Government acts reasonably.

You have taken into account the entire record as well as intrin-
sic evidence in determining whether fees should be awarded. We
think that is appropriate.

Your use of an objective test, as opposed to the question of bad
faith that turns on subjectivity, we think, is also appropriate. If
courts are at issue with this question, we think that they ought to
be able to deal with it on the basis of objective factors.

We also agree that one test of reasonableness is who wins, and
the fact that the Government prevails on any significant part of
the proceeding certainly is evidence that the Government position
was reasonable.

I think that one knows when one goes to litigation, one does not
tend to drop out any of the issues. You leave them all in there for
resolution, for bargaining purposes.

Therefore, the fact that the Government wins on one significant
issue ought to be sufficient protection.

I would like to suggest one thing if I may, and that is in order to
maintain the inducement for settlement, we ought to add a provi-
sion to the bill that requires the taxpayer to exhaust his adminis-
trative remedies rather than a taxpayer going directly from the
audit stage to court, in order to obtain attorney's fees. I think it
would expedite the settlement of cases if we went in that direction.

Senator BAucus. Thank you very much, Mr. Lubick.
In hearing so much administration support of the bill, I'm begin-

ning to think there might be something wrong with S. 1444.
Senator Byrd has a 3 o'clock commitment that he must make

and he would like to ask a couple of questions and make a couple
of observations.

Senator Byrd, I welcome you to the hearing and look forward to
your observations.

Senator BYRD. Thank you, Mr. Chairman.
Mr. Secretary, I listened to your testimony and also read your

detailed statement. It seems to me that it is reasonable and bal-
anced.

I like your approach to this matter, with one exception, the way-
it was handled.

You say that the Government relies upon individual taxpayers to
assess themselves and bear their share of the tax burden. I think
the American people have a right to be proud of the overall record
that the American .people collectively have made over a period of
years as you recognize.

You say in return, taxpayers expect the Government to adminis-
ter the system fairly and evenhandedly. I think that is also the
case.

You say that the Internal Revenue Service generally administers
tax laws reasonably and equitably and I concur in that also.

Then you say in this instance, that when the Government over-
reaches, a taxpayer must not feel incapable of defending his inter-
est and I think that that is an equally important point-a point to
which this legislation is addressed.

And you mentioned in your closing part of your remarks:
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We recommend that the bill allows attorneys' fees to be recovered only in those
instances where a taxpayer has exhausted his administrative remedies before insti-
tuting court proceedings.

Offhand, without thinking it through, the thought seemed to me
a reasonable proposal also.

Now, the only aspect of your testimony that I am not in substan-
tial agreement with was the final, next-to-the-last paragraph:

Contrary to most other forms of litigation, the complexity of a tax case is general-
ly related to the relative affluence of a taxpayer. Most persons with modest re-
sources can litigate their tax cases without incurring the legal fees that might be
incurred by a large, multinational company.

I do not disagree with what you say. I question the philosophy.
In the first place, bringing in multinational companies seems to

me to be trying to prejudice the case, because most of the taxpay-
ers who would be involved are not multinational companies at all.

Then you recommend a cap of $20,000. I do not take exception to
that. However, I do not know whether or not it is an appropriate
figure.

The only thing, I suppose, I take exception to is what appears to
me to be the philosophy, namely that we must be fair with the
small taxpayers but we do not have to give the same regard in the
case of the larger taxpayers.

I have always thought that the Government is obligated to be
fair to all individuals, regardless of whether they are a large tax-
payer or a small taxpayer.

Mr. LUBICK. We certainly agree with that, Senator Byrd. We
were not expressing any contrary philosophy, simply saying that if
indeed you had no cap whatsoever, an allowance of unlimited
attorney's fees, you would be going beyond the particular problem
of dealing with those persons who are not able adequately to de-
fend themselves.

We are concerned with those citzens who do not normally litigate
and who would not normally go to court. Such persons do not
normally get involved in litigation involving many complex issues.

We do not want this necessarily to subsidize to payments of
$500,000 legal fees in litigation where the taxpayers are pretty
capable of taking care of themselves.

Certainly no one wants to suggest that we do not treat all tax-
payers fairly. Indeed, in my experience in representing large corpo-
rate clients as well as small clients from relatively small communi-
ties is that the agents do give fair treatment both ways.

Senator BYRD. Your idea of a cap is not an idea that I oppose at
all. It may be appropriate-not only appropriate, but desirable.

I must say, now, until I read the reference to multinational
corporations in your testimony, I really was not thinking of this
legislation as affecting corporations and companies. I was thinking
about it in the way it affected individual citizens.

In reflecting upon your testimony, I think it is appropriate that
the legislation should apply to companies. As I say, I just feel that
in enacting legislation we want to be sure that we are protecting
all taxpayers fairly from the problem. Generally speaking the Serv-
ice does a good job. But mistakes are made in an organization that
size, and there are cases that could be considered inappropriate
harrassment. The courts can judge that.
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If it is so judged, it seems to me the taxpayer should be permit-
ted to have the court costs paid regardless of whether they are a
small or large taxpayer.

Mr. LUBICK. The bill so provides, up to $20,000. It does not
matter whether you happen to be a multinational company. The
multinational company would get the same relief as well.

Senator BYRD. Thank you. Basically, it is a good statement.
Mr. LUBICK. Thank you.
Senator BYRD. Thank you, Mr. Chairman.
Senator BAucus. Thank you very much, Senator; also, Mr. Lu-

bick.
Who wants to proceed next?
Commissioner Kurtz?
Mr. KURTZ. I have no separate statement. I associate myself with

Mr. Lubick.
Senator BAucus. Mr. Murray.

STATEMENT OF JOHN S. MURRAY, ACTING DEPUTY ASSISTANT
ATTORNEY GENERAL, TAX DIVISION, U.S. TREASURY

Mr. MURRAY. Thank you, Mr. Chairman.
We have submitted, on behalf of the Tax Division of the Justice

Department, and speaking for the Justice Department, a statement
in the record.

The tenor of the statement is along the lines that you heard with
respect to the Treasury Department. The proposed law should as-
sist in giving our taxing system an appearance as well as a reality
for fairness in our statement. We attempted to point out some
concerns that we had with certain provisions which we hoped
would be clarified, or at least fleshed out, in the legislative history
that will ultimately accompany the enactment of making such
provision.

One of the points, although it would not be an important one, a
very important one, is that the amount of the fees to be awarded to
a prevailing taxpayer should, in our opinion, be equal to the
amounts actually expended. This is a standard which has been
used in other acts, notably the Privacy Act and the Freedom of
Information Act, because the intent of the legislation, as we per-
ceive it, is to make the taxpayers whole from their battle with the
Internal Revenue Service or the Justice Department, not to reward
them and punish the offending agency.

Perhaps the legislative history will cover this situation of pro se
taxpayers, taxpayers who represent themselves, and the extent, if
any, that they would be entitled to remuneration under this provi-
sion; taxpayers represented by in-house counsel; taxpayers who
have prepaid legal plans which, in effect, insure the expenditures
that they incur in any such suit or contingent fee arrangements.

We, of course, would be pleased to work with your staff to the
extent that we could have any input to -that.

The point I intend to make here, the statute is to insure reim-
bursement and not reward, as we read the standards set forth
therein.

I would like to, Mr. Chairman, if I may, focus in on the com-
ments of Senator Domenici concerning the proper standard to be
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- used, the standard set forth in S. 1444, vis-a-vis the standard set
forth in S. 265. Would that be appropriate for me to address it?

Senator BAUCUS. Yes. That is a question I was going to ask.
Mr. MURRAY. All right, sir.
S. 1444, as you are well aware, provides that prevailing taxpay-

ers must establish that the position of the United States was un-
reasonable.

This has two aspects to it. On its face, it places a burden on the
taxpayer. This, I submit, is appropriate and is a standard part of
our American jurisprudence, that the paty attempting to obtain
something in a lawsuit bears the burden of the proof.

So that the attempt to obtain attorneys' fees here are not on the
plaint of simply the plaintiff taxpayer should bear the burden of
proving entitlement to the attorneys fee.

In the various exceptions that the case law has cut out of the
normal American rule that no attorneys' fees are allowed, they
have all been clear that the burden is on the party seeking the
fees.

The second facet of this S. 1444 standard is that the position of
the United States is unreasonable. Unreasonable or reasonable is
an accepted term of art in American jurisprudence.

The reasonable man standard has existed throughout common
law.

While it is subjective in and of itself as to what is reasonable, it
does have a cornerstone for a foundation in the law and we believe
that the use of that term can arrive at a just result in any given
situation.

When the court, faced with the award of attorneys' fees can view
the totality of all the facts, but then state that the law and the
precedent, the extent to which the Government was trying to swim
upstream against six circuits, judging the identical issue against it,
I would submit, on behalf of the Justice Department, we could live
with and we believe the courts could live with and be comfortable
with the standards set forth in S. 1444.

I respectfully submit that the standard in S. 265 not only re-
verses the normally accepted burden of proof and takes it from the
party seeking the award, the plaintiff, and places it on the party
from whom the award is sought-an unusual result--but it also
injects a term-I will stand corrected-a term that has no real
underpinnings in the law, substantially justified.

The fees will be awarded unless the Government shows such
action was substantially justified.

I would submit that that term does not give much guidance to
the courts or show them the way in which to frame a particular
factual situation within that, because I would submit it was not a
recognized term within common law.

So we would endorse most strongly the S. 1444 standard vis-a-vis
the S. 265 standard.

I would be available to answer any other questions that the
chairman would have.

Senator BAucus. I thank you, Mr. Murray.
Commissioner, do you have a separate statement?
Mr. KURTZ. I have no separate statement.
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Senator BAUCUS. Let us focus more on the burden, since that was
the last point raised here.

As I understand it, onie of your main reasons why the burden of
proof standard in the bill is so preferable to the S. 265 standard, is
because normally the burden of proof should be upon the person
seeking relief rather than upon the person from whom relief would
be granted.

Do you have any other reasons why you feel that the burden
should not be shifted to the Government-that is, besides the his-
torical reason?

Mr. MURRAY. None that come readily to mind, Mr. Chairman.
Mr. LUBIcK. I think, Mr. Chairman, what you are trying to do

here is to deal with questions of harassment or abuse where the
individual is overwhelmed by the system. You are not trying gener-
ally to introduce the concept of the payment of attorneys' fees. You
are trying to get at the rare and unusual case.

You do not want to encourage any more litigation than you have
to. You do not want people to hang on and litigate instead of
settling cases, and it seems to us that a standard that indicates
that it is the unusual case, the case where the taxpayer has gotten
raw treatment, unreasonable treatment, that you are trying to get
at.
. It is consistent with that approach to require that the Govern-

ment be found unreasonable, that the taxpayer show that he has
been this sort of victim.

I think it is because of the fact that you are dealing with the
unusual situation to prevent abuse that both the burdens should be
on the taxpayer and the standard ought to be that the Government
has not acted reasonably.

Where the system is operating as it should, where the Govern-
ment has a reasonable position and the taxpayer has a reasonable
position when they go to court, there is no need to intervene.

I believe that is justification for the approach you have adopted
in your bill.

Senator BAUCUS. How much more of a chilling effect would there
be if the standard were shifted? I assume IRS would be somewhat
less inclined to prosecute or commence a judicial action. How much
less?

Mr. KURTZ. It is very hard to say. I do not think we are talking
about a large number of cases.

Just to start the process from the beginning, during the last
fiscal year, we audited over 2 million tax returns. Agreement was
reached on audit with the taxpayer in all but about 65,000 cases, a
small percentage of 2 million returns audited.

Unagreed cases then generally go through an appeals function-
a sim lified, informal, across-the-table kind of settlement proce-
dure. During the last fiscal year, about 59,000 cases were settled at
the administrative appeals level. Most of the remaining unagreed
cases go to court, and a substantial majority of these cases are
docketed in the Tax Court.

These are very rounded numbers. Of the cases docketed in the
Tax Court, about 90 percent are then settled prior to trial. The Tax
Court would render opinions in only about 1,000 cases a year. Of
that total--

49-9680 - 79 -- 3
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Senator BAUCUS. 1,000 out of roughly what?
Mr. KURTZ. We start out with 65,000 disputes after the audit. Of

course, we are talking about different fisal years as they flow
through the process. But in any given year when the Tax Court
decides the case, only about 10 percent of the cases involve deci-
sions wholly favorable to the taxpayer. The balance were either
wins for the government or were split.

So in only about 10 percent of the cases decided by the Tax
Court, a total of perhaps 100 cases, would the taxpayer satisfy S.
1444's requirement that the taxpayer prevail as to all or all but an
insignificant portion of the amount or issues in controversy.

The problem is determining to what extent attorneys' fees provi-
sions would encourage further, litigation rather than settlement.
That is an imponderable. That is why it is very difficult to measure
the impact or cost of the provision.

If the proposed legislation would not effect the way taxpayers
now proceed and the way the Government now proceeds, it is a
relatively small number of cases.

To the extent that the proposed legislation changes the way
taxpayers and the Government resolve controversies, then the
problem may become greater.

Senator BAUCUS. Part of the problem, too, some taxpayers would
say, that such a large number are settled and so few go to trial is
because of the court costs, and so forth, and that is an imponder-
-able, too.

I understand that it is difficult to pin this down in any way, but
could you give me a little more precision that would state it some-
what more exactly? How many fewer cases might be brought if the
standard were shifted as it is in S. 265?

Mr. KURTZ. If the standard were changed one way or the other?
Senator BAUCUS. Shifted from the present provisions in S. 1444

to the standard in S. 265 where Uncle Sam has to show that he
was not acting unreasonably.

Mr. KURTZ. It would just be a wild guess. I just could not guess
what the difference would be.

Senator BAUCUS. No way of guessing at all?
Mr. KURTZ. No.
Mr. MURRAY. You do know, as an attorney, if you have a shot to

get your fees paid, you are going to hang in there, litigate. There is
going to be some effect.

I agree with Jerry that it is not possible.
Senator BAUCUS. Which has the greater chilling effect, shifting

the standard or requiring that all reimbursement come out of IRS
rather than the general treasury?

Mr. LUcICK. I would say shifting the standard is more serious
than from whose budget it comes, because we are very confident
that the number of cases in which it would be demonstrated that
the IRS has acted unreasonably is going to be small.

Mr. KURTZ. Let me say my estimate would be that the cost of our
litigating the fee issue and the cost of litigating the additional
cases that would be brought because of the potential for fee reim-
bursement will in my judgment far exceed the amount of reim-
bursement paid. I do not anticipate the actual amounts to be
reimbursed to be significant.



31

Mr. LUBICK. That is the problem of removing the standard. If you
have an easier standard to satisfy, you are going to have more
people who are going to take a crack at it.

Again, the final result is not going to be the payment of a large
number of fees. The diversion of lawyer time and court time to this
type of issue is going to be the real cost to the IRS, the judicial
system, and to all of us taxpayers.

Senator BAUCUS. It seems to me that the more you find shifting
the standard objectionable, the more you should be able to, in some
way, quantify the difficulties, the fewer number of cases brought,
or the other problems such as litigating the amount of fees, and so
forth.

I understand it is an imponderable.
If I make myself clear, if you object fairly strongly, you must in

some way be able to identify somewhat precisely the reasons for
the objection.

Mr. LUBICK. It would take the analysis, for example, of all cases
in which the Government did not prevail. We would have to go
back and look at every one of those cases, go into it and see
whether or not it was a situation where the Government had a
reasonable position or not.

Senator BAucus. You mean there are some? I did not know there
were any.

Mr. KURTZ. If we looked, we would not find many.
Mr. LUBICK. That is what you would have to do. That would be a

rather onerous task. That is why we cannot give you a number. We
can speak from our own personal experiences. Other than cases
where the Government was arguing with me, they are rarely un-
reasonable.

In practice, I have had illustrations where I think the fact that
the Government was unreasonable ultimately prevailed. By and
large, in practice, it is the rare case where there is not a reason-
able basis for some sort of Government position.

Mr. MURRAY. Mr. Chairman, if I may volunteer something, I
think that the use of the phrase "substantially justifies" impacts
two ways: first it would impact, as I think you have been directing
your thoughts, on the number of actions that the IRS would au-
thorize to be commenced in court-basically collection-type actions
over which we in the IRS have some control.

Second, the presence of that language in that statute would
impact at the administrative level on the willingness of the IRS
auditing agents to set up positions that they believe serve judicial
scrutiny and development of a body of law. As a result, it would
impact on the generation of the revenue, the testing of the various
provisions of the Tax Code that need testing.

Senator BAucus. Let me shift just a little bit to the $20,000
ceiling. Do any of you have any reactions as to whether that is too
high or low? Perhaps it should be indexed?

Mr. LUBICK. The limit in our bill originally was $10,000, which is
a pretty good fee where I come from for handling a Tax Court case,
if it is not extremely complex with a lot of factual and legal issues.
So we think $20,000 is more than adequate.
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I think since you have a relatively short trial period, there is no
particular'need to index it. When you go back to look at it at the
end of that period, you can review that question.

Senator BAucus. We have 4 years and since inflation rises pretty
quickly in 4 years, do you have any figures or indications on what
t e average attorneys' fees in tax cases are?

Mr. KuRTz. No, I do not have those figures, but one indication of
what they are likely to be would be the indication of the size of the
amount in controversy in the Tax Court cases that are decided. For
fiscal year 1978, the Tax Court disposed-this does not include
settlements-of 1,028 cases by either opinion or by court decisions.

Senator BAucus. One year?
Mr. KURTZ. One fiscal year, just the Tax Court. The district court

has another set of figures. Perhaps we can just focus on these for
the moment.

Of those 1,028 cases 581 involved amounts in controversy under
$1600.

Another 155 involved amounts in controversy between $1,500 and
$5,000, and another 53 were between $5,000 and $10,000. Yet an-
other 113 were between $10,000 and $50,000.

My guess would be that in none of those cases-where the
amount in controversy is $50,000 or less, would the legal fees
exceed $20,000.

Senator BAucus. And court costs?
Mr. KURTZ. That is just a guess, but certainly with up to $10,000

in dispute, you would not get $20,000 in fees. Out of 1,028cases, only
about 130 exceeded $50,000 in controversy.

Senator BAucus. Do you have any reason for thinking that the
situation is any different in district court cases?

Mr. KuRTz. The district court cases generally involve larger sums
of money, but they generally involve larger taxpayers.

The difference, of course, is that one must pay the tax before
going into the district court, so you tend to be dealing with more
affluent taxpayers.

Senator BAUCUS. Mr. Murray?
Mr. MURRAY. Of course, the cases brought in district courts can

vary from $50 to $30 or $40 million. Obviously a $20,000 attorney's
fee is not going to be, as we pointed out in our statement, of much
help to Exxon or Slumber J or other major corporations that we
currently have in litigation.

If the tenor of the legislation is to make them whole then, of
course, no cap would be appropriate. But I would firmly urge that
$20,000 would certainly cover the vast majority of our cases. We
have no statistics on that.

Again, on the amount in controversy in district court cases that Ican give you, it breaks down in almost the same way. You have
about 18 percent of the cases over $50,000 in controversy in District
Court.

Senator BAUCUS. What about the vast majority?
Mr. KuRTz. About 82 percent of the cases involve amounts in

controversy of less than $50,000; about 24 percent are under $1,000.
Mr. LUBICK. I would like to point out one thing, Mr. Chairman.

At one time, when we were developing proposals of this sort, we
had suggested that the amount of fees be fixed as a percentage of
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the amount in controversy. It was argued very strenuously by the
congressional persons with whom we worked that they did not
want that, because they wanted to protect the fellow who had a
$500 matter on which, as a matter of principle, he wanted to resist
the Government. Indeed, I think that is perhaps one of the cases
where you are most concerned about Government overwhelming
the small taxpayer.

There is a little bit at stake. It is a matter of principle. Darn it
all, he wants to show the Government that he is right. The attor-
ney's fees might, indeed, exceed the amount in question.

Senator BAucus. That raises another question that is fundamen-
tal. I have spoken to small businessmen-I mean very small with
five or six employees-in Montana and one in particular told me
he was quite upset-this was a few years ago.

He said that IRS auditors came in and combed his books time
and time again until they could finally find something. In fact, he
talked with them and they admitted they were going to keep
looking, doggone it, until they found some discrepancy, regardless
of how small it was. Sure enough, they found a discrepancy. It was
not very large; it did not amount to much. But the IRS investiga-
tors and auditors were satisfied.

That reminds me, too, of the example that Senator DeConcini
mentioned where somebody in his State apparently was audited
seven times. Cases of that nature are not going to be taken care of
by this bill, because they are basically administrative actions. Nev-
ertheless, there are a significant number of taxpayers who feel, I
think with some justification, that they are being harassed.

Certainly if the person I spoke with was speaking accurately-I
have no reason to think he was not-that type of IRS conduct
during audits is a harassment. How do we deal with those cases
that are more prevalent and more numerous than the kinds of
judicial harassment?

Your figures show most disputes are resolved before they go to
court.

Mr. KURTZ. We now have a system in place and taxpayers are
told if they are selected for audit and if they were audited within
the preceding 2 years, on the issues in question and there was no
change in the preceding audit, that absent extraordinary circum-
stances, the audit will be canceled.

Senator BAUCUS. When did you begin that?
Mr. KURTZ. That procedure has been in effect for at least a

couple of years, several years, I think.
Frequently there are newspaper reports of that kind of thing

that someone claims they have been audited a great number of
times over a period of years, and I am sure it is possible for that to
happen out of 136 million returns filed.

When we see that kind of report in the newspaper, we do look
into the case, because it is not sup e to happen. We find invari-
ably that that was not the case. That is, in many cases, it is not
clear to people what is an audit.

For example, we match information documents-documents re-
porting payments of interest and dividends-against tax returns. If
we find that someone has been paid interest and has not included
it on their tax return, we send them a bill. That is not an audit.
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If there is a mathematical error on a return filed, and we send
back a correction notice, that is not an audit.

An audit is almost always a face-to-face meeting with an auditor
or revenue agent. When we find these articles that appear about
repetitive audits we find that they have been other kinds of con-
tacts, not audits, because, as I said, the audits will not repeat
unless there are repetitive changes.

If there is an audit that results in a significant change, that
would not cause a cancellation of a subsequent audit the next year.
But if there are prior no change audits, this will in the normal
coursecause the audit to be canceled.

An agent saying I am going to find something before I leave here
is a matter that should be reported to the IRS Inspection Service.

I must say that my view of the situation is that, just as everyone
has a duty under law to file a tax return, they have an obligation to
cooperate if their return is selected for audit. That is a cost of
living in this country under our self assessment tax system. We
only audit 2 percent of returns that are filed in a particular year.

We could provide that we would reimburse taxpayers for the cost
of every audit, but it would be very expensive and it seems to me
that there are better ways to spend money. If there are disagree-
ments on audits there is a very simple, inexpensive, convenient
appeals system available to settle those disputes.

Senator BAucus. Why not modify the bill to allow some reim-
bursement at some stage in the administrative process? Would thatmeet any objection?Mr. KURTz. It is simply a question of how much money the

Government wants to spend in this area and how much time
should be taken.

Again, it seems to me that that is a basic cost of living under a
voluntary compliance type of income tax system. I think your bill
strikes the right mark-going only to the more extraordinary situ-
ation where the case is not resolved in the normal course.

With 18,000 agents and auditors in the field, obviously mistakes
will be made, but we have a mechanism to correct them in a
reasonably efficient way. It seems to me that taxpayers are entitled
to reimbursement when that system breaks down, but when that
system works, it seems to me that it is just a part of living under
the income tax.

Senator BAucUs. I want to thank you all very much. Unfortu-
nately, we only have an afternoon to examine this question. There
are several other panels of witnesses. I wish we could go into this
more deeply.

I will be submitting some questions that I hope you will answer
for the record.

Thank you Commissioner, Mr. Lubick and Mr. Murray. We ap-
preciate your testimony very much.

[The material to be furnished follows:]

QUESTIONS SUBMITrE BY SENATOR BAUCUS AND THE TREAsURY DEPARTMENT'S
RESPONSES TO THEM

Question 1. Over a year ago, in testimony before the Seante Judiciary Subcommit-
tee on Improvements in Judicial Machinery, you presented the Treasury Draft Bill
permitting, in certain circumstances, awards of attorneys fees In civil tax litigation.
Would you describe the major differences between this 1978 Treasury Draft Bill and
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S. 1444, as well as the significance of these differences? Do you believe that S. 1444
would allow more taxpayers to recover fees than under the Treasury Draft?

Answer. Differences between S. 1444 and the Treasury draft bill include the
following:

The standard for recovery is stated differently. The Treasury proposal would have
required that the Government's position be "without any reasonable grounds." S.
1444 would require that the Government's position be "unreasonable." Both propos-
als would include a requirement that the taxpayer be sustained as to all, or all but
an insignificant portion, of the amount in controversy.

The S. 1444 standard might be construed to be somewhat more liberal in permitt-
ting attorney fee recoveries.

The scope of covered cases would be broader under S. 1444 than under the
Treasury draft bill. S. 1444 would apply to most collection actions whereas the
Treasury draft was limited to cases involving a determination of correct Federal tax
liabilities, litigation arising out of the revocation of status as a section 501(cX3)
organization, or judicial review of jeopardy assessment procedures.

By virtue of this broader case coverage, S. 1444 could be expected to permit more
taxpayers to recover fees than would be permitted under the Treasury draft.

The ceiling on the recovery of attorney fees in any one proceeding would be
$10,000 under the Treasury draft and $20,000 under S. 1444.

S. 1444 would terminate after 4 years, rather than after the 3-year trial period
proposed in the Treasury draft.

Under S. 1444, attorney fees would be recovered from the budget of the agency
conducting the litigation. The Treasury draft would have provided for recovery out
of the general fund of the United States.

Question 2. How would you interpret the phrase "which is brought by or against
the United States for the determination, collection, or refund of any tax, interest or
penalty" in S. 1444? Do you believe this language would cover such actions a.
summons proceedings and wrongful levy actions?

Answer. The bill excludes criminal actions, State court proceedings, most declara-
tory judgment actions, and suits involving the competing claims of the United
States and other creditors of the taxpayers (such as lien foreclosures and bankrupt-
cy proceedings). Subject to these specific exclusions, we believe that the bill is
intended to be read broadly to include such litigation as summons enforcement
proceedings, wrongful levy actions, and enforcement of return preparer penalties, as
well as suits to determine correct Federal tax liability.

Question . Would you give some specific examples of what you would consider,
under the terms of this bill, an unreasonable Government position for which reim-
bursement of fees may be made?

Answer. The following are examples of instances where, under the terms of S.
1444, the Government's position in a tax matter might be found to be unreasonable:

The Government has Iost a particular tax issue in several Circuit Courts, Howev-
er, the issue is litigated in still another Curcuit.

The taxpayer establishes that the IRS received a payment from him as an officer
of a delinquent employer and applied it to the employer rather than the employee
portion of employment taxes in contravention of both an agreement with the
taxpayer and the provisions of the Internal Revenue manual. The Service then
asserted a 100 percent penalty against the officer.

The Service makes a jeopardy assessment calculation of illegal income from sale
of narcotics; the amount of the assessment bears no rationale relationship to the
facts and is held to be inappropriate in an action under Code section 7429 for review
of jeopardy assessment procedures.

4f.tion 4. S. 1444 provides that a party must be sustained as to all, or all but an
insignificant portion, of the amount, or issues, involved. How would you interpret
the word "insignificant?" How would you apply this requirement to cases (1) where
there are split decisions; (2) where there are multiple issues of varying importance;
and (3) where the actual magnitude of the tax liability involved in any single issue
might be substantially greater than the amount in controversy in a single year
because the issue is a reoccurring issue?

Answer. A dual purpose of S. 1444 should be borne in mind when interpreting the
requirements that a party be sustained as to all, or all but an insignificant portion,
of the amount (or issues) involved. We believe that the bill promotes the principle
that taxpayers should not have to bear the cost of defending themselves against
abusive governmental action. At the same time, it recognizes that the public would
be ill served by a proposal that penalizes responsible tax administration and impairs
the ability of taxpayers to obtain expeditious judicial decisions on tax controversies.
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Within this framework, the standard for recovery is not a rigid one. The bill
clearly indicates that attorney fees reimbursement should not be permitted in those
cases where there is no clear-cut winner. But to define the term "insignificant" in
exact percentage terms would seem to be undesirable. Application of the standard
might take account of such factors as the presence of a recurring issue or, where no
amount is in controversy, the relative importance of multiple issues. We believe
that the court should retain some discretion in applying the standards for recovery;
however, we endorse the effort of S. 1444 to limit that discretion through sensible
legislative guidelines.

Question 5. Under the terms of S. 1444, do you agree that the date of filing the
petition or complaint in court begins the period for which reimbursement may be
provided?

Answer. A possible reading of the bill would limit recovery to those fees incurred
after the taxpayer files a petition in Tax Court or a complaint for refund in District
Court. The filing of the initial leading formally commences the "civil action or
proceeding" mentioned in the bilI.

However, we would not object to a recovery for the fees incurred in preparing the
initial pleading. In our view, the bill can be read to include such expenses directly
attributable to the judicial proceeding. Perhaps the intent in this regard could be
clarified, either through an amendment to the bill or through appropriate language
in the Committee report.

Question 6. You have proposed that the bill should make it clear that in order to
be eligible for reimbursement, a taxpayer must exhaust all administrative remedies
before instituting a civil action. Why should a taxpayer have to go through addition-
al delay and expense when it is clear, e.g., in prime issue cases, that further
administrative appeal would be pointless? Would it be better just to leave that
entire issue to the discretion of the court in determining the appropriateness of any
award?

Answer. We believe that the administrative appeals process is vitally important to
the smooth functioning of the tax system. Appeal to an IRS regional office is
available to the taxpayer in the event he disagrees with the findings of an examin-
ing agent. Through the administrative process, about 85 percent of tax cases are
settled without being docketed in the Tax Court, and over 95 percent of all contro-
versies are resolved without trial.

In the absence of an administrative exhaustion requirement, S. 1444 might induce
many taxpayers to circumvent the appeals procedure and to initiate needless litiga-
tion. The prospect of recovering attorney fees for court action would encourage
some persons to file a Tax Court petition before discussing the disputed issues with
the IRS. The Court docket could thereby be congested with cases that could have
been resolved easily at an administrative stage if the parties has been willing to
confer.

There will, of course, be some issues that cannot be reconciled at the administra-
tive stage. However, many issues that may appear initially to be intractable can be
resolved through a discussion by the parties of the facts and law involved in a
particular situation. With the new, one-stage administrative appeal process, there
should not be protracted prelitigation proceedings on those issues where a stalemate
has clearly developed between the IRS and a taxpayer.

Question 7. You have stated your opposition to shifting the burden to the Govern-
ment to show that it acted reasonably once the taxpayer revails on the merits.
Please give specific reasons for your opposition. Spificly then, how would taxpay-
ers really be able to obtain evidence necessary to prove that the Government acted
unreasonably?

Answer. S. 1444 takes a sensible approach to the attorney fees issue. It seeks to
distinguish between abusive and responsible governmental actions. It recognizes
that reasonable pursuit of debatable tax issues might be discouraged by enactment
of an attorney fees bill that applies broadly to all prevailing taxpayers.

Our tax system could not function effectively if the Government conceded all close
cases to taxpayers. Accordingly, we believe that, even in those cases where the
taxpayer has prevailed, the Government has generally acted in a reasonable man-
ner in litigating the issues. To place the burden on the Government to show
reasonable action would be inconsistent with this presumption.

The question implies that taxpayers would be required to produce substantial
evidence beyond the information elicited on the ments of the controversy. We do
not believe that such additional evidentiary burdens would be required. It is our
understanding that S. 1444 seeks to apply an objective standard in assessing the
Government's position. The relative strength or weakness of the Government's case
and the particular fact situation of the taxpayer could usually be determined from
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the record of the case. The bill does not require that a taxpayer prove subjective
malice or "bad faith" of IRS orncials-a requirement that might involve presenta-
tion of substantial evidence unrelated to the substantive merits of the tax contro-
versy.

Question 8. Would you agree that the bill should include expert fees as reimburs-
able expenses?

Answer. We do not object to the inclusion of expert fees as reimbursable expenses,
as long as such fees are included in computing the $20,000 expense ceiling and the
standard for awarding fees remains unchanged.

QUESTIONS SUBMITTED BY SENATOR BAUCUS AND THE INTERNAL REVENUE
SRvics's RESPONSE TO THEM

Question 1. IRS Manual Supplement 42G-369, which was issued on September 26,
1977, refers to the possibility that attorneys fees may be awarded under the Civil
Rights Attorneys Fees Award Act of 1976 where a taxpayer is "able to prove
harassment or bad faith on the part of the IRS." This supplement then states that
"all employees will strictly adhere" to the principles set forth in Revenue Procedure
64-22 "so as to avoid the application of" this Act. Revenue Procedure 64-22 sets
forth the governing principles of IRS:

"The Service also has the responsibility of applying and administering the law in
a reasonable, practical manner. Issues should only be raised by the examining
officers when they have merit, never arbitrarily or for trading purposes."

"Administration should be both reasonable and vigorous. It should be conducted
with as little delay as possible and with great courtesy and consideration. It should
never try to overreach and should be reasonably within the bounds of law and
sound administration .... "

If S. 1444 is enacted, how would this directive be changed? Would you take
additional steps to ensure that IRS' employees do in fact act reasonably, fairly, and
responsibly in all dealings with taxpayers?

Answer. If S. 1444 is enacted, the IRS Manual will be updated in order to advise
all IRS personnel of the provisions of the new law and how it should affect their
work. I expect that the revised portion of the manual will continue to refer to
Revenue Procedure 64-22 and will continue to require each employee to strictly
adhere to its principles. I believe that the principles set forth in Revenue Procedure
64-22 constitute a proper description of the conduct we can and should expect of all
IRS employees. I do not believe that the enactment of S. 1444 would change this.

I believe that IRS employees have a very good record in acting in a reasonable,
fair, and responsible manner in their dealings with the public. Nevertheless there is
always room for improvement. Regardless of whether S. 1444 is enacted, the IRS
will do its utmost to take all steps which may become necessary to insure that its
employees act in an appropriate manner.

Question 2. Should the bill make it clear that in order to be eligible for reimburse-
ment, a taxpayer must exhaust all administrative remedies before instituting a civil
action? Why should a taxpayer have to go through additional delay and expense
when it is clear, e.g. in pnme issue cases, that further administrative appeal would
be pointless? Would it be better just to leave that entire issue to the discretion of
the court in determining the appropriateness of the award?

S. 1444 should make it clear that in order to be eligible for reimbursement a
taxpayer must exhaust all admistrative must exhaust all administrative remedies
before instituting a court proceeding,. The IRS' administrative appeals procedure has
recently been streamlined in order to provide all parties with an effective means of
settling disputes with a minimum burden to the taxpayer in terms of time and
expense. Taxpayers are not required to participate in the appeals process before
going to court. However, I feel that in the overwhelming number of cases the appeals
process proves to be beneficial to all parties concerned and I think its use should be
encouraged. The appeals process is generally an informal across-the-table settlement
procedure. During fiscal year 1978, approximately 59,000 cases were settled in the
administrative appeals process.

This benefits the court because it enables it to focus its limited time on the issues
actually in dispute. It also saves time and money for all the parties because it
enables them to concentrate on the precise areas in which they disagree.

I favor an administrative exhaustion requirement even though .crtain issues
cannot be resolved at the administrative level. Often issues which initially appear to
be of a nature which cannot be resolved turn out to be otherwise. Sometimes after
all the facts are at hand the government relaim.s that the issue in dispute is not
what it first appeared to be and in fact can be settled. Sometimes after further
discussion the taxpayer agrees that the government's position is correct. If the
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administrative appeal results in a real stalemate the notice of deficiency can be
issued expeditiously.

In the absence of an exhaustion of administrative remedies requirement, S. 1444
might indtice many taxpayers to initiate needless litigation. The prospect of recover-
ing attorney's fees would encourage some persons to file a petition with the Tax
Court before discussing the issues in dispute with the IRS. The Court docket could
thereby become congested with cases that could have been resolved at an adminis-
trative stage if the parties had been willing to confer.

I think it is important to note that in recent years when Congress has expanded
the rights of taxpayers versus the government in court proceedings, it has often
required that the taxpayers first exhaust their administrative remedies. Section
7428 (bX2), 7476 (bX3), 7477 (bX2) and 7478 (bX2) of the Internal Revenue Code are all
examples of this. They all require an exhaustion of administrative remedies and
were all enacted within the last six years.

The voluntary settlement process is dealt with in detail in response to your sixth
question. For now I would like to stress that the IRS has only one level of adminis-
trative appeal. I think when one considers the role of the administrative appeal
process in resolving disputes, requiring taxpayers to participate in a single level of
administrative appeal can be easily justified.

Question J. Under the terms of S. 1444, would you agree that the date of filing the
petition or complaint in court begins the period for which reimbursement may be
provided?

Answer. I would not be so restrictive. With respect to proceedings in the Tax
Court I believe that reimbursement may begin. to be provided for fees incurred after
the date on which the taxpayer receives a notice of deficiency. However, I would
recommend this only if coupled with a requirement that the taxpayer exhaust his
administrative remedies. Otherwise, there is a significant incentive to ignore the
appeals process and the overextended Tax Court would have yet a larger docket.
With respect to proceedings in other courts where the amount of tax liability is at
issue, I believe that reimbursement may begin to be provided for fees incurred after
the date on which the taxpayer receives a notice of disallowance of a claim for
refund or six months after the claim for refund is filed, whichever occurs first. In
proceedings where the amount of tax liability is not at issue I think that reimburse-
ment should begin with expenses directly related to the preparation of the com-
plaint.

Question 4. Should litigation expenses incurred by taxpayers who represent them-
selves in pro se proceedings be reimbursable?

Answer. I do not think that taxpayers who represent themselves should be eligi-
ble to be reimbursed for attorney fees they would have incurred had they not
represented themselves. One purpose of S. 1444 is to permit taxpayers to seek
redress against unreasonable action on the part of the government without being
deterred due to the high cost of adequate legal representation. That is, concern over
the high cost of legal fees should not prevent taxpayers from taking legal action in
such instances. Taxpayers who choose to represent themselves do not incur attor--
neys' fees. The high cost of attorneys' fees does not deter these people from bringing
legal action. Permitting people who represent themselves to collect the equivalent of
attorneys' fees would be reimbursing them for their time spent rather than for the
expenses they incurrred. Reimbursement for time spent is a very different concept
from reimbursement for expenses incurred and should be the subject of far more
scrutiny and consideration than it has been up to this time.

On the other hand, I do believe the bill should permit reimbursement of related
expenses actually incurred by persons who represent themselves to the extent the
expenses are reasonable and would have gone into the fee an attorney would have
charged. In addition, to the extent the bill permits reimbursement of court costs,
persons representing themselves should be entitled to such costs.

Question 5. Would you agree that the bill should include expert fees as reimburs-
able expenses?

Answer. I would not object to a provision in S. 1444 which would include expert
fees as reimbursable expenses provided that these fees are among those limited by
the $20,000 ceiling and the standard for awarding fees remains unchanged.

Question 6. Would you describe the voluntary settlement process? What specific
guidance is given IRS agents in settling cases What information is provided taxpay-
ers to ensure that they are aware of their rights in this process? What does IRS do
to ensure that taxpayers will be fairly treated during this process and that the
settlement will be equitable? Under what circumstances does IRS refuse to settle a
case?
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Answer. The attached Publication 556, "Examination of Returns, Appeal Rights,
and Claims for Refund," describes the returns examination process and a taxpayer's
appeal rights where the taxpayer does not agree with the results of an examination.
The Service furnishes this pamphlet and other information to taxpayers at appro-
priate points in the tax administration process. For example, under present exami-
nation procedures, the initial contact letter explains IRS procedures and the taxpay-
er's appeal rights and advises the taxpayer of the availability of Publication 556. If
agreement is not reached during examination, a written communication, Publica-
tion 5, is furnished the taxpayer explaining appeal rights and the preparation of
protests in unagreed cases. In addition, Service examining officers are required toask taxpayers whether they have any questions regarding the audit process, audit
case selection procedures and appeal rights, and are instructed to answer those
questions and furnish Publication 556 to any interested taxpayer.

The examination process is aimed at determining the correct tax liability of a
taxpayer. After the examination, the taxpayer may either agree or disagree with
the results of the examination. "Settlement' beyond agreeing or disagreeing with
the results of an examination can take place at the appeals level. Attached are
Internal Revenue Service policy statements and a portion of the Internal Revenue
Manual which describe the appeals function and its settlement practice and proce-
dure.
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Publication 556 " "

Examination.
of Returns,
Appeal Rights,

.and Claims
for Refund -

Edition :.. .. :.

cIthe

Treasury .
internalRevenue " " iI•

Service

Examination of Returns
Why Returns Are Selected
for Examination - .-2 , - .

The usual reason for selecting a lax return for
examination Is to verity the correctness of in-
come, exemptions, or deductions that have been
reported on the return. Returns are primarily se-
lected for examination by use of a computer pro-
gram known as the Discriminant Function System
(DIF). The OlF process is a mathematically based
system that involves the as.sgnment of weights to
the entries on returns and the production by com-
puter of a score for each return. The higher the
score, the greater the probability of error in a re-
turn. Returns identified by DIF are then screened
manually and those confirmed as having the high-
est error potential are selected for examination.

Returns may also be selected as part of the
random sample under the Taxpayer Compliance
Measurement Program (rCMP). which is the Ser-
vice's long-range research program designed to
measure and eyaluale taxpayer compliance char-
acteristics. Information obtained from TCMP is
used to update and improve OIF.

The remaining returns are selected by other
established selection methods, such as screen-
ing claims for refund of peviously paid taxes and
matching information documents (Forms W-2.
1099. and 1087).

The vast majority of taxpayers are honest and
have nothing to fear from an examination of their
tax returns. An examination of such a taxpayer's
return does not suggest a suspicion of dishone-ty
or criminal liability. It may not even result in more
tax. Many cases are closed without change in re-
ported tax liability and In many others the tax-
payer receives a refund.

Confldenllallty of Tax Matters "
You have the right to have your tax case kept

confidential. The IRS has a duty under the law to
protect the confidentiality of your tax Information.
However. it a lien or a lawsuit is filed, certain as-
pects of your tax case winll become public knowl.
edge.

The Internal Revenue Service has exchange
agreements with state tax agencies under which
information about any increase or decrease in tax
liability on your state or federal return is shared
with the other agency. If a federal lax return you
have filed is changed. either by filing an amerded.
return or as a result of being exa-rined, it may
effect your state income tax liability. It may be to .
your advant-ige to file an amended stale tax re-.
turn. Similarly, any change on your state Income
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tax'retum may affect your federal return. Contact
.your state tax agency or the Internal Revenue
Service for more Information.

If Your Return Is Examined
The examination may be conducted by corre-

spondence, or it may take place In your home or
place of business, an Internal Revenue Service
office, or the office of your attorney or account-
ant The place and method of examination is de.
l"ermined by the Internal Revenue Service, but we
try to select the place and method that is most
appropriate under the circumstances, taking into

.account the complexity of your return. If the
method Is not convenient for you. we will attempt

"to w-)rk out something more suitable.
. Whatever method of examination Is used. you
may act on your own behalf or you may have
someone represent you or accompany you. An
attorney, a certified public accountant, i'n individ-
ua enrolled to practice before the Internal Rev-
enue Service, or the person who prepared the
return and signed it as the preparer, may repre.
sent or accompany you.

If you prefer, you do not have to be present at a
routine examination if you have authorized one of
these persons to represent you. Authorization
may be made on Form 2848-D. Tax Information
Authorization and Declaration of Representative.
which Is available at any Internal Revenue Ser-
vice office, or by means of any other properly
written authorization.

If you filed a joint return, either you or your
spouse, or both. may meet with us.

Transfers to Another District
As a general rule, the examination of a taxi re-

turn is made in the Internal Revenue Service Dis-
troct where the taxpayer files. However, in any
case where the examination of your return can be
completed more quickly and conveniently in an-
other district, you may request that the case be
transferred to that district Transfers are usually
based on circumstances such as:
1) Your place of residence is changed before or

during the examination; or
2) Your books and records are kept In another

districL .. .

your records befceehand. you may be able 1o-
clear up questionable items or arrive at the cor-
rect tax with the least trouble.

Upon-completion of the examination, our exam-
iner will explain to you, or your authorized repre-
sentative. any proposed change in your tax
liability. The examiner will also explain the rea-
sons for the change. It is important that you un-
derstand any proposed change, so please don't
hesitate to ask questions about anythirng that is
not clear to you. Most Individual examinations are
agreed to and closed at this level, but you don't
have to agree and you maj appeal any proposed
change.

Repetitive Exam!nations
VWe try to avoid unnecessary repetitive exami-

natidns of the same items, but this occasionally
happens. Therefore. if your tax return was exam-
ned In either of the 2 previous years for the same
items and the examination resulted in no change
to your tax liability, please contact the person
whose name and telephone number are shown in
the heading of the letter you received as soon As
possible. The examination of your return will thpai
be suspended pending a review of our files to
determine whether it should proceed. However. if
your return was selected for examination as parl
of the random sample for TCMP. discussed ear-
lier, this procedure for exemption from examina-
tion will not apply and your return must be
examined.

It You Agree
If you agree with the findings of the examiner.

you will be asked to sign an agreement form. By
signing, you will indicate your agreement to the
amount shown on the form.

If you owe any additional tax, you may pay it
when you sign the agreement. Interest is charged
.on the additional sax from the due date of your
return to the date you pay.

If you do not pay the additional tax when you
sign the agreement. you will be mailed a bill for
the additional tax. Interest is charged on the addi-
tional lax fi ,m the due date of your return to the
billing date. However. you will not be billed for
more than 30 days interest from the date you sign
the agreement No further interest or penalties

The Examination. will be charged if you pay the amount you owe
The examination normally begins when we no- within 10 days after the billing date. .

tify you by mail that your return has been selected It the examination results in a refu nd, the Inter-
for examination. You will also be notified of the nal Revenue Service can refund your money
method of examination and the records you will more promptly If you. sign the agreement form.
need to assemble in order to clarity or prove You will receive interest at the applicable rata on
items reported on your return. By assembling the amount a the refund. , .

2 . .. .. , Publication SSS (P,,,,d N<,pmbex )
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-Appeal Rights'
If You Don't Agree

If you don't agree with the changes proposed
by the examiner, and if the examination was made
in an Internal Revenue Service office, you may
request an immediate meeting with a supervisor
to explain your position. If agreement Is reached,
your case will be closed. .

,, "" agreement Is not reached at this meeting, or
if the unagreed examination was made outside of

-. an Internal Revenue Service office, we will send
you (1) a transmittal letter notifying you of your
right to appeal the proposed adjustments within
30 days, (2) a copy of the examination report ex-
plaining the proposed adjustments, (3) an agrae-
c.entfor waiver form, and (4) a copy of
Publication 5, Appeal Rights and Preparation of
Protests for Unagreed Cases.

It after receiving the examination report you de-
cide to agree with the examiner's findings, you
should sign the agreement or waiver form. You
may pay any additional amount you owe without

.waiting for a bill. Make your check or money or-
der payable to the Internal Revenue Service. In-
cude interest on the additional tax, but not on
penalties, at the applicable rate from the due date
of the return to the date of paymenL Please do not
send cash through the mail.

If after receiving the examination report you de-
cide not to agree with the examiner's findings, we
urge you to first appeal your case within the Ser-
vice before you go to court.

Because people sometimes disagree on tax
matters, the Service maintains an appeals system.
Most differences can be settled within this system
without having to go to court.

If you do not want to appeal your case in the
Service, however, you can take it directly to court.

The following general rules tell you how to ap-
peal your case.

Appeal Within the Service
We now have a single appeal level within the

Service. Your appeal from the findings of the ex-
aminer is to the Appeals Office in the Region.
Conferences are conducted on as informal a ba-
sis as is possibe.

If you want an appeals conference, address
your request to your Oistrict Director In accord-
ance with our transmittal letter to you. Your 0is-
trict Director will forward your request to the'
appeals office, which will arrange for a confer-
ence at a convenient time and place and will dis-
cuss the-disputed issues fully with you or your

representative. You or your representative should
be prepared to discuss all disputed issues and to
present your views at this meeting in order to
save the time and expense of additional confer-
ences. Most differences are resolved at this level.

It agreement is not reached at your appeals
conference, you may, at any stage of the proce-
dures, take your case to court. See Appeals to the
Courts, later. " .

Written Protests :. .

'So that your case may get prompt and full con-
sideration by the appeals officer, you may need to
file a written protest with the District Director. You
don't have to file a written 'protest, however, i4:
1) The proposed increase or decrease in tax. or

claimed refund, does not exceed $2,500 for
any of the lax periods Involved in field exami-
nation cases: or

2) Your examination was conducted by corre-
spondence or by an interview at our office.

If a written protest is required, it must be sub-
mitted within the 30-day period granted in the let-
ter transmitting the report of examination and
should contain:
1) A statement that you want to appeal the find-.

ings of the examining officer to the Regional
* Director of Appeals:

2) Your name and address:
3) The date and symbols from the letter transmit-

ting the proposed adjustments and findings
you are protesting;

4) The lax periods or years involved;
5) An itemized schedule of the adjustments with

which you do not agree;
6) A statement of facts supporing your position

in any contested factual issue; and
7) A statement outlining the law or other authority

upon which you rely.
The statement of facts under (6) must be de-

clared true under penalties of perjury. This ,nay
be done by adding to the protest the following
signed declaration:

."Under the penalties of perjury. I declare that I
have examined the statement of facts presented
in this protest and in any accompanying sched-
ules and statements and, to the best of my knowl-
edge and belief, they are true. correct, and
complete.". . . .. ....... - . . ..

If your representative submits the protest for
you. he or she may substitute a declaration stat-
ing: - . - .. . :, .:.;- ., . . ,.

1) That he or she prepared the protest and ac-
companying documents; and • -.
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" 2) Whether he or she knows personally that the
. statements of fact contained In the protest and
.accompanying documents are true and cor-
recL . . .. *. ..

Representation
Yout may represent yourself at your appeals

conference, or you may be represented by an
attorney, certified public accountant, or an indi-

" vIdual enrolled to practice before the Internal
Revenue Service. . .... :

- If your representative attends a conference
without you, he or she may receive or Inspect

-confidental information only in accordance with
* a properly filed power of attorney or a tax Informa-

tion authorization. Form 2848. Power of Attorney
- and Declaration of Representative, or Form
2848-0. Tax Information Authorization and Dec-
laration of Represenfative. available from any In-
ternal Revenue Service office, or any other

- property written power of attorney or authoriza-
ion may be used for this purpose.

You may also bring witnesses to support your
po .on.

Appeals to the Courts
If you and the Service still disagree after your

conference, or if you skipped our appeals system,
you may take your case to the United States Tax
Court, the United States Court of Claims, or your
United States District Court. These courts are In-
dependent judicial bodies and have no connec-
tion with the Internal Revenue Service.

Tax Court ... •
If your case involves a disagreement over

whether you owe additional Income tax, or estate
or gift tax, or certain excise taxes of private foun-
dations. public charities, and qualified pension
plans, you may go to the United States Tax Court.
Todo this, ask the Service to Issue a formal letter.
called a stafufory notice of dellclecy. You have
90 days from the date this notice Is mailed to you
to fe a petition with the Tax Court (150 days it
addressed to you outside the United Slates).

The Tax Court hears cases only if the tax has
not been assessed or paid. Therefore. you must
be sure that your petition to the Court is timely
fled. It it is not, the proposed liability will be auto-
matically assessed against you. Once the tax is
assessed, a notce of tax due (a bill) will be sent to
you and you may no longer take your case to the
Tax Court. You are then required by law to make
payment within 10 days. If the tax remains unpaid
ater the 10-day period, the amount due will be-
come subject to immediate collection. You
should be aware that once the assessment has

been made. collection of the ful amount due may
proceed notwithslandihg your belief that the
assessment was excessive. Publication 586A.
The C7llection Process, is available at your local
Internal Revenue Service office to explain our
collection procedures. .

If you filed your petition on a timely basis. the
Court will schedule your case for trial at a location
convenient to you. You may represent yourself
before the Tax Court or you may be represented
by anyone admitted to practice before that Court.

If your case involves a dispute of $1,500 or less
($5.000 or less starting Jane 1, 1979) for any one
taxable year. a simplified alternative procedure is
provided by the Tax Court Upon your request.

.and with the approval of the Tax Court. your case
may be handled under the Small Tax Case proce-
dures. At little cost to you in time or money, you
can present your own case to the Tax Court for a
binding decision. If your case is handled under
this procedure, the decision of the Tax Court Is
final and cannot be appealed. You can obtain
more information regarding the Small Tax Case
procedures and other Tax Court matters from the
United States Tax Court, 400 Second Street,
N.W.. Washington. D.C. 20217.

District Court and. Court of Claims

Generally, the District Court and the Court of
Claims hear tax cases only after you have paid the
lax and have filed a claim for refund. As explained
later under Cfaims for Refund, you may file a
claim for refund if, after having paid your tax, you
believe the tax is erroneous or excessive. If your
claim is rejected, you will receive a statutory no-
tice of disallowance of the claim. If we have not
acted on your claim within 6 months from the date
you filed It, you can then file suit for refund. A suit
for refund must be filed not later than 2 years after
we have disallowed your claim. . .

You may file your refund suit In your United
States District Court or In the United States Court
of Claims. You can obtain information about pro-
cedures for filing suit In either court by contacting
the clerk of your District Court or the Clerk of the
Court of Claims. 717 Madison Place, N.W.. Wash-
Ington, D.C. 20005. -.. . .

Claims for Refund " .
How to Claim a Refund :-

Once you have paid your tax you have the right

to file a claim for refund if you believe the tax is
erroneous or excessive. You may claim a refund
by filing Form 1040X. Amended U.S. tndidvaI.

BEST AVAILABLE COPY
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Income Tax Return. You can obtain this form and
information about filing it at any Internal Revenue
Service office. You should file your claim by mail-
ing it to the Internal Revenue Service Center
where the original return was riled. Corporations

* should use Form 1120X or such other form as is
* appropriate for the type of refund claimed.

* " A separate form must be filed for each tax year
' involved. You should attach to such form a state-
ment supporting your claim, including an expla.

.7 nation of each item of income, deduction, or
credit on which you are basing your claim.

* Time for Filing a Claim for Refund

'A claim for refund must be flied within 3 years
from the date the return was filed (returns filedbefore the due date are considered to have been

filed on the due date) or within 2 years from the
date the tax was paid, whichever date is later.

.'."Limit on Amount of Refund .

If you file your claim within 3 years of the date
your return was filed, the credit or refund may not
exceed the portion of the lax paid within a period.
Immediately preceding the filing of your claim,
equal to 3 years plus any extension of time for
firing your return.

If you do not file your claim within this 3-year
period, the credit or refund may not exceed the

2 portion of the tax paid during the 2 years immedi-
ately preceding the filing of your claim.

This general rule is subject to the following ex-
ception. - • "

Exception for Special Types
of Refunds

If your claim for credit or refund is based on a
bad debt, worthless security, net operating loss
carryback. capital loss carryback. foreign tax
credit, or an investment credit carryback. or if you
have entered into an agreement with the Internal
Revenue Service extending the period for
assessment of tax, you may be entitled to file your
claim at a date later than -stated under Time for

-- Filing a Claim for Refund, and the limit on amount
- may not apply. In such cases, you should consult

your Internal Revenue Service office for further
information. "
Processing Claims for Refund

Cla!ms are usually processed shortly after they
'are filed. Your claim may be accepted as filed or.- may be subject to examination. If a claim Is exam-
ined, the procedures are the same as in the ex-
amination of a tax return. However. if you are -
filing a claim for refund based solely on contested
Income tax or on estate or gifl tax issues consid-
ered in previously examined returns end do not
wish to appeal within the IRS. you should request
in writing that the claim be immediately rejected.
A notice of claim disallowance will then be
promptly sent to you. Upon receipt of the disal-
lowance you have 2 years to file a refund suit in
the United States District Court having jurisdic-
tion or in the United States Court of Claims.
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Appeal Rights and
Preparation of Protests
for Unagreed Cases

Instructions

If You Agree
If you decide to agree with the

examiner's findings in the enclosed ex-
aminal;on report please sign and return
to that examiner the agreement form
enclosed with our transmittal letter. By
signing you will indicate your agreement
to the amount shown on the forr and
if you owe addi tonal tax. you will stop
an interest chwge 30 days after filing
the form.

Through June 3D. 1975, interest is
figured at the rate of 6 percent a year;
from July 1. 1975, through January 31.
1976. interest is figured at 9 percent a
year; from February 1, 1976, through
January 31. 1978, interest is figured at
7 percent a yew; and beginning Febru-
ary 1, 1978. interest is lfgured at 6
percent a year. No father interest (or
rer3lties) vill be charged unless you fail
to pay the amount you owe within 10
days after the date of the notice you
rece.%e showing such amount. however.
if you pay the tax when you sign the
aecmnnt form, interest stops imrredo-
ately.

If you wish to pay. make yow check
or money order payable to the Internal
Revenue Service. Include interest fig-
ured as explained abov. on the addi-
tional tax (but not on penalties from
the due date of the return to the date of
payment. Please do not send cash
through the mail. If the examination
results in a refund, the Internal Revenue
Service can have your money refunded
more promptly if you sign the agre-
rr.ent form. You will receive interest,
figured as explared above, on the
amount of the refund.

If You Don't Agree

If you decide not to agree with the
examiner's findings, we urge you to first
appeal your case with the Service before
you go to couf .

Because people sometirres disagree
on tax matters, the Service maintains a
system of appeals. Most differences can
be settled in these appeals without
expensive and time-consurning court
trials.

if you do not want to appeal you(
- case in the Service, however, you can

take it directly to court.
The following general rules tell you

how to appeal your case.

Appeal Within The Service

Appeals within the Service are han-
died by the Office of Regional Director
of Appeals. If you decide to appeal,
address your request for a heaing to
your District Director in accordance
with our leer to you enclosing these
instrudions. Your District Director will
forward your request to the Appeals
Office which wilt arrange for a hearing
at a convenient time and place.

If agreement is not reached at the
Appeals hearing, you may, at any stage
of these procedures, take your case to
court. See lt last hean"gs in this
publication concerning appeals to the
courts.

Written Protest

So that your case may get prompt
and full consideration by the Appeals
Officer, you need 1o file a written
protest with the District Director. How-

evr, you don't have to file a written
protest if:
(1) the proposed increase of decrease in

tax, or claimed refund, does not
exceed $2,500 for any of the tax
periods involved; or

12) your examination was conducted
by correspondence or by an inter-
view at our of fie.

If a written protest is required, it
hould be submitted within the 30.day

period granted in the letter transmitting
the report of examination and should
contain:
1. A statement that you want to

appeal the findings of the examiner
to the Appeals Of ice

2. Your name and address
3. The date and symbols from the

letter transmiltinj the proposed ad.
justrients and findings you are pro-
testing;

4. The tax periods or years involved.
5. An itemized schedule of the adjust.

merits with which you do not agree.
6. A statement of fects spporting

your position in any contested fac-
tual issue; aN

7. A statement outlining the law or
other authority upon which you
rely.

A statement of facts. Wte 6 above,
must be declared true under penalties of
perjury. This may be done by adding to
the protest the following signed declara-
tion:

tUnder the penalt;e of perjury I
declare that I hase examinedi the state.
meant of facts preumnted in this protest
and in any accompanying ScheJules and
statement$ and. to the best of my
knowledge and belief, they ae true,
correct, and complete'

Department
of the
Treasury
Internal
Revenue
Service

-Publication 5
(Rv. 9-78)
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If your repr esentative subrits the
protest for you, he or she may substi-
tute a declaration slating
It) That he O sheprepared theprotest

and accoffwinyll documents, and
(2) Whether he or she knows personally

that the statements of fact con-
tained in the protest and accom-
panying documents ae true and
correct

Representation

You may represent yourself at your
Appeals hearing, or you may be repre-
tnted by an attorney, certified public
accountant, or an individual enrolled to
practice before the Internal Revenue
Service. Your representative must be
qualified to practice before the Internal
Revenue Service. If your representative
attends a heaing without you,he or
must file a power of attorney or a tax
information authorization before receih-
ing or inspecting confidential informa-
tion. Form 2848. Power of Attorney. or
Form 2848-0. Aut',,izaton and Decla-
ration (or any otr . properly written
power of attorney or authorization)
may be used for this purpose. Copies of
these forms may be obtained from any
Internal Revenue Service office.

You may also bring witnesses to
support your position.

Appeals To The Courts

If you and the Service disagree alter
your hearing, or if you skipped our
appeals system, you n-ay take your case
to the United States Tax Court, the
United States Court of Claims, or your
United States District Court.

(However, if you are a nonresident
alien taxpayer, you cannot take your
case to a United States District Court
These courts are independent judicial
bodies and have no connection with the
Internal Revenue Service.

Tax Cowt

If your case involves a disgreerrent
oan whether you owe additional in-
come tax. estate or gift tax. or certain
excim taxes of pfmto founo. -nS. pub-
tic charities, and qualified pension plans.
you may go to the United States Tax
Court. To do this. ask the Service to
issue a formal letter, called a notice of

deficiency. You have 90 days from the
date this notice is mailed to you to file a
petition with the Tax Court (150 days if
addressed to you outside the United
States). If you do not file the petition
within the 90day period for 150 days.
as the case may be) the law requires that
we assess and bill you for the defi-
ciency.

The Court will schedule your case for
trial at a location convenient to you.
You may represent yourself before the
Tax Court, or you may be represented
by anyone admitted to practice before
that Court.

In cases involving tax disputes of
$1,500 or less for any year. there are
simplified procedures. Information re-
garding thee proceduresand other mat-
ters relating to the Court may be ob-
tained from the Clerk of the Tax Court.
400 Second St. N.W., Washington, D.C.
20217.

District Court end
Court of Cltime

You may take your case to your
Un;led States District Court or to the
United States Court of Claims. Certain
types of cases, such as those involving
manufacturers' excise taxes, can be
heard only by these courts. Generally,
your District Court and the Court of
Clairns hear tax cases orly alter you
have paid the tas and have filed a claim
for refund. You can obtain information
about procedures for filing wait in either
court by contacting the Clerk of your
District Court or the Clerk of the Court
of Ciainm. If we haven't acted on your
claim within 6 months from the date
you filed it. you can then file suit for
refund. If we have disallowed your
claim. a suit for refund moist be filed no
later than 2 yeas from the date of our
disallowance.



48

8700Settlement tice and Procedure

8710
Appeals Settlement Function

8711
Settlement Objective

(1) The Appeals mission is to resolve lax contro-
vetsies, without litigation, on a basis whkb is fair and
impartial to both the Government and the taxpayer and
in a manner that will enhance voluntary compliance and
public confidence in the integrity and efficiency of the
Service (policy statement P-8-1 )- This policy is Appeals!
general contibutioo towards achieving the Service mis-
sion "-... to encourage and achieve the highest possible
degree of voluntary compliance with the tax laws and
regulations and to conduct itself so as to warrant the
highest degree of public confidence in its integrity and
efficiency." (Polcy statement P-1-I.) In further sup-
port of the Service mission, Appeals may defer action
on or decline to settle some cases, under policy state-
ment P---47. where:

(a) required by other National Office-issued in-
ternal management documents, such as those suspending
action on cases or those requiring coordination or con-
trol of identified matters with widespread impact; or

(b) such action would produce a greater positive
effect on voluntary compliance than would be derived
from settlement or other action on the case.

(2) A fair and impartial resolution is one which
reflects on an issue-by-issue basis the probable result in
event of litigation, or one which reflects mutual con-
cessions for the purpose of settlement based on relative
strength of the opposing positions where there is sub-
stantial uncertainty of the result in event of litigation.

(3) It is the experience of Appeals that thorough,
reasonable, and objective consideration of all elements
of a controversy will lead, in a large majority of cases,
to resolution of the controversy on a basis agreeable
to both the taxpayer and the Government. Agreement
is not possible in all cases, however. A taxpayer may
not agree with the Appeals conclusion as to the probable
result in event of litigation, or to the extent of mutual
concessions required where there is substantial uncer.
tainty of litigating result, or may prefer to litigate for
other reasons.

8712
Mutual-Concession Settlements

Case dispositions involving concessions by both the
Gove 'nment and the taxpayer for the purpose of settle-
ment where there is substantial uncertainty in event of
litigation as to bow the courts would Interpret and apply
the law, or as to what facts the courts would find, are
designated as mtsal-concession settlpments. Appeals Is
expressly authorized by policy statement P-8-47 to enter
into such settlements. In such a case there Is substantial
strength to the position of both parties, so that neither
party with justifiea-on, is willing to concede in full the

unresolved area of disagreement. A resolution of the
dispute involves concessions for the purpose of settlement
by both parties based on the relative strength of the
opposing positions. Forms 870-AD Offer of Waiver of

.Restrictions on Assessment and Collection of Deficiency
in Tax and of Acceptance of Overassessssent, type of
agreement is generally used in mutual-concession settle-
ments.

8713
Split-Issue Settlements

(1) Policy statement P--48 provides that Appeals
may enter into settlements based on a percentage or
stipulated amount of the tax in controversy, but that such
settlement, identified as a "split-issue" settlement, should
be used or, where no other method of settlement is
appropriate.

(2) A split-issue settlement is a form of mutual-
concession settlement of an issue which, if litigated,
would result in a decision completely for the Government
or the taxpayer. The distinguishing feature of a split-
issue settlement is that the agreed result would not be
reached if tried. -

(3) In deciding a split-Issue settlement should be made,
consider whether it has some effect upon later )ears,
particularly In a carreoser or carr)back situation, and
in most gift fax cases. if so, it is preferable that the
split-issue settlement be expressed in terms of an adjust-
ment of taxable income rather than in a percentage or
an amount of tax.

(4) It is important that the taxpayer have a clear
understanding of the effect of the split-issue settlement in
terms of tax liability and taxable income. Either a closing
agreement or a collateral agreement may be adsisable.

8714
Nuisance Value Settlements

Policy statement P-8 -47 provides that no settlement
will be made if based on nuisance value to either party.
Nuisance value is any concession that is made solely to
eliminate the inconvnience or cost of further negotia-
tions or litigation and is unrelated to the merits of the
issues. Appeals neither cxacts a concession nor grants a
concession solely to retiese either party oF.such Icon-
sentlence or coat

8720
Settlement Attitude and Approach

8721
Judicial Attitude Toward Settlement

(1) the judicial attitude is one which reaonably
appaifes the facts, lsw, and litigating prospects; uses
sound judgment and ability to e both sides of a ques-
tion; and is objectie and impartial. Any approach whichh
contemplates a maximum pisible result in favor of the
Gov-ernment.or a deficiency in eert) case is incompatible
with a judicial attitude and the App'als mission.

MT 8700-29 (5-8-79) IR Manual 8721
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Settlement Practice and Procedure

8721
Judicial Attitude Toward
Settlement-Cont.

(2) Advantage is not taken of a taxpayer's lack of
technical knowledge. The Appeals Officer assists the pro
se taxpayer in every way possible. In the absence of
agreement, an explanation of further appeal rights is
made.

8722
Case Evaluation for Settlement Purposes

(I) The settlement approach and elements of evalua-
tion are not affected by the status of the case. An un-
accepate settlement in nondocketed status does not,
become acceptable solely because it is reconsidered in
dockeled status; nor does it become more acceptable in a
trial calendar period than it was in a prior period. This,
of course, does not preclude recognition of changes in
judicial interpretation of the law and changes in Service
position. It is also recognized that in reconsideration of a
case or trial preparation, additional facts may arise which
could affect evaluation of the case.
. (2) If the Appeals Officer would not recommend

trial of an issue, such issue is conceded even though it
may have some merit

(3) Minor concessions are not made or accepted on
the basis that the outcome of litigation is never absolutely
predictable.

(4) Occasionally the Appeals Officer is faced with
an iss where the "Golsen Rule" is applicable. The
"Golsen Rule" originated with the case of lack E.
Gosen, 54 T.C. 742, (1970). to this case, the Tax Court
held that it would follow the rule of law laid down by the
Court of Appeals to which an appeal in she case before it
would lie. Problems will arise in instances when the rule
of law laid down by the local circuit conflicts %itb a
Revenue Ruling, Revenue Procedure, or other announce-
ment of Service position in regard to the same issue(s).
In cases where the "Golsen Rule" is applicable, the
Appeals Officer should consult with District Counsel as
promptly as possible to determine the amount of litiga.
tion activity In other circuits and other relevant informa-
tion on the Service's posture on the issue(s) involved.

8723
Partial Settlements

Negotiations should aim toward resolution of all issues
in a case. If thIs cannot be done, the Appeals Officer
should attempt to reach agreement 'ith the tupayer on
all kisses ausceptible of resolutio

8730
Issues Which May Not be Appealed or Conceded

Appeals procedures are not available in 'the case of
failure or refusal to comply with tax laws because of
moral, religious, political, constitutional, conscientious
or similar grounds. Such Issues may not be conceded or
ghasa "eight In settlement.

8740
New Issues and Reopening Closed Issues

8741
Introduction
(Supplemented by MS CR 87G-15]

(1) Polcky statement P-8-49 provides that an issue on
%bich the taxpayer and the District Director are in agree-
ment should not be reopened by Appeals. A new issue
should not be raised unless the ground for. such action
is substantial and the potential effect upon the tax liability
is material.

(2) It Is both the duty and responsibility of the Ap-
peals Officer to conduct settlement negotiations in a man.
ner whkh Aill foster confidence of Laspa)ers and their
representati es in the fairness of the Service. There is no
greater need for diplomacy, caution and exercise of
sound judgment in appeals than in the raising of a new
issue, or in reopening an issue where the taxpayer and
the District Director are in agreement.

8742
Definitions

(1) Restrictions of policy statement P-11-49 do not
apply to new issues raised by or for taxpayers. Therefore,
the term "new issue" as used herein refers only to those
new isues raised by Appeals for the Government.

(2) The reopening by Appeals of a previously agreed
issue and the raising of a new issue by Appeals have the
same implications and are, for all practical purposes, one
and the same thing. Therefore, for purposes of this Sec-
tion, reopening an agreed Lssue- will be treated as the
raising of a new Issue.

(3) Tax Litigation Division defines an affirmative
issue as, georally, an issue raised in the answer or
amended answer which was not one of the adjustments in
the notice of deficiency. For purposes of this Section and
for consistency, Appeals Aill consider and treat such ao
aitrmliste Issue as a "new Issue."

(4) A new issue generally is anything "new" concern-
ing a taxpayer's return, the examiner's report'or the
notice of deficiency which the taxpayer did not cover in
the protest or petition and which is being discussed.by
the Appeals Officer. A new issue in a nondocketed case
is any possibe adjustment to or change in the taxpayer's
rcium or the district's report of examination which was
not in contest %hen the case was received by Appeals
and is raised or discussed by the.Appeals Offcer. A new
issue in a docketed case is any possible adjustment to
or change in an item affecting the taxpayer's tax liability
wbich was not included in the notice of deficiency and is
raised or discussed by the Appeals Officer after the
petiton is (sled.

'() The term "issue" is used in the broadest sense. It Is
not limited to a point in debate in which the parties take
affirmative and n;ghtive positions. It is not limited to a
point or matter in dispute. It includes any matter where

MT 8700-29 (5--79) IR Manual - 8742
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* Setlerent Practice and Procedure

8742
Definitions-Cont.

the Appeals Officer injects a position contrary to the
position originally or previously taken by the taxpayer or
any Government representative. This does not mean that
the taxpayer must dispute the Appeals Offcer's position
since there may be agreement at the time the master is
injected into the proceedings. Nonedess, this matter
would be an "issue" when injected into the proceedings.
Moreover, Merely commenting on or asking a question
about an item on the return or in prior reports whicb is

not an issue before Appeals constitutes the racing of
new issue.

8743
General Guidelines

(1) New issues are not raised casualy, tndicrbuinat
ly, or haphazardly, and are never, under any clrcu
stances, raised for bargaining purposes. To do so mn
cause extreme irritation to the taxpayer and result In
feeling that the Appeals Officer Is interested solely i
exacting revenue, It is likely that a taxpayer who has
good

MT 8700-29 (5-8-79) IR Manual
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>Selllement Practice and Procedure

8743
General Guidelines-Cont. (1)

chance on the merits of the issues already raised would
feel somewhat irked to have to face a new issue, even if it
Is a good one for the Government. and could be justi-
fiably Irritated wish a situation where inquiries concern-
in new issues were more in the nature of a Ifishing ex-
pedition" Or "threat." When new Issues are raised, tax.
payers or representatives are to be so advised regardless
of thesisge olAppellate consideration.

(2) When a ease has reached the Appellate Division, it
is late in the administrative process to raise new issues.
Appellate consideration is not an extension of the exam-
inatlon process. Further, the return has been audited by a
Revenue Agent; a report has been reviewed by super-
visors; and, in many instances, it has been considered by
the district Conference Staff function. After such con-
sderation of the return, the taxpayer has every right to
expect that the differences have been Identified.

(3) The Commissioner exercises administrative pre-
rogatives provided by the Internal Revenvc Code and the
Secretary of the Treasury in administering the tax laws.
Many circumstances require exercise of administrative
prerogative. Audit Division cannot and does not examine
all tax returns filed. Every possible adjustment is not
always made to those returns which are examined. Dis-
trict Appellate Appeals Officers exercise mature judg-
rment about whether to make adjustments not made by
the Revenue Agent. For many reasons the Commissioner
has established the policy under which Appellate will not
raise new issues except under certain circumstances.
Therefore, if a possible adjustment to a taxpayer's return
or to price reports Is discovered by the Appellate Division
bus not made because such action would not be within the
spirit of policy statement P-3-49, this would not con-
stitute a serious administrative omission because it would
be within the Commissioner's discretion In the ad-
ministration of tx laws.

(4) Grounds for raising new issues are listed below.
(a) A new Issue is not raised by Appellate to the tax-

payers detriment unless pounds for such action are sub.
stantsa strong & possessing real merit) and potential
effect on tax liability is material (having real importance
and great consequence). See policy statements P-1I and
P-8-49. "Substantial" applies to the reason for raising
the Issue and means that there must be a strong reason,

-possessing real merjt for raising it. "Substantial" does
not apply to the grounds for later making an adjustment.
There must be some good. sound, substantial reason
already existing in the record or known to the Appellate
Appeals Officer to raise the Issue. Mere suspicion or
guess that something might be wrong with the item is not
substantial. For example, If the District Director dis-
allowed a claimed farm loss solely on the pound that it
was a hobby and made no comment concerning the itemi,
making up the loss. there would nAt. be substantial
grounds for raising a net issue concerning the amount of
loss, amodnt of any item making up the loss, or nature of
any item making up the lo s simply because the Appellate

Appeals Officer merely suspected or gueswed that the
items had not been verified. On the other hand. if the cx-
aminer had indicated in the report that these items had
not been verified, these would be good reason for the Ap
pellate Appeals Officer. If he/she believed such action
was necessary, to refer the case back to the District Direc-
tor for such verification. If. in discussion of reasons for
disallowance of the claimed farm loss, the District Direc-
tor stated that some of the items of claimed expense acre
personal In nature, this would constitute substantial
ground for the Appellate Appeals Officer either raising a
new issue or referring the case back to the District Direc-
tor for further information and investigation.

(b) "Substantial grounds" are those Ahich cause an
Appellate Appeals Officer to be quite certain, at the time
a new issue (other than an alternative issue) is raised, that
the Government will prevail if the issue is litigated.
"Quite certain" does not necessarily mean 100 percent
certain, but it does mean a very high degree of certaintyi
IF an alternative issue or position represents the real issue
which should be in controversy, certainly the Govern-
ment's best position should be set forth even though it
does not meet the "quite certain" test. Ira new issue is an
alternative issue or alternative position, grounds ate sub-
stantial if It strengthens the Government's position ovcr
that relied upon by the District Director or if it represents
correct legal theory and position of the Service on the
transaction involved. However, If to alternate Issue or
position Is quite Aeak, even though It strengthens the
Government's position, it should not be raised.

(5) The burden of proof is upon the Government a hen
it raises a new (affirmative) issue in a docketed cave.
Therefore, except in unusual circumstances, the Issue
should not be raised unless necesary provablc facts to
sustain the Issue are readily available, Merely because the
burden of proof is not immediately upon the Cove isment
when a new issue is raised in a nondocketed case does not
mean that the standards for raising it should be less re-
strictive than the standards for raising a new issue in a
docketed case.

(6) A new issue will not be raised unless the potential
effect upon the tax liability is material. "Material" refers
to amount of tax which would result from the adjustmsnt
for the new issue. Mature judgment must always be ever-
cited in determining what is material just as in weighing
all aspects of a case, Whether amount of taV is. material
depends upon whetet It is material to the Governnient.

(7) A small amount of tax is never material regardless
of the economic size of the taxpayer ysd even though the
amount of tax may be large when compared to total tax
liability shown on the return or change In tax liability
previously proposed, the tax resultsng from a new issue
will rarely, if ever, be material In the usual office audit
type ease. On the other hand, if the amount of tax Fcsult-
ing from the adjustment is only a sall percentage of tax
liability shown on the return or change In tax liability
previously proposed, it may be material if the amount Is
quite large.

(8) Thete may be Instances when failure to correct an
error will have asn adverse effect on voluntary compliance
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8743
General Guidelines-Cont. (2)

or may cause the burden of proof before the court to shift
to the Government. In such cases, the error sbo.-Id be
corrected because the effect on tax liability is material to
the Gosernmenl

(9) IRM 8200 and 8600 enphasize importance of pre-
conference preparation so that facts to be relied upon and
Issues, court decisions, and authorities to be discussed are
known by the participants prior to the first conference.
This avoids the element of surprise to participants at the
conference. Therefore, it Is important that any new issue
to be discussed should be raised before the first con-
ference If at all possible. In any event, taxpayer or
representative should be advised on the raising of a new
Issbe and offered ass opportunity for discussion prior to
taking any formal action such as the issuance of a stat-
utory notice of deficiency.

(10) Policy statement P-4-49 puts limitations on rais-
ing new issues. Conversely, however, it does not require
that a new issue which meets the tests of substantiality
and materiality shall necessarily be raised by Appellate.
The conclusion to raise or not to raise the new Issue must
like Into account not only these polky criteda but also all
surrounding facts and circumstances Involved In the case,
including compatibility with the Appellate mission and
objectives. On the other hand, Appellate should not hesi-
tate to raise a new Issue when I Is warranted. This is par-
ticularly applicable in situations In which the raising of a
new issue may actually be conducive to an agreed disposi-
tion or may discourage misuse of the appeals process
(e.g., purposely withholding important information for
the Revenue Agent). The determination as to whether
there has been a misuse or manipulation of the appeals
process is based on strong evidence and not mere suspi-
ion.

-S44
Effect of District Action

In the examination of tax returns, there are no set rules
which ar; inflexibly followed. Examiners must exercise a
great deal of judgment in deciding the extent to which
items on tax returns will or will not be verified. Also,
practices will vary among examiners as to disclosure in
workpapers or reports'the extent to which items on the
return were or were not verified. Therefore. a reviewed
and approved report of examination can thereafter be
accepted as correct An any Item on the return not
changed or commented upon in the report can be ac-
cepted as correct. But see IRM 8900 regarding Joint
Committee cases. Unchanged items should never be ques-
tioned unless there is a substanti-l reason for such action.

8745
New Issues Raised by Taxpayer

The Appellate Division always gives ful(.fair and Im-
partial considerallon to a mew Issue raised by the ta-
payer. If such an Issue Is based upon important evidence,
such evidence should ordinarily be referred to the District"
Director for verification.

Settlement of Related Cases

8751 uC
General Gu4Elhes P

(I) The best overall utilization of Service resources and
the avoidance of whipsaw situations will be the primary
considerations In deciding whether interrelated cases
should be assembled and considered concurrently. See
IRM 8252. Interrelated cases are those in which a deter-
mination with respect to an Issue in one case has a direct
tax effect on another case.

(2) A small related or Interrelated case should or-
dinarily be considered on the basis of the record and re-
quests should not be made that Audit develop further
evidence or examine other returns. The fact that the Ap-
pellate Appeals Officer's determination is inconsistent
with action taken in another small case should not in-
fluence the Appellate Appeals Officer. Any further a-
tion In a related case would be a function of the Audit
Division.

(3) Settlements in related cases should not be made
whereby a party clearly not liable under the facts agrees
to a deficiency of a related taxpayer.

8752
Settlement Procedure In Whipsaw Cases .

(I) A whipsaw situation may develop where a'settle-
ment in one case could have a contrary tax effect In
another case and one of the taxpayers may later, when
the period of limitations applicable to the other case has
expired or is about to expire, file a claim on a basis In-
consistent with the prior closing.

(2) Additional action may be necessary In order to pro-
tec the Government's Interest In a whipsaw situation.

(a) If a material amount of tax is involved and there
are litigating uncertainties, the use of a closing agreement
is ordinarily warranted.

(b) In the absence of circumstances stated In (a)
above, a collateral agreement may be obtained if it Is con-
sidered useful to express in writing the understanding of
the parties. However, a collateral agreement does not
have the legal effect ofa closinsagreement.. (c) For use of closing agreements and collateral
agreements in related cases, sie text 122:(2)(D, 123# 523,
and 611:(3) of IRM 8(13)10, Closing Agreement Hand-
book.

8753
Settlement Procedure-Interrelated 100-Percent
Penalty Cases

(1) Generally, the Government may compromise the
liability of one responsible person without prejudicing its
rights against others. This is believed to be true whether
the assessment is made against one person or the assess-
ment names more than one responsible person; however,
in the event of a multiple assessment, to avoid potential
litigation a legal opinion as to the effect of the seltlement
oa other namedres$ponsible persons should be requested.

MT 8700-27 (4-6-77) IR Manual 8753
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8753
Settlement Procedure--Interrelated 100.Percent
Penalty Cases-Cont.

(It is the practice of the Service to make separate assess-
mets against responsible persons and it is unlikely that a
multiple assessment work unit will be encountered.)

(2) One hundred percent penalty cases should bi
evaluated fOr settlement using the same criteria as iny
other case.

(3) To make effective u'e of the lt)percent 'penalty
as a collection device, the Dpartment of Justice may
sometimes interplead all potential responsible personsin
100-percent penalty refund suits. Therefore. in multi-
ple-person cases where agreement and payment of the
total correct outstanding liability cannot be secured,
closing agreements shall not be used. The responsible
person signing agreement Form 2751, Proposed Offer
of Agreement to Assessment, etc., should be informed
of the potential reopening of the case, and the closing
lesser should be modified to state that settlement is
subject to reopening at the request of the Department
of Justice. The total correct outstanding liability is the
proposed outstanding liability as modified by meritorious
argument as to the amount In question.

(4) The use of closing agreements or Form 2751-AD,
100% Penalty Offer of Agreement to Assessment and
Collection, etc., may be appropriate in multiple-person
cases where payment of the total correct outstanding
liability is secured, and in intermediate settlements with
single responsilMe persons

(5) In cases where there is doubt as to collectability as
well as doubt as to liability, an appropriate offer in com-
promise may he filed with the District Director. If there
is no substantial doubt as to liability but there is doubt
as to collectability, an offer in compromise based solely
on doubt as to collectability may be filed with the District
Director. For procedures in such cases, see IRM 8(12)30.

8760
Settlement in Fraud Cases

(I) if the period of limillations for assessment has ex-
pired except for fraud, and It Is concluded that the ev.
dere (A fraud Is Insufficlent to warrant litigation, the
deficieny is lax a well as the fraud penalty should be
conceded In fll.

(2) If the period of limitations for assessment has ex-
pired except for fraud, and it is concluded that the evi-
dence warrants litigating the penalty in a nondocketed
fraud case, a lostig agreement should be executed
where a mutual concession settlement Is worked out for
a deficiency with no fraud penalty or a fraud penalty
representing less than SO percent of the underpayment
bst greater than zero. The closing agreement determin-
ing tax liability provides legality, of assessment and
finality of settlement. Also see I RM 8146.

(3) In such a mutual concession settlement with a
ef;ing agreement, tax liability should not be converted
to fraud penalty solely In reflect the penalty in the settle.

meat; and fraud penalty should not be eon% erled Into lax
solely to asold the appearance of penalty.

(4) For special provisions, in cases involving recom-
mendation for criminal prosecution, .see IRM 8(15)00.
For requirement of Counsel concurrence in the elimina-
tion of fraud penalty in connection with a case involving
recommendation for criminal prosecution, see IRM 8246
and Delegation Order No. 66. as revised, (Exhibit 8100-5). - -

8770 "
Settlements That Affect Later Taxable Years

(I) Issues such as reasonableness of salaries, capital
gain v. ordinary income on recurring sales of property,
hubby lenses, etc., are resolved on the basis of the facts
and circumstances applicable to each year separately. In
such cases settlement has no effect on later years in which
a similar issue may arise. The Appeals Officer should.,
be sure that the taxpayer understands this.

(2) Where settlement involves issues such as basis of
properly, category of income, or amount of income from
installment collections, it may be desirable to incorporate
the effect on later years into the settlement by use of a
closing agreement or collateral agreement.

(a) Wthere the disposition Insolses mutual conces-
sion and the subsequent tax effect Is material, a closing
agreement should be executed. Where there are no mu-
tual concessions or where the tax effect is not material, a
closing agreement is not required, but it may be executed
if in the judgment of Appeals it is desirable or the tax-
payer requests a closing agreement.

(b) Where a closing agreement is not required, a
collateral agreement may be obtained since it will express
in writing the understanding of the parties as to the tax
effect in laser year.

8780
Reopening Closed Cases

(I) Policy statement P-8-50 states the policy of the
Service concerning the reopening of cases previously
closed by Appeals. The reference in the policy state-
ment to a case closed on a basis of concessions made
by both Appeals and the taxpayer refers, to a non-
docketed case closed by Form 870-AD type of agree-
ment. The reference in the policy statement to a case
closed on a basis not involving concessions made by
both Appeals, and the taxpayer refers to a nondocketed
case closed by other than a Form 870-AD type of
agreement; for example, a case closed by Form 870
or similar forms described in IRM 8800, or closed by
reason of failure of the taxpayer to file a timely petition
with the United States Tax Court following issuance of
a statutory notice of deficiency by Appeals, or an excise
or employment tax case closed without agreement as to
assessment.

(2) Under.polcy statement P-S-50, approval is not
required tq reopen previously closed cases as follows:

MT 8700-28 (11-13-78) IR Manual 87801
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8780
ReopeninS Closed Cases-Cont.

(a) To allow carrybacks provided by law which
were not taken into account in a prior closiAg

(b) To assess excessive portion of a tentative allow-
arIce.

(3) Further, approval is not necessary so adjust mat-
ters previously reserved by the Government or by the
taxpayer in an agreemenL

(4) Under policy statement P-I-50. the Dircctor.
Appeals Division. may authorize, in advance, reopen.
ings of similar classes of cases. Such advance approval
has been given to ircdlermine tax liability under former

IRC 270 where deductions attributable to a trade or
business exceed gross income by $50.000 for each of
five consecutive years. This is in accord with Rev. Rul.
66-270, 1966-2 C.B. 106.

8790
Disagreements to Appeals Determinations

Disagreements with Appeals determinations by dis-
trict oftes are subject to regional procedures. If, at
the discretion of the Regional Director of Appeals, it is
considered necessary to obtain the assis.Ance of the
Appeals Division, National Offce. conccrling any such
disagreement, the matter may be referred to the Na-
tional Office, Attention: CP:AP;SS, under a memoran-
dum setting forth the information desired as precisely
as possible to assist in obtaining a prompt reply.

MT 8700-28 (11-13-78) IR Manual 8790



Policies of the Internal Rovonue Service

P .8 (AP~v~n 1-2-4

"Spllt-lssue" settlements considered under
certain circumstances

Appeals may consider and accept proposals
for settlementwhich are based on a percentage
or on a stipulatedamountof.the tax Incontro-
versy.. However;this type of settlement, Identi-
fled as a ;split-ssue,.-settlement, should be
used only In those cases In which no other
method of settlement Is appropriate.

P-49 8 A mPrO" lt-*5od
New Issues not to be raised unless material

An Issue, on which the taxpayer and the office
of the Disti Director are In agreement, should
neither be reopened by Appeals nor should a
new Issue be raised, unless the ground for such
action Is a substantial one and the potential

* effect upon the tax labft Is material '"

P-S-50-6o..d 4,-1375 . ,... .

Mutual concession cases closed by Ap-
peals will not be reopened by. Service ex-
*ept under certaln circumstances

A casec o ed byAppeals on th'basis of
concessions made by both Appeals and the
taxpayerwill not be reopened by action Initiated
by the Service unless the disposition involved
fraud, malfeasance, concealment or mIsrepre-
sentaton of material fact. or an Important mis-
take In mathe-matical caculat% .ardthen only

" with the approval.of the.egional Director.c*
Appeals.' -...
Requirements or reope'n"ng mutual cori-
cession cases at taxpayer's request

Under ceitaln unusual circumstances favor-
able to the taxpayer, such as retroactive legisla-
t a case closed by Appeals on the basis of
o oncessionisrnade by both Appeals and the
taxayer may bereopeed i<pon iltten'arpI-
.cabn from the tapayer, and only vi.teap

proval of the Reg;on Direct of Appea ls.he
processing of an appation for a tentative car-
ryback adjustment or ofla claim for refund or
credit foran overassesiment (fora e r In-
volved Iri the prior" closing) attributed' to *a

*claimed deduction ocedit for acaryback pro-
vided by law. and not Included In a previous
Appeals determInatin shall not be considered
arpenln requiring approval.:'A suent
assessmelt of an ecessve tOnWei allow-
aoe'sha likewise not be' moiderediuch a

Reopening. TheDirecor,. Apals Divisio simay
.authorize, in advance, -the reopening of similar

P-8-48
IR ManujmI

MT 1216-102

classes of cases where legislative enactments
or compelling administrative reasons require
such advance approval.
Non-mutual concession cases wll not. bereopened tyServiceexcept under certain

circumstances . 4. -
A case closed by Appeals on a basis not

InvoMng concessions made by both'Appi&s
and the taxpayer will not be reopened by acton
Initialed by the Service unless the pror dsposi-
tion Involved fraud, malfeasance, concealment

-or misrepresentation of material fact. an Impor-
tant mistake In mathematical calculation, or
such other circumstances that indicates that
failure to take such action would be a serlu5
administrative omission, and then only with the
approval of the Regional Director of Appeals.
Requirements for reopening non-mutual
concession cases at taxpayer's request-,f
. A;cse closed by Appeals ort a basisi.ot
invcng concessions made by both Appeals
and the taxpayer may be reopened by the tax-

,payer by any appropriate means such as by the
-Afirg of a be daim for refund, E ,,.

"(P--51-:8 are reserved)

TRANSFER OF CASE FILES AND SErTLE
MENT JURISDICTION.:.

Transfer of nondocketed cases*
An Appeals office is authored to transfer

settlement Jurisdiction In a rondocketed case
or In an excise or employment tax case to an-
other region% if the taxpayer resides In ard s
he books and records are located (or can.be
made'avaable) In. such other region. Other-
wise;. transfeir'lo another rog;on requires the

roA" -of the Dectc r-Appeals Division.

" -- 2 10: c -? - ... t . .,

Transfer of docketed cases
An App~alis official Is authoried to transfer

settlement Jurisdction in a-docketed case to
another region if the location for the hearing by
the United States Tax Court has been set in
such other region. except that if-t e. place of
hearing Is Watshington D.C..,settlemf'ent Juris-.
dction shall not be transferred to the region in
which Washington. D.C., I.located unless the
petitioner resides In and hifshe books and reo-
ords are located (or can be. mad' available) in
,aht regko Otheri)se, transfer to another re-
gion requires the apprpv of the Director, Ap-
peals Di si.. .. -
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APPEALS FUNCTION

P-4-1 fA^Woiod 3- l--)
Appeals mission

The Appeals mission Is to resolve tax contro-
versie, without litigation, on e basis which is fair
and impartial to both the Government and the
taxpayer and In a manner that will enhance
voluntary compliance and public confidence in
the Integrity and efficiency of the Service.

(P-8-2--P-8-11 are reserved) "

PRE-90-DAY AND P ROTESTED EXCISE
AND EMPLOYMENT TAX CASES

P-8-12 V jov iP,-
Consideration of new evidence by District
Director
-If a taxpayer submits evidence for the first

time while the case Is under consideration by
Appeals. such actvi In the reasonable exer-
cise of its discretion may transmit same to the
District Director for his/her consideration and
comment

P-8-13 t4^,ved~1-2-j -

Unnecessary consents not to he secured
Consents extending the statutory period lor

assessment on tax returns under jurisdiction of
the Appeals Office shall be secured only when
they are necessary to protect the Govern-
ment's InteresL Extension of the statutory ped-
od in such consents shall be limited to the addi.
tional time required for completion of closingaction.

(P--14-P--23 are reserved)

90-AY CASES - - . -"

P-8-24 ' " v °i
Conferences not granted In 90-day cases In
absence of unusual circumstances -

If a taxpayer had an Appeals conference in
the prestatutory notice status, or If the opportu-
nity for such a conference was accorded bt not
availed of. there will be no Appeals conference
granted In the 90-day status after the miuTmg of
the statutory notice of deficiency, in the ab-
sence of unusual circumstances. -

(P-S8-25--P-8-34 are reserved) .

PRACTICE AND CONFERENCE
PROCEDURE :

Requirements for Appeals consideration In
non-docketed cases: exceptions provided

In order to bring an unagreed case before
Appeals, the taxpayer or the representative
should generally first file with the district office,
service center or Office of International Opera-
tons a written protest setting forth specftally
the reasons for refusal to accept the findings. if
the protest includes a statement of facts upon
which the taxpayer relies, such statement

should be declared to be true under the ponal-
lies of perjury. The protest and any new facts
law. or arguments presented therewith will be
reviewed for the purpose of deciding whether
further development or action Is required prior
to referring the case to Appeals. Where Ap-
peals has an Issue under consideration It may.
with the concurrence of the taxpayer,.-assume
Jurisdiction In a related case,after the office
having original Jurisdiction has completed any
necessary action. The Director, Appeals Divi-
sion, may authorize the regional Appeals'Office
to accept jurisdiction (after any necessary ac-
tion by office having original Jurisdiction) In
specified classes of cases without written pro-
tests provided written or oral requests for Ap
peals consideration are submitted by or for
each taxpayer. j

P-8"36 (Ap "oe s- -.
Conference rights of taxpayer with review-
Ing officer . ... - I

Where the Appeals representative recom-
mends acceptance of the taxpayer's proposal
of settlement, or, In the absence of a proposal,
-recommends action favorablelo the taxpayer,
and said recommendation is disapproved In
whole or In part by reviewing officer In Appeals.
the taxpayer shall be-so advised by such re-
viewing officer and upobn written request shall
be accorded a rehearing before such reviewing

-officer. The Appeals Office'may disregard this
rule where in the Interests of the Govemment
would be injured by delay. .as for example, a
case involving the imminent expiration of the
statute of limitations. dissipation of assets, etc.

(P---37--P-8-46 are reserved) -

SETTLEMENT PRACTICE AND . .
PROCEDURE

P-8-47 (A pvd S-Vi-7")
Appeals will ordinarily give serious considera-

tion to an offer to settle a tax controversy on a
basis which fairly reflects the relative merits of
the opposing views in the light of the hazards
which would exist If the case were litigated.
However,-no settlement will be made based
upon nuisance value of the case to either party.
If the taxpayer makes an unacceptable propos-
al of settlement under circumstances indating
a qood-faith attempt to reach an agreed dispo-
sition of the case on a basis fair both to the
Government andthe taxpayer, the Appeals offi-
cial generally should give ah evaluation of the
case in such a manner as to enable the taxpay-
er to ascertain the kind of settlement that would
be recommended for acceptance. Appeals
may defer action on or decie to settle some
cases or issues (for example, issues on which
action has been suspended nationwide) in or-
der t achieve greater uniformity and enhance
overall voluntary compliance with the tax laws.

MT 1218-102 P-8-47
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QUESTIONS SUBMITE BY SENATOR BAUCUS AND THE DEPARTMENT OF JUSTICE'S
RESPONSES TO THEM

Question 1. Would you briefly describe the procedures involved when a civil tax
case is referred by IRS to the Justice Department? What consideration does Justice
make in determining whether or not the Government should litigate a particular
case? In other words, if IRS changes its mind, decides that the taxpayer was right
and that the case should be dropped, can Justice still go ahead and litigate the case?

Answer. The Department of Justice receives a suit letter requesting the com-
mencement of litigation when the Internal Revenue Service desires to institute a
suit, for example to reduce a tax assessment to judgment or to foreclose a tax lien.
When the action consists of a suit against the Government, such as a refund case,
the Internal Revenue Service is notified of the case immediately and it prepares a
letter in which it outlines its recommendations concerning defense. In either in-
stance, the Department of Justice reviews the available files and the Service's
recommendation in deciding whether to commence or defend the litigation. The
review encompasses both the legat'and factual aspects of the case, while taking into
account that factual issues can and will be further developed during the course of
the litigation.

After a case is referred to the Department of Justice, the Department is responsi-
ble for prosecuting or defending the litigation and is by law not bound by the
recommendations of the Internal Revenue Service. However, under an agrement
between the Department and the Service, no case will be conceded unless the views
of the Service are sought and the Service's views concerning settlement are also
sought, except in refund suits as to which the Service's defense letter advises us
that the Department can settle the case on the best terms obtainable.

If the Service decides that a particular case should be conceded, the likelihood is
that the case will be conceded. The Department carefully reviews such cases, howev-
er, especially to insure that issues that could have been raised in defense have not
been overlooked. Although the Department has the authority to continue such
litigation, that authority is rarely exercised. A much more frequent occurrence is
that the Service desires continued prosecution or defense when our attorneys be-
lieve that the case should be conceded. In those situatio-ns, we will try to convince
the Service that its position is erroneous. If the Service remains steadfast in its
views, we will generally resolve the question in accordance with our client's wishes.

Question 2. H ow is the "unreasonable" standard in S. 1444 different from the
Christianberg Garment Company Supreme Court language that the action must be
"frivolous, unreasonable, or without foundation," "meritless or vexatious?"

Answer. In our view, the standard contained in S. 1444 would permit a somewhat
more liberal allowance of attorneys' fee awards than the Christianberg Garment
standard. Although both standards utilize the term "unreasonable," the meaning of
the term as used in Christianberg is colored by the associated terms and phrases of
the Christianberg test. The terms "frivolous," "without foundation," and "meritless
or v.xatious" would seem to require a degree of irresponsibility that would not be
required if the term "unreasonable" stood alone, such as in S. 1444. Thus, for
example, continued litigation of an issue as to which adverse precedent existed in
several circuits would not likely meet the Christianberg test where the Government
was attempting to get a vehicle for Supreme Court review. Nonetheless, continued
litigation of the issue might be viewed as "unreasonable" under S. 1444 on the
grounds that the Government should subsidize the costs incurred by a losing taxpay-
er in that situation. In our view, the standard contained in S. 1444 would provide a
lower and more easily met threshold than the Christianberg standard.

Question 8. Under the provisions of S. 1444, do you believe that, if unreasonable-
ness is not shown, a taxpayer would, in the alternative, still be entitled to award of
court costs under the general provisions of Title 28 of the United States Code?

Answer. The bill is ambiguous on this point, but could be read to supplant the
provisions of 28 U.S.C. § 2412 which S. 1444 would designate as Section 2412(a). The
ambiguity could and should be cured perhaps by inserting into proposed Section
2412(b) the phrase "Except to the extent provided by subsection (a)."

Question 4. Would you comment in more detail on the provision in S. 1444 which
requires that the payment of such awards be made out of the general appropriations
of the agency conducting the civil action or proceeding?

Anwer. The Administration supports the concept that attorneys' fee awards be
satisfied by agency appropriations, rather than by the judgment fund. S. 1444 would
apparently require, however, that the award be satisfied out of the appropriations of
the agency conducting the litigation. Leaving aside the difference in the applicable
standard, the Department prefers the approach that was taken in its draft attor-
neys' fee legislation under which: Any award of fees and other expenses * I * shall
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be paid by the department or agency of the United States whose position has been
found to be arbitrary, frivolous, unreasonable, or groundless ° * ".

Question 5. Should litigation expenses incurred by taxpayers who represent them-
selves in pro se proceedings be reimbursable?

Answer. Actual expenses incurred pro se taxpayers should be reimbursed.
Question 6. With respect to the burden of proof set forth in the bill, how would

taxpayers really be able to obtain evidence necessary to prove that the Government
acted unreasonably?

Answer. We believe that in cases that are actually litigated the trial record would
generally provide an adequate basis upon which the court could make a determina-
tion concerning whether the position taken in the litigation by the United States
was unreasonable. Indeed, although there have been a few instances in which the
courts have required an evidenciary hearing on this point in cases governed by the
Allen amendment, most of the courts that have encountered the problem has
proceeded to a decision based entirely on the trial record. Since S. 1444 would
encompass cases that are settled, as well as those actually litigated, evidenciary
hearing would be necessary in those cases should S. 1444 be enacted. The courts
can, of course, permit discovery through interrogatories, or by other means, of
evidence concerning this issue.

[The prepared statements of the preceding panel follow:]
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STATEMENT OF THE HONORABLE DONALD C. LUBICK
ASSISTANT SECRETARY (TAX POLICY)

Mr. Chairman and members of the Subcommittee:

I am pleased to present today the views of the Depart-
ment of the Treasury with respect to S. 1444, "the Taxpayer
Protection and Reimbursement Act." This bill provides for
the reimbursement of attorney fees to prevailing parties in
tag cases where the Government's position in the litigation
is found to be unreasonable. The Treasury Department supports
S. 1444.

CURRENT LAW

We recognize at the outset that S. 1444 departs from
the general procedures for payment of attorney fees in our
court system. Under the so-called "American rule," each
party in litigation ordinarily pays his own legal fees
whether the case involves private litigants or the Govern-
ment. Congress has created a few statutory exceptions to
the "American rule.' For example, a victorious party can
recover attorney fees under the Civil Rights Act of 1964,
the Freedom of Information Act, and the Consumer Product
Safety Act. But most provisions for fee shifting are
designed to encourage private citizens to enforce rights
that transcend the interests of the litigating parties -- a
rationale that rarely applies in tax cases.

Current law does contain an ambiguous provision for
awarding attorney fees in tax litigation. The Civil Rights
Attorneys' Fees Awards Act of 1976 provides judicial discre-
tion to grant attorney fees to a prevailing party (other
than the United States):
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*... in any civil action or proceeding, by or on behalf
of the United States of America, to enforce, or charging
a violation of, a provision of the United States
Internal Revenue Code....

Interpretation of this quoted language has been the subject
of controversy in Congress and the courts.

With respect to two basic issues, the courts have
determined that the statute has a narrow application.
First, virtually all the cases have held that attorney fees
can be awarded only if the taxpayer is the defendant. This
interpretation results in the statute being applied to very
few cases; most tax litigation occurs in the Tax Court where
the taxpayer is the petitioner or in a District Court where
the taxpayer is the plantiff suing for a refund. Second,
the courts have cited legislative history to conclude that
taxpayers must demonstrate that the Government has acted "in
bad faith, for purposes of harassment or vexatiously or
frivolously."

In our view, current law is unacceptable. The ambiguities
in the 1976 Act are troubling, and the Act has been held to
apply to such an arbitrarily narrow category of cases that
it provides more confusion than protection for taxpayers.
The tax provision of the Civil Rights Attorneys' Fees Awards
Act should be repealed.

OBJECTIVES OF NEW LEGISLATION

Some persons may argue that this Subcommittee should
take no action beyond repeal of the tax provision in the
Civil Rights Attorneys' Fees Awards Act. As we have noted,
a Federal tax case is not, in general, the type of litiga-
tion in which attorney fees historically have been awarded;
tax litigation seldom involves a "private attorney general"
seeking to establish social principles for the public at
large. In fact, an attorney fees statute presents the
danger of impairing the interests of the vast majority of
taxpayers. A recent comment by the Tax Section of the New
York State Bar Association is instructive:
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"...(I~t must be recognized that. in legal disputes
right and wrong are often matters of degree, or of
fact; that a system that encourages the settlement of
cases may be as desirable as one that pushes cases to
trial; that the allowance of attorneys' fees may induce
either more litigation or more prolonged litigation;
and that any increased litigation expenses of the
Government will ultimately be borne by all taxpayers."
Tax Section, New York State Bar Association, Report
of the Committee on Practice and Procedure, "Awards
of Attorneys' Fees in Federal Tax Cases," January 18,
1978.

However, in spite of the potential problems with
awarding attorney fees in tax cases, we favor a provision
for fee shifting in certain instances. The issue must be
faced squarely: when should the legal fees of one taxpayer
be paid by all taxpayers? In addressing this question, we
believe that legislation should be designed with several
general objectives in mind.

Protection of Taxpayers Against Government Abuses

Any attorney fee proposal should be examined in the
context of our self-assessment method of taxation. The
American tax system is. unique in the extent to which it
depends upon voluntary compliance. The Government relies
upon individual taxpayers to assess themselves and to pay
their share of the tax burden. In return, taxpayers expect
the Government to administer the system fairly and even-
handedly.

We believe that the Gbvernment usually lives up to its
end of the bargain. The Internal Revenue Service generally
administers the tax laws reasonably and equitably. But in
any institution as large as the IRS, some mistakes are made.
In those instances where the Government overreaches, a
taxpayer must not feel incapable of defending his interests.
The awarding of attorney fees in appropriate cases can help
to preserve the principle of fairness .that is central to the
voluntary assessment system.

Encouragement of Responsible Government Action

The attitudes and actions of Government employees, as
well as taxpayers, may be affected by attorney fees legis-
lation. Proponents of such legislation usually suggest the

49-968 0 - 79 -- 5
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need to restrain the Federal bureaucracy. Accordingly, an
attorney fees bill is advanced as a deterrent to heavy-
handed actions by the Internal Revenue Service.

In order to achieve this deterrent objective, legis-
lation should distinguish between abusive and responsible
governmental actions. Tax administration would obviously be
ineffective if the Government conceded all close cases to
taxpayers. Reasonable pursuit of debatable tax issues
should not be discouraged by enactment of an attorney fees
bill that applies broadly to all prevailing taxpayers.

Concern for Tax Court Congestion

Moreover, a bill that is drafted too broadly would
encourage litigation and increase substantially a volume of
tax cases that is already alarming. The current Tax Court
inventory is at an all-time high of over 24,000 cases. Such
a huge case load places a strain upon the Government's
ability to dispose effectively of a case and impairs the
ability of a taxpayer to obtain prompt judicial resolution
of .a dispute.

Congress has acted recently in an effort to alleviate
this court congestion and to assist small taxpayers. The
Revenue Act of 1978 expands a special Tax Court small case
procedure, originally created in 1969. Effective June 1,
1979, the Act permits an informal, expedited process fcr
handling disputes where $5,000 or less is at issue; the
prior jurisdictional ceiling was $1,500. Nearly all of
these cases are handled by the taxpayers themselves, without
the need to hire counsel. In describing this recent amend-
ment, the General Explanation of the Revenue Act of 1978
states:

"(Miore taxpayers will be able to take advantage of
that expeditious and simplified procedure for handling
tax disputes. In addition, it will provide a means of
relieving the regular judges of part of an extremely
heavy workload."

If attorney fees were to be awarded routinely to
prevailing taxpayers, we fear that use of the simple small
case mechanism would be discouraged. Attempts to streamline
Tax Court procedures would be undermined. And in the
process, the ultimate losers would be the thousands of
taxpayers who desire swift judicial decisions on tax con-
troversies.
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APPROACH OF S. 1444

Measured by the objectives I have outlined, S. 1444 is
a~good bill. Its scope is more expansive and rational than
current law. Yet, its language is well tailored to accom-
modate the unique characteristics of tax cases.

To recover attorney fees under S. 1444, a litigant must
show that the position of the Government in the litigation
is unreasonable. This standard promotes the sound principle
that taxpayers should not have to bear the cost of defending
themselves against abusive governmental action. But at the
same time, it recognizes the interest of all taxpayers in
responsible tax administration by the IRS and in having an
expeditious judicial remedy for cases not settled at an
administrative level.

The "reasonableness" test is to be applied by "taking
into account the entire record of the case as well as any
other relevant evidence." Under this standard, the attorney
fees issue should be viewed in the context of the history
of litigation on a particular tax question. For example, a
court might award attorney fees where the Government continues
to litigate a legal issue after losing in several Circuit
Courts. On the other hand, attorney fees should not ordinarily
be granted where a decision invalidates an IRS ruling that
had previously been upheld by other courts.

In outlining the requirements for recovering attorney
fees, the bill recognizes that tax cases, compared to other
forms of civil litigation, typically involve many differing
issues of fact and law as well as several taxable years.
There is likely to be no clear-cut winner in such a multi-
faceted proceedings approximately 40 percent of all Tax
Court cases result in decisions that are split between the
taxpayer and the Government. Accordingly, S. 1444 describes
with some precision the extent to which a party must prevail
in order to qualify for an award. Under the bill, a party
must prevail with respect to all, or all but an insignificant
portion portion of, the amount in controversy. If no amount
is in controversy, the taxpayer must prevail with respect
to all, or all but an insignificant portion of, the issues
involved.
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We believe that the definition of "prevailing party" in
S. 1444 -- a definition that incorporates the reasonableness"
standard and the specific treatment of multiple issue
proceedings -- should allay many of the concerns about
exacerbating court congestion in tax cases. But to dis-
courage unnecessary litigation, the Subcommittee may wish to
consider an additional refinement of the requirements for
recovery of legal expenses. Under current practices, a
taxpayer typically appeals to an IRS regional office in the
event he disagrees with the findings of an examining agent;
over 95 percent of all disputed cases are resolved without
trial. If the bill is enacted as drafted, there is a danger
that a taxpayer will circumvent the administrative process
and have his case docketed in court solely because of the
prospect of recovering attorney fees and other court costs.
As a safeguard against such unintended results, we recommend
that the bill allow attorney fees to be recovered only in
those instances where a taxpayer has exhausted his adminis-
trative remedies before instituting court proceedings.

Finally, we would like to note another provision in the
bill. that reflects the unique aspects of tax cases. Contrary
to most other forms of litigation, the complexity of a tax
case is generally related to the relative affluence of the
taxpayer. Most persons-with modest resources can litigate
their tax issues without incurring the legal fees that might
be paid by a large, multinational company. Therefore, to
target relief to those most in need, H.R. 1444 places a
ceiling of $20,000 on the amount of costs and attorney fees
that can be awarded in any one proceeding. This cap is a
workable limitation that focuses the bill on small taxpayers
without requiring a judicial determination of asset size --
a determination that could itself raise difficult fact
questions for a court.

S. 1444 takes a reasonable, balanced approach to the
special problems of awarding attorney fees in tax litigation.
The bill is scheduled to be effective for a 4-year period,
so that its impact can be carefully evaluated before permanent
legislation is adopted. This experiment should be undertaken.
We urge enactment of S. 1444.

000
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STATEMENT OF JOHN F. MURRAY- ACTING DEPUTY ASSISTANT
ATTORNEY GENERAL, TAX DIVISION

-Mr. Caijxm

Thank yeu for inviting me to share with you the views of the

Department of Justice en S. 1444, the "Taxpayer Protection and Reimbursent

Act.*

The oorts in the United States apply the so-called "American RMle"

in annection with attorneys' fee awards. Under the American Rule the

prevailing litigant is not generally entitled to reivrbzrsemnt of his

legal feer from the losing litigant. Although & ffw cam-on law excep-

tion- to this general rule exist, attorneys' fees cannot be awarded

against the United States, in emy event, absent a statutory authorization.

In recent years, the Congress has enacted a rudxr of sudh

statutory authorizations for the award of attorneys' fees. Among these

recent enectments are Titles II and VII of the Civil Rights Act of

1964 (42 U.S.C. Secs. 2000a-3(b); 2000e-5(k); Title III of the Organized

Crime Control Act (18 U.S.C. Sec. 2520); the Freedom of Information

Act (5 U.S.C. Sec. 552(a) (4) (E); the Privacy Act (5 U.S.C. Sec. 552a(g));

the Consumer Product Safety Act (15 U.S.C. Secs. 2059(e) (4), 2060,

2072(a), 2073); and, most recently, the Alien ameimnt tr. the Civil

Rights Attorneys' Fees Awards Act of 1976 (42 U.S.C. Sec. 1988).

The rationale for authorizing award of attorneys' fees against the

Government ias explained in the Report of the House Government Operations

Ocimittee on the 1974 amcwts to the Freedcm of Infonremtion Act in

the follading tens (H. Rep. 93-876, 93d Oxq. 3I Sess. pp. 6-7):

The allowance of a reasonable attorneys' fee out of
goerment funds to prevailing parties in litigation
has been considered desirable when the suit advances
a strong congressional policy.
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The Department of Justice believes that the American Rule is

generally sound and that the burden of attorneys' fees should be shifted

only in order to effectuate specific and oc1pelling public interests,

and only if the monetary and other costs of fee shifting are reasonable.

Ihe converse side of tl.is proposition is that such fees should not be

shifted indiscriminately or as a matter of course to the Government when

it is the nonprevailing party. Any other approach as to the award of

fees against the Government would have a chilling effect on the quality

of efforts to enforoe the law. As Senator Kennedy said during debate on

the Allen Amendment to the Civil Rights Act of 1976 (122 Cong. Rec.

S. 17051 (daily ed., Sept. 29, 1976)):

[The legislation] is not, however, intended ** *
to deter th.e Government fron instituting legitimate
tax cases by threatening it with the prospect of
having to pay the defendant's counsel fees should
it lose. Were the Congress or the courts to provide
othewise, it would have a substantial chilling
effect on the bringing of genuinely meritorious
actions. I am sure that none of us would want to
inhibit responsible lawsuits brought by the United
States to enforce the tax laws of our country.

Aside from the prospect that attorneys' fee legislation could have

the effect of inhibiting legitimate enfo t of the tax laws, such

legislation also poses other dangers. For example, the prospect of

obtaining an award of attorneys' fees would likely inhibit administrative

settlement of tax controversies and tlwreby increase the caseload of
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the courts, although to what extent that will happen is admittedly

speculative. Even zz to cases that would hav been filed without regard

to award of attorneys' fees, the courts will face additional work since

counsel can be expected aggressively to seek relirursCeInt of fees

from the court. As a result, the settlement of cases after institution

of suit is also likely to be more difficult.

Our system of taxation is based upon self-assesse t and, accordingly,

every effort mist be made to maJntain the appearance and reality of

fairness. Small taxpayers sometimes perceive that the Internal Rcvenue

Service has acted unreasonably, but find that the cost to challenge that

action would exceed the aunt in controversy. That type of situation

is unfortunate, urvemines the credibility of the system, and calls for

a legislative solution. On balance we e'ree that an effort should be

made to solve that problem, even txvgh frcu a policy standpoint it

can be argued that the taxpaying public as a whole should not be asked

to uderwrite what is essentially an expense of recovering or preserving

the private property of a single taxpayer. The solution, however,

should be confined to the problem at wich it is addressed and should

not be viewed as a relief act for attorneys.

7he Allen amnmet to the Civil Rights Attorney's Fees Awards

Act of 1976 (P.L. 94-559) is the only legislation enacted to date which

allows the award of attorneys' fees against the Governent in a tax case.

The purpose of that legislation, like the purpose of S. 1444, is to permit

small thxpaycrs to obtain reinburtement of their court costs, including

attereys' fees, when thx Government has acted unreasonably.
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S. 1444, unlike the Allen anxwdwnt, would permit the award of fees

against the Covereient whether the suit was instituted by the Govenrent

or against the Goverirent. The Allen a~rmment Fermits no redress in

the latter situation., Also in contrast to the Allen amenftent (which

contains no limitation), S. 1444 would penm.t a maximzn award of $20,000.

An obvious pressure point in tern of litigation conceding the

legislation is the manner in wich the term "unreasonable" will be

interpreted and applied. It clearly would not require that bad faith

in a subjective sense be demonstrated. The statement of Chairman Bacus

upon introduction of S. 1444 states that the totality of circumstances

must be taken into acoount, not merely the formal record of the trial,

and then suggests that-

a court should consider whether even though IRS'
desire to litigate a tax issue may well be for the
public benefit and its legal position may be
reasonable, the position of IMS has nonetheless
kxre unreasonable due to its application of that
particular law to a particular taxpayer rtiich wrong-
fully and unnecessarily forces that taxpayer into
ourt.

We understand this analysis merely to exemplify that the Service can

act unreasonably either in its adoption of a legal position or applica-

tion of that legal position to the facts of a particular case, and that

the ]egislatien would apply in either event. In light of this uncle--

stwnling ?e have no difficulty with the malysis. The basic thrust of
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the munreasonable" conduct concept is for the courts to determine

whether the Service has overreached.

one troubling rzpect of the legislation is that it would pen.t

the recovery of "court oosts," but neither the statute nor the floor

statement defines the breadth of that term. At the present time the

United States Tax Court has no power whatever to award court costs,

while the district courts may amrd the costs enumrated in 28 U.S.C.

Sec. 1920. We would be pleased to work with your staff on this aspect

of the legislation because absent some guidance for the courts a great

deal of litigation, and no doubt some inconsistent decisions, will result.

Another issue which the legislation should address is the manner

in which "reasonable attorneys' fees" will be oorjuted. The courts have

given us guidance in connection with the ocmuputation of attorneys' fees

when the services are performed by private law fixms. However, how

should the computation be vade when the legal services are performed bry

in-house counsel? Should the emount of the fees in that situation be

based upon the salary of that attorney allocable to services pexformed

in conmection w.th the case, or should the award be based upon what it

would have cost the taxpayer had private counsel be hired? Similarly,

some courts in connection with Freedom of Information Act cases have

actually made "attc-rneys' fee" awards to litigants who instituted and

tried the suit without the tvefit of counsel. In keeping with the
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purpose of S. 1444, to allow relmhwsew-nt of expendib e s in tax cases

caused by inpropex action on the part of the Internal Revren Service,

we believe that awards under S. 1444 should be limited to relnrsement

of'the amount actually expended. The hnerican Bar Association's prclxosed

statute for the award of attorneys' fees in tax cases includes such a

limitation. 30 Tax Lawyer 1292 (1977).

We would also feel more comfortable if the legislative history

indicated that in determining the reasonableness of the award, the court

could reduce, or even deny, the claimed award to the extent that the

prevailing party's conduct unduly and unreasonably protracted the

controversy. The federal government should clearly not be viewed as a

"deep pocket" for the recovery of urarranted fees.

Another matter that should be addressed in the legislative history

concerns the procedure for determining the alloability of an award. One

difficulty in the trial of tax cases has always been a tendency on the

part of taxpayers to put the Internal PRevue Service or the auditing.

agent on trial, rather than concentrating on the factual and legal

issues involved. Legislation to authorize attorneys' fee awards should

not be viewed or used as a vehicle to encourage such trial tactics, but

rather the parties should be required to supplement the record concerning

al1 ability and the amunt of any claimed award after the case is

decided on the merits. moreover, it should nt be necessary in all

instances to have v second trial cn the attorneys' fee Jssve. Instead, the

parties should he expected to raise the matter by moton and affidavit
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In order to facilitate a determination by the court of the need fcr an

actual hearing., In order to resolve any doubt as to the procedure to be

followed, that issue should be addressed in the legislative history.

As to tte wrxmn amount to be awarded, S. 1444 imposes a limitation

Qf $20,000, in .keeping with its focus on suits instituted by small

taxpayers, Other witnesses will no doubt contend that the limitation

should be removed, although reval of that limitation would change the

entire thrust of the proposal. Assuming argumdo, ttat the other requisites

of S. 1444 could be ret, we have no &bt that $20,000 would not be

ocipletely chipenqtory in certain civil tax cases, such as th, cases

the Deartmnt of JUstice is presently oonduating with Exxo, Mbil Oil

Qxrpeny, Shell Oil Caqcarq, Getty Oil Company, Genral Motors COroration,

International Harvestor Qmipany, Inland Steel Corporation or the Xerox

Corporation. We summit, however, that based %pon the awards nade to

date againstt the Goverxrent under the Allen amendment that the proposed

neaximuu amount awardable wll be adequate in most cases involving small

taxpayers.
2he last issue upon which I wou] like to comment is the source of

payment provision contained in S. 1444, which presently states that the

award should be paid out of "the general approprlations of the agency

cu acting the action or proceeding." In light the role of the

Department of Justice in tax cases, to act as. legal representative for

the Internal Pevenue Service, we are not convinced that t source of

pay ent rule properly allocates the burden of compensating taxpayers
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who would reover awards under S. 1444. Thus, we would like to pursue

this matter with yr staff in msequmt discussions.

In conclusion, I wld )ike to cand Chain=w BalW. for

intoducing S. 1444, and for c&ynucting these hearings. The legislation

takes a balanced approach and its enactment would be beneficial.

I would be pleased to respord to any questions that you may have.

Senator Baucus: The next witness will be Hon.* C. Moxley Feath-
erston, Chief Judge, U.S. Tax Court.

Judge Featherston, I am very happy to have you here.

STATEMENT OF HON. C. MOXLEY FEATHERSTON, CHIEF
JUDGE, U.S. TAX COURT

Judge FEATHERSTON. Thank you, Mr. Chairman.
I welcome this opportunity to discuss S. 1444.
With me are Judge Leo Irwin of our court and Mr. Charles S.

Casazza who is the clerk of our court.
We have filed a formal statement and we understand that state-

ment will be made a part of the record of this proceeding, and
permit me, just briefly, to give you the highlights of this statement.

The Tax Court takes no position on the ultimate determination
of basic policy with respect to this proposed legislation. As a court,
we feel that this is a policy decision that is to be made by theCon'r ess.

We certainly agree with the views that you have expressed, Mr.
Chairman, that it is important that the administration of the Inter-
nal Revenue laws be fair and that they give the appearance of
fairness. Certainly, that is also true with respect of the handling of
litigation in the courts.

e do have some concerns about the effect of the proposal on tax
litigation. Let me briefly summarize three of those concerns that
we have described in our statement.

I think in the course of the testimony of the witnesses who just
preceded me, that every one of those concerns have been touched
on, but from the standpoint of the court, we have a little bit of a
different problem, perhaps, than the administrators have.

First, we are concerned about the possible effect of the bill on the
settlement of tax cases. When I came to the Tax Court in 1967,
approximately 6,000 cases were filed in that year. During the last
fscal year, the fiscal year ended September 30, 1978, 13,750 cases
were filed. Approximately 75 percent of the cases, as we make the
computation, are disposed of by settlement. Any substantial in-
crease in the number of cases which have to be litigated would
create a burden upon the court which would be beyond the present
capabilities of the court to handle. We are, therefore, concerned
that the legislation, as it is finally framed, take into account its
possible effects upon settlements.

After the facts are known, the Government concedes some cases
completely. This bill, as I understand it, would provide for costs in
such cases if the Government's position was unreasonable, and the
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decisions as to whether costs are to be allowed must be made in the
light of the record as a whole.

In a case which has been disposed of by a complete concession by
the Government, there, of course, is no trial record. This presum-
ably means that the court may have to take testimony to ascertain
what the evidence would have been if the case had gone to trial,
and possibly whether the taxpayer has withheld information from
the Internal Revenue Service during the audit process.

Faced with the possible claim for attorneys fees in these cases,
the Government may tend to litigate rather than to concede a case.
Similarly, a taxpayer may tend to decline to make a give-and-take
settlement in the hope that he will be able to prevail completely
and be entitled to costs.

The second concern that I would mention was one that you
alluded to a few minutes ago, Mr. Chairman. We are not certain
whether the phrase "reasonable court costs including attorneys'
fees," as used in the bill, is intended to cover the expenses incurred
by the taxpayer at the administrative or audit level.

If the language is not intended to cover costs incurred at the
administrative level, the tendency may be to shortcut the adminis-
trative process and to file a suit in the hope of recovering costs
which otherwise would not be reimbursable, thus increasing the
amount of the litigation in the courts.

On the other hand, if the bill is intended to allow reimbursement
for costs incurred at the administrative level, the court may find
itself in a position of having to hear testimony concerning the
entire administrative process. Under the law as it now stands, the
Commissioner's determination is treated as having what the courts
refer to as a presumption of correctness. The courts ordinarily do
not hear testimony that goes behind the statutory notice.

We think it is important to preserve this rule. This is a problem
which will have to be dealt with, hopefully, in the statute on
legislative history of this provision.

The third consideration is that the bill, as it now stands, gives noGuidance as to how reasonable attorneys' fees are to be determined.
ax Court litigation, as suggested a few minutes ago by Commis-

sioner Kurtz, presents a special problem in this respect.
Approximately 34 percent of the Tax Court cases involve less

than $1,500 and 51 percent involve less than $5,000. It is true that,
at this time, most of these small cases are handled by taxpayers
who do not have attorneys, but of course the bill would open up the
possibility for these taxpayers to obtain reimbursement for attor-
neys' fees.

One of the problems which I think might be dealt with in the
statute on legislative history is whether, and to what extent, pro se
taxpayers-that is, taxpayers who do not have attorneys-will be
entitled to recover fees.

With respect to the amount in private litigation, one of the
important actors in determining the reasonableness of attorneys'
fees is, of course, the amount involved, or the amount which has
been saved, or recovered by the litigant. If the amount involved is
to be a criterion for the amount of the attorneys' fees allowable in
these small tax cases, the amount of the fees may not be sufficient
to attract an attorney. On the other hand, if the amount in litiga-
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tion is not a factor to be taken into account, the court may find
itself with claims for attorneys' fees that exceed the amount of the
deficiency determined by the Commissioner.

We would urge that the statutory language or the committee
report give the court some guidance on this type of case.

Mr. Chairman, these are three points which are covered in more
detail in our statement. If we can be of any assistance in providing
anZ further information, we would be pleased to do so.

Senator BAUCUS. Thank you very much, Judge.
Let me ask you a few questions on your last point. I guess the

basic question I have is how much more guidance do you want as a
judge, or you think other Tax Court judges or district court Judges
would like, in determining some of the answers to the questions
you raised?

I guess my basic question is, on the one hand, the degree to
which you feel these issues should be addressed in the statute or in
the legislative history, and on the other, the degree to which judges
should be able to have more flexibility?

Should individual taxpayers appearing on their own behalf be
entitled to reasonable fees, what are reasonable fees in those cases,
and what kinds of limits should there be, for example?

Could you address that basic question, please?
Judge FEATHERSTON. Yes.
As I understand it, the use of the term "reasonable" and "unrea-

sonable" that appear in the bill are designed to give the courts a
great deal of latitude and discretion in deciding when attorneys'
tees are to be allowed, and in what amount. I think that is basical-
ly a good solution to the problem.

I do have this concern that I expressed, however, concerning the
small tax cases in the Tax Court. As I indicated, some of them
involve very small amounts of money. The legal issue presented is
not always easy in these small cases and if an attorney is going to
be employed in those cases to prepare them for trial in a way that
would be of any help to the taxpayer, he is going to spend a great
deal of time and we simply are not sure as to how the court should
proceed under the legislation.

Senator BAUCUS. I understand. I guess I am asking, would you, as
a judge, prefer fairly definite, clear guidelines, which, as a practical
matter, might be somewhat rigid and inflexible or would you prefer
it if we were to err in the other direction, to give the judiciary
more flexibility?

I am trying to get a feel for how far you believe we should go?
Judge FEATHERSTON. I would prefer flexibility.
Senator BAUCUS. But you would still like a little more guidance?
Judge FEATHERSTON. Particularly in the small cases.
Senator BAUCUS. You raised the concern about the degree to

which this bill may discourage settlements. I am wondering if you
could give the committee a little bit of guidance, based on your
experience, on the degree to which you think providing for attor-
neys' fees and costs for prevailing plaintiffs and defendants would
discourage settlements, and the degree to which settlements may
be further discouraged if the burden of proof were shifted to the
Government.
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Judge FEATHERSTON. I am not sure I can give you any helpful
information because we have absolutely no experience, so we would
be dealing entirely in terms of speculation as to its possible effect.

I would think, as a practical matter, that in the vast majority of
cases, if the taxpayer, let us say, is able to settle the case on a very
favorable basis, that it would not stand in the way.

There may be situations, however, where taxpayers will be very
reluctant to settle, or the Government will be reluctant to settle,
for fear that they would be subjected to the payment of attorneys'
fees. This is an extremely difficult question for me to answer
because we simply have no experience on which to base an answer.

Senator BAUCUS. I suppose the same problem occurs with your
second point, whether taxpayers might shortcut the administrative
process and immediately go to court because of the possibility that
they might also be awarded attorneys' fees and costs.

As you heard in some of the earlier testimony, some of the
witnesses suggested that taxpayers must first exhaust their admin-
istative remedies before going to court. If that provision were writ-
ten into the bill, would you still be worried about whether taxpay-
ers would unnecessarily shortcut the process and go to court be-
cause of the possibility of getting fees?

Judge FEATHERSTON. Mr. Chairman, I would think that a propos-
al requiring taxpayers to exhaust administrative remedies should
be given very careful consideration as a separate piece of legisla-
tion. That would be my feeling about it.

I think that the present procedures available are quite flexible. It
may be that there are some definite advantages in that respect to
taxpayers.

Here, again, we are dealing with a matter of judgment. I should
think that that should be given very careful study.

Senator BAucus. Would section 6673 be helpful here in prevent-
ing taxpayers from unjustifiably short circuiting the process and
going to the Tax Court. That section enables the Tax Court to
award damages, not to exceed $500, against taxpayers who bring
proceedings unnecessarily.

Judge FEATHERSTON. That section, as you indicated, authorizes
the Tax Court to award damages to the Government to the extent
of $500 if the taxpayer files the action merely for delay. So that the
factual standard, the factual issue that has to be answered in those
cases is whether the action was filed merely for delay. Other stat-
utes give similar authority to the courts of appeals and the Su-
preme Court.

Senator BAucus. Should we modify that statute?
Judge FEATHERSTON. I have no suggestions in that respect.
Senator BAUCUS. Judge, I appreciate your appearance this after-

noon. You have been very helpful, and I thank you.
[The prepared statement of Judge Featherston follows:]

STATEMENT BY CHIEF JUDGE C. MoxLEv FEATHERSTON, U.S. TAX COURT, ON
S. 1444

I welcome this opportunity to submit the views of the United States Tax Court
with respect to S. 1444, known as the Taxpayer Protection and Reimbursement Act.
The Bill would provide for the award of reasonable court costs, including attorney's
fees, to prevailing parties in Tax Court and other civil tax litigation.
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GENERAL COMMENTS

At the outset, I wish to make it clear that the Court takes no position on the
ultimate determination of basic policy in respect of this proposed legislation. We
think this is a matter for the Congress to decide. Our concern is with respect to the
impact which certain provisions of the proposal may have on tax litigation and the
consequent burden on the courts. I trust that our statement of these concerns will
not be interpreted as opposition to the Bill.

Tax litigation poses some special problems. It deals with the duty and power of
the Federal Government to collect the revenue necessary for its proper functioning.
In the context of the need for revenue, we believe that any legislation authorizing
the award of costs in tax cases requires a careful balancing. The right of a taxpayer
not to be imposed upon with respect to efforts to collect taxes alleged to be due from
him must be weighed against the obvious undesirability of encouraging taxpayers to
delay payment of taxes they justifiably owe in the hope, however small, that they
may be able to convince a court that they do not owe such taxes and, in addition,
can obtain reimbursement for the costs of litigation.

There is also a need, in striking such a balance, to take into account that the
rospect that the award of court costs and attorney's fees will add to the already
eavy load of tax cases with which the judicial system has to contend. One striking

example of what we have in mind, both in terms of revenue collection and adding to
the burden of the judiciary, is reflected in the provision for the award of costs where
cases are settled. In many instances, after all the facts become known, cases are
settled on the basis that there are no additional taxes due. It would seem that the
prospect of the Government's being required to pay costs in such cases may inhibit
the resolution in favor of the taxpayer of issues in pending cases where any real
doubt exists and thus encourage litigation which would otherwise not take place. In
a similar vein, taxpayers may be hesitant to concede issues where there is any
doubt, because to do so will militate against the possibility of being awarded costs,
again encouraging litigation.

We are certain that Congress does not intend that this Bill become the engine to
fuel additional litigation. As we understand its objectives, the purpose is to confine
the award of costs to situations where the Government has clearly abused the
exercise of its power and duty to collect needed revenue. To achieve this objective
we think it essential that, if legislation is enacted, it contain precise language
(either in the statute itself or in the legislative history) expressing the intention of
the Congress to confine the benefits conferred only to taxpayers who have been
imposed upon.

UNREASONABLE POSITION AND REASONABLE COSTS

In this connection there are two provisions in the Bill which cause us concern: (1)
the provision (new sec. 7430(cX2XB) that fees may be allowed if the prevailing party
establishes, among other things, that "the position of the United States in the civil
action or proceeding was unreasonable"; and (2) the provision (new sec. 7430(a)) that
the prevailing party may be awarded "reasonable court costs, including attorney's
fees, incurred in such action or proceeding." The terms "unreasonable" and "reason-
able" when used in the context of Tax Court litigation without more definite
guidelines lack the precision we think is needed to avoid further extensive litigation
problems.

We assume that the objectives in using these general terms to a large extent is to
avoid a second trial on whether fees are allowable and in what amounts, and to
leave those decisions to the sound discretion of the court. We endorse those objec-
tives, but we believe that, if they are to be achieved in Tax Court litigation, more
precise language in the Bill or the Committee report is needed.

CASES CONCEDED BY THE GOVERNMENT

I have referred to the possible reluctance of the Government to concede cases
completely lest the petitioner claim court costs and attorney's fees. There is another
problem in this type of case which may lead to further litigation. Where the
Government has conceded the case entirely or except for an "insignificant portion"
and the taxpayer claims costs, the decision as to whether costs will be allowed must
be made, as in other cases, "by takin, into account the entire record of the case as
well as any other relevant evidence.' (New sec. 7430(cX2.) Since there is no trial
record in such cases, this provision apparently means that the Court will be re-
quired to take testimony and other evidence to ascertain whether the Government's
position was "reasonable" '-in other words, to hear the evidence that would have
6n offered had the case gone to trial. In other conceded cases, evidence may be
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needed to ascertain whether the Commissioner's "unreasonable" position was attrib-
utable to the taxpayer's failure to furnish complete information during the audit of
his return.

The Tax Court is particularly concerned about any provision which would in any
way impede settlements. Over the last 12 years, the annual filings of new Tax Court
cases has more than doubled. During the fiscal year ended September 30, 1978, we
received 13,740 new cases and closed 12,062 cases. Our judicial manpower has been
severely stretched to handle this heavy workload. Any appreciable decrease in the
settlement rate would cast a load on the Court beyond its capacity to carry.

We are not suggesting that injustices, if they exist, should continue without
attention merely because of the additional work. We are asking only that the
prospect of obtaining reimbursement for court costs and attorney's fees not be made
an inducement to the refusal of reasonable settlements.

INSIGNIFICANT AMOUNT IN CONTROVERSY

The provisions that the taxpayer must prevail "as to all, or all but an insignifi-
cant portion of the amount in controversy (new sec. 7430(cX2XAXi)) or "as to all, or
all but an insignificant portion, of the issue or issues presented" (new sec.
7430(cX2XAXii)) have the seeds of litigation problems in certain tax cases. Many
issues litigated in tax cases are of a continuin# nature. In the year in suit, the
amount at stake or an individual issue may be "insignificant" when compared with
the total deficiency. Yet in other years large amounts may turn on the same legal
or factual issue. The decision in the year before the court may form a basis for
collateral estoppel for other years or provide a precedent controlling liabilities in
later years. Without further guidance in the language of the statute or in the
Committee report, we may be faced with the necessity of exploring through testimo-
ny the tax consequences of our decision in later years, thus increasing litigation.

DERMINATION OF COURT COSTS

The determination of the amount of the court costs and attorney's fees to be
allowed in individual c'ses may be extremely difficult under the standard of "rea-
sonable court costs" without further guidance. We interpret this language to mean
that "court costs" other than attorney's fees are not limited to the precise items
now allowable in the district courts under sections 1920 and 2412 of Title 28 of the
Code.' The only limitation on court costs under the Bill appears to be the provision
that allowable court costs may not exceed $20,000 for any one civil action or
proceeding.

As the Committee knows, much of the time spent in handling tax litigation is
expended at the various administrative levels within the Internal Revenue Service.
In many cases, taxpayers incur expenses for the services of attorneys, accountants,
and experts during the audit stage. Whether the language "reasonable court costs,
including attorney s fees" is intended to cover such expenses at the administrative
level needs to be made clear. And that provision presents a dilemma: If the lan-
guage is not intended to cover costs incurred at the administrative level prior to the
Tax Court suit, the temptation to the taxpayer will be to file suit and then obtain
such costly assistance, thus increasing litigation. If the Bill is intended to cover such
costs at the administrative level, the Tax Court may be faced with the necessity for
permitting testimony (at the trial itself or at a second trial) describing the whole
administrative process.

Involved in this prospect of permitting testimony on the administrative process is
the general principle in tax litigation that, except in extreme cases where, for
example, violations of constitutional rights may have occurred, the courts do not
allow the testimony to go back of the statutory notice of deficiency. The courts
accord to the Commissioner's determination in the notice of deficiency what is
referred to as a "presumption of correctness," and the taxpayer generally has the
burden of showing error in the Commissioner's determination. We would urge that

' Section 1920 of Title 28 of the U.S. Code is as follows: "Sec. 1920. Taxation of costs. A judge
or clerk of any court of the United States may tax as costs the following: (1) Fees of the clerk
and marshal- (21 Fees of the court reporter for all or any part of the stenographic transcript
necessarily obtained for use in the case; (3) Fees and disbursements for printing and witnesses;
14) Fees for exemplification and copies of papers necessarily obtained for use in the case; (5)
Docket fees under section 1923 of this title. A bill of costs shall be filed in the case and, upon
allowance, included in the judgment or decree." This section does not apply to the Tax Court
because the meaning of the term "court of the United States" is restricted by 28 U.S.C. 451 to
courts created under Article II. whereas the Tax Court was created under Article I of the
Constitution.

49-968 0 - 79 -- 6
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it be made clear that nothing in the proposed legislation should be interpreted to
impair or restrict this long-standing rule.

ALLOWANCE OF FEES IN CASES INVOLVING SMALL AMOUNTS

The amounts in dispute in Tax Court cases vary widely. The following table shows
by categories such amounts in stated percentages of the 16,758 groups of Tax Court
cases pending on May 31, 1979:

Category Nt Potent inof gtup W category

$0 to $1,5 0 ............................................................................................ 5,6 54 34
$1,501 to $5,000 .................................................................................... 2,892 17
$5,000 to $10,C0 0 .................................................................................... 1,355 8
$10,000 to $50,000 .................................................................................. 3,111 19
$50,000 to $100,000 ................................................................................ 1,104 7
$100,000 to $200,000 .............................................................................. 840 5
$200,000 to $500,000 .............................................................................. 886 5
$500,000 to $1,000,000 ........................................................................... 371 2
Over $1,000,000 ........................................................................................ 545 3

Total ............................................................................................. 16,758 100

'Incuded in a q d came are those cm tdetfied as ha1n been brought by the sam or a related azyr or ha a cornnm issme.
Or ay, soch cm can be consoaed for trial.

The Bill as it now stands gives no guidance as to how we are to determine the
amounts of "reasonable" attorney's fees. In private litigation, the amount at issue isa factor of primary significance. If primary significance is to be attached to that
factor under the Bill, the amount involved in the 34 percent of the groups of cases
involving less than $1,500 or even the 17 percent involving less than $5,000 is so
small that the fees would hardly be sufficient to obtain the services of competent
attorneys. On the other hand, if the amount involved is not to be a limiting factor,
the Court may find itself required to allow attorney's fees which exceed the amount
in dispute. We urge the Committee to provide us with guidance on this point.
Another consideration, though at the other end of this spectrum, is the need for
guidance in cases handled by "in-house" lawyers of corporate taxpayers. If fees are
not to be awarded for the services of "in-house" counsel, measured perhaps by a
portion of their salaries, it would appear to penalize the use of staff attorneys to
handle litigation.

CONCLUSION

The Court appreciates the opportunity your Committee has given it to comment
on S. 1444.

If the Committee has any questions, I will be happy to provide you with any
further information available to the Court. We will also welcome the opportunity to
work with your staff if you should desire us to do so.

Senator BAUCUS. The next panel will include: Lipman Redman,
chairman, section on taxation, American Bar Association; accompa-
nied by Steven Salch, special advisor to ABA tax section's Commit-
tee on Court Procedures. Johnnie M. Walters, former Commission-
er of the Internal Revenue Service and former Assistant Attorney
General, Tax Division of the Department of Justice and StuartE.
Seigel, former Chief Counsel, Internal Revenue Service.

Gentlemen, I am very happy to have you here. You have heard
earlier testimony. I encourage you to summarize whatever written
statements you might have and also to respond to any statements
you have heard this afternoon with which you agree or disagree.

Gentlemen, proceed in any manner that you wish.
[The prepared statement of Lipman Redman follows:]
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STATEMENT OF LIPMAN REDMAN, CHAIRMAN, SECTION ON
TAXATION, AMERICAN BAR ASSOCIATION, ACCOMPANIED BY
STEVEN SALCH, SPECIAL ADVISOR, ABA TAX SECTION COM.
MITTEE ON COURT PROCEDURES
Mr. REDMAN. Mr. Chairman, we have made no arrangements as

to what order to proceed. Since my name is listed first and I am
the oldest one at the table, maybe that entitles me to start.

We thank you very much for the chance to be here, because this
is an area of considerable concern. Mr. Salch and I speak for the
American Bar Association and we are entitled to do so, because
after the Senate Finance Committee paid its first attention to the
subject in the 1976 act, we decided it was time for us to take a
serious look at the question.

As a result, our appropriate committee on court procedure
chaired by Mr. Salch offered a resolution that went through all
required processes.

The section on taxation approved it in the summer of 1977 and
the House of Delegates of the American Bar Association ratified it
in the following February.

A number of points have been made and questions asked and, as
the Chairman suggested, it might be most helpful if we addressed
those directly.

Preliminarily, I think it is important to say what a number of
the witnesses nave said, and what is implicit in everybody's testi-
mony, I believe, that our self-assessment tax system is clearly the
best in the world, far and away. It works very well in most in-
stances, and we do not countenance any severe changes in the
system, because of the inevitable number of horror stories, of
which there will be an unending supply, no matter what kind of
rules are written, whether by statute or Treasury regulations or
revenue procedures or revenue rulings of the Internal Revenue
Service.

Nonetheless, there is an increasing perception on the part of
taxpayers across the country that the Internal Revenue Service is
the big bad wolf in the picture and it is just too expensive to fight
them. In that setting, we accept and agree with the principle that
underlies S. 1444, namely the provision in appropriate situations
for award of attorneys' fees in civil tax litigation where the taxpay-
er prevails.

I do not think anybody disputes that around the room today.
In that context, with I the problems-the first one raised this

afternoon is the question as to whether or not the proposal should
extend to fees incurred in administrative processing of cases
through the Internal Revenue Service before litigation; whether, as
a part of that, there should be a requirement that taxpayers ex-
haust their administrative remedies.

We say no to both of those propositions.
It is true that there are horror stories that indicate that the

Revenue Service is putting some taxpayers to undue expense in the
administrative process. We do not think that happens often
enough, however, to warrant all of the problems inherent in trying
to define the process and to set a standard that would apply.

The Revenue Service is trying to do its job of applying the
Revenue Code throughout the country. It is inevitable, in many
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instances, in a self-assessment system, and there is nothing wrong
with the Revenue Service picking up a return for examination
perhaps even large numbers of returns, even though it finally
decides that no adjustment is appropriate in many of those cases.

It is nonetheless an important part of the system that taxpayers
understand that. Their returns are subject to examination as an
important element of our self-assessment system. The fact that a
return is examined and is not changed does not, by itself, in our
judgment, warrant the imposition of any penalty, if you will, on
the Revenue Service for having done its job.

With regard to a requira~nt to exhaust administrative reme-
dies, there are many instances where, wholly apart from a question
of award of legal fees ultimately, it is in the taxpayers' best inter-
ests not to exhaust his administrative remedies. It saves time, it
saves money, in a number of situations, for a counsel to advise his
clients, do not bother with going to the Appellate Division; go right
to court.

That will occur in situations in which it is known that the
Revenue Service is litigating certain issues because they are so-
called prime issues. They are not settling those cases, because they
want judicial guidance.

There is no point in going through the administrative process in
that situation, yet that taxpayer would be deemed not to have
exhausted his administrative remedies and not entitled to an
award of legal fees that might otherwise be appropriate.

We think the definitional problems in trying to define what
constitutes exhausting such remedies simply are not worth it, and
that the proper balance has been struck in the Chairman's bill of
requiring litigation as the point beyond which legal fees are appro-
priate.

A second area that has been discussed is the question of how do
you determine the amount of the award? Should there be a re-
quirement, as this bill has, that the Government must be deemed
to have been unreasonable and a related provision of a maximum
of $25,000 for any case or controversy?

As you know, the ABA proposal does not require either of those
standards.

We think the question of reasonableness will simply unduly com-
plicate the whole process the way the bill is written. It will be a
threshold question that the court would have to decide before
reaching this second question of whether or not to award any fee at
all.

What is reasonable may be very difficult to establish. Is it unrea-
sonable because the Commissioner and the Chief Counsel operating
through their various regions have determined that the Revenue
Service wants judicial guidance in this matter, even though they
have lost four, five, or six cases? One court may say yes and
another court may say no.

Does it matter? Is it not sufficient simply to leave it to the court
to decide whether or not the litigating position adopted by the
Government in a particular case is unreasonable as far as the
taxpayer is concerned? We think the court should be free to do so.

And we think it would unduly complicate matters if we adopted
a threshold standard of unreasonableness.
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Furthermore, the burden of showing unreasonableness is on the
taxpayer-and that is where I think it probably belongs, but it
would be very difficult to carry because of the whole complex and
myriad processes through which the Revenue Service must func-
tion in reaching a decision on whether or not to litigate a particu-
lar case.

In the administrative processing of a case, the Government's
decisions are made by and large throughout the field offices. Deci-
sions and mistakes are likely to be made. When you go to the
question of whether to litigate, actually to go to court, whether the
Government is going to insist that you go to court, you are now at
the point where the decision is made by a higher level person.

It seems to me that that is an appropriate cutoff point beyond
which fees should be made available in the right circumstance.

In terms of requiring a threshold finding of unreasonableness, I
think you are imposing an undue burden on the court as well as
the taxpayer who may think he is entitled, if this bill were law, to
recoupment of legal fees.

Why not avoid those problems and leave it to the discretion of
the court? It has been done before in many other areas of law.

Senator BAUCUS. What examples can you give me? Where has it
been before?

Mr. REDMAN. In many areas of the law such as civil rights
awards, there is a list of situations where awards for legal fees are
made available in the discretion of the court.

In other words, we do not find any case, at last that we know of,
where, indeed, there is a threshold requirement of this kind. Rea-
sonableness is frequently one of the elements used by the court-
reasonableness on the part of the Government action is one of the
factors used in determining the fee.

Mr. SALCH. Mr. Chairman, most of the existing Federal legisla-
tion that speaks to the question of recoupment of attorneys' fees
will have a standard of either prevailing party, or of substantially
prevailing.

There are some exceptions in the patent area which essentially
use an exceptional case language. For attorneys' fee recoupment,
that has traditionally been interpreted to mean the same thing as
bad faith, taxation unwarranted, or harrasment, which, of course,
is the Civil Rights Fees and Awards Act of 1976 brought and ties in
with what the Federal district court said was their inherent equity
power to award attorneys' fees in exceptional cases.

Senator BAucus. Regrettably there is a vote going on. I have
approximately 7 minutes to get over to vote. We will temporarily
recess for about 10 minutes.Thank you.

A brief recess was taken.]
nator BAucus. The subcommittee will come to order.

Mr. Redman, you were telling us not to include a standard of
reasonableness.

Mr. REDMAN. Yes.
There are two aspects to it: One, it is a difficult matter to

resolve. We might well have all sorts of litigation on that issue
alone and we just do not think it warrants that, especially in light
of our second point which is that reasonableness, or lack of it, on
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the part of the Government would clearly be, that one of the
elements to be considered by the court in exercising its discretion
with regard to either the question of any award and, if so its
amount. We suggest that the committee ought to make that clear
in its report.

We are relying upon the experience gained in other areas of the
law where legal fees are allowed to be awarded, largely on the
basis of the court's discretion. There may well be some excesses,
but indeed the taxpayer has to be a prevailing body to start with,
and the amount of the award has to be a reasonable amount before
we think those two constraints should operate to avoid excesses.

That takes me to the one point I did not mention so far, the
definition of the prevailing party as it now appears in the bill. We
have a concern, which we expressed in our formal statement-
which we gather will be included in the record-that the definition
will not cover every instance which I think the bill should cover.

We offer the example in the statement where there are two
issues perhaps involved in one case, one involving $500 and an-
other involving $750.

The taxpayer wins on the $500 issue and it is very important
because it affects matters that recur in subsequent years-life for
depreciation purposes, and things of that sort. He might lose on the
$750 issue and under the definition of the bill, that means that he
is not a prevailing party.

We do not think that should follow and, in view of the basic
purpose of the bill, we doubt that that is your intent.

We prefer to leave it to the definition now in various statutes, to
be determined by the court. The United States Code now contains
that term in fixing a party's entitlement to recover. We suggest
that same definition should probably apply here.

We recognize that the bottom line, we are putting an awful lot of
power and discretion in the court, but we think that is where it
belongs. Subject to this question of requiring a finding at the
threshold of unreasonableness and a ceiling on the amount of the
award, both of which we oppose because they should be left to the
discretion of the court, we agree with the direction of the bill and
urge the Senators and Chairman to proceed with it. We would be
glad to help in any way that we can.

Senator BAUcus. Thank you very much, Mr. Redman.
Mr. REDMAN. Thank you, Mr. Chairman.
Senator BAUCUS. Our next witness will be Mr. Stuart E. Seigel.
Mr. Seigel?

STATEMENT OF STUART E. SEIGEL, FORMER CHIEF COUNSEL,
INTERNAL REVENUE SERVICE

Mr. SEIGEL. Mr. Chairman, thank you very much for the opportu-
nity of appearing here today. I have submitted a statement that I
understand will be included in the record and I would like merely
to highlight my statement.

Senator BAucus. To avoid any confusion, all your full statements
will be made a part of the record.

Mr. SEIGEL. As you know, Mr. Chairman, I recently served as
chief counsel for the Internal Revenue Service. I am presently a
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partner in the Washington, D.C. law firm of Williams & Connolly
and I am appearing here today in my individual capacity.

I would like to say at the outset that I agree that where the
position of the Government in tax matters goes beyond the bounds
of reasonable administration of the law, it is appropriate to consid-
er a system for compensating a taxpayer for the legal costs in-
volved in contesting the position of the Government.

At the same time, there are problems involved in responding to
that need, problems which I believe should be carefully considered
and evaluated as you move forward to fashion a remedy.

First, I think it is important that obstacles should not be created
to the assertion of positions taken, in good faith, by Revenue offi-
cials that they believe reasonably reflect the law and congressional
intent.

Second, in providing the award of attorneys' fees you will create
collateral proceedings in the courts. Not only would the court have
to determine the jurisdictional, procedural, and substantive issues
involved in the litigation, it would then be required to proceed to a
supplementary inquiry to determine whether an award of attor-
neys' fees is appropriate and, if so, the amount to be granted.

Courts already are struggling with increasing dockets should not
be overburdened further with collateral proceedings that are un-
necessary.

This is particularly true in the case of the Tax Court where the
overwhelming majority of the volume of civil tax disputes are
lodged.

Any program providing for an award of attorneys' fees in civil
tax litigation must, in my view, be structured to avoid creating an
incentive for the habitual assertion of the claim.

A third objective should be to avoid creating an awards system
that could operate to disturb settlements that taxpayers would
otherwise agree to in the hope that further pursuit of the proceed-
ings would yield recovery of all, or some portion, of attorneys' fees.

Disincentives to fair and just settlements would only increase
administrative and judicial costs and burdens and lead to negative
impressions of the efficiency of the system.

Fourth, while there are undoubtedly cases in which Service offi-
cials may act unreasonably, the nature of the tax system is such
that individuals may have a perception of unfairness which may
not be attributable to the actions of the Service, but rather reflect
dissatisfaction with the tax laws generally or the unease and con-
cern which taxpayers typically experience when subjected to an
IRS audit. Therefore, the standard against which awards would be
authorized should be articulated in a way that will be responsive to
legitimate cases and not authorize recovery in situations where the
Service's actions are appropriate, even though determined ulti-
mately to be incorrect.

Last, recognizing the problems inherent in striking a balance
between the need for appropriate measures of relief and the risks
of untoward disruption to existing procedures, any program should
be viewed as a first effort, subject to review and evaluation to
determine whether continuation as a permanent part of the law is
warranted and, if so, what modifications would strengthen the
program.



84

With these guides in mind, I believe S. 1444 presents a construc-
tive approach to the problem.

I support the sunset provision of the bill, a mechanism within
the statute to require review and re-evaluation is essential for
fashioning an appropriate solution to the problem.

I would hope that, at the proper time, the intent of that provi-
sion would be realized by meaningful congressional reconsideration
of the issue so that needed legislative actions can be instituted
without undue delay.

S. 1444 would authorize award of attorneys' fees if the taxpayer
can establish that the position of the Government is unreasonable.
Conditioning recovery on a showing of unreasonableness on the
part of the Government may provide too imprecise a standard to be
susceptible to reasonably uniform application. The term could be
interpreted to include not only the propriety of the Government's
legal position, but any number of ancillary matters, such as the
manner in which the case was handled and the Government's
position presented.

The critical question in this regard, as I see it, is whether the
Government had a reasonable basis in law for the position ad-
vanced in the case. That standard would more effectively separate
out the cases in which awards are appropriate than the standard
contained in the bill, and would provide better guidance to courts
in making determinations.

I might add, at this point, that I disagree with Mr. Redman's
view that even a standard of reasonableness ought not to be includ-
ed in the bill. That approach would lead to a lack of uniformity
among taxpayers; and to extended collateral proceedings in the
courts, where almost any aspect of the proceeding would be rele-
vant to the court's determination.

Viewing this as a first effort, it seems to me that you ought to
strive to articulate a standard that is one that the courts are
familiar with, that is responsive to the needs that the bill address-
es, and that could be reviewed through the sunset process to deter-
mine whether changes are, in fact, necessary at a later time.

The $20,000 limitation on the maximum fees that can be award-
ed seems to me higher than necessary to further the bill's objec-
tives. The maximum amounts appear to be greater than the
amount of fees one would anticipate would be ordinarily associated
with cases of the type that the bill seeks primarily to assist-
taxpayers faced with proposed liabilities that are small in the
relation to the legal costs that would be incurred to defend or
prosecute the case.

The prospect of too generous a recovery could be an incentive for
increased litigation. '.-lecognizing this effort as an initial program, a
limitation of $10,000 would seemingly serve to provide an appropri-
ate level of relief in the types of situations to which the bill is
predominately addressed, while avoiding the risk of undue stimulus
to litigate. The level of maximum recovery can then be re-evaluat-
ed in the light of actual experience in the coming years.

In conclusion, a carefully drawn and balanced effort in the attor-
neys' fee area would be an appropriate step to take at this time.
Given the uncertainty of some of the effects that such action might
have on the administration of the tax system, I believe prudent
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limitations and useful guidelines should be sought in the develop-
ment of a final proposal in actual practice will afford important
guidance for future action in this area.

I appreciate very much the attention and consideration of the
subcommittee and would be pleased to answer any questions you
ma have.

Senator BAucus. Thank you very much, Mr. Seigel.
Mr. Walters?

STATEMENT OF JOHNNIE M. WALTERS, FORMER COMMISSION.
ER OF INTERNAL REVENUE AND FORMER ASSISTANT ATTOR-
NEY GENERAL, TAX DIVISION, DEPARTMENT OF JUSTICE
Mr. WALTERS. Mr. Chairman, I am Johnnie M. Walters, a part-

ner in the law firm of Leatherwood, Walker, Todd & Mann, Green-
ville, S.C.

From January 1969 to August 1971, I was Assistant Attorney
General in charge of the Tax Division and from August 1971 to
May 1973, I was at the IRS as a Commissioner. Before and after
those times, I have spent my entire professional career working in
the Federal tax system as an attorney.

After looking at this proposed legislation and thinking back on
all the experiences I have had, I must disagree with my brothers. I
do not believe the legislation should be adopted.

I say that for this reason. I think that our tax system as it is, as
said earlier, is the best system in the world and we should strive to
keep it so. I think, as several of the speakers have indicated today,
there are extremely few cases where there is unreasonable action
on the part of the Government.

I suspect in fact, that if the test is retained and the legislation
passes, the legislation will be meaningless because how in the
world can a taxpayer prove unreasonableness on the part of the
Government?

If I know correctly the people with whom I have worked, they
will be prepared to show that they acted reasonably in some way.
It will be almost impossible to prove that they are wrong.

Senator BAUCUS. Maybe that will strengthen the public's confi-
dence in the tax system.

Mr. WALTERS. It may.
Senator BAUCUS. It may if the judges rule that IRS always has

been reasonable.
Mr. WALTERS. That is a possibility, but can we afford that?
What I am afraid this legislation will do is it will create addition-

al tax legislation. Taxpayers naturally are going to say well, they
acted unreasonably; let's sue, in cases where they would not other-
wise sue.

So the tax legislation is going to be pursued further and, in
addition, this legislatibn will present to the courts a very serious
issue with which they have not heretofore had to deal-that is, did
the Government act unreasonably?

I do not know how they will handle that.
Accordingly, I really believe that for the few cases we really

want to deal with, what the Congress should consider doing is,
within the structure we now have, let the Internal Revenue Service
and the Department know that no Federal agency, particularly
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them, should act unreasonably. Then through adequate oversight,
see that that is done.

I do not know whether anybody has suggested it, but let me
suggest that there has not been adequate oversight of the Internal
Revenue Service. While I was there a few years ago, I suggested to
the joint committee that I would like to have more oversight, that
we needed it. The trouble is that the joint committee and its staff
are so overwhelmed with the massive tax legislation almost annu-
ally that they do not have the time to do that.

Would suggest respectfully that you give consideration to ade-
quate oversight to take care of the few cases where there is unrea-
sonable action, which there is, in a very few cases. In that way, we
can avoid the massive problems that I think this legislation will
breed.

I think it will breed contempt, animosity and just bad relations
generally, and that these will tend to erode our voluntary self-
assessment system.

Senator BAUCUS. Thank you very much, gentlemen.
Mr. Walters, are you saying that you are just opposed to the way

this particular bill is currently drafted because of the unnecessary
complications, or are you saying that it is the general premise of
the bill that is faulty-that it is never proper to award attorneys'
fees to prevailing taxpayers even where, by definition, we all agree
the Internal Revenue Service has acted very improperly.

Mr. WALTERS. Mr. Chairman, I think, as I have said in my
statement, that it is difficult to argue that a taxpayer who litigates
to get that to which he or she is entitled should not be made whole,
so I think that premise may be sound.

But I think the problems that will be engendered by this legisla-
tion are going to be worse than the problems we now have.

Senator BAUCUS. Is one reason because it is difficult for a judge
to determine reasonableness? Is that the basic problem?

Mr. WALTERS. That is part of it.
In addition, if you go out and talk with taxpayers who are in

dispute with IRS-and I am sure you have talked to some and I
have talked with many while in and out of IRS-all of them think
they are reasonable.

What I am saying is it is going to multiply litigation and extend
it. I think that is worse than the problem we are trying to cure.

Senator BAucus. You do not think that the bar will weed out
those cases in talking to those clients that are potentially justifi-
able and those that are not potentially justifiable?

Mr. WALTERS. Some lawyers would. Some lawyers would try.
Frankly, and unfortunately, there are many lawyers who would
not, would not even try.

Senator BAUCUS. Mr. Seigel?
Mr. WALTERS. If I may say one further thing as an example, I

have had a case pending now for 2 years and that client has
insisted every time I have seen him that I should try to get attor-
neys' fees, and there is no way that it would be justified, but he
thinks so.

Mr. SEImL. My understanding is that, after the tax provision in
the Civil Rights Attorneys Act of 1976 was passed, many lawyers
routinely included in their petitions in the Tax Courts a claim for
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attorneys' fees, because their clients had some arguable grounds to
make the claim. If you have a broad standard, lawyers would be
concerned about omitting a claim for attorneys' fees and being
subject to criticism or even malpratice claims for failing to assert
the claim.

There is, in the system, an incentive for the lawyer to be certain
that it is covered and to pursue it, unless the client disagrees and
unless there is clearly no basis for the assertion of the claim.

Senator BAUCUS. Mr. Seigel, what has been the result of attor-
neys and their clients seeking reimbursement because of alleged
unreasonable positions in civil rights cases? Do you have any idea?

Mr. SEIGEL. I am not familiar with the civil rights litigation.
Senator BAUCUS. Mr. Walters, if you can give us some guidance,

what kind of oversight should we participate in? You suggested
actions to the joint committee staff, but they were so busy they did
not have a chance to do much. What would you suggest we do?

Mr. WALTERS. I think if they had someone on that staff who
could devote some time discussing with the Commission and his
staff, chief counsel and his staff, on a fairly regular basis the
problem, the problem you see we have, Mr. Chairman, all of us-
you and the media and all of us, as someone referred to them
earlier today, the horror cases. We do not hear, and I vouch, sir,
you do not hear from the millions of Americans who think IRS and
the Department do a great job.

So I really think that here we are swatting at a gnat with a
cannon.

Mr. REDMAN. Mr. Chairman, if I may, I do not disagree with
what Mr. Walters suggests except to the extent that he offers it in
lieu of the bill that you are now considering.Yes, indeed, there may
be room for more oversight in certain areas between the Congress
and the Internal Revenue Service, although if you look at the list
of appearances that the Commissioner and chief counsel have made
over the last several years, you begin to wonder about that, wheth-
er or not you do anything in that area.

I do not think that any increase in the amount of oversight will
touch the problem, which I think is one of the most important that
your bill addresses, namely the importance of the feeling by tax-
payers that indeed, if they do consider themselves as having been
dragged into court, at least the law allows them to recover all or
part of their attorneys' fees as determined at the discretion of the
court.

We recognize this as an experiment in a new and difficult area.
We recognize that the claim for attorneys' fees may well cause
some problems for the Revenue Service. It might well impose upon
the courts another decision to make.

Given all those concerns, it is not an easy balance to strike.
Nonetheless, we think on balance that the best approach is to say
to the court, depending on a variety of circumstances, we ask you
to exercise your judgment, if you consider it appropriate, to award
reasonable attorneys' fees.

As a starting experiment, we think that is a good way to go, and
with a sunset provision in the bill, there will be ample time to
review the experience under it.
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Senator BAUCUS. In your judgment, in what kinds of cases should
a judge award reasonable attorneys' fees? You do not want us to
enter into the threshold question, but could you tell us, in your
personal view, when should a judge award reasonable fees?

Mr. REDMAN. Yes.
If you read some of the Tax Court and other district court

decisions in tax cases, you find examples where the government's
position on the legal issue involved is really off the wall, to use a
current expression, and some opinions so describe it.

There may be no malice involved, there may be no vexacious
harassment involved, but just very poor judgment on the part of
the government in having dragged a taxpayer into court.

Some instances involve a small taxpayer and a small amount of
dollars, there is no principle involved and no precedent involved
from the Government's point of view, but somebody made a bad
mistake in making that taxpayer litigate. That is the kind of case
where I think the court should have the discretionary power to
award legal fees.

Senator BAucus. Are you not concerned that different judges will
have vastly different standards? Mr. Seigel says that the standards
should be tightened up a little bit. It seems to me that he certainly
has a point in implying, anyway, that that would, to some extent,
prevent a wide variety of standards being used by different judges
in determining whether or not IRS has been reasonable.

Mr. REDMAN. Mr. Chairman, that is a difficult balance to draw. I
respect Mr. Seigel for falling on his side of the line. After we
considered this subject, we decided for the opening experiment that
we ought to fall on the other side of the line.

Senator BAUCUS. Why are you not concerned about the point I
am making? A taxpayer has no idea, and a lawyer has no idea how
to advise his clients.

Some judges would say they apply very strict tests or very le-
nient tests. There would be no uniform standard.

Mr. REDMAN. I would hope that no responsible lawyer would
make a decision as to how to handle his case on the basis of his
concern for whether or not he might get a fee award.

Senator BAUCUS. I am talking about in advising his client as to
how successful they will be getting a fees award.

Mr. REDMAN. It would be a simple enough procedure in most
instances where the client decides to recoup his costs from the
Government to file the application. It would not take a court that
much time or effort to dispose of it one way or the other. We think
an initial requirement as to unreasonableness will make it harder
for the court.

Senator BAUCUS. I do not understand that point.
Correct me if I am wrong in understanding you. I am a little

concerned, if we proceed with the bill-I am concerned with your
approach not to have any standard in reaching the threshold ques-
tion.

Mr. REDMAN. The standard of reasonableness is in our proposal,
but as to amount, not as a separate qualification.

Senator BAUCUS. With respect to the amount of fees. You do not
have a standard here with respect to the Government that is a
judgment on the Government's action.
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Mr. REDMAN. The standard of reasonableness as to the amount
could take us down to zero. A court could easily award zero because
he does not think any amount would be reasonable under the facts
of that particular case.

Senator BAucus. You would have no criteria against which a
judge would determine whether or not the Government's actions
are reprehensible?

Mr. REDMAN. We suggest in our statement some judgments that
easily could be written into the committee report, the difficulty of
the case, the reason for the Government's position in that particu-
lar case, the amount of ingenuity required on the part of the
taxpayer in prevailing, going for novel law, and things of that sort.

The various cases in other areas of the law that deal with rea-
sonableness would be equally applicable here. We simply do not
agree that that question should constitute an independent requir-
ment.

Senator BAucus. Do you agree that there is some relationship in
a tax case between the amount of money involved and the amount
of fees?

Mr. REDMAN. We have rejected that in our thinking, because it is
difficult to compute the amount involved. The amount in 1 year
may not represent the true amount involved.

Senator BAucus. Could you give this committee any guidance, in
your judgment, on what the average attorneys' fees are in cases
brought?

Mr. REDMAN. If you are asking me about fees in big cities, the
answer is that many people think they are atrociously high. If you
are asking about other parts of the country, I have no idea, Mr.
Chairman. I doubt that you could establish any kind of statistic in
that regard.

Senator BAUCUS. What would your reaction be to the $20,000
ceiling?

Mr. REDMAN. In our statement, we suggest that there be more-
$20,000 is a number. If there were to be a maximum, it is good a
number as any. If there were going to be a maximum, I personally
would not be suggesting a higher number, but our ABA position is
that there be no maximum.

Senator BAUCUS. I will ask any of you, particularly Mr. Seigel, if
you have had any experience with GAO audits of the IRS, and
whether they amount to meaningful oversight.

Mr. SEIGEL. I was just going to say, Mr. Chairman, that there has
been, in recent years, an increase of substantial proportions, in the
availability of oversight.

There is this subcommittee of the Senate Finance Committee
that did not exist a number of years ago. There is a comparable
oversight subcommittee, as you know, at the Ways and Means
Committee, that did not exist a number of years ago.

The General Accounting Office has now been authorized to audit
various activities of the Internal Revenue Service and their over-
sight committees of the Treasury Department, such as the Govern-
ment Operations Committee, where two subcommittees exercise
oversight of the Internal Revenue Service.
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My experience in the Service was that we devoted a good deal of
time in responding to appearing before and dealing with a variety
of oversight type inquiries and examinations.

I think the problem today may be sorting out those inquiries in
those areas that warrant careful attention from some that may
have a good deal of time devoted to them, but may not be terribly
important in the overall scheme of the Service's activities.

Senator BAucus. Unfortunately, there is another vote going on. I
think it probably would be most appropriate to conclude this panel.

I will have some more questions. I will submit them to be an-
swered specifically for the record.

[The material referred to follows:] SEEMER3, 1979.

LIPMAN REDMAN, Esq.,
Washington, D.C.

DEAR MR. REDMAN: I would like to thank you for testifying on July 19 before the
Senate Finance Subcommittee on Oversight of the Internal Revenue Service on S.
1444, the "Taxpayer Protection and Reimbursement Act". Your comments will
certainly be most helpful as the Senate Finance Committee continues its considera-
tion of this bill.

And, I also want to express my appreciation to you for providing such meaningful
assistance to my office during the preparation stages of S. 1444.

At the hearing I stated that I would have additional questions to be added to the
record. Thus, I would appreciate your response to the following questions:

1. Do you have any concern that attorneys may, if S. 1444 is enacted, increase
their fees realizing that their clients may be reimbursed for a portion of those fees?

2. You seem to be recommending that the only requirement for award is that the
party prevail-and that the courts be given total discretion to determine what
constitutes "prevailing".

(a) Are you saying that merely winning is enough?
(b) Under what specific circumstances do you believe taxpayers should be so

reimbursed?
3. Would you describe the extent to which collateral proceedings in court would

be necessary in order to determine the appropriateness of reimbursement under S.
1444?

(a) To what extent would these collateral proceedings be unnecessary under
your proposal?

4. It has been suggested during this hearing that the bill should make it clear
that in order to be eligible for reimbursement, a taxpayer must exhaust all adminis-
trative remedies before instituting a civil action. Do you agree?

5. Under the terms of S. 1444, do you believe that the date of filing the petition or
complaint in court begins the period for which reimbursement may be provided?

6. Should expenses for pro se proceedings be reimbursable expenses under this
bill?

7. Should expenses for expert assistance and witnesses be reimbursable?
8. How should litigation expenses for in-house counsel by computed?
Thank you in advance for your assistance.
With best personal regards, I am

Sincerely,
MAX BAUCUS.

AMERICAN BAR ASSOCIATION,
Washington, D.C., September 25, 1979.

Hon. MAx BAUCUS,
Dirksen Office Building,
US Senate, Washington, D.C

DEAR SENATOR BAucus: We appreciate the opportunity extended to us in your
September 3, 1979, letter to Mr. Redman to comment further on S. 1444, the
'Taxpayer Protection and Reimbursement Act." In addition, it has been our privi-
lege to work with your staff on various questions raised by the initial draft of the
bill.

Our responses to your questions are as follows (each numbered paragraph corre-
sponds to the question number in your letter:

1. We do not believe that an increase in attorney's fees is likely if S. 1444 is
enacted. The attorney will have to satisfy both his client and the court that his fee
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is reasonable. He must satisfy his client because, if he does not prevail, the client
will be paying the entire bill. He must satisfy the court, if he does prevail, because
S. 1444 limits reimbursement to reasonable attorney's fees.

We should point out that the $20,000 limitation presents problems in this regard
which would be avoided if S. 1444 adopted the ABA's position of allowing prevailing
taxpayers to recover reasonable attorney's fees without limitation as to amount. The
problem comes, for example, in a case in which the attorney has performed services
reasonably worth $20,000 for which he submits a bill for $30,000 to his client,
knowing that since the client won his case he will only have to pay $10,000. The
question thus is whether the court should award reimbursement of $20,000 because
t e attorney's services were worth that much, if it knows that the attorney has billed
the client for an additional $10,000 over and above what his services were reasonably
worth. Presumably, the courts will use their discretion to reach an equitable result in
this situation, but the best way to resolve this problem is to eliminate any limitation
(other than the limitation of "reasonableness") on the prevailing taxpayer's recovery.

2. You have correctly interpreted the ABA's position on this issue. Since the"prevailing party" standard is frequently utilized in other federal statutes govern-
ing award of attorneys fees (notably the Civil Rights Attorney's Fees Awards Act of
1976), there is ample precedent to guide the courts in the exercise of discretion in
awarding such fees.

(a) Under the "prevailing party" standard winning is usually enough; however,
the court has discretion' to deny or limit an award in appropriate circumstances.
While the "prevailing party" standard does leave considerable discretion to the
courts, for that very reason it also allows the fullest consideration of the specific
facts and circumstances of each case in determining whether a fee award is appro-
priate. A taxpayer who has successfully prosecuted a deficiency redetermination or
tax refund action through the often long and expensive course of litigation with the
Government usually feels that characterizing his success as "merely winning" (the
quoted words are from your letter) grossly understates his effort, expenditure, and
commitment.

(b) While our position is, as stated, that the court should have discretion to award
fees to the prevailing taxpayer, we suggest that if any of the following circum-
stances appear, a fee award is particularly appropriate:

(i) The Government has previously lost a final decision on the legal issue in
another forum.

(ii) A reasonable investigation of the facts would have demonstrated to the
Government that it was unlikely to prevail on the issue.

(iii) Existing law and precedent, while not directly controlling, made it unlike-
ly that the Government would prevail.

(iv) The Government's position is contrary to a published administrative
position or longstanding administrative practice.

(v) The facts and circumstances of the case demonstrate that the Government
has attempted to use the costs of litigation to extract taxpayer concessions
which would be unjustified by the facts of the case.

3. Under the existing definition of "prevailing party" in the bill, collateral pro-
ceedings would clearly be required to establish the "unreasonableness" of the Gov-
ernment'a position. We believe that this is undesirable and suggest that the need
for such a collateral proceeding would be eliminated in most cases if a simple"prevailing party" standard were adopted. We believe that the legislative language
should permit the court to hold a collateral hearing when the court deems such a
hearing necessary; however, such a hearing should not be required.

The determination of the amount of the fee will of course require some testimony
to establish the reasonableness of the award sought. Such testimony could be given
at time of trial. However, we believe that it would be wasteful of court time to
require such proof at that time since better, more complete evidence is available at
the conclusion of the proceeding, and there is no need to receive such evidence in
the f'rst place until the taxpayer has prevailed on the substantive issues. Both
federal and state courts have long experience in awarding fees in cases ranging
from complex anti-trust matters to relatively simple domestic relations cases. Few
such cases produce significant collateral proceedings contesting the amount of the
fee, and we believe that there will be few tax cases in which the reasonableness of
the fee is seriously contested. In short, while a brief hearing on a motion to set fees
will probably be required, in most cases we would not expect such hearings to
produce significant disagreements.

4. We would oppose any provision which would require a taxpayer to exhaust
administrative remedies.
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Administrative proceedings are generally futile in cases which involve "prime
issues" or announced contrary positions of the Internal Revenue Service. Moreover,
there are no mandatory "administrative proceedings" before the Internal Revenue
Service, and they do not involve a formal hearing process as is usually the case
before other agencies. Instead they more closely resemble an informal conciliation
process. The difficulties of such a requirement are illustrated by the following
frequently-recurring fact pattern: a taxpayer requests a conference and discusses the
facts of his case with an appeals officer. After several conferences, the taxpayer
concludes that an acceptable settlement cannot be reached with the appeals officer
and unilaterally determines that further conferences with the appeals officer would
be futile and thereupon terminates administrative proceedings. If such termination
were considered a failure to exhaust administrative remedies, the appeals officer
could effectively prevent any taxpayer from exhausting his administrative remedies
by simply failing to act.

5. S. 1444 as presently written does not make it clear when fee accrual begins.
The complaint or petition date should be the date on which the accrual of reimburs-
able fees begins, so that fees allocable to legal services during the administrative
process are not reimbursed.

6. While we have not previously considered the matter, those of us who now have
done so in response to your letter individually do not favor payment to a pro se
taxpayer for his own time. First, such time would not be compensated for taxpayers
represented by an attorney. Second, unlike a reimbursement of attorneys fees which
would be offset by a deduction for fees paid, the pro se taxpayer would apparently
recognize income on any such award. Third, awards to pro se taxpayers might well
encourage more taxpayers to appear pro se. The experience of the Tax Court, which
handles more pro se cases than any other forum, suggests that the unrepresented
taxpayer is not merly a burden on the system in that he frequently litigates
hopeless positions which competent counsel would have advised him to abandon, but
also a threat to himself since he often mishandles meritorious positions. According-
ly, we feel that the bill should not encourage pro se litigation. Indeed, a major
advantage of the bill in our view is that it may encourage taxpayers to consult
competent counsel rather than file pro se litigation.

7. We have not taken a position on expert witness fees, accounting fees, and other
similar expenses in our prior testimony. Certainly to the extent that such expendi-
tures are necessary to the litigation but not reimbursed, the bill falls short of its
goal of making the taxpayer whole. We would not oppose inclusion of such costs in
the bill.

8. Concerning the "in house" counsel matter, we again have not previously
considered the matter but those of us who have now done so in response to your
letter individually believe that fees for "in house" counsel should be allowed, based
on time expended and set by reference to the hourly rates charged by attorneys in
private practice with comprable skill and experience. We oppose as unwiedly and
unnecessarily complicated any attempt to prorate corporate costs and overhead as a
basis for setting "in house" counsel fees.

Finally, we would like to take this opportunity to comment on three aspects of S.
1444 as presently drafted.

First, S. 1444 now provides for an award of costs, including reasonable attorney's
fees, if the Government's position in litigation is unreasonable. Under present law,
28 U.S.C. § 2412, a taxpayer in a civil tax action (other than in the Tax Court) is
already entitled to an award of costs (not including attorney's fees) if he prevails in
the action, without any further showing. Assuming that it was not your intention
that S. 1444 cut back on rights already enjoyed by taxpayers, S. 1444 should he
amended to make clear that, as under present law, the taxpayer need only prevail
to be entitled to reimbursement of costs other than attorney's fees. (Note that the
Government also has the right to reimbursement of costs under 28 U.S.C. § 2412 if it
prevails in a civil tax action. Under S. 1444 as presented drafted, the Government
would not have to do more than prevail to recover costs, whereas the taxpayer
would have to both prevail and show that the Government's position was unreason-
able).

Second, we of course feel that S. 1444 should give the courts discretion to award
attorney's fees in any case in which the taxpayer prevails. If additional require-
ments are to be imposed on the taxpayer, however, such as a requirement that the
Government's position be unreasonable, the burden of proof insure becomes very
important. We think it only fair that, since by hythesis the Government has lost
the case, it should have the burden of showing why its position was not unreason-
able, or substantially unjustified, or whatever standard may be selected. Further,
proof of the Justification for or reasonableness of the Government's position will
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frequently involve facts best known to the Government. Placing the burden of proof
on the taxpayer could lead to costly discovery proceedings, quite probably involving
frequent assertions of governmental privilege. Indeed, under the present language of
the bill, a taxpayer might find it more expensive to prove the unreasonableness of
the government's position than to prove the merits of his case.

Third, we strongly urge that the provisions of the bill which would treat "multi-
ple actions which could have been joined or consolidated" as a single action for
purposes of applying the $20,000 limitation be deleted. Rules 20(a) and 42(a) of the
Federal Rules of Civil Procedure permit consolidation of actions if any common
questions of law or fact are involved. Under the present provisions of the bill,
wholly unrelated taxpayers' actions which might have been consolidated under the
permissive joinder rules would be regarded as a single action even though the
taxpayers involved are completely unrelated and possibly even antagonistic. More-
over, determination of whether one tax case "could" have been consolidated with
another might well involve the court in another unnecessary controversy. We do not
oppose the consolidation rule for cases involving returns of the same taxpayer,
although we note that even this provision could result in limiting taxpayers with
adverse interests to a single fee award, as for example when divorced spouses take
differing positions concerning a joint tax return filed while they were married.

Thank you for providing us with this opportunity to express the above views on S.
1444. We, of course, remain at your disposal if we may provide further assistance.

Very truly yours, CHARLES M. WALKER.

SwprnMsai 3, 1979.
STUART E. Sozi., Esq.,
Williams and Connolly, Washington, D.C

DEAR MR. SZGEL I would like to thank you for testifying on July 19 before the
Senate Finance Subcommittee on Oversight of the Internal Revenue Service on S.
1444, the "Taxpayer Protection and Reimbursement Act". Your comments will
certainly be most helpful as the Senate Finance Committee continues its considera-
tion of this bill. And, I also want to express my appreciation to you for providing
such meaningful assistance to my office during the preparation stages of S. 1444.

At the hearing I said that I would have additional questions to be added to the
record. Thus, I would appreciate your response to the following questions:

1. Do you feel S. 1444 would make IRS more cautious in all its dealings with
taxpayers?

2. Could you give us some specific examples of instances of IRS actions in which
you feel an award of attorney's fees should be given?

3. Do you believe that the bill should make it clear that in order to be eligible for
reimbursement a taxpayer must exhaust all administrative remedies before institut-
ing a civil action? Why should a taxpayer have to go through additional delay and
expense when it is clear, i.e. in prime issue cases, that further administrative appeal
would be pointless? Would it be better just to leave that entire issue to the discre-
tion of the courts?

4. Under the terms of S. 1444, do you believe that the date of filling the petition
or complaint in court begins the period for which reimbursement may be provided?

5. You have stated that you believe a ceiling of $10,000 would be more appropri-
ate. Could you tell us specifically why you believe the $20,000 ceiling is too high?

6. Do you believe that the voluntary settlement process is really so equitable that
we should ensure that it is in no way disturbed?

7. Should litigation expenses incurred by taxpayers who represent themselves in
pro se proceedings be reimbursable?

Thank you in advance for your assistance.
With best personal regards, I am

Sincerely, MAX BAUCUS.

LAW OFFICES,
WILLIAMS & CONNOLLY,

Washington, D.C., September 25, 1979.
Hon. MAx BAUCUS,
Dirs sen Offe Building,
US. Senate, Washington, D.C.

DEAR SENATOR BAucus: This has reference to your letter dated September 3, 1979,
concerning S. 1444, the 'Taxpayer Protection Reimbursement Act," and to the
additional questions contained therein which ydu have requested I respond to. There

49-968 0 - 79 -- 7
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follows a statement of each of the 7 questions set forth in your letter, and my
response thereto.

Question 1. Do you feel S. 1444 would make IRS more cautious in all its dealings
with taxpayers?

Answer. I do not believe that enactment of S. 1444 would have a significant
impact overall on the day-to-day dealings of the IRS with taxpayers. There are, in
my view, relatively few situations in which IRS officials would be influenced in
their actions and decisions by prospective recovery of attorneys' fees by taxpayers.
As I stated in my prepared testimony, compensation for legal costs incurred as a
consequence of unreasonable IRS action could have a salutary effect on the very few
within Government who may abuse their authority.

Question 2. Could you give us some specific examples of instances of IRS actions
in which you feel an award of attorneys fees should be given?

Answer. No specific examples come to mind although review of decided cases
would likely yield some appropriate examples.

Question . Do you believe that the bill should make it clear that in order to be
eligible for reimbursement a taxpayer must exhaust all administrative remedies
before instituting a civil action? Why should a taxpayer have to go through addi-
tional delay and expense when it is clear, i.e. in prime issue cases, that further
administrative appeal would be pointless? Would it be better just to leave that
entire issue to the discretion of the courts?

Answer. I believe it is proper to require exhaustion of administrative remedies as
a condition precedent to reimbursement since that process offers the potential for
administrative self-correction without the necessity of litigation. Any other rule
would tend to encourage needless litigation. The number of cases in which further
administrative appeal would be "pointless" are few in number, and are not the type
of cases where the Government's position is likely to be such as to warrant the
award of attorneys' fees.

Question 4. Under the terms of S. 1444, do you believe that the date of filing the
petition or complaint in court begins the period for which reimbursement may be
provided?

Answer. Since legal representation may be sought in connection with a contested
matter prior to commencement of a judicial proceeding, I believe reimbursement
should cover legal fees incurred during administrative proceedings, but only subse-
quent to the time the Service's initial determination is made (usually by issuance of
a revenue agent's report following completion of the examination).

Question 5. You have stated that you believe a ceiling of $10,000 would be more
appropriate. Could you tell us specifically why you believe the $20,000 ceiling is too
high?

Answer. An excessive reimbursement ceiling carries with it the danger that it
will create an incentive for extended dispute and disagreement. It seems to me that
the ceiling should be geared to an amount which would be sufficient to cover the
bulk of the situations where relief is warranted and where, but for reimbursement,
the costs would be unduly high in relation to the amount involved. $10,000 seems to
be sufficient to accomplish that purpose without creating an undue stimulus to
lit'ate.

Question 6. Do you believe that the voluntary settlement process is really so
equitable that we should ensure that it is in no way disturbed?

Answer. The voluntary settlement process is the cornerstone of efficient adminis-
tration of disputed tax matters. Any significant breakdown in that process would
place an additional burden on already overworked courts with significant expense to
taxpayers, the Service, and the courts. Even more important, perhaps, is the danger
that negative attitudes on the part of taxpayers to the Government in general, and
the Service in particular, will be enhanced by a proliferation of litigation to resolve
disputes.

Question 7. Should litigation expenses incurred by taxpayers who represent them-
selves in pro se proceedings be reimbursable?

Answer. I believe it may be appropriate to provide for reimbursement of a pro se
taxpayer's reasonable out-of-pocket costs. In such cases where no costs are incurred
to secure representation, this measure of relief would serve to minimize the finan-
cial consequences incurred to contest inappropriate governmental action.

I trust the foregoing will be helpful to you and the Subcommittee in your further
consideration of this matter.Sincerely, STUART E. SEIGEL

Senator BAUCUS. Mr. Walters?
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Mr. WALTERS. Mr. Chairman, I would appreciate the privilege of
making a very brief statement. I do not want to leave with your
thinking I am so obstreperous that I do not agree with anything. I
concur in my brothers' approval of the sunset provision.

Senator BAUCUS. We will accommodate you there.
We will be sure that there is a sunset provision.
Thank you very much, gentlemen.
[The prepared statements of the preceding panel follow:]



96

STATEMENT OF

LIPMAN REDMAN

CHAIRMAN, -SECTION OF TAXATION

and

STEVEN C. SALCH

SPECIAL ADVISOR TO THE COMMITTEE
ON COURT PROCEDURE OF THE SECTION OF TAXATION

ON BEHALF OF THE

AMERICAN BAR ASSOCIATION

Mr. Chairman, Members of the Subcommittee, we appreciate

this opportunity to present the views: of the American Bar Asso-

ciation on S.1444. I am Lipman Redman, Chairman of the Associa-

tion's Section of Taxation and with me is Steven C. Salch, Special

Advisor to the Committee on Court Procedure of the Section of

Taxation.

As representatives of the Section of Taxation and of

the American Bar Association, we are pleased to support the

basic principle of S.1444: the establishment of judicial auth-

ority to award reasonable attorneys' fees to the litigating

taxpayer who prevails in civil tax litigation with the Govern-

ment. We are authorized to state that support because the same

principle underlies the proposal which the Tax Section adopted

at its Annual Meeting in August, 1977 and which the House of

Delegates of the American Bar Association approved the follow-

ing February. That resolution with appropriate explanation is

attached as Exhibit A.-

In his statement explaining the Bill, the Chairman

expressed the same fundamental concern which prompted the Sec-

tion to initiate its recommendation. We share that interest in

1/ Exhibit B is a copy of the proposed implementing statutory
language. This is part of the Section's position but
under Association procedures, was not considered by the
House of Delegates,
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preserving the confidence of taxpayers in the fairness of our

self-assesjment tax system. That system is unique in the world

and, by and large, it works well. Support for that system re-

quires continued taxpayer confidence, and that in turn requires

a perception of fairness. It is that perception which is dam-

aged in the eyes of the small taxpayer who frequently can not

afford to litigate with the Internal Revenue Service or with

the Department of Justice. The same is true of many other tax-

payers where the amount of tax involved may not justify the

contest because of the high cost of litigation.

We think it would help this concern if the law pro-

vides a set of rules which will make taxpayers eligible to re-

cover attorneys' fees in certain situations. At the same time

we think it equally important to impose reasonable restraints

on the rules of eligibility in an effort to avoid the creation

of fee contests in the tax area as a whole new subject of

litigation.

At the outset it may be appropriate to note the ob-

vious: as lawyers, we will of course benefit from the proposed

legislation, and as spokesmen on this subject for the American

Bar Association, we speak for lawyers from all across the

country who will indeed represent the many small taxpayers who

constitute an important group of beneficiaries of the Bill.

We acknowledge that but assure you that that is not our moti-

vation. We have long been interested in this subject and were
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prompted to move by other developments which indicated to us

increasing evidence of general taxpayer dissatisfaction with an

increasingly complex revenue code and tax return, more frequent

public references to taxpayer revolt and the like. This in

turn has heightened our concern for the need to take some

ol-6hl--id-easonable step-to counteract that concern. We

sincerely believe that the concept of S.1444 represents a sen-

sible and workable approach to this one phase of the problem.2-

In substance therefore ourposition is the same as

S.1444: the right in the court to award attorneys' fees to

successful private litigants in civil tax cases with the Gov-

ernment.

TurninS now to some of the particulars f the Bill.

2 The need for legislation is established by Alyeska Pi e-
line Service Corp. v. Wilderness Society, 421 U.S. 249
(1975), where the Supreme Court held that federal courts
do not have the power to award attorneys' fees and ex-
penses to a prevailing party unless specifically author-
ized by statute. An effort to satisfy this requirement
was approved by the Senate Finance Committee and adopted
by the Senate (with a limit of $10,000) in the Tax Re-
form Act of 1976; the provision was deleted by action
of the Senate-House Conference. The enactment there-
after of the Civil Rights Attorney's Fees Awards Act of
1976 (P.L. 94-559) appeared to be inadequate because it
required a "civil action or proceeding, by or on behalf"
of the Government and that did not appear to reach most
civil tax cases where the taxpayer is either the plain-
tiff or the petitioner.



99

1. Types of litigation covered

The Bill applies to civil tax litigation in all

federal courts - the U.S. Tax Court, the Federal District

Court, and the U.S. Court of Claims - and therefore without

regard to Whether the taxpayer is a petitioner seeking to

avoid assessment or a plaintiff who has paid the disputed

tax and is seeking its refund. This would not however extend

to declaratory judgment proceedings.

The Association's position is the same in this re-

gard and for the same reasons: entitlement to recovery should

not hinge on the particular forum or the technical status of

the parties.

2. The limitation of entitlement to the "prevailing
party

Here again our position is basically the same as that

set forth in the Bill: the taxpayer must prevail in the liti-

gation in order to be eligible for recovery of attorney's

fees. An argument can be made that at least some small tax-

payers should be reimbursed their legal fees regardless of the

outcome of the contest, on the theory that only in that way can

those taxpayers have the feeling that they are in a position to

"fight the system". We agree with the concept of the Bill,

however, that that would indeed expose the system to too much

fee litigation and is not warranted.
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We do have some concern however with the definition

of "prevailing party" in Section 201(3) of the Bill. it spe-

cifies that the taxpayer's position must be "sustained . . .

as to all, or all but an insignificant portion, of the amount

in controversy".

Quite often tax cases involve several issues and the

actual magnitude of the tax liability involved in any single

issue might be substantially greater than the amount in con-

troversy in a single year because the issue is a recurring

issue, such as inventory or bad debt tax accounting, allowable

depreciation, eligibility of certain expenditures for tax

credit or the like. If the taxpayer prevails on such an issue

Involving $500 of tax liability in the current year, but $10,000

of tax liability over all potentially affected years, yet does

not prevail in another issue present in the instant case and

involving $750 of tax liability, is the taxpayer the "prevail-

ing party" under the Bill? We believe he should qualify under

these facts but it is not clear that that result will follow

under the Bill.

This illustrates the problem which complicates any

effort to develop a suitable, all-encompassing definition of

........ "prevailing party". It is for this reason that the Associa-

tion's proposal leaves that decision to the sound discretion

of the courts, as is the case under existing law in other areas.
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Another argument sometimes made in this connection

is to allow the Government to recover certain costs if it is

the prevailing party. The rationale is to discourage specious

and similarly ill-founded lawsuits by taxpayers, sometimes de-

signed simply to delay the time of payment of tax clearly due.

Here too we agree with the Bill's approach and invite the

committee's attention to that part of the Section's report

(page 1289 of Exhibit A) which outlines the reasons which we

found to be persuasive.

We note too other phases of this particular facet of

the subject on which the Bill and the ABA position coincide,

namely appellate review of the trial court's award, the exclu-

sion of legal fees attributable to the administrative aspects

of the tax contest, i.e. prior to formal litigation, and the

application of eligibility for recovery to situations where the

litigation is settled by agreement rather than by court decree.

3. The requirement that the'Government's position
be "unreasonable"

This is one element of eligibility on which the As-

sociation's proposal differs from the Bill. At first blush,

this condition appears to be sound: the Government should not

have to pay the taxpayer's legal fees simply because the Govern-

ment was doing its job, even though it lost a particular case.

Closer analysis, however, discloses fundamental flaws in that

analysis.
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As a substantive matter, a determination of unreas-

onableness could present a very difficult questions is it un-

reasonable for the Internal Revenue Service to adopt a policy

of litigating every case involving a particular issue (family

partnerships and professional service corporations a number

of years ago) as part of its effort to seek judicial guidance

on ambiguous or complex code provisions - even after the Gov-

ernment has lost a significant number of those cases? Or is

it unreasonable for the Internal Revenue Service to continue

to litigate an issue in certain parts of the country in the

face of clear defeat in one or more federal circuits? Certain

judges might find such litigating policies quite reasonable,

regardless of their application to particular parties in par-

ticular cases; others might be more persuaded by the facts of

the particular case. This could easily produce an area of

conflict which does not appear to be warranted.-

We think it is preferable to include the matter of

the Government's reasonableness or lack of it as one of the

factors in fixing the amount of the fee. Since we propose to

leave the amount to the court's discretion, we think the court

can give due weight in that manner to the nature of the Gov-.

ernment's actions. Expressed another way, if the Government

did not act unreasonably, the-fee award may well be small or

even zero. By the same token, unreasonable actions by the

Government are likely to prompt the court to award a higher

amount.



103

An equally important consideration in this regard

stems from the taxpayer's difficulty in establishing unreason-

ableness. Presumably he would have the burden of doing so,

and this might require him to seek his proof from the Govern-

ment's records of the process it followed in formulating its

position. However, many such materials might be available

only by discovery and a substantial portion of them may be

privileged from discovery. This could produce additional

litigation involving discovery requests for internal memo-

randa, communications, and depositions of, or interrogatories

to, Government personnel and the Government's resistance (quite

likely legitimate) against production of documents or other

discovery by private litigants through assertions of privilege.

For these reasons-our position does not condition

recovery upon a-showing that the Government's position is un-

reasonableY Rather, the Association recommends that entitle-

ment to recoupment be conditioned only upon status as the pre-

vailing party and be left to the discretion of the court.

4.1 The amount of the award

The Bill imposes a limit of $20,000 for any one ac-

tion or proceeding. This follows from the belief that this

maximum represents an appropriate balance between sufficient

_ We note that despite our opposition to this criterion,
it is considerably preferable to the requirements of
the Civil Rights Attorney's Fees Awards Act of 1976,
P.L. 94-559, that the Government's actions be taken
in "bad faith", or 'vexatiously" or "frivolously*.
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relief in most cases and a concern for not making the recovery

provision so attractive as to invite undesirable litigation.

We respectfully disagree, and in this regard as well,

urge the rule involved in our proposal, namely the rule of

reasonableness as determined by the court. It seems to us that

the selection of a maximum in any amount requires a determination

in a situation where every case is likely to be different and

where numerous factors are relevant, with the result that any

number has to be arbitrary. It may well be that $20,000 (or

less) will suffice in many and even most cases, but we suggest

that in those same cases, the court is quite likely to award

substantially similar or equivalent amounts, and at least we

think that the precedent established in other areas of the law

warrants the same approach here: a reasonable amount as deter-

mined in the court's discretion. This would enable the court

to consider all relevant factors as they might differ from

case to case: the novelty of the issues presented, the extent

to which the taxpayer's position is based on decided cases,

rulings and other authorities, the extent to which the issues

involve the public interest (e.g., an effort by the Government

to establish a principle of general application), the tax-

payer's financial status, the time required to litigate the

issues, and the magnitude of the taxpayer's expenses - and

as noted, whether the Government acted "unreasonably'.
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This list of considerations is by no means complete,

but it is certainly adequate to demonstrate the difficulty of

justifying a maximum in any amount. Given the primary impetus

for the whole concept of the Bill, there does not appear to be

any overriding reason to attempt an arbitrary limit when the

court's discretion is readily available and is already estab-

lished as a sound technique for judgmental matters of this

sort - and any concern for excessive enthusiasm for taxpayers

would of course be tempered by the limitation of reasonableness

and be limited by the requirement that the taxpayer be the pre-

vailing party.

In our judgment these factors-constitute adequate

safeguards against excess and against tax litigation motivated

solely or primarily by the lawyer's interest in legal fees.

5. The requirement that any award be paid by a
particular agency

The reasoning behind this section of the Bill is to

provide a motivation for the particular agency involved not to

be unreasonable or careless in selecting cases for litigation.

Although it may not matter at all to taxpayers, we suggest some

potential problems in this regard which may tend to cause

inter-agency disputes and may be difficult to administer in

practice due to the manner -in which civil tax litigation and

certain administrative refunds of tax are handled.



106

For example, administrative refunds, including those

made incident to settlement of income, estate or gift tax liti-

gation in excess of $200,000, (as a practical matter) require

Joint Committee on Taxation approval and both the Internal

Revenue Service and the Department of Justice are bound to

follow the Joint Committee if the refund is not approved and

the settlement is therefore not effected. If the taxpayer

prevails at trial, under S.1444 whose funds are charged?

S.1444 provides it would be the agency conducting the trial,

yet the-Joint Committee in essence caused the trial by re-

jecting a settlement proposed by the agency conducting the

trial. Note, in this regard, that a refund action can be

initiated because the Joint Committee has rejected an admin-

istrative recommendation for action on a refund claim and the.

same results as obtain in the preceding example can follow.

The Justice Department does not become involved in

-civil tax refund controversy until a refund complaint or

petition has been filed and frequently is unable to evaluate

a case preliminarily until the Internal Revenue Service's

defense memorandum and administrative files are forwarded to

it. If, upon receipt of such materials, the Justice Depart-

ment determines that the Government's case lacks merit and

should be conceded and the taxpayer is awarded attorneys'

fees, should the Justice Department, as the agency conducting

the trial, be charged with the award when it has done what

S.1444 hopes to encourage it to do?
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These ara but a few examples of the type of com-

plexities peculiar to tax litigation which cause us concern

about the provisions of S.1444 dealing with the manner of

payment of costs awar4.

Mr. Chairman, we much appreciate the opportunity to

participate in these hearings and trust that if we can be

helpful in further consideration of this important question

you will feel free to call upon us. Certainly we stand ready

to work with you and the Subcommittee staff to any extent that

you like.

I$
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EXHIBIT A

COMMiTTEE ON COURT PROCEDURE

TAX StCTION RECOuMMEDATION No. 1977.1

TO AMEND-THE INTERNAL REVENUE CODE OF 1954 AND THE
JUDICIAL CODE TO PERMIT THE AWARD OF COSTS, INCLUDING
REASONABLE ATTORNEYS' FEES AND EXPENSES, TQ THE PRE.
VAILING PARTY (OTHER THAN THE GOVERNMENT) IN LITIGA-
TION .NVOLVING THE REDETERMINATION, RECOVERY, RE.
FUNL ')R COLLECTION OF ANY INTERNAL REVENUE TAX.

RESOLVED Owa tie foilouing Resolutions ke submaitted by the Section ofr Taxation to
/'Howue of Delegate of the American Bar A :ociatioi:

RESOLUTIONS
RESOLVED that the American Bar Association recommends to the Con-

gress that the Internal Revenue Code of 1954 be amended topermit the
United States Tax Court in deficiency proceedings to award the prevailing
party (other than the Government) costs, including reasonable attorneys'
fees and expenses;

FURTHER RESOLVED that the American Bar Association recommends
to the Congress that Tide 28 of the United States Code be amended to
permit retnonable attowftey"fees'i e1pefsesItobethdded in the award
of costs to the prevailing party (other than the Government) in litigation
invoihing the recovery, refund or collection of any internal revenue tax;

FURTHER RESOLVED that the Section of Taxation is directed to urge
on the proper committees of the Congress amendments which will achieve
the foregoing results;

FURTHER RESOLVED that Recommendation No. 1959-10, which
provides for the award of limited costs in tax refund actions, proposed by
the Section of Taxation-in August, 1959, 12 TAX LAwYER 30 (1959). and
adopted by the Association in August, 1959. 84 A.B.A. Ru.. 145 (1959). be
withdrawn.

REPORT
Summary

Taxpayers may be forced to incur substantial out-of-pocket expenses, indud-
ing legal fees, to establish through litigation that' they do not owe internal
revenue taxes which the Government seeks to assess or retain. The Supreme
Court has held that the federal courts do not have the power to award attorneys'
fees to a prevailing party in the absence of an act of Congress expressly
authorizing such award. Existing federal statutes auth"orike the award of costs
other than attorneys' fees and expenses to the prevailing party in tax refund
litigation,- but not in United States Tax Court proceedings. The award of
attorneys' fees and expenses is not authorized by statute in either tax refund
actions or deficiency proceedings. Although it could be argued that the Civil
Rights Attorney's Fees Awards Act of 1976,-P.L. 94-559, authorizes such awards,

TawL&,1. Vol. 30. No. 4



109

1288 " COUNCIL AND COMMITF Ir.iCOMMNDATIONS

the relevant provision is ambiguous.
It i wxd that all federal courts, including the United States Tax Court,

be authorized to sward costs, including reasonable attorneys' fees and expenses,
to a prevailin party (other than the Government) in litigation involving the
redetermination, recovery, refund or collection of any internal revenue tax.

. At the present time. the federal courts may award certain costs, other than
attorneys' fees and expenses, to the prevailing party in tax refund and appellate
proceedings to the extent authorized in 28 U.S.C. if 1920 and 2412. Related
provisions are contained in the rules of various federal courts, e.g., Rule 54 of
the Federal Rules of Civil Procedure and Rule 39 of the Federal Rules of
Appellate Procedure. (No comparable rule has been promulgated by the Court
of Claims.) There Is no statutory provision authorizing the United States Tax
Court to award any costs in deficency proceedings.

In AIpsA Pipuliss Svri Corp. v. WilWrme Sociej, 421 L'.S. 240 (1975). the
United States Supreme Court held that the federal courts do not have the power
to award attorneys' fees and expenses to a prevailing party unless an act of
Congress expressly authorizes such award. The United States Code contains
over 50 provisions authorizing the award of attorneys' fees in a wide range of
cases. However, the only statutory provision authorizing the award of attorneys'
fees in tax litigation is found at 42 U.S.C. 1 1988. This provision, added by the
Civil Rights Attorney's Fees Awards Act of 1976 (P.L 94.559, October 19, 1976),
permits the award of reasonable attorneys' fees to a prevailing party (other than
the United States) "in any civil action or proceeding, by or on behalf of the
United States of America, to enforce, or charging a violation of, a provision of
the United States Internal Revenue Code .... "Senator Allen of Alabama, one
of the sponsors of this legislation, stated several months after enactment that this
provision was intended to apply to "any case involving a disputed tax ...
notwithstanding the formalistic characterization of the taxpayer as plaintiff or
defendant or as appellant or appellee." 123 Cong. Rec. S732 (daily ed. Jan. 14,
1977). His comments were in response to the view expressed by others that the
provision appears to be inapplicable to tax refund actions in the district courts
and Court of Claims as well as deficiency actions in the United States Tax Coirt,
since such proceedings are not "by or on behalf of'" the Government. This basic
question of statutory interpretation will, in time, be resolved by the courts. See
Kej BWCA Co. v. Commiuioner, 68 T.C. No. 17 (May 16. 1977). L:ntil then, the
ability of a taxpayer to obtain reimbursement of attorneys' fees and expenses will
remain in doubt.

Prior to enactment of P.L. 94-559 various bills were introduced in the
Congress to authorize the award of attorneys' fees in tax refund and deficiency
litigadon, and on several occasions such legislation was passed by the Senate.
Indeed, section 1212 of H.R. 10612 (Tax Reform Act of 1976) as reported by
the Senate Finance Committee and adopted by the Senate contained such a
provision (limited to fees not to exceed S10.000). This provision was, however.
deleted in conference. These actions indicate Senate recognition that the public
interest would be served by permitting reimbursement of prevailing parties in
tax litigation.

When the Government forces a taxpayer to incur litigation expenses to

Tr Lavw . Vol. 30. No. 4
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establish an absence of tax liability, it imposes on the taxpayer an economic
burden akin to the tax which the litigation establishes is not owed. While the tax
laws permit a form of indirect reimbursement for such expenses by allowing
them as deductions for federal income tax purposes, such reimbursement is only
partial and is limited to those taxpayers who itemize their deductions. The
increasing complexity of the tax laws and the dramatically rising costs of
litigation establish the desirability of legislation which would permit a prevailing
taxpayer to receive direct reimbursement of the costs of the litigation, including
reasonable attorneys' fees and expenses. This is particularly important in
smaller cases, where the costs of litigation might otherwise effectively prevent
the taxpayer from litigating his liability.

The Recommendation would eliminate the present uncertainty in the uac law
by specfically authorizing all courts having jurisdiction over tax deficiency,
refund and collection actions to award to the prevailing party (but not the
Government) the costs of such litigation, including reasonable attorneys' fees
and expenses.

In formulating the Recommendation, various policy questions were considered,
including those discussed below.

1. Costs of do Governme. The Recommendation would not authorize the
award of attorney' fees and expenses to the Government when it prevails in the
litigation. While arguments could be advanced to support uniform treatment, it
was concluded that the considerations which favor the award of costs to
prevailing taxpayers from the private sector do not support, at least to the same
extent, the award of costs to the Government to cover expenses incurred by it in
the course of administering the tax laws. This conclusion was based on several
considerations: (a) the Government is currently able to obtain a certain measure
of reimbursement through the imposition of the negligence penalty and, in
more severe cases, fraud and other penalties. where the taxpayer acts without
regard for established tax principles; (b) the taxpayer must generally bear the
burden of proving an absence of tax liability; (c) taxpayers are often forced to
litigate issues because of the "public interest" of the Government in establishing
principles of law which will apply to all taxpayers generally (e.g., the "prime
issue" list promulgated by the Office of Chief Counsel of the Internal Revenue
Service); and (d) the Government. as an institution with considerable financial
resources, possesses potentially disproportionate bargaining power resulting
from its ability to assume the financial burden of protracted litigation. The
Recommendation is also based on the conviction that taxpayers should not be
discouraged from having the Government's assertions of tax liability reviewed
by a court of law. The principle of affording a taxpayer his day in court, to
,essential to the maintenance of taxpayer confidence in the tax system, might be
seriously undermined if court review were effectively available only to those who
could (or would) assume the financial risk of being ordered to pay the
Governments costs if their position is not upheld.

2. Prewi~ng Party. The proposal would limit the award of costs, including
attorneys' fees and expenses, to the "prevailing party." In this respect, the
Recommendation follows the approach of similar acts of Congress in which the
award of such fees is authorized or mandated. While a determination of whether
a party is the "prevailing party" in tax litigation will occasionally require the
exercise of judicial discretion, the "prevailing party" concept is one with which

Tow Laqw. Vol. 30, No. 4
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the courts are now familiar. It ip therefore believed that the courts will be able
to apply the concept to tax litigation without significant difficulty.

3. Discrtionui Award. The Recommendation would authorize the courts to
award such costs in their discretion. This approach differs from other statutes
which mandate the award of such cosu, e.g., 7 U.S.C. I 499Q(b) (Perishable
Agricultural Commodities Act); iS U.S.C. # 1640(a) (Truth-in-Lending Act).
While the discretionary aspect of the Recommendation could result in an
uneven exercise of discretion by the courts, it nevertheless seems desirable.
Discretion will permit the court to take into account the extent to which the
taxpayer is the "prevailing party" in determining whether to award costs as well
as the amount to be awarded. It is intended that the discretion given should be
all-encompassing. The Recommendation therefore does not include guidelines,
restrictions, or other standards, on the assumption that the courts will exercise
their discretion in a manner generally consistent with their practices in applying
other federal legislation permitting similar reimbursement of such expenses.
The courts can be expected to consider, among other factors, the novelty of the
issues presented, the extent to which the taxpayer's position is based on decided
cases, rulings and other authorities, the extent to which the issues involve the
public interest (e.g., an effort by the Government to establish a principle of
general application), the taxpayer's financial status, the time required to litigate
the issues, and the magnitude of the taxpayer's expenses. It is not intended that
the court's discretion be exercised only in cases where alleged Government
"harassment" is indicated. Ste In reJoel Klin, Bankruptcy No. 16086-T (D.C.
Md., April 25, 1977).

4. Reasonable Attorneys' Fees. The Recommendation is similarly limited to
"reasonable" attorneys' fees and costs. The concept of reasonableness is now well
established in the courts, e.g., Johnson v. Georga Highway Express, Inc., 488 F.2d
714 (5th Cir. 1974), listing those factors which should be taken into account. The
inclusion of a flexible test of reasonableness seems desirable without addition of
*a limitation expressed as a specified dollar amount.

5. Adminisorative Coso. Consideration was given to expanding the Recommen-
dation to permit the award of costs incurred during the course of administrative
consideration of the case, in addition to the costs of subsequent litigation.
Persuasive arguments could be advanced to support such an expansion. It-is
possible that P.L. 94-559 might be interpreted to authorize the award of
administrative costs, as suggested by Senator Allen in remarks made after
enactment of that legislation. 123 Cong. Rec. S732 (daily ed. Jan. 14, 1977).
Nevertheless, it was concluded that the Recommendation should not be
expanded to include administrative costs because the effect might be to restrain

- the Government from exercising its legitimate functions of auditing returns,
requesting additional information, and, when appropriate, requiring that the
taxpayer establish the validity of the tax treatment ihn administraOve proceedings.
However, if the Government ultimately decides to force the taxpayer to litigate
the issue, the Government should be prepared to make the taxpayer whole for
the costs of litigation if the court determines that the position takem by the
Government is erroneous.

6. Other Types of Actions. The Recommendation is limited to tax deficiency,
refund and collection actions. Valid arguments could be advanced to support
extension of the Recommendation to all tax actions, such as declaratory

T a Lswer. Vol. SO. No. 4
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judgment actions in the Tax Court. Since reimbursement of costs in other
actions raises somewhat different considerations and policy judgments, and
since declaratory judgment actions in particular are new and untested, it was
concluded that the Recommendation should be confined to those actions where
the justification for reimbursement is strongest.

7. Unn .rc y Litigation. The objection most frequently raised to the award of
costs to successful litganu is that it encourages unnecessary litigation. It is
believed that the discretionary aspect of the award, together with the "prevailing
party" requirement, would satisfy any such objections.

8. Fairnes. The Recommendation would inject a much-needed element of
fairness into the administration of the tax laws at a time when taxpayers are
questioning, as never before, the fairness of the system. As Senator Bellmon
stated in support of similar legislation in the 94th Congress:

- Therefore, any action which the Congress can take to convince citi-
zens of this country that they are getting a fair shake in their dealings
with the IRS is greatly in the national interest. This amendment, when
passed, will correct one of the main complaints taxpayers have against
the present administration of the income tax; namely, that the IRS can
at its discretion use the power of the Internal Revenue Service to
oppress and harass taxpayers and that the taxpayer is helpless to
defend himself.against such a procedure without financial sacrifice.
122 Cong. Rec. S12,604 (daily ed. July 27, 1976).

Recommendation No. 1959.10, 12 TAx LAw ER 30 (1959), adopted by the
American Bar Association, 84 A.B.A. REP. 145 (1959), would require that costs
be awarded as a matter of right to "the prevailing party" in refund suits brought
in a federal district court or the Court of Claims. That recommendation is
limited to costs generally reimbursable in suits involving private litigants, which
would exclude attorneys' fees and expenses. Subsequent to the adoption of that
Recommendation, 28 U.S.C. 1 2412 was amended to permit a court to award
costs (excluding attorneys' fees and expenses) to the prevailing party even
though the litigation was against the Government. The present Recommenda-
tion goes beyond Recommendation No. 1959.10 in that it (1) extends the award
of costs to include attorneys' fees and expenses and (2) pertains to deficiency
proceedings in the Tax Court as well as refund actions. It also differs from
Recommendation No. 1959-10 in that it would authorize, not require, the award
of such costs.

No member of the originating committee or of the Council of the Section of
Taxation is known to have a material interest in the Recommendation by virtue
of a specific employment or engagement to obtain the result of the Recommen-
dation. It is recommended that the Recommendation be made applicable only to
cases filed after the date of its enactment in order that pending litigation not
be affected.
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PROPOSED STATUTORY LANGUAGE
RESOLVED that the Section of Taxation implement the foregoing by urging the follow.

ing amendmnts, or their equitalent in purpose and effect, on the proper committees of the
Congress:

Sec. I. Part I1 of subchapter C of ch ,pter 76 of the Internal Revenue Code is
amended by adding a neA section 7465 to read as follows (insert new matter in
italics):

SEC. 7463. AWARD OF COSTS.
(a) Iv GtsNsc.-.lu aney proceeding before the Tax Court for a'e redeurinagion

of a deficiency, the pretailing Pat, unlss the prevailing party is tMe Coinener,
may be auw*rded a judgmenfor costs to Oe same extent as is provided in section 2412 of
titk 28 of te United Stae Code for civil actions brought against the United Swaes.

(b) Juwer.-A judgmena for costs entered by the Tax Court under subsection
(a) in favor of tMe prevailing part shall be treated, for purposes of this subtitle, in the
same manner as an overpayment of tax. No intert shall be awarded with repet to any
judgmentfor Costs.
Sec. 2. Section 2412 of Tide 28 of the United States Code is amended to read

as follows (eliminate matter struck through, insert new matter in italics):
* 2412. Cost.

(a) Except as otherwise specifically provided by statute, a judgment for
costs, as enumerated in section 1920 of this tide '.., not..rc!_.i:g the r-. 2d
.r. of.. 2.o .rn:" , may be awarded to the prevailing party in any civil

action brought by or against the United States or any agency thereof or official
of the United States acting in his official capacity, in any court havi ngjurisdic.
tion of such action. Except as otherwise speiical/y provided, such costs shall not
include the fees and expenses of attorneys.

(b) It any civil action described in subsection (a) of this section for the collection or
recovery of any internal revenue tax, or of any penaloy or other sun under the internal
revenue laws, the judgment for cost awarded to the prevailing party may include
reasonable aUornep' fes and expense unless the prevailing party is Me United Sate,
or an agency thereof or official of te United States acting in his official capacity.

(e) A judgment for costs when taxed against the Government shall, in an
amount established by statute or court rule or order, be limited to reimbursing
in whole or in part the prevailing party for the costs incurred by him in the
litigation. Payment of ajudgment for costs shall be as provided in section 2414
and section 2517 of this title for the payment of judgments against the United
States.
Sec. S. The amendments made by sections I and 2 shall be effective with

respect to civil actions and proceedings for the redetermination of deficiencies
commenced after the date of the enactment thereof.

EXPLANATION OF PROPOSED STATUTORY LANGUAGE
The statutory language of the present Recommendation has been patterned

after the language of section 1212 of H.R. 10612 (Tax Reform Act of 1976) as
reported by the Senate Finance Committee and as approved by the Senate. It is
believed desirable that both the Internal Revenue Code and Title 28 of the
United States Code be amended, since the provisions would be applicable to
proceedings before both the United States Tax Court and the federal courts
subject to Title 28.

Conforming and clerical amendments have not been made.
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STATEMENT OF

STUART E. SEIGEL

Mr. Chairman and Members of the Subcommittees

I am pleased to have the opportunity to appear here today

to present my views on S. 1444, the proposed NTaxpayer Protection

and Reimbursement Act."

I am a partner in the Washington, D.C. law firm of

Williams and Connolly and am appearing in my individual capacity.

I have recently served as Chief Counsel for the Internal Revenue

Service and prior to that time have engaged in the private practice

of law and held positions with the Internal Revenue Service and

the Tax Legislative Counsel's Office of the Treasury Department.

The issue concerning the award of attorneys' fees to

prevailing taxpayers in civil tax litigation is of importance to

the public, the courts, and to tax administration. The availabil-

ity of this forum to interested persons and organizations should

contribute to a better understanding of the problems and to a more

effective and thoughtful legislative response.
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It is difficult to argue with the proposition that a

person who is put to legal expense by the unreasonable actions

of another should be reimbursed for the costs incurred .in defend-

ing the matter. Yet, the American judicial system has generally

not functioned in accord with that approach. The allowance of at-

torneys fees is the exception to the rule under our tradition.

This reflects a desire not to unduly encourage litigation by the

prospective recovery of attorneys' fees, and at the same time, not

to inhibit those with claims from prosecuting their causes of ac-

tion for fear of incurring large obligations to the other party

in the event they do not succeed.

This balanced approach has generally served our system

well. However, as in the case of any general rule, exceptions

will apply. Thus, several Federal statutes now provide for the

recovery of attorneys' fees in situations where the public interest

is served by affirmatively encouraging litigation; the so-called

"private attorneys general" cases.

In addressing the issue of awarding attorneys' fees in

tax cases,- I take the existing practice in Federal litigation gen-

erally as a point of departure, and approach the problem with the

belief that the policies underlying the American rule are generally

sound, but flexible enough to accommodate exceptions if justifica-

tion exists.

Federal taxation has a broad impact upon our citizens.

The reach of the income tax is pervasive. Participation in the
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system is involuntary in the sense that taxpayers are required by

law to report and pay their correct liability. An integral part

of the viability and success of the system is the confidence of

the American taxpayer in the fairness of the tax laws and in the

even-handed and impartial administration of the system by the

Internal Revenue Service.

Taxpayers should have accessibility to effective and fair

mechanisms to resolve their disputes with the Government. Where

the position of the Government is beyond the bounds of reasonable

administration of the law, it is appropriate to consider some sys-

tem of compensation for the legal costs involved in contesting the

unfounded position being asserted. This would serve several useful

purposes. First, it would enhance public confidence in the overall

fairness of the system. Second, it would remove financial barriers

to taxpayer assertion of legitimate grievances. Third, it could

have a salutary effect on the very few within Government who may

abuse their authority.

On the other hand, there are problems involved in re.-

sponding to that need, which must be carefully considered and

evaluated as a remedy is fashioned.

First, administration of the tax laws should strive to

treat similarly situated taxpayers uniformly. In peeking to attain

that objective, obstacles should not be created to the assertion

of positions taken in good faith by revenue officials which they

believe reasonably reflects the law and Congressional intent.
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Second, providing for awards of attorneys' fees in-

evitably creates collateral proceedings in the courts. Not only

would the court determine the jurisdictional, procedural, and sub-

stantive issues which may be involved in any litigation, but it

would then be required to proceed to a supplemental inquiry to

determine whether an award of attorneys' fees is approriate, and

if so, the amount to be granted. Courts already struggling with

increasing dockets should not be overburdened further with col-

lateral proceedings that are unnecessary. This is particularly

true in the case of Tax Court where the overwhelming majority of

the volume of civil tax disputes are lodged. The Tax Court's case-

load has been increasing dramatically in recent years and a system

which encouraged a large number of taxpayers to assert a claim

for reimbursement of attorneys' fees could impact adversely on the

court's continued ability to function efficiently and effectively.

Any program providing for an award of attorneys' fees in civil

tax litigation must, therefore, be structured to avoid creating

an incentive for habitual assertion of the claim.

A third objective should be to avoid creating an award

system which could operate to discourage settlements which tax-

payers would otherwise agree to, in the hope that further pursuit

of the proceedings would yield recovery of all or some portion of

attorneys' fees. The Service has, over the years, been able to

dispose of something on the order of 80 percent of disputed cases
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by settlement. Disincentives to fair and just settlements would

only increase administrative and judicial costs and burdens and

lead to negative impressions of the efficiency of the system.

Fourth, while there are undoubtedly cases in which Ser-

vice officials may act unreasonably* the nature of the tax system

is such that individuals may have a perception of unfairness that

may not be attributable to the actions of the Service, but rather

reflect dissatisfaction with the tax laws generally or the unease

and concern which taxpayers typically experience when subjected

to an IRS audit. Therefore, the standard against which awards

would be authorized should be articulated in a way that will be

responsive to legitimate cases and not authorize recovery in

situations where the Service's actions are appropriate, even

though determined ultimately to be incorrect.

Last, recognizing the problems inherent in striking a

balance between the need for appropriate measures of relief and

the risks that untoward disruption to existing procedures may

present, any program should be viewed as a first effort, subject

to review and evaluation to determine whether continuation as a

permanent part of the law is warranted and, if so, what modifi-

cations would strengthen the program.

With these guides in mind, I believe S. 1444 presents

a constructive approach to the problem. Although I have sug-

gestions to offer concerning some aspects of the bill, I believe
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it presents a positive framework for testing, in practice, the

actual need for legislation of this type in the tax area, and a

comparison of the benefits achieved to the costs and burdens

imposed.

For that reason I support the 4-year sunset provision of

the bill. A mechanism within the statute to require review and

re-evaluation is essential to fashioning an appropriate solution to

the problem. I would hope that, at the proper time, the intent of

that provision would be realized by a meaningful legislative recon-

sideration of the problem so that needed legislative actions can be

instituted without undue delay.

S. 1444 would authorize award of attorneys' fees if the

taxpayer prevails in the litigation and can establish that the posi-

tion of the Government was "reasonable.* Obviously, if the taxpayer

does not prevail in the litigation, it is clear that the Government

had reasonable cause for their actions and no basis would exist

for the recovery of legal costs.

However, conditioning recovery on a showing of "unreason-

ablenessw on the part of the Government may provide too imprecise

a standard to be susceptible to reasonably uniform application.

The term could be interpreted to include not only the propriety

of the Government's legal position, but any number of ancillary

matters, such as the manner In which the case was handled and the

Government's position presented. The critical question in this

regard, as I see it, is whether the Government had a reasonable
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basis in law for the position advanced in the case. That standard

would more effectively separate out the cases in which awards are

appropriate than the standard contained in the bill, and would provide

better guidance to courts in making determinations. Such an approach

would limit the inquiry to whether, under the law, the Service had

reasonable grounds to proceed, and would afford protection to tax-

payers from unsupported Government action, which is the objective

of the bill.

The $20,000 limitation on the maximum fees that can be

awarded seems higher than necessary to further the bill's objec-

tives. The maximum amount appears to be greater than the amount

of fees o.ne would anticipate would be ordinarily associated with

cases of the type the bill seeks primarily to assist -- taxpayers

faced with proposed liabilities that are small in relation to the

legal costs that would be incurred to defend or prosecute the case.

The prospect of too generous a recovery could be an incentive for

increased litigation. Recognizing this effort as an initial pro-

gram, a limitation of $10,000 would seemingly serve to provide an

appropriate level of relief in the types of situations to which

the bill is predominantly addressed, while avoiding the risk of

undue stimulus to litigate. The level of maximum recovery can

then be reevaluated in the light of actual experience in the

coming years.

In conclusion, a carefully drawn and balanced effort in

the attorneys' fee area would be an appropriate step to take at
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this time. Given the uncertainty of some of the effects that such

action might have on the administration of the tax system# I be-

lieve prudent limitations and useful guidelines should be sought

in the development of a final proposal, and that the effect of such

a proposal in actual practice will afford important guidance for

futurb action in this area.

I appreciate very much the attention And consideration

of the Subcommittee and would be pleased to answer any questions

you may have.

)
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staturent By
Jobmie M. hlteru

of Greenville, South Carolina

Our voluntary self-assessmet inoome tax system has served the

country well. If we are to continue a syste of government and govern-

smetal prgams, w mist keep that system wrking wo._That means that

tax-ayers goerafly must be treated equitably and fairly by the Internal

avenue Servioe and the Department of Justioe in the adinistration of the

internal revenue laws. It is the intention of those sponsoring S.1444 to

strengthen our system by providing for payment of reasonable oourt costs

to taxpayers vho previl against the United States in certain cases.

(2) S.1444

7his legislation wuld authorize a court - Tax court, Court of

Claims, United States District ourt - to award a judgmet for reasonable

costs incurred in the civil action or proceeding brought by or against

the tited States for the det-minati.n, collection, or refund of tax,

interest, or penalty under our internal re laws. Te award may not
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weed $20,000.00 for any one civil action or proceeding. 7b qualify for

swh an ard, the taxpayer must prevail over the United States and must

establish that the position of the Lnited States in the civil action or

procee Pding Was resabe

(3) Oomwnts

One can hardly arque against mklng a taxpayer whole when he or

she must litigate to achieve that to which he or she is entitled. That

being so, we should favor provision for reasonable court costs when a taxpayer

prevails in tax litigation. Nevertheless, in asking provision for that we

should recognize that -

(a) 7he possibility of recovering court costs will encourage

additional tax litigation; and

(b) Failure to receive awards to cer court costs will spam
new litigation.

In addition, if enacted as introduced, S.1444 will engender

animosity and contempt between taxpayers and governmt agencies. To

qualify for an award under S.1444, a taxpayer must establish "that the posi-
tion of the United States in the civil action or proceeding was unreasonable."

Sec. 7430(c) (2) (b). ESem though in practically all cases it will be

virtually possible to establish that fact, the charges and counter-

d~ares nevertheless will poison the azmeptxe, breed animosity and

cant"Fpt, and further burden the courts with a new and very difficult- issue.
Actually, the requirement that the taxpayer establish

ress on the part of the United States uay render the legislation virblly
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mningless. Only in very rae oases will taoqayer be able to establish

uuasonableness. "me solution to that problem, is to provide for awarding

reasonable court costs when the tMwayer is sustained as to all or sub-

stantially all of the amnt or the issue or issues in controversy.

Awarding osts to taxpayers will be costly. Before enacting

legislation to award costs, OCgress should face up to that and!?qid

whther it is prepared to authorize another costly program. And, I

respectfully submit that payment of awards should not be made out of the

anPriaticns of the agency conduting the civil action of proceeding.

Payment should be out of the general funds. Its potential awards might

aggregate so much that an agency uld be strafed in the perform= of

its assigned responsibilities. If the awards program is worthy of enact-

ment, then Cngress should provide the funds with which to make it effective.

It should not take those funds from the agencies involved.

(4) Ooclusion

Based on sy experience at and exposure to the Internal Revenue

Service and the Department of Justice, I am convinced of to things:

(a) In substantially all cases, the IM and the Department

act reasonably; and

(b) In rare cases they do act unreasonably.

If Congress is to initiate a program based on unreasonable action, are

there not better ways to achieve the gal than an awards program? No

govenunt. agency should act unreasonably. Would not an ade te over-

sight program by the Joint Ommxittee on Internal Pevenue solve the

problem? O courts already have more litigatio than they can process
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prWtly. I question the aow~im of intensifying that problem by a&Uzn
a wy difficult ise to be litigated. And I serously question the

wie* of breeding arg ents as to the rsonablmas of auence of gmen-

rant. I r.sectfaly suggest that w ought to direct t1iee agencies to

act reasonably an then by adequate oversight see that they do.

Senator BAucus. The committee will recess for 10 to 15 minutes.
SA brief recess was taken.]
Senator BAUCUS. The subcommittee will come to order.
Our next panel will include Daniel Lewolt, executive director,

National Taxpayers Legal Fund, accompanied by Philip and Susan
Long.

Second, John Fitch, director of government affairs, National So-
ciety of Public Accountants.

Third, Edwin Davis who is representing CPA's.
I want to thank the panel for waiting. It has been somewhat of a

long afternoon and I apologize for the disruptions occasioned by the
voting.

You have been very patient. I do thank you very much for
attending.

We will begin first with Mr. Lewolt.

STATEMENT OF DANIEL LEWOLT, EXECUTIVE DIRECTOR,
NATIONAL TAXPAYERS LEGAL FUND

Mr. LEWOLT. I appreciate the opportunity to appear here today to
present the views of the National Taxpayers' Legal Fund on this
bill. We exist to help insure that citizens are treated fairly by
Government agencies and we find that our major. complaints come
from people involved with the Internal Revenue Service.

We find difficulty in trying to locate attorneys for these people,
attorneys willing and competent to represent the taxpayer through
the administrative level proceedings and in court.

One reason for this is the perception on the part of many law-
yers that the IRS is a force too powerful and threatening to be
reckoned with. Another major cause of attorney reluctance to rep-
resent taxpayers is the great cost of litigation in the tax area from
the first level administrative conference on up.

The final version of the Taxpayers Protection and Reimburse-
ment Act should provide a strong assurance of attorney fee awards
to prevailing taxpayers in conflicts with the Government. Other-
wise, it will not serve to stimulate a pro bono public spirited
attitude that is sadly lacking in the legal profession toward taxpay-
ers in need.

With the subcommittee's permission, we will submit a written
analysis of the bill so we do not take up time going into detail now.

I would like to mention one thing in regard to the comment
made by several panel members about the excessive litigation that
would arise if this bill is passed. I think that taxpayers will also be
risking a great deal in bringing the proceedings further in making
a determination of whether the IRS was acting reasonably. This,
itself, will be a deterrent against excessive litigation.

49-9680 - 7g -- 9
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If this bill is to be effective, It will have to apply to administra-
tive proceedings. Most of the cases we hear of are settled before the
case ever reaches court.
f-We-caution against too much reliance on this legislation alone to

foster needed improvements in the unequal relationship between
the system and those who finance it. Radical changes are necessary
not only to provide a clear avenue of justice in tax cases but also to
prove to an increasingly cynical public that this Government is
truly interested in restoring and protecting constitutional rights.

Now, I am privileged to introduce two taxpayers from the State
of Washington. They have valuable testimony supporting the mo-
tives of this bill.

Susan Long, to my left, is a visiting scholar at the Bureau of
Social Science Research in Washington, D.C. She has a National
Science Foundation grant and supplemental funding from the U.S.
Department of Justice Law Enforcement Assistance Administra-
tion, to conduct a study of IRS tax enforcement. She is also a
research associate on an LEAA funded project on data sources of
white collar crime including 30 agencies, including the IRS.

Her previous research has included analyses of FBI criminal
history, effectiveness of programs treating Federal offenders, and
theF methodology for testing the deterrent effect of law enforcement
actions.

Philip Long, also to my left, is a businessman in Seattle, Wash.
In 1969, the family business of building, selling, and renting du-
plexes was audited by the IRS. Audit officials, alleging 33 separate

-ctints, demanded substantial additional taxes. Further, in an ef-
fort to force him to agree not to contest these clouded claims, IRS
threatened him with a jeopardy assessment.

Although unable to afford an attorney, the Longs ultimately
-prevailed in court on each of the IRS 33 charges. After nearly 9
years of time and effort and expense, the U.S. Court of Appeals for
the Ninth Circuit ruled in December 1977, that IRS had been
clearly erroneous and that the business had never owed IRS an
additional dime in taxes.

Without further delay, Susan Long.
Thank you.
Senator BAUCUS. We are happy to have you here.

STATEMENT OF SUSAN B. LONG
Ms. LONG. Thank you very much.
I am happy and pleased to present my views concerning Senate

1444, along with my husband, Philip Long. We appear here individ-
ually, in our individual capacities, and not as representatives of
any organizational group or business.

We have a prepared statement which, as I understand it, will be
included as part of the record.

I will not attempt, given the lateness of this hour, to cover all
the points. However, there is one major point.

Senator BAucus. Excuse me. We have a decision to make here.
The bell rang again which means either we succinctly get

through the points here and conclude the hearing in about 8 min-
utes or, if you have testimony which you want to present, we can
continue-that is perfectly fine with me. I do not want to inhibit
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you in any way whatsoever, I will come back and begin again in
about 15 minutes-after staying here a few minutes more-and
continue the hearings as long as you wish.

It is entirely up to the panel. Your statements will be included in
the record.

I just want you to know if you have to leave this afternoon, we
will conclude the hearing quickly, but if you have a statement you
want to make orally, I will come back.

Ms. LoNG. If one of the other persons has to leave we would be
glad to let them talk now, and I would like to come back afterward.

Senator BAUCUS. Fine.
Ms. LONG. Would somebody like to talk first? We will turn it

over to somebody else.
Senator BAUCUS. Does anybody on the panel wish to make a

short statement at this point?
Fine. Mrs. Long, why don't you proceed.
Ms. LoNG. What I want to emphasize is the great need that

exists today for some remedy for the taxpayers who wish to contest
an IRS action. Lots of mention has been made today of the so-
called horror stories of taxpayers treated improperly by IRS. The
suggestion was that they were the exception, and not a significant
number out there in America.

The University of Michigan conducted a survey of the population
of the United States concerning their dealings with Government.
That report, published in 1975, concluded that nationwide, people
reported having more problems with Government income tax offi-
cials than any other Government officials.

We get many calls, letters, and other communications from tax-
payers who are in the midst of having difficulty with the IRS.-They
are very unhappy taxpayers.

We try to tell them what some of their options may be-adminis-
tratively, in the courts-and where they may get additional infor-
mation. But we always have to ask them, not first, are you right,
how good is your case, but how much money is at stake. Because
the overriding decision they must make is how much is justice to
them worth.

In the vast majority of cases, it is simply cheaper to pay up and
shut up. I believe the settlement figures that have been quoted
today as well as the small proportion of cases taken on administra-
tive appeal represent, in part, the cost barrier. Today even an
administrative appeal is expensive.

In most cases, those costs are going to exceed the actual amount
of money at stake.

I also would like to bring out that the picture of IRS treatment is
somewhat different when talking about treatment that well-repre-
sented taxpayers may receive as contrasted to unrepresented tax-
payer s.

Wen you speak to tax attorneys or CPA's who have represented
clients, they, on the whole, may get one kind of treatment from
IRS while the unrepresented taxpayer receives another form of
treatment. We have found-

Senator BAUcus. How do you distinguish between the treat-
ments?
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other officials are much more willing to tell taxpayers that the law
requires such and so when, in fact, the law does not require such
a so, to threaten them, to try to get them to do what they want
to do by using their power, and by using the taxpayer's ignorance
of the law. Ai a result, because of threats -or misrepresentation,
many taxpayers simply give in. b is v

That Is why this law, this proposed bill, is very important in
taking some small step in providing some remedy.

However, we see there:is a big problem in terms of how actually
this remedy would, in fact, be. Because of the heavy burden placed
upon the taxpayer, a taxpayer must not only prevail by winning all
but an insignificant proportion, but show that IRS has acted unrea-
sonably,.

This is a heavy standard to bear in terms of proof.
As to standards, we would suggest that alternative legislation

discussed today, or bills pen"n in the House which we referred to
in our prepared statement, that rely on a different prevailing
standard would provide more adequate relief to taxpayers.

Should the requirement that IRS act unreasonably remain before
the award is made, at least the burden should be shifted to the
Government at this point. Since the Government is, in almost
exclusive control of the facts as to why it took this particular
action, it should, therefore, bear -the burden of proof at this junc-
ture in the case.

Senator BAUCUS. Thank you very much.. We will recess for 10
minutes.

LA brief recess was taken.]
nator BAucus. Mrs. Long, were you finished?

Ms. LoNG. Yes.

STATEMENT OF PHILIP LONG
Mr. LoNG. I am probably the only taxpayer here who has been

through the mill and I would like to point out a couple of little
things. I did not hear one of the lawyers here mention the term"hazards of litigation." In internal documents of the Internal Reve-
nue Service when they are training their people, they quite often
use the term "hazards of litigation.' They also use the term "nui-
sance settlements."

A nuisance settlement is where they settle for 5 or 10 percent on
the dollar.

We feel that where you had to tell a person that you owe $10,000
and you pa $1,000, those are the kinds of cases where if you had a
lawyer or threatened to have a lawyer, IRS would step back up and
you would not pay anything.

We have given quite a number of talks to various organizations
including Rttary Clubs and Kiwanis Clubs and what have you.
also ran for Lieutenant Governor in the State of Washington and
won the Republican nomination. I got 400,000 votes and I only
spent 1,000 in my campaign fund.

ButItalked to a lot of people and one of the things I asked was
how many people in this audience have had problems with the
Internal Revenue--because the only ticket I- ran on, I wanted to do
something about Government.
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And I wuiild say if it were a business group, over half of the
people would raise their hands that they had had audits by theInternal Revenue Service.

1When I talked to those people individually afterward, I would
say that at least half of them aid that they felt they were unfairly
treated in one way or the other.

Either they were threatened or coerced. Maybe they did not pay
a dime, but they did not feel that they were handled like they
should be-as a person who makes a reasonable effort to get along
with the system. If you are audited, the auditors should treat you
as if you made a reasonable effort, and that is the whole point of
what is wrong with the Internal Revenue Service.

You talk about oversight. We have been to the schools where
they train the agents. The agents are trained under a quota sys-
tem-they do not call it a quota anymore; it is called the norm or a
goal. Your promotions are based on how many dollars of claims
you generate a year.

Now, if you have a system where the head of the school in San
Francisco-whom I talked to for 2 hours. He said 99 percent of the
people cheat on their income tax; our job is to draw them into line.

I will just close with the little comment that there was one on
their staff, a young woman about 18 years old, who had worked
there 2 or 3 months. She said, "Do you hate me?" I said, "I do not
hate you." But she was taught that if you worked for the IRS as
one of their field people, people will hate you, because tax collec-
tors are hated.

But I have talked to people in the State of Oregon who have been
audited by the agents for the State and those agents are instructed
to make just as much effort to get a refund as an additional tax.
They help them to understand the tax system.

The basic business of over half of the personnel in IRS is not to
make taxes work better, but to generate additional revenue. That
is the main area that is the big problem-audit compliance, which
represents over half of the personnel, is out there to generate
additional revenue.

I will close with that. I hope this bill will make it possible for the
Joe Doaks who has the hle with the Internal Revenue Service to
get better legal representation and obtain a fair shake.

Thank you very much.
Senator BAUCS. Mr. Long, could you or your wife at this Point

briefly summarize your legal battles with the IRS? Give us a little
flavor.

Mr. LONG. In our own personal tax case, we won on all 33 issues.
We got a $146 refund. They charged us $38,000 and they upped it
to $42,000. We ended up winning on every issue and than we have
won on nine freedom of information cases. We took the first free-
dom of information case against the IRS in 1972. We were the first
ones to win that and we got some national publicity because of
that.

Senator BAUCUS. What was the basis of your freedom of informa-
tion suits?

Ms. LONG. Really, the origin of explaining what happened, why-
some things happened, goes back- to the original audit. After the
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audit, there was-we did not realize what it was called. It was
called a closing conference ard they wanted to close it.

This conference was with the agent, and the agent brought along
his supervisor, unannounced, to the CPA firm that makes out toe
business returns. They were not getting anywhere as they dis-
cussed things back andforth. This was before any specific pieces of
paper had been sent to my husband regarding the audit.

They wanted Phil to 11l out and sign some forms aging to
what had been discussed. He felt that the taxes, as far as he knew,
had be correctly filled out and did not wish to sign them. He
said, t this was the American system, he was perfectly
happy to have this go to .court and have a jury decide and abide by
whatever the jury decided.,"'

In response to that, the supervisor threatened Phil with a jeop-
ardy assessment. We were stupid enough not to really know what a
jeopardy assessment was. But we rtiy found out very quickly
and we saw the awesome powers of the IRS in the jeopardy assess-
ment area. This was before the change in the 1976 Tax Reform Act.
Virtually you had no judicial remedy, period. They could just seize
everything with no court review and you were stuck. It did not
matter whether you owed anything. w

We had this sudden thirst for knowledge. One of the things we
wished to see were administrative rules and procedures that the
IRS went by as well as statistics regarding the outcome of different
procedures.

We were not successful in getting those. We could not get them.
We went through the administrative appeals procedures. It took
ab6ut a year. We got nothing. We decided the next taxpayer would
have exactly the same problem, so as a result, we took IRS to court
hoping -to break loose the Internal Revenue Manual and we won
that case, the freedom of information case on that. Those manuals
are now public and published by CCH and made available.

Second, regarding statistics concerning IRS enforcement actions.
Senator BAucus. Thank you very much.
The next witness is Mr. Davis. Mr. Davis?

STATEMENT OF EDWIN I. DAVIS, CPA
Mr. DAVS. Mr. Chairman, I appreciate the opportunity of ap-

pearing before this subcommittee to try to briefly give a summary
of my views on the pending legislation, S. 1444. I would like to say
one thing, by way of clarifying my position.

I am appearing merely as a practicing CPA rather than as
representing any professional society.

We agreed all around the table today, I think, the people who
have been here before us and the people who are here now, that for
the most part, taxpayers are treated fairly by the Internal Revenue
Service. -I know in many instances where they lean over backward
to get the middle-of-the-road answer.

Other people do have some problems.
It is a huge, massive system. You cannot eliminate all the prob-

lems and satisfy everybody's requirements. It is a very complex
arem

I Would, however, have, some suggestion for improving, or some
goals fWimproving, the system tlat we now have.
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First, as a matter of demonstrable fairness to the taxpayers, the
Government should permit recovery of costs of successfl defenses
against 1RS claims and in summary, also, the amount of these
awards and the entitlement question should be decided by the
courts.

Our stem believes in the impartiality and integrity of the
courts. This also would bring about what we think of as an inter-
nal, or independent, check and balance on the fairness of the IRS
treatment, and this would be an important automatic procedure
which has been discussed here today.

With respect to S. 1444, I support the primary thrust-namely,
the recovery of costs of successful defense against the IRS claims
under certain circumstances. I have concern about certain portions
of the operations of the bill.

No. 1, the $20,000 limit on cost recovery for the taxpayers could
itself be unfair. The Government is not limited to $20,000 in simi-
lar costs.

The Government has available its counsel, its engineers, all of its
professional auditing agents, and -so forth. The taxpayer should be
placed on an equal footing with them, maybe having as a limita-
tion a cost award not in excess of an amount spent by the Govern-
ment.

No. 2, under the present bill on counsel fees, only counsel fees
and costs may be recovered. I personally have worked with legal
counsel in tax litigation. If the question is a sophisticated one, if it
is complicated, counsel needs the support of other professionals,
CPA's, engineers, if it is an evaluation question, appraisers if it is
an estate tax question; expert testimony possibly from physicians
or many professional people.

This should be covered in some way.
No. 3, the operation of the rule requiring the taxpayer to prevail

as to all but an insignificant part of a case is unclear. It is just
unclear as to what it means.

In my opinion, it is a rather difficult thing to administer and
would put an additional burden on the taxpayer.

Again, this seems a little unnecessary because no recovery
should be permitted except in the sound discretion of the Federal
court.

Next, with respect to the life of the bill, I believe in its present
form it will disappear after 4 years. I have talked to many of my
lawyer friends who litigate tax cases all the time. I have kept up
with some of them. I know the load on the courts nowadays. It is
absolutely-it is a heavy burden.

My point is that within a period of 4 years it is questionable
whether or not many cases could be litigated and adudicated so as
to form a pattern for analysis of the justification of the program or
whether the program should be changed.

Now we also have the rule requiring the taxpayer to prove that
the Government was unreasonable and that, I believe, is unclear.
The definition of unreasonable is somewhat in an area that the
court might not entertain the action in the first place.

Now, the question of administrative remedies has come up here
today, whether or not people should exhaust their administrative
remedies. I think possibly there may be a solution: provide that
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adnistrative remedy pursuit expenses be reimbursed to the tax-
payer on some basi&'

in ISM"r, I believe that -S. 1444 represents progress toward
assuring a fundamental fairness to taxpayers. The fundamental
fairness is necessary to the integrity and effective function of the
self-aaement system. That is the most important thing to note in
the whole purpose of what this subcommittee is trying to do.

Mr. Chairman, I thank you very much, Mr. Davis.
Mr. Fitch?

STATEMENT OF JOHN H. FITCH, JR., DIRECTOR OF GOVERN.
MENT AFFAIRS, NATIONAL SOCIETY OF PUBLIC ACCOUNT.
ANTS
Mr. FrrCH. One of the benefits of going last is that you can say

that everything that has been said before you agree with in some
form or another. However, I think there are some points that I
would like to emphasize on the part of the National Society of
Public Accountants.

First of all, I would like to tell you that NSPA is an individual
membership professional association made up of 17,000 small inde-
pendent accountants that provide auditing, accounting, tax, and
management advisory services to 10 million taxpaying clients, and
3 million of those are small businesses.

We strongly support the intent and the effect of the legislation.
As a soe.eta, whose membership provides tax advice and consulta-
tion to individual as well as corporate taxpayers, we are keenly
aware of and have experienced the frustration of one who lacks the
financial resources to challenge an arbitary and unreasonable posi-
tion taken by the IRS.

The spect, of unlimited legal and financial resources is con-
stantly raised and used as a lever by IRS to force the individual or
small business taxpayer into a settlement on terms most favorable
to the Government rather than in the best interest of justice.

I am not saying that those two are mutually exclusive, but in
some cases, they seem to be.

I think S. 1444 is similar to the intervenor programs that are
currently in existence in Federal agencies like the FTC, and in
relpuatory reform legislation before the Senate for consideration. I
think from that standpoint it is a good way to provide some sort of
test of the tax laws and the reasonableness of their interpretation
by the IRS.

What seems to have been lacking in testimony today is the effect
these kinds of regulations have on small business. We f'md that
small business has been burdened particularly with paperwork,
increasing costs and general frustration with seemingly frivilous
regulations and guidelines.

More importantly, the small business community has found itself
the object of increasing abuse by regulatory agencies that use their
statutory authority to seek ruling against small firms which, un-
like the large corporations. do not have .adequate resource to
sustain a protracted legal battle with the Government.

This statutory abuse by certain agencies not only establishes
precedents for rulings against larger firms, but builds the batting
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averages of the agency to justify its very existence and additional
appropriations from Congress.

Thus, the agency, its staff and the regulatory process are further
entrenched in the Government.

While S. 1444 relates specifically to tax cases, the tax laws seri-
ously impact on small business and any arbitrary or unreasonable
interpretation, ruling, et cetera, by IRS can have a disastrous effect
on a small business.

Specifically, NSPA supports the prevailing party concept of S.
1444. However, we have some reservations about the burden placed
upon the prevailing party to establish that the position of the-
Government was unreasonable. We can envision the litigation of a
fact situation turning on the reasonableness or unreasonableness of
a Government position rather than on the merits and facts of the
case.

NSPA suggests that unreasonableness be a part of the evidence
presented to substantiate the position of a taxpayer or a factual
issue, but it should not be controlling in determining whether or
not costs and attorney's fees are to be awarded. The fact that the
taxpayer prevailed should be sufficient.

NSPA also notes the absence of any reference to expert witness
fees as being a reasonable court cost. In many cases brought before
the Tax Court or the U.S. district courts, the attorney for the
taxpayer relies heavily on the expert testimony of the accountant
or tax expert who advised the taxpayer, prepared his or her return
or would serve as one who interprets a tax ruling, regulation or
law reasonably, but not in the same manner as IRS. These experts
are expensive but are a necessary and in many cases a crucial
aspect of the taxpayer's case. Therefore, NSPA recommends that
the bill specifically include a provision relating to the fees of expert
witnesses of this nature.

Since some of our members are authorized to represent taxpay-
ers before IRS and the Tax Court, we are pleased to see that the
definition of attorney's fees includes their services in their capacity
as an advocate for a taxpayer.

NSPA has some reservation about the increase in the budget of
IRS if S. 1444 becomes law; however, we believe that the direct
benefit to the taxpayer and small business in the form of reim-
bursement for their litigation expenses as well as the indirect
benefit of forcing IRS to carefully evaluate the merits and reason-
ableness of their positions on tax matters far outweigh the costs
and will provide a fairer, more equitable administration of the tax
laws.

In this regard, NSPA would like to point out that while S. 1444
does not pertain to administrative proceedings, those proceedings
can be as costly as court litigation and, the factors in deciding to
administratively appeal an IRS decision are similar if not identical
to those relating to filing a court action. It is not necessarily our
position that S. 1444 be amended to include administrative proceed-
rngs; however, it is our intention to bring out the fact that most
cases challenging an IRS position on a matter take place at the
administative level and that is where IRS exerts its greatest influ-
ence and pressure. While it is hoped that S. 1444, if enacted, would
have some positive effect on the IRS in the administrative arena,
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further attention similar to S. 1444 should be focused. in -that
direction.

Finally, NSPA* supports the sunset provision of S. 1444, however,
we believe the dates suggested by the legislation are unrealistic.
The budgets for those future fiscal years will have already beeh
determined when the. bil is and those cases currently in
litigation should notnecesa y reap a windfall from S. 1444 at the
expense of IRS who would be unnecessarily penalized because the
rules of the game were changed after it began.

In conclusion, the National Society of Public Accountants be.
lieves that legislation providing for the payment of attorneys fees
to individuals and small businesses prevailing'in civil tax cases
against the TS is a first step toward restraining arbitrary re ula-
tory proceedings. Since many cases result from a bureaucratic or
administrative denial of justice to those unable to afford the ex-
traordinary legal costs involved, legislation providing for an attor-
ney fee reimbursement would restore to those abused their right to
seek legal redress for damages done.

Thank you for the opportunity to present our views on this
legislation.

Senator BAUCUB. Thank you very much, Mr. Fitch.
I want to tell you I agree with you that one of the basic problems

facing small business today is the paperwork and all the proce-
dures that small businessmen have to put up with in dealing with
IRS and other agencies-certainly as compared with larger enti-
ties. That is the kind of problem I am going to be addressing in
subsequent legislation.

I agree that it is a whole separate question that has to be
addressed. It is a bit difficult to address it in this particular legisla-
tion.

One thing intrigued me. You seemed to say that whenever a
taxpayer prevails, then automatically, in your judgment, that tax-
payer should be awarded attorneys' fees. I am wondering if that is
a- bit fair, really.

It seems to me an argument may be made that when two parties
legitimately and reasonably are unable to resolve their problems,
even though one party is a taxpayer and the other party is Uncle
Sam, that when each position is reasonable in sum and it is just a
matter of trying to resolve which party is right, then in those cases
by definition there is no harassment. The Government is acting
reasonably, et cetera. I am wondering whether in those cases you
think the taxpayer who prevails should necessarily be awarded
attorney' fe and costs.

Mr. FC: I think primarily in litigation not involving the Gov-
errment, in most cases the litigants are-I would venture to say-
relatively equal. in their ability to fund the litigation, I think that
when you litigate against the Federal Government, particularly
from an individual standpoint or a small businessman's standpoint
there is no financial parity therefore their cause-and I disagree
with previous testimony-should be rewarded if they prevail.

. 'I do not think the reasonableness or unreasonableness Govern-
ment acts should be the test. I am not saying it should not be a
part of the burden of proof. I am saying that it should not be the
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controlling test to determine the awarding of attorney's fees or
other court costs.

Senator BAucus. As I understand it, you think court costs, in-
cluding attorney's fees, should be awarded automatically if the
taxpayer prevails?

;. FrWs. Yes.
Senator BAUCUS. Unreasonableness is irrelevant?
Mr. FrCH. Basically.
Senator BAUCUS. Do other members of the panel agree?
Mr. LzWOLT. We were complaining about overcrowded courts. It

may take as long to determine whether the IRS is acting reason-
ably as it took to determine the original tax matter if the whole
sphere of evidence is taken into consideration.

Senator BAucus. Does anyone on the panel disagree with that
position?

Yes, sir?
Mr. DAvIS. Mr. Chairman, I disagree with that. Basically, I think

we all agree that a tax case, or the administration of th tax laws,
is a different segment of Government and I think, again, that the
award of the fee should be left in the discretion of the court once it
is justified. I do not think it should be an automatic thing.

The Internal Revenue Service has certain authority and respon-
sibility legally to do their work and in doing it they are ing to
have controversies that arise. I think the taxpayer would esatis-
fied if he won his case, dollar for dollar, but if the court reviewed
the circumstances and said, yes, Mr. Taxpayer, that is fine. We
hate to see you pay out the money, but this Internal Revenue
agent, the Chief Counsel's office or the Justice Department, they
did exactly what they were supposed to do under the law. They
thought they were doipig what was right, and you are not entitled
to any costs.

Senator BAUCUS. I take it, sir, that you would be more agreeable
to placing the burden of proof on the Government to show that it
was not acting unreasonably. Is that correct?

Mr. DAVIS. I am a layman, as far as the law is concerned.
Senator BAUCUS. Under the bill as presently drafted, the prevail-

ing taxpayer must show, since he has the burden of proof, that the
Government was acting unreasonably. Some people argue, the Sen-
ators earlier this afternoon for example, that the burden should be
shifted, once the taxpayer prevails on the substantive issues, to the
Government to show that the Government was not acting unrea-
sonably-that such a shift would enhance the likelihood of prevail-
ing taxpayers being reimbursed for attorney's fees.

Youdo not have any view on that? •
Mr. DAvis. I heard the testimony. It is a layman's view. I do not

think the burden should be shifted. I think the burden should stay
where it is. It is just an extra step in the proceeding.

Senator BAucus. What about additional expert fees, like engi-
neering cots, CPA costs, et cetera? Basically some of you suggested
that those should be included as reimbursable' costs.

I am "wondering, is it the normal course-let's confine it only to
judicial proceedings, not administrative proceedings-in judicial
proceedings, what are additional fees of this nature?

Ca .any of you give me any idea of how much is involved here?
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Mr. LONG. In our own particular case, we could probably not
Justify any of our costs by any definition by experts because we
spent them in unusual and unique ways, and I think in a big
percentage of the tax cases, there is probably half the expenses at
least that the taxpayer puts out that you would not recover.

Ms. LoNo. The definition of costs presently in title 28 that this
bill is amending is rather- narrow. They are not out-of-pocket ex-
penses. They are specific categories.

Senator BAucus. Right.
How much would engineering fees, expert witnesses-
Ms. LO.. The could be very, very substantial, if you have to fly

somebody in. Often, you have to consult with them in the first
place. They have to review the record. We believe that the $20,000
limit is really too low of a limit in recognition of the actual costs of
litigation.

Senator BAucus. The thing that struck me as a little odd-
maybe I am naive-is that the panel that preceded you included
practicing tax attorneys who felt that perhaps we are giving tax-
payers a little too much here. The general tone of the testimony
seeined that well, perhaps the bill makes sense, but maybe it is
going to encourage too many taxpayers to claim attorneys' fees and
so forth; whereas the general tone of your testimony, this entire
panel's, is in the opposite direction.

Why is it, in your judgment, that tax attorneys tend to feel that
the b might be going a little bit too far?

Mr. LBWOLT. I do not think they want to see competition from
public-spirited attorneys. Most of our calls are from small business-
men and from retired people which involve large amounts of
money, but they cannot find these -lre law firms to represent
them. I think if this bill was passed it would encourage young

-attorneys, perhaps inexperienced, to get the expertise they need to
defend these people and, in turn, they would be providing competi-
tion for the establishment.

I also think that -tax attorneys are well-established, certainly
work hand-in-hand with the Internal Revenue Service, and have, to
some extent, an interest in protecting the status quo.

Senator BAUCUs. I wonder if some of you could also help me a
little bit by describing a typical audit process. I am trying to get a
feel for the various steps that are involved, looking towa at
what administrative step the bill should be amended to include feesand costs for administrative proceedings.

It seems to me, certainly, that the IRS, sends the first letter.
Ma&b that is not the appropriate administrative step.

d you give me a sense of what the various steps are before,
andmcluding going to court?

Mr. Loo. I might point out statistically-I am a nut on statis-
tics, and so is Sue-they said there were only 1,000 cases last year
in the Tax Court and only about 100 of those actually won, and if
you Pay $20,000 to'those 104 cases, you would only be pay out a
* m num of $2 million. If you had twice as many, a mximum of
$4 million.

So actually if one of the points that you have to do is n the
case, there are only going to be 200 or 800 of them per year for the
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next 8 or 4 years, because I do not think the inertia of the legalprofession to swing over into this area will change it.
Senator BAUCUS. Could one of you outline the various steps in

the administrative procedures, please? Someone who has some ex-
perience?

Mr. LONO. You start off with the audit, then you have the
district conference, sometimes technical advice, and the appellate
conference. Then you go through your pretrial conferences, stipula-,
tion conference, and then go to trial in Tax Court.

Senator BAUCUS. Could somebody add a little?
Ms. LoNG. The appeals procedure was changed last fall. You used

to have two levels of appeal, a district and appellate conference
level. It has been consolidated to one level.

Basically in most casos, there is an audit. There is an attempt to
get the taxpayer to ap-ee to it at some point. If the taxpayer does
not agree, they get wlwt is known as the 30-day letter. That gives
them an opportunity to seek an administrative appeal.

If they do not appeal it, then they will get a statutory-notice.
Then they have 90 days to file in the Tax Court or that money is
assessed. If they wish to seek review in the district court or the
Court of Claims, they have to pay the entire amount that is in-
volved, then file an administrative claim for refund. If that is
denied, or, I believe, if 6 months go by, then they can file in the
district court or the Court of Claims.

Senator BAucus. At what level do you think it makes sense to
provide for administrative costs?

Ms. LONG. There is a sharp demarcation. There is an administra-
tive appeal within the IRS. It would be logical to extend it to that
level during the appeals process, the contesting, once IRS has
issued a formal finding. However, most taxpayers give in and do
not even get a 30-day letter. They just agree to it, with IRS's
action.

Perhaps it would be helpful, therefore, for a taxpayer to be
aware clearly of their rights before they gave into it-to be sure
that they were aware that they had this opportunity of administra-
tive appeal and that costs were not a barrier once provisions for
recovery of expenses were made in that area.
* Mr. FrrCH. I would like to speak to that for a moment.

It has been the experience of our members,- maybe Mr. Davis
could amplify on that, who have clients, individual or small busi-
ness clients, who as soon as they get their first notice that they are
going to be audited by IRS immediately turn it over to their
accountant or turn it over to their attorney to handle it from there
on.

So the clock starts ticking in terms of expenses right there. They
are being charged for the time it takes that accountant or that
attorney to contact IRS, to set up the interview, to be there when
the audit is conducted, to do all the mechanical things involve& in
the audit, even before it gets to any kind of stagM the early issues
and discussing possible settlements or were they go from there.

So I think that from the time the letter is received by the
taxpayer, that is when the clock starts as far as our people are
COUC4001d
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Senator BAUCUS. Let me ask a basic question of everybody. What
are your experiences?

You already discussed this to some degree, but let me ask the
question again. What is the basic problem that most taxpayers
have with the IRS?

Mr. Fitch, you talked about the small businessman's harassment
with paperwork and perceived harassment, et cetera. I wonder if
any of you could tell me fundamentally what is the bottomline
here? Is it insensitive agents, paperwork, laws that do not make
sense, too many regulations?

I am just curious. What is it, fundamentally?
Mr. DAVIS. Mr. Chairman, my experience has been that a lot of

the problem is that really they do not understand the Internal
Revenue. They think it is a big maze of confusion, or something.

I have had many clients who say, well, they cannot do that, it is
unconstitutional. You cannot do that and that. They do not under-
stand it.

I often tell them the problem is not with that examining agent;
it is with the people who made the law.

I think that is a big area of misunderstanding with them. They
do not understand its functions and purposes and so forth.

Senator BAucus. The taxpayer does not understand. What do we
do about that,-then?

Mr. DAVIS. It is one of our forms of government. I do not know if
I have a suggestion.

If I might say something on the administrative costs, again,
getting back to facing the examining agent or auditor, I do not
think I would recommend commencing the administrative costs at
that level because the Government has a right to come out there
and check your books.

What you cannot do is to insure him against ever having to
spend any money to do it.

I think the proper commencement point would be where the
controversy is really locked in-maybe even above the agent level,
or when it leaves the agent level. It is going to take that agent
a where from a day to weeks to get his recommendation made

Until that point, you really do not have any controversy. He was
just doing what he was supposed to do in the first place.

At first, at a level beyond him somewhere, the administrative
costs could begin to tick off.

Senator BAUCUS. Mr. Fitch?
Mr. FrrcH. The basic problem involves the complexities of the tax

law. I think the taxpayers are not aware of what their rights are.
They are unsure, or uncertain, of what the tax law says or is, and I
think when they are faced with an agent who says this is the way
it is, and you owe us money, it scares the taxpayer. Without any
sort of professional advice, the taxpayer thinks that he is wrong
and he has no other recourse but to capitulate.

That would be my opinion. We have people here who have been
involved in it. They may be able to elaborate on that.

Senator BAUCUS. Mr. Long?
Mr. LONG. I think I -have talked to hundreds of taxpayers who

have had problems because they have phoned us and written us
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letters, and I feel that most of them have very limited knowledge
of the tax laws, the tax code, and so forth.

But in our original suit under the Freedom of Information Act,
we broke out the IRS handbook and manual. If you work for IRS as
an agent, you go to their school, like the one in Seattle or San
Francisco, they have 1,800 pages in the first primary instruction
manual. Then they have a section that is in the handbook and
manual which they follow which is the interpretation of the law
that Congress passes.

f you are a taxpayer and you try to file the regulations or code
and you do it religiously and have your CPA do it just like he says,
then the agent is working from a different interpretation. Then
you have a gray area, suddenly, and you have a controversy, and
then you have to thrash your way through that and we went
through 33 issues and won on all of them, because when it got
down to the cases, my CPA was correct.

We feel that IRS in many cases, we could have probably compro-
mised out for 10 to 20 percent of the dollar.

Senator BAucus. Mr. Fitch, is the problem, in your judgment, the
fact that the complexity of the tax code itself overwhelms taxpay-
ers, or is it rather that IRS agents when they contact taxpayers are
unreasonable in the manner in which they proceed with the tax-
payers? Which of those two is the greater problem?

Mr. Frrck. That is a very difficult question. I would say both are
a problem. Which would be the greater of the problems, I would
say that probably it would be the face-to-face sitdown with the
agent.

Senator BAUCUS. What if an agent is very, very reasonable, very
understanding and wants to help, in the proper sense? If all the
agents were model agents like that, would some of the same prob-
lems still exist for small businessmen or taxpayers with moderate
or lower incomes?

Mr. FrrcH. Probably. Referring to President Carter's crisis of
confidence, I think if there were some way the taxpayer could be
reassured that the Internal Revenue Service and its agents are, in
fact, as you say they ideally should be, there would be a sharp
reduction in the underground economy. And, a sharp reduction in
litigation.

I still think there would be matters in controversy; however, I do
not think the litigation will be as it is now in many cases where
people in this country are saying, "They can't get away with that. I
am going to sue them."

Senator BAucus. What if the IRS provided services to the taxpay-
ers, more services than they now have? Would that be a help?

Mr. LoNG. We testified to the taxpayers assistance program 5 or
6 years ago and we got the manual for training for those taxpayer
assistance people and it was a 1-week course. Therefore, the aver-
age tax accountant'knew much more than the taxpayer assistance
people.

And if you followed their suggestions, you would be liable for the
errors that you made in the tax return.

We believe that the IRS should be helpful and have the person
understand the Tax Code first. Generating additional revenues
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should be second. At the present time, the priorities, I think, at the
----IRS, are. the reverse of that.

Ms. LONG. In terms of the problems and whether or not assist-
ance would solve some of the problems, as -I see it, there are three
major problems: One, the taxpayer cannot find out what the cor-
rect way to make out their taxpayer is beforehand. You simply
cannot. You can go and ask IRS, but there is no assurance that
they are going to get the right answer.

IRS has conducted a rather long and complicated study over the
years using sophisticated techniques of sampling to determine what.
proportions of the returns would be in error if all returns were
audited, and they found the vast majority would, whether or not
you went to IRS, a CPA, a lawyer, or made out your own return.

The No. I problem-there is no way to find out what would be
the correct answer before you file your return.
0 If you gave IRS the resources-and obviously, it is a very expen-

sive kind of process to have IRS giving assistance where the people
giving the assistance have enough technical training and take
enough time so they can be sure they are giving correct answers
and IRS takes responsibility for their answers.

If you did that, yes. That would be of some assistance.
Second, when you get to the audit process, it would be important

to have some real remedy. Always you need some check to be sure
the system is working. Right now, there is no real practical remedy
because of the cost barrier for seeking real relief.

Mr. L-WOLT. I would like to agree that the bottom line problem
is confusion. Unfortunately, the power is unfairly distributed be-
tween the taxpayer and agent. The agent is not willing to take the

- -time and patience to explain the complex tax code in a way that
does not alienate the taxpayer.

When you are treated rudely and treated like you are a liar right
off the bat, many times it interferes with your ability to under-
stand, even if you happen to be in the wrong.

I think, based on the calls and letters we have received over the
last 2 years, a massive retraining program has to be held in the
IRS as to taxpayers rights.

I think it is an attitude problem on the part of agents.
Ms. LoNG. I would like to make one comment on that.
Unfortunately, if the IRS agents took more time and were rea-

sonable and looked at both sides, it would just eat up more time for
audit and there would be fewer audits. IRS sets goals as to how
many audits they are going to produce in a year given the re-
sources they have. The person in the field simply does not have the
latitude to spend the time to look at both sides, to be thorough, to
explain. He or she simply does not have the time. He would get in
trouble with his or her supervisor.

There was a study in the past looking at how many taxpayers
who were audited understood the nature of the claim and why they
contested it or did not contest it. The vast majority really did not
understand. They gave in for a variety of reasons. They were afraid
to fight. They could not afford to fight. They were scared. They did
not understand.

It is simply, really, counterproductive to run an examination
program in that fashion.

(
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Senator BAUCUs. I want to thank you all. You have all been very,
very helpful.

I am new to this committee and you have certainly heightened
n sensitivity to a lot of the problems.

want to tell you also that this is an area that I am going to be
spending a lot of time in because my intuition is it is necessary and
important to all ofu. /

I want to personally thank each of you for your testimony today
which confirms some of the basic feelings that I have had.

And thank you for being so patient this afternoon.
[The prepared statements of the preceding panel follow.
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TnSTinONY Of DANIE LWOt EXECUTIVE DCTOR,
NATIONAL TAXPAYERS I.GAL f M

THE NATIONAL TAXPAYERS LEGAL FUND, WHICH I REPRESENT, IS GRATEFUL FOR THE

OPPORTUNITY TO CONTENT ON S. 1444, TUE TAXPAYERS PROTECTION AND REIMBURSEMENT

ACT.

THE NTLF IS A NON-PARTISAN ORGANIZATION DEDICATED TO PROMOTING AND PROTECTING

THE CONSTITUTIONAL LIBERTIES OF CITIZENS AS TAXPAYERS. WE LITIGATE TO HELP INSURE
THAT FEDERAL AGENCIES TREAT CITIZENS FAIRLY, AND, WE SEEK BASIC REFORM IN TIE
ADMINISTRATION AND ENFORCDENT OF THE TAX SYSTEM.

S. 1144 IS DESIGNED TO AWARD COURT COSTS, INCLUDING ATTORNEY FEES, TO

TAXPAYERS WO ULTIMATELY PREVAIL IN ACTIONS AGAINST UNRZASONABLE GOVERNMENT

POSITIONS. WE BELIEVE THE BILL, AS PRESENTLY WRITTEN, COULD BE SUBSTANTIALLY
STRENGTHENED. WITH OR WITHOUT THE SUGGESTED CHANGES, HOWEVER, WE FEEL THAT THE

PROPOSAL SHOULD BECONE LAW. PASSING MEASURES IN SUPPORT OF TAXPAYERS RIGHTS SHOULD
BE AN IEREICY LEVEL PRIORITY FOR THIS CONGRESS.

THE NATIONAL TAXPAYERS LEGAL FUND, WITH OVER 8000 CONTRIBUTERS IN NEARLY
EVERY STATE, IS IN A UNIQUE POSITION TO HEAR THE RUMBLINGS OF TAX REVOLT IN
AMERICA. I AM SURE NOBODY IN CONGRESS WILL BE SURPRISED TO HEAR THAT MOST OF THE

COMPLAINTS WE HEAR CO E TO US FRON PEOPLE HELPLESSLY ENTANGLED IN DISPUTES WITH THE
INTENAL REVENUE SERVICE BUREAUCRACY. DUE TO THE UT1R/E COSTS OF TAX LITIGATION,

TOO-OFTIN ALL OUR NO-PROFIT LEGAL FOUNDATION CAN DO FOR KANT OF THESE PEOPLE IS TO

ADVISE THEN ON THE CONSEQUENCES OF THEIR SITUATION. WE TOO, FEEL THEIR FRUSTRATION
WITH A SYSTEM THAT PRESENTLY ALLOWS SUCH RESTRICTED RECOURSE AGAINST ITS OWN

INJUSTICE.

IRS COMMISSIONER, JEROME KURTZ, ADMITTED IN HOUSE COWITTEE TESTIMONY THIS
SPRING THAT RESPECT FOR THE TAX SYSTEM IS RAPIDLY DECREASING. IT IS REPEATED OVER

AND OVER AGAIN IN TESTIMONY BY TAX OFFICIALS, THAT AMERICA DEPENDS ON A SYSTEM OF
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"VOWUTART COMPLIACE WITH THE TAX LAWS. YET POW S XAv EN GIVEN TO IRS
AMTS THAT LEAD TO OCCASIONAL RUT RIGHLY DISILLUSIONII CONSTITUTIONAL ABUSIS.

TIE COiUISSIlOn SAS VOWED TO RESTORE PEOPLES' CONInNCE IN3 K IRs. THIS WILL

U AN rNPO$SIBLE TASK VITIlT PASSAGE OF LEGISLATION PROVIDING A RDMEDT AGAINST

TIE AGENCY'S ABUSES.

THE BIGGEST BARRIER TO JUSTICE WHEN CAUGHT IN AN UNFAIR DISPUTE WITH TIE

IRS i THE COST OF PROVING YOUR CASE IN COURT. THIS BILL, THOGH TOO WEAK IN

OUR OPINION, WILL NEVERTHELESS PROViDE REKIEF TO TAXPAYERS IN THE POSIl'TOf OF

FIGHTING UNREASONALE TAX CHANGES.

S.144E WILL MAKI TIH IRS MORE OBJECTIVE AND SELECTIVE IN TH CASS IT CHOOSES

FOR LITIGATION. IT WILL ALSO SERVE TO DETER OFFICIALS FROM BRINGING CHANGES THEY

WEE PLANNING TO DROP FOR BARGAINING PURPOSES. UNDER THE BILL, IF TIM GOVRM=

PERSISTS WITH AN UNSUPPORTALE POSITION, AT LEAST THE TAXPAYER CAN REOR PART OF

WHAT IT COSTS TO ESTABLISH JUSTICE.

ANY JUDICIAL "CONFUSION" OR SO-CALLED "BURDEN" THAT MIGHT BE CREATED BY THIS

LEGISLATION SHOULD STAND SECONDARY TO THE NEED FOR AN AVENGE OF LEGAL REDRESS

WHEN UNWARRANTED INJURY HAS BEEN INFLICTED ON A CITIZEN BY GOVRISIENT.

THIS LEGISLATION COULD PROVIDE A PARTIAL INSURANCE POLICY FOR ANY AND ALL

TAXPAYERS WHO MIGHT On DAY HAVE TO UPIENCE TEE NECESSITY OF FINANCING A LAW-

SUIT TO CLEAR TEMSELVES OF AN UNREASONABLE CHARGE MADBY THE IRS. EACH TAXPAYER

WHO WINS A TAX SUIT AND RECOVERS COURT EXPENSES UNDER THIS NEW LA, WILL HELP

* rrov THE sTUE FOR EVERYON.

TnE TAXPAYERS PROTECTION AND RE URSDENT ACT SEEKS TO ADDRESS A UM
ORIGINATING I TUE EXISTINGTAX CODE. ALMOST EVEKYONIX IS CONFUSED BY TIE TAX

SYSTI. TE .SYSTU4 ITSELF AND THOSE WHO RUN IT ALSO SEEM TO 3E CONFUSED. CON-

SEQUENTLY, THE IRS IS STUCK WITH THE JOB OF ENFORCING A VAST BODY OF LAY THAT 1S

NIMAE RECASE FEW V s NDErSAND IT. NO WONDER PEOPLE HAVE A DIFFICULT TI TRUSTING
THE IRS.

MANY IRS FIELD AGENTS ARE FRUSTRATED WHEN THEY SEE WEALTHY TAXPAYERS DEFUT

THEIR AUDITS IN COURT, WITH THE HELP OF EXPENSIVE TAX LAWYERS. SINCE THE PRESSURE
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FOR COLLECTIONS IS SO HEAVY, SOMETIMES AN AGENT FINDS THAT RARRASSENUT CAN

SQUEEZE MONEY OUT OF TAXPAYERS QUIC ER THAN A CAREFUL INVESTIGATION. THOUGH

HARASSMENT DOESN'T WORK WE9LL ON BIG TAXPAYERS, IT IS OFTEN SUCCESSFUL AGAINST

MIDDLE AND LOW-INCOME TAXPAYERS WHO CAN'T TAKE THE HEAVY RISKS OF A COURT BATTLE

WITH THE FEDERAL GOVERNMENT.

THE COMPLEXITY OF THE SYSTEM THE IRS TRIES TO ADMINISTER AND ENFORCE DEMANDS

THAT AGENTS BE BETTER TRAINED TO ASSUME AN EDUCATOR'S ROLE, RATHER THAN A COMPETITIVE

POSITION, IN THEIR DEALINGS WITH CITIZENS. AGENTS SHOULD ALSO RECIEVE MORE

SENSITVITY TRAINING TO THE CONSTITUTIONAL RIGHTS OF TAXPAYERS. CONGRESS CAN DO ITS

PART BY DEFINING THESE RIGHTS AND PROTECTING THE4 BY STATUTE.

SPE IIC BILL PROVISIONS

I. THE COST BAR TO JUSTICE IN TAX CASES

THOSE TAXPAYERS WHO MEET THE TERMS OF THE LEGISLATION WOULD BE ELIGIBLE FOR

AN AWARD OF REASONABLE ATTORNEYS FEES AND COURT COSTS, UP TO $20,000. IT IS

ESTIMATED IN THE BILL'S INTRODUCTION THAT THIS AMOUNT WOULD COVER THE ORDINARY CIVIL

TAX CASE. IN FACT, ATTORNEY FEES AND COURT COSTS IN ORDINARY TAX CASES OFTRN REACH

$20,000 BEFORE THE CASE EVEN GETS OUT OF THE ADMINISTRATIVE APPEALS PROCESS. TWENTY

THOUSAND DOLLARS WILL NO DOUBT HELP CONSIDERABLY IN A FEW CASES, AND THE AMOUNT

SHOULD BE ENOUGH TO PROVIDE $OME INCENTIVE TO TAXPAYERS TO TRY AND PROTECT THEMSELVES.

HOWEVER, THE BILL MOST RECOGNIZE, AT LEAST IN ITS LEGISLATIVE HISTORY, THAT THE

AVERAGE COSTS ASSOCIATED WITH TAX LITIGATION FAR EXCEED THE AWARD CEILING OF $20,000.

FURTHER, IN ITS AWARD OF ATTORNEY FEES AND COURT COSTS, THE BILL GIVES NO

OTHER STANDARD BUT "REASONABLENESS" FOR USE IN DETEEINING A FAIR AMOUNT IN EACH

CASE. THIS LEAVIS' ALOT TO JUDICIAL DISCRETION, BUT PERHAPS JUDGES CAN BE TRUSTED

TO PERFOM4 THIS TASK JUSTLY, IN LINE WITH THE LEGISLATIVE INTENT. EVEN SO, IT

WOULD BE SIMPLE TO LIST TRE CONI4MW COSTS INVOLVED IN TAX LITIGATION. COSTS RE-

COVERABLE SHOULD KUM THE EXPENSES OF A CPA, APPRAISERS, OTHER NECESSARY RO-

FESSIONALS AND FREEDOM o INFORMATION SUITS TO GAIN INFORmATION Fo CASE PREPARATION.

AS FOR ATTORNEY FEES, ONE WAY OF ESTIMATING THEM IN CIVIL LAW IS TO BASE THE

FEE ON THE AMOUNT OF MNIEY IN CONTROVERSY. THIS WOULD NOT BE APPROPRIATE HERE

BECAUSE COSTS AND ATTORNEY FEES IN TAX LITIGATION ARE WIDELY FOUND TO QUICKLY
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aCmHt Ili AIIOWT T1 COTNER. THEREFORE, TE JUDGE maST TE ti On To DcIDE

WHAT is JUST C00?EIiSATION. REALLY, IN DMIEMINING THE AWARD, JUDGES WOULD TAKE

INTO ACCOUNT DAMAGES THE INDIVIDUAL HAD SUFFERED THROUGHOUT THS UNNECESSARY
INVESTIGATION AND SUISsMEUW LEGAL. PocamINGS.

SINCE AN AWARD OF T*IIWTT-THOUSAND DOLlARS ONLY BEGINS TO COVER EXPENSES IN

HANT CASES, A PROVISION COULD B ADDED TO THE BILL REQUIRING A PRELIMINARY DR-

TEMINATION OF RUASONABLEINES WHEN COSTS REACH THE $20.000 WARX. THE DETERDINATIOU

COULD 38 DqAED ON THE FULL RECORD AD RELEVANT EVIDENCE TO THAT POINT IN THE ACTION.

It. COSTS OF ANiNISTRAT3V PROCEEDINGS ASS NOT COVERED Y DILL

TAXPAYERS MST NUT A NEWLY DEFINED PREVAILING PARTY STANDARD TO RECIEVE AN

AWARD UNDER THIS DILL. THE STANDARD THAT IS IN USE IN 28 U.S.C. 2412, HAS BEEN

HELD TO DAWD THAT THE TAXPAYER SUCCEED AS TO ALL BUT AN "INSUBSTANTIAL" PORTION

OF THE ISSUES OR SM IN COOnVST, IN ORDER TO RECOVER COSTS. THE STANDARD I0

EFFECT UNDER S. 1444 HAS AdT)O-FOLD RUIR ENMT THAT KARXS IT MIH TOUGH TO

QUALIFY AS A PRVAILING PARTY. THE TAXPAYER MST WIN ON ALL BUT AN "INSIGNIFICANT"

PORTION OF TI ISSUES OR THE AMOUNT IN CONTROVERSY. "INSIGNIFICANT" IS A HARDER

TIRK TO SATISFY THA "tLRTANTIAL". ALSO, TERE IS A- FURTHER REQ IRENT THAT THE
TAXPAYIR PROVE THE IRS WAS "UNREASONABLE" IN THEIR1 PURSUIT OF THE CASE.

A. TAXPAYER MST REVIL 0N ALL. ISSS OR S INC

iWLTIPLE CAUSES Of ACTION COULD PRESENT DIFFICULTY FOR TAXPAYERS WISHING TO

QUALITY.AS PREVAILING PARTIES WIDER THIS BILL. 10 11M SAYS THAT DIFFERRET CAUSES
O ACTION CAN BE LIMPED TOGETHER AS CNE, FOR PURPOts OP DzT mIwmNI uIRTrn THE

TAxpAyERmHA . "r sCnIcANTL i TPRE m THE AC TIO. WHTHER oR NT IT
IS FAIR TO GROUP DIFFERENT CAUSS-OF ACTION TOGETHER IN REACHING A PREVAILINO PAITY

ST1 INAtI oN IS L T TO To nscREoT or THE JUDG. WE vWOUL RATHER sE THE DILL
REQUIRE SEPARATE ACCOUNTING FOR EACE MAJOR CAUSE OF ACTION, SO TEAT THE TAXPAYER.

CAN. DR AWARDED PES AND COSTS FOR EACH CAUSE OF ACTION THAT WAS BOUGHT UNREASONABLY.

SINCE THIS DILL RLIS SO HEAVILY ON JUDICIA DISCRETION, IT NIGHT SE WISE TO

ENCOURAGE A NI JUDICIAL ATTITUDE WITH A WORD OR TWO IN THE LEGISLATIVE HISTORY.
THE TAX C00UTS USK A "PIRSOMION OF CORRECTNESS" I EXAMINING AN IRS DRTSITNATION

OF DFICIENCY. THIS PRS OPTION SHOU BE SHIFTED SLIGHTLY IN FAVOR OF THE CONFUSED
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TAXPAYER SO THE BILL CAN ACCOMPLISH ITS STATED PURPOSE, WHICH IS TO PROTECT AND

B. TAXPAYER MUST PROVE THAT THE CHARGES AE UNREASONABLE

THE NATIONAL TAXPAYERS LEGAL FUND SUPPORTS S. 1444 BECAUSE IT REPRESENTS A

STEP TOWARD FAIRNESS. WE RAVE DOUBTS CONCERNING ITS EFFECTVZSS HOWVER IF IRS

BEHAVIOR MUST BE JUDGED "UNREASONABLE" IN ORDER TO AWARD tOSTS AND FES TO THE

WRONGED TAXPAYER.

IN THE ENVIRONMENT OF COMPLICATED LITIGATION, A TERN LIKE "REASONABLE" MIGHT

BE TOO GENERAL FOR TAX JUDGES TO HANDlE. ON THE OTHER HAND, IF THIS LAW PASSES,

JUDGES MIGHT BE MORE SENSITIVE TO UNREASONABLENESS ON THE PART OF 'HM IRS. THIS

FACTOR COULD HASTEN LITIGATION CONSIDERABLY. GIVEN THE EXTRAORDINARY LENGTH OF

SOME COMPLETELY UNREASONABLE CASES THE GOVERNMENTS HAS BROUGHT, THIS IS A WELCOME

EFFECT OF THE BILL. JUDGES WILL AUTOMATICALLY STARY ADMITTING AND ENCOURAGING

TESTIMONY CONCERNING THE REASONABLENESS OF THE GOVERNMENT'S POSITION. THEY WILL

DO SO IN ORDER TO MINIMIZE THE POSSIBILITY OF A LONG EXTRA HEARING ON REASONABLENESS

AFR THE MAIN ACTION HAS BEEN DETERMINED IN-THE TAXPAYERS FAVOR. HEIGHTENING

JUDICIAL SENSITIVITY TO UNREASONABLE GOVERNMENT BEHAVIOR IS A GOOD WAY TO HELP
- THE GOVERNMENT KEEP ITS CASES CLEAN FROM THE BEGINNING.

THE COMPLAINT HAS BEEN MADE THAT EXTRA TESTIMONY WILL CLOG PROCEEDINGS. BUT,

THE ALLOWANCE OF THIS TETINONY IS ONE OF THE BILL'S MOST IMPORTANT FEATURES. A

BIG CAUSE OF TAXPAYER FRUSTRATION IS THE INABILITY TO GET EVIDENCE OF UNREASONABLE

IRS BEHAVIOR IN THE RECORD. THIS EVIDENCE IS OFTEN RULED DMCATERIAL, OR IT IS AD-

MITTED INTO THE RECORD, ONLY TO BE IGNORED BY THE JUDGE. THIS LEGISLATION COULD

SERVE TO OPEN TAX FORUMS TO THE COMPLETE RANKE OF CIRCUSTANCES AND ABUSES EX-

PERIENCED BY THE TAXPAYER. IT WILL HELP PROVIDE A LEVEL OF REASONABLE RKSPRCT FOR

TAXPAYER RIGHTS, AS WILL.

CONCLUSION - PREVAILING PARTY STANDARDt

THE ONLY REQUIREMENT FOR AN AWARD OF COURT EXPENSE UNDER THIS LEGISLATION SHOULD

BE THAT THE TAXPAYER WINS A MAJOR CAUSE OF ACTION. THOSE WHO EWRE THE TUIMOILS AND

EXPENSES OF LITIGATION, TMU NO FAULT OF THEIR OWN, SHOULD BE AWARDED.

IF THE REASONABLENESS REQUIREMENT IS MAINTAINED, THE BURDEN OF PROOF SHOULD

BE SHIFTED TO THE GOVERNMENT TO PROVE ITSELF REASONABLE. THE FACT THAT THE GOVILNET
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WAS PROVEN WRONG IN To MAN ACTION, SHOULD POIDE A PRSLRUTJON OF URIUASONARLWEBS
ALSO, FOR PRAImCAL PUiROSts, TH E OFTN P0638838 HOST O 13 o ErIlDENC On
THE ISSUE 01 REASONABLENESS ANYWAY. ONE DOPES THAT THE IRS WOULD COOPERATE IN Til
SPIRIT OF TRUST AND VOLUNTARY COMPLIANCE IT PRESENTING THIS EVIDENCE.

IV. PROPOSEDD DATES OF APPLICATION

THE ACT CONTAINS A SUNSET PERIOD OF THR33 YEARS. NTLF SUPPORTS THIS LIMITATION,
D3SPIT3 THE1 FACT THAT IT WORKS TO DISQUALIFY A SUBSTANTIAL NUMBER3 OF CASES THAT TAKE
CONSIDERABLY LONGER THAN TUE YEARS TO LITIGATE. IDEALLY, WE WOULD LIKE TO SIR THE
SUNSET DATE PUSHED UP TO 1985. HOVER, WE ACKNOWLEGE THE VALUE OF AN EARLY SUNSET
INSPECTION, DUE TO THE AMOUNT OF SOUND JUDICIAL DISCRETION THE SILL REQUIRES FOR
SUCCESS. WE TRUST THAT A REVIEW OF T11 BILL'S TRACK RECORD AFTER THRRE TEARS WILL
REVEAL WHETHER OR NOT JUDGES ARE IN-LINE WITH THE LEGISLATIVE INTENT. AT THAT TINE,
NECESSARY CHANGES IN THE LAW CAN Bi MADE.

IT IS HOST UNFORTUNATE, HOWEVER. THAT THE LAW WILL ONLY APPLY TO CASES FILED
AFTER DRCR(4BER 31, 1978 SINCE MOST OF THE SUITS WE HAVE DOCa3ERTED OVER THE PAST
YEAR WERE INITIATED WELL PRIOR TO THIS DATE. WHT NOT LET EVERYONE WHO IS STILL

INVOLVED WITH THE ErPENSE OF HAVING TO PROTECT THEMSELVES AGAINST WRONG AND UNFAIR

TAX CHARGES HAVE ACCESS TO THE ACT'S PROTECTION.

NYUF'S DIRECT INTEREST IN THE PASSAGE O S. 144

OTHER THAN REPRESENTING THE INTERESTS OF TAXPAYERS WHO SUFFER AT THE HANDS
OF GOVERINN, TH NATIONAL TAXPAYERS LEGAL F D IS TRYING TO ESTABLISH A RELIABLE
N3TW0RK OF ATTORNEYS TO D0RD TO DEFEND TAXPAYER RIGHTS. S. 1444 WOULD ASSIST

THAT EFFORT, SOMEWHAT.

FACED WITH An ALLEGED TAX DEFICIENCY, MOST PEOPLE AR HELPLESS WITHOUT A
OINPBETNT AND WILLING ATTORNEY ON THEIR SIDE. THESE ATTORNEYS AIR GENERALLY THE

HOST EXPENSIVE 0N THE MA . IF YOU HAVE AN AVERAGE 1100M1, YOU CAN'T AFFORD ONE.

IS CURRENTLY VERY LITTLE ECONOKIC INCITIVE FOR LAWYERS TO TAKE IRS
AUSI CAS . THIS BILL. WOULD ALLOW AN ATTORNEY TO TAKE A PUBLIC-SPIRITD GAMBLE.
IF THE ATTORNEY IS CORRECT AMD ABLE TO PROVE THAT THE GOVERIGEXT CHARGES ARE UNTRUE
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AND UNREASONABLE, AT LAT PA T OF THE FS WILL IE PAID ALONG WITH TUB ADDED SAT-

ISFACTION OF SERVING JUSTICE.

WE DO NOT THINK THAT CASKS COVERED BY S. 1444 VILL SUDDENLY FLOOD THE COURTS,
BECAUSE THE IRS UNDOUBTABLY ACTS REASONABLY MOST OF THE TIME. WE DO BELIEVE HOWEVER,
THAT RESPONSE TO THIS LEGISLATION WILL SPRING UP IN ALL OF THE TAXING DISTRICTS.

THE LEGAL ESTABLISHMENT SEEKS TO BE ENTRENCHED IN ITS TOLERANCk OF TAXPAYER
RIGHTS ABUSES. PROVIDING INCENTIVES FOR IDEALISTIC ATTORNEYS TO BECOME COMPETENT AT
TAX LAW, IS THE BEST WAY TO EXPOSE A*1D CORRECT INJUSTICE IN THE ADMINISTRATION AND
ENFORCEMENT OF THE TAX SYSTEM.

ATTORNEYS WHO ARE WILLING TO DEFEND TAXPAYER RIGHTS NEED TO HAVE ADDITIONAL
LEGISLATION DEFINING A LIBERALIED SET OF RIGHTS FOR TAXPAYERS. A 'TAXPAYERS BILL
OF RIGHTS" IS YEARS OVERDUE AND THERE IS NO TIME MORE PERFECT FOR ITS ENACTMENT INTO
LAW THAN NOW. THE ESTABLISDMENT OF A SYSTEM THAT RESPECTS THE RIGHTS OF THOSE WHO
FINANCE IT WILL NEVER BE COMPLETE UNTIL THE FUNDAMENTAL RIGHTS OF TAXPAYERS ARE

FINALLY DETERMINED BY STiTUTE.

LASTLY, THE NATIONAL TAXPAYERS LEGAL FUND THANKS SENATOR BAUCUS, HIS STAFF AND
OTIER SPONSORS OF THIS LEGISLATION FOR INTRODUCING SENATE BILL 1444, AND FOR-CON-
DUCTING HEARINGS WITH AN EAR TOWARD THE BASIC PROBLEMS OF TAX ADMINISTRATION AND
ENFORCEMENT. WE LOOK FORWARD TO FOLLOWING YOUR PROGRESS IN ENACTING LEGISLATION

TO IMPROVE THE SYSTEM FOR TAXPAYERS.



149

STATE30HT 31

SUSAN B. WWll AND MlP H. LOW

W. Chairman and Kembers of the Subcomittee:

We are happy to appear at this Comittees invitation to present

our views on S. 1444, the Taxpayer Protection and Reimbursement Act.

On the whole, we believe that this measure would be a small step in

rectifying what we view as a major area in need of procedural reform

today -- the system for resolving disputes between taxpayers and the

government on their taxes.

THE PRD3LE CUZAPER TO 'PAY UP AND SRIT UP'

The costs of contesting X.R.S. enforcement claims are high. Worse,

-little of these costs are now recoverable even if the taxpayer takes the

1.16S. to court and proves s/he never owed a dim. Since in the vast

majority of cases the costs of contesting I.R.S. claims quickly exceed

the amount of tax in dispute, few taxpayers can afford the price of justice.

In fact, a few years ago, former I.R.S. Commiasioner Mortimer Caplin

who heads a major law firm in Washington, D. C. told us his firm could

not afford to take on a tax case unless there was over $100,000 at stake.

The costs of litigation wore simply too high to justify handling smaller

49-9" 0 - 79 -- 1O
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claim. go doubt with inflation, the figure is even higher today. The

story i the same when you talk with other experienoed tax attorneys.

Fev taxpayers maki $100,000 a year, lot along are liable for $100,000

In additional tax. Thus, for the average taxpayer it matters little

whether s/he owes the tax, it is simply to costly to contest I.R.A. claims.

PFrom our experience, the problem of being priced out of obtaining

justice ts all too comounplace. Indeed, we receive many calls and

letters from taxpayers angry over what they feel is an unjust L6R.S.

claim. While we can try to be helpful by explaining administrative and

court remedies and where to obtain further Lformation, we must be honest

with thm about the costs they face. The question that is uppermost Is

not whether or not they owe the money, but simply: So much money is at

stake? While only they can decide how uch "Justice" is worth to them,

as a pure'y montary matter In most cases it is simply cheaper to "pay up

and shut up."

S0UgI TAI DISPU!RS CUWI./STY Afl U flTAIW IN I EAW

The unfairness of this system Is heightened because taxpayers have

little way of avoiding many tax disputes. The law are complex and are

subject to differing interpretationas A taxpayer has no sure Vay of

discovering before s/he files the return whether the- calculatLons-

despite oues best efforts -- will pass master If the return is selected

for audit. They cannot even be assured of obtaining the correct &nswrs

from 2.1.8. The Internal levea Service's Ow scientific studies under

its Taxpayer Compliance Msasurement Program indicate that whether the

taxpayer coAulta I.R.S., a tax preparer, C.P.A., or attorney, fully

two-thirds of the regular 1040 returns filed would -- if exaned --
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be challenged by an ,.L. auditor and additional moneys demanded.

Studies indicate answers and standards vary within I.R.S. itself --

from one office to the next, from one agent to an6ther.

To tell taxpayers under these circumstances that they have little

practical choice but to pay whatever I.R.S. may claim is owed, Is

clearly unjust. Congress should recognize that part of the costs of

creating a complex tax code are the costs of providing taxpayers an

adequate remedy to ensure that they pay only those moneys they actually

owe.

I 3!1 TEsM IzE.S: -S. lA4

We comemnd the Chairman and other Senators who have joined with him

in introducing this legislation. S. 1444 does offer some needed relief

to taxpayers. However, we believe it does not move far enough. There

are four areas in particular we wish to comnt on:

(1) the availability of costs as distinguished from attorney fees;

(2) the adequacy of 420,000 as the upper limit on awards;

(3) the requirement taxpayers must not merely substantially prevail,

but win on "all, or all but an insignificant portion";

(4) the requirement that I.R.S.'s-position be shown not simply wrong,

but unreasonable."

(1) Availability of Costs. Currently, under 28 U.S.C. 2412 a taxpayer

need not establish that the government acted unreasonably to obtain "a

judgment for costs..n any civil action brought by or against the United

States or any agency or official of the United States acting in his official

capacity." We are concerned that S. 1444 in mending this provision might

be construed as requiring proof of I.R.S. unreasonableness before an

award of costs -- as distinguished from attorney fees could be made.
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While undoubtedly this was not the intent of the bill, we suggest that

the matter be clarified by explicitly toting that the act does not

limit relief or remedies presently available.

(2) $20.000 it on Awards. While we have no objection to setting

a reasonable upper limit on awards, the figure of $20,000 falls short of

the expressed $oal: "to provide sufficient relief for taxpayers in the

ordinary types of civil tax cases" (Cong. Rac., June 27, 1979); Legal

fees, particularly at today's prices, could easily run over $20,000 in

many ordinary tax cases. We urge consideration of raising this limit.

At minimm, express recognition of the high cost of ltigation should be.

noted, so that the $20,000 figure Is not viewed as Justifiable only in

cases of above avere complexity.

(3 Prevailing on All But an Insimnificant Portion. We again

comend the sponsors of S. 1444 for providing awards for taxpayers who

win not by a Judicial determination, but by having the government concede

the issues after litigation has begun. Bowever, S. 1A's language adopts

a nore stringent test than the usual prevailing standard rule. The require-

met that taxpayers mat not rely substantially prevail, but win on "all,

or all but an insignificant portion" of the money (or where there is no

money at stake, the issues) involved sams unduly restrictive. Surely

taxpayers subject to unreasonable 1.R.5. action who substantially prevail

should-not be denied attorney lees simply because they did not prove they

owed nothing or next to nothing. Yet this is bow we fear the "insignificant

port an" lansse would be construed.

(4) Not SinaJv Wrong. But UnreasonAble. Perhaps the chief area of

concern we see in 8. 1444 is its resemblance to some insurance policies

which give you everything on the fate, and take it all away in the fine
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print. This is what we are afraid the practical effect of requiring a

shoving of I.R.S. unreasonableness before an award may be given. We

prefer the laguase in E.R. 3884 introduced May 2, 1979 in the Rouse

by Representative Mineta, who has been Joined by 35 cosponsors Including

your colleague from Montana, Representative Willims . In that measure

a taxpayer is awarded attorney fees when slhe prevails. S. 1444 could

be strengthened if at page 3, Une 17, "or" was substituted for "and."

If some unreasonableness standard remains in this bill, we suggest

that at least where a taxpayer has prevailed by proving I.R.S. tax claims

were wrong, the burden should shift to the goverment to show its actions

were not unreasonable. Just as the taxparr has in his or her possession

the 'facts regarding the tax issues and must bear the burden of proof on

these, it is the government who has exclusive control of the facts on

the basis for its actions. It should therefore bear the burden of proof

at this Juncture in the case.

Further, some guidance should be provided as to unreasonable standards

.of action. Both the legal position and actions in the case should be

covered under such standards. Badges of unreasonableness should include:

(a) strained interpretation -- adopting a strained interpretation,

not reasonably flowing from the statute;

(b) inconsistent position -- taking a position inconsistent with

the government's past position without clear evidence that

prior to asserting these tax claims in the instant case, it

had altered its position and was applying this new position

to other taxpayers1
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(a) inconaleteet application - applying 1counlateat standards

to tapayere the aetute treats the emal

(d) donee elaiO -- raising Lees not because of their

legal eits but -for their nAomce value (Settlement

for a small percent of the original tax claim without

a clear justification for owliching positions would be

an ex p.l of bringing nisance claim.)

(e) Improperly threatening, or malting false statements to

the taxpayer to obtain or attempt to obtain unfair

advantage;

(f) refusing to provide some adequate explanation of the

basis of the governmet tax claim, or the type of evidence

the goveramnt would require to accept the taxpayer's

return as filed.

We hope that further consideration will be given to str enthenLns

S. 1444 in Its practical applications, and appreciate the efforts of

this Subcoemittee in this area. ank you.
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STAUIor MOW I I. DAVIS

Me. Chairman and Mmers of the Subcomitte, I

appreciate the opportunity to present my views j/ to this

Subcommittee 6n s.1444 in particular and the general matter

of the recovery by taxpayers of their attorneys' fees if

they prevail in tax litigation.* This Subcomittee should be

comended by the taxpaying public for its efforts toward

assuring that our governbent'w revenues are raised in a

manner that is not only fair in principle, but is also

actually and demonstrably fair to taxpayers.

I am a Certified Public Accountant and I have

practiced public accounting since 1953, in Souston, Texas.

Before that, from 1949 to 19S1, I was employed as an examining

U.S. Internal Revenue Agent. Currently, my office prepares

about 125 tax returns per year and handles about SO or so

preliminary inquiries and full-scale tax audits by the IRS

per year. Based on my 31 years of experience within and

without the Internal Revenue Service, and having studied

S.1444, havereached several conclusions which I would

like to' relate to- you:

1. As the IRS and Treasury will no doubt tell

you, there is no question that most taxpayers have no

oetpct to be compn sated for my time by one
or oreof y liets, but the views expressed herein are my

own,
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significant difficulties with the IRS. However, it is also

true that only a very snail percentage of individuals'

returns are ever audited.

2. There is no question that some taxpayers do

have significant difficulties with the IRS. These difficul-

ties usually relate to honest differences of opinion, and I

know from first-hand experience that most IRS agents try

very hard to be fair to both the taxpayers and the government.

However, taxpayers' difficulties can also result from stub-

borness, lack of knowledge, lack of effort, and other les

desirable personal characteristics of the individuals

involved. Further, at times the areas of IRS inquiry may

be outside matters pertinent to particular tax examinations.

Often there is a lack of appreciation of the difficulty and

expense that a taxpayer will be forced to incur to respond

to IRS related proceedings.

3. No matter how hard the IRS tries to do its

job well and fairly, it will never be able to assure you or

the taxpaying public that every taxpayer has been treated

reasonably and fairly. Therefore, some independent check

and balance is needed, and some method is needed to compen-

sate taxpayers for any unfair impositions on them by their

own government's employees that may occur from atm to time.

When you consider the desirability of 5.1444, and

any changes to it that ray be suggested by the.. hearings or

otherwise, I hope you will agree that a change in the law to

permit recovery of attorney's fees should be designed to
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produce an independent check and balance on the fairness of

IU practices. ksrily because the taxpayer prevails against

the IRS does not mean that the taxpayer's attorney's fees

should be reimbursed. However, if the IRS position was not

justifiable, the taxpayer who was unfairly treated should be

made whole.
Let me address the specifics of S.1444 as I think

it would work in practice and suggest some ideas about that

for you to consider.

tirst, I think the bill overall offers an improve-

ment over current law, and-I support it. That iS not to say

parts ot it could not be improved, in my view.

My first-concern about the bill is with the limit

of $20,00tor fees and costs (I.R.C. 1 7430(b); 20 U.S.C.

* 2412(b)(2)).O Besides the obvious fact that inflation aY

sake any number like this quickly out-of-date, J/ it does

not seem fair to impose a dollar limit in manycases. For

example, if*^the government and the taxpayer each were to

spend $50,000 preparing and litigating a case that the

government should never have brought, why should .the tax'

payer's $30,000 of cost in excess of the artificial $20,000

limit go unreLbursed? In fact, the unfairness to the

taxpayer in this example is really understated, because og=

4/ A :20,000 limit enacted five years ago would
have declined in real terms to loes than $13,600 by today,
and, a *20,000 livit enacted 10 ears ago would have declined
in real terms to less than $10,200 by today, using a CPI
price deflator.
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litiation expenses are subject to recovery under the bill.

Before a tax case gets to the litigation stage, thousands of

dollars in fees and costs may be paid by the taxpayer in

connection with the IRS audit and administrative appeals.

If pre-litigation expenses are not to be covered, perhaps

fairness then requires that there be no dollar limit on the

amount of litigation expenses that can be recovered under

this bill. At a minimum, fairness would seem to require

discretionary recovery up to an amount equal to the costs

incurred by the government in preparing and litigating the

case. This would give the taxpayer an equal break with the

government. Placing the award of fees and costs within the

sound discretion of the courts would not discriminate in

favor of large and expensive tax controversies. Large and

small taxpayers alike would have to accept the burden of

paying the litigation expenses in the first instance, subject

to the riqt% that they could prevail on the merits of the

litigation and then persuade the court to exercise its

discretion in favor of reimbursing all or part of their -

litigation expense.

Ny second concern is that only lawyers' fees and

limited types of costs, such as filing fees, are recoverable,

except that a non-lawyer acting as the taxpayer's counsel in

the Tax Court, as permitted by the Court's rules, is also

covered (I.R.C. I 7430(a); 28 U;S.C. 6 2312(b)(1)). This

means that the taxpayer's accountant who supervised his

record-keeping, gave his the tax advice, prepared his return,
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hadled the audit by the IRS and was indispensable to the

law who tried (and won) the case must be paid solei3Y out

of the taxpayer's pocket. It also means that the taxpayer'a

appraiser, if there was a valuation question, his engineer,

if there was a depreciation question, or his economist,

doctor, eto. who testified at the trial must also be paid

solely'lrom the taxpayer's pocket. If the government has

its accOUntaht., appraisers, engineers and so forth involved

in the case paid from tax revenues, this seems unfair.

Perhaps all fees and costs incurred by a taxpayer should be

covered by the bill as a matter of 'fairness. At a minimum,

per issive recovery for-fees and costs of experts required

to oonfrOnt the govezknent' s similar type experts would seem

required to achieve fairness.

Ky third concern is that no recovery is allowed

unless the taxpayer recovers all but an insignificant part

of the amount in controversy (I.R.C. I 7430(c)(2)(A)(i); 28

U.S.C. j (b)(3)(A)(i)).- I don't know how much is or isn't

regarded as insignificant, as there is no definition of the

term in the bill. Further the term, "insignificant" is not

a terM with a generally accepted meaning in the Internal

Revenue Code. Even if I knew the term's definition, I an

not certain it could be applied sensibly if there were more

than one issue in the case. If, for example, there were two

issues in the case, one a 50/50 issue for either side and

the other a 100%'issue for the taxpayer, and if the court

were to divide the 50/50 issue equally between the government
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and the taxpayer and decide the 100% issue for the taxpayer,

would the test be satisfied or not? I think the taxpayer

should be entitled to his fees and costs attributable to the

100% issue inthis case. Perhaps if the bill merely gave a

federal judge discretion to award fees to the prevailing

party it would solve the definitional problem and still

protect the government from an unwarranted fee recovery.

Both the taxpayers and the government should be willing to

trust in the integrity of the federal court to exercise this

discretion wisely.

My fourth concern is that the bill's life, from

January 1, 1979, to January 1, 1983 (Secs. 103 and 203 of

the bill), is too short a period to evaluate the bill's

effectiveness. Cases simply take too long to develop in

court to expect any meaningful data for thaz period to be

available by December 31, 1982, when the bill would expire.

By the time the first cases subject to the bill have been

decided by the appellate courts, the four year term of the

legislation would have expired. Several more years of

experience with the bill would be required for adequate

evaluation. It seems to me there should be no substantial

concern that the cost of the bill might be too great, or

that courts might be flooded with new litigation. Presum-

ably, the number of cases in which the IRS actions would

justify a federal court in making a costs award to a taxpayer

would be few, unless the IRS has more problems in this area
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than they have indicated to Congress and the taxpaying

public. Taxpayers would have limited incentive to file more

suit because no new assurance would exist that they would

win a came against the IRS or that a federal court would

awv:d costs. Taxpayers would, however, have assurance that

any litigation would be costly and that they would be out-

of-pocket substantial amounts for the number of years neces-

sary to conclude the litigation even if they might ultimately

prevail. In any event, any unexpected docket crowding or

budget-problems could be brought to the Congress' attention

and solved promptly, one way or another. If some finite

evaluation period is needed, it should be substantially

longer than that provided in the bill if any meaningful

review is to occur before the provision expires.

My final concern is that a court would potentially

have to follow a trial on the merits with a trial of the

taxpayer's contention that the Service's position was "un-

reasonable". I am not sure what is unreasonable in this

context. The small taxpayer who has to engage in expensive

litigation over a sensible but novel question probably

believes the IRS is unreasonable, and Senator Baucus' state-

ment introducing S.1444 so suggests. However, "unreasonable"

is defined by Black's Law Dictionary as "irrational; foolish;

unwise; absurd; silly; etc." I doubt the presentation to a

court of a sensible, novel issue is ever unreasonable,

according to the word's dictionary definition. However, I

think that it would strike ordinary people as unfair if the

49-9 0 - 79 - 11
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government chose to try the small taxpayer's novel case

while settling the large taxpayer's novel case. Again,

these definitional difficulties could be avoided by giving

the federal judge hearing the case discretion in the award

of fees. The trial Judge could then decide on a case by

case basis what would be necessary to be fair to both the

taxpayer and the government.

In summary, I believe S.1444 represents an im-

portant step toward demonstrating to taxpayers that the

government intends to treat then fairly. I believe this

fundamental fairness is necessary for the integrity and

effective functioning of our self-assessment system. I hope

my concerns expressed to you today will be helpful to you as

you go forward in your markup sessions.

Thank you Mr. Chairman and members of this Subcom-

mittee for giving me the opportunity to present my views on

these matters.
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STATEMENT

OF THE

NATIONAL SOCIETY OF PUBLIC ACCOUNTANT

Mr. Chairman and Members of the Subcomittee:

W nme Is John H. Fitch, Jr. I am Director of Government Affairs
for the National Society of Public Accountants. NSPA is an individual
membership professional association made up of 17,000 small, independent
accountants In public practice throughout the nation. Our members perform
auditing, accounting, tax and management advisory services to 10 million
tax paying clients (3 million of which are small business entities).

NSPA strongly supports the Intent and effect of S. 1444. As a Society
whose membership provides tax advice and consultation to Individual as well
as corporate taxpayers, we are keenly ware of and have experienced the
frustration of one who lacks the financial resources to challenge an arbitrary
and unreasonable position taken by the IRS. The specter of unlimited legal
and financial resources Is constantly raised and used as a lever by IRS
to force the Individual or sall business taxpayer Into a settlement on
terms most favorable to the Goverment rather than In the best Interest of
Justice.

NSPA views the intent and philosophy of S. 1444 as being similar to the
intervenor program instituted by certain federal regulatory agencies such
as the Federal Trade Commission In Its rulemaking process and proposed and
strongly s supported in various bills on regulatory reform currently being
considered by both the Senate and the House. The intervenor program, a
part of the regulatory process, provides monies and financial support
to Individuals and groups who would be affected by a proposed rule or
regulation but are unable to effectively present their views and moments
on Its impact on their constituency. S. 1444 acts in the sam manner.
That Is, It would assure the plaintiff (or defendant) in a civil tax case
of financial reimbursement should his position prevail and that of the
Government's Is found to be unreasonable. Thus, It would provide a
mechanism for a taxpayer to show the effect an IRS rule, relation,
Interpretation or law has on a particular fact situation (similar to
commenting on a proposed rule) and cause the government to take notice
and seriously evaluate that position.

From a mall business standpoint this bill is even more important.
Federal regulation of the private sector has burdened small business in
particular with paperwork, increasing costs, and general frustration
with seemingly frivolous regulations and guidelines. More importantly,
though, the small business community has found itself the object of
Increasing abuse by regulatory agencies which use their statutory
authority to seek rulings against small firms which, unlike the large
corporations, haven't adequate resources to sustain a protracted legal
battle with the government. This statutory abuse by certain agencies
not only establishes precedents for rulings against larger firms,
but builds the 'batting averages" of the agency to justify its very
existence and additional appropriations frm Congress. Thus, the
agency, its staff, and the regulatory process are further entrenched
in the government.
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A decision, right or wrong, by an official of a regulatory agency
has caused more than Just a few coanies to go out of business. And
even If the ruling has been proven wrong, a bankrupt comany has no
recourse of suing the government or righting the case through the
appellate procedures -- It simply cannot afford the cost.

While S. 1444 relates specifically to tax cases, the tax laws
seriously Impact on mall business and any arbitrary or unreasonable
Interpretation, ruling, etc., by IRS can nave a disastrous effect on a
small business.

Specifically, NSPA supports the "prevalling party" concept of S. 1444.
However, we have sone reservations about the burden placed upon the
prevailing party to establish that the position of the government was
unreasonable. % can envision the litigation of a fact situation turning
on the reasonableness or unreasonableness of a government position rather
than on the merits and facts of the case. NSPA suggests that unreasonableness
be a part of the evidence presented to substantiate the position of a
taxpayer or a factual issue, but It should not be controlling In detemining
whether or not costs and attorne 's fees are to be awarded. The fact
that the taxpayer prevailed should be sufficient.

KSPA also notes the absence of ay reference to expert witness fees
as being a reasonable court cost. In may cases brought before the Tax
Court or In the U.S. District Courts, the attorney for the taxpayer relies
heavily on the expert testimony of the accountant or tax expert who
advised the taxpayer, prepared his or her return or would serve as one
who interprets a tax ruling, regulation or law reasonably, but not in
the sme manner as IRS. These experts are expensive but are a necessary
and In many cases a crucial aspect of the taxpayer's case. Therefore,
KSPA recommends that the bill specifically include a provision relating
to the fees of expert witnesses of this nature.

Since some of our members are authorized to represent taxpayers
before IRS and the Tax Court, we are pleased to see the definition of
attorney's fees includes their services In their capacity as an advocate
for a taxpayer.

#SPA has sam reservation about the Increase in the budget of IRS
if S. 1444 becomes law; however, we believe that the direct benefit to
the taxpayer and mll business In the form of retbursement for their
ltligation expenses as well as the indirect benefit of forcing IRS to
carefully evalu ate the writs and reasonableness of their positions on
tax mtters far outweigh the costs and will providF a fairer, more
equitable administration of the tax laws.

In this regard, NSPA would like to point out that while 5. 1444
does not pertain to administrative proceedings, those proceedings can be
as costly ascourt litigation and, the factors In deciding to administratively
appeal an IRS decision are similar if not Identical to those relating to
filing a court action. It Is not necessarily our position that S. 1444
be amended to Include administrative proceedings; however, it Is our
Intention to bring out the fact that mst cases challenging an IRS position
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on a mtter take place at the administrative level and that Is where
IRS exerts Its greatest Influence and pressure. While it Is hoped that
S. 1444 If enacted would have sm positive effect on the IRS in the
administrative arena, further attention similar to S. 1444 should be
focused in that direction.

Finally, NSPA supports the sunset provision of S. 1444, however we
believe the dates suggested by the legislation are unrealistic. The
budgets for those future fiscal years will have already been determined
when the bill is passed and those cases currently in litigation should
not necessarily reap a windfall from S. 1444 at the expense of IRS, who
would be unnecessarily penalized because the rules of the game were
changed after It began.

In conclusion, the National Society of Public Accountants believes
that legislation providing for the payment of attorneys' fees to individuals
and small businesses prevailing in civil tax cases against the IRS is a
first-step toward restraining arbitrary regulatory proceedings. Since
many cases result from a bureaucratic or administrative dental of Justice
to those unable to afford the extraordinary legal costs Involved, legislation
providing for attorney fee reimbursemnt would restore to those abused
their right to seek legal redress for damages done.

Thank you for the opportunity to present our views on this legislation.

Senator BAUCUS. That concludes the hearing.
Thank you all very much.
The hearing will recess subject to the call of the Chair.
[Whereupon, at 6:05 p.m. the subcommittee recessed, to recon-

vene at the call of the Chair.]
[By direction of the chairman the following communications were

made a part of the hearing record:]
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July 17, 1979

Senator Ha Baucue
1107 DSOB
Washington, D.C. 20S10

Dear Senator caucus:

We were pleased to learn that you have introduced S.1444, the
Taxpayer Protection and Relaburseent Act.

Enclosed is a statement on the National Taxpayer Union's position
on S.1444. Would you please eater the statement into the official
record at the hearings on S.1444

We wish you every success with your efforts on S.1444.

Sincerely,

David eat e ll ll
Director of Legislative Policy

0K/da

A NO p~mrdm, NON-4UO' OaOANSMCH 08CAlD 10 %I UC PAE M

E vl'
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The Taxpayer Protection and Reimbursement Act

The National Taxpayers Union fully supports the objectives of S.1444,
the Taxpayer Protection and Reimbursement Act. It is an important step
towards reducing the awesome disadvantages the taxpayer now faces in a dispute
with the Internal Revenue Service. Currently, it is well known that the
taxpayer faces extreme disadvantages when a dispute arises with the Internal
Revenue Service. Compared to the individual taxpayer, the IRS has virtually
unlimited resources. If the taxpayer loses the dispute, he loses time, wages$
expenses, and can be assessed penalties. If he wins, he gets to keep his
money minus court costs, time, wages and other expenses incurred. These costs
frequently exceed the amount of money the taxpayer is allowed to keep. While
we feel enactment of S.1444 in its present form would reduce the disadvantages
the taxpayer faces in a dispute with the Internal Revenue Service, we recommend
the following changes in S.1444 be considered: .

1) The bill gives discretion tQ the Courts to reimburse the taxpayer
for reasonable court costs, includingattorney's fees, only when the taxpayer
wins the case in dispute and proves the position of the United States was un-
reasonable. If the taxpayer wins the case we feel he should be reimbursed for
reasonable court costs. If the position of the IRS and the United States is
wrong, the taxpayer should not have to further prove that the position is "un-
reasonable" and then rely on the discretion of the court to reimburse court
costs.

2) The bill limits reimbursement of court costs to $20,000. The bill
already limits reimbursement of court costs to a "reasonable" amount. If
the costs are reasonable, and over $20,000, there Is no fair reason not to
reimburse the taxpayer. This provision guarantees that the IRS regains the
inherent advantages over the taxpayer in a major case.

3) The bill provides that payment for reimbursement of court costs
come from the general funds of the agency which loses the case. This important
provision will help to ensure caution and reason in governmental actions against
taxpayers. If limitations on amounts to be reimbursed are to be included in the
bill, we would recommend limiting the total reimbursement the agency can dis-
pense in any given year, instead of limiting the amount for any one case.
This limit, of course, should not be used by the agency or the court as grounds
to deny reimbursement. This limitation would guarantee that an agency would
not repeatedly pursue frivolous actions.

A NON PIAU NON.P5OPT OOANMZ~N OWAT 70 1b4 Musu eiWM
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HOLMES F. CROUCH
Tax Praciftlss.

20484 Gka Bras Drtv. Stop. California 95070
(406) 867-2628

INROLLEO TO PRACTICE SEPORE THE INTERNAL REVENUE SERVICE

July 21, 1979

Mr. Michael Stern
Staff Director
Committee on Finance
Room 2227
Dirksen Senate Office Bldg.
Washington, D.C. 20510

Re: Hearing on S. 1"4

Dear Mr. Stern:

I have received your Press Release #H-44 dated July 12, 1979.

I wish to submit a written statement for the record, pertaining to

S. l"4: Taxpayer Protection and Reimbursement Act.

As a professional tax preparer, eight years In practice, I have

become Increasingly concerned about the hard lined and constrained

adversary position which the Internal Revenue Service too often takes

against taxpayers. I have had some experience where reasonable and

moderate positions have been taken, but by and large, unreasonableness

Is the rule rather than the exception.

-I have given this matter serious and constructive thought, and I

keep coming up with the idea of KMATIVI; PENALTIES ag nst the Internal

Revenue Service. In other words, in edition to reimbursement for costs

and fees to a taxpayer, a "egative Penalty" would be imposed on the IRS

for each act of arbitrary overassesment. The key word here Is "arbitrary"

overassessment as there are erroneous overassessaments which, in time,

can be corrected via administrative and judicial processes.

I suggest a 50 negative penalty for each arbitrary overasessaent.

That is, for each $100 in arbitrary overassessment made Initially by the
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IRS, a $50 negative penalty would be imposed. This $50 negative penalty

would go to the taxpayer, tax free. Determination of the negative penalty

would be made by the Senate Finance Subcoittee on Oversight of the

Internal Revenue Service.

Tb provide a specific current example of what I mean, attached

herewith are copies of a current protest Involving my clients, Mr. & Mrs.

Willard D. Whitaker. The tax controversy arises from an arbitrary and

unreasonable overinterpretation of IR Code Sec. 28M. This section pertains

to limitations in business expenses when using an "office-in-hose." This

section was a 1976 enactment.

What the IRS Is saying Is that, because of See. 28A, if a taxpayer

claims $1 in office-in-home expenses, in a bona fide business endeavor,

he is disallowed all otherwise allowable business expenses, even though

such otherwise allowable expenses might result in a bona fide business loss

of $100,000. This is truly an arbitrary and far-reaching position. All

business losses of a sole proprietorship are automatically adjusted to

zero, if a taxpayer so much as claims $1 of office-in-home expenses.

Congress surely did not have this In mind when It enacted Sect. 280A.

In the Whitaker case attached, the IRS arbitrarily adjusted the

Schedule C business losses for 1976 and 1977 to zero. The additional tax

deriving from this arbitrary adjustment amounts to $515.28 for 1976 and

$38*.OO for 1977.

If the Taxpayer Protection and Reimbursement Act were properly

worded to include 50% EGATIVE PENIALTIES against the IRS, the Whitakers

would be entitled to reimbursement of $258 for 1976 and $192 for 1977.

In addition, they would also be entitled to reimbursement for the audit

fees and appellate fees which they have paid. To date, their audit fees

are $75 and their appellate fees are $225.
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I feel strongly that, sooner or later, the concept of negative

penalties must be considered 4J Congress as a disciplinary tool against

the IRS. Sooner or later, this mast come It ve are ever to restore

confidence of taxpayers in their goverent. I believe that the oppor.

tunity to introduce this concept exists in 8. 14" .

Rec t fully st t t ed,

Holmes F. 7roue;
TAX PRACTITIONER

Courtesy Copy to
Chief, Appellate Branch
IRS San Francisco
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HOLUM F. CROUCH
Tu PUH€dOE

24 s Itw Dam vB , Stop, Calforna 95070
(408) 667-2628

INNOL0US TO PRACTICE WiPONt THR INTIRNAL AIVIINJS SERVICE

July 21, 1979

Kr. Aubry Myrick
Chief, Appellate Branch
Internal Revenue Service
2 Ebarcadero Center #800Ban Francisco, CA 9*111 Re: Albert Bill, Conferee

Willard Whitaker, Taxpayer
Interpretation of ge. 280A

Dear Mr. Myrick:

The official Statement of Principles of the Internal Revenue
Service Is, in part --

.. .(T)o determine the reasonable meaning of various
Code provisions in the light of the Congressional purpose
in enacting them; and to perform this work In a fair and
impartial manner, vith neither a government nor a taxpayer
point of view. At the heart of administration Is interpre-
tation of the Code. It is the responsibility of each person
In the Service, charged with the duty of interpreting the
law, to try to rind the true meaning of the statutory
provision and not to adopt a strained construction .

On Friday, July 20th, I met with your Mr. Albert Hill In the
San Jose IRS office. We met for approximately one hour concerning the
1976 and 1977 tax returns of Mr. & Krs. Willard D. Whitaker (567-I0-7885).
The sole and only issue was interpretation of Code See. 280.

It was very obvious to me that your Mr. Hill was adopting a
hard-lined and strained construction of Sec. 280A. Be even vent so far
as to indicate that his strained interpretation would Invalidate
applicable prior-existing code sections, such as Sections 161 (business
expenses), 163 (interest), 161 (taxes), 167 (depreciation), and 183(d)
(activity engaged in for profit). Though he listened courteously to my
position on the matter, as expressed in my letter of June 12; 1978 to
Mr. John Stoeckl, Field Auditor, he clearly indicated that he (RIll)vas
going to rubber-stamp the auditor's position.

I submit that if your Appellate Branch is going to be nothing
more than a rubber-stamp for the Examination (Audit) Branch of the IRS,
then the Appellate Branch should be abolished entirely. In fact, I '
urging that the Appellate Branch be abolished (as a budget-saving matter),
by sending a copy of this letter to the Senate Finance Sub-comaittee on
Oversight of the Internal Revenue Service.
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Ny professional contention is that the underlying Congressional
intent of See. 2OA vas to eliminate potential taxpayer abuses of
converting otherwise non-allowable personal expenses into allowable
business expenses via use of "office in home." It was not the purpose
of See. 280& to automatically disallow otherwise allowable deductions
Of sections 161, 163, 11., 167, end 183(4).

What Stoeckl and Hill are saying is that if a taxpayer clams
$1 in office-in-home expenses, he shall not be allowed any business
losses, even if his otherwise allowable business losses were $100,000.
I submit that this is an arbitrary and unduly constrained interpretation
of See. 28M. I reject such Interpretation as not being in keeping with
the Statement of Principles of the Service.

In view of the above, I specifically request that you, Mr. MYrick,
provide me a clear and reasonable interpretation of See. 28M as it
applies to taxpayers having a bona fide business, vho, for economy and
profit-making reasons, happen to use an office-in-home.

I explained my position carefully and systematically to your
Mr. Hill. I do not believe he comprehended what I was saying. If he
did, there vould be no increase in Hr. & Mrs. Whitaker's tax for 1976 and
1977. The proposed tax increases derive solely from disallowing the
Schedule C losses, and substituting "zero" for "Net profit or loss" from
the business.

In other words, what Stoeckl and Hill are saying is that a sole
proprietorship can never have a net operating loss (NOL) if $1 In office-
in-home expenses is claLmed. This is a far-reaching and unintended effect
of See. 280A.

Please do not "play games" with my request for your interpretation
of See. 280A. I want a responsible response signed by you, as Chief of
the Appellate Branch. In addition to the Whitakers, I have numerous
other tax clients where this issue is vital.

TAX PRACTITIONER

cc: 1. Senate Finance Subcommittee
on Oversight of the IRS

2. Willard D. Whitaker
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HOLMES F. CROUCH
Tax P tiedom

2044 Gkm Bus Ddw. Samto, ond 9S070
(406) 867-2628

ENROLO To ,PACTIC 82POAS THE INTERNAL V . INVE 61M vIC

June 12, 1978
Mr. John Stosekl
Field Audit Group FA 1415
Internal Revenue Service
123 East Gish Road
San Jose, CA 95112

Re: illard D. and Consuelo V. Whitaker
1976 Return loe
Your Form 4159

Dear Mr. Stoeckl:

Thank you for forwarding me your proposed audit changes via your
letter dated June 1, 1978.

On behalf of the taxpeyere, I an protesting the proposed audit
changes on the following grounds:

1. Violation of Legislative Intent

House Report No. 94-658 states very clearly that the overall
objective of the Tax Reform Act of 1976 Is

0 "to Improve substantially the equity of the income tax at
all Income levels,

* to continue for the calendar year 1976 the economic stimulus
provided . . . by the Tax Reduction Act of 1975s o....

The basic intent of Code Sec. 280A yas to Improve equity, eliminate
abuses, an still provide econolc stlmaulus, particularly to minority groups.
2be primary target of the office-in-hom disallovance yas fully employed
persons, employed persons with a side business, or employed persons in tvo
or more occupations. The objective was to stop tax abuses; it was not to
stop economic Incentives.

In the case here, Mrs. Consuelo U. Whitaker had previously left her
prior employment to become self-employed. She engs aed In reteal sales,
instructional activities, and manufacturing; she acquired inventory and
wepital equipment which served no personal-use benefit whatsoever. er

-mtivation' for Using her home, temporarily, was for economic reasons: not
,. for tax reasons, She sought to become self-employed in a new business of

her own.

2. Unatborised Penalty Against Self-Employed

Under the provisions of Schedule C. any net earnings from self-employment
* (in excess of. $400) are subject to the self-employment tax: Schedule St.
Mrs. Witaker wes aware ot this, and this indeed was her objective. She
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wanted to get a business going in her own right and pay her own social
security tax.

By your application of Code See. 280A, you have penalized her in
an unauthorized manner. You have denied her the Code Sec.183(d) presumption
that if she can show a profit in 2 out of 5 consecutive (full) years, she
Is deemed to be self-employed, whereupon all expenses are deductible.

Furtermore, I contend that you have misinterpreted See. 2&JA(b) --
exception for taxes and interest. The Committee Report on P.L. 95.30
specifically states,

"The deductions allowable for interest (See. 163), certain
taxes (6ee. 16.) and casualty losses (Sec. 165) may still
be claimed as deductions without regard to their connection
with the taxpayer's trade or business or income producing
activities." (Underscoring supplied.)

Although you and I discussed these matters by phone at length, I
could sense that I was not getting through to you. Now it Is also obvious
that your supervisor does not comprehend the above.

On behalf of the taxpayers, I hereby request that the case be assigned
to a District Conferee, vho has broader discretion In interpretation than
at the audit level.

In summary, the taxpayers protest the entire amount of additional
taxes imposed, namely:

1976 $515.28
1977 $A8'00o

as being erroneous and In violation of Legislative intent.

"Eo-0 mes F.Couch

TAX P CTITIXONR

cc: Mr. & Mrs. Willard Whitaker
Congressman Don Edwards
1625 2he Alameda, Rom 709
San Jose, CA 95126
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a. i General Tax Credit "18.00 -0-
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k r -awo- !o - - " Tf . .- - Im~w ~ $ roo, Inco Tax Audit Chaes ... . .

Nam.and Addresf 'apw.s $S I&. .or I.hn gl, u.
WRITAIcERS wIUVazw D- & comtsw o w. ,67-0-7.85 Joint

2249 FPmtDaInd Way PE]w w.-N.~ee~r

Saa Joe. Ca. 9512? , ire We r. Whitaker, Taxpayer
were Hrs H. P. CrOuch, Enrolled Aent

. Aea~m~W~ ,, nYa [. Yea. 7612 Yew. 7712

*. Schedule C Loss 41,132.26 43 736.59

b. Interest: Home Ifortgage, Sch. A '4381.00 4371.00

T 3 ts:... Sch. A. $tl7.00 4197.00

fajs, S.D.I. ( $90.0 ) ($11h.0

U.

2. totl A $1,610.26 31,190.59
. Ad ust e "O" aO To Ka ,W L- 0M Sh ao n RSe n .....

ftreous Adiawle _2___-5 8%13__

_.c__,__ _,_t_ _ _.O o_r, _ _.__ __ .323) e37.76 i30,171.98

S. Tai $,608.08 35,h72.00

Al;v --Ism 0 -104M
F"454WA ift,,. $I-?I
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WITAiER, Will ard D, & Coongslo W, 7612, 7712

Ceramics and Student Insuructifte in the nanu/acturing and decorating or ceramics.

The operation is conduted out of the taxpayers residence and began In 19?3. One

used In the ouiness. The major portion of the garage Is also used for the business

facilities, washer and dryer, would codtitute the only personal use of the garage.

as a work area.

Mrs. Whtaker conducts clUes on uesday snd Thursday, norni ns and eveni.ngs and

Saturday morning classes during the sumr months.

Ms. ditakar's month~l icoe susar shows receipt* in June through July of 1976
_ .r_ U 1 .a~~t. . A: ,w .. U~n .'.x :. . .................... .. ..

keL&~snLl33.i~f.Ad.&73~9..........Th . .....
prorated expenses deducted on schedule C and contrLbuting to the loss included

Cost basis in the residence vith a 30 year life depreciated sing the straight

1975, disallows certain expenses in connection with business use of hcme, mentall
.. ........................ ........ . . . .........

. 9..pi~~~I...M 1W.C.~p WMARAROMM 9.q. A, 4 & h &..fh. A I MI.....~
wth respect to the use or a de1lina unit which is used by the taxpayer during

... .e. ..u~. J ...a .In), ... q ... .. ............ .......... .................................... ......

However. section OAb) state, that. rt. .
~~it;?axe jZQas aa Lses ae. uhich would be allcwod without regard to its

condms.otlo with.onarpat.tj9jdW

...... g. .... . .. ....m.. ... ..... ... . .e............. ........ . . .

..... ... ..... . ..... ..... ................ .....

POWU ,04W..1...-

BEST AVAILABLE COPY
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KVE OF UAAVIR 9KVF
WUIUMR, Villard D. & Consuslo W. 7612, 7712

such item is aLlocable to a portion of the dwellinC unit wtich is exclusively used

custoners in neting or dealinq, with the taxpayer in the normal course ot his

space in the dwelling unit used for etra" oi inventory held for 'ise in the

dwelling unit is the sole fixed location of such trade or business.

Although the use of a dwelling unit meete the exceptions to the general rules
Mbi, d i ej J y. j u .a...t .M............ -.

the deductions for other business expenses as linited by section 2MA()(5) to

to such use whether or not such unit was so used.

and in violaticm of legislative intent.

Th ti;propoed a&djus*t-montslar*in vYiola&tion-r o. the overall 'I*objective-s o-*f the -Tax"-,--'
-".-.A 9'.. f 2 "'J'a- rL;.9e-ca'?. . " .- r ............

substantially the equity or te Inc"e tax at all income levels, to contin-e

Tax Aeduction Act of 1975.0

-' ob-ecti- o sectio &)A was to stop ta" abuss, no totep econc "nc vos....

Socisl Security Tax*

The application of section 2COA constitutes an unauthorized penalty by denying the

in 2 out of 5 consecutive years and thereby deemed to be Self-Employed, and all

- Oo , Y.9 .i. SU..... ...............

28 )" )2) and therefore a portion of the expenses arv deductible.

iwvrthe expenses are subject to sactionZbOA(c)(5) limiting the deductions to

wbether or not such unit was so used.

BEST AVAILABLE COPY
49.1M0 -79.12
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WHITAtM, Willar-d a* 4 Consuelo We. I7612, M72

. .pgro. .$ a. that ti*...+ reasonn for Code Section .M.A .a .
to eliminate the allocationpron oe.mwn personal living and ."amily expens

necessary business expenses even thou h the expenses dld not result in additional

Section M8A of the Inte.-nal devenus Zoi
from re.porting a profit aid paying oucial Security~Tax as a self-employed Individual.
It doeswe r limit h.e FOAAtA aWqe.expn..t .. ooiq.
use of th residence for Chat trade or business reduced by the deductionsvwhich are
alloue~tdieut reute *o ..

7(ei.C.ntrerst a.d tws)asa stated In the Cooittee .eports on Public Law 95-)Oo

section 163. The proposed aJustamnt-s were not nade under section 183(a) as %n
. L C nota .ge..n r..,t.L...&.at..:'.

disallowing, the deductions entirely, therefore the 163(d) presuMption is not
..e. . . ... ...................................................... ..............................

.CO.. .. . ............ . .. ......................... ..... ........ . . . . ... ....

t general rules however it is subject to the linitations of Section OA(c)(5).

gross Income derived from the use of the residence reducted by the deductions

" business .g,.~. interests taxes)&-

I - - - ---- . .... ........... .. - - -- -- -- . .... . . .. . ....-.- ... ...-.-. ... . .. . ........ '

g . . . . .. . ... .................................................. ........ ...... .. . . .... ....... ..... ,. ,.O.

!,
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WMUR Willard D. & Conauelo W.

eXPtAMATON OF ITM

Schedule C.

Tm ............... .................._ _ _.._. .-.. , a.........,................_ . .... ......... ....

... . r,:m -- .. _.( . .. _. _ ....... ... ................. ....... . ..........................

To , . .Q.... ...............

;J .,. ,' .ou .r . , . . . .. .. ..... . ........... ........................ .....

......... ..o . .. .. . .. ... .. .... : , ....... ............. ......I&IM........ . . .... .

. ... .o :., a .... ... ..... .... U .4 ... h .ARZ ..... ............... .........

. ..... ........................... o . . ........... . .,.................................................................

_~~ ~~~~~~~~~~~~~~~~ ,..oa 9., r ,. .... . . ................ . .. _.,.,.o,' ............... . ............

..... . . ... ......... . .......

......... .... . ... ................... ..................... ... ,,..,.................. ..... ...... . ..

. .. . . ........T . , L ., . . r..,.Z. ........ . . . . . .... ,,. , . .

I7612, ?712
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FEWWA 1oo jut I I *:;j

WRTAKCF'( Willard D. & onsuslo W. 7612f ?712

Schedule C. as adjusted For tax year ending 31 Dec. 1977.

Groe ns__e 32,30I.nc8
........ .. .

Lees Allocated Expenses

Interest - a.z. ($1,856.72 X .20) $371.00

Taxe - A.E. ($982.92 X .20) 197.00

Total 568.00Tot . ................... ...

Limit on business expenses per See. 280A(c)(5) Jl,737.58

Actual business expenses per returns

Cost of Goods Sold $1,575.92

Other expense.

Total 32,522.67

Limit on expenses per See. 280A(o)(5) 1"7.. ... o......... . ... ........ .. ,, ...... o ............... ..... .o .............. ................................ .

Net Profit/Loas adjusted - 0 -

. o.... .ino per return- 7.. .9• .
. . . , , . . . . . ... . .... . . , . . .. . ..... . . . . .... . . . . . . . . .. ... . . . . . . .. ... . . o . . . . .. ........... . .. .... . ... . . . o. . . ... . .. .. .. .

•.... ............... ................. .. ...... _..... .. ,............ ..7.. ... ... ............. ............ ...... .. ......... _
Total adjustaiont.for 1977

...................... ..... ... . ........ .....

.. .. . ...... .. . . ......... ..... ............... . . ............. . ...... .... .... ......... ..... .....................

.. .,,-.... . ..... . . ......... .. -. ...... .. ... . .--.-... - . - . - . .". .. - ' . .... ... . . .. ..... . .. . .....

. ... . .... , ................. .... ..... , ..... ............. , ......................- .o -o.o- ... .- o .. o .° .. ' ' ''
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15W ITEMS 2:!Ia

WHITAKEA, Aillard D. & Consuelo W. 7612, 7712

lb. Interest, Hemn Hortaget Schedule A: ib.~~~ ~~~ _, ,_-_........ :, .. ....... ... ......... . . ......................................
1.. Taxes, Mal Estatec Schedule A

FACTSt .. W '¢To. _ .. __o ... .o_. .. . o._o _ .,....o .... ...... ._ .... . . ........ ..... ....... .... ...... .

The net losses reported on schedule C for 1976 and 1977 were determined without

of the residence. ______of the resid nce. ... . . .... ....................................... .....

The total amount of Aeal Estate Taxes and Home llortgage Interest were deducted on

LAWt _

--44010or - .'' .. .. ..... .... . - .................................... ..... ............ .......... ..... ......

Section 280A(o)(5) of the Internal revenue Code limits the expnses attributable

reduced by the deductions allowable without regard to the use of the residence
" . A v'w ; u 'W . -.... ..........................................................................................................

to the use of a residence for trade or business p-irposes nay not exceed the &nint
-W Wi--r i Tffie..... FT..LW6-. - i .i....... ,

reduced by the deductions which are allowed without rcF.ard to thoir connection with. .-. rea--rd .. c, 7 ....... . .....................

the use of a residence or separate unattached structure for trade or evusinesspurposes ny ue ".o
resid nce or separate unattached structure for that trade or business reduced by

tax.payerts trade or business (e.g., Interest and taxes)."
-'- -m ....... .... .-; '-- r- u ' ................ .... .

. _e .. ,.. .. . _ . .. . .... ....... . ..... ........ ...... .......... .... .. ............. ..... ..............

TAPATERS PMITI(Ns

Internal Revenue Code Section 2MOA(b) Exception for Interest, taxes, Casualty Losses." .- ' ; " t '~i% .".................................. .................................................. ..

for interest (See. lo), %artain taxes (See. lou) and casualt- Losses (See. o15)L .....

taxayrfs trade or business or Incom Producion activities." _______
-..... ..... ...... ..'". I ..... . .. ........ ... . .. ..... .................r ... .................W.......,, ..... ............. ..................
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WITAG. , Willard D. & Consuelo W. 7612, 7712

GOEM ,V.US POISON:

... lho.R.. .L.th.e Intermal isvenue Code makes an exception for interest, taxes8casualty losses, etc. when no deductio-nI aflW ed under Sec i6 64 subseioa) .

....... eneral disallowance vrovisijn..howe.....rj. d aes not I with
respect to certain expanses which are otherwise allowable as' deduti ........ p.? Thr.s1A_. t..t.d.under.~.the.Ta.ayrs.P0sition.) (underscorl.wsupp ied . """-................
supplied).
The deductions have not been disallowed under subscto"C"of'Sotton2AOA"te

__ er~~~~ral~ .ale,__€e_.r_. e . ........ ... ....... ..... ...................... *. .......... . ....

...T .d.tonsr.Int stand .Ta.es..a.np..icable to the busess use nust be
allocated first in accordance with internal Revenue .."Code .Sectio 2 (c) ()" ..nd

Rert 9h ea6CReor 9h-9183epo.? rtson P.L. 95-jo, House pe ITo. 9h. , and Senate Report h

to arrive at the limitation on the other business expenses allowable under Section
... ........................................... ..............................................................

.. ibi..wmiMn.xwrs. t .?,2P~ata "he ct lsoprovides an overall
limitation on the amount of deductions that a taxpayor may take for the business" u "
o the hone. The allowable deductions attributable to the use of a residence for
trade or"buinsprpssnynteceth muto gros moons denied.

..f. )t. ..e .. th. tdonce For that trade or business reduced by the deductions
which arei allowed without regard to their onnec tion with the taxpayers r trade or

,..( .. . t s) ." .. .........................................................

• . ...... ..... o.............. ......... . ...... .o....o........... o.. o. ............. .. . .. . o... ...... . o..o.o~..~o.~ . .

-Zi,. " LILY W .S .................................................... ............................... ........... .. ......... .. ... "

as It. . ..s.o on...he...ue. A .. ha en .
reduced by tho business portion and allocated to the business in order to conpute... t .. c.n aa.n...tn.Wn..;. i. at. o.n. on,~.. u)_AtmL_,Af.,n. n.n r.. l .... ..

by Internal lirvenw Code St.©tion 20D tcM5
. o.. °............o......... .......... .................................... ..................... . ..... .. . . o ......... o.. .o.. .. -.

.. J. . . v . ... ................................... . . n .......................
bus. alloc, on Sch. A.

............... in.Wma& 4 5 Q ............ 4iM*.QQ9............... .. ... .....e v ......... MA . ................ J .. $ .... ........... -A ., .V ...................... . . ......

. .......................... T .a...................... J ................ ...... )......................... . . T.. .. .O....... ..

.........T........... ..... ................

......... N.r.. .m ....Do mB.U A ............... 4.56,2 ............. ... ..........
Taxas 3 0 92 $197 O S?hc.92

emaW~ 40 t ayK. Ode ftW. For" p. % W004
'-a-4
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HOLMES F. CROUCH
Tax Fvsdtiow

20484 Gln Bra Drie, Sustop, Cilfomis 9S070
(406) 867-2628

ENROLLEO TO PRACTICE EFORE 114E INTERNAL REVENUE SERVICE

July 24, 1979

Mr. Michael Stern
Staff Director
Co ttee on Finance
Roos 2227
Dirken Senate Office Bldg.
Washington, D C. 20510

Re: Hearing on S. 1s
Supplemental Statement

Dear Mr. Stern:

I note vith dismay that Jerome Kurtz, Co issioner of Internal

Revenue vas one of the lead-off witnesses giving oral testimony on S.

lWA. I caution the Finance Subcomittee to veigh Mr. Kurtz's cements

very critically. In the past eight years, he has been the one comissioner

who has gone out of his way to intensify the unreasonable positions of

the Internal Revenue Service. He is an attorney, and by professional

nature, viev every taxpayer and every taxpreparer as his adversary.

He asserts an abusive and hardened position behind his shield of bureaucracy.

I am avare that over 120,000 letters have condemned Comissioner

Kurtz for his many interpretation abuses of the IR Code. Furthermore,

Congress itself has specifically prohibited administration of his inter-

pretation of some sections of the Code. Be Is the principal violator of

the official "Statement of Principles" of the Internal Revenue Service.

One of Comissioner Kurtz's crusades against those who are paying

his salary (including his vacation and welfare benefits) is his vendetta

against tax preparers. For some unexplained reason, be has taken it upon

himself to make professional tax preparers his shipping boys. Be has

been completely unreasonable vith regard to preparer penalties, and has
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vasted untold amounts of budget money In perpetuating gross errors of

interpretation and gross inefficiencies in his administration.

I viii cite a specific example on point, backed up with a documentary

file some 5-1/2 Inches thick.

The example here pertains to Kurtz's interpretation of IR Code Sec.

6109(a)(4): Preparer Identifying Number. The section, in part, requires

that a professional~yprepared tax return ". . . shall bear such Identifying

number for securing proper identification of such preparer, his employer,

or both, as may be prescribed."

Kurtz, himself, has personally dictated through his bureaucracy that

the See\ 6109(a)(4) term "proper identification" shall be, in the case of

a self-employed preparer, his social security number. No alternative is

tolerated. This, of course, conflicts directly with the Privacy Act of 1974.

In July 1977, I ccomenced action in the Federal District Court,

Northern California, to obtain a more reasonable Interpretation of "proper

identification" than just a preparer's social security number alone. I

proposed using an alternate identification number, such as an IRS license

number or an IRS employer number.

During the past three years of preparing tax returns for others, I

have been harassed, intimidated, threatened with seizure, and assessed with

repeated multitudes of $25 penalties, cumulatively totaling nearly $20,000.

To date, after endless administrative appeals on my part, all of these

preparer penalties have been abated. But I never know what the next course

of IRS harassment will be.

On June 27, 1979, 1 sought voluntary dismissal (without prejudice)

of my Federal Court action. Now, the IRS is fighting this dismissal on the



185

allegation that one $25 penalty has not been officially abated. I have

evidence to the contrary, but this will not stop an abusive bureaucracy

if It has one targeted for attack.

The attached papers exemplify what a tax preparer has to go through

to remove a $25 preparer penalty, erroneously assessed by the IRS. The

problem, of course, Is magnified when the Department of Justice gets In

the act.

The example here Is Just one of millions that take place throughout

this country in attempting to deal reasonably with the IRS. No wonder there

is such widespread contempt for government. No wonder there Is a "Crisis

of Confidence" that is destroying this nation.

In view of the foregoing, I cannot urge too strongly that a meaningful

"Taxpayer Protection and Reimbursement Act" be enacted.

Be ctfully submitted,

K 0lme 7F. CrouclU
TAX PRC'1ITICUER
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HOLMES F. CROUCH
Tax Practitioner
2084' Olen Brae Dr.
Saratoga, CA 95070
(") 86T2628

In Propria- Persona.

IN THE UNITED STATES COUV! OF APPEALS
FOB THE NINTH CIRCUIT

I

2

3
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21

22

23
14

25
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28

No. 7-2237
NOTION FOR VOLUNTARY DISMISSAL

(WITHOUT PREJUDICE)

TO TAE COURT ABOVE NAM)D:

Pursuant to Rules 27(a) and 42(b), Appellate Procedure, appellant

hereby moves the Court for voluntary dismissal of the action herein.

Said motion Is made on the grounds that the tax preparer penaltLies of

issue are moot at this point. The appellee has administratively abated all

penalties outstanding upon transmittal of record to this Court. The legal

points raied by this action, however, are still open, but they are deprived

of practical significance'at this time due to recently revised administrative

appeals procedures.

Appellant requests the appellee to submit his Bill of Costs, and that

these costs be taxed against the $250 bond previously posted by the appellant.

Appellant further requests that the action be dismissed vithout

prejudice, inasmuch as the legal points are still unsettled aul nay be rased

again If administrative processes prove fruitless.

Dated:2 7 0~ 9~ ,4~ ~ cc
*C OlXS F. CRCUCa

In Propria Persora

ok

OLMS P. CROUCH

Plvintif.Appellant, )

CCQ4ISSIOWER OF INTERNAL REVENUES

Defendant.Appellee.)
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1. NOUMS ?. CROUCH
Tax Practitioner

2 20W4 Glen Brae Drive
Saratoga, CA 95070

S (40) 867-2628

4 In Propria Persona

5 II THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

6
HOUMs F. CROUCH )

7 )
Plaintiff-Appellant.)

9 TI APPELLANT'S OPPOSITION TO9 API'ELE ' S CROSS-MOTION
COMISlIONER OF INTERNAL REVENUE) ,P E OPTION

10 .OR EXTENSION OF TIME
Defendant-Appellee.11 __________________

12 TO TH COURT ABOVE NAMED:

13 Appellant acknowledges receipt on July 10, 1979 of appellee's motion for

14 an extension of time. Appellant hereby opposes said cross-motion on the grounds

IS that it does not require 21 days to prepare a one-page Bill of Costs.

16 Furthermore, appellee has made Inaccurate statements In his cross-motion,

17 apparently designed to mislead the Court, namely:

IS (a) Appellee's affidavits paragraph 3 thereof, refers to alleged "penalty

19 taxes." There never was, nor Is there nov any 1976 issue herein Involv-

10 Ing a "tax" due on appellat's income. A "penalty ta" Is a penalty

21 based upon a specified percentage of a tax on income. In the case herein

22 the so-called "penalty" is nothing more than an adainistrative tool for

23 disciplining the appellant for refusing to affix his own private social

24 security number onto the 300 to .00 tax returns' that he prepares for

25 Others. Congress never intended that any reveae be produced by this

26 4isciplunary tool.

17 (b) App& l**'s affidavit, paragraph Is thereof refers to appellant's

28 nrnnt tax payment file." This is inaeura&t for reasons in (a) above.
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1 as well as the fact that the disciplinary penalties at issue were for

2 tax year 1976 only. These penalties have since been administratively

$ abated.

4 (c) Appellee's proposed Order form has slipped In the word "with"

5 prejudice, whereas appellant's motion specifically stated "without"

6 prejudice. Appellee's proposed Order form Is therefore inaccurate.

7 Previously, appellant moved the Court to include administrative penalties

8 for tax year 1977. Appellee opposed that motion, and the Court sustained the

9 appellee. Therefore, 1977 penalties are not included herein: only the 1976

10 penalties.

I1 In view of the above, appellant urges the Court to voluntarily dismiss

12 the case without prejudice, applying to the 1976 penalties only.

13 If appellee seeks to include the 1977 penalties, then appellant with-

14 draws his motion for voluntary dismissal.

16 Dated: ~ _ _ _ _ __ _ _ _ _

17 In Propria Persona
18

CERTIFICATE OF SERVICE BY MAIL
19

This is to certify that two copies of the foregoing APPELL'NTIS OPPOSITIO
20 O APPELLE'S CROSSMOTION FOR EX1NSION OF TIM were this day

21
of July, 1979, placed In the U. S. ail, postage prepaid, and addressed to:

2

23OGl bert E. Andrews
Attorney, Tax Division
Department of Justice
Washington, D.C.

26
HOIJ0)s F. CROUCH
Tax Practitioner

49- id8 2,4

2.
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1 10128 r. CROUCH
Tax Practitioner

2 2014 Olen Drae Drive
Saratoga, CA 95070

3 ("0) 867-2W8

4 In Propria Persona

$ IM i UNITED STATES COURT OF APPEALS
FOR TUE NINTH CIRCUIT

6
HOLMES F. CROUCH )

Plaintiff-Appelant. 
No. 78-237

$ )
vs. ) APPELLANT'S REPLY TO

9 ) APPELLIE'S OPPOSITION
COMMISSIONER OF INTERNAL REVENUE) TO APPELLANT'S MOTION FOR

10 VOLUNTARY DISMISSAL WITHOUT
Defendant-Appellee. PREJUDICE

12 TO THE COURT ABOVE NAMED:

13 Appellant acknowledges receipt on July 18, 1979 of appellee's opposition

14 to appellant's motion for voluntary dismissal without prejudice. Appellant

15 hereby replies to said opposition in conformity with the time provisions of

16 Rule 27(a), Federal Rules of Appellate Procedure.

17 Appellant respectfully requests the Court's Indulgence in considering

IS the following points before rendering its decision on the matter herein:

19 1. Appellant's motion for voluntary dismissal without prejudice is

20 based directly upon the wording in Rule 4l(b), Federal Rules of Appellate

21 Procedure, to wit -

22 "An appeal may be dismissed on motion of the appellant upon
such terms as may be agreed upon by the parties or fixed by

23 the court." (underscoring supplied)

24 There is nothing implied or stated in this rule to support the appellee's

2S contention that the appellant's motion "comes too late." Indeed, the clear

26 purpose of such rule Is to allow the appellant to clear the court calendar

27 of matters which could -- or should be - handled administratively.

28 2. At the time the Initial complaint herein was filed (July 7, 1977),



190

I there were no established administrative appeal procedures for relief Involving

2 statutes 26 USC 6109(a)(I) and 605(c). Thus, the only available avenue open

3 then to the plaintiff ws the Judicial process. The then-absence of adaini-

4 strative appeal procedures was noted by the lover court and admitted by the

5 defendant. The defendant gave the lover court assurance that such procedures

6 vould be worked out In the future. Based on this assurance, the lover court

7 rendered Its decision. Exception to the lover court's decision, and hene the

8 basis for appeal herein, pertains to Its erroneously classifying an administra-

9 tive penalty as a "tax" on income for revenue purposes.

10 3. Comencing on June 1, 1978 and extending through February 26, 1979,

11 upon plaintiff-appellant's request, defendant-appellee administratively abated

12 a total of $2,650 in penalties via IRS Form 1331-B. A total of 25 separate

13 penalty abatement forms 1331-B were issued. These totals exceed those recited

14 by the appellee. Bence, It Is obvious that information on the one $25 penalty

is alleged by the appellee to be unabated either was lost In the mail, or more

16 likely lost In the bureaucracy of appellee's own files. Appellee, who has

17 a long-standing position of "substance over form" is grasping for straws here.

18 The penalties at issue In the Record on Appeal are now truly moot.

19 It. On June 25, 1979, a defendant-appellee's representative from the

20 Peralty Adjustment Branch, Fresno Center, telephoned the appellant with noti-

21 ficatlon that on and after July 1, 1979, entirely new administrative appeal

22 procedures would take effect. And that all penalties assessed up to and

23 through June 30, 1979 would be "automatically adjusted" (abated). Thereupon,

24 on June 27, 1979 appellant filed his motion for voluntary dismissal without

25 prejudice. The appellant's Intention In doing so was to clear up his own

2,6 files, now approximately 5-1/2 inches thick, and at the same time clear the

27 court's calendar of purely administrative matters.

28 5. The appellee raises the oppositional defense that the Treasury
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I Department Wuld be deprived of benefits of res Judicata and collateral

2 estoppel, if the appellant's motion were granted. This oppositional defense

3 has no merit herein. Neither rem judicata nor collateral estoppel apply

4 where controlling facts are different in different years, even though the

$ issues and parties may be identical. (Goldstein v. U.S., 227 F. (2d) 1;

6 Seard v. U.S., k97 r. (2d) 1270; Rose, 55 T.C. 28; Con. v. Sunnen, 333 U.S.

7 591). The List of these citations Is that if any of the facts relating to

8 the Issue In the second action are new, or if there has been an Intervenina

9 law change, then collateral estoppel does not apply. With this different-

10 facts principle in mind, appellant contends that the now availability of

11 defined administrative appeal procedures, whereas none existed at the time of

12 the initial action, constitutes a substantially different set of controlling

13 facts# to properly bar appellee's reliance on collateral estoppel.

14 For these reasons, appellant's notion for voluntary dismissal of the

Is action herein, without prejudice, should be granted. A proposed order to

16 this effect i8 attached hereto.

17

is Dted al A rz"V - - - H01W4S FT RUC

19 . In Propria Persona

20 CERTIFICATE OF SERVICE BY NAIL

21 This Is to certify that one copy of the foregoing APPELlANT'S REPLY TO

22 APPELLEE'S PPO6ITIOa TO APPELLANT'S NOTION FO VOWNTARY DMIMSAL WITHOUT

23 PREJUDICE was this -,&49 th day of July, 1979, placed in the U. S. Nail,

24 postage prepaid, and addressed to:

25 Gilbert E. Andrews
Attorney, Txx Division

26 Department of Justice
ashngton, D.C. 20530

T , " x V. CRUionTax Practitioner
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July 31, 1979

Senator Max Baucus
Room 5327
Dirksen Senate Office Building
let Street, N.W.
Washington, D.C. 20510

Dear Senator Baucust

I an pleased to inform you chat the American Institute of CPAs
supports the enactment of S.1444, "The Taxpayers Protection and
Reimbursement Act.* We believe that it is much fairer to tax-
payers than the tax provision of the Civil Rights Attorneys' Fees
Awards Act, while at the same time providing substantial limita-
tions upon the situations in which court costs can be recovered.

We assume that the fees paid to CPA for assistance by them to
taxpayers' attorneys in connection with the civil action or
proceeding described in the bill are encompassed within the
provision for "reasonable court costs", and would not be reim-
bursable solely out of the judgement for attorney's fees. Because
such services by CPAs are very frequently rendered, we recommend
that the proposed amendments to the Internal Revenue Code be
clarified accordingly, or that a committee report so state.

The AICPA welcomes the opportunity to support this legislation.
It will, we firmly believe, contribute to taxpayer confidence
in our self-assessment system, and we commend you and your
colleagues for sponsoring it.

Sincerely,

Chairman
Federal Tax Division
cc: ad Neef

Rusty Guritz./ 0


