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MISCELLANEOUS TAX BILLS II

MONDAY, SEPTEMBER 17, 1979

U.S. SENATE,
SUBCOMMITTEE ON TAXATION AND
DEBT MANAGEMENT GENERALLY,
COMMITTEE ON FINANCE,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:30 a.m. in room
2221, Dirksen Senate Office Building, Hon. Harry F. Byrd, Jr.,
chairman of the subcommittee, presiding. -

Present: Senators Byrd, Talmadge, Dole, Packwood, and Chafee.

[The gress release announcing this hearing and the bills S. 224,
S. 401, S. 616, S. 687, S. 736, S. 945, and S. 1514 follow:]

[Preee release}

FINANCE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT SeETS HEARING ON
- MisceLLANEOUS Tax Biuis

Senator Harry F. Byrd, Jr. (I-Va), Chairman of the Subcommittee on Taxation
and Debt Management announced today that a hearing will be held on September
17, 1979, on miscellaneous tax bills.

B 'lf&e. hearing will begin at 9:30 A.M. in Room 2221 of the Dirksen Senate Office
uilding.

The following pieces of legislation will be considered:

S. 224, sponsored by Senators Hatch, Dole, Domenici, Goldwater, Hayakawa,
Helms, Schmitt, Stevens, Thurmond, Tower, and Young, would prohibit permanent-
ly the issuance of IRS regulations on the taxation of fringe benefits. The measure
involves no revenue loss since it would continue current law. However, revenue
estimates showing revenue gains derived from implementation of the proposed
Internal Revenue Service r'lggulations dealing with fringe benefits will be furnished
on the day of the hearing. The bill would benefit taxpayers affected by the proposed
fringe benefit regulations of the Internal Revenue Service.

S. 616, sponsored by Senators Dole and Thurmond, would amend the Internal
Revenue Code to permit an income tax, an estate tax, and a gift tax deduction for
contributions to the construction or maintenance of buildings housing fraternal
organizations. Revenue estimates on this measure will be furnished on the day of
the hearing. The measure will benefit fraternal organizations with building pro-
grams and taxpayers who make contributions to these organizations for building or
maintaining facilities housing the organization.

S. 687, sponsored by Senators Chafee and Pell, which amends the Rhode Island
Indian Claims Settlement Act to provide an exemption from taxes with respect to
the settlement lands and amounts received by a statecontrolled corporation in"
connection with litigation dealing with Indian land claims and to provide a deferral
of capital gains with respect to the sale of settlement lands. Revenue estimates on
this measure will be furnished at the time of the hearing. The measure will benefit

rties to land settlements negotiated in connection with litigation dealing with
ndian land claims.

S. 1514, sponsored by Senators Byrd (Va.) and Warner, which would amend the
Internal Revenue Code with respect to the tax-exempt status of interest on certain

overnmental obligations the proceeds of which are to be used to provide solid waste
isposal facilities. The bill would involve a revenue loss in fiscal year 1980 of $2
million, 1981 of $13 million, 1982 of $39 million, and 1983 of $81 million. The bill

($9]
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would benefit the Southeastern Public Services Authority of Virginia and other
governmental units involved in the collection of solid waste materials and the
conversion of such materials into energy.

It is estimated that as many as 40 projects of this nature may exist throughout

the country.

S. 1736, I'gponsorea:l by Senators Dole, DeConcini, and Matsunaga, which would
amend the Internal Revenue Code to clarify the standards in determining
whether individuals are not employees for pu of employment taxes. Revenue

estimates on the measure will be furnished at the time of the hearing. The measure
is designed to clarify the tax status of individuals as independent contractors and
has broad application to all taxpayers considered to be independent contractors.

S. 401, sponsored by Senator o;nihan, for the relief of the Manhattan Bowery
Corporation, of New York, New York, relieving the corporation of liability for
repayment of Social Security taxes erroneously refunded to its employees. Revenue
estimates on the measure will be furnished at the time of the hearing. The bill will
benefit the Manhattan Bowery Corporation.

S. 945, sponsored by Senators Mathias, Chafee, and Boren, which would provide
that annuity contracts bought by the faculty and staff of the Uniform Services
University of health Sciences, Bethesda, Maryland, be treated as if the University
were a state-funded school or charitable organization and therefore entitled to the
benefits of Section 403(b) of the Internal Revenue Code. Revenue estimates on this
measure will be furnished at the time of the hearing. The measure will benefit the
Uniform Services University of Health Sciences.

Witnesses who desire to bestif&)at the hearing should submit a written request to
Michael Stern, Staff Director, Committee on E:'inanoe, Room 2227 Dirksen Senate
Office Building, Washington, D.C., 20510 by no later than the close of business on
S o 13'121979' Act.—Senator Byrd stated that the Legislative Reo

islative Reorganization Act. nator 8 at the islative a-
nizatgnown Act of 1946, as amended, requires all witnesses appearing before rﬁxe
Committees of Congress “to file in advance written statements of their proposed
testimony, and to limit their oral presentations to brief summaries of their argu-
ment.”

Witnesses scheduled to testify should comply with the followin%emles:

(1) A copy of the statement must be filed by noon the day before the day the
witnesses is scheduled to testify.

(2) All witnesses must include with their written statement a summary of the
principal points included in the statement.

(3) The written statements must be t: on letter-size paper (not legal size) and
at least 100 copies must be submitted by the close of business the day before the
witness is scheduled to testify.

(4) Not more than ten minutes will be allowed for oral presentation.

(5) Witnesses are not to read their written statements to the Subcommittee, but
are to confine their ten-minute oral presentations to a summary of the points
included in the statement. -

Written testimony.—Senator Byrd stated that the Subcommittee would be pleased
to receive written testimony from those persons or organizations who wish to submit
statements for the record. Statements submitted for inclusion in the record should
be typewritten, not more than 25 double-spaced pages in length, and mailed with
five (5) oorgigs bgzOctober 12, 1979, to Michael Stern, Staff Director, Committee on
Finance, m 2227 Dirksen Senate Office Building, Washington, D.C. 20510.
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96TH CONGRESS
18T SESSION ‘S. 224 ‘

To prohibit permanently the iszuance of regulations on the taxation of fringe
. benefits. -

IN THE SENATE OF THE UNITED STATES

JANUARY 25 (legislative day, JANUARY 15), 1979 )

Mr. Hatcu (for himeelf, and Mr. STevens, Mr. Young, Mr. Tower, Mr.
Domenict, Mr. Havakawa, Mr. Heums, Mr. THurMOoND, Mr. Gorp-
wATER, Mr. ScuMirT and Mr. DoLE) introduced the following bill; which
was read twice and referred to the Committee on Finance

A BILL

To prohibit permanently the issuance of regulations on the
taxation of fringe benefits.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That subsection (a) of section 1 of the Act entitled ““An Act
to prohibit the issuance of regulafions on the taxation of
fringe benefits, and for other purposes”, approved October 7,
1978 (Public Law 95-427; 92 Stat. 996) is amended to read

- S v e W

as follows:
I—E®



2 .
1 ‘“(a) IN GENERAL.—No fringe benefit regulation shall

2 be issued in proposed or final form after April 30, 1979.”.
0]
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96Ty CONGRESS
_lst SEBSION S ° 40 1

For the relief of the Manhattan Bowery Corporation, of New York, New York.

IN THE SENATE OF THE UNITED STATES

FeBRUARY 8 (legislative day, JANUARY 1), 1879

Mr. MoyNIHAN introduced the following bill; which was read twice and referred
to the Committee on Finance

A BILL

For the relief of the Manhattan Bowery Corporation, of New
York, New York.

1 Beit enacted by the Senate and House of Representa-
2 tives of the United Stales of America in Congress assembled,
3 That (a}1) notwithstanding any other provisioﬁ of law, any
4 waiver certificate filed by the Manhattan Bowery Corpora-
5 tion of New York, New York (hereinafter in this section re-
6 ferred to as the “Qorporation”), under section 3121 (kX1) of
7 the Internal Revenue Code of 1954 (relating to waiver of
8 exemption from social security taxes by certain organiza-
9

tions) shall be deemed not to be effective, for purposes of the
m—E
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2

1 taxes imposed by section 8101 of such Code, with respect to

2 any wages— '

3 ‘ (A) paid by the Corporation to any employee

4 thereof after December 31, 1972 and prior to April 1,

5 1975, if the Corporation furnishes to the Secretary of

6 the Treasury evidence reasonably satisﬁctory to him

1 that.the Corporation has refunded, prior to February 1,

8 19717, to such employee (or to his survivors or estate)
9 the full amount of the taxes imposed by section 3101
10 of such Code on such wages, or
11 (B) paid after March 31, 1975 and prior to July
12 1, 1977 by the Corporation to an individual as an em-
13 ployee of the Corporation, if the Corporation furnishes
14 to the Secretary of the Treasury evidence reasonably
15 satisfactory to him that (i) such individual was not an
16 employee of the Corporation on June 30, 1978, and (ii)
17 no ahomt of the taxes imposed by section 3101 of
18 such Code on such wages were withheld by the Corpo-
19 ration from such wages.
20 (2)(A) The provisions of paragraph (1)—
21 () insofar as they relate to wages described in
22 subparagraph (A) of such paragraph, shall not become
23 effective unless, prior to the close of the one-year
24 period which begins on the date of enactment of this
25 Act, the Corporation furnishes to the Secretary of the
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Treasury the evidence referred to in such subpara-
graph; or |

(i) insofar as they relate to wages described in

subparagraph (B) of such paragraph, shall not become
effective unless, prior to the one-year period which
begins on the date of enactment of this Act, the Corpo-
ration furnishes to the Secretary of the Treasury the
evidence referred to in such subparagraph.

(B) Whenever the provisions of para.g_raph (1) become
effective with respect to any wages paid by the Corporation
to an employee thereof, no taxes imposed on such wages by
section 8101 of the Internal Revenue Code of 1954 shall be
payable, and no interest or penalty with respect to the impo-
sition of taxes by such section on such wages (or with respect
to the imposition of taxes by such section or section 3111 of
such Code on any wages paid by the Corporétion prior to
July 1, 1978) shall be imposed or collected.

(b)X1) In the administration of titles IT and XVIII of the
Social Security Act, the wages, paid to an individual, to
which the provisions of subsection (a) become effective shall
(except as otherwise is provided in paragraphs (2) and (3)) be
deemed not to constitute ““wages’ (as defined in section 209
of such Act) for purposes of determining—

(A) entitlement to or amount of any insurance

benefit payable to such individual or any other person
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4

on the basis of the wages and self-employment income
of such individual, or

(B) entitlement of such individual to benefits
under title XVIII of such Act or entitlement of any
other person to such benefits on the basis of the wages
and solf-employment income of such individual.

(2) The provisions of paragraph (1) shall not be applica-
ble in the case of any individual described therein (or to any
other person claiming a benefit referred to in paragraph (1)
on the basis of the wages and self-employment income of
such individual) if, on or before the date of enactment of this
Act, such individual dies or attains age 62, or if on such date
such individual is under a disability (as defined in section
216() of the Social Security Act) which began prior to such
date.

(3)(A) The provisions of paragraph (1) shall not be appli-
cable to any individual described therein (or to any other
person claiming & benefit referred to in paragraph (1) on the
basis of the wages and self-employment income of such indi-
vidual), if such individual enters into an arrangement with
the Secretary of the Treasury for paying into the Treasury
an amount equal to the taxes imposed by section 3101 of the
Internal Revenue Code of 1954 on the wages, paid to such
individual, with respect to which the provisions of subsection
(8) have become effective.
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b

(B) The Secretary of the Treasury shall by regulations
prescribe the manner in which such an a.rra.ngeme;lt for pay-
ment by an individual shall be made. Any such arrangement
shall afford the individual a reasonable time in which such
payment shall be made and the amount and time of the in-
stallments which will be made toward such repayment, and
shall contain appropriate conditions to protect the interests of
the United States and to assure equitable treatment to the
individual in the event that the individual fails fully to comply
with the arrangement. ‘

(C) The Secretary of the Treasury and the Secretary of
Health, Education, and Welfare shall cooperate in assuring
that, insofar as is practicabie, each individual who is eligible
to enter an arrangement under this paragraph will be notified
of that fact and given an adequate opportunity to enter into
such an arrangement.

(c) Nothing in this Act shall be construed to relieve the
Corporation of any liability for the payment of the taxes im-
posed by section 3111 of the Internal Revenue Code of 1954
with respect to any wages paid by it to any individual for any
period.

O
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96T CONGRESS
1ST SESSION ° 6 1 6

To amend the Internal Revenue Code of 1954 to allow a deduction for contribu-
tions for the construction or maintenance of buildings housing fratemal
organizations.

IN THE SENATE OF THE UNITED STATES

MagcH 12 (legislative day, FEBRUARY 22), 1979

Mr. DoLE (for himself and Mr. THURMOND) introduced the following bill; which
was read twice and referred to the Committee on Finance

A BILL

To amend the Internal Revenuc Code of 1954 to allow a
deduction for contributions for the construction or mainte-
nance of buildings housing fraternal organizations.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That (a) section 170(c)(4) of the Internal Revenue Code of
1954 (relating to charitable contributions) is amended by
striking out ‘“‘or for the prevention of cruelty to children or
animals’’ and inserting in lieu thereof “for the prevention of

cruelty to children or animals, or, in the case of a contribu-

@ a3 & Ot e W N

tion or gift to an organization described in section 501{(c)(10),
I—E
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2
for the construction or maintenance of a building the principal
purpose of which is to house such organization''.

(b) Section 2055(a)(3) of the Internal Revenue Code of
1954 (relating to estate tax charitable contribution deduc-
tions) is amended by striking out “or for the prevention of
cruelty to children or animals” and inserting in lieu thereof
“for the prevention of cruelty to children or animals, or, in
the case of a contribution or gift to an organization described
in section 501(c)(10) for the construction or maintenance of a
building the principal purpose of which is to house such
organization”’.

(c) Section 2522(a)(3) of the Internal Revenue Code of
1954 (relating to gift tax charitable contribution deductions)
is amended by striking out “art and the prevention of cruelty
io children or animals” and inserting in lieu thereof “art, the
prevention of cruelty to children or animals, and, in the case
of a contribution or gift to an organization described in sec-
tion 501(c)(10), the construction or maintenance of a building
th(: principal purpose of which is to house such organization”.

(d) The amendments made by this Act shall be effective
with respect to gifts or contributions made after the date of

enactment of this Act.

o

53-845 0 - 79 - 2
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98T CONGRESS
18T SESSION ° 68

To

amend the Rhode Island Indian Claims Settlement Act to provide an exemp-
tion from taxes with respect to the settlement lands and amounts received by
the State Corporation, and to provide a deferral of capital gains with respect
to the sale of settlement lands.

IN THE SENATE OF THE UNITED STATES
MagcH 15 (legislative day, FEBRUARY 22), 1879

Mr. CHAFEE (for himself and Mr. PeLL) introduced the following bill; which was

To

Qv e W N

read twice and referred to the Committee on Finance

A BILL

amend the Rhode Island Indian Claims Settlement Act to
provide an exemption from taxes with respect to the settle-
ment lands and amounts received by the State Corporation,
and to provide a deferral of capital gains with respect to the
sale of settlement lands.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That (a) the Rhode Island Indian Claims Settlement Act
(Public Law 95-395) is amended by adding at the end there-

of the following new sections: o~

oO—E
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2
“EXEMPTION FROM TAXATION

“SeEc. . (a) Except as otherwise provided in subsec-
tions (b) and (c), the settlement lands and any moneys re-
ceived by the State Corporation from the Fund shall not be
subject to any form of Federal, State, or local taxation.

“(b) The exemption provided in subsection (a) shall not
apply to any income-producing activities occurring on the
settlement lands.

“(c) Nothing in this Act shall prevent the imposition of
payments in lieu of taxes on the State Corporation for serv-
ices provided in connection with the settlement lands.

*(d) The exemption provided in subsection (a) as it re-
lates to amounts received by the State Corporation from the
Fund shall not apply if any of such amounts are used for, or
diverted to, any purpose other than—

“(1) the purposes authorized under this Act; or

“(2) investment (but only to the extent that the
invested portion of such amounts is not currvently
needed for the purposes otherwise authorized by this

Act) in—

‘/(A) public debt securities of the United
States,

“(B) obligations of a State or local govern-
ment which are not in:default as to principal or

interest, or
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3
“(C) time or demand deposits in a bank (as
defined in section 581 of the Internal Revenue
Code of 1954) or an insured credit union (within
the meaning of section 101(6) of the Federal
Credit Union Act (12 U.S.C. 1752(6)) located in
the United States.
“DEFERRAL OF CAPITAL GAINS
“Sec. . For purposes of subtitle A of the Internal
Revenue Code of 1954, any sale or disposition of private
settlement lands pursuant to the terms and conditions of the
Settlement Agreement shall be treated as an involuntary
conversion within the meaning of section 1033 of the Inter-
nal Revenue Code of 1954.”.
O
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96TH CONGRESS
18T SESSION ° 736

To amend the Internal Revenue Code of 1954 to clerify the standards used for
determining whether individuals are not employees for purposes of the
employment taxes.

IN THE SENATE OF THE UNITED STATES

MarcH 22 (legislative day, FEBRUARY 22}, 1979

Mr. DoLE introduced the following bill; which was read twice and referred to the
Committee on Finance

‘A BILL

To amend the Internal Revenue Code of 1954 to clarify the
standards used for determining whether individuals are not
employees for purposes of the employment taxes.

=

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Employment Tax Act of
1979”.

SEC. 2. STANDARDS.

(8) IN GENERAL.—Chapter 25 of the Internal Revenue

W =3 & v o W N

Code of 1954 (relating to general provisions relating to the

II—-E
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employment taxes) is amended by adding at the end thereof
the following new section:
“SEC. 3508. ALTERNATIVE STANDARDS ¥#¥OR DETERMINING
WHETHER INDIVIDUALS ARE NOT EMPLOYEES.
“(a) GENERAL RULE.—For purposes of this subtitle
other than chapter 22 and for purposes of chapter 2, and
notwithstanding any other provision of chapters 21, 23, and
24 of this subtitle, if all of the requirements of subsection (b)
are met with respect to service performed by any indi-
vidual—

“(1) such service shall be treated as being per-
formed by an individual who is not an empléyee, and

“(2) the person for whom such service is per-
formed shall not be treated as an employer with re-
spect to such service. h
“(b) REQUIREMENTS.—For purposes of subsection (a),

the requirements of this subsection are met with respect to
service performed by any individual if—

(1) CONTROL OF HOURS WORKED.—The indi-
vidual controls the aggregate number of hours actually
worked and substantially all of the scheduling of the
hours worked.

‘“(2) PLace or BUSINESS.—The individual does
not maintain a principal place of business, or, if he

does so, his principal place of business is not provided
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by the person for whom such service is performed, or,
if it is so provided, the individual pays such person
rent therefor. For purposes of this paragraph, the indi-
vidual shall be deemed not to have a principal place of
business if he does not perform substantially all the
service at a single fixed location. \

*(3) INVESTMENT OR INCOME FLUCTUATION.—

‘(A) The individual has a substantial invest-
ment in assets used in connection with the per-
formance of the service, or

“(B) The individual risks income fluctuations
because his remuneration with respect to such
service is directly related to sales or other output
rather than to the number of hours actually
worked.

“(4) WRBITTEN CONTRACT AND NOTICE OF TAX
RESPONSIBILITIES.—

‘“(A) The individual performs the service pur-
suant to a written contract between the individual
and the person for whom such service is per-
formed—

(i) which was entered into before the
performance of the service, and

“(ii)) which provides that the individual
will not be treated as an employee with re-
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spect to such service for purposes of tha

Federal Insurance Contributions Ac_t. the

Social Security Act, the Federal Unemploy-

ment Tax Act, and income tax withholding

at source; and -

“(B) The individual is provided written
notice, in such contract or at the time such con-
tract is executed, of his responsibility with respect
to the payment of self-employment and Federal
income taxes.

‘‘5) FILING OF REQUIRED RETURNS.—The
person for whom such service is performed files any in-
formation returns required in respect of such service
under section 6041(a).

“(c) SPECIAL RULES.—

“(1) SECTION NOT TO APPLY TO CERTAIN INDI-
VIDUALS FOR PURPOSES OF BSOCIAL SECURITY
TAXES.—For purposes of chapters 2 and 21, this sec-
tion shall not apply to an individual described in sec-
tion 3121(d)(8) (relating to certain agent-drivers, com-
mission-drivers, full-time life insurance salesmen, home
workers, and traveling or city salesmen).

“(2) SPECIAL RULE FOR CONTRACTS ENTERED
INTO BEFORE 1981.—With respect to contracts en-

tered into before January 1, 1981, subparagraph (b}4)
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of this section shall be deemed to be satisfied if such

contract clearly indicates that the individual is not an

employee (either by specifying that the individual is an *

independent contractor or otherwise), provided that the

notice required by subparagraph “(b)(4}B) is given

before January 1, 1981.”,

(b) CLeriCcAL AMENDMENT.—The table of sections for
such chapter 25 is amended by adding at the end thereof the
following new item:

“Sec. 3508. Alternative standards for determining whether individ-
uals are not’employees.”.

SEC. 3. SOCIAL SECURITY COVERAGE.

Section 210(a) of the Social Security Act is amended by
striking out “or’’ at the end of paragraph (19), by striking out
the period at the end of paragraph (20) and by inserting in
lieu thereof *‘; or”, and by adding after paragraph (20) the
following new paragraph:

“(21) Service which, under section 3508 of the

Internal Revenue Code of 1954, is treated as being

performed by an individual who is riot an employee.”.
SEC. 4. EFFECTIVE DATE.

The amendments made by this Act shall apply to serv-
ice performed after December 31, 1979.

O



961H CONGRESS
18T SESSION ° 945

To provide that annuity contracts purchased by the U'niformed Services University
of the Health Sciences shall be entitled to the benefits of section 403(b) of
the Internal Revenue Code of 1954.

IN THE SENATE OF THE UNITED STATES

APRIL 10 (legislative day, APRIL 9), 1979

Mr. MATHIAS (for himself and Mr. BOREN) introduced the following bill; which
was read twice and referred to the Committee on Finance

A BILL

To provide that annuity contracts purchased by the Uniformed
Services University of the Health Sciences shall be entitled
to the benefits of section 403(b) of the Internal Revenue
Code of 1954.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That an annuity contract purchased by the Uniformed Serv-
ices University of the Health Sciences for any employee who
is a member of the civilian faculty or staff of such university
shall, for purposes of section 403(b) of the Internal Revenue

- O Ot W W N =

Code of 1954, be treated as an annuity contract purchased
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for an employee by an employer described in section
501(cX3) of such Code which is exempt from tax under sec-
tion 501(a) of such Code.

SEc. 2. The first section of this Act shall apply to serv-
ice after December 31, 1977, in taxable years ending after
such date. i

o
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18T SESSION S. 1 5 1 4

To amend the Internal Revenue Code of 1954 with respect to interest on certain
governmental obligations the proceads of which are to be used to provide
solid waste disposal facilities.

IN THE SENATE OF THE UNITED STATES

Jury 13 (legislative day, JUNE 21), 1979

Mr. Hagrry F. Byep, JE. (for himself and Mr. WARNER) introduced the following
bill; which was read twice and referred to the Committee on Finance

A BILL

To amend the Internal Revenue Code of 1954 with respect to
interest on certain governmental obligations the proceeds of
which are to be used to provide solid waste disposal facili-
ties.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
8 That section 103 of the Internal Revenue Code of 1954 (re-
4 lating to interest on certain governmental obligations) is
5 amended—

6 (1) by adding at the end of paragraph (4) of sub-
7 section (b) the following: ‘For purposes of subpara-
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graph (E) the term ‘solid waste disposal facility’ in-
cludes any facility which has the function of recovering
materia! from solid wastes and any facility, operated by
or on behalf of the governmental unit, which has the
function of producing gas, heat, or energy directly or
indirectly from the solid waste disposal process and
which is located at the same place as, or adjacent to, &
solid waste disposal facility.”,

(2) by redesignating subsection (g) as (h), and

(3) by inserting immediately after subsection (f)
the following new subsecﬁon:
“(g) FEpERAL USE OF SoLiD WASTE DISPOSAL
FaciLITIES.—An industrial development bond, substantially
all of the proceeds of which are to be used to provide solid
waste disposal facilities (within the meaning of subsection
(b)(4)(E)), shall not be treated as an obligation not described
in subsection (a)(1) solely—

“(1) because a facility or any materials, gas, heat,
or energy that is recovered or results from the disposal
process is to be used by, or for the benefit of, an
agency or instrumentality of the United States Govern-
ment, or

“(2) because the payment of the principal or inter-

est on such obligation is to be derived, in whole or in
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part, from payments by an agency or instrumentality of
the United States Government in respect of such use.”

Sec. 2. The amendments made by the first section of

4 this Act shall apply with respect to obligations issued after
5 June 30, 1979.

o
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Senator Byrp. The hour of 9:30 having arrived, the committee
will come to order.

The Subcommittee on Taxation and Debt Management will con-
sider several miscellaneous tax bills this morning.

The bills to be considered are S. 224, introduced by the Senator
from Utah, Mr. Hatch; S. 401, introducedo‘lg the Senator from New
York, Mr. Moynihan; S. 1616, introdu by the Senator from
Kansas, Mr. Dole; S. 687, introduced by the Senator from Rhode
Island, Mr. Chafee; S. 736, introduced by the Senator from Kansas,
Mr. Dole; S. 945, introducedot:iy the Senator from Maryland, Mr.
‘L}atl}iqs; and S. 1514, introduced by the two Senators from

irginia.

A pamphlet, prepared by the Joint Tax Committee providing
greater detail on each of these measures has been supplied to the
committee and shall be included as a part of the record of the
hearings.

{The material referred to follows:]



26

INTRODUCTION

The bills described in this pamphlet have been scheduled for a hear-
ing on September 17, 1979, by the Subcommittee on Taxation and Debt
Management Generally of the Senate Finance Committee.

The pamphlet first briefly summarizes the bills. This is followed
by a description of each bill, setting forth present law, the issues in-
volved, an explanation of the provisions, the effective dates, and the
estimated revenue effects. Also included is the position of the Treas-
ury Department. The summary and description of the bills are in the
numerical order of the bills listed for the hearing.

The bills deseribed in the pamphlet are:

(1) S. 224 (relating to taxation of fringe benefits) ;

(2) S. 401 (for the relief of the Manhattan Bowery Corpora-
tion) ;

(3) S. 616 (relating to deductions for contributions for the con-
struction or maintenance of fraternal organization buildings) ;

(4) S. 687 (relating to the tax treatment under the Rhode Island

Indian Claims Settlement Act) ;

(5) S. 736 (relating to the classification of workers as employees
or independent contractors) ;

(6) S. 945 (relating to annuity contracts purchased by the Uni-
formed Services University of the Health Sciences) ; and

{7) S. 1514 (relating to tax treatment of interest on certain
governmental obligations issued for facilities that convert solid
waste into energy).
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I. SUMMARY

1. S. 224—Senators Hatch, Stevens, Young, Tower, Domenici,
Hayakawa, Helms, Thurmond, Goldwater, Schmitt, and Dole

Taxation of Fringe Benefits

Under present law, gross income generally includes compensation
for services paid in a form other than cash. However, under admin-
istrative practice, some employeé fringe benefits have not been con-
sidered to be includible in an employee’s gross income. \

In 1978, Public Law 95-427 was enacted to prohibit the issuance
of any regulation in final form on or after May 1, 1978, and before
January 1, 1980, providing for the inclusion of any fringe benefit
in ’%ross income under section 61 of the Code.

he bill provides that no fringe benefit regulation shall be issued
in proposed or final form after April 30, 1979.

2. S. 401—Senator Moynihan

Termination of Waiver of Exemption from Secial Security Taxes
Filed by the Manhattan Bowery Corporation

Under present law, services performed for a nonprofit religious,
charitable, educational, or other organization exempt from income tax
are not covered by social security unless the organization waives its
exemption from social security coverage, In general, the bill would
terminate retroactively a waiver of exemption from social security
coverage filed by the Manhattan Bowery Corporation of New York,
New York.

3. S. 616—Senators Dole and Thurmond

Income, Gift, and Estate Tax Deduction for Contributions for the
Construction or Maintenance of Buildings Housing Fraternal
Organizations

The bill would allow a deduction for Federal income, gift, and
estate tax purposes for a contribution or gift to a tax-exempt fra-
ternal organization for the construction or maintenance of a building
which is principally used to house the organization.

4. S. 687—Senators Chafee and Pell

Tax Treatment Under Rhode Island Indian Claims Settlement Act

The bill would provide that the lands received by the public corpo-
ration established pursuant to the Rhode Island Indian Claims Settle-
ment Act would generally be exempt from Federal, State, or local taxa-
tion, except for taxes on income-producing activities and payments for
services made in lieu of taxes. The bill would also provide that private
owners selling land to be conveyed to the corporation pursuant to the
scttlement could treat the sales as involuntary conversions, thus allow-
ing deferral of tax on the gain if sale proceeds are reinvested.

53-8450 - 79 - 3
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5. S. 736—Senator Dole
“Employment Tax Act of 1979”

Under present law, the classification of particular workers as em-
ployees or independent contractors for Federal income and employ-
ment tax purposes generally is determined under common law rules.
Under the common law, if a person engaging the services of another
has “the right to control and direct the individual who performs the
services, not only as to the result to be accomplished by the work,
but also as to the details and means by which the result is to be ac-
complished,” their relationship is one of employer and employee.

The bill would provide a statutory “safe harbor” test which, if met,
would result in an individual being classified as an independent
contractor.

6. S. 945—Senators Mathias and Boren

Tax Treatment of Annuities Purchased for Employees of the
Uniformed Services University of the Health Sciences

Present law provides that, if an annuity is purchased for an em-
ployee by an exempt organization described in section 501(c) (3) of
the Code or by a public school system, the employer’s contributions for
the annuity contract are excludable, within certain limitations, from
the employee’s gross income and not subject to tax until the employee
receives payments under the annuity contract.

The bill would extend the same rule to qualifying annuities pur-
chased for the civilian staff and faculty of the Uniformed Services
University of the Health Sciences, which was established by the Con-
gress under the Department of Defense to train medical students for
the uniformed services.

7. S. 1514—Senators Byrd (Va.) and Warner

Tax Treatment of Interest on Certain Governmental Obligations
Issued for Facilities That Convert Solid Waste Into Energy

The bill would permit the issuance of tax-exempt industrial de-
velopment bonds for facilities which have the function of recovering
material from solid waste and any facilities, operated by or on behalf
of a government, which have the function of producing gas, heat, or
energy, directly or indirectly, from a solid waste disposal process and
which are located at the same place as, or adjacent to, a solid waste
disposal facility. In addition, the bill would permit the issuance of tax-
exempt industrial development bonds for solid waste disposal facilities
even though the facility, or any material, gas, heat, or energy that is
recovered or results from the disposal process, is to be used by, or
for the benefit of, an agency or instrumentality of the United States
Government, Further, obligations for such facilities are to qualify for
tax-exempt treatment, although the payment of principal or interest
on the bonds is to be derived, in whole or in part, from payments made
by an agency or instrumentality of the United Sttaes Government,
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II. DESCRIPTION OF BILLS

1. S. 224—Senators Hatch, Stevens, Young, Tower, Domenici,
Hayakawa, Helms, Thurmond, Goldwater, Schmitt, and Dole

Taxation of Employee Fringe Benefits

Present law

Section 61 of the Internal Revenue Code defines gross income as
including “all income from whatever source derived” and specifies
that it includes “compensation for services”. The regulations (§ 1.61-2
(a) (1)) provide that income includes compensation for services paid
for other than in money. Further, the Supreme Court has stated that
section 61 “is broad enough to include in taxable income any economic
or financial benefit conferred on the employee as compensation what-
ever the form or mode by which it is effected.” * In actual practice,
however, the “economic benefit” test has not been rigidly followed.
Thus, where compensation is paid in some form other than cash, the
issue as to taxabﬁfty has been resolved by statutes, regulations, and
administrative rulings which take account of several different factors.

Some fringe benefits, such as the provision of health insurance by
an employer for its employees, are expressly excluded from gross
income by the Internal Revenue Code; others are excluded by leg-
islation outside the Code; and yet other exclusions are based on
judicial authority or on administrative practice. For exampie, some
fringe benefits have been excluded under administrative practice on
the basis of a de minimis principle, i.e, accounting for the benefit would
be unreasonable or administratively impractical, Other items are ex-
cluded due to a combination of valuation difficulties and widely held
perceptions that the items do not constitute income.

In 1975, the Treasury Department issued a discussion draft of
proposed regulations ? which contained a number of rules for deter-
- mining whether various fringe benefits constitute taxable compensa-
tion. Under the principles contained in the discussion draft, some
employee fringe benefits which, as a matter of prior administrative
Hracticc, had not been considered to be taxable compensation would

ave been treated as subject to tax. Other benefits which might be
viewed as taxable compensation would not have been taxed under the
discussion draft’s proposed rules. The discussion draft was withdrawn
by the Treasury Bepartment on December 28, 1976.% Thus, the ques-
tion of whether, and what, employee fringe benefits result in taxable
income to employees generally continues to depend on the facts and
circumstances in each individual case.

! Commisgioner v. Smith, 824 U.S. 177, 181 (1945).
* 40 Fed. Reg. 41118 (Sept. 5, 1975).
* 41 Fed. Reg. 58334 (Dec. 28, 1976).
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In 1978, Public Law 95-427 was enacted to prohibit the Treasury

Department from issuing final regulations, under section 61 of the

e, which would govern the income tax treatment of fringe bene-

fits prior to 1980. The Act further provided that no regulations relat-

ing to the treatment of fringe benefits under section 61 were to be
proposed which would be effective prior to 1980.2 -

Issues

One issue is whether the Treasury Department should be prohibited
from issuing final regulations under section 61 of the Code relating
to the income tax treatment of fringe benefits. A second issue is
whether any prohibition should be for a definite or indefinite period
of time. A third issue is whether the prohibition should extend to the
issuance of proposed regulations or only to retroactive treatment under
regulations proposed during the period of any prohibition but finalized
after the expiration of such period. ‘

Explanation of the bill

The bill would prohibit the Treasury Department from issuing final
or proposed regulations after April 30, 1979, relating to the income
tax treatment of fringe benefits under section 61 of the Code.

Effective date
The bill would be effective upon enactment.

Revenue effect

This bill would continue present administrative practice and thus
would have no effect on budget receipts.

Departmental position
The Treasury Department opposes the bill.

! On September 5, 1979, the Senate approved an amendment to the Treasury
and Postal Service appropriations bill for fiscal 1980 (H.R. 4393) relating to
fringe benefits. The amendment provides that none of the funds appropriated for
fiscal year 1980 (through September 30, 1980) are to be used to issue or admin-
ister regulations providing for the inclusion of any fringe henefit in gross income
by reason of section 61 of the Internal Revenue Code of 1834 unless such fringe
benefit was so included as of July 1, 1978. As amended, the bill, H.R. 4393, was
passed by the Senate on September 6, 1979.

On September 12, 1979, the House Committee on Ways and Means ordered
H.R. 5224 reported. As amended by the committee, this bill would extend the
prohibition on the issuance of fringe benefit regulations, under Public Law 95—
427, until June 1, 1981.
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2. S. 401—Senator Moynihan

Termination of Waiver of Exemption from Social Security Taxes
Filed by the Manhattan Bowery Corporation

Present law

Under present law. services performed for a nonprofit religious,
charitable, educational, or other organization exempt from income tax
under section 501 (a) of the Code as an organization described in sec-
tion 501 (c) (8) of the Code are not covered by social security. However,
an organization may waive its exemption from employment taxes by
filing a waiver certificate (Form SS-15) with the Internal Revenue
Service certifying that it desires to have social security coverage ex-
tended to the services performed by its employees (Code secs. 3121 (b)
(8) and 3121 (k) (1)).

A waiver of exemption from social security coverage (provided by
section 3121 (k) (1) of the Code) may be terminated if the organiza-
tion which has waived its exemption gives two years’ advance notice
in writing (Code sec. 3121(k) (1) (D) ). However, an organization may
not terminate its waiver of exemption in this manner unless it has had
a waiver in effect for a period of at least 8 years.

Background

The Manhattan Bowery Corporation, a tax-exempt organization, was
incorporated under the laws of the State of New York on October 27,
1976. Since its inception, the Corporation has been withholding social
security taxes from its employees’ wages and has been paying these
taxes, along with the employer’s share of social security taxes, to the
Internal Revenue Service.

In 1974, the Corporation became concerned that it might not have
filed a waiver certificate (Form SS-15) waiving its exemption from
social security coverage. Accordingly, the Corporation asked the IRS
to waive the statutory requirements with respect to the filing of a cer-
tificate for waiver of exemption and to credit present and former em-
ployees’ accounts for all quarters for which social security taxes had
been paid. The IRS then informed the Corporation that the Social
Security.Administration would only adjust or revise earnings records
for a limited period of time (i.e., no more than 3 years, 3 months and 15
days preceding the receipt of a notice of error) and that an SS-15 could
be filed with an effective date 5 years subsequent to the date of filing
The IRS also pointed out that all present and former empoyees of the
Corporation would be entitled to make an election as to whether or not
they would concur with the filing of an SS-15 (that is, whether or not
they wanted social security coverage). These employees who elected not
to concur would be entitled to a refund of social security taxes pre-
viously withheld, subject to a three-year statute of limitations on the
period for which a refund could be granted. Likewise, the Corporation
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would be entitled to a refund for the employer’s share of social security
taxes, Furthermore, those employees who received refunds of social
security taxes previously withheld also could elect not to have social
security taxes withheld from future wages, thereby foregoing the bene-
fits of social security covera

On March 31, 1975, the Corporation filed a Form SS-15 with an effec-
tive date of April 1, 1970. Many of the Corporation’s current and
former employees elected to receive refunds of previously paid social
security taxes and some of the Corporation’s current employees elected
to forego social security coverage for future vears.

Between March 31, 1975, when the Form SS-15 was filed, and June
30, 1977, the Corporation did not withhold the employees’ portion of
social security taxes from those employees who elected not to be covered
by social security nor did it contribute the employer’s portion of social
security taxes with respect to wages paid to those employees.

In March 1977, the Corporation found out that it had. in fact. pre-
viously filed a Form SS-15, with an effective date of QOctober 1967. The
IRS, therefore, reassessed the social security taxes which had been re-
funded (except those for the years-1971 and 1972) and demanded re-
payment of those taxes, along with interest and penalties, as of August
2, 1877. The IRS also assessed the Corporation for social security taxes
not collected between April 1,1975 and June 30, 1977,

The IRS has filed a lien against the Corporation and has informed
the Corporation that in the event it is unable to collect the amount of
social security taxes due, it may assess a penalty of 100 percent of the
uncollected taxes against the officers and directors of the Corporation.

Issue

The issue is whether the Manhattan Bowery Corporation should be
allowed to terminate retroactively its waiver of exemption from social
security coverage.

Explanation of the bill

Subject to certain conditions, the bill would terminate retroactively
the certificate for waiver of exemption from social security coverage
filed by the Manhattan Bowery Corporation.

Under the bill, the waiver of exemption of the Manhattan Rowery
Corporation would be deemed not to be effective, for purposes of the
sortion of social security taxes imposed upon an employee (Code sec.
3101). with respect to wages paid by the Corporation to an employee
after December 31, 1972, and prior to April 1, 1975, if the Corporation
furnishes to the Secretary of the Treasury evidence that it has re-
funded, prior to February 1, 1977, to such employee {or to his survivors
or estate) the full amount of the employee’s portion of social security
taxes imposed on such wages. In addition, the waiver would be deemed
not to be effective, for purposes of the portion of social security taxes
mmposed upon an employee, with respect to wages paid by the Corpo-
ration to an individual as an employee after March 31, 1975, and prior”
to July 1, 1977, if the Corporation furnishes to the Secretary evidence
that such individual was not an employee of the Corporation on June
30, 1978, and that no amount of the employee’s portion of social secu-
rity taxes on such wages were withheld by the Corporation.
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Once the t:rovisions of the bill become effective with respect to any
wages paid by the Corporation to an employee, none of the taxes im-
posed upon those wages by section 3101 of the Code (employee’s por-
tion of social security taxes) will be payable. In addition, no interest or
penalty with respect to the imposition of taxes by sections 3101 or
3111 (employer’s portion of social security taxes) of the Code on any
wages pald by the Corporation prior to July 1, 1978, will be imposed or
ccllected. :

The bill provides that, in the administration of titles I1 (Kederal
Old-Age, Survivors, and Disability Insurance Benefits) and XVII1I
(Health Insurance for the Aged and Disabled) of the Social Security
Act, wages to which the bill applies generally will be deemed not to
constitute wages for purposes of (fetermining entitlement to, or
amount of, any insurance benefit payable on the basis of wages and
self-employment income, or entitlement to benefits under title XVIII
of the Social Security Act on the basis of wages and self-employment
income. This provision, however, will not apply in the case of an indi-
vidual (or to a person claiming a benefit on the basis of the wages and
self-employment income of the individual) who, on or before the date
of enactment, (1) dies or attains age 62; (2) is under a disability
which began prior to the date of enactment; or (3) enters into an
arrangement with the Secretary of the Treasury for paying into the
‘I'reasury an amount equal to the employee’s portion of social security
taxes on the wages, paid to the individual, with respect to which the
bill treats the Corporation’s waiver of exemption as ineffective. (The
Secretary of the Treasury is to prescribe by regulations the manner
in which such an arrangement for payment by un individual is to be
made, and the Secretary of the Treasury and the Secretary of Héalth,
Education and Welfare are to cooperate in assuring that each indi-
vidual who is eligible to enter into such an arrangement will be notified
and given an adequate opportunity to do so.)

The bill does not relieve the Corporation of any liability for the
payment of taxes imposed by section 3111 of the Code with respect
to any wages paid by it to any individual for any period.

Effective date

The provisions of the bill relating to wages paid to any employee
after December 31, 1972, and prior to April 1, 1975, will not become
effective unless, prior to the close of the one-year period beginning on
the date of enactment, the Corporation furnishes to the Secretary of
the Treasury evidence that it has refunded to such employee the full
amount of taxes imposed by section 3101.

The provisions of the bill relating to wages paid to an individual as
an employee of the Corporation after March 31, 1975, and prior to
July 1, 1977, will not become effective unless, prior to the one-year
period beginning on the date of enactment, the Corporation furnishes
to the Secretary of the Treasury evidence that such individual was not
an employee of the Corporation on June 30, 1978, and that no taxes
under section 3101 of the Code were withheld from wages paid to
such individual.
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Revenue effect
The Service has assessed deficiencies totaling $182,914.96. This bill
would reduce the deficiency assessment by $91,457.88, which is the sum
of three components. First is the employee share of contributions un-
der section 3101 betwen December 31, 1972 and April 1, 1975. Second,
for individuals not employed by the taxpayer on June 30, 1978 the
bill waives the employee share of contributions, between March 31,
1975 and July 1, 1977, Lastly, the bill waives interest and penalties
with respect to contributions due for these periods for both employee
and employer.
Departmental position
The Treasury Department does not oppose the bill but will recom-
mend minor modifications.
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3. S. 616—Senators Dole and Thurmond

Income, Gift, and Estate Tax Deduction for Contributions for the
Construction or Maintenance of Buildings Housing Fraternal
Organizations

Present law

Under present law, a deduction is allowed for Federal income tax
purposes (with certain exceptions not relevant here) for contribu-
tions to certain specified types of organizations. In the case of contri-
butions to a domestic fraternal society, order, or association, operating
under the lodge system, a charitable income tax deduction is allowed
only if the contribution or gift is to be used exclusively for religious,
charitable, scientific, literary, or educational purposes, or for the pre-
vention of cruelty to children or animals. In the case of the Federal
estate and gift taxes, a transfer or gift to a fraternal society, order, or
association operating under the lodge sYstem is deductible only if
(1) the transfer or gift is to be used exclusively for religious, chari-
table, scientific, literary, or educational purposes, or for the prevention
of cruelty to children or animals, (2) the fraternal society, order, or
association would not be disqualified for tax exemption under section
501(c) (3) by reason of attempting to influence legislation, and (3)
the fraternal society, order, or association does not participate in, or
intervene in (including the g;lblishing or distributing of statements),
an%' political campaign on behalf of any candidate for public office.
n addition, certain types of organizations are exempt from Federal
income tax (other than unrelated business income tax). One of the
types of organizations that is exempt from income tax are domestic
fraternal societies, orders, or associations, operating under the lodge
system if its net earnings are devoted exclusively to religious, chari-
table, scientific, literary, educational, and fraternal purposes and it
does not provide for the payment of life, sick, accident, or other bene-
fits (Code sec. 501 (c) (10) ). Thus, while the net earnings of an exempt
fraternal society can be used for religious, charitable, scientific, lite-
rary, educational or fraternal purposes, a deduction is not allowable
for a contribution to such a society if the contribution may be used for
fraternal purposes. The Internal Revenue Service has ruled that con-
tributions to an organization or fund for the purpose of acquiring,
erecting, or maintaining a building to be used by a fraternal organi-
zation in carrying on its activities are not deductible even though
some of its activities may be of a charitable nature. Rev. Rul. 56-329,

1956-2 C.B. 125.

Issue
The issue is whether a deduction should be allowed for Federal

income, gift, and estate tax purposes for the contribution or gift to a
domestic fraternal society, order, or association, operating under the
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lodge system, for the construction or maintenance of a building which
is principally used to house the organization.
Explanation of the bill
The bill would allow a deduction for Federal income, gift, and
estate tax purposes for a contribution or gift to an organization de-
seribed in section 501(c) (10) for the construction or maintenance of
a building the principal purpose of which is to house the organization.
Effective date
The provisions of the bill would be effective for gifts or contribu-
tions made after the date of enactment.
Revenue effect
It is estimated that this bill will reduce budget receipts by $5 to $10
million annually.
Departmental position
The Treasury Department opposes the bill.
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4. S. 687—Senators Chafee and Pell
Tax Treatment Under Rhode Island Indian Claims Settlement Act

Present law

In 1975, the Narragansett Indian Tribe brought suit against the
State of Rhode Island and private landowners based on the Tribe’s
claims to certain land in Charlestown, Rhode Island. The Tribe argued
that these lands had been alienated by it in 1880 in violation of the
Trade and Intercourse Act of 1790. The Interior Department has held
that the Tribe’s claim is “credible.” Prior to trial, the parties to the
suit entered into a settlement agreement which required both State
and Federal legislation for its implementation. Pursuant to the settle-
ment, the Tribe’s land claims have been extinguished. A public corpo-
ration (which is not a part of the State government) has been created
under Rhode Island law with 5 directors to be appointed by the Tribe
and 4 by State and local officials (the “Corporation”). The Corpora-
tion is to receive 1,060 acres of land now belonging to the State. Also
pursuant to the settlement, a fund of $3.5 million has been established
in the U.S. Treasury for the purpose of purchasing 900 acres of pri-
vately held land in Charlestown at fair market value from its owners.
()})t ions have already been secured on 550 acres of this land. The land,
when acquired by the Secretary of the Interior with the proceeds of
the fund, is to be conveyed to the Corporation.

All land owned by the Corporation is to be held in trust for the
henefit of the Tribe. All of the land contributed by the State, and at
least 75 percent of the land acquired from private owners, is to be
permanently dedicated to conservation purposes. It is anticipated that
the Tribe may use the remaining land in other ways which reflect its
heritage, or to provide housing for poor or aged members of the Tribe.

The settlement agreement further provided “That the parties to the
Lawsuits will support efforts to obtain deferral of both State and Fed-
eral income taxes resulting from the conveyance of privately held por-
tions of the Settlement Lands.”

The Federal Government’s participation in the settlement is under
the authority of the Rhode Island Indian Claims Settlement Act,
passed in 1978. That law provided for the extinguishment of aboriginal
Indian title, creation of the fund for the purchase of the privately
held land, and transfer of that land to the corporation to be formed
under the settlement agreement. It did not deal with any of the tax
consequences of the settlement.* :

' As introduced, the bill (H.R. 12860, 95th Oongress) contained tax provisions
identical to the provisions of §. 687. It is understood that these tax provisions
were eliminated from H.R. 12860 to expedite passage in the brief time which
remained in the 95th Congress after consideration of the legislation in 1978.

While the Federal Government was not directly involved in drafting the
settlement agreement itself, the Administration (through the White House, the
Office of Mapagement and Budget, and the Interior Department), the staffs of
the House Interior and Insular Affairs Committee, the Senate Indian Affairs
Committee, and the staffs of the Rhode Island Tongressional delegation took
part, along with the parties to the settlement agreement, in drafting the 1978
Settlement Act. Thus, these participants supported, with certain exceptions the
entire agreement of the parties, including the tax provisions.
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It is unclear whether, as the facts and circumstances develop, the
Corporation could qualify for general exemption from Federal income
tax (Code sec. 501). Also, the Corporation’s receipt of land in settle-
ment of the Tribe’s damage claim might not be subject to income
taxation,

Gain on the sale of property which is involuntarily converted (e.g.,
sold under threat or imminence of condemnation) may generally
deferred if the taxpayer, for the purpose of replacing the property,
purchases property similar or related in service or use to the converted
property, 1f the cost of the replacement property at least equals the
amount realized in the conversion. (Code sec. 1033.) Generally, the
replacement must occur within 2 years after the first year in which
gain is realized. However, in the case of certain real property held for
groductive use in a trade or business or for investment, up to 3 years

or replacement may be permitted.

Issues

The issues presented by the bill are:

(1) the extent to which the settlement land received by the Corpora-
tion should be exempt from tax;

(2) whether the private landowners who sell land pursuant to the
settlement should be permitted to defer recognition of gain; and

(3) to what cxtent this bill should serve as precedent for the tax
treatment of settlements of other similar suits brought by Indian
tribes in other states.

Explanation of the bill

The bill generally would provide that the settlement land and any
moneys received by the Corporation from the Treasury fund shall not
be subject to any form of Federal, State, or local taxation. Thus, for
example, the Corporation would not realize income on receipt of the
land and the land would be exempt from local property taxes. (An ex-
emption from local property taxes is also provided in the Rhode Island
legislation creating the Corporation.) However, the general exemption
rule would not apply to any income-producing activities occurring on
the settlement lands, and nothing in the bill would prevent the imposi-
tion of payments in lieu of taxes on the Corporation for services pro-
vided in connection with the settlement lands. The bill would not affect
the question of whether the Corporation generally qualifies for exemp-
tion from Federal income taxation.

"The bill contains detailed rules as to the circumstances under which
amounts received by the Corporation from the Treasury fund would be
cxempt from tax. However, under the mechanism actually adopted to
implement the settlement, the Secretary of the Interior will use the
fund to acquire land and will transfer the land to the Corporation,
rather than transferring amounts from the fund to the Corporation
to enable the Corporation to purchase the land directly. Accordingly,
the Committee may wish to delete these provisions since they appear to
be unnecessary.

The bill also would provide that, for Federal income tax purposes,
any sale or disposition of private settlement lands pursuant to the
terms and conditions of the settlement agreement is to be treated as an
involuntary conversion. This would permit the sellers to defer gain
on the sale to the extent allowed by section 1033,
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Effective date
The provisions of the bill would be effective upon enactment. -

Revenue effect

It is estimated that this bill would reduce budget receipts by a
negligible amount annually for fiscal years 1980 through 1983.

Deparimental position
The Treasury Department does not oppose the bill.
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5. S. 736—Senator Dole
“Employment Tax Act of 1979”

Present law

a. Determination of status

Under present law, the classification of particular workers as
employees or independent contractors for Federal income and employ-
ment tax purposes gencrally is determined under common law rules.
Under the common law, if a person engaging the services of another
has “the right to control and direct the individual who performns the
services, not only as to the result to be accomplished by the work, but
also as to the details and means by which the result is to be accom-
plished,” the relationship of employer and employee is deemed to
exist.

In the late 1960’s, the Internal Revenue Service increased enforce-
ment of the employment tax laws. As a result, many controversies
developed between the IRS and taxpayers concerning the proper
classification of workers. These controversies affected a wide variety
of workers, including insurance agents, direct sellers, pollsters, oil
jobbers, and real estate agents, If the IRS prevailed in reclassifying a
worker as an eniployee, the taxpayer became liable for employment
taxes (withholding, social security, and unemployment) with respect
to the reclassified workers. In many cases, these reclassifications
involved a large number of workers and several tax years.

b. Employer—employee

(1) Social Security (FICA) tares.—For calendar year 1979,
employers and employess are required by the Federal Insurance Con-
tributions Act (FICA) to pay social security (FICA) taxes of 6.13
percent each on the firs, $22,900 of the employee’s wages, for a maxi-
mum of $1,403.77 cach and a total of $2.807.5¢ per employee.

(2) Federal Unemployment Tax Act (FUTA) taxes.—The FUTA
{ax is levied on covered employers at a current rate of 3.4 percent on
wages up to $6.000 per year paid to an employee. Generally, however,
a maximum 2.7 percent credit is provided to employers who pay taxes
under State unemployment compensation programs. The self-employed
are not taxed by, nor included in, the Fe({eral unemployment compen-
sation program.

(3) Income tax withholding.—In addition to the responsibility for
FI1CA and FUTA taxes, an employer who pays wages to individual
employees must withhold for each pay period a portion of the wages
to satisfy all, or part, of the employee’s Federal income tax.

e. Self-employed individuals

Compensation paid to individuals who are self-emFloyed is not sub-
ject to Federal income tax withholding. Rather, self-employed indi-
viduals must make quarterly payments of estimated tax directly to

L))
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the Treasury. For calendar year 1979, self-employed individuals with
net self-employment earnings of $400 or more are required by the
Self-Employment Contributions Act (SECA) to pay social security
(SECA) tax of 8.10 percent on earnings up to $22,900. for a maximum
SECA tax of $1,854.90.
d. Interim rule: Revenue et of 1978

The Revenue Act of 1978 provided interim relief (until 1980) for
certain taxpayers involved in controversies with the IRS concerning
the proper classification of workers for employment tax purposes, In
general, the Act terminated taxpayers’ potential liabilities for Fed-
eral income tax withholding, social security and FUTA taxes in cases
where taxpayers have a reasonable basis for treating workers other
than as employees. In addition, the Act prohibited the issuance of
Treasury re u'y;tions and Revenue Rulings on common law employ-
ment status before 1980,

Issue

The issue is whether statutory standards should be adopted for use
in the classification of some workers as independent contractors for
emplovment tax purposes.

Explanation of the bill

The bill would create a statutory test for determining whether an
individual would not be classified as an employee. To be an independ-
ent contractor under the bill, the following requirements would have
to be met:

(1) the individual must control the aggregate number of hours
actually worked and substantially all of the scheduling of the
hours worked ; ‘

(2) the individual must not maintain a principal place of busi-
ness, or, if he does so, his principal place of business must not be

rovided by the person for whom such service is performed, or,
if it is so provided, the individual must pay such person rent for
it. For purposes of this requirement, the individual would be
deemed not to have a principal place of business if he does not
perform substantiallv all the service at a single fixed location;

(3) the individual either must have a substantial investment
in assets used in connection with the performance of the service,
or must risk income fluctuations because his remuneration with
respect to such service is directly related to sales or other output
rather than to the number of hours actually worked;

(4) the individual must perform service pursuant to a written
contract between the individual and the person for whom service
is performed which was entered into before performance of the
service, which provides that the individual will not be treated as
an employee for purposes of employment taxes, and which pro-
vides the individual with written notice of his responsibility for
payment of self-employment and income taxes; and

(5) the person for whom service is performed must file required
information returns.

The bill would permit contracts entered into before January 1, 1981,
to satisfy the written contract and notice of tax responsibilities require-



42

ment if the contract clearly indicates that the individual is not an em-
: Eloyee and notice of tax responsibilities is provided to the individual
y the payor before January 1, 1981,

The provisions of the bﬁ{l would not apply to individuals who are
designated in Code section 3121(d) (3) as employees (certain agent-
drivers, commission-drivers, life insurance salesmen, home workers,
and traveling or city salesmen).

Effective date

The govisions of the bill would ap‘ply to services performed after
December 31, 1979,

Revenue effect

The revenue loss of this bill cannot be estimated because it generally
affects individuals whose employment tax status under the present
common law rules is the subject of dispute. Therefore, the effect of the
bill on FICA, SECA, and FUTA tax liabilities and any effect of the
bill’s withholding changes on income tax collections are uncertain.

Departmental position

The Treasury Department opposes S. 736, because it would place an
increasing number of workers outside of the existing system of with-
holding and thereby result in significant revenue losses due to the lower
social security tax rate imposed upon independent contractors and the
high rates of noncompliance in the payment of income and social secu-
rity taxes that have been proven to exist among workers who are not
subject to withholding. These revenue losses would be in addition to a
revenue loss of at least $1 billion which the Treasury Department has
estimated exists under present law from high noncompliance by inde-
pendent contractors.
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6. S. 945—Senators Mathias and Boren

Tax Treatment of Annuities Purcl{ased for Employees of the
Uniformed Services University of the Health Sciences

Present law

If an annuity is purchased for an employee by an exempt organiza-
tion described 1n section 501 (c) (3) of the Code or by a public school
system, the employer’s contributions for the annuity contract are,
within certain limitations, excludable from the employee’s gross in-
come and not subject to tax until the employee receives payments
under the annuity contract (sec. 403(b)). Subject also to limitations
generally applicable to tax-qualified retirement plans, the amount
excludable in any year cannot exceed 20 percent of the employee’s
current annual compensation times the number of years of service,
less amounts contributed tax-free in prior years.

In P.L. 92426, Congress authorized establishment (under the De-
partment of Defense) of the Uniformed Services University of the
Health Sciences in order to train medical students for the uniformed
services. This legislation authorizes hiring civilian faculty and staff
members at salary schedules and with retirement benefits similar to
those given to the faculty and staff of medical schools in the Wash-
ington, D.C. area. On July 15, 1975, the Secretary of Defense approved
a tax-deferred annuity program for the faculty, similar to annuities
available at certain medical schools in the Washington area and
throughout the United States. However, because the University is a
Federal instrumentality and is not an exempt organization described
in section 501(c) (3), the annuities do not qualify under present law
for tax deferral pursuant to section 403 (b).

Issue
The issue is whether annuities purchased for the civilian faculty
and staff of the Uniformed Services University of the Health Sciences
should qualify for income tax deferral in the same manner as annui-
ties purchased for employees of exempt organizations described in sec-
tion 501(c) (3) or of public school systems.

Explanation of the bill

The bill would treat otherwise qualified annuities purchased for the
civilian staff and faculty of the Uniformed Services University of the
Health Sciences in the same manner for income tax purposes (sec.
403 (b)) as employee annuities purchased by section 501(3’ (3) orga-
nizations or by public school systems. Any qualified annuity purchased
by the University would be subject to the same limitations as other
annuities described in section 403 (b).

53-8450 - 79 - 4
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Effective date

This bill would apply to annuities purchased for service gerformed
after December 31, 1977, in taxable years ending after that date.

Revenue effect
The bill would decrease budget receipts by less than $1 million per
year.
Departmental position
The Treasury Department does not oppose the bill.
Prior Congressional action

In the 95th Congress, an identical bill (H.R. 126068 passed the
House, but was not acted upon by the Senate Finance Committee or
considered by the Senate,
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7 S. 1514—Senators Byrd (Va.) and Warner

Tax Treatment of Interest Paid on Certain Government Obliga-
tions Issued for Facilities That Convert Solid Waste Into Energy

Present law

Under present law (Code sec. 103), interest on State and local gov-
ernment bonds generally is exempt from Federal income taxation.
However, with certain exceptions, interest on industrial development
bonds* is not exempt from Federal income taxation.

One of the exceptions permits tax-exempt industrial development
bonds for solid waste disposal facilities (Code sec. 103(h) (4) (E)).
While not defined by the Code, the regulations define sohd waste dis-
posal facilities as any property or portion thereof used for the coilec-
tion. storage. treatment, utilization, processing, or final disposal of
solid waste, In addition, the fact that a facility which otherwise quali-
fies as a solid waste disposal facility operates at a profit will not, of
itself, disqualify the facility as an exempt facility. A facility which
otherwise qualifies as a solid waste disposal facility will not be treated
as having a function other than a solid waste disposal merely bceause
material or heat which has utility or value is recovered or results from
the disposal process. Where materials or heat are recovered, the waste
disposal function includes the processing of such materials or heat
which occurs in order to put them into the form in which the materials
or heat are in fact sold or used, but does not include furthe» processing
which converts the materials or heat into other products. For example,
soltd waste disposal facilities includes the cost of facilities used to
burn the solid waste and to convert the resulting heat into steam in a
marketable form. However, the cost of transportation pipes or clec-
trical generation equipment 2 used to convert the steam into clectricity
would not qualify.

In addition, the Internal Revenue Service takes the position that
tax-exempt industrial development bonds cannot be used to finance
facilities that are used by the United States or its agencies. Tax ex-
emption is deried because the bonds would, in substance, be backed by
the Federal Government and, thus, the bonds would be both tax-ex-
empt and Federally insured.

! Under Code section 103(b), a State or local government obligation is an
industrial development bond if all or a major portion of the proceeds are to be
used directly or indirectly in a trade or business of a person (other than a gov-
ernment unit or a tax-exempt organization) and payment of the principal or
interest on the obligation is secured by an interest in, or derived from the pay-
ment with respect to, property used in a trade or business.

* Under present law, tax-exempt industrial development bonds can be used to
finance electrical generation equipment where the facilities are used in the local
furnishing of electric energy or gas. (Code sec. 103(b) (4) (E) ). Local fucnishing
of electric energy is defined generally to mean furnishing solely within two
contigous counties or a city and a contiguous county.
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Issues

The issues are:

(1) Whether tax-exempt industrial development bonds should be
used to finance electrical generation equipment (or other energy-
producing equipment which functions after the energy or materials
derived from solid waste disposal process has been put into its first
marketable form) operated by a govermmment which 1s located on the
same site as, or adjacent to, the solid waste disposal facilities where the
fuel used to power the electrical generation equipment is solid waste,

(2) Whether tax-exempt industrial development bonds for selid
waste disposal facilities should be permitted where the user of the
facilities 1s the United States Government or its agencies.

Explanation of the bill

The bill would make basically two amendments to the provisions
of the Code permitting tax-exempt industrial development bonds for
solid waste facilities. First, the bill defines the term “solid waste dis-
posal facilities” to include any facility which has the function of re-
covering material from solid waste and any facility, operated by or
on behalf of the governmental unit, which has the function of produc-
ing gas, heat, or energy, directly or indirectly, from the solid waste
disposal process and which is located at the same place as, or adjacent
to, a solid waste disposal facility.

Second, the bill provides that industrial development bonds used to
finance solid wastg disposal facilities may be tax-exempt where the
facility or any materials, gas, heat or energy that is recovered or results
from the disposal process is to be used by, or for the benefit of, an
agency or instrumentality of the United States Government or where
the payment of the principal or interest on the bonds is to be derived,
in whole or in part, from payments made by an agency or instrumen-
tality of the United States Government. ’

Effective date
The provision of the bill would apply to obligations issued after
June 30, 1979,
Revenue effect ‘

. It is estimated that this bill will reduce budget receipts by $3 mil-
lion in fiscal year 1980, $14 million in 1981, $39 million in 1982, $81
million in 1983, and $125 million in fiscal year 1984.

Departmental position
The Treasury Department opposes the bill.
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Senator Byrp. The hearing:cwill begin with testimony of Mr.
Donald C. Lubick, Assistant retary for Tax Policy, the Depart-
ment of the Treasury.

I understand that, in addition to the testimony, the representa-
tive of the Department of Treasury will be available throughout
the hearing to answer further questions which may emerge during
the testimony of other witnesses.

Mr. Lubick, you are most welcome, and you may proceed with
your observations.

STATEMENT OF DONALD C. LUBICK, ASSISTANT SECRETARY
FOR TAX POLICY, DEPARTMENT OF THE TREASURY

Mr. Lusick. Thank you, Mr. Chairman.

If you please, I would like to submit the written statement for
the record.

Senator Byrp. Yes. It will be published in full.

Mr. Lusick. I would like to talk primarily about the problem of
independent contractors, Mr. Chairman, and a brief word at the
end about fringe benefits, and then we would be pleased to answer
questions on any of the bills before you.

Senator Byrp. If you would delay a moment, that is, S. 736?

Mr. Lusick. Right, and the fringe benefit bill is 224, if I am not
mistaken.

Senator BYrp. 224, yes.

Which one do you want to discuss first?

Mr. Lusick. S. 736, independent contractors.

We are dealing here, Mr. Chairman, with an area where we have
had a great deal of difficulty in classifying workers as employees or
independent businessmen. The workers involved are in a broad
spectrum of areas of employment; persons performing the same
tasks may be variously classified in those industries as independent
contractors, or employees.

We have cases that involve entertainers, salesmen, construction
wortkers, fishermen. The consequences of classification are signifi-
cant.

First of all, if a worker is classified as an employee he is subject
to wage withholding at graduated rates on the payments that he
receives as compensation.

Second, the taxation of his wages for social security purposes is
different. If he is an employee, the payor of the compensation pays
6.13 percent of the wage base. There is withheld from his wages a
comparable 6.13 percent, making an aggregate payment to the
social security trust fund of 12.26 percent.

On the other hand, if he is an independent contractor, nothing is
withheld by the payor. Nothing is paid by the payor. He files a
return of self-employment tax and pays 8.1 percent. So there is a
different burden.

Thus, there is an incentive in dollar terms to avoid employee
status. There is the savings to the employer of the payroll tax cost
or an avoidance to the worker of the necessity of withholding.

Senator BYyrRp. When you say “payroll tax cost” you are speaking
primarily, I assume, of social security?

Mr. Lusick. That is correct.
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Senator BYRp. By the same token, they do not participate in the
benefits of social security, do they?

Mr. Lusick. No, they get the same benefits, Mr. Chairman, based
upon their taxable compensation. The benefits are identical but the
contribution, the premium, is substantially higher going into the
trust fund if the worker is classified as an employee, because there
is 6.13 percent paid by the employee and 6.13 percent by the
employer, a total of 12.26.

The 8.1 percent self-employment tax was arrived at originally as
a way to more or less equate the fact that the employer who pays
his 6.13 percent gets an income tax deduction for it, whereas none
of the self-employment tax is deductible.

So originally, you had the self-employment tax running at a rate
of 1.5 times taking into account a 50-percent deduction of the
employer portion. It has gotten out of line, although there is a
schedule to bring it back towards that ratio again in future years.

Senator PAckwoop. May I ask a question, Mr. Chairman?

Senator BYRD. Senator Packwood.

Senator PAckwoob. I started to read your statement, Mr. Secre-
tary. Two things.

I am looking at page 2 of your statement. You presume that all
the social security tax paid by the employer, in essence, is really
paid by the employee on the theory that there are that many
wages that that employee gets?

Mr. Lusick. Basically, that is the economic analysis that we
believe is accurate.

Senator PAckwoob. Do you take the same philosphy against any
fringe?benefit that the employer trades off against the wage in-
crease?

Mr. Lusick. I hesitate to say “any.” That is a correct analysis,
because these are costs that the employer takes as a part of his
compensation base. In the long run, they reflect themselves in
lower cash wages.

Senator PAcCKwoob. Second, I see this statistic. I want to make
sure I understand it. Forty-seven percent of the workers whoare
independent contractors report none of their compensation for in-
come tax purposes.

Mr. Lusick. Basically, Senator Packwood, we are dealing with a
study of a selected group of independent contractors, where we
_ have a gray area as to their classification as employees, or inde-
pendent contractors.

The survey did not purport to deal with a plumber who runs
around all day doing various jobs, because nobody has ever serious-
ly considered him to be an employee, but in the type of worker we
are talking about, in the gray area of employee-independent con-
tractor, the study that we undertook this year demonstrated that
47 percent of the workers in this area reported none of their
compensation for income tax purposes. They may have had other
income that was reported, but we are dealing only with the com-
pensation paid to them as workers with respect to where a doubt
arises whether they are an employee or independent contractor.

Senator Packwoop. They reporte«g none of it as income?

Mr. Lusick. That is correct.



49

Senator Packwoop. You are not talking about the problem of
social security taxes, but the whole tax structure?

Mr. Lusick. With respect to social security, the zero noncompli-
ance rate was 62 percent. I have some charts that I will ask Mr.
Lerman to unveil here that show the results of this survey.

Do you want to show chart 1 first?

Chart 1 shows the percentage of workers with zero compliance by
the size of their compensation. You will notice that there is a
tendency, as the amounts of compensation get larger, to have a
better, although still not a good rate, of compliance.

You will notice that in the very smallest ranges -we have non-
compliance rates that run over 75 percent.

Senator ByRrp. But practically no money is involved.

Mr. Lusick. There is a lot of money involved, as far as the
overall revenue is concerned. For any one individual, the amount is
not much, but even when you get iuto amounts—take, for example,
the $2,000 to $5,000 compensation, you will have close to 40 percent
noncompliance of persons that are receiviny payments that aggre-
gate between $2,000 and $5,000.

Senator Byrp. Is it not correct that if you eliminate those very
small amounts where you get to $1,000, then the noncompliance
rate would not average any such figure as 47 percent?

Mr. LuBick. Mr. Chairman, I want you to understand that these
are not figures that refer to the incomes of those individuals. It is
not adjusted gross income. They may have other income that puts
them into significant tax brackets, hut the noncompliance problem,
even at $1,000 in that category, $1,000 to $2,000, more than half of
this income—51.5 percent—more than half of this income is not
being reported at all. And when you look at the social security
aspects of it—I do not have that broken down into these catego-
ries—the overall noncompliance, the overall zero compliance rate
with respect to amounts going into the social security trust fund
was 62 percent.

That, of course, is very serious with respect to, in some cases, the
entitlement of low-paid workers to beneifts; they may not get bene-
fits. In any event, it certainly affects the integrity of the fund.

Senator Byrp. If they do not pay into the social security fund,
they do not get the benefits, do they?

Mr. Lusick. That is true if a worker is classified as self-em-
ployed. It is not true if he can establish that he should have been
classified as an employee. :

There i8 some doubt on that score, but that is true. Generally
speaking, if a person is really an independent contractor he may be
cutting off his own nose to spite his face and may end up a welfare
burden, as far as we are concerned, because he does not have social
security.

Senator Byrp. Mr. Secretary, I do not want to indicate, in any
way, that I feel individuals who owe a tax ought not to pay the tax.
I think by all means they should.

My only quarrel with your chart is that you get that overall
figure of 47 percent, which you have been quoting, is achieved by
using de-minimis figures. You are talking about less than $100—I
do not see that that is a matter of grave concern.
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Technically, it should be reported, and I should like to see it
reported; but to talk about changing this whole system just because
of somebody who got less than $100 and did not report it as an
independent contractor, that does not seem to me to be very logi-
cal. When you get into these higher figures, I think you raise some
good points. -

Mr. Lusick. Mr. Chairman, I think if you cross out those first
two lines you have a totally unacceptable noncompliance ratio. If
you are talking about payments of $200 to $500, you have a non-
compliance rate of 66.6 percent. This is zero necncompliance. I am
not talking about total noncompliance, which is even greater. .

If you had a worker who reported half of his income, there is still
some noncompliance. We have not even taken that into account on
this chart.

I might also add, Mr. Chairman, in the survey, there were a
number of workers who went into the original sample that we were
not able to find. We did not count them, either.

The odds are if a worker disappears, a no-show and you cannot
find him, he is not going to have a better record of compliance than
those people whom you are able to place and put your hands on.

What we are trying to show is that these figures indicate a
shockingly high rate of noncompliance that permeates all income
brackets. If you look at persons receiving payments between
$20,000 and $50,000 and you have a noncompliance rate of 11
percent, that is extremely high, and unjustifiable.

If you would look at compliance ratios where we have wage
withholding by employees, you are dealing in the 98-percent com-
pliance bracket.

To have figures where you have payments received between
$1,000 and $2,000 and have more than half of it not reported I
think is a shocking example of noncompliance.

If we move to chart 2 which is a variation of the same theme—
and I would also like to show chart 3—Chart 2 shows that noncom-
pliance by adjusted gross income and again shows these high non-
compliance rates up the iricome scale and chart 3—these charts,
incidentally, Senator Chafee, are attached as exhibits to the state-
ment if you want to refer to any of them which are not on display.

If you look, industry by industry, the only industry that comes in
anywhere near a respectable showing is the insurance industry,
but by and large, we can see that this problem is pervasive all
through industries.

Now, the basic test that has been in effect has been the common
law test involving some 20 factors, designed to determine whether
a worker is an employee or an independent contractor, tests that
were derived from the English common law of master and servant.
We have had great pressure during past years for the Service to
classify workers as employees and for employers to resist that
categorization for the reasons that I explained.

Last year, the committee and the Congress placed a moratorium
and washed out liability with respect to the back years in order to
deal with this problem. The question was raised last year, was
there really a noncompliance problem? Is there a serious problem
that deserves attention? And in response to that, we did this sur-
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vey. We believe that it has been demonstrated conclusively that
there is a problem, and it is not only we who believe this.

Our materials were reviewed by the GAO to give an independent
appraisal of the situation and the GAO has recently concluded its
review of our technique and our survey and has concluded that our
results are an accurate reflection of a very serious noncompliance
problem in this area.

Last year, the industries that were involved suggested that at-
tempts by us to reclassify workers as employees have very serious
consequences aside from the tax law. It could affect their labor
relations if we called them employees for tax purposes. It might
affect how they were treated for labor law purposes. It might affect
workman’s compensation liabilities. It might affect minimum wage
problems.

We have no desire to intervene one way or the other to try to
influence the outcome in areas other than the collection of the
revenue and the security of the social security fund.

Senator PAckwoob. If I may ask a question there so I can under-
stand, on chart 3, the percentage of workers with zero compliance
by industry is 69.5 percent in logging and timber, which is an
industry, I know.

That figure does not mean that 69.5 percent of the people who
work ?in the logging and timber industry. What does the figure
mean?

Mr. Lusick. We are dealing only with those groups of employees
who are in the gray area as to whether they are employees or
independent contractors. For those timber operations where you
have further classification of the workers as employees, I assume
the rate of compliance has probably got to be exactly the same as it
is across the country, roughly 98 to 99 percent.

We are only dealing with those areas where some timber opera-
tors may try to classify their workers as independent contractors,
so that they are not under the law subject to wage withholding.

In the area of that segment of workers, you have a degree of
noncompliance. This is not a figure of noncompliance of all the
workers in the logging industry or any other industry.

Senator Packwoob. It would not include, for example, most of
the people involved in independent contracting, reforestation,
where they bid for the Forest Service or bid on the warehouse or
bid on reforestation and then they go out and plant. They would be
independent contractors?

Mr. Lusick. I am not clear. Are they completely independent
contractors? There has been no question about their classification?
I am not sure.

Senator PAckwoob. I do not think there would be any question,
or for those who cut timber in a certain area for somebody.

Mr. Lusick. Our survey primarily, as I understand it, deals with
timber cutters where you have a company that says we are going
to have 100 people and we will p