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MISCELLANEOUS PENSION BILLS

TUESDAY, DECEMBER 4, 1979

U.S. SENATE,
SUBCOMMITTEE ON PRIVATE PENSION PLANS

AND EMPLOYEE FRINGE BENEFITS,
COMMITTEE ON FINANCE,

Washington, D.C.
The subcommittee met, pursuant to notice, at 2:30 p.m., in room

2221, Dirksen Senate Office Building, Hon. Lloyd Bentsen (chair-
man of the subcommittee), presiding.

Present: Senators Bentsen and Matsunaga.
[The press release announcing these hearings and the bills S.

209, S. 511, S. 989, S. 1089, S. 1090, S. 1091, S.1092, S. 1240, and S.
1958 follow:]

(1)
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Press Release #H-75

PRESS RELEASE

FOR IMMEDIATE RELEASE COMMITTEE ON FINANCE
November20, 1979 UNITED STATES SENATE

SUBCOMMITTEE ON PRIVATE PENSION
PLANS AND EMPLOYEE FRINGE
BENEFITS

2227 Dirksen Senate Office Bldg.

FINANCE SUBCOMMITTEE ON PRIVATE PENSION PLANS AND
EMPLOYEE FRINGE BENEFITS SETS HEARING ON

NUMEROUS PENSION BILLS

Senator Lloyd Bentsen (D., Tex.), Chairman of the Sub-
committee on Private Pension Plans and Employee Fringe Benefits
of the Senate Committee on Finance, announced today that the
Subcommittee will hold hearings on December 4 and 5 on several
pension bills.

The hearings will be held in Room 2221 Dirksen Senate
office Building and will begin at 2,30 P.M.

Senator Bentsen announced that the following bills
would be the subject of the hearings:

S. 1089, introduced by Senator Bentsen, which would
help simplify ERISA and reduce pension reporting requirements.

S. 209, introduced by Senators Williams and Javits,
which would amend numerous sections of ERISA. (The hearings will
not cover sections 201 - 205 of S. 209 which were the subject of
ea-rlier hearings.)

S. 511, introduced by Senator Mataunaga, relating to
deferred compensation plans maintained by tax-exempt organiza-
tions.

S. 989, introduced by Senator Bentsen, relating to
rollovers from-money purchase pension plans.

S. 1090, 1091 and 1092, introduced by Senator Talmadge,
relating to church pension plans.

S. 1240, introduced.by Senator Long, relating to employee
stock ownership plans (ESOPs).

S. 1958, introduced by Senator Matsunaga, relating to
the prohibited transaction rules of ERISA.

Witnesses who desire to testify at the hearings should
submit a written request to Michael Stern, Staff Director, Committee
on Finance, Room 2227 Dirksen Senate Office Building, Washington,
D. C. 20510, by no later than the close of business on November 28,
1979.
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Legislative Reorganization Act.--Senator Bentsen stated
that the Legislative Reorganization Act of 1946, as amended,
requires all witnesses appearing before committees of Congress
"to file in advance written statements of their proposed testimony,
and to limit their oral presentations to brief summaries of their
argument.

Witnesses scheduled to testify should comply with the
following rules:

(1) A copy of the staement must be filed by noon the
day before the day the witness is scheduled to
testify.

(2) All witnesses must include with their written state-
ment a summary of the principal points included in
the statement.

(3) The written statements must be typed on letter-size
paper (not legal size) and at least 00 copies must
be submitted by the close of business the day before
the witness is scheduled to testify.

(4) Witnesses are not to read their written ntatepwnts
to the Subcommittee, but are to confine their oral
presentations to a summary of the POints included in
the statement.

Witnesses who fail to comply with these rules will forfeit
their privilege to testify.

Written Testimony.--Senator Bentsen stated that the Sub-
committee would be pleased to receive written testimony from those
persons or organizations who wish to submit statements for the
record. Statements submitted for inclusion in the record should be
typewritten, not more than 25 double-space4 pages in length and
mailed with five (5) copies by December 21. 1979, to Michael Stern,
Staff Director, Committee on Finance, Room 2227 Dirksen Senate Office
Building, Washington, D. C. 20510.

P.R. #H-75
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96TH CONGRESS
lST 8S9SSION •

To amend the Employee Retirement Income, security Aet of 1974 and the
Internal Revenue "6ode of 1954 for the purposes of simplifylg,- clari(ing,
and improving Federal law relating to the regulation of employee benefit
planm, to foster the establishment and maintenance of plans, and for other
purposes.

IN THE SENATE OF THE UNITED STATES

JANUARY 24 (legislative day, JANUARY 15), 1979
Mr. WILLIAMS (for himself and Mr. JAVITS) introduced the following bill; which

was read twice and referred jointly to the Committees on Finance and-
Human Resources

A BILL
To amend the Employee Retirement Income Security Act of

1974 and the Internal Revenue Code of 1954 for the

purposes of simplifying, clarifying, and improving Federal
law relating to the regulation of employee benefit plans, to

foster the establishment and maintenance of plans, and for

other purposes.

1 Be it enacted by the Senate and House of Represnta-

2 ties of the United States of America in Congrems assembled, 4

H-O



I SECTION 1. SHORT TITLE.

2 (a) This Act may be cited as the "ERISA Improve-

3 ments Act of 1979".

4 (b) TABLE OF CONTENTS.-

Sec. 1. Short title and table of contents.
Sec. 2. Technical and conforming changes.
Se. 3. Findings and declaration of policy.

TITLE I-AMENDMENTS TO TIlE EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1914

Subtitle A-Declaration of Policy; Defmkions

See. 101. Declaration of policy.
See. 102. Definitions.

Subtitle B-Simplif)ing and Clarifying Amendmes

PART I-REPORTING AND DISCLOSURE

See. 11I. Disclosure of status under pension plans.
Sec. 112. Exemptions and modifications.
See. 113. Elimination of summary annual report.
8c. 114. Improvement of reporting requirements.
Sec. 115. Opinions of actuaries and accountants.
Sec. -116. Scope of accountant's opinion.
Sec. 117. Effective dates.

PART 2-MINIMUsM STANDARDS

Sec. 121. Reciprocal agreements.
Sec. 122. Technical correction.
Sec. 123. Determining participation on a plan year basis.
Sec. 124. Summation of different benefit accrual raes.
See. 125. Suspension of benefits because of reemployment
Sec. 126. Reduction in retirement or disability benefits.
Sec. 127. Survivor protection.
Sec. 128. Alimony and support payments.

PART 3-FNDNO

Sec. 131. Funding to take account of future amendments.

PART 4-FirUCIARY RzsPostmsrv

Sec. 141. General asset account.
Sec. 142. Refund of mistaken contributions.
Sec. 143. Cofiduciary responsibility.
Sec. 144. Exemption for reciprocity arrangements.
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3

TITLE I-AMENDMENTS TIHE EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974-Cotinued

PART 5 -ADmININTRATION, ENFORCI'NRNT. AND AIJI'TMINTR I. APPIIcAsI.e
LAW

Sec. 151. Advixoiv council.
Sec. 152. Impact of inflation on retirement benefits.
Sec. 15.3. Remedies.
Sec. 1.54. Adjustments in applicable law.
See. 155. Preemption.
Sec. 156. Effective dates.

TITLE If-AMENDMENTS TO THE INTERNAL REVENUE CODE OF-1934

Sec. 201. Lump sum distributions; plans treated as single plan.
Sec. 202. Lump sum distributions; separation from the ae'ice.
Sec. 203. Deduction for certain employee retirement savings and contributions.
See. 204. Credit for the establishment of qualified plans by small employers.
Sec. 205. Conforming amendments for ERISA changes in title I.

TITLE Ill-SPECIAL MASTER AND PROTOTYPE PLANS

Sec. 301. Special master and prototype plans.

TITLE IV-EMPLOYEE BENEFITS COMMISSION

Sec. 401. Employee Benefits Commission.
Sec. 402. Powers of Commission.
Sec. 403. Termination of Treasury Department's jurisdiction.
Sec. 404. Agency cooperation.
Sec. 405. Effective date and repeal.

I SEC. 2. TECHNICAL AND CONFORMING CHANGES.

2 The Secretary of the Treasury and the Secretary of

3 Labor shall, as soon as practicable but in any event not later

4 than 90 days after the date of the enactment of this Act,

5 submit to the Congress a draft of any technical and conform-

6 ing changes in the Internal Revenue Code of 1954,.and the

7 Employee Retirement Income Security Act of 1974, respec-

8 tively, which are necessary to reflect throughout such Code

9 and Act the changes in the substantive provisions of law

10 made by this Act.
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1 SEC. . FINDINGS AND DECLARATION OF POLICY.

2 (a) The Congress finds that the paperwork burdens and

3 compliance costs resulting from the implementation of the

4 Employee Retirement Income Security Act of 1974 and the

5 Internal Revenue Code of 1954 affecting employee benefit

6 plans and persons sponsoring such plans can be reduced in

7 certain respects without jeoparltizing the interests of employ-

8 ees in such plans and in the integrity of the assets of such

9 plans; that the free flow of commerce and the implementation

10 of such Act and Code have been restricted and hampered by

11 assertions of applicability of Federal and State securities and

12 other laws to certain employee benefit plans and certain col-

13 lective funding vehicles for plans; and that present and future

14 needs for retirement income can best be met by strengthening

15 and improving private employee pension benefit plans and

16 that it is in the national interest to do so.

17 (b) The Congress further finds that the free flow of com-

18 merce and the implementation of the provisions of the Em-

19 ployee Retirement Income Security Act of 1974 and of the

20 Internal Revenue Code of 1954 have been restricted and

21 hampered by administrative difficulties encountered by the

22 Labor Department, the Internal Revenue Service, and the

23 Pension Benefit Guaranty Corporation; that duplications and

24 overlapping of agency responsibility have resulted in costly

25 delays, confusion, and excessive paperwork, and that the in-

26 terests of participants in and beneficiaries under private
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I sector employee benefit plans have been adversely affected

2 thereby.

3 (c) It is hereby declared to be the policy of this Actto

4 foster the establishment and maintenance of private employee

5 pension benefit plans; to further improve such plans by clari-

6 fying, simplifying, and otherwise improving such Act and the

7 provisions of such Code; to clarify prospectively the extent to

8 which Federal and State securities and other laws may affect

9 employee benefit plans and collective funding vehicles for

10 plans which are subject to such Act; and to consolidate in a

11 single agency the administration of the Employee Retirement

12 Income Security Act of 1974 and certain provisions of the

13 Internal Revenue Code of 1954 relating to employee benefit

14 plans.

15 TITLE I-AMENDMENTS TO THE EMPLOYEE

16 RETIREMENT INCOME SECURITY ACT OF 1974

17 Subtitle A-Declaration of Policy_Definitions

18 SEC. 101. DECLARATION OF POLICY.

19 Section 2 of the Employee Retirement Income Security

20 Act of 1974 is amended by adding at the end thereof the

21 following new subsection:

22 "(d) It is hereby further declared-to be the policy of this

23 Act to foster the establishment and maintenance of employee

24 benefit plans sponsored by employers, employee organiza-

25 tions, or both.".
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1 SEC. 102. DEFINITIONS.

2 Section 3 of the Employee Retirement Income Security

3 Act of 1974 is amended by-

4 (1) striking out subparagraphs (A), (B), (C), (D),

5 (H) and (1) of paragraph (14) and inserting in lieu

6 thereof, respectively, the following subparagraphs:

7 "(A) any fiduciary, counsel, or employee of

8 such plan;

9 "(B) a person providing professional services

10 to such plan, or a person providing nonprofes-

11 sional services on a continuous basis to such plan;

12 "(C) an employer any of whose employees

13 are covered by such plan, if the employees of such

14 employer constitute 5 percent or more of all em-

15 ployees covered by the plan;

16 "(D) an employee organization any of whose

17 members are covered by such plan, if the mem-

18 bers of such employee organization constitute 5

19 percent or more of all employees covered by the

20 plan;

21 "(H) an officer, director (or an individual having

22 powers or responsibilities similar to those of officers or

23 directors), a 10 percent or more shareholder, or a

24 highly compensated employee (earning 10 percent or

25 more of the yearly wages of an employer) or a person

26 described in subparagraph (B), (C), (D), (E), or (G); or
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8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

7

"(I) a 10 percent or more (in capital or profits)

partner, or joint venturer in, a person described in sub-

paragraph (B), (C), (D), (E), or (0).";

(2) inserting in paragraph (15) "brother, sister,"

immediately before "spouse," the first time it appears;

(3) striking out "The" in paragraph (20) and in-

sertihg in lieu thereof "Except as otherwise provided

in sections 5020) and 514(d) (2) and (3), the";

(4) (A) striking out clauses (i), (ii), and (iii) of sub-

paragraph (A) of paragraph (37) and inserting in lieu

thereof the following:

"i) which is maintained pursuant to one or

more collective bargaining agreements between an

employee organization and more than one em-

ployer, /
"(ii) to Which ten or more employers contrib-

ute, or to which more than one and fewer than

ten employers contribute if the Secretary finds

that treating such a plan as a multiemployer plan

would be consistent with the purposes of this Act,

and";

(B) redesignating clauses (iv) and (v) of paragraph

(37)(A) as clauses (iii) and (iv), respectively, and
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1 (C) striking out subparagraph (B) of paragraph

2 (37) and inserting in lieu thereof the following new

3 subparagraph:

4 "(B) For purposes of this paragraph, all corporations

5 which are members of a controlled group' of corporations

6 (within the meaning of section 1563(a) of the Internal Reve-

7 nue Code of 1954, determined without regard to section

8 1563(eX3XC) of such Code) shall be deemed to be one em-

9 ployer.".

10 Subtitle B-Simplifying and Clarifying Amendments

11 PART I-REPORTING AND DIsC5OSURE

12 SEC. 111. DISCLOSURE OF STATUS UNDER PENSION PLANS.

13 Section 105 of the Employee Retirement Income Secu-

14 rity Act of 1974 is amended to read as follows:

15 "DISCLOSURE OF STATUS UNDER PENSION PLANS

16 "SEC. 105. (a) (1) Each administrator of an employee

17 pension benefit plan shall furnish to any plan participant or

18 beneficiary who so requests in writing a statement indicating,

19 on the basis of the latest available information-

20 "(A) for defined benefits plans, the total benefits

21 accrued, or

22 "(B) for individual account plans, the balance in

23 the account, and

24 "(C) for all plans, the proportion of accrued bene-

25 fits or account balance which is nonforfeitable or the

56-943 0 - 80 - pt.1 - 2
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1 earliest date, assuming continued participation in the

2 plan without a break in service, on which some or all

3 benefits will become nonforfeitable.

4 "(2) In no case shall a participant or beneficiary be enti-

5 tled under this subsection to receive more than one report

6 described in paragraph (1) during any one 12-month period.

7 "(3) If the members of any class of participants or bene-

8 ficiaries are annually furnished with a statement which con-

9 tains the information required by this subsection, the require-

10 ments of this subsection shall be satisfied respecting the

11 members of such class.

12 "(4) This subsection shall apply to a plan to which more

13 than one unaffiliated employer is required to contribute only

14 to the extent provided by regulations prescribed by the Sec-

15 retary.

16 "(b)(1) Each administrator of an employee pension bene-

17 fit plan shall report, in such manner and at such time as may

18 be provided in regulations prescribed by the Secretary, to

19 each plan participant who during a plan year-

20 "(A) (i) terminates his service with the employer,

21 or

22 "(ii) has a 1-year break in service, and

23 "(B) ip entitled to a deferred vested benefit under

24 the plan as of the end of such plan year, and
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1 "(0) with respect to whom retirement benefits are

2 not paid under the plan during such plan year.

3 The report required under this subsection shall inform the

4 -participant of the nature, amount, and form of the deferred

5 vested benefit to which he is entitled, and shall contain such

6 other information as the Secretary may require.

7 "(2) Not more than one report shall be required, under

8 paragraph (AXii) with respect to consecutive 1-year breaks in

9 service.

10 "(cXl) Except as provided in paragraph (2) of this sub-

11 section, each employer shall, in accordance with regulations

12 prescribed by the Secretary, maintain records with respect to

13 each of his employees sufficient to determine the benefits due

14 or which may become due to such employees. The employer

15 shall furnish the plan administrator information necessary for

16 the administrator to make the reports required by subsections

17 (a) and (b).

18 "(2) If more than one employer adopts a plan, each such

19 employer shall, in accordance with regulations prescribed by

20 the Secretary, furnish to the plan administrator information

21 necessary for the administrator to maintain the records and

22 make the reports required by subsections (a) and (b). Such

23 administrator shall maintain the records and, to the extent

24 provided under regulations prescribed by the Secretary, make

25 the reports, required by subsections (a) and (b).
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1 "(3) If any pers,. who is required under this section

2 (other than under subsection (a1)) to furnish information or

3 to maintain records fails to comply with such requirements,

4 he shall pay to the plan a penalty of $10 for each employee

5 with respect to whom such failure occurs, unless it is shown

6 that such failure is due to reasonable cause.".

7 SEC. 112. EXEMPTIONS AND MODIFICATIONS.

8 (a) IN GENERAL. -Section 110 of such Act is amended

9 to read as follows:

10 EXEMPTIONSS AND MODIFICATIONS

11 "SEC. 110. The Secretary may by regulation condition-

12 ally or unconditionally exempt any employee benefit plan or

13 person, or any class of employee benefits plans or persons,

14 from any requirement of this part or may modify any such

15 requirement if he determines that such exemption or modifi-

16 cation is-

17 "(1) appropriate and necessary in the public inter-

18 est, and

19 "(2) consistent with the purposes of this title.".

20 (b) CONFORMING CHANGES.-(1) Section 104(a) of

21 such Act is amended-

22 (A) by striking out paragraphs (2) and (3), and by

23 redesignating paragraphs (4) and (5) as (2) and (3), re-

24 spectively; and
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1 (B) by striking out "paragraph (4)" in paragraph

2 (3) (as redesignated) and inserting in lieu thereof

3 "paragraph (2)".

4 (2) Section 107 of such Act is amended by striking out

5 "104(a) (2) or (3)" in both places where it appears and insert-

6 ing in lieu thereof "110".

7 (3) The last sentence of section 103(aX3XA) of such Act

8 is amended by striking out "104(aX2)" and inserting in lieu

9 thereof "110".

10 (4) The second sentence of section 103 (aX4XA) of such

11 Act is amended by striking out "104(aX2)" and inserting in

12 lieu thereof "110".

13 (5) Section 101(a)(2) of such Act is amended by striking

14 out "(c)" immediately preceding the period and inserting in

15 lieu thereof "(b'.

16 SEC. 113. ELIMINATION OF SUMMARY ANNUAL REPORT.

17 (a) IN GENBAL.-Section 104(b) of such Act is

18 amended-

19 (I) by striking out paragraph (3) and redesignat-

20 ing paragraph (4) as (3), and

21 (2) by inserting before the period at the end of the

22 last sentence of such redesignated paragraph the fol-

23 lowing: ", but the charge for furnishing a copy of the

24 latest annual report may not exceed $10".
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1 (b-CONFORMING CHANGE.-The third sentence of see-

2 tion 103(a)(3)(A) is amended by striking out "and the sum-

3 mary material required under section 104(bX3)".

4 SEC. 114. IMPROVEMENT OF REPORTING REQUIREMENTS.

5 In order to avoid the reporting of unnecessary informa-

6 tion, the Secretary and the Secretary of the Treasury shall

7 develop reporting forms and requirements for employee bene-

8 fit plans described in section 4(a) and not exempt under sec-

9 tion 4(b) which, to the maximum extent feasible and consist-

10 ent with the purposes of this Act and the Employee Retire-

11 ment Income Security Act of 1974, take into account the

12 different types and sizes of employee benefit plans. Not later

13 than 12 months after the date of enactment of this Act, the

14 Secretaries shall report to the Congress on the actions taken

15 and proposed to be taken to implement this directive. Not

16 later than 24 months after the enactment of this section, the

17 Secretaries shall submit to the Congress their final written

18 report on the implementation of this section.

19 SEC. 115. OPINIONS OF ACTUARIES AND ACCOUNTANTS.

20 Section 103(a) of such Act is amended-

21 (1) by inserting "except to the extent required by

22 subparagraph (B)," in paragraph (3)(A) after "Such ex-

23 amination shall be conducted in accordance with gener-

24 ally accepted auditing standards,",
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1 (2) by striking out "may" in paragraph (3XB) and

2 inserting in lieu thereof "shall",

3 (3) by striking out ", if he so states his reliance"

4 in such paragraph,

5 (4) by striking out "may" in paragraph (4XD) and

6 inserting in lieu thereof "shall", and

7 (5) by striking out ", if he so states his reliance"

8 in such paragraph.

9 SEC. 116. SCOPE OF ACCOUNTANTS OPINION.

10 Section 103(aX3XC) of such Act is amended by striking

11 out "need" and inserting in lieu thereof "shall".

12 SEC. 117. EFFECTIVE DATES. *

13 The amendments made by sections 111 and 112 shall be

14 effective on, and the amendments made by sections 113, 115,

15 and 116 shall apply with respect to plan years beginning on

16 and after, the date of enactment of this Act.

17 PART 2-MINIMUM STANDARDS

18 SEC. 121. RECIPROCAL AGREEMENTS.

19 Section 209 of the Employee Retirement Income Secu-

20 rity Act of 1974 is amended in its entirety to read as follows:

21 "RECIPROCAL AGREEMENTS

22 "SEC. 209. Notwithstanding any other provision of this

23 title, the contributions made with respect to the employment

24 of an employee pursuant to a collective-bargaining agreement

25 and payable to a pension or welfare plan maintained pursuant
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1 to that agreement (hereinafter in this section referred to as

2 the 'away plan') may be transferred to a similar pension or

3 welfare plan established pursuant to another collective-bar-

4 gaining agreement under which the employee had previously

5 become a participant (hereinafter referred to in this section as

6 the 'home plan') if such transfer is pursuant to a written

7 agreement between the administrator of the away plan and

8 the administrator of the home plan. In any case where contri-

9 butions received with respect to the employment of an em-

10 ployee are transferred from an away plan to a home plan in

11 accordance with this section, such employment shall be con-

12 sidered as employment under the jurisdiction of the home

13 plan for purposes of computing the accrued benefit and vest-

14 ing of such employee, but the employer who contributed to

15 the away plan on behalf of such employee shall not be

16 deemed to be an employer maintaining the home plan solely

17 because of such transferred contributions. The Secretary may

18 by regulation establish additional conditions, and such var-

19 lances and exemptions as are consistent with the purposes of

20 this Act, in order to facilitate such transfer arrangements in

21 the interest of portability and to protect the pension and wel-

22 fare benefits of employees who become employed under two

23 or more collective bargaining agreements associated with dif-

24 ferent pension or welfare plans.".
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1 S . In. TECHNICAL CORRECTION.

2 Section 204(bX3)(E) of such Act is amended by striking

3 out "a year of participation" and inserting in lieu thereof the

4 following: "1,000 hours of employment".

5 SEC. 123. DETERMINING PARTICIPATION ON A PLAN YEAR

6 BASIS.

7 The second sentence of section 202(aX3XA) of such Act

8 is amended by inserting "(i)" after "first day of a plan year"

9 and by inserting after "date his employment commenced" the

10 following: "or (ii) in the case of a plan where rights and bene-

11 fits under this part are determined on the basis of all of an

12 employee's service without regard to the date on which the

13 employee's participation in the plan commenced".

14 SEC. 124. SUMMATION OF DIFFERENT BENEFIT ACCRUAL

15 RATES.

16 Section 210(a) of such Act is amended by adding at the

17 end thereof the following new paragraph:

18 "(4) a multiemployer plan may provide that the

19 accrued benefit to which a participant is entitled upon

20 his separation from the service is-

21 "(A) (i) the sum of different rates of benefit

22 accrual for different periods of participation as de-

23 fined by one or more fixed calendar dates, or

-24 "(ii) the sum of different rates of benefit ac-

25 crual for different periods of participation, as de-
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1 fined by employment in different bargaining units,

2 and

3 "(B) determined, for purposes of subpara-

4 graphs (A) and (C) of subsection 204(b)(1), by pro-

5 jecting the normal retirement benefit to which a

6 participant would be entitled if he continued to

7 accrue benefits at the average of the rates appli-

8 cable to his period of actual participation.".

9 SEC. 125. SUSPENSION OF BENEFITS BECAUSE OF REEMPLOY-

10 MENT.

11 Section 203(a)(3)(B) of such Act is amended-

12 (1) by striking out "in the same trade" in clause

13 (ii) and inserting in lieu thereof ", trade,"; and

14 (2) by striking out "'employed' ." in the last sen-

15 tence and inserting in lieu thereof the following:

16 "which may, with respect to clause (ii), include self-

17 employment. The permissible period of benefit suspen-

18 sion shall include a period determined pursuant to reg-

19 ulations promulgated by the Secretary in addition to

20 the months in which the employment occurs to the

21 extent necessary to prevent the periodic payment and

22 suspension of pension benefits to workers who have not

23 retired but who continue to work on an irregular basis.

24 The imposition of a financial penalty on a pensioner

25 who fails to report his employment as required by the
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1 rules of a plan shall not be deemed a violation of the

2 vesting requirements of this section. The amount of the

8 financial penalty permitted by the preceding sentence

4 shall be determined pursuant to regulations promul-

5 gated by the Secretary but in no event shall the penal-

6 ty exceed an amount equal to one year's benefit.".

7 SEC. 126. REDUCTIONS IN RETIREMENT OR DISABILITY BENE.

8 FITS.

9 (a) Section 206(b) of such Act is amended-

10 (1) by inserting after "plan" in paragraph (1) the

11 following: "or is receiving disability benefits under a

12 welfare plan";

13 (2) by inserting immediately after "this Act" the

14 following: "(or, in the case of a participant or benefici-

15 ary who is receiving disability benefits under a welfare

16 plan, the date of enactment of the ERISA Improve-

17 ments Act of 1979)"; and

18 (3) by adding at the end thereof the following new

19 sentence: "A pension plan may not reduce or suspend

20 pension benefits being received by a participant or ben-

21 eficiary or pension benefits in which a participant who

22 is separated from the service has a nonforfeitable right

23 by reason of any payment made to the participant or

24 beneficiary by the employer maintaining the plan as
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1 the result of an award or settlement made under or

2 pursuant to a workers' compensation law.".

3 (b) Section 201(1) of such Act is amended by inserting

4 after "plan" the following: ", except as provided in section

5 206(b)".

6 SEC. 1"7. SURVIVOR PROTECTION.

7 (a) Section 205 of such Act is amended-

8 (1) by deleting subsection (a) and inserting in lieu

9 thereof the following:

10 "(a) A pension plan may provide that the normal form of

11 benefit is a form other than an annuity. If a pension plan

12 provides for the payment of benefits in the form of an annuity

13 (whether as the normal form or as an option), such plan shall

14 provide for the payment of the annuity benefits in a form

15 having the effect of a qualified joint and survivor annuity.";

16 (2) by deleting subsection (b) and inserting in lieu

17 thereof the following:

18 "(bWl) A plan which provides that the normal form of

19 benefit is an annuity shall, with respect to any participant

20 who under the plan is credited with at least 10 years of serv-

21 ice for vesting purposes under section 203 and who dies

22 before the annuity starting date, provide a survivor's annuity

23 for the participant's spouse-

24 "(A) which begins on the annuity starting date

25 (determined as if the participant had lived until the
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1 earliest retirement age under the plan, or the partici-

2 pant's actual date of death if later, and had retired on

3 such date prior to death), if the spouse is living on

4 such date, and

5 "(B) except as provided in paragraph (2), the pay-

6 ments under which are not less the payments which

7 would have been made under the survivor's annuity to

8 which such spouse would have been entitled if the par-

9 ticipant had terminated employment on his date of

10 death, had survived and retired on such annuity start-

11 ing date, and had died on the day following such date.

12 "(2) If on the date of the participant's death, the actu-

13 arial equivalent of the survivor's annuity does not exceed

14 $2,000, a plan described in paragraph (1) may distribute the

15 survivor's benefit in the form of a lump sum, or in the form of

16 installments commencing, not later than the annuity starting

17 date specified in paragraph (1) (A).";

18 (3) by deleting subsection (c) and inserting in lieu

19 thereof the following:

20 "(c) A plan which provides that the normal form of

21 benefit is a form other than an annuity shall, with respect to

22 any participant who under the plan has at least 10 years of

23 service for vesting purposes under section 203 and who dies

24 before receiving the percentage of his benefit which is nonfor-

25 feitable, provide (1) that the participant's benefit is distrib-
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1 uted to the surviving spouse in the form of a lump sum, or in

2 installments commencing, not later than 60 days after the

3 end of the plan year in which the participant died, or (2) that

4 the participant's benefit is distributed to the surviving spouse

5 at such other time and in such manner as the plan and the

6 surviving spouse may agree in writing.";

7. (4) by striking out "(whether or not an election

8 has been made under subsection (c))" in subsection (d);

9 (5) by striking out subsection (e) and inserting in

10 lieu thereof the following:

11 "(e)(1) Participants in plans subject to this section shall

12 have the right to elect not to take joint and survivor annuities

13 and the right to revoke such elections and to reelect, subject

14 to the following terms and conditions:

15 "(A) A document explaining the terms and condi-

16 tions of the joint and survivor annuity, and the rights

17 and effects of, and procedures pertaining to, election,

18 revocation, and reelection, shall be furnished to each

19 participant a reasonable time before the date on which

20 the participant completes 10 years of service for vest-

21 ing purposes under section 203.

22 "(B) Any election, revocation or reelection shall

23 be in writing. The right to elect, revoke, or reelect

24 shall not extend beyond the date of a participant's
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death or retirement under the terms of the plin,

whichever occurs earlier.

"(C) Respecting any participant, the drcument de-

scribed in subparagraph (A) need not be furnished more

than once if-

"(i) the plan's summary plan description in-

cludes an explanation, similar to the explanation

described in subparagraph (A), which is generally

applicable to all participants and which satisfies

the requirements of section 102(aXl); and

"(ii) the document described in subparagraph

(A) makes prominent reference to the fact that the

explanation contained therein may be of continu-

ing importance to the participant and should be

retained with the summary plan description.

"(2) The Secretary of the Treasury shall prescribe regu-

lations to implement this subsection. Such regulations shall

take cognizance of the difficulties certain multiemployer plans

may have in furnishing the document described in paragraph
(1)(A)."If;

(6) by striking out "subsection (c)" in subsection

(; and

(7) by striking out "joint and survivor annuity

benefits under an election made under subsection (c)"

in subsection (h) and inserting in lieu thereof "the sur-
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I vivors' benefits required under this section, to the

2 extent such increased costs are attributable to the

3 availability of such benefits prior to the normal retire-

4 ment age under the plan".

5 (b) Not later than 1 year after the enactment of the

6 ERISA Improvements Act of 1979, the Secretary of the

7 Treasury shall develop versions of model language which can

8 be adopted by various types of plals as amendments which

9 comply with the requirements of this section. The Secretary

10 shall facilitate to the maximum extent possible the adminis-

11 trative processing of determination letter applications result-

12- ing from this section.

13 (c) The amendments made by this section shall apply

14 with respect to plan years beginning on or after the date

15 which is 12 months after the date of enactment of this Act.

16 SEC. 128. ALIMONY AND SUPPORT PAYMENTS.

17 Section 206(d) of such Act is amended by adding at the

18 end thereof the following new paragraph:

19 "(3) Paragraph (1) shall not apply in the case of a judg-

20 ment, decree or order (including an approval of a property

21 settlement agreement), pursuant to a State domestic relations

22 law (whether of the common law or community property

23 type), which-

24 "(A) affects the marital property rights of any

25 person in any benefit payable under a pension plan or
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1 the legal obligation of any person to provide child sup-

2 port or maky alimony payments, and
3 "() foes not require a pension plan to alter the

4 effective date, timing, form, duration, or amount of any

5 benefit payments under the plan or to honor any elec-

6 tion which is not provided for under the plan or which

7 -is made by a person other than a participant or benefi-

8 ciary.".

9 PART 3-FUNDING

10 SEC. 131. FUNDING TO TAKE ACCOUNT OF FUTURE AMEND-

11 MENTS.

12 Section 302(cX1) of the Employee Retirement Income

13 Security Act of 1974 is amended by adding at the end thereof

14 the following: "The funding method-may take account, and

15 for any plan year beginning after December 31, 1980, shall

16 take account, of all provisions of the plan, including provi-

17 sions which have not yet affected any participant as to enti-

18 tlement to, or accrual of, benefits. In the event any such

19 provision is not implemented at the time specified when the

20 provision was adopted, the funding standard account shall be

21 appropriately adjusted in accordance with regulations pre-

22 scribed by the Secretary. A provision adopted but contingent

23 on a future event shall be deemed not to be in effect as a

24 provision of the plan prior to the occurrence of that event.".

56-943 0 - 80 - pt.1 - 3
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1 PART 4-FIDUCIARY RESPON81BILITY

2 SEC. 141. GENERAL ASSET ACCOUNT.

3 Section 401(b) of the Employee Retirement Income Se-

4 curity Act of 1974 is amended by striking out paragtaph (2)

5 and inserting in lieu thereof the following:

6 "(2) In the case of a plan which is funded in

7 whole or in part by a contract or policy of insurance

8 issued by an insurer, the assets of the plan shall in-

9 clude the contract or policy under which the benefits

10 are insured but shall not, solely by reason of the issu-

11 ance of such contract or policy, include the assets of

12 the insurer issuing the contract or policy except to the

13 extent that such assets are maintained by the insurer

14 in one or more separate accounts and do not constitute

5 surplus in any such account. For purposes of this para-

16 graph, the term 'insurer' means an insurance company,

17 insurance service, or insurance organization, qualified

18 to conduct business in a State.".

19 SEC. 142. REFUND OF MISTAKEN CONTRIBUTIONS.

20 (a) Section 403(cX2XA) of such Act is amended by in-

21 sertint before the period at the end thereof the following:

22 "or, in the case of a collectively bargained plan maintained

23 by more than one employer, within 6 months after the plan

24 administrator knows that the contribution was made by a

25 mistake of fact or knows that holding a contribution would
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1 contravene the provisions of section 302 of the Labor-Man-

2 agement Relations Act, 1947.".

3 (b) The amendment made by subsection (a) shall be ef-

4 fective as of January 1, 1975, but as regards contributions

5 received by a collectively bargained plan maintained by more

6 than one employer before the date of enactment of the

7 ERISA Improvements Act of 1979, if knowledge by the plan

8 administrator that a contribution was made by mistake or in

- 9 contravention of section 302 of the Labor-Management Rela-

10 tions Act, 1947, -occurred before such date of enactment,

11 such knowledge shall be deemed to have occurred on such

12 date of enactment.

13 SEC. 143. COFIDUCIARY RESPONSIBILITY.

14 Section 405 of such Act is amended by adding at the

15 end thereof the following new subsection:

16 "(e) In the case of a fiduciary other than an individual,

17 the term 'knowledge' in subsection (aX3) shall mean knowl-

18 edge actually communicated, or knowledge which, in the

19 normal course of business, should have been communicated,

20 to the fiduciary's officer or employee who is authorized to

21 carry out the fiduciary's responsibilities, obligations, or duties

22 or who in fact carries out such responsibilities, obligations, or

23 duties, regarding the matter to which the knowledge re-

24 lates.".
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1 SEC. 144. EXEMPTION FOR RECIPROCITY ARRANGEMENTS.

2 Section 408(b) of such Act is amended by adding at the

3 end thereof the following new paragraph:

4 "(10) Any transfer of contributions between plans

5 pursuant to section 209, if a plan to which the contri-

6 butions are tranferred pays not more than a reasonable

7 charge for any administrative expenses reasonably in-

8 curfed by a plan transferring such contributions.".

9 PART 5-ADMINISTRATION, ENFORCEMENT, AND

10 ADJUSTMENTS IN APPLICABLE LAW

11 SEC. 151. ADVISORY COUNCIL

12 Paragraph (3) of section 512(a) of the Employee Retire-

13 ment Income Security Act of -1974 is amended by striking

14 out "(at least one of whom shall be representative of employ-

15 ers maintaining or contributing to multiemployer plans)" and

16 inserting in lieu thereof the following: "(one of whom shall be

17 representative of employers maintaining or contributing to

18 inultiemployer plans and one of whom shall be representative

19 of employers maintaining small plans)".

20 SEC. 152. IMPACT OF INFLATION ON RETIREMENT BENEFITS.

21 Section 513 of such Act is amended by adding at the

22 end thereof the following new subsection:

23 "(d) The Secretary shall conduct a study of the feasibil-

24 ity and ramifications of requiring employee pension benefit

25 plans to provide cost-of-living adjustments to benefits payable

26 under such plans. The Secretary shall compile data and ana-
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1 Iyze the effect inflation is having and may be expected to

2 have on retirement benefits provided by private pension

3 plans. The Secretary shall submit the study required by this

4 subsection to the Congress no later than 24 months after the

5 date of enactment of the ERISA Improvements Act of

6 1979.".

7 SEC. 153. REMEDIES.

8 Section 502 of such Act is amended by-

9 (1) deleting "105(c)" in subsection (aX4) and in-

10 serting in lieu thereof "105";

11 (2) by adding at the end of subsection (a) a new

12 paragraph to read as follows:

13 "(7) by any employee, participant or beneficiary

14 for damages due to reliance on a misrepresentation de-

15 scribed in section 515.";

16 (3) redesignating subsection (b) as paragraph (1)

17 of such subsection and adding a new paragraph (2), to

18 read as follows:

19 "(2) The Secretary shall not initiate an action to enforce

20 section 517.";

21 (4) deleting subsection (g) and inserting in lieu

22 thereof the following:

23 "(g)(1) Except as provided in paragraph (2), in any

24 action under this title by an employee, participant, benefici-
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1 ary, or fiduciary, the court in its discretion may allow a rea-

2 sonable attorney's fee and costs of the action to either party.

3 "(2) In any action under this title by a fiduciary on

4 behalf of a plan to enforce the provisions of section 517 and

5 in which a judgment in favor of the plan is awarded, the

6 court shall allow a reasonable attorney's fee and costs of the

7 action, to be paid by the defendant.";

8 (5) deleting "a participant" in subsection (h) and

9 inserting in lieu thereof "an employee, participant",

10 and inserting in subsection (k) "employee," before

11 "participant";

12 (6) deleting "part 4" in subsection (h) and insert-

13 ing in lieu thereof "parts 4 and 5"; and

14 (7) inserting immediately after subsection (k) a

15 new subsection (1), to read as follows:

16 "(1) Except as provided by paragraph (3)-

17 "(1) no person or employee benefit plan shall be

18 subject to liability or punishment, civil or criminal, or

19 be required to reimburse or pay money or any other

20 thing of value, as the direct or indirect result of a

21 cause of action explicitly or implicitly allegitig that the

22 interest of an employee in an employee benefit plan is,

23. or ought to be characterized as or deemed to be, a se-

24 curity for purposes of section 17(a) of the Securities

25 Act of 1933 or section 10(b) of the Securities Ex-
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I change Act of 1934, or within the meaning of any

2 State law which regulates securities;

3 "(2) no court of the United States shall have ju-

4 risdiction of an action or proceeding at law or in

5 equity, to the extent such action or proceeding involves

6 a cause of action explicitly or implicitly alleging that

7 the interest of an employee in an employee benefit plan

8 is, or ought to be characterized as or deemed to be, a

9 security for purposes of section 17(a) of the Securities

10 Act of 1933 or section 10(b) of the Securities Ex-

11 change Act of 1934, or within the meaning of any

12 State which regulates securities; and

13 "(3) paragraphs (1) and (2) shall not apply re-

14 specting a cause of action based upon any act or omis-

15 sion which occurred before the date of enactment of

16 the ERISA Improvements Act of 1979.".

17 SEC. 154. ADJUSTMENTS IN APPLICABLE LAW.

18 (a) Part 5 of subtitle B of title I of such Act is amended

19 by-

20 (1) deleting "subp agraph (B)," in section

21 514(bX)(2XA) and inserting in lieu thereof "subpara-

22 graph (B) and subsections (d (2) and (3),";

23 (2) deleting "Nothing" here it appears in section

24 514(d) and inserting in lieu th eof "(1) Except as pro-

25 vided in paragraphs (2) and (3), othing"; and
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1 (3) adding at the end of section 514(d) the follow-

2 ing new paragraphs:

3 "(2) Notwithstanding any provision of law to the con-

4 trary, the interest of an employee in an employee benefit plan

5 is not, and shall not be characterized as or deemed to be, a

6 security for purposes of section 17(a) of the Securities Act of

7 1933 and section 10(b) of the Securities and Exchange Act of

8 1934, or within the meaning of any State law which regu-

9 latest securities.

10 "(3) Notwithstanding any provision of law to the con-

11 trary, an interest or participation-

12 "(A) in a single or collective trust maintained by

13 a bank or in a separate account maintained by an

14 insurer, and

15 "(B) issued exclusively to one or more employee

16 benefit plans

17 is not, and shall not be characterized as or deemed to be, a

18 security for purposes of section 5 of the Securities Act of

19 1933 and section 12 of the Securities Exchange Act of 1934,

20 or within the meaning of any State law which regulates secu-

21 rities, and such a trust or account holding exclusively assets

22 of one or more such plans is not, and shall not be character-

23 ized as or deemed to be, an investment company within the

24 meaning of the Investment Company Act of 1940 or any

25 State law which regulates investment companies.".
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1 (b) Such part is further amended by adding immediately

2 after section 514 the following new subsections, to read as

3 follows:

4 MISREPRESENTATION

5 "SEc. 515. (a) It shall be unlawful for any person to

6 knowingly misrepresent the terms and conditions of an em-

7 ployee benefit plan, the financial condition of a plan, or the

8 status under the plan of any employee, participant or benefi-

9 ciary.

10 "(b) No person shall be liable under subsection (a) re-

11 specting a document which is required to be disclosed to par-

12 ticipants or beneficiaries or to be filed with the Secretary of

13 Labor, the Pension Benefit Guaranty Corporation or the Sec-

14 retary of the Treasury under this Act or the Internal Reve-

15 nue Code of 1954, provided that such document satisfies the

16 requirements of such Act or Code and duly promulgated reg-

17 ulations thereunder.

18 "(c) An employee benefit plan shall not be liable for

19 damages resulting from a misrepresentation described in sub-

20 section (a).

21 "(d) Subsection (a) shall not apply as to any act or omis-

22 sion occurring before the date of enactment of the ERISA

23 Improvements Act of 1979.
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1 "CERTAIN FUNDING VEHICI*O8

2 "SEc. 516. (a) Not later than 12 month : after enact-

3 ment of the ERISA Improvements Act of 1979, the Secre-

4 tary shall prescribe regulations to protect participants and

5 beneficiaries of employee benefit plans which are or may be

6 funded wholly or partially by a single or collective trust

7 maintained by a bank or by a separate account maintained by

8 an insurer, if such trust or account holds or is established to

9 hold exclusively plan assets.

10 "() The regulations required by subsection (a) shall

II include-

12 "(1) standards to ensure full and fair disclosure of

13 all material facts respecting such trust or account prior

14 to and during the plan's participation in such trust or

15 account,.

16 "(2) standards for accuracy in the advertising and

17 publicizing of such trust or account, and

18 "(3) such other standards as the Secretary may

19 specify to protect plan participants and beneficiaries

20 and to assist plan fiduciaries to make appropriate

21 choices from among available funding vehicles.

22 "(c) In carrying out his responsibilities under this sec-

23 tion, the Secretary shall consldt with Federal banking au-

24 thorities, the Securities and Exchange Commission, and

25 State authorities who regulate insurance.
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S '"(dl )ul Ipwnulgate. reulhtiojni. of fthr 4 retary grr.

2 susnt to shu.bion (a) or other provisk~is of this title %hall he

3 enforveable as provisions of this title. under i etionu W2iN) (3)

4 and (5).

5 "(e) For purposes of this section--

6 "(1) the term 'bank' shall have the same meaning

7 as in section 3(38XBXii). and

8"'(2) the term 'insurer' shall have the same mean-

9 ing as in section 401(bX2).

10 "OBLIGATION OF KMPLOYER TO PAY CONTRIBUTION8

II "SitE. 517. Every employer who is obligated under the

12 terms of a collectively bargained plan (or under the terms of

13 a collective bargaining agreement related to such plan) to

14 make periodic contributions to the plan shall, to the extent

15 not inconsistent with law, make such contributions in accord-

16 ance with the terms and conditions of such plan or such

17 agreement.".

18 8si_ h65. PRUEMPTION.

19 Section 514 of such Act is amended by-

20 (1) adding at the end of subsection (bX2XB) the

21 following: "A State insurance law which provides that

22 a specific benefit or benefits must be provided or made

23 available by a contract or policy of insurance issued to

24 an employees benefit plan is a law which relates to al

5!f (,mplove I-nefit plan within the meaningg of subsection
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1 (a) and is not a law which regulates insurance within

2 the meaning of subparagraph (A). A provision of State

3 law which requires that a contract or policy of insur-

4 ance issued to an employee benefit plan must permit a

5 participant to convert or continue protection after it

6 ceases to be provided under the employee benefit plan

7 is a provision of a law described in subparagraph (A)

8 and not a provision of law described in subsection

9 (a).";

10 (2) adding a new paragraph (5) as follows:

11 "(5) (A) Except as provided in subparagraph (B), sub-

12 section (a) shall not apply to the Hawaii Prepaid Health Care

13 Law (Haw. Rev. Stat. 393-1 through 51), as in effect on

14 January 1, 1979, and to any other.State law which is deter-

15 mined by the Secretary to-

16 "(i) be substantially identical to such Hawaii law

17 on such date, and

18 "(ii) require benefit. which are substantially iden-

19 tical in type and amount to those required or permitted

20 under such Hawaii law on such date.

21 "(B) Subparagraph (A) shall not apply to any provision

22 of a State law which the Secretary determines to be similar

23 to any provision of parts 1, 4 and 5 of this subtitle.";

24 (3) adding a new subsection (b)(6) to read as fol-

25 lows:
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1 "(6) Subsection (a) shall not apply respecting any judg-

2 ment, decree, or order pursuant to a State domestic relations

3 law (whether of the common law or community property

4 type), if such judgment, decree or order is described in sec-

5 tion 206(dX3)."; and

6 (4) adding a new subsection (e) to read as follows:

7 "(e) For purposes of subsections (d) (2) and (3) and see-

8 tions 515, 516, and 517, the term 'employee benefit plan'

9 shall include any employee benefit plan-

10 "(1) defined in section 8(3), irrespective of

11 whether the only participants in the plan are owner-

12 employees as dermed in section 401(cX3) of the Inter-

13 nal Revenue Code of 1954, and

14 "(2) which is described in section 4(a) and not

15 exempt under section 4(b).".

16 EPFC'rIVE DATES

17 SEC. 156. (a) Except as otherwise provided by this Act,

18 the provisions of this Act and the amendments made by this

19 Act to the Employee Retirement Income Security Act of

20 1974 and to the Internal Revenue Code of 1954 shall be

21 effective on the date of enactment of this Act.

22 (b) Section 514(dX3), as amended, shall be effective 12

23 months after the enactment of this Act.



40

37

1 TITLE 11-AMENDMENTS TO THE INTERNAL

2 REVENUE CODE OF 1954

3 SEC. 201. LUMP SUM DISTRIBUTIONS; PLANS TREATED AS

4 SINGLE PLAN.

5 (a) GENERAL RULE.-Section 402(eX4XC) of the Inter-

6 nal Revenue Code of 1954 (relating to aggregation of certain

7 trusts and plans) is amended to read as follows:

8 "(C) AoGREOATION OF CERTAIN TRU8T8

9 AND PLANS.-For purposes of determining the

10 balance to the credit of an employee under sub-

11 paragraph (A)-

12 "(i) all trusts which are part of a plan

13 shall be treated as a single trust,

14 "(ii) in the case of a multiemployer plan

15 (as defined in section 8(37) of _th-Employee

16 Retirement Income Security Act of 1974),

17 all defined benefit plans maintained by an

18 employer shall be treated as a single plan,

19 and all defined contribution plans maintained

20 by an employer shall be treated as a single

21 plan,

22 "(iii) in the case of any plan not de-

23 scribed in clause (ii), all pension plans main-

24 tained by an employer shall be treated as a

25 single plan, all profit-sharing plans main-
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1 tained by an employer shall be treated as a

2 single plan, and all stock bonus plans main-

3 tained by an employer shall be treated as a

4 single plan, and

5 "(iv) trusts which are not qualified

6 trusts under section 401(a) and annuity con-

7 tracts which do not satisfy the requirements

8 of section 404(aX2) shall not be taken into

9 account.".

10 (b) EFFECBTIVE DATE.-The amendment made by this

11 section shall apply to taxable years beginning after the date

12 of enactment of this Act.

13 SEC. 202. LUMP SUM DISTRIBUTIONS; SEPARATION FROM THE

14 SERVICE.

15 (a) GENERAL RULE.-Section 402(eX4) of the Internal

16 Revenue Code of 1954 (relating to definitions and special

17 rules) is amended by adding at the end thereof the following

18 new subparagraph:

19 "(M) SEPARATION FROM THR SERVIC.-

20 For purposes of subparagraph (A), in the case of

21 any multiemployer plan (as defined in section

22 3(37) of the Employee Retirement Income Secu-

23 rity Act of 1974), a separation from the service

24 shall be deemed to have occurred in the case of

25 any employee if such employee has not worked in
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1 service covered by the plan for a period of 6 con-

2 secutive months after severing his employment re-

3 lationship with any employer maintaining the

4 plan.".

5 (b) EFFECTIVE DAT.-The amendment made by this

6 section shall apply with respect to plan years beginning after

7 the date of enactment of this Act.

8 SEC. 203. DEDUCTION FOR CERTAIN EMPLOYEE RETIREMENT

9 SAVINGS AND CONTRIBUTIONS.

10 (a) IN GNERAL.-

11 (1) DEDUCTION ALLOWED.-Part VII of sub-

12 chapter B of chapter 1 of the Internal Revenue Code

13 of 1954 (relating to additional itemized deductions for

14 individuals) is amended by redesignating section 221 as

15 222 and by inserting after section 220 the following

16 new section:

17 "SEC. 221. DEDUCTION FOR CERTAIN EMPLOYEE RETIRE.

18 MENT SAVINGS CONTRIBUTIONS.

19 "(a) DED cTION ALLOWD.-In the case of an eligible

20 employee, described in subsection (c), there is allowed as a

21 deduction amounts paid in cash for a taxable year by such

22 individual for the benefit of himself-

23 "(1) to a plan described in section 401(a) which

24 includes a trust exempt from tax under section 501(a),
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1 "(2) to an annuity plan described in section

2 403(a),

3 "(3) to a qualified bond purchase plan described in

4 section 405(a),

5 "(4) to an individual retirement account described

6 in section 408(a), individual retirement annuity de-

7 scribed in section 408(b), or for a retirement bond de-

8 scribed in section 409, or

9 "(5) to a group retirement trust maintained by a

10 labor organization described in section 501(cX5) which

11 is financed exclusively by assessments of individuals

12 who are members of such labor organization, which

13 was established prior to January 1, 1974, and in which

14 the assessments paid to the trust by any participant

15 are 100 percent nonforfeitable.

16 "(b) LIMITATION AND RBSTRICTION.-

17 "(1) MAXIMUM DEDUOION.-The amount allow-

18 able as a deduction under subsection (a) to an eligible

19 employee for any taxable year may not exceed an

20 amount equal to 10 percent of the compensation in-

21 cludible in his gross income for such taxable year, or

22 $1,000, whichever is less.

23 "(2) ADDITIONAL LIMITATION.-No deduction is

24 allowed for any amount paid to an account, annuity, or

25 for a bond described in paragraph (4) of subsection (a)
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1 except to the extent of the excess of the amount deter-

2 mined under paragraph (1) over any amount paid by

3 the eligible employee to a plan or trust described in

4 paragraph (1), (2), (3) or (5) of subsection (a).
5 "(3) ALTERNATIVE DEDUCTION.-No deduction

6 is allowed under subsection (a) for the taxable year if

7 the individual claims the deduction allowed by section

8 219 or 220 for the taxable year.

9 "(4) EXCEPTION WHCER PLAN I8 DISCRIMINA-

10 TORY.-No deduction is allowed under subsection (a)

11 for a highly compensated participant (as defined in sub-

12 section (cX)) unless the employer certifies in accord.

13 ance with regulations prescribed by the Secretary that

14 the plan satisfies the discrimination standards in sub-

15 section (cX6).

16 "(5) EXCEPTION RESPECTING CERTAIN

17 PLANS.-NO deduction is allowed under subsection (a)

18 for any amount paid by a participant to a plan de-

19 scribed in paragraph (1), (2) 'or (3) of subsection (a)

20 which was not in existence on January 1, 1978 (or to

•21 a successor to such a plan) if, under the terms of such

22 plan (or successor plan), employee contributions are

28 mandatory or employer contributions are not made

24 unless contributions are made by employees.

25 "(C) DEFINITIONS AND SPECIAL RuEs.-
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1 "(1) ELIOIBLE EMPLOYEE.-For purposes of this

2 section, the term 'eligible employee' shall mean an in-

3 dividual who is an employee without regard to section

4 401(cXl) or is a member of a labor organization re-

5 ferred to in subparagraph (D) and who is an active

6 participant for any part of the taxable year in-

7 "(A) a plan described in section 401(a) which

8 includes a trust exempt from tax under section

9 501(a),

10 "(1B) an annuity plan described in section

11 403(a),

12 "(C) a qualified bond purchase plan describea

13 in section 405(a), or

14 "(D) a group retirement trust maintained by

15 a labor organization described in section 501(cX5)

16 which is financed exclusively by assessments of

17 individuals who are members of such labor organi-

18 zation, which was established prior to January 1,

19 1974, and in which the assessments paid to the

20 trust by any participant are 100 percent

21 nonforfeitable,

22 but not if such plan is established or maintained by the

23 United States, by a State or political subdivision

24 thereof, or by an agency or instrumentality of any of

25 the foregoing.
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1 "(2) REPORTS.-The Secretary shall promulgate

2 regulations which prescribe the time and manner in

3 which reports shall be filed by an employer receiving

4 contributions deductible under this section and by any

5 eligible employee making any such deductible contribu-

6 tion.

7 "(3) RECONTRIBUTED AMOUNTS.-No deduction

8 shall be allowed under this section with respect to a

9 rollover contribution described in section 402(aX5),

10 402(aX6), 402(aX7), 403(aX4), 403(aX5), 403(bX8),

11 408(d) , or 409(b)(XC).

12 "(4) AMOUNTS CONTRIBUTED UNDER ENDOW-

13 MENT CONTRACT.-In the case of an endowment con-

14 tract described in section 408(b), no dedutici-n shall be

15 allowed under this section for that portion of the

16 amounts paid under the contract for the taxable year

17 which are properly allocable, under regulations pre-

18 scribed by the Secretary, to the cost of life insurance.

19 "(5) MARRIED INDIVIDUALS.-In the case of an

20 individual who is married (as determined under section

21 143), the maximum deduction under subsection (b)

22 shall be computed separately for each individual, and

23 this section shall be applied without regard to any

24 community property laws.

25 "(6) DISCRIMINATION STANDARDS.-
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1 "(A) A plan satisfies the discrimination

2 standards if the actual deferral percentage for

3 highly compensated participants (as defined in

4 paragraph (7)) for a plan year bears a relationship

5 to the actual deferral percentage for all other par-

6 ticipants for such plan year which meets either of

7 the following tests:

8 "(i) The actual deferral percentage for

9 the group of highly compensated participants

10 is not more than the actual deferral percent-

11 age of all other participants multiplied by

12 1.5.

18 "(ii) The excess of the actual deferral

14 percentage for the group of highly compen-

15 sated participants over that of all other par.

16 ticipants is not more than 3 percentage

17 points, and the actual deferral percentage for

18 the group of highly compensated participants

19 is not more than the actual deferral percent-

20 age of all other participants multiplied by

21 2.5.

22 "(B) For purposes of subparagraph (A), the

23 actual deferral percentage for a specified group of

24 participants for a plin year shall be the average
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1 of the ratios (calculated separately for each par-

2 ticipant in such group) of-

3 "(i) the amount deducted on behalf of

4 each participant for such plan year, to

5 "(ii) the participant's total compensation

6 for such plan year.

7 For purposes of the preceding sentence, the

8 amount deducted on behalf of a highly compen-

9 sated participant shall be determined without

10 regard to the exception in subsection (bX4).

11 "(7) HIGHLY COMPENSATED PARTICIPANT.-For

12 purposes of this section, the term 'highly compensated

13 participant' means any participant who is more highly

14 compensated than two-thirds of all participants but

15 only if such participant's compensation for a plan year

16 equals or exceeds the salary of an employee of the

17 United States who is compensated at a rate equal to

18 the annual rate paid for step 1 of grade 0-12. No

19 individual who participates during a plan year only in a

20 group retirement trust described in subsection (a)(5)

21 shall be considered a highly compensated participant

22 for such year.".

23 (2) DEDUCTION ALLOWED IN ARRIVING AT AD-

24 JUSTED GROSS INCOME.-Section 62 of such Code,
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1 (defining adjusted gross income) is amended by insert-

2 ing after paragraph (14) the following new paragraph:

8 "(15) DEDUCTION FOR CERTAIN CONTRIBU-

4 TIONS.-The deduction allowed by section 221 (relat-

5 ing to certain employee retirement savings contribu-

6 tions).".

7 () TAX TBEATMBNT OF CERTAIN DEDUCTIBLE EM-

8 PLAYED CONTRIBUTIONS.-Subpart A of part I of sub-

9 chapter D of chapter 1 of such Code (relating to retirement

10 plans) is amended by inserting after subsection (1) of section

11 414 the following new subsection:

12 "(in) DEDUCTIBLE EMPLOYEE CONTIBUTIONS.-For

18 purposes of this title, other than for purposes of sections 401

14 (a) (4) and (5), 404, 410(b), 411, and 412, any amount which

15 an employer is required to report pursuant to regulations pro-

16 mulgated under subsection (cX2) of section 221, with respect

17 to an amount paid by an eligible employee, as defined in

18 subsection (cX1) of section 221, as- an employee retirement

19 savings contribution, shall be treated as an employer

20 contribution.".

21 (c) CONFORMINO AMENDMBNTf.-

22 (1) So muchof section 72(f0 of such Code as pre-

23 cedes paragraph (1)"thereof is amended to read as fol-

24 lows:
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1 "(f) SPECIAL RULES FOR COMPUTING EMPLOYEE'S

2 CONTIBUTIONS.-In computing, for purposes of subsection

3 (cX1XA), the aggregate amount of premiums or other consid-

4 eration paid for the contract, for purposes of subsection (dX1),

5 the consideration for the contract contributed by the em-

6 ployee, and for purposes of subsection (eX1)(B), the aggregate

7 premiums or other consideration paid, amounts which an em-

8 ployer is required to report, pursuant to regulations promul-

9 gated under subsection (cX2) of section 221, with respect to

10 an amount paid by an eligible employee, as defined in subsec-

11 tion (cXl) of section 221, as a retirement savings employee

12 contribution shall be excluded, and amounts contributed by

13 the employer shall be included, but only to the extent

14 that-".

15 (2) Section 414(h) of such Code (Tax treatment of

16 certain contributions) is amended by inserting after

17 "any amount contributed" the following: "other than

18 an amount described in subsection (m)".

19 (3) So much of section 4973(b) of such Code as

20 follows paragraph (IXA) thereof is amended to read as

21 follows:

22 "(B) the amount allowable as a deduction

23 under section 219, 220, or 221 for such contribu-

24 tions, and
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1 "(2) the amount determined under this subsection

2 for the preceding taxable year, reduced by the sum

3 Of-

4 "(A) the distnbutions out of the account for

5 the taxable year which were included in the gross

6 income o the payee under section 408(dX1),

7 "() the distributions out of the account for

8 the taxable year to which section 408(dX5) ap.

9 plies, and
10 "(C) the excess (if any) of the maximum

11 amount allowable as a deduction under section

12 219, 220, or 221 for the taxable year over the

13. amount contributed (determined without regard to

14 sections 219(eX5) and 220(cX6)) to the accounts

15 or for the annuities or bonds for the taxaMble yea.

16 For purposes of this subsection, any contribution which

17 is dstributed from the individual retirement seount,

18 individual retirement annuity, or bond in a dit*ution

19 to which section 408(d)(4) applies shall be treated as

20 an amount not contrmted.".

21 (d) EmorzT DA.-The amendments made by tis

22 section shall apply to taxable years beginning after the date

23 of the enactment of tis Act.
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1 SEC. 204. CREDIT FOR THE ESTABLISHMENT OF QUALIFIED

2 PLANS BY SMALL EMPLOYERS.

3 (a) IN GENERAL.-Subpart A of part IV of subchapter

4 A of chapter 1 of the Internal Revenue Code of 1954 (relat-

5 ing to credits allowed) is amended by inserting immediately

6 before section 45 the following new section:

7 "SEC. 44D. ESTABLISHMENT OF NEW SMALL BUSINESS EM-

8 PLOYER RETIREMENT PLANS.

9 "(a) GENERAL RULE.-In the case of a small business

10 employer who maintains or makes contributions to or under a

11 qualified employer retirement plan, there is allowed as a

12 credit against the tax imposed by this chapter for the taxable

13 year an amount equal to a percentage (determined under sub-

14 section (b)) of the amount allowable for the taxable year to

15 such employer as a deduction under section 404.

16 "Nb) DETERMINATION OF PERCENTAE.-The per-

17 centage applicable under subsection (a) for a taxable year

18 is-

19 "(1) 5 percent for the first taxable year for which

20 a deduction under section 404 is allowable to the tax-

21 payer,

22 "(2) 3 percent for each of the succeeding 2 tax-

23 able years, and

24 "(3) 1 percent for each of the 2 taxable years suc-

25 ceeding the 2 taxable years referred to in paragraph

26 (2).
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1 "(c) DEFINITION8; SPECIAL RULEs.-For purposes of

2 this section-

3 "(1) QUALIFIED EMPLOYER RETIREMENT

4 PLAN.-The term 'qualified employer retirement plan'

5 means-

6 "(A) a plan described in section 401(a) which

7 includes a trust exempt from tax under section

8 501(a);

9 "(13) an annuity plan described in section

10 403(a); and

11 "(C) a qualified bond purchase plan described

12 in section 405(a). j--

13 "(2) SMALL BUSINA8 EMPLOYER.-The term

14 'small business employer' means an employer (within

15 the meaning of section 404) which-

16 "(A) during the taxable year immediately

17 preceding the taxable year in which the credit al-

18 lowable under subsection (a) is first claimed, had a

19 monthly average of fewer than 100 employees,

20 and

21 "(B)(i) if a corporation, had earnings and

22 profits for the taxable year immediately preceding

23 the taxable year in which the credit allowable

24 under subsection (a) is first claimed equal to no

25 more than $50,000, or



54

1 51
1 "(ii) if an unincorporated trade or business or

2 a partnership, had net profits for the taxable year

3 immediately preceding the taxable year in which

4 the credit allowable under subsection (a) is first

5 claimed equal to no greater than $50,000.

6 "(3) DISREGARD FOR AMOUNTS ATTRIBUTABLE

7 TO EMPLOYER SECURITIES.-In determining the

8 amount of the credit allowable under subsection (a) for

9 any taxable year, any portion of the deduction allowed

10 for such year which is attributable to the transfer to or

11 under the plan of employer securities (as defined in

12 section 407(d)(1) of the Employee Retirement Income

13 Security Act of 1974) shall be disregarded.

14 "(d) APPLICATION WITH OTHER SECTIoNS.-The

15 amount of the deduction allowable under section 404 for any

16 taxable year shall not be reduced because of the allrw-,nce of

17 a credit under this section for the taxable year.

18 "(e) TERMINATIONS.-No credit is allowable under

19 subsection (a) for any taxable year to an employer (or succes-

20 sor to such an employer) who terminates a qualified employer

21 retirement plan during the taxable year.".

22 (b) CLERICAL AMENDMENT.-The table of sections for

23 such subpart is amended by inserting immediately before the

24 item relating to section 45 the following new item:

"Sec. 44D. Establishment of new small] business employer retirement plans.".



56

52

1 (c) EFFECTIvE DAT.-The amendments made by this

2 section shall apply with respect to taxable years beginning

3 after the date of enactment of this Act.

4 SEC. 205. CONFORMING AMENDMENTS FOR ERISA CHANGES

5IN TITLE 1.

6 (a) CONFORMINO AMENDMENTS FOB SECTION 102.-

7 (1) Paragraph (2) of section 4975(e) of such Code

8 (relating to definition of disqualified person) is amend-

9 ed-

10 (A) by striking out subparagraphs (A)

11 through (D) and inserting in lieu thereof the fol-

12 lowing:

13 "(A) any fiduciary, counsel, or employee of

14 such plan;

15 "(B) a person providing professional services

16 to such plan, or a person providing nonprofes-

17 sional services on a continuous basis to such plan;

18 "(0) an employer any of whose employees

19 are covered by such plan, if the employees of such

20 employer constitute 5 percent or more of all em-

21 ployees covered by the plan;

22 "(D) an employee organization any of whose

23 members are covered by such plan, if the mem-

24 bers of such employee organization constitute 5
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1 percent or more of all employees covered by the

2 plan;",

3 (B) by striking out subparagraph (I) and in-

4 serting in lieu thereof the following:

5 "() a 10 percent or more (in capital or prof-

6 its) partner, or joint venturer in, a person de-

7 scribed in subparagraph (C), (D), (E), or (0).";

8 (C) by inserting "brother, sister," immediate-

9 ly before "spouse," the first time it appears in

10 paragraph (6);

11 (2) Subsection (0 of section 414 of such Code (re-

12 lating to definition of multiemployer plan) is amended

13 by-

14 (A) striking out subparagraphs (A), (B), and

15 (C) of paragraph (1) of such subsection and insert-

16 ing in lieu thereof the following:

17 "(A) which is maintained pursuant to one or

18 more collective bargaining agreements between an

19 employee organization and more than one

20 employer,

21 "(B) to which 10 or more employers eontrib-

22 ute, or to which more than one and fewer than 10

23 employers contribute if the Secretary of Labor

24 finds that treating such a plan as a multiemployer
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1 plan would be consistent wNith the purposes of this

2 Act, and";

3 (B) redesignating subparagraphs (D) and (E)

4 of paragraph (1 of such subsection as subpara-

5 graphs (C) and (D), respectively, and

6 (C) striking out paragraph (2) of such subsec-

7 tion and inserting in lieu thereof the following

8 new paragraph:

9 "(2) For purposes of this subsection, all corpora-

10 tions which are members of a controlled group of cor-

11 porations (within the meaning of section 1563(a) deter-

12 mined without regard to section 1563(eXSXC)) shall be

13 deemed to be one employer.".

14 (b) CONFORMINO AMENDMENT FOR SECTION 11 .-

15 Subparagraph (C) of section 6057(aX2) of such Code (relating

16 to annual registration) is amended by redesignating clauses

17 (ii) and (iii) as (iii) and (iv), and by inserting after (i) the fol-

18 lowing new clause:

19 "(ii) who has a 1-year break in service,".

20 (c) CONFORMINO AMENDMENrT FO11 SBTION 121.-

21 Subsection (0) of section 414 of such Code (relating to merg-

22 ers and consolidations of plan or transfers of plan assets) is

23 amended by striking out "A trust" and inserting in lieu

24 thereof "except in the case of a reciprocal agreement de-
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1 scribed in section 209,of the Employee Retirement Income

2 Security Act of 1974, a trust".

3 (d) CONFORMING AMENDMENT FOR SECTION 122.-

4 Subparagraph (E) of section 411(bX3) of such Code (relating

5 to maritime industries) is amended by striking out "a year of

6 participation" and inserting in lieu thereof "1,000 hours of

7 employment".

8 (e) CONFORMING AMENDMENT FOR SECTION 123.-

9 Subparagraph (A) of section 410(aX3) of such Code (relating

10 to definition of year of service) is amended by striking out

11 "by reference to" and all that follows and inserting in lieu

12 thereof the following: "by reference to-

13 "(i) in the case of an employee who

14 does not complete 1,000 hours of service

15 during the 12-month period beginning on the

16 date his employment commenced, the first

17 day of a plan year, and

18 "(ii) in the case of a plan where rights

19 and benefits are determined on the basis of

20 all of an employee's service, without regard

21 to the date on which the employee's partici-

22 pation in the plan commenced.".

23 (f) CONFORMING AMENDMENT FOR SECTION 124.-

24 Subsection (c) of section 413 of such Code (relating to plans
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1 maintained by more than one-employet) is amended by insert.

2 ing after paragraph (4) the following new paragraph:

3 "(4A) SUMMATION OP DIFFERENT BENEFIT AC-

4 CRUAL RAs.-The accrued benefit to which a par-

5 ticipant is entitled upon a separation from the service

6 is-

7 "(Ai) the sum of different rates of benefit

8 accrual for different periods of participation as de-

9 fined by one or more rxe calendar dates, or

10 "(ii) the sum of different rates of benefit ac-

11 crual for different periods of participation, as de-

12 fined by employment and different bargaining

13 units, and

14 "(B) determined, for purposes of subpara-

15 . graphs (A) and (C) of section 411(bXl), by pro-

16 jecting the normal retirement benefit to which a

17 participant would be entitled if he continued to

18 accrue benefits at the average of the rates appli-

19 cable to his period of actual participation.".

20 (g) CONFORMING AMENDMENT FOR SECTION 125.-

21 Subparagraph (B) of section 411(aX8) of such Code (relating

22 to certain permitted forfeitures, suspensions, etc.) is

28 amended-.

24 (1) by striking out "the same trade" and inserting

25 in lieu thereof "trade,", and
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1 (2) by striking out "'employed'" in the last sen-

2 tence of subparagraph (B) and inserting in lieu thereof

3 the following: "'employed', which may, with respect to

4 clause (ii), include self employment. The permissible

5 period of benefit suspension shall include a period, de-

6 termined pursuant to regulations promulgated by the

7 Secretary of Labor, in addition to the months in which

8 the employment occurs to the extent necessary to pre-

9 vent the periodic payment and suspension of pension

10 benefits to workers who have not retired but who con-

11 tinue to work on an irregular basis. The imposition of

12 a financial penalty on a pensioner who fails to report

13 his employment as required by the rules of a plan shall

14 not be treated as a violation of the requirements of this

15 section. The amount of the financial penalty permitted

16 by the preceding sentence shall be determined pursuant

17 to regulations promulgated by the Secretary of Labor,

18 but in no event shall the penalty exceed an amount

19 equal to one year's benefit.".

20 () CONFORMINO AMENDMENT FOR SErCION 126.-

21 Paragraph (15) of section 401(a) of such Code (relating to

22 prohibited decreases in benefit levels) is amended by adding

23 at the end thereof the following: "A trust shall not constitute

24 a qualified trust under this section unless under the plan of

25 which such trust is a part, the plan may not refuse pension
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1 benefits being received by a participant or beneficiary, or

2 pension benefits in which a participant who is separated from

3 the service has a nonforfeitable right by reason of any pay-

4 ment made to the participant or beneficiary by the employer

5 maintaining the plan, as a result of an award or settlement

6 made under or pursuant to a workers' compensation law.".

7 (i) CONFORMING AMENDMENT FOB SECTION 127.-

8 Paragraph (11) of section 401(a) of such Code (relating to

9 joint and survivor annuities) is amended-

10 (1) by inserting "(whether as the normal form or

11 as an option)" after "annuity" the first time it appears

12 in subparagraph (A);

13 (2) by striking out subparagraph (B) and inserting

14 in lieu thereof the following:

15 "(B) A plan which provides that the normal

16 form of benefit is an annuity does not meet the

17 requirements of subparagraph (A) unless, with re-

18 spect to any participant who, under the plan, is

19 credited with at least ten years of service (for

20 purposes of section 411) and who dies before the

21 annuity starting date, the plan provides a survi-

22 vor's annuity for the participant's spouse-

23 "(i) which begins on the annuity start-

24 ing date (determined as if the participant had

25 lived until the earliest retirement age under
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1 the plan, or the participant's actual date of

2 death if later, and had retired on such date

3 prior to death), if the spouse is living on such

4 date, and

5 "(ii) except as otherwise provided in

6 this subparagraph, the payments under which

7 are not less than the payments which would

8 have been made under the survivor's annuity

9 to which such spouse would have been enti-

10 tled if the participant had terminated em-

11 ployment on his date of death, had survived

12 and retired on such annuity starting date,

13 and had died on the day following such date.

14 If, on the date of the participant's death, the ac-

15 tuarial equivalent of the survivor's annuity does

16 not exceed $2,000, a plan described in this sub-

17 paragraph will not be considered not to meet the

18 requirements of subparagraph (A) if it distributes

19 the survivor's benefit in the form of a lump sum,

20 or in the form of installments commencing not

21 later than the annuity starting date specified in

22 clause (i).";

28 (3) by striking out subparagraph (C) and inserting

24 in lieu thereof the following:
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1 "(C) A plan which provides that the normal

2 form of benefit is a form other than an annuity

3 shall not be treated as satisfying the requirements

4 of this paragraph unless, with respect to any par-

5 ticipant who under the plan has at least 10 years

6 of service for purposes of section 411 and who

7 dies before receiving the percentage of his benefit

8 which is nonforfeitable, the plan provides that the

9 participant's benefit will be distributed to the sur-

10 viving spouse in the form of a lump sum, or in

11 installments commencing, not later than 60 days

12 after the end of the plan year in which the par-

13 ticipant died.";

14 (4) by striking out "whether or not an election de-

15 scribed in subparagraph (C) has been made under sub-

16 paragraph (C)" in subparagraph (D);

17 (5) by striking out subparagraph (E) and inserting

18 in lieu thereof the following:

19 "() A plan shall not be treated as satisfying

20 the requirements of this paragraph unless partici-

21 pants in the plan have the right to elect not to

22 take joint survivor annuities, and the right to

23 revoke such elections and to reelect, under the

24 following circumstances:
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1 "(i) A document explaining the terms

2 and conditions of the joint survivor annuity,

3 the effect of an election, and the rights of,

4 and procedures pertaining to, election and

5 revocation, is furnished to each participant a

6 reasonable time before the date on which the

7 participant completes 10 years of service for

8 the purposes of section 411.

9 "(ii) Any election, revocation, or reelec-

10 tion is in writing, and the right to elect,

11 revoke, or reelect does not extend beyond

12 the date of a participant's death or retire-

13 ment under the terms of the plan, whichever

14 first occurs.

15 "(iii) With respect to any participant,

16 the document described in clause (i) need not

17 be furnished more than once if-

18 "(I) the plan's summary plan de-

19 scription includes an explanation, simi-

20 lar to the explanation described in

21 clause (i), which is generally applicable

22 to all participants, and

23 "(HI) the document described in

24 clause (i) makes prominent reference to

25 the fact that the explanation contained
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1 therein may be of continuing importance

2 to the participant and should be re-

3 tained with the summary plan descrip-

4 tion.";

5 (6) by striking out "(C) or" in subparagraph (F);

6 (7) by inserting after "joint and survivor annuity

7 benefits" in subparagraph (0) the following: "as of the

8 date on which a participant completes 10 years of

9 service for purposes of section 411"; and

10 (8) by striking out "joint and survivor annuity

11 benefits." in the last sentence of such paragraph and

12 inserting in lieu thereof the following: "the survivors'

13 benefits required under this paragraph, to the extent

14 such increased costs are attributable to the availability

15 of such benefits prior to the normal retirement age

16 under the plan. Regulations of the Secretary under this

17 paragraph shall take cognizance of the difficulty certain

18 multiemployer plans may have in furnishing the docu-

19 ment described in subparagraph (EXi).".

20 (j) CONFOBMIO AMBNDMENT FOB SECTION 125.-

21 Paragraph (13) of section 401(a) of such Code (relating to

22 assignment or alienation of benefits) Is amended by adding at

23 the end thereof the following new section: "For purposes of

24 the first sentence of this paragraph, there shall not be taken

25 into account any assignment or alienatibn of benefits under
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1 the plan required by a'judgment, decree or order (including

2 an approval of a property settlement agreement), pursuant to

3 a State domestic relations law (whether of the common law

4 or community property type), which-

5 "(A) affects the marital property rights of any

6 person in any benefit payable under the plan or the

7 legal obligation of any person to provide child support

8 or make alimony payments, and

9 "(B) does not require the plan to alter the effec-

10 tive date, timing, form, duration or amount of any

11 benefit payments under the plan or to honor any elec-

12 tion which is not provided for under the plan or which

13 is made by a person other than a participant or benefi-

14 ciary.".

15 (k) CONFORMINO AMENDMENT FOR SBCTION 131.-

16 Subparagraph (A) of section 412(cX2) of such Code (relating

17 to valuation of assets) is amended by adding at the end there-

18 of the following new sentence: "The funding method may

19 take account, and for any plan year beginning after Decem-

20 ber 31, 1980, shall take account, of all provisions of the plan,

21 including provisions which have not yet affected any partici-

22 pant as to entitlement to, or accrual of, benefits. In the event

23 any such provision is not implemented at the time specified

24 when the provision was adopted, the funding standard ac-

25 count shall be appropriately adjusted in accordance with the
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1 regulations prescribed by the Secretary. A provision adopted

2 but contingent upon a future event shall be deemed not to be

3 in effect as a provision of the plan prior to the occurrence of

4 that event.".

5 (1) CONFORMING AMENDMENT FOR SEC'rION 142.-

6 Paragraph (2) of section 401(a) of such Code (relating to ex-

7 elusive benefit of employees and beneficiaries) is amended by

8 inserting before the semicolon at the end thereof the follow-

9 ing: "(but this paragraph shall not be construed, in the case

10 of a collectively bargained plan maintained by more than one

11 employer, to prohibit the return of a contribution within 6

12 months after the plan administrator knows that the contribu-

13 tion was made by a mistake of fact or knows that holding the

14 contribution would contravene the provisions of section 302

15 of the Labor-Management Relations Act, 1947)".

16 (m) CONFORMING AMBNDMENT FOR SEoTION 144.-

17 Subsection (d) of section 4975 of such Code (relating to ex-

18 emptions from prohibited transtw-ion rules) is amended-

19 (1) by striking out "or" at the end of paragraph

20 (12),

21 (2) by striking out the period at the end of para-

22 graph (13) and inserting in lieu thereof a semicolon and

28' "or", and

24 (3) by inserting after paragraph (18) the following

26 new paragraph:



68

65

1 "(14) ay transfer of contributions between plans

2 under section 209 of the Employee Retirement Income

3 Security Act of 1974, if the plan to which the contri-

4 butions are transferred pays not more than a reason-

5 able charge for any administrative expenses reasonably

6 incurred by the plan transferring the contributions.".

7 TITLE rI-SPECIAL MASTER AND PROTOTYPE

8 PLANS

9 SEC 301. SPECIAL MASTER AND PROTOTYPE PLANS.

10 (a) IN GENERAL.-Subtitle B of title I of the Employee

11 Retirement Income Security Act of 1974 is amended by

12 adding at the end thereof the following new part:

13 "PART 6-SPECIAL MASTER AND PROTOTYPE PLANS

14 "SPECIAL MASTER AND PROTOTYPE PLANS

15 "SEC. 601. (a) For purposes of this section-

16 "(1) 'special master plan' means a master or pro-

17 totype employee pension benefit plan which has been

18 approved by the Secretaiy of Labor in accordance with

19 subsection (d), all of the assets of which are controlled

20 by one or more master sponsors,

21 "(2) 'master sponsor' means any person who is

22 the sponsor of a special master plan and who-

23 "(A) has the power to manage, acquire, or

24 dispose of any asset of an adopting employer's

25 plan, and
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I "(B) is (i) registered as an investment advi-

2 sor under the Investment Advisor's Act of 1940;

3 (ii) is a baik, as defined in that Act; or (iii) is an

4 insurance company qualified to perform services

5 described in subparagraph (A) under the laws of

6 more than one State,

7 "(3) 'adopting employer' means an employer any

8 of whose employees are covered under a special master

9 plan, or an association of such employers.

10 "(b) Notwithstanding any other provisions of this Act or

11 the Internal Revenue Code of 1954 to the contrary, in the

12 case of a special master plan-

13 "(1) except as provided in subsection (e), the re-

14 sponsibilities, duties, and obligations of .an adopting

15 employer under parts 1, 2, 3, and 4 of -this subtitle

16 shall be limited to making such timely contributions

17 and payments, and furnishing such timely, complete,

18 and accurate information, as may be required under the

19 terms of the plan; and

20 "(2) the requirements of the Internal Revenue

21 Code of 1954 which are applicable to the design of the

22 plan of the adopting employer shall be deemed to be

23 initially satisfied as of the date the adopting employer

24 and master sponsor execute the special master plan

25 joinder agreement.
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I "(c) Notwithstanding any other provisions of this Act or

2 the Internal Revenue Code of 1954 to the contrary, in the

3 rase of a special master plan-

4 "(1) except as provided in subsection (e), the

5 master sponsor shall be the administrator of and a fidu-

6 ciary respecting each adopting employer's plan for the

7 purposes of this Act of such Code;

8 "(2) the requirements of section 102(b), if other-

9 wise satisfied, will not be violated if-

10 "(A) the plan description of an adopting em-

11 ployer's plan includes plan provisions common to

12 the plans of all employers adopting the special

13 muter plan, together with a description of each

14 type of variation from such common provisions

15 that is permitted under the terms of the approval

16 provided for in subsection (d), and an identifica-

17 tion, by name of adopting employer, employer

18 identification number, name of plan, and plan

19 identification number of the employers who have

20 adopted, and the plans containing, each such vari-

21 ation, and

22 "(B) the summary plan description of each

23 adopting, employer's plan describes provisions

24 common to the plans of all employers adopting

25 the special master plan, together with a descrip-



71

68

1 tion of any provisions of such adopting employer's

2 plan which vary from such common provisions,

3 with appropriate cross-references;

4 "(3) the requirements of section 103 of this Act

5 and of section 6058 of the Internal Revenue Code of

6 1954, if otherwise satisfied, will not be violated merely

7 because data in the annual report reflect the aggregate

8 assets of the special master plan, if the annual report

9 also includes an identification, by name of adopting

10 employer, employer identification number, name of

11 plan, and plan identification number, of the percentage

12 of total special master plan assets attributable to each

13 adopting employer's plan;

14 "(4XA) the exemption described in section

15 408(bX2) of this Act and in section 4975(dX2) of the

16 Internal Revenue Code of 1954 shall be applied as if

17 any master sponsor of a special master plan or a party

18 in interest respecting such plan for a reason other than

19 by virtue of such person's being a fiduciary, and

20 "(B) the term 'bank or similar financial institution'

21 in section 408(bX6) of this Act and in section

22 4975(dX6) of the Internal Revenue Code of 1954 shall

23 be deemed to mean any master sponsor, and the term

24 'sound banking and financial practice' in such sections

25 shall, in the case of a master sponsor other than a
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1 bank, be deemed to mean 'sound fiduciary practice';

2 and

3 "(5) no master sponsor shall have a responsibility,

4 obligation, or duty under this Act or the Internal Rev-

5 enue Code of 1954-

6 "(A) to ascertain whether information re-

7 quired to be furnished to the master sponsor by an

8 adopting employer pursuant to the terms of a spe-

9 cial master plan is accurate or complete,

10 "(B) due to the failure of an adopting em-

11 ployer to satisfy the requirements of subsection

12 (b1), or

13 "(C) respecting the decision of an employer

14 to adopt the master sponsor's plan, except as re-

l15 gards the advertising or publicizing of and disclo-

16 sures concerning trusts and accounts described in

17 section 516 of this Act.

18 "(dX1) The Secretary of Labor and the Secretary of the

19 Treasury shall prescribe such regulations, and furnish such

20 rulings, opinions, forms, and other types of guidance as are

21 necessary to implement this section. To the greatest extent

22 consistent with the purposes of this Act and the Internal

23 Revenue Code of 1954, such regulations and other types of

24 guidance shall be designed to facilitate the development of

25 special master plans and their adoption by employers. Initial
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1 regulations and forms, sufficient to enable perspective master

2 sponsors to submit special master plans for approval, shall be

3 issued on or before the effective date specified in section

4 301(c) of the ERISA Improvements Act of 1979.

5 "(2XA) The Secretary shall approve a special master

6 plan only if he determines that the plan of an adopting em-

7 ployer, in design and in operation, will satisfy the require-

8 ments of this section, and of other applicable requirements of

9 this Act and of the Internal Revenue Code of 1954 (to the

10 extent that such Act and Code are not inconsistent with this

11 section).

12 "(B) The Secretary shall not approve any special master

13 plan unless he has first submitted the plan to the Secretary of

14 the Treasury for review, together with such information as

15 the Secretary of the Treasury may request. The review of

16 the Secretary of the Treasury shall be limited to the applica-

17 bility of, and compliance with, the provisions of the Internal

18 Revenue Code of 1954. The Secretary of the Treasury shall

19 either concur in the approval or refuse to concur. If the Sec-

20 retary of the Treasury refuses to concur, he shall specify the

21 changes that must be made in the plan to obtain his concur-

22 rence. In the case of a refusal, the Secretary shall not ap-

23 prove the plan unless the specified changes are made. If the

24 Secretary of the Treasury fails to concur or refuses to concur

25 within 270 days after such submittal, the failure shall be

I . .. . I 4
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deemed to be a failure described in section 7476(aX2XA) of

such Code, and-

"(i) the master sponsor shall be deemed to be a

'plan administrator' for the purposes of subsection

(bXl) of such section,

"(i) subsections (bX2) through (bXS) of such sec-

tion shall not be applicable, and

"(iii) the special master plan shall be deemed to

be a 'retirement plan' within the meaning of subsection

(d) of such section.

"(3) Approval of special master plans and amendments

to such plans shall be accomplished by a process carried out

in the national office of the Secretary, until such time as he

may establish procedures for field office approval under

which uniformity of treatment by field offices is assured.

"(4) Upon approval of a special master plan, or of any

amendment to such a plan for which approval is required, a

special master plan certificate shall be issued to the master

sponsor by the Secretary. Except as provided in paragraph

(5), for a period of 60 months from the date of adoption of the

plan by an employer or from the effective date of an amend-

ment for which approval is required, such certificate or duly

notorized copy thereof shall be prima facie evidence in any

administrative or judicial proceeding that the terms and con-

ditions of the plan meet the applicable requirements of this
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1 Act and of part I of subchapter D of chapter 1 of the Internal

2 Revenue Code of 1954.

3 "(5) The Secretary, after notice and hearing, and after

4 consultation with the Secretary of the Treasury respecting

5 the applicability of or compliance with the Internal Revenue

6 Code of 1954, shall revoke the certificate described in para.

7 graph (4)-

8 "(A) respecting the plan of any adopting em-

9 ployer, if he finds that there has been a failure on the

10 part of the employer to observe .the terms and condi-

11 tions of the plan and that such failure has been detri-

12 mental to the rights of plan participants or beneficiaries

13 under the terms and conditions of the plan, this Act, or

14 such Code; and

15 "(B) respecting the special master plan, if he finds

16 that there has been a failure to observe the terms and

17 conditions of the plan or the provisions of this section

18 on the part of the master sponsor and that such failure

19 has been detrimental to the rights of plan participants

20 under the terms and conditions of the plan, this Act, or

21 such Code.

22 "(6) The certificate issued by the Secretary upon the

23 approval of a special master plan, or upon the approval of an

24 amendment to such a plan for which approval is required,

56-943 0 - 80 - pt.1 - 6
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I shall specify the types of amendments, if any, for which ap-

2 proval need not be obtained.

3 "(7) Nothing in this section shall limit the power of the

4 Secretary of the Treasury, after audit, to determine that the

5 plan of any adopting employer, in operation, has failed to

6 meet the applicable requirements of part I of subchapter D of

7 chapter 1 of the Internal Revenue Code of 1954, but no such

8 plan shall be treated as not having met such requirements for

9 any plan year preceding the year in which the Secretary of

10 the Treasury makes such determination unless the determi-

11 nation includes a finding that the failure to meet such re-

12 quirements in any such preceding year was a result of inten-

13 tionl failure or willful neglect on the part of the adopting

14 employer.

15 "(eXI) Any adopting employer who fails to make such

16 timely contributions and payments or who fails to furnish

17 such timely, complete and accurate information as may be

18 required under the terms of a special master plan shall, in

19 accordance with the terms of such plan, be deemed to be the

20 administrator of the plan (only to the extent the plan covers

21 the employees of such adopting employer), as of the time

22 specified in such plan, and as of such specified time the

28 master sponsor shall cease to be the administrator and a fidu.

24 ciary of such adopting employer's plan.",
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1 "(2) To the extent that an adopting employer, under the

2 terms of a special master plan, assumes responsibility for fur-

3 nishing the summary plan description or other documents re-

4 quired to be furnished or otherwise made available to partici-

5 pants, beneficiaries, or employees under the provisions of

6 part I of this subtitle, section 3001 of this Act or section

7 6057 of the Internal Revenue Code of 1954, such adopting

8 employtr shall be deemed to be the administrator of the plan

9 (only to the extent the plan covers the employees of such

10 employer), and the master sponsor shall not be the adminis-

11 trator regarding the responsibilities undertaken by such

12 adopting employer.".

13 () The table of contents for the Employee Retirement

14 Income Security Act of 1974 is amended by inserting imme-

15 diately after the item relating to section 517 the following:.

"PART 6-"PUL MArS AND PROOTMYrI PLANS

"See. 601. special mater sad prottype PUN.".

16 () The amendments made by this section shall take

17 effect 12 months after the date of enactment of this Act.

18 TITLE IV-EMPLOYEE BENEFITS COMM SION

19 SEC. 401. EMPLOYEE BENEFi'I COMMISSION.

20 (a) ESTABLISHMBN.-There is established, as an inde-

21 pendent agency within the executive branch of the Govern-

22 ment, the Employee Benefits Commission. The Commission

28 is composed of-
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1 (1) a chairman, who shall be the special liaison of-

2 fictr for the Secretary of Labor appointed under para-

3 graph (1) of subsection (b),

4 (2) a vice chairman, who shall be the special liai-

5 son officer for the Secretary of the Treasury appointed

6 under paragraph (2) of subsection (b), and

7 (3) three additional members appointed by the

8 President, by and with the advice and consent of the

9 Senate, selected from a list of nominees submitted

10 jointly by the Secretary of Labor and the Secretary of

11 the Treasury.

12 (b) LABOR AND TREASURY DEPARTMENT LIAISON OF-

13 FICERS.-

14 (1) There is established within the office of the

15 Secretary of Labor, the position of special liaison offi-

16 cer to the Employee Benefits Commission. The special

17 liaison officer shall be appointed by the President, by

18 and with the advice and consent of the Senate, from a

19 list of nominees submitted to the President by the Sec-

20 retary of Labor and shall serve for a term of years in

21 accordance with the provisions of subsection (c). The

22 special liaison officer shall report regularly to the Sec-

23 retary of Labor on the activities of the Commission.

24 (2) There is established within the office of the

25 Secretary of the Treasury the position of special liaison
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1 officer to the Employee Benefits Commission. The spe-

2 cial liaison officer shall be appointed by the President,

3 by and with the advice and consent of the Senate, from

4 a list of nominees submitted to the President by the

5 Secretary of the Treasury and shall serve for a term of

6 years in accordance with the provisions of subsection

7 (c). The special liaison officer for the Treasury shall

8 report regularly to the Secretary of the Treasury on

9 the activities of the Commission.

10 (c) TERMS OF OFFICE.-

11 (1) NUMBER OF YEARS.-Members of the Com-

12 mission shall serve for teims of 6 years, except-

13 (A) the special liaison officer for the Secre-

14 tary of the Treasury first appointed after the date

15 of enactment of this Act shall serve for a term of

16 3 years, and

17 (B) of the 3 members of the Commission iI
18 tially appointed under paragraph (3) of subsection

19 (a), one shall serve for a term of 2 years, one

20 shall serve for a term of 4 years, and one shall

21 serve for a term of 6 years.

22 (2) SERVIcE BEYOND EXPIRATION DAT.-A

23 member of the Commission may serve as a member of

24 the Commission after the expiration of his term until a
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1 successor has taken office as a member of the

2 Commission.

3 (3) VACANCY APPOINTMENT8.-An individual ap-

4 pointed to fill a vacancy occurring other than by the

5 expiration of a term of office shall be appointed only

6 for the unexpired term of the member such individual

7 succeeds.

8 (4) POLITICAL AFFILIATION.-Not more than 3

9 members of the Commission may be affiliated with the

10 same political party.

11 (d) COMPHNSATION.-Members of the Commission

12 shall receive compensation equivalent to the compensation

13 paid at Jevel I of the Executive Schedule.

14 (e) FUNCTIONs.-The Commission shall-

15 (1) formulate policy respecting Federal laws

16 which now or may hereafter relate to employee benefit

17 plans,

18 (2) administer and enforce titles I and IV of such

19 Act, and

20 (3) administer and obtain compliance with-

21 (A) sections 401, 410, 411, 412, 413, 414,

22 6057, and 6058 of the Internal Revenue Code of

23 1954, and

24 (B) such other provisions of such Code as are

25 designated under subsection (0,
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1 insofar as such sections and provisions relate to em-

2 ployee benefit plans defined in section 3(3) of the Em-

8 pl6yee Retirement Income Security Act of 1974 (irre-

4 spective of whether the only participants in such plans

5 are owner-employees, as defined in section 401(cX3) of

6 such Code) which are described in section 4(a) of such

7 Act and not exempt under section 4(b) of such Act, in-

8 cluding, to the extent provided by presidential order

9 under subsection (0, individual retirement accounts, an-

10 nuities and bonds described in sections 408 and 409 of

11 such Code.

12 (f) DES1ONATRD SECTIoNS.-Not later than 9 months

13 after the enactment of this Act, the President Phall by order

14 designate such sections (or provisions of sections) of the In-

15 ternal Revenue Code of 1954, in addition to the sections de.

16 scribed in subsection (eX3XA), under which functions, duties,

17 powers, or responsibilities presently exercised by the Secre-

18 tary of the Treasury shall be exercised by the Commission.

19 Such additional sections or provisions shall include those as

20 may be necessary to effectuate the maximum feasible consoli-

21 dation in the Commission of all functions of the Departments

22 of Labor and of the Treasury respecting employee benefit

28 plans and to otherwise carry out the purposes of this Act.

24 For purposes of this subsection, the term "employee benefit

25 plans" shall include any plan defined in section S(S) of the
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1 Employee Retirement Income Security Act of 1974 (whether

2 or not the only participants in such plan are owner-employ-

3 ees, as defined in section 401(cX3) of the Internal Revenue

4 Code of 1954) which is described in section 4(a) of such Act

5 and not exempt under section 4(b) of such Act, and shall also

6 include an individual retirement sccoitnt, annuity or bond de-

7 scribed in section 408 or 4C9 of svch Code.

8 (g) RULES, Erc.-The Connission shall prepare writ-

9 ten rules for the conduct of ita activities, shall have an official

10 seal which shall be judicially noticed, and shall have its prin-

11 cipal office in or near the District of Columbia (but it may

12 meet or exercise any of its powers anywhere in the United

13 States).

14 (h) ADMINISTRATIVE AUTHORITY.-

15 (1) STAFF DIRECTOR; GENERAL COUNSEL.-Thc

16 Commission shall have a staff director and a general

17 counsel who shall be appointed by the Chairman. The

18 staff director and the general counsel shall be paid at a

19 rate not in excess of the rate in effect for level IV of

20 the Executive Schedule. With the approval of the

21 Chairman, the staff director may-

22 (A) appoint and fix the compensation of such

23 additional personnel as he considers necessary,

24 and
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1 (B) procure temporary and intermittent serv-

2 ices to the same extent as authorized by section

3 3109(b) of title 5, United States Code.

4 (2) UsE OF OTHER AOENCIES' RsSOURCSs.-IIn

5 carrying out its responsibilities, the Commission may

6 avail itself of the assistance, including personnel and

7 facilities, of other agencies and departments of the

8 United States Government. The heads of such other

9 agencies and departments may make available to the

10 Commission such personnel, facilities, and other assist-

11 ance, with or without reimbursement, as the Commis-

12 sion may request.

13 SEC. 402. POWERS OF COMMISSION.

14 (a) IN GOBNRnA.-The Commission has the powers ex-

15 pressly granted to the Secretary of Labor and the Pension

16 Benefit Guaranty Corporation under the Employee Retire-

17 ment Income Security Act of 1974 and, in addition, has the

18 power-

19 (1) to require, by special or general orders, any

20 person to submit in writing such reports and answers

21 to questions as the Commission may prescribe, and

22 such submision shall be made within such reasonable

23 period of time and under oath or otherwise as the

24 Commission may require;

25 (2) to administer oaths or affirmations;
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1 (8) to require by subpena, signed by the chairman

2 or the vice chairman, the attendance and testimony of

3 witnesses and the production of all documentary evi-

4 dence relating to the execution of its duties;

5 (4) in any proceeding or investigation, to order

6 testimony to be taken by deposition before any person

7 who is designated by the Commission and has the

8 power to administer oaths and, in such instances, to

9 compel testimony and the production of evidence in the

10 same manner as authorized under paragraph (3);

11 (5) to pay witnesses the same fees and mileage as

12 are paid in like circumstances in the courts of the

13 United States;

14 (6) to initiate (through civil actions for injunctive,

15 declaratory, or other appropriate relief), defend, or

16 appeal from a decision in, any civil action in the name

17 of the Commission for the purpose of enforcing the

18 provisions of this, Act, and titles I and IV of the Em-

19 ployee Retirement Income Security Act of 1974, or for

20 the purpose of obtaining compliance with the sections

21 or provisions of the Internal Revenue Code of 1954

22 described in section 401(eX3) of this Act, through its

23 general counsel;

24 (7) to develop such prescribed forms, to make,

25 amend, aud repeal such rules, pursuant to the provi-
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1 sions 'of chapter 5 of title 5, United States Code, and

2 to issue such interpretations, opinions, and other forms

3 of. guidance as are necessary to carry out the provi-

4 sions of this Act and titles I and IV of the Employee

5 Retirement Income Security Act of 1974, and as are

6 necessary to administer the sections, or provisions of

7 the Internal Revenue Code of 1954 described in sec-

8 tion 401(eX3) of this Act;

9 (8) to conduct investigations and hearings, to en-

10 courage voluntary compliance, and to report apparent

11 criminal Jaw violations to the appropriate law enforce-

12 ment authorities; and

13 (9) to certify to the Secretary of the Treasury that

14 an employee benefit plan described in section 401(eX3)

15 of this Act-

16 (A) satisfies or does not satisfy (or has or has

17 not satisfied) the requirements of in any of the

18 sections or provisions of the Internal Revenue

19 Code of 1954 described in section 401(eX3) of this

20 Act, or

21 (B) satisfies or does not satisfy (or has or has

22 not satisfied) the requirements of section 44C of

23 the Internal Revenue Code of 1954.

24 (b) ENFORCEMENT OF ORDER OF THE COMMIS-

25 SION.-Any United States district court within the jurisdic.
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1 tion of which any inquiry is carried on may, upon petition by

2 the Commission in case of refusal to obey a subpena or order

3 of the Commission issued under subsection (a), issue an order

4 requiring compliance therewith. Any failure to obey the order

5 of the court may be punished by the court as contempt.

6 (c) TRANSFER OF FUNCTIONS.-All functions and

7 duties of the Secretary of Labor and the Pension Benefit

8 Guaranty Corporation under the Employee Retirement

9 Income Security Act of 1974 are transferred to, and shall be

10 carried out by, the Commission, and all functions and duties

11 of the Secretary of the Treasury under the sections and pro.

12 visions of the Internal Revenue Code of 1954, described in

13 section 401(eX3) of this Act, insofar as such sections relate to

14 employee benefit plans described in such section, are trans-

15 ferred to, and shall be carried out by, the Commission.

16 (d) TRANSFER PROVISIONS.-

17 (1) PERSONN L, ET.-All personnel, liabilities,

18 contracts, property, and records determined by the Di-

19 rector of the Office of Management and Budget to be

20 employed, held, or used primarily in connection with

21 the functions of the Secretary of Labor and the Pen-

22 sion Benefit Guaranty Corporation under the Employ-

23 ee Retirement Income Security Act of 1974, and of

24 the Secretary of the Treasury under the sections and

25 provisions of the Internal Revenue Code of 1954, de-
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1 scribed in section 401(eX8) of this Act, insofar as such

2 sections relate to employee benefit plans described in

3 such section, are transferred to the Commission.

4 (2) TRANSFER OF PERSONNEL.-

5 (A) Except as provided in subparagraph (B),

6 personnel engaged in functions transferred under

7 paragraph (1) shall be transferred in accordance

8 with applicable laws and regulations relating to

9 the transfer of functions.

10 (B) The transfer 'of personnel pursuant to

11 paragraph (1) shall be made without reduction in

12 classification or compensation for one year after

13 such transfer.

14 (3) PROCEDURAL EFFECTS OF TRANSFER.-

15 (A) All laws and regulations relating to the

16 functions and duties transferred under this Act

17 shall, insofar as such laws and regulations are ap-

18 plicable and not amended by this Act, remain in

19 full force and effect. All orders, determinations,

20 rules, and opinions made, issued, or granted under

21 such laws by the Secretary of Labor, the Pension

22 Benefit Guaranty Corporation, or by the Secre-

23 tary of the Treasury, which are in effect at the

24 time of the transfer provided by paragraph (1),

25 and which are consistent with the amendments



88

85

1 made by this Act, shall continue in effect to the

2 same extent as if such transfer had not occurred.

3 (B) The provisions of this Act shall not affect

4 any proceeding pending before the Secretary of

5 Labor, the Pension Benefit Guaranty Corporation,

6 or the Secretary of the Treasury on the date of

7 enactment of this Act.

8 (C) No suit, action, or other proceeding com-

9 menced by or against the Secretary of Labor, the

10 Pension Benefit Guaranty Corporation, or the

11 Secretary of the Treasury shall abate merely by

12 reason of the transfer made under paragraph (1).

13 SEC. 403. TERMINATION OF TREASURY DEPARTMENTs JURIS-

14 DICTION.

15 (a) TERMINATION OF TREASURY JURISDICTION.-

16 Except as provided in subsection (b), the Secretary of the

17 Treasury shall not administer, seek to obtain compliance

18 with, or otherwise exercise responsibility or power respecting

19 the sections or provisions of the Internal Revenue Code of

20 1954 described in section 401(eX3) of this Act, insofar as

21 such sections relate to employee benefit plans described in

22 such section.

23 (b) CEBTIFICATION8 BY CoMMiSSioN.-Certifications

24 made by the Employee Benefits Commission to the Secretary

25 of the Treasury pursuant to section 402(aX9) of this Act shall
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2 tionh himself.

3 SMC. 404. AGENCY COOPERATION.

4 Pursuant to procedures they shall jointly formulate and

5 establish, the Employee Benefits Commission, the Secretary

6 of Labor, and the Secretary of the Treasury shall make ar.

7 rangements for-

8 (1) notification by the respective Secretaries to

9 the Commission regarding information which concerns

10 the Commission's functions under section 401(e), and

11 (2) notification by the Commission to the Secre.

12 taries regarding information which concerns their re-

18 spective functions under laws relating to employee

14 benefit plans.

15 SEC . EFFECMVE DATE AND REPEAL

16 This title shall take effect 24 months after the date of

17 enactment of this Act. Subtitle A of title III of the Employee

18 Retirement Income Security Act of 1974 is repealed on such

19 effective date.
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96H CONRES
IsT SESSION S.511

To amend section 457 of the Internal Revenue Code of 1954 to extend to
deferred compensation plant maintained by tax exempt organizations the
treatment coDferred upon such plans maintained by State and local govern-
ments by the Revenue Act of 1978.

IN THE SENATE OF THE UNITED STATES
MARCH 1 legislative day, FxagUA3Y 22), 1979

Mr. MATSUNAOA introduced the flowing bill; which was read twice and referred
to the Committee on Finance

A BILL
To amend section 457 of the Internal Revenue Code of 1954 to

extend to deferred compensation plans maintained by tax
exempt organizations the, treatment conferred upon such
plans maintained by State and local governments by the
Revenue Act of 1978.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United State8 of America in Congres assembedU,

J-E
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1 SECTION 1. DEFERRED COMPENSATION PLANS WITH RE.

2 SPECI) TO SERVICE FOR TAX EXEMPT ORGANIC.

3 ZATION&

4 (a) IN OHNERAL.-Section 457 of the Internal Revenue

5 Code of 1954 (relating to deferred compensation plans with

6 respect to service for State and local governments) is

7 amended-

8 (1) by inserting "OR TAX EXEMPT OR ANIZA-

9 TIONS" after "GOVERNMENTS" in the caption of such

10 section,

11 (2) by striking out "STATE" in subsection (a),

12 (3) by striking out "STATE" in the caption of sub-

13 section (b),

14 (4) by striking out "'eligible State deferred corn-

15 pensation plan"' in subsection (b) and inserting in lieu

16 thereof "'eligible deferred compensation plan' ",

17 (5) by striking out "State" each other place it ap-

18 pears in subsection (b) and inserting in lieu thereof

19 "State or tax exempt organization",

20 (6) by striking out "State's general creditors" in

21 subsection (b) and inserting in lieu thereof "general

22 creditors of the State or tax exempt organization",

23 (7) by adding at the end of subsection (d) the fol-

24 lowing new paragraph:

25 "(10) TAX BxBEPT OROANIZATION.-The term

26 'tax exempt organization' means an organization de-

56-943 0 - 80 - pt.1 - 7
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1 scribed in section 501(c) which is exempt from tax

2 under section 501(a).",

3 (8) by- striking out "OP STATE" in the caption of

4 subsection (e),

5 (9) by striking out "State" the first time it ap-

6 pears-in paragraph (1) of subsection (e) and inserting in
,7 lieu thereof "State or tax exempt organization", and

8 (10) by striking out "State" the second time it

9 appears in paragraph (1) of subsection (e).

10 (b) CLBEicAL AMNimiw.-The table of sections for

11 subpart B'of part II of subchapter E of chapter 1 of such

12 Code is amended by inserting "or tax exempt organizations"

13 after "governments".

14 SEC. L FECIVE DATE.

15 (a) IN GBNERL.-The amendments made by this see-

16 tion shall apply to taxable years beginning after December

17 31, 1979.

18 (b) TRANSITiONAL RuLz.-

19 (1) IN oBmBA.-In the case of any taxable

20 year beginning after December 31, 1979, and before

21 January 1, 1983-

22 (A) any amount of compensation deferred

23 under a plan of a tax exempt organization provid-/

24 ing for a deferral of compensation (other than i-

25 plan described in section 457(eX2) of such Code),
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1 and any income attributable to the amounts so de-

2 ferred, shall be includable in gross income only for

3 the taxable year in which such compensation or

4 other income is paid or otherwise made available

5 to the participant or other beneficiary, but

6 (B) the maximum amount of the compensa-

7 tion of any one individual which may be excluded

8 from gross income by reason of subparagraph (A)

9 and by reason of section 457(a) of such Code

10 during any such taxable year shall not exceed the

11 lester of-

12 (i) $7,500, or

13 (ii) 3313 percent of the participant's in-

14 cludable compensation.

15 (2) APPLICATION OF CATCH-UP PROVISIONS IN

16 CERTAIN CAsBS.-If, in the case of any participant for

17 any taxable year, all of the plans are eligible deferred

18 compensation plans maintained by tax exempt organi-

19 zations (as defined in such section), then subparagraph

20 (B) of paragraph (1) of this subsection shall be applied

21 with the modification provided by paragraph (3) of sec-

22 tion 457(b) of such Code.

23 (3) APPLICATION OF CERTAIN COORDINATION

24 PROVISION.-In applying subparagraph (B) of para-

25 graph (1) of this subsection and section 403(bX2XAXii)
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- 5
I of such Code, rules similar to the rules of section

2 457(cX2) of such Code shall apply.

a (4) MEANINo OF TBRMS.-Except as otherwise

4 provided in this subsection, the terms used in this sub-

5 section shall have the same meaning as when used in

6 section 457 of such Code.

I
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96TH CONGRESS
IST SESSION S. 989

To amend the aggregation rules of section 402 of the Internal Revenue Code of
1954 to permit a taxpayer to roll over a complete &stribution from a money
purchase pension plan even if there is no such distribution from another
pension plan of the same employer in which the taxpayer is a participant.

IN THE SENATE OF THE UNITED STATES
APaiL 24 (legislative day, Apami 9), 1979

Mr. BENTORN introduced the following bill; which was read twice and referred to
the Committee on Finance

A BILL
-- To amend the aggregation rules of section 402 of the Internal

Revenue Code of 1954 to permit a taxpayer to roll over a
complete distribution from a money purchase pension plan
even if there is no such distribution from another pension
plan of the same employer in which the taxpayer is a
participant.

1 Be it enacted by the Senate and House of Repreenta-

2

3

ties of the United States of America in Congress assembled,

That subparagraph (E) of section 402(aXS) of the Internal

4 Revenue Code of 1954 (relating to special rules for rollover
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I amounts) is amended by adding to the end thereof the follow-

2 ing new clause:

3 "(iii) Money purchase plan need not be aggregated

4 with other pension plan of same employer.-A distri-

5 bution from a money purchase pension plan maintained

6 by an employer who also maintains another pension

7 plan shall not be treated as failing to satisfy the re-

8 quirement of subparagraph (DXiX)M because it fails to

9- constitute a lump sum distributon within the meaning

10 of subsection (e)(4)(A) if the failure is due to the appli-

'11 cation of the aggregation rules under subsection

12 (eX4)(C)(i). A distribution in a later taxable year of the

13 balance to the credit of an employee under a defined

14 benefit plan, a profit-sharing plan or a stock bonus plan

15 shall be eligible for the benefits of this subparagraph

16 but shall not be eligible for the benefits of subsection

17 (e)(1).".

18 SBo. 2. The amendment made by the first section of this

19 Act shall apply with respect to taxable years beginning after

20 December 31, 1974.



97

18 828810CORESS S*1089

To amend the Internat Revenue Code of 1954 ad the Employee Retirement
Income Security Act o( 1974 to simplify compliance with Federal employee
benefit plan requirements.

IN THE SENATE OF THE UNITED STATES
MAY 7 (legislative day, APRIL 9), 1979

Mr. BznsrsN introduced the following bill; which was read twice and referred
jointly, by unanimous consent, to the Committees on Finance and Labor and
Human Resources

A BILL
"To amend the -Internal Revenue Code of 1954 and the Employ-

.o Retirement Income Security Act of 1974 to simplify
compliance with Federal employee benefit plan require-
ments.

Be it enacted by.the Senate and House .of Representa- -

2 tives of the United States of America in Congress assembled,

a.- iwrON IORT TTLI

4 This Act may be cited as the "ERISA Simplification

_5 Act of 1979".
$*,
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1 SEC. 2. ELIMINATION OF PBGC PREMIUM FORM.

2 Section 8004 of the Employee Retirement Income Se-

3 curity Act (relating to coordination between the Department

4 of the Treasury and the Department of Labor) is amended by

5 adding at the end thereof the following new subsection:

6 "(c) The Secretary of the Treasury shall collect any pre-

7 mium required by section 4006 of this Act as part of the

8 annual report filed with the Internal Revenue Service by a

9 plan. Such premiums shall be deposited in the pension benefit

10 guaranty funds established under section 4005 of this Act.".

11 SEC. 3. ELIMINATION OF SUMMARY ANNUAL REPORT.

12 Section 104(bX ) of ERISA is amended to read as fol-

18 lows:

14 "Administrators shall post a notice at the workplace of

15 the employees which includes a brief description-of th. cur.

16 rent financial status of the pension plan, a copy of the latest

17 Summary Plan Description, the identification of the company

18 official who can provide further information about the plan,

19 and a statement explaining an employee's rights under-the

20 plan.".

21 SEC. 4. OPTION TO FILE PENSION FORMS WITH TAX RE"AW&

22 Section 3004 of the Employee Retirement Income e-

23 curity Act (relating to coordination between the Depairtment

24 of the Treasury and the Department of Labor) is amended by

25 adding at the end thereof the following new subsection:
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1 "(d) Taxpayers shall have the option to file any forms

2 required by this Act with.the annual income tax forms re-

3 quired by the Internal Revenue Code of 1954.".

4 SEC. L BOOKKEEPING GUIDE FOR SMALL BUSINESS AND IRA

5 GUIDL

6 • (a) Section 3004 of the Employee Retirement Income

7 Security Act (relating to coordination between the Depart-

8 ment of the Treasury and the Department of Labor) is

9 amended by adding at the end thereof the following new sub.

10 section:

11 "(e) The Secretary of the Treasury and the Secretary of

12 Labor shall publish a booklet to assist plan sponsors (particu-

13 larly smaller businessmen) in developing or revising record

14 keeping systems in order to simplify compliance with the pro-

15 visions of this Act.".

16 (b) The Secretary of the Treasury shall publish a book.

17 let for taxpayers summarizing the rules concerning individual

18 retirement accounts.

19 SE C. CIVIL EMORCEME ACTIONS BY TREASURY DE.

20 PARTMENT.

21 Section 3002 of the Employee Retirement Income Se-

22 curity Act of 1974 (relating to procedures with respect to

23 continued compliance with requirements relating to participa-

24 tion, vesting, and funding standards) is amended by adding at

25 the end thereof the following new subsection:
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1 "(e) The Secreary of the Treasury may bring a civil

2 action to enforce compliance by a plan or a trust with the

3 requirements of part I of subchapter D of chapter 1 of the

4 Internal Revenue Code of 1954. Such an action is in addition

5 to any procedures available to the Secretary under such Code

6 for such purpose.".

7 SEC. ?. EFFECTIVE DATE.

8 The amendments made by this Act take effect for tax-

9 able years beginning after December 31, 1979.

(
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CONGRESS so 1090
1ST SESSION

To amend the Employee Retirement Ineome eewity Act of 1974 to permit a
church plan to continue after 1982 to provide benefits for employees of
organizations controlled by or asoiated with the church and to make
certain ebuifying amendments to the definition of church pla.

IN THE SENATE
MAr 7 (legislativday, Apmm 9), 1979

Mr. TALMxADG (for himself, Mr. BETSON and Mr. Bouw) introduced the
followiAng bill; which was read twice and referred jointly to the Committees
on Labor and Human Resources and Pmnee

A BILL
To amend the Employee Retirement Income Security Act of

1974 to permit a church plan to continue after 1982 to
provide benefits for employees of organizations controlled by
or associated with the church and to make certain clarifying
amendments to the definition of church plan.

1 Be it enacted by the Senate and House of Representa.

2 ties of the United States of America in Conyrea amembed

3 Sicn'xoN 1. Section 8(33), title I, of the Employee Re-

4 tirement Income Security Act of 1974 is amended to read, as

5 follows:
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1 "(83XA) The term 'church plan' means a plan estab-

2 lished and maintained (to the extent required in clause (ii) of

3 subparagraph (M)) for its employees (or their beneficiaries) by

4 a church or by a convention or association of churches which

5 is exempt from tax under section 501 of the Internal Reve-

6 nue Code of 1954.

7 "(B) The term 'church plan' does not include a plan-

8 "(i) which is established and maintained primarily

9 for the benefit of employees (or their beneficiaries) of

10 such church or convention or association of churches

11 who are employed in connection with one or more un-

12 related trades or businesses (within the meaning of sec-

13 tion 513 of the Internal Revenue Code of 1954), or

14 "(ii) which includes individuals less than substan-

15 tially all of whom are described in subparagraph (A)

16 and in clauses (ii) and (v) of subparagraph (C) (or their

17 beneficiaries).

18 "(C) For purposes of this paragraph-

19 "(i) A plan established and maintained by a

20 church or by a convention or association of churches

21 shall include a plan established and maintained by an

22 organization, whether a civil law corporation or other-

23 wise, the principal purpose or function of which is the

24 administration or funding of a plan or program for the

25 provision of retirement benefits or welfare benefits, or
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1 both, for the employees of a church or a convention or

2 association of churches, if such organization is con-

3 trolled by or associated with a church or a convention

4 or association of churches.

5 "(id) The term 'employee' of a church or a con-

6 vention or association of churches shall include: a duly

7 ordained, commissioned, or licensed minister of a

8 church in the exercise of his ministry, regardless of the

9 source of his compensation; an employee of an organi-

10 zation, whether a civil law corporation or otherwise,

11 which is exempt from tax under section 501 of the In-

12 ternal Revenue Code of 1954 and which is controlled

13 by or associated with a church or a convention or asso-

14 ciation of churches; and an individual described in

15 clause (v) of subparagraph (C).

16 "Cii') A church or a convention or association of

17 churches which is exempt from tax under section 501

18 of the Internal Revenue Code of 1954 shall be deemed

19 the employer of any individual included as an employee

20 under clause (ii) of subparagraph (C).

21 "(iv) An organization, whether a civil law corpo-

22 ration or otherwise, is associated with a church or a

23 convention or association of churches if it shares

24 common religious bonds and convictions with that'

25 church or convention or association of churches.
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1 "(v) If any employee who is included in a church

2 plan separates from the service of a church or a con-

3 vention or association of churches or an organization,

4 whether a civil law corporation or otherwise, which is

5 exempt from tax under section 501 of the Internal

6 Revenue Code of 1954 and which is controlled by or

7 associated with a church or a convention or association

8 of churches, the church plan shall not fail to meet the

9 requirements of this paragraph merely because it: re-

10 tains his accrued benefit or account for the payment of

11 benefits to him or his beneficiaries pursuant to the

12 terms of the plan; or receives contributions on his

18 behalf after his separation from such service, but only

14 .for a period of 5 years after the employee's separation

15 from service, unless the employee is disabled (within

16 the meaning of the disability provisions of the church

17 plan or, if there are no such provisions in the church

18 plan, within the meaning of section 72(mX7) of the In.

19 ternal Revenue Code of 1954) at the time of such sep-

20 aration from service.

21 "(D) If a plan established and maintained for its employ-

22 ees (or their beneficiaries) by a church or by a convention or

23 association of churches which is exempt from tax under sec-

24 tion 501 of the Internal Revenue Code of 1954 fails to meet

25 one or more of the requirements of this paragraph and cor-
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1 rects its failure to meet such requirements within the cofrec-

2 tion period, the plan shall be deemed to meet the require-

3 ments of this paragraph for the year in-which the 6torc-fion

4 was made and for all prior years. If a correction is not made

5 within the correction period, the plan shall not be deemed to

6 meet the requirements of this paragraph beginning with the

7 date on which the earliest failure to meet one or more of such

8 requirements occurred. The term 'correction period' means

9 the period ending with the later of the following: 6) 270 days

10 after the date of mailing by the Secretary of a notice, of de-

11 fault with respect to the plan's failure to meet one or more of

12 the requirements of this paragraph; (ii) such period as may be

13 set by a court of competent jurisdiction after a determination

14 that has become final that the plan falls to meet such require-

15 ments, or, if the final court determination does not specify

16 such period, a reasonable period depending upon all the facts

17 and circumstances, but in any event not less than 270 days

18 aft&er etermination has become final; or (ii) any addition-

19 al period which'the Secretary determines is reasonable or

20 necessary for the correction of the default."

21 SEC. 2. The amendments made by this Act shall be

22 effective as of January 1, 1974.
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96TH CONGRESS
IST SESSION S01091

To amend the Internal Revenue Code of 1954 to permit a church plan to continue
after 1982 to provide benefits for employees of organizations controlled by or
associated with tho church and to make certain clarifying amendments to the
definition of church plan.

IN THE SENATE OF THE UNITED STATES

MAY 7 (legislative day, APRIL 9), 1979

Mr. TALMADOB (for himself, Mr. BENTSEN and Mr. BohEN) introduced the
following bill; which was read twice and referred to the Committee on Finance

A BILL
To amend the Internal Revenue Code of 1954 to permit a

church plan to continue after 1982 to provide benefits for
employees of organizations controlled by or associated with
the church and to make certain clarifying amendments to
the definition of church plan.

1 Be it enacted by the Senate and I1oup'e of Rfpreaenta-

2 lives of the United States of America in Congress assembled,

3 SECTION 1. Section 414(e) of the Internal Revenue

4 Code of 1954 is amended to read, as follows:

"(e) CHURCH PLAN.-5
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1 "(1) IN OENERA.-For purposes of this part the

2 term 'church plan' means a plan established and main-

3 tained (to the extent required in paragraph (2)(B)) for

4 its employees (or their beneficiaries) by a church or by

f a convention or association of churches which is

6 exempt from tax under section 501.

7 "(2) CERTAIN PLANS EXCLUDED.-The term

8 'church plan' does not include a plan-

9 "(A) which is established and maintained pri-

10 marily for the benefit of employees (or their bene-

11 ficiaries) of such church or convention or associ-

12 ation of churches who are employed in connection

13 with one or more unrelated trades or businesses

14 (within the meaning of section 513); or

15 "(B) which includes individuals less than

16 substantially all of whom are described in para-

17 graphs (1), (3)(B), or (3)(E) (or their beneficiaries).

18 "(3) DEFINITIONS AND OTHER PROVISIONS.-

19 For purposes of this subsection--

20 "(A) A plan established and maintained by a

21 church or by a convention or association of

22 churches shall include a plan established and

23 maintained by an organization, whether a civil

24 law corporation or otherwise, the principal pur-

25 pose or function of which is the administration or

56-943 0 - 80 - pt.1 - 8
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funding of a plan or program for the provision of

retirement benefits or welfare benefits, or both,

for the employees of a church or a convention or

association of churches, if such organization is

controlled by or associated with a church or a

convention or association of churches.

"(B) The term 'employee' of a church or a

convention or association of churches shall in-

clude-

"(i) a duly ordained, commissioned, or

licensed minister of a church in the exercise

of his ministry, regardless of the source of

his compensation;

"(ii) an employee of an organization,

whether a civil law corporation or otherwise,

which is exempt from tax under section 501

and which is controlled by or associated with

a church or a convention or association of

churches; and

"(iii) an individual described in para-

graph (3)(E).

"(C) A church or a convention or association

of churches which is exempt from tax under sec-

tion 501 shall be deemed the employer of ai.y in-
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1 dividual included as an employee under paragraph

2 (3)(B).

3 "(D) An organization, whether a civil law

4 corporation or otherwise, is associated with a

5 church or a convention or association of churches

6 if it shares common religious bonds and convic-

7 tions with that church or convention or associ-

8 ation of churches.
9 "(E) If an employee who is included in a

10 church plan separates from the service of a

11 church or a convention or association of churches

12 or an organization described in clause (i) of para-

13 graph (3)(B), the church plan shall not fail to

14 meet the requirements of this subsection merely

15 because it-

16 "(i) retains his accrued benefit or ac-

17 count for the payment of benefits to him or

18 his beneficiaries pursuant to the terms of the

19 plan; or

20 "(ii) receives contributions on his behalf

21 after his separation from such service, but

22 only for a period of five years after the em-

23 ployee's separation from service, unless the

24 employee is disabled) (within the meaning of

25 the disability provisions of the church plan
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1 or, it there are no such provisions in the

2 church plan, within the meaning of section

3 - 72(m)(7)) at the time of such separation from

4 service.

5 "(4) CORRECTION OF FAILURE TO MEET

6 CHURCH PLAN REQUIREMENTS.-If a plan established

7 and maintained for its employees (or their beneficiaries)

8 by a church or by a convention or association of

9 churches which is exempt from tax under section 501

10 fails to meet one or more of the requirements of this

11 subsection and corrects its failure to meet such require-

12 ments within the correction period, the plan shall be

13 deemed to meet the requirements of this subsection for

14 the year in which the correction was made and for all

15 prior years. If a correction is not made within the cor-

16 rection period, the plan shall not be deemed to meet

17 the requirements of this subsection beginning with the

18 date on which the earliest failure to meet one or more

19 of such requirements occurred. The term 'correction

20 period' means the period ending with the later of the

21 following: (1) 270 days after the date of mailing by the

22 Secretary of a notice of default with respect to the

23 plan's failure to meet one or more of the requirements

24 of this subsection; (2) such period as may be set by a

25 court of competent jurisdiction after a determination
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I that has become final that the plan fails to meet such

2 requirements, or, if the final court determination does

8 not specify such period, a reasonable period depending

4 upon all the facts and circumstances, but in any event

5 not loss than 270 days after the determination ha

6 become final; or (3) any additional period which the

7 Secretary determines is reasonable or necessary for the

8 correction of the default."

9 SEo. 2. The amendments made by this Act shall be ef-

10 fective as of January 1, 1974.
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1 Be it enacted by the Senate and House of Repreaenta-

2 tives of the United States of America in Congrees aesembled,

8 SECTION 1. Section 403(bX2) of the Internal Revenue

4 Code of 1954 is amended by adding the following subpara-

5 graph:

6 "(C) NUMBER OF YsAR% OF SERVICE FOR

7 DULY ORDAINED, COMMISSIONED OR LICENSED

8 MINISTERS OR LAY EMPLOYEEs.-For purposes

9 of this subsection, all years of service by a duly

10 ordained, commissioned, or licensed minister of a

11 church, or, by a lay person, as an employee of a

12 church or a convention or association of churches

13 or an agency of such church (or convention or as-

14 sociation of churches) within the meaning of sec-

15 tion 415(c)4)D)iv) and described in clause () of

16 paragraph (1XA) of this subsection shall be con-

17 sidered as years of service for one employer, and

18 all amounts contributed for annuity contracts by

19 each such church (or convention or association of

20 churches) or agency, during such years for such

21 minister or lay person shall be considered to have

22 been contributed by one employer.".

23 SEC. 2. Section,415(cX4) of the Internal Revenue Code

24 of 1954 is amended to read, as follows:
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1 "(4) SPECIAL ELECTION FOR SECTION 403(b)

2 CONTRACTS PURCHASED BY EDUCATIONAL OROANI-

3 NATIONS, HOSPITALS, AND HOME HEALTH SERVICE

4 AGENCIES, AND CHURCHES, CONVENTIONS, OR ASSO-

5 CIATIONS OF CHURCHES, AND THEIR AGENCIES.-

6 "(A) In the case of amounts contributed for

7 an annuity contract described in section 403(b) for

8 the year in which occurs a participant's separation

9 from the service with an educational organization,

10 a hospital, a home health service agency, or a

11 church or convention or association of churches or

12 any agency of such church (or convention or asso-

13 ciation of churches), at the election of the partici-

14 pant there is substituted for the amount specified

15 in paragraph (1(B) the amount of the exclusion

16 allowance which would be determined under sec-

17 tion 403(b)(2) (without regard to this section) for

18 the participant's taxable year in which such sepa-

19 ration occurs if the participant's years of service

20 were computed only by taking into account his

21 service for the employer, as determined for pur-

22 poses of section 403(b)(2), during the period of

23 years (not exceeding 10) ending on the date of

24 such separation.
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1 "(B) In the case of amounts contributed for

2 an annuity contract described in section 403(b) for

8 any yer in the case of a participant who is an

4 employee of an educational organization, a hospi-

5 tal, or a home health service agency, or a church

6 or convention or association of churches or any

7 agency of such church (or convention or associ-

8 ation of churches), at the election of the partici-

9 pant there is substituted for the amount specified

10 in paragraph (1)(B) the least of-

11 ") 25 percent of the participant's in-

12 cludable compensation (as defined in section

13 403(b)(3)) plus $4,000,

14 "(ii) the amount of the exclusion allow-

15 ance determined for the year under section

16 403(bX2), or

17 "(iii) $15,000.

18 "(C) In the case of amounts contributed for

19 an annuity contract described in section 403(b) for

20 any year for a participant who is an employee of

21 an educational organization, a hospital, a home

22 health service agency, or a church or convention

28 or association of churches or any agency of such

24 church (or convention or association of churches),
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1 at the election of the participant the provisions of

2 section 403(b)(2XA) shall not apply.

3 "(D)(i) The provisions of this paragraph

4 apply only if the participant elects its application

5 at the time and in the manner provided under

6 regulations prescribed by the Secretary. Not more

7 than one election may be made under subpara-

8 graph (A) by any participant. A participant who

9 elects to have the provisions of subparagraph (A),

10 (13), or (C) of this paragraph apply to him may not

11 elect to have any other subparagraph of this par-

12 graph apply to him. Any election made under this

13 paragraph is irrevocable.

14 "(ii) For purposes of this paragraph the term

15 'educational organization' means an educational

16 organization described in section 170(bXIXAXii).

17 "(iii) For purposes of this paragraph the term

18 'home health service agency' means an organiza-

19 tion described in subsection 501(cX3) which is

20 exempt from tax under section 501(a) and which

21 has been determined by the Secretary of Health,

22 Education, and Welfare to be a home health

23 agency (as defined in section 1861(o) of the Social

24 Security Act).
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1 "(iv) For purposes of this paragraph the term

2 'church or convention or association of churches'

3 shall have the same meaning as it does for pur-

4 poses of section 414(e), and the term 'agency'

5 shall mean an organization which is exempt from

6 tax under section 501 and which is either con.

7 trolled by, or associated with, a church (or con-

8 vention or association of churches). An organiza-

9 tion is associated with a church (or convention or

10 association of churches) if it shares common reli-

11 gious bonds and convictions with that church.".

12 SEc. 3. Section 415(c) of the Internal Revenue Code of

13 1954 is amended by adding thereto the following paragraph:

14 "(8) CERTAIN TOTAL ANNUAL CONTRIBUTIONS

15 AND ADDITIONS NOT IN EXCESS OF $io,ooo.-In the

16 case of a participant eligible for the special elections

17 provided in subsection (cX4), notwithstanding the pre-

18 ceding provisions of this subsection, contributions and

19 other additions with respect to such participant, when

20 expressed as an annual addition (within the meaning of

21 subsection (cX2)) to such participant's account, shall

22. not be deemed to exceed the limitation of subsection

23 (cl) if such annual addition is not in excess of

24 $10,000.".
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1 SEC. 4. Section 415(d)(1) of the Internal Revenue Code

2 of 1954 is amended to read, as follows:

3 "(1) IN GENERAL.-The Secretary shall adjust

4 annually-

5 "(A) the $75,000 amount in subsection

6 (bX1)(A),

7 "(B) the $25,000 amount in subsection

8 (c)(1)(A),

9 "(0) in the case of a participant who is sepa-

10 rated from service, the amount taken into account

11 under subsection (b)(1)(B), and

12 "(D) the $10,000 amount in subsection

13 (c)(8),

14 for increases in the cost of living in accordance with

15 regulations prescribed by the Secretary. Such regula-

16 tions shall provide for adjustment procedures which are

17 similar to the. procedures used to adjust primary insur-

18 ance amounts under section 2150(i(2)(A) of the Social

19 Security Act.".

20 SEc. 5. Section 415(d)(2) of the Internal Revenue Code

21 of 1954 is amended to read, as follows:

22 "(2) BASE PERIODS.-The base period taken into

23 account-
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1 "(A) for purposes of subparagraphs (A) and

2 (B) of paragraph (1) is the calendar quarter begin-

3 ning October 1, 1974,

4 "(B) for purposes of subparagraph (C) of

5 paragraph (1) is the last calendar quarter of the

6 calendar year before the calendar year in which

7 the participant is separated from service, and

8 "(C) for purposes of subparagraph () of

9 paragraph (1) is the calendar quar.Ar beginning

10 January 1, 1978.".

11 SEC. 6. Section 403(bX2)(B) of the Internal Revenue

12 Code of 1954 is amended to read, as follows:

13 "(B) ELECTION TO HAVE ALLOWANCE DE-

14 TERMINED UNDER SECTION 415 RULES.-In the

15 case of an employee who makes an election under

16 section 415(cX4XD) to have the provisions of sec-

17 tion 415(cX4XC) (relating to special rule for sec-

18 tion 403(b) contracts purchased by educational in-

19 stitutions, hospitals, home health service agencies,

20 and churches, conventions, or associations of

21 churches, and their agencies) apply, the exclusion

22 allowance for any such employee for the taxable

23 year is the amount which could be contributed

24 (under section 415) by his employer under a plan

25 described in section 403(a) if the annuity contract
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1 for the benefit of such employee were treated as a

2 defined contribution plan maintained by the em-

3 ployer.".

4 Sc. 7. The amendments made by section 1 of this Act

5 shall be effective in determining the exclusion allowance

6 under section 403(b)(2) for taxable years beginning after De-

7 member 31, 1977. "Years of service" prior to January 1,

8 1978, and thereafter shall be aggregated in accordance with

9 these amendments. The amendments made by sections 2

10 through 6 of this Act shall be effective for taxable years

11 beginning after December 31, 1977.
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96TH CONGRESS
1sT SESSION S*1240

To amend the Internal Revenue Code of 1954 to make permanent the provisions
relating to the funding of employee stock ownership plans through the
investment tax credit, to provide a credit against tax for contributions to an
employee stock ownership plan based upon wages rather than investment in
equipment, and for other purposes.

IN THE SENATE OF THE UNITED STATES

MAY 23 (legislative day, MAY 21), 1979
Mr. LoNG (for himself and Mr. GRAVEL) introduced the following bill; which was

read twice and referred to the Committee on Finance

A BILL
To amend the Internal Revenue Code of 1954 to make perma-

nent the provisions relating to the funding of employee
stock ownership plans through the investment tax credit, to
provide a credit against tax for contributions to an employee
stock ownership plan based upon wages rather than invest-
ment in equipment, and for other purposes.

1 Be it enacted by the Senate and House of Representa.

2 tives of the United States of America in Congress assembled,

3 SECTION I. SHORT TITLE.

4 (a) GENERAL RULE.-This Act may be cited as the

5 "Employee Stock Ownership Improvements Act of 1979".
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2
SEC. 2. TAX CREDIT EMPLOYEE STOCK OWNERSHIP PLAN

MADE PERMANENT.

(a) IN GENERAL.-Subparagraph (E) of section 46(a)(2)

of the Internal Revenue Code of 1954 (relating to tax credit

employee stock ownership plan percentage) is amended to

read as follows:

"(E) TAX CREDIT EMPLOYEE STOCK OWN-

ERSHIP PLAN PERCENTAGE.-For purposes of

this paragraph, the tax credit employee stock

ownership plan percentage is the sum of-

'(i a percentage (not in excess of 1

percent) which results in an amount equal to

the amount described in, and actually trans-

ferred under, section 44D(a)(3)(A), and

"(ii) an additional percentage (not in

excess of one-half of 1 percent) which results

in an amount equal to the amount deter-

mined under section 48(nX1)(B)).

This subparagraph shall apply to a corporation only if it

meets the requirements of section 409A and only if it elects

(at such time, in such form, and in such manner as the Secre-

tary prescribes) to have this subparagraph apply.".

(b) EFFECTIVE DATE.-The amendment made by sub-

section (a) shall apply with respect to periods beginning after

December 31, 1979.
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1 SEC. 3. CREDIT FOR ESTABLISHING EMPLOYEE STOCK OWN-

2 ERSHIP PLAN.

3 (a) IN GENERA.-Subpart A of part IV of subchapter

4 A of chapter 1 of the Internal Revenue Code of 1954 (relat-

5 ing to credits allowed) is amended by inserting immediately

6 before section 45 the following new section:

7 "SEC. 44D. EMPLOYEE STOCK OWNERSHIP PLAN CONTRIBU-

8 TIONS.

9 "(a) GENERAL RULE.-In the case of a corporation

10 which-

11 "(1) establishes a plan that meets the require-

12 ments of section 409A,

13 "(2) which does not elect for the taxable year to

14 have subparagraph (E) of section 46(aX2) (relating to

15 tax credit employee stock ownership plan percentage)

16 apply (determined without regard to any carryback or

17 carryover of excess credit), and

18 "(3) agrees, as a condition for the allowance of

19 the credit allowed by this subsection-

20 "(A) to make transfers of employer securities

21 to a tax credit employee stock ownership plan

22 maintained by the corporation having an aggre-

23 gate value not more than 1 percent of the amount

24 of the aggregate participants' compensation (as

25 defined in section 415(c)(3)) paid by the corpora-

26 tion during the taxable year, and

56-943 0 - 80 - pt.1 - 9
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1 "(B) to maie suck transfers at thetimes pre-

2 scribed in subsection (eX1),

3 there is allowed as a credit against the tax imposed by this

4 chapter for the taxable year, an amount equal to the amount

5 transferred to the plan for the taxable year.

6 "(b) LIMITATION BASED ON TAX LIABIIury; CAR-

7 RYOVE OF EXCESS CREDIT.-

8 "(1) LIMITATION.-The amount of the credit al-

9 lowed under subsection (a) for the taxable year shall

10 not exceed the liability of the taxpayer for tax under

11 this chapter for the taxable year.

12 "(2) CARRYOVER OF EXCESS CREDIT.-If the

13 amount of the credit determined under subsection (a)

14 for the taxable year exceeds the amount of the limita-

15 tion imposed by paragraph (1) for such taxable year

16 (hereinafter in this paragraph referred to as the

17 'unused credit year'), such excess shall be a credit car-

18 ryover to the taxable year following the unused credit

19 year, and, subject to the limitation imposed by para-

20 graph (1), shall be taken into account under subsection

21 (a) in such following taxable year.

22 "(3) CERTAIN TAXES NOT CONSIDERED TAXES

23 IMPOSED BY THIS CHAPTER.-For purposes of this

24 section, any tax imposed for the taxable year by sec-

25 tion 56 (relating to minimum tax for tax preferences),
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1 section 531 (relating to accumulated earnings tax), sec-

2 tion 541 (relating to personal holding company tax), or

3 section 1378 (relating to tax on certain capital gains of

4 subchapter S corporations), and any additional tax im-

5 posed for the taxable year by section 1351(bX1) (relat-

6 ing to recoveries of foreign expropriation losses), shall

7 not be considered tax imposed by this chapter for such

8 year.

9 "(c) LIMITATION WITH RESPECT TO CERTAIN COM-

10 PANIE.-In the case of a regulated public utility, no credit

11 shall be allowed by subsection (a)-

12 "(1) if the taxpayer's cost of service for rate-

13 making purposes or in its regulated books of account is

14 reduced by reason of any portion of the credit allow-

15 able by subsection (a) (determined without regard to

16 this subsection),

17 "(2) the base to which the taxpayer's rate of

18 return for ratemaking purposes is applied, is reduced

19 by reason of any portion of the credit allowed by sub-

20 section (a) (determined without regard to this- subsec-

21 tion), or

22 "(3) any portion of the amount of the credit al-

23 lowable by subsection (a) (determined without regard to

24 this subsection) is treated for ratemaking purposes in
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1 any way other than as though it had been contributed

2 by the taxpayer's common shareholders.

3 "(d) SPECIAL RULES.-

4 "(1) TIMES POE MAKING TRANSIS.-The

5 transfers required under subsection (aX3) shall be

6 made-

7 "(A) to the extent allocable to the credit al-

8 lowed under subsection (a) for the taxable year, or

9 allowed as a carryback to a preceding taxable

10 year, not later than 30 days after the due date

11 (including extensions) for filing the return for the

12 taxable year, or

13 "(B) to-the extent allocable to that portion of

14 the credit allowable under subsection (a) which is

15 allowed as a carryover in a succeeding taxable

16 year, not later than 30 days after the due date

17 (including extensions) for filing the return for such

18 succeeding taxable year.

19 The Secretary may by regulations provide that trans.

20 fers may be made later than the times prescribed in

21 the preceding sentence whenever the amount of any

22 credit, carryover, or carryback for any taxable year ex-

23 ceeds the amount shown on the return for the taxable

24 year.
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1 "(2) CERTAIN CONTRIBUTIONS OF CASH TREAT-

2 ED AS CONTRIBUTIONS OF EMPLOYER SECURITIES.-

3 For purposes of this section, a transfer of cash shall be

4 treated as a transfer of employer securities if the cash

5 is, under the employee stock ownership plan, used

6 within 30 days to purchase employer securities.

7 "(3) DISALLOWANCE OF DEDUCTION.-No de-

8 duction shall be allowed under section 162, 212, or

9 404 for amounts required to be transferred to a tax

10 credit employee stock ownership plan under this sec-

11 tion.

12 "(4) COMPENSATION.-For purposes of this sec-

13 tion-

14 "(A) the term 'compensation' means compen-

5 sation as defined in section 415(cX3), and

16 "03) a corporation shall not be treated as

17 failing to meet the requirements of section 409A

18 solely because it fails to meet the requirements of

19 subsection (b)(2) of such section.

20 "(5) VALUE.-The term 'value' means value as

21 defined in subparagraph ('3) of section 48(n)(6).".

22 (b) The tabe Of sections for such subpart is amended by

23 inserting immediately before the item relating to section 45

24 the following new item:

I "Se. 44D. Employee stock ownership plan contributions.".
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1 SEC. 4. DEDUCTIBILITY OF CERTAIN EMPLOYEE STOCK OWN.

2 ERSHIP PLAN CONTRIBUTIONS, BEQUESTS, ETC.

3 (a) Section 404 of the Internal Revenue Code of 1954

4 (relating to deductions for employer contributions to qualified

5 employee benefit plans) is amended by adding at the end

6 thereof the following new subsection:

7 "(i) DIVIDENDS PAID DEDUCTION.-In addition to the

8 deductions provided under subsection (a), there shall be al-

9 lowed as a deduction to an employer the amount of any divi-

10 dend paid by that employer during the taxable year with re-

11 spect to employer securities (as defined in section 409A(1)) or

12 with respect to qualifying employer securities (as defined in

13 section 4975(d)(3)) if-

14 "(1) the employer securities or qualifying employ-

15 er securities were held on the record date for the divi-

16 dend by a tax credit employee stock ownership plan (as

17 defined in section 409A) or an employee stock owner-

18 ship plan (as defined in section 4975(eX7)), and

19 "(2) the dividend received by the plpn is distribut-

20 ed, not later than 60 days after the close of the plan

21 year in which it is received, to the employees partici-

22 paying in the plan, in accordance with the plan

23 provisions.".

'24 (b) BEQUESTS; CHARITABLE CONTRIBUTIONS, ETC.-

25 Section 409A of the Internal Revenue Code of 1954 (relating

26 to tax credit employee stock ownership plans) is amended by
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1 redesignating subsection (n) thereof as subsection (o) and in-

2 serting after subsection (m) a new subsection to read as

3 follows:

4 "(n) CERTAIN TRANSFERS TREATED AS CHARITABLE

5 CONTRIBUTIONS.-For purposes of sections 170(b)(1),

6 642(c), 2055(a) and 2522, a contribution, bequest, or similar

7 transfer of employer securities or qualifying employer securi-

8 ties to a tax credit employee stock ownership plan (as defined

9 in subsection (a)) or an employee stock ownership plan (as

10 defined in section 4975(eX7)) shall be deemed a charitable

11 contributio to an organization described in section

12 170(bX1XAXvi), if-

13 "(A) such contribution, bequest, or transfer is al-

14 located, pursuant to the terms of such plan, to the em-

15 ployees participating under the plan in a manner con-

16 sistent with section 401(a)(4);

17 "(B) no part of such contribution, bequest, or

18 transfer is allocated under the plan for the benefit of

19 the taxpayer (or decedent), or any person related to

20 the taxpayer (or decedent) under the provisions of sec-

21 tion 267(b), or any other person who owns more than

22 25 percent in value of any class of outstanding employ-

23 er securities (as defined in subsection 1)) or qualifying

24 employer securities (as defined in section 4975(eX8))

25 under the provisions of section 318(a); and
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1 "(C) such contribution, bequest, or transfer is

2 made only pursuant to the provisions of such tax

3 credit employee stock ownership plan or such em-

4 ployee stock ownership plan.".

5 SEC. 5. EXCEPTION FROM SECTION 415 LIMITATIONS FOR EX-

6 TRAORDINARY FORFEITURE ALLOCATION&

7 Section 415(X6) of the Internal Revenue Code of 1954

8 (relating to annual addition) is amended by adding at the end

9 thereof the following now subparagraph:

10 "(0) In determining the limitation imposed

11 by this section, if an employer maintains an em-

1:1, ployee stock ownership plan (as described in sec-

3 tion 4975(e07)) which receives a loan or extension

14 of credit for the acquisition of qualifying employer

15 securities (as defined in section 4975(eX8)) pursu-

16 ant to the 'prohibited transaction' exemption set

17 forth in section 4975(dX3), extraordinary forfeit-

18 ures (as determined under regulations prescribed

19 by the Secretary) shall not be taken into account

20 if, when combined with employer contributions

21 necessary to permit the plan to amortize any loan

22 or extension of credit received for purposes of ac-

23 quiring qualifying employer securities, they would

24 cause the limitations set forth in subparagraph (1)

25 to be exceeded.".
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1 SEC. 6 LIMITATION ON STOCK DISTRIBUTIONS.

2 (a) Subparagraph (1) of section 409A(h) of the Internal

3 Revenue Code of 1954 (relating to right to demand employer

4 securities) is amended by inserting the words, "Except as

5 provided in subparagraph (3)" before the words "A plan".

6 (b) Subsection 409A(h) of the Internal Revenue Code of

7 1954 (relating to the right to demand employer securities) is

8 amended by adding a new paragraph at the end thereof, to

9 read as follows:

10 "(3) A plan established by an employer whose

11 charter or by laws restrict ownership of its employer

12 securities to actual employees of the employer or to

13 trusts which are described in section 401(a) and which

14 require any former employee to resell any employer se-

15 curities upon termination of service with the employer

16 will not be deemed to fail to satisfy this section if it

17 does not permit a terminated participant to exercise

18 the right set forth in subparagraph (1).".

19 SEC. 7. VOTING RIGHTS.

20 Subsection (a) of section 401 of the Internal Revenue

21 Code of 1954 (relating to requirements for qualification) is

22 amended by striking out paragraph (22).

23 SEC. 8. CASH DISTRIBUTION OPTION AND PUT OPTION FOR

24 STOCK BONUS PLANS.

25 Section 401(a) of the Internal Revenue Code of 1954

26 (relating to qualification requirements for employee benefit
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plans) is amended by inserting immediately after paragraph

(21) the following new paragraph:

"(22) A stock bonus plan will not be deemed to

have failed to satisfy the requirements of this section

merely because it complies with the provisions set

forth in section 409A(h).".

SEC. 9. AVAILABILITY OF ADDITIONAL PERCENTAGE FOR

TAX CREDIT EMPLOYEE STOCK OWNERSHIP

PLAN.

Paragraph (9) of section 46(f) of the Internal Revenue

Code of 1954 (relating to special rule for additional credit) is

amended to read as follows:

"(9) SPECIAL RULE FOE ADDITIONAL CREDIT.-

If the taxpayer makes an election under subparagraph

(E) of subsection (a)2), for a taxable year beginning

after December 31, 1975, then, notwithstanding the

prior paragraphs of this subsection, an amount of credit

shall be allowed by section 38 which shall equal the

ESOP percentage determined under subparagraph (E)

of subsection (aX2) unless-

"(A) the taxpayer's cost of service for rate-

making purposes or in its regulated books of ac-

count is reduced by reason of any portion of such

credit which results from the transfer of employer

securities or cash to an employee stock ownership
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I plan which meet# the requirements of section

2 40OA;

3 "(fli the base to which the tspayer's rate of

4 return for ratemaking purposes is applied is re.

5 duced by reason of any portion of such credit

6 which results from a transfer ds"ribed in subpar.

" aVraph (A) to such employee stock ownership

8 - plan; or

9 "(C) any portion of the amount of such credit

10 which results from a trainer described in subpar.

I1 agaph (A) to such employee stock ownership plan

12 is treated for ratemaking purposes in any way

13 other than as though it ad been contributed by

14 The Laipayer's common shareholders.".

1 SM It. NW.C1AL LIMrTATION FOR EMPLOY STOIK OWN.

16 PJWHIP PLANS.

S i'lSubparagraph (A) of setion 415c6) of the Internal

18 Revenue (ode of 19.54 (relating to special limitations on allo-

19 Cations to panrscipants' accounts under employee stock own.

20 ership plans) is amended to read as follows:

21 "(6) SPECIAL LAilrATION.. FORN BMPLOTRI

? NTOKC OWNPIKAHIP PLAN,-

23 "(A) i the ease of an employee stock own-

2.4 ership plan -(as defined in subparagraph (B)),

25 ,,3de, ahich no more than one.third of the em.
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1 plover contributions for a year age allocated to the

2 group of employees consisting of officers, share-

8 holders owning more than 10 percent of the em.

4 player's stock (determined under subparagraph

5 (BXiv)), or employees described in subparagraph

6 (BXiii), the amount described in paragraph

7 (cXA) (as adjusted for such year pursuant to

8 subsection (dX)) for a year with respect to any

9 participant shall be equal to the sum of (i) the

10 amount described in paragraph (OIXA) (as so ad.

It justed) determined without regard to this pars,.

12 graph and (ii) the lesser of the amount determined

13 under clause i) or the amount of employer securi-

14 ties allocated to a participant's account under the

15 employee stock ownership plan.".

16 S C It. CREDIT FOR THE ESTABLISHMKE OF EMPLOYEE

17 STMK OWNERSHIP PLANS BY SMALL

18 EMPLOYERS,

19 (a) Is ONERtAL.-Subpart A of part IV of subchapter

20 A of chapter 1 of the Internal Revenue Code of 1954 (relat-
21 ing to credits allowed) is amended by inserting immediately

22 before section 45 the following new section:



135

15

1 "SEC. 44E. ESTABLISHMENT OF NEW EMPLOYEE STOCK OWN.

2 ERSHIP PLAN BY SMALL BUSINESS EMPLOYER.

3 "(a) GENERAL RULE.-In the case of a small business

4 employer who establishes an employee stock ownership plan,

5 there is allowed as a credit against the tax imposed by this

6 chapter for the taxable year an amount equal to the lesser

7 of-

8 "(1) the actual cost of establishing the plan, or

9 "(2) $5,000.

10 "(b) DEFINITIONS; SPECIR L RuLE.-For purposes of

11 this section-

12 "(1) EMPLOYEE STOCK OWNERSHIP PLAN.-The

13 term 'employee stock ownership plan' means a plan

14 described in section 4975(eX7).

15 "(2) SMALL BUSINESS EMPLOYEB.-The term

16 'small business employer' means an employer (within

17 the meaning of section 404) which during the taxable

18 year immediately preceding the taxable year in which

19 the credit allowable under subsection (a) is first

20 claimed, had a monthly average of not more than 100

21 employees.

22 "(c) CLEBICAL AMENDmNT.-The table of sections

23 for such subpart is amended by inserting immediately before

24 the item relating to section 45 the following new item:

"See. 44E. Establishment of new employee stock ownership plan by small business
employer.".
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1 SEC. 12. RETIRIENT SAVINGS BY TAX CREDIT- EMPLOYEE

2 STOCK OWNERSHIP PLAN PARTICIPANTS.

3 (a) AMENDMENT OF SECTION 219.-Paragraph (4) of

4 section 219(c) of such Code (relating to participation in gov-

5 ernmental plans by certain individuals) is amended-

6 (1) by inserting "; PARTICIPATION IN CERTAIN

7 TAX CREDIT EMPLOYEE STOCK OWNERSHIP PLANS"

8 after "InDIVmUALS" in the caption of such paragraph,

9 and

10 (2) by adding at the end thereof the following sub-

11 paragraph:

12 "(C) CERTAIN TAX CREDIT EMPLOYEE

13 STOCK OWNERSHIP PLAN.-A participant in a

14 tax credit employee stock ownership plan de-

15 scribed in section 409A is not considered to be an

16 active participant in a plan described in subsection

17 (bX2) solely because of his participation in the tax

18 credit employee stock ownership plan.".

19 (b) AMENDMENT OF SECTION 220.-Paragraph (5) of

20 section 220(c)_ of such Code (relating to participation in gov-

21 eminent plans by certain individuals) is amended-

22 (1) by inserting "; PARTICIPATION IN CERTAIN

23 TAX CREDIT EMPLOYEE STOCK OWNERSHIP PLANS"

24 after "INDIVWUALS" in the caption of such paragraph,

25 and
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1 (2) by adding at the end thereof the following new

2 sentence: "A participant in a tax credit employee stock

3 ownership plan which meets the requirements of see-

4 tion 409A is not considered to be an active participant

5 in a plan described in subsection (bX3) solely because

6 of his participation in the tax credit employee stock

7 ownership plan.".

8 sEC. 13. MAKING OF QUALIFIED MATCHING EMPLOYEE CON.

9 TRIBUTIONS TO TAX CREDIT EMPLOYEE STOCK

10 OWNERSHIP PLAN&

11 (a) IN GEzNz AL.-Subsection (n) of section 48 of the

12 Internal Revenue Code of 1954 (relating to credits allowed)

13 is amended-

14 (1) by redesignating subparagraphs (C) and (D) of

15 paragraph (1) as subparagraphs (D) and (E), respec-

16 tively, and by inserting after subparagraph (B) the fol-

17 lowing new subparagraph:

18 "(0 EMPLOYEE CONTRIBUTION OF QUALI-

19 FIED MATCHING EMPLOYEE CONTIBUTION8.-

20 An employer which contributes to the tax credit

21 employee stock ownership plan the qualified

22 matching employee contributions (required by sub-

23 paragraph (R)) on behalf of its employees, will be

24 eligible to receive the matching tax credit

25 employee stock ownership plan percentage, pro-
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1 vided that all amounts transferred to the plan pur-

2 suant to subparagraph (B) are allocated in accord-

8 ance with the provisions of section 409A(b).", and

4 (2) by striking out "No deduction" in paragraph

5 (5) and inserting in lieu thereof the following: "Except

6 as provided in section 404j), no deduction".

7 (b) ALLOWANCE OF DEDUCTION.-Section 404 is

8 amended by adding at the end thereof the following new sub-

9 section:

10 "(j) UNLIMTED DEDUCToN OF CONTRIBUTIONS TO

11 TAX CREDIT EMPLOYEE STOCK OWNERSHIP PLAN FOR

12 WHICH CREDIT IS ALLOWED.-An employer which makes

13 the contribution to a tax credit employee stock ownership

14 plan set forth in section 48(nX1XC) shall be eligible for the

15 deductions provided by this section without regard to the

16 limitations imposed by subsection (a).".

17 SEC. 14. SPECIAL PROVISIONS FOR SMALL DISTRIBUTIONS

18 FROM TAX CREDIT EMPLOYEE STOCK OWNER-

19 SHIP PLANS.

20 Section 402(a) of the Internal Revenue Code of 1954

21 (relating to taxability of a beneficiary of an employees' trust)

22 is amended-

23 (1) by striking out "(2) and (4)" in paragraph (1)

24 and inserting in lieu thereof "(2), (4) and (8)", and
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1 (2) by adding at the end thereof the following new

2 paragraph:

3 "(8) SPECIAL RULE FOR DISTRIBUTION OF EM-

4 PLOY:R SECURITIES FROM TAX CREDIT EMPLOYEE

5 STOCK OWNERSHIP PLAN.-

6 "(A) GENERAL RULE.-If-

7 "() a lump-sum distribution consisting

8 of employer securities (as described in sec-

9 tion 409A(1)) is made to a participant (or

10 beneficiary) from a qualified trust which is

11 part of a tax credit employee stock owner-

12 ship plan (as described in section 409A), and

13 "(ii) the participant was covered under

14 the plan for at least three plan years,

15 then such distribution shall not be includable in

16 gross income until the participant (or beneficiary)

17 sells the employer securities.

18 "(B) LIMITATION ON AMOUNT.-The total

19 amount of any such distribution which may be ex-

20 eluded from gross income shall not exceed

21 $5,000.

22 "(0) TAXABILITY OF UNREALIZED APPRE-

23 CIATION ON EMPLOYER 8RCUaITIES.-Any un-

24 realized appreciation on such employer securities

25 will be taxable to the participant (or beneficiary)

56-943 0 - 80 - pt.2 - 10



140

20

1 at the time the employer securities are sold and

2 shall be treated as long-term capital gain (as de-

3 fined in section 1222(3)).".

4 SEC. 15. USE OF NONVOTING STOCK IN EMPLOYEE STOCK

5 OWNERSHIP PLANS.

6 Section 409A(1) of the Internal Revenue Code of 1954

7 (relating to the use of voting rights) is amended by adding the

8 following new paragraph:

9 "(5) USE OF NONVOTING EMPLOYERS 8ECURI-

10 TIES.-If an employer has a class of nonvoting stock

11 outstanding and the plan acquires such stock from a

12 shareholder who has held such stock for a period of at

13 least 24 months (or if the shareholder acquired such

14 stock from another individual (other than the employ-

15 er), the shareholder and such other individual together

16 held such shares of stock for 24 months) such shares of

17 stock shall have the same voting rights in the plan as

18 they had in the hands of such shareholder.".

19 SEC. 16. VALUATION OF EMPLOYEE SECURITIES IN TAX

20 CREDIT EMPLOYEE STOCK OWNERSHIP PLANS.

21 Section 48(nX6B)(i) of the Internal Revenue Code of

22 1954 (relating to requirements for allowance of tax credit

23 employee stock ownership plan percentage) is amended to

24 read as follows:
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1 "(i) in the case of securities listed on a

2 national exchange, the average of closing

3 prices of such securities for the 20 consecu-

4 tive trading days immediately preceding the

5 date of contribution to the plan, or".

6 SEC. 17. SPECIAL REQUIREMENTS FOR QUALIFIED PLANS.

7 (a) LIMITATIONS ON DEDUCTIONS.-Section 404(a) of

8 the Internal Revenue Code of 1954 (relating to limitations on

9 deductions for employer contributions to qualified plans) is

10 hereby amended-

11 (1) by adding at the end of paragraph (3XA) the

12 following new sentence: "However, if the contributions

13 are made to one or more stock bonus plans and to one

14 or more profit-sharing plans, the limitations set forth in

15, paragraph (7) shall be applicable.";

16 (2) by striking out "paragraphs (1) and (8), or (2)

17 and (3), or (1), (2) and (3)," in paragraph (7) and in-

18 serting in lieu thereof the following: "paragraphs (1)

19 and (3), or (2) and (3), or (1), (2), and (3), or a combi-

20 nation of one or more stock bonus plans and one or

21 more profit-sharing plans under paragraph (3),".

22 () QuALIFICATION.-Section 401(d) of the Internal

23 Revenue Code of 1954 (relating to requirements for qualifica-

24 tion of trusts and plans benefiting owner-employees) is
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1 amended by adding immediately after paragraph (11) the fol-

2 lowing new paragraph:

3 "(12) Notwithstanding paragraph (1), if-

4 "(A) an employer which previously main-

5 tained a trust described in paragraph (1) incorpo-

6 rates through a transaction described in section

7 351,

8 "(B) after incorporation, the employer adopts

9 a trust which satisfies the requirements of subsec-

10 tions (a) and

11 "(C) the assets of the trust described in para-

12 graph (1) are transferred to the trust established

13 by the employer following its incorporation in a

14 transaction which satisfies the requirements of

15 subsection (aX12),

16 then the trust will be deemed to satisfy this section if

17 the trustee administering its assets following the trans-

18 fer to the new trust is any person who is permitted to

19 serve as trustee of a trust described in section

20 401(a).".

21 SEC. 18. FLEXIBLE BENEFITS.

22 (a) CAFEEBL A PLAN.-Section 125(d) of the Internal

23 Revenue Code of 1954 (relating to cafeteria plans) is amend-

24 ed to read as follows:
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1 "(d) CAFETERIA PLAN DB mD.--For purposes of

2 this section-

s "(1) IN GENEAL.-The term 'cafeteria plan'

4 means a plan under which-

5 "(A) all participants are employees, and

6 "(B) the participants may choose among two

7 or more benefits, at least one of which is cash,

8 property, or another currently taxable benefit.

9 "(2) DzFERIRD COMPENSATION PLANS EX-

10 CLUDD.-The term 'cafeteria plan' does not include

11 any plan which provides for deferred compensation

12 other than that provided pursuant to a qualified cash or

18 deferred arrangement (as defined in section

14 401(kX2)).".

15 (b) CASH OR DEFEBRBD ARRANOBMNTS.-Section

16 401(k) of the Internal Revenue Code of 1954 (relating to

17 cash or deferred arrangements) is amended-

18 (1) by striking out "or to the employee directly in

19 cash," in paragraph (2XA) and inserting in lieu thereof

20 "make payments to the employee directly in cash, or

21 provide other benefits under a cafeteria plan (as defined

22 in section 125(d)),"; and

23 (2) by adding at the end of paragraph (2) the fol-

24 lowing new sentence:
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1 "A qualified cash or deferred arrangement shall not include

2 any arrangement involving the election of alternative benefits

3 unless at least one of such benefits is cash, property, or an-

4 other currently taxable benefit.".

5 SEC. 19. TECHNICAL CORRECTIONS TO THE REVENUE ACT OF

6- 1978.

7 (aX1) The title of section 409A of the Internal Revenue

8 Code of 1954 (relating to qualification requirements for tax

9 credit employee stock ownership plans) is amended by strik-

10 ing out "ESOPS" and inserting in lieu thereof "TAX

11 CREDIT EMPLOYEE STOCK OWNERSHIP PLANS.".

12 (2) Section 409A is amended-

13 (A) by striking out "ESOP" each place it appears

14 and inserting in lieu thereof "tax credit employee stock

15 ownership plan,",

16 (B) by striking the last sentence in subsection (d)

17 and inserting in lieu thereof "To the extent provided in

18 the plan, the preceding sentence shall not apply in the

19 case of separation from service, death, disability, or as

20 provided in regulations prescribed by the Secretary

21 with respect to current distributions of income on em-

22 ployer securities.",

23 (C) by inserting "or qualifying employer securi-

24 ties" after "employer securities" each place it appears

25 in subsection (h),
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1 (D) by inserting "(or another party as authorized

2 by regulations as the Secretary may prescribe)" after

3 "has a right to require that the employer" in subpara-

4 graph (hX1 B),

5 (E) by inserting "or of section 4975(eX7)" after

6 "the requirements of this section" in subparagraph

7 (hX2),

8 (F) by inserting "(or allocated to a participant's

9 account in connection with matched employer and em-

10 ployee contributions)" after "under subsection (b)" in

11 subsection (d),

12 (G) by inserting "common" before "stock" in sub-

13 paragraph (IX2)(B),

14 (H) by striking out "Noncallable" and by striking

15 out "preferred," and inserting "Preferred," in subpara-

16 graph (X3), and

17 () by Striking out "paragraph (1)" each place it

18 appears in subparagraph OX3) and inserting in lieu

19 thereof "paragraphs (1) and (2)", and

20 (J) by amending subsection (m) to read as follows:

21 "(W) NONRECOGNITION OF GIN OR Los ON CONTRI-

22 BUTTON OF EMPLOYER SECUBITIES To TAx CREDIT EM-

23 PLOYEE STOOK OWNERSHIP PLAN.-NO gain or loss shall

24 be recognized to the taxpayer with respect to the transfer of

25 employer securities to a tax credit employee stock ownership
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1 plan maintained by the taxpayer to the extent that such

2 transfer is required under subparagraph (AY or (B) of section

3 48(n)(1).".

4 (b) Section 48 of the Internal Revenue Code of 1954

5 (relating to requirements for the tax credits applicable to tax

6 credit employee stock ownership plan) is amended by striking

7 out "ESOP" each place it appears in subsections (n) and (o)

8 and inserting in lieu thereof "tax credit employee stock own-

9 ership plan".

10 (c) Section 6699 of the Internal Revenue Code of 1954

11 (relating to assessable penalties) is amended by striking out

12 "ESOP" each place it appears and inserting in lieu thereof

13 "tax credit employee stock ownership plan".

14 (d) Section 56 of the Internal Revenue Code of 1954

15 (relating to the imposition of the minimum tax on tax prefer-

16 ences) is amended by striking out "ESOP" each place it ap-

17 pears in subsection (c) and inserting in lieu thereof "tax

18 credit employee stock ownership plan".

19 (e) Section 46 of the Internal Revenue Code of 1954

20 (relating to the additional credit for tax credit employee stock

21 ownership plans) is amended-

22 (1) by striking out "ESOP" each place it appears

23 in subparagraphs (a)(2) and (0 and inserting in lieu

24 thereof "tax credit employee stock ownership plan",
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1 (2) by sdikng out "subparagraph (B) of subsec-

tion (aX2)" each place it appears in subsection (0)(9)

3 and inserting in lieu thereof "subparagraph (E) of sub-

4 section (aX2)", and

5 (3) by striking out "an employee stock ownership

6 plan which meets the requirements of section 301(d) of

7 the Tax Reduction Act of 1975" in subsection (M9XA)

8 and inserting in lieu thereof "a tax credit employee

9 stock ownership plan which meets the requirements of

10 section 409A".

11 () Subsection (g) of section 141 of the Revenue Act of

12 1978 (relating to tax credit employee stock ownership plans)

13 is amended to read as follows:

14 "(g) EFFECTIVE DATE FOR TAX CREDIT EMPLOYEE

15 STOCK OWNERSHIP PLANS.-

16 "(1) IN GENERAL. -Except as otherwise provided

17 in this subsection and subsection (h), the amendments

18 made by this section shall apply with respect to quali-

19 fled investment for taxable years beginning after De-

20 cember 31, 1978.

21 "(2) ELECTION TO HAVE AMENDMENTS APPLY

22 DURING 1978.-At the election of the taxpayer, pars-

23 graph (1) shall be applied by substituting 'December

24 31, 1977' for 'December 31, 1978'. An election under

25 the preceding sentence shall be made at such time and
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1 in such manner as the Secretary of the Treasury or his

2 delegate shall prescribe. Such an election, once made,

3 shall be irrevocable.

4 "(3) VOTING RIGHT PROVISioNS. -Section

5 409A(e) of the Internal Revenue Code of 1954 (as

6 added by subsection (a)) shall apply to plans to which

7 section 409A of such Code applies, beginning with the

8 first day of such application.

9 "(4) RIGHT TO DEMAND EMPLOYER SECURITIES,

10 ETC.-Paragraphs (1)(A) and (2) of section 409A(h) of

11 the Internal Revenue Code of 1954 (as added by sub-

12 section (a)) shall apply to distributions after December

13 31, 1978, made by a plan to which section 409A of

14 such Code applies.

15 "(5) ELECTION TO HAVE NEW PUT OPTION RULE

16 APPLY.-The employer may elect to treat section

17 409A(h)(1)(B) of the Internal Revenue Code of 1954

18 (as added by subsection (a)) as applying to employer

19 securities in a plan to which section 409A of such

20 Code applies which are attributable to qualified invest-

21 ment for taxable years beginning before January 1,

22 1979.

23 "(6) SUBSECTION (f(7.-The amendment made

24 by subsection (0(7) shall apply to years beginning after

25 December 31, 1978.
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1 "(7) RETROACTIVE APPLICATION OF AMEND-

2 MENT MADE BY SUBSECTION (d.-In determining the

3 regular tax deduction under section 56(c) of the Inter-

4 nal Revenue Code of 1954 for any taxable year begin-

5 ning before January 1, 1979, the amount of the credit

6 allowable under section 38 of such Code shall be deter-

7 mined without regard to section 46(a)(2)(B) of such

8 Code (as in effect before the enactment of the Energy

9 Tax Act of 1978).

10 "(h) EFFECTIVE DATES FOR EMPLOYEE STOCK OWN-

11 ERSHIP PLANS.-Paragraphs (5) and (6) of subsection (f

12 shall apply-

13 "(1) insofar as they make the requirements of sub-

14 sections (e) and (h)(1)(B) of section 409A of the Inter-

15 nal Revenue Code of 1954 applicable to section 4975

16 of such Code, to stock acquired after December 31,

17 1979, and

18 "(2) insofar as they make paragraphs (IXA) and

19 12) of section 409A(h) of such Code applicable to such

20 section 4975, to distributions after December 31,

21 1979.".

22 (g) Section 4975(d)(3) of the Internal Revenue Code of

23 1954 (relating to prohibited transactions exemptions) is

24 amended by striking out "leveraged".
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1 (h) The first sentence of paragraph (8) of section 4975(e)

2 of the Internal Revenue Code of 1954 (defining qualifying

3 employer security) is amended to read as follows: "The term

4 'qualifying employer security' means any employer security

5 within the meaning of section 409A(1).".

6 (i) Section 4975(eX7) of the Internal Revenue Code of

7 1954 (relating to employee stock ownership plans) is

8 amended-

9 (1) by striking out "leveraged" each time it ap-

10 pears, and

11 (2) by striking out the last sentence and inserting

12 in lieu thereof the following: "A plan adopted and

13 maintained by an employer which has a registration-

14 type class of securities (as defined in section

15 409A(e)(4)) shall not be treated as an employee stock

16 ownership plan unless it meets the requirements of

17 %subsections (e) and (h) of section 409A. A plan adopted

18 and maintained by an employer which does not have a

19 registration-type class of securities will not be treated

20 as an employee stock ownership plan unless it meets

21 the requirements of subsection (h) of section 409A.".

22 (j) Section 415(c)(6)(B)(i) of tne Internal Revenue Code

23 of 1954 (relating to special limitations for employee stock

24 ownership plans) is amended to read as follows:
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1 "(i) the term 'employee stock ownership

2 plan' means an employee stock ownership

3 plan (within the meaning of section

4 4975(eX7)) or a tax credit employee stock

5 ownership plan (within the meaning of sec-

6 tion 409A),".

7 k) Section 401(a) of the Internal Revenue Code of 1954

8 (relating to plan qualification requirements) is amended by

9 striking out "ESOP" in paragraph (21) and inserting in lieu

10 thereof "tax credit employee stock ownership plan".

11 (IX1) Subparagraph (E) of section 46(aX2) is amended by

12 inserting "and ending on" before "December 31, 1983" each

13 place it appears.

14 (2) Subparagraph (B) of section 48(nX2) is amended by

15 adding "and" at the end of clause (i), by striking out clause

16 (ii), and by redesignating clause (iii) as clause (ii).

17 (3) Paragraph (5) of section 48(o) is amended by insert-

18 ing "percentage" after "attributable to the matching tax

19 credit employee stock ownership plan".

20 SEC. 20. EFFECTIVE DATES.

21 (a) IN GENE AL.-Except as provided in subsections

22 (b), (c), and (d), the provisions of this Act are effective for

23 taxable years beginning after December 31, 1979.

24 (b) The provisions of sections 3 and 11 are effective for

25 taxable years beginning after December 31, 1980.
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1 (c) The provisions of section 18 are effective for table

2 years beginning ater December 31, 1978.

3 (d) The provisions of section 19 are effective for taxable

4 years beginning after the dates specifwe therein.
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To amend the Employee Retirement Income Security Act of
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I Be it emaed by ,,o 8ena and How of Repaenta.

2 tive of do United 8ae. of America in Congrens a mble4

That the Employee Retirement Income Security Act of 1974

4 lamnded-

5 (1) By drki out subclause (iii) of clause (A) of section

6 407(d)(3) and inserting in lieu thereof the following: "C(di) a

7 moey purcbae plan which wa in exitence on the date of
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I enawtment o( this Act and which on vueh date invested pri.

2 manily in quatdving employer securities or on such date in.

3 vested in qualifying employer real property.".

4 (2) By striking out paragraph (4) of stion 407(d) and

Sinserting in lieu thereof the followii.

6 "(4) The term 'qualiying employer real prop.

7 ery' means one or more parcels of employer real

8 property-

9 "(A) if, in the event a plan holds more than

10 one parcel of employer real property, a substantial

11 number o( such parents are dispersed geographi.

12 cally within or without a State;

13 "(B) if each parcel of real property and the

14 improvements thereon are suitable (or adaptable

15 without excessive cost) for more than one use;

16 "('0 even if all of such real property is

17 laed to one lesee (which may be an employer,

18 or an aTiliate of an employer);

19 "(D) if the acquisition and retention of such

20 property comply with the provisions of this part

21 (other than section 404(a)(I)B) to the extent it

22 requires diversification, and sections 404((IXQ,

23 406, an subsection (a) o( this section);
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1 "(E) if, in the event a plan holds only one

2 parcel of employer real property, such parcel is

3 subject to a lease-

4 "(i) which provides that the lessee pays

5 all costs relating to such property, including

6 maintenance, utilities, taxes, and insurance;

7 "(ii) which provides that obligations for

8 principal and interest under any mortgage

9 with respect to the property and for liability

10 for tax under section 511 of the Internal

11 Revenue Code of 1954 are to be paid fully

12 from rents generated by such property, and

13 under which the amount of such rents is suf-

14 ficient to pay such obligations;

15 "(iii) which provides that lease rentals

16 are personally guaranteed by one or more

17 -persons described in section 3(14); and

18 "(iv) which provides that, in the event

19 of default, with respect to lease rentals the

20 trustee may, in its sole discretion, relet the

21 property or sell the property to any party,

22 including a party described in section 3(14);

23 "(F) if, in the event a plan holds only oae

24 parcel of employer real property-

56-9'.3 0 - 80 - Pt .! - 1
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4

1 "(i) in the case of property which is aco

2 quired by the plan without incurring acquisi-

3 tion indebtedness, the cost of such propc:y

4 does not constitute more than 50 percent of

5 the current value of plan assets as of the

6 later of the date of acquisition or June 30,

7 1984;

8 "(i) in the case of property which is ac-

9 quired by the plan with acquisition indebted-

10 ness, the cost of such property does not con-

11 stitute more than 50 percent of the current

12 value of plan assets as of the later of the

13 date of acquisition or June 30, 1984, and the

14 acquisition indebtedness does not constitute

15 more than 50 percent of the current value of

16 plan assets as of the later of the date of ac-

17 quisition or June 30, 1984.

18 "(0) if, in the event a plan holds only one

19 parcel of employer real property, the annual rate

20 of return on such property-is at least as favorable

21 to the plan as the annual rate of return on such

22 property would be if such property was leased to

23 an unrelated party in an arm's-length transaction;

24 "(H) if, in the event a plan holds only one

25 parcel of employer real property, legal title to
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5

1 such property is held by an independent profes-

2 sional trustee;

3 "() if, in the event a plan holds only one

4 parcel of employer real property, such property is

5 administered by an independent professional

6 trustee; and

7 "(J) if, in the event a plan holds only one

8 parcel of employer real property, such lease is ap-

9 proved by an independent fiduciary which is unre-

10 lated to any party in interest and which has no

11 other interest (other than its interest as trustee or

12 nondiscretionary service provider) with respect to

13 the transaction which might affect its best

14 judgment.

15 Clause (ii') of subparagraph (E) shall not apply if the

16 employer maintaining the plan is a corporation and the

17 corporation is owned by more than fifteen shareholders

18 and no shareholder owns 10 percent or more of the

19 combined voting power of all classes of stock entitled

20 to vote or the total value of shares of all classes of

21 stock of such corporation. For purposes of subpara-

22 graph (0), the comparability of the return shall be de-

23 termined annually as of the last day of the plan year

24 by an independent, qualified appraiser.".

25 These amendments shall take effect on the date of

26 enactment.
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Senator BENTSEN. This hearing will come to order.
As the chairman of this subcommittee, I will exercise my prerog-

atives and lobby a little bit first on my legislation.
This afternoon, the Private Pension Subcommittee of the Senate

Finance Committee begins hearings on several important pension
and related bills currently pending before the committee.

One of the objectives of these hearings is to further simplify
ERISA so as to expand private pension coverage but, at the same
time, protect the retirees against any possible loss of benefits.

One of the proposals under consideration, is S. 1089, the ERISA
Simplification Act of 1979, which I introduced in May 1979. This
bill has five major provisions.

First, the bill would abolish the unnecessary PBGC filing re-
quirements. Presently, many pension plans must fill out a separate
form which is submitted when termination insurance premiums
are paid to the Labor Department's pension benefits guarantee
corporation each year.

The filing requirement is in addition to the annual report, form
5500, which plans must file with IRS each year.

There is insufficient justification to require pension plans to file
two forms in Washington each year, one for the Labor Department
and one with IRS.

Under my bill, IRS would collect the insurance premium as part
of form 5500 and the proceeds would be forwarded to PBGC. That
would be similar to the present IRS collection system utilized to
collect social security payroll taxes. About 85,000 pension plans
would be relieved of the annual PBGC filing requirement under
this proposal.

Second, the so-called summary annual report would be abolished
under this proposal under existing law. Every year, employers
must furnish each pension plan participant a summary annual
report which describes many characteristics of the pension plan.

Employees have claimed that that information is not useful.
Furthermore, it is costly for the employer to furnish this
information.

My bill would repeal the requirement to furnish summary
annual reports. However, in order to continue to make the infor-
mation available to pension plan participants, the legislation would
require the employer to simply post a notice at the workplace of
the employees and include the following information:

A brief description of the current financial status of the pension
plan, a copy of the latest summary plan description which other-
wise is required by ERISA, the identification of a company official
who can provide further information about the plan, and a state-
ment explaining the employee's rights under the plan as otherwise
required by ERISA.

Thus, employers will be relieved of the cost of furnishing sum-
mary annual reports to every participant each year. There would
be a minimum cost to post the information at the workplace.

Third, taxpayers would specifically be given the option to file
pension forms at the same time as income tax returns.

I am going to summarize this, because I see two of my very
distinguished colleagues are here and we want to hear them.
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Fourth, the bill would direct IRS to prepare a bookkeeping guide
for pension plan sponsors to assist small businessmen in keeping
necessary pension records.

Fifth, the bill would give the Secretary of the Treasury the same
authority to bring a civil action to enforce minimum ERISA stand-
ards as the Secretary of Labor has under the present law.

We are very pleased to have two very distinguished Senators
here to testify, Senators who have been at the forefront in the
drafting and passage of ERISA and interested in private and public
pensions.

I would like to call first on Senator Harrison A. Williams, Jr.,
U.S. Senator from New Jersey, my good friend, and then on Sena-
tor Javits of New York.

These two gentlemen have been in the forefront of this fight for
a long time and we appreciate their advice and their counsel and
the fact that they are, once again, expressing their interest by
testifying here today.

STATEMENT OF HON. HARRISON A. WILLIAMS, A U.S. SENATOR
FROM THE STATE OF NEW JERSEY

Senator WILLIAMS. Thank you very much, Mr. Chairman.
On behalf of the Labor and Human Resources Committee, a

partner of this committee in the ERISA legislation, we certainly
appreciate this opportunity to appear and to talk to the subjects
that are common to both of our committees. I would like to speak
particularly to S. 209, the ERISA Improvements Act, that Senator
Javits and I introduced. It has been a pproved by the Labor and
Human Resources Committee, and is before you now as well.

And I would like to have my statement included, if it could be, in
full.

Senator BENTSEN. It will be included in full in the record.
Senator WILLIAMS. Mr. Chairman, I also request that S. 209 be

included in the hearing record, together with the committee print
"Summary and Analysis of Consideration."

Senator BENTSEN. Absolutely. It will be. Certainly.
While we are talking to the reporter, I want my statement and

that of Senator Matsunaga in their entirety included.
[The material referred to follows. Oral testimony is continued on

p. 182.]
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I. SuxxAnR or T Bmn

The bill is divided into four titles, as follows:
I. General Amendments to ERISA.
II. Amendments to the Internal Revenue Code of 1954.
III. Special Master and Prototype Plans.
IV. Employee Benefits Commission.
The bill is intended to achieve the following major objectives:

A. Strengthen and increase coverage of private sector retire-
ment income and welfare benefit arrangements;

B. Provide greater assurance that employees and their families
will receive benefits from such arrangements;

C. Clarify and simplify the Federal laws under which employee
benefit plans operate and are regulated, and reduce paperwork
burdens of plan sponsors, administrators and service providers;

D. Adjust the applicability of certain Federal and state laws as
they relate to plans which are subject to ERISA; and

E. Streamline the administration and enforcement of ERISA
and the Internal Revenue Code, insofar as it relates to employee
benefit plans which are subject to ERISA.

TITL I--GNERAL ERISA AMENDMENT

The amendments in title I of S. 209 change many provisions of title
I of ERISA.

The ERISA declaration of policy is amended to state explicitly
Congress' policy that private sector employee benefit plans are to be
encourage and fostered. Also, the definition of "pension plan" is
changed to give the Secretary of Labor explicit authority to treat
legitimate severance pay or supplemental retirement income arrange-
ments as welfare plans rather than pension plans.

The reporting and disclosure rules are changed to provide an alter-
native method of document-distribution for multiemployer plans, to
eliminate the requirement that plans must annually furnish partici.
pants with summary annual reports, to provide greater flexibility for
the Secretary of Labor to grant variances and exceptions from the
statutory rules, to consolidate and simplify in one section the presently
scattered rules relating to participants' status reports, and to clarify
the roles of accountants and actuaries who perform services for plans.

The minimum standards provisions of title I are revised to make
clear that certain types of reciprocity arrangements between collec-
tively bargained plans are permissible. Other changes are made in the
participation, vesting, accrual, and funding rules, primarily in recog-
nition of the unique circumstances under which multiemplover plans
operate. The permissibility of reducing welfare plan disability pay-
ments due to Social Security disability payment increases and rediuc-
ing of pension plan retirement payments due to workers' compensa-
tion payments is clarified. Protection is provided for surviving spouses
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of deceased.- participants who completed substantial service under aplan before death. ERISA's rule prohibiting assignments or aliena-tions of benefit rights is clarified to ensure that it will not be interpretedto preclude a plan's honoring certain property settlements, alimony orchild support orders of state courts. The elapsed time method of meas-uring service. or purposes of ERISA's minimum standards, alreadyapproved by Labor Department proposed regulations, is codified.,ieg.rdn- ERISA's fiduciary responsibility provisions, the rulegoverning the extent to which an insurance company's general accountshall be deemed to hold assets of a plan which is signatory to a contractor policy issued by the insurer is clarified, as is the general cofiduciaryresponsibility rule as it relates to fiduciaries which conduct businessin corporate, partnership or association form. The rule governing re-funds of contributions made to collectively bargained plans is relaxedslightly. The prohibited transaction and related rules are changed inthree respects: the ERISA definition of "party in interest" is narrowedto exclude persons who, as a practical matter, do not occupy positionsin which they can exert influence over a plan; a new statutory exemp-tion is provided for transfers of assets between plans which have en-tered into reciprocity arrangements; and the Secretary of Labor willbe required to report to the Congress and to the President restingthose applications for administrative exemptions as to which finalagency determinations have not been made expeditiously.In the areas of administration and enforcement, the bill requiresthat one member of the Secretary of Labor's ERISA Advisory Councilmust be representative of small employers and directs the Secretaryto study and report to the Congress on the feasibility and ramificationsof mandatory cost of living increases for pension plans. Also, rules areestablished prohibiting misrepresentations to employees about planssubject to ERISA and requiring employers to make periodic contribu-tions to collectively bargained plans.ERISA's preemption rules are changed in several respects. Applica-tion of the antifraud provisions of the federal securities law to the rela-tionship between an employee and an ERISA plan (or officials of theplan or plah sponsor) is nullified, and application of State securitieslaws to an ERISA plan is preempted. Preemption will not apply tocertain State laws dealing with health care plans (although States willbe preempted from specifying in insurance laws or regulations thetypes of benefits, other than conversion rights, which must be madeavailable in policies or contracts issued by insurers to plans). Also, aconforming change is made to foreclose arguments that ERISA pre-empts state court orders dealing with property settlement, alimony, orchild support payments described in the new explicit exception to therule prohibiting assignments and alienations.Numerous changes are made in ERISA's enforcement and federalcourt jurisdiction provisions to conform to substantive changes madeelsewhere in ERISA by the bill.

TITLE i--INTERNAL REVENUE CODE AMENDMENTS

Changes are made in provisions of the Internal Revenue Code of1954 which are analogous to the ERISA title I provisions amended byS. 209 and described above.
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In addition, four other amendments to the Code are made. The first
two (sections 201 and 202) deal with rollover or other favorable tax
treatment for lump sum distributions made by tax-qualified plans. The
bill amends the aggregation of plan rules to provide that, as respects
multiemployer plans and plans for employees of organmations de-
scribed in Code section 501(c) (3) or (5) (charitable, religious etc.,
and labor, agricultural or horticultural associations) all defined bene-
fit plans of an employer are to be treated as a single plan and all
defined contribution plans are to be treated as a single plan. Also, an
employee receiving a lump sum distribution from a multiemplo~er
plan after not working in service covered under the plan for a period
of six months would -be eligible for rollover or other favorable tax
treatment,

Section 203 of S. 209 amends the code to permit employees who are
active participants in most tax-qualified plans to claim a deduction for
certain contributions made to the plan in which they are participating
or to an Individual Retirement Account. The deduction is limited to
the lesser of $1,000 per year or 10 percent of annual compensation, andrules are included to prohibit discrimination in favor of the highly
compensated.

To stimulate the creation of more private sector plans, section 204
of the bill includes a limited tax credit for small employers who estab-
lish or commence contributions to tax qualified plans. The credit is
designed to offset the initial costs of plan design and implementation.
Accordingly, the credit is a phased-down incentive of five years' dura-
tion, based on a percentage of allowable deductions for contributions
made by the employer to the plan. In the year of the plan's establish-
ment, the credit is five percent of allowable deductions. For each of the
second and third years after establishment, it is three percent. For each
of the next twvo years, it is one percent. The credit is not available for
the sixth and subsequent years after the plan's establishment.

The staff of the Joint Committee on Taxation has estimated the
revenue costs of sections 201-204 of S. 209, as follows:

It is estimated that section 201 of the bill would reduce
budget receipts by less than $5 million annually.

It is estimated that section 202 of the bill would reduce
budget receipts by less than $5 million annually.

It is estimated that section 203 of the bill would reduce
budget receipts by $480 million in fiscal year 1980, by $1,025
million in fiscal year 1981, by $1,145 million in fiscal year
1982, and by $1,330 million in fiscal year 1984.

It is estimated that section 204 of the bill would reduce
budget receipts by $5 million in fiscal year 1980, by $25 mil-
lion in fiscal year 1981, by $50 million in fiscal year 1982, and
by $90 million in fiscal year 1984.1

TITLE III--SPECIAL MASTER AN4D PROT(YOYPE PLANS

Under title III of the Vill, a masterr sponsor," such as a bank, in-surer, mutual fund, or savings and loan association, would develop
one or more special master pension plans and would seek approval, at

' Staff of the Joint Committee on Taxation "Description ot . 75 . 94, S. 208. 557" (Comm. Print 1979) .(rereinafter 'loLnt Committee Print").
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the national office level, from the Secretary of Labor. The terms of
approval may be conditioned by the Secretary, and the Secretary of
the Treasury has an opportunity to add conditions related to ap-
plicable Internal Revenue Code provisions.

Once approval is obtained, the master sponsor makes the special
master plan available to employers, subject to any conditions stipu-
lated by the government. An adopting' employer may establish and
implement the plan without further determinations by the govern-
ment. The master sponsor is the administrator and fiduciary of each
adopting employer's plan, and the responsibilities of each adopting
employer under ERISA and complementary provisions of the tax
code are limited to complying with the terms of the plan, paying the
costs of funding the plan (as to which the present tax code deducti-
bility rules would apply), paying a servicing fee to the master sponsor,
and furnishing the master sponsor with timely and accurate work-
force data. Numerous safeguards are included to prevent abuse by
either adopting employers or master sponsors.

TIrLE W-EMPWYE BENEFITS COMMISSION

Title IV of S. 209 consolidates in a single agency, the new "Em-
ployee Benefits Commission," the functions related to administration
and enforcement of ERISA and complementary tax code provisions
that are now scattered in three separate agencies: the Labor Depart-
ment, the Treasury's Internal Revenue Service, and the Pension
Benefit Guaranty Corporation.

The Employee Benefits Commission is composed of five members,
including a chairman who is a special liaison for the Secretary of
Labor and a vice-chairman who is a special liaison for the Secretary
of the Treasury. All five members are Presidential appointments, sub-
ject to Senate confirmation, and serve six year, staggered terms. The
chairman and vice chairman are nominated by the President from lists
of candidates submitted, respectively, by the Secretary of Labor and
the Secretary of the Treasury. The other three members are nominated
by the President from a list of candidates submitted jointly by the two
secretaries.

In addition to administering ard enforcing ERISA and comple-
mentary tax code provisions the Commission is to formulate policy
respecting federal laws which relate to employee benefit plans.

The Commission is an on-budget agency; however, the portion of
the Commission's activities attributable to title IV of ERISA (plan
termination insurance) would continue to ibe financed by plan-paid
premiums.

The Commission will commence its work, and ,the transfers of func-
tion and staff identified by title IV of S. 209 shall be completed by,
the date which is two years after the enactment of S. 209. At that time,
subtitle A of title III of ERISA (jurisdiction, administration, and
enforcement) is repealed.
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OPENING STATEMENT OF SENATOR BENTSEN

This afternoon the Private Pension Subcommittee of the Senate Finance Commit-
tee begins hearings on several important pension and related bills currently pend-
ing before the Committee.

One of the objectives of these hearings is to help simplify ERISA so as to expand
private pension coverage but at the same time protect retirees against the loss of
earned benefits.

One of the proposals under consideration is S. 1089, the ERISA Simplification Act
( of 1979, which I introduced on May 7, 1979.

My bill has five major provisions.
First, the bill would abolish the unnecessary PBGC filing requirement. Presently,

many pension plans must fill out a separate form which is submitted when termina-
tion insurance premiums are paid to the Labor Department's Pension Benefit Guar-
anty Corporation (PBGC) each year. This PBGC filing requirement is in addition to
the annual report (form 5500) which plans must file with IRS each year. There is
insufficient justification to require pension plans to file two forms in Washington
each year, one with the Labor Department and one with IRS. Under my bill, IRS
would collect the insurance premium as part of the form 5500 and the proceeds
would then be forwarded to PBGC. This would be similar to the present IRS system
of collecting social security payroll taxes. About 85,000 pension plans would be
relieved of the annual PBGC filing requirement under this proposal.

Second, the so-called summary annual report would be abolished under my pro-
posal. Under existing law, every year employers must furnish to each pension plan
participant a summary annual report (SAR) which describes many characteristics of
the pension plan. Employees have complained that this information is not useful.
Furthermore, it is costly for the employer to furnish this information annually. My
bill would repeal the requirement to furnish summary annual reports. However, in
order to continue to make information available to pension plan participants, the
legislation would require employers to simply post a notice at the workplace of the
employees which includes the following information:

A brief description of the current financial status of the pension plan;
A copy of the latest summary plan description which is otherwise required by

ERISA;
The identification of the company official who can provide further informa-

tion about the plan; and
A statement explaining employees' rights under the plan as otherwise re-

quired by ERISA.
Thus, employers will be relieved of the cost of furnishing summary annual reports

to every participant every year. There should be minimal cost to post the informa-
tion at the workplace.

Third, taxpayers would specifically be given the option to file pension forms at the
same time as income tax returns. Taxpayers should be encouraged to prepare
pension forms simultaneously with income tax forms. This will generally reduce the
overall burden and could reduce legal and accounting fees.

Fourth, the bill would direct IRS to prepare a bookkeeping guide for pension plan
sponsors to assist small businessmen in keeping necessary pension records. Several
insurance companies use "recordkeeping kits" to ease ERISA compliance, particu-
larly for smaller firms. IRS currently publishes dozens of booklets to help taxpayers
comply with tax laws. IRS could easily prepare a simple document, or series of
documents, to help firms comply with ERISA.

In addition, under this bill IRS would be directed to prepare a booklet summariz-
ing the rules regarding eligibility for individual retirement accounts. This would be
extremely helpful to millions of taxpayers interested in establishing IRA's.. Fifth, the bill would give the Secretary of the Treasury the same authority to
bring a civil action to enforce minimum ERISA standards as the Secretary of Labor
has under present law. The IRS power to "disqualify plans"-to remove tax-exer,,pt
status-is not always the most effective method to enforce ERISA. Full equity
powers would provide much needed flexibility. Disqualification of a pension plan
results in a tax burden on plan participants. Clearly, we do not want to penalize
pension plan participants for a violation of ERISA committed by an employer, union
or pension plan administrator. It makes no sense to penalize innocent parties.

These five provisions would help reduce the costs of complying with ERISA,
particularly for smaller firms.

Also under consideration this afternoon is S. 989 which I introduced to correct a
technical problem in section 402 of the Internal Revenue Code with respect to the
tax treatment of certain distributions of private pension benefits.
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Many businesses have more than one retirement plan for their employees. For
example, a company might have what is known as a "defined benefit plan " as well
as a so-called 'money purchase plan." Under existing tax law, an employee who
leaves a company and receives a pension distribution from one of the company
pension plans but not from the other plan is denied favorable tax treatment on the
money distributed. Favorable tax treatment is only allowed if the employee receives
a complete distribution from both pension plans. This is known as the "aggregation
rule." (Favorable tax treatment in these cases includes income averaging as well as
tax-free roll-overs.)

Under S. 989, certain employees who participate in both a money purchase
pension plan and another pension plan of the same company but who receive a
distribution from only the money purchase plan would be allowed to rollover the
distribution into a individual retirement account or another retirement plan. This
would simply' provide greater flexibility to many workers throughout the Nation.

Last year Congress enacted several technical tax amendments which I sponsored
to facilitate the use of Individual Retirement Accounts and prevent inequities to
many taxpayers. This bill is completely consistent with those changes.

At this point in the hearing record Iwould like to insert a copy of a statement by
American Airlines in support of S. 989.

ESTIMATED REVENUE EFFECTS FOR BILLS RELATING TO DEFERRED COMPENSATION PLANS, PENSION
PLANS AND EMPLOYEE STOCK OWNERSHIP PLAN'

[# moso of asj

f Car year labOes
1980 1981 1982 1983 19S4 1985

S. 511 (Senator Matsanaga): Treatment of unfunded deferred
compensation plans mintained by tax.exempt orgazatrons (2) (2) (a) (2) (3) (2)

S. 989 (Senator 8entsen): Rollover of distributon from a
money purcd pension plan .................. () (3) (3) (2) (3) (3)

S. 1089 (Senator Bentsen): ERISA Sp pficaton Act of 1979 .... .......................................
S. 1090 and S. 1091 (Senator TanBadgen eotsen and

BOwen): Church plans permitted to contisee after 1982 to
provide benefits for employees of churchrelated organiza-
tions ..............................................................................................................................

S. 1092 (Senato Taliadge. Bentsen and Wen): Canges
in les governing tax-shetered annuities for ministers and
lay Mp Ofcho r es ...................................................... (3) (3) (3) (3) (3) (2)

5. 1958 (Senalor Matsunaga) Investment by money pr.
chase pension plan i employers property ......................... (4) (4) (4) (4) (4) (4)

S. 1240 (Senators Long ad Gravel): Empkee Stock Owner.
ship Improvements Act of 1979: 5

Sec. 2. TRASDP investment credit made permanent ................................................................ (a) - 864 - 1,065
Sec. 3. TRASOP wage based credt -...................................................... 1,288 -1,956 -2,781 -4,327 -4,280
Sec. 4. Charitable deductions for certain bequests and

dividends ......... ........................................ ..................... ( ) ( ) ( ) (1)
Sec. Change limitations for extraordinary forfeiture

allocations .................................. (3) (3) (2) (3) (3) (3)
Sec. 9. Wt fimttroo* amendment ............................... (a) (a) (a) (0) (s) (a)
Sec. 11. Tax credit for establishing aRASOP ................... () (3) (3) (3) (3) (2)

Sec. 12. Allow TRASOParticpants to have IRA's -............. 6 -10 -12 -14 -16 -18
Sec. 13. MJw employer to pick up employee's comtrbi.

-on ................................................................................. 19 - 38 - 56 - 83 - 120 - 176
Sec. 14. Tax deferral for TRASOP distributions .................. (3) (2) (2) (3) (3) (2)
Sec. 17. Special requierents for qualified plans -............... 20 -23 -26 -30 -35 -40

Sec. 18 Flexiblebenefits ............................................................. (3) (2) (3) (3) (2) (2)

Total S. 1240 -................................................................ . 45 - 1,359 - 2,050 - 2,908 - 5,362 - 5,519

ra H . - t t ee&Mn on Prite Pens Plans ar =Emloe F,'e 8erefis on Dec. 4 and 5. 1979.
rk cra b m ss hM $5 miirn n w~res rrom Ie ji Pacd on the aoun aowa come doenw .

4 ~S thn = Uri~ndee,4Mloulrdereaes'i to ablty ame indterminate m b Us 14 s her-un polortiu exist for ukahslrat decrase ki Woe yearn
isted have no revenue effect

e ut shoud be a avenuee effect
K item qerst itipton. no Sfiant r"v effect
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INTRODUCTION

The bills discussed in this pamphlet S. 511, S. 989, S. 1089, S. 1090,
S 1091 S 1092, S. 1958, and S. 1240, have been scheduled for a hear-
ing on December 4-5, 1979, by the Subcommittee on Private Pension
Plans and Employee Fringe Benefits of the Senate Committee on
Finance. The bills relate to deferred compensation plans, pension
plans, and employee stock ownership plans. (In addition, the hearing
will cover the provisions of S. 209, other than sections 201-205 which
were covered in a prior subcommittee hearing. S. 209 (the ERISA Im-
provements Act of-1979) has been approved by the Committee on Labor
and Hunfan Resources; and that committee has prepared a summary
and description of the provisions of that bill.)

In connection With this hearing, the staff of the Joint Committee on
Taxation has prepared a description of the bills (other than S. 209).
The first part of the pamphlet is a summary of the bills. This is
followed by a more detailed description of each bill, indicating the
present law treatment, an explanation of what changes each bill would
nmike, and its effective date. (The estimated revenue effects of the bills
will be supplied to the Subcommittee prior to the December 4 hearing.)

(A previous hearing was held on various pension-related tax bills
by the Subcommittee on Private Pension Plans and Employee Fringe
Benefits on April 3, 1979; on S. 75, S. 94, ees 201-205 of S. 209, and
S. 557. These bills related to deductions for individual retirement
savings and the treatment of tax-qualified employee plnns.)
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I. SUMMARY

A. DEFERRED COMPENSATION PLANS

S. 511-Senator Matsunaga

-Treatment of Unfunded Deferred Compensation Plans
Maintained by Tax-Exempt Organizations

The bill would treat unfunded deferred compensation plans of tax-
exempt organizations under the rules presently applicable to unfunded
deferred compensation plans maintained by State and local govern-
ments.

B. PENSION PLANS

1. S. 989--Senator Bentsen

Rollover of Distribution From a Money Purchase Pension Plan

The bill would permit the tax-free rollover of a total distribution
from a money purchase pension plan whether or not the recipient also
receives total distributions from defined benefit plans maintained bythe employer. Betnthe mploer. 2. S. 1089-Senator Bentsen

ERISA Simplification Act of 1979
The bill would reduce paperwork under ERISA by (1) providing

that premiums payable to the Pension Benefit Guaranty Corporation
(PBGC) will be collected by the Internal Revenue Service and that
the report presently sent to the PBGC with the premiums will be
merge wit? a report presently filed with the IRS, and (2) eliminat-
ing the requirement that a summary annual report be furnished to
employees and beneficiaries. Also, the bill would authorize the Secre-
tary of the Treasury to bring a civil action to enforce compliance with
the requirements imposed by the Internal Revenue Code on tax-quali-.
fied plans. Additionally, the bill would require the Treasury and Labor
Departments to prepare a booklet relating to recordkeeping systems
under ERISA and would require the Treasury to publish a booklet
relating to individual retirement accounts.

3. S. 1090 and S. 1091-Senators Talmadge, Bentsen, and Boren

Church Plans Permitted to Continue After 1982 to Provide Bene-
fits for Employees of Organizations Controlled by or Associated
With Churches
Under present law, the church plan rules (including exemption

from post-ERISA tax-qualification standards) are applicable with
respect to coverage of employees of a church-related agency only for
plans in existence on January 1, 1974, and only until January 1, 1983.
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The bill would apply the church plan rules regarding coverage of
employees of church-related agencies to plans not yet in existence on
January 1, 1974, and would remove the December 81, 1982, expiration
date for the rules.

4. S. 1092-Senators Talmadge, Bentsen, and Boren

Changes in Rules Governing Tax-Sheltered Annuities for
Ministers and Lay Employees of Churches

Under present law, certain employees covered by tax-sheltered an-
nuities are permitted special elections to increase employer payments
to the annuities. The bill would extend to church employees the same
limits on excludible employer payments for tax-sheltered annuities
applicable under present law to teachers and certain other employees.
Also, the bill would allow church employees to include service with all
affiliated churches, etc. of the same religious denomination in deter-
mining the limitation on excludible employer payments for a tax-
. helterod annuity.

5. S. 1958--Senator Matsunaga

Investment by Money Purchase Pension Plan in Employer
Real Property

Under present law, a money purchase pension plan not in existence
on September 2, 1974, may not invest more than 10 percent of its
assets in qualifying employer real property. The bill would remove
this limitation and would expand the definition of qualifying employer
real property.

C. EMPLOYEE STOCK OWNERSHIP PLANS

S. 1240--Senators Long and Gravel

Employee Stock Ownership Improvements Act of 1979
The bill would make numerous changes to the rules governing

TRASOPs and ESOPs and other qualified plans. The bill includes
provisions which would:

(1) Make the TRASOP permanent;
(2) Allow a corporation a tax credit based on wages for con-

tributions to a TRASOP as an alternative to an additional
amount of investment tax credit;

(3) Allow a deduction for certain contributions to a TRASOP
or an ESOP by persons other than the employer;

(4) Allow the allocation of extraordinary forfeitures to a par-
ticipant's account inder an ESOP;

(5) Delete the rule of present law which would, after Decem-
ber 31, 1979, require certain defined contribution plans to pass
through to participants the voting rights on closely held stock
allocated to participants accounts;

(6) Allow stock bonus plans to distribute cash subject to the
employee's right to receive stock; and

(7) Give certain small business employers a credit of up to
$5,000 for the cost of establishing an ESOP.
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II. DESCRIPTION OF BILLS
A. DEFERRED COMPENSATION PLANS

S. 511-Senator Matsunaga

Treatment of Unfunded Deferred Compensation Plans
Maintained by Tax-Exempt Organizations

Present law
On February 3, 1978, the Internal Revenue Service published pro-

posed regulations which provided generally that, if under ah unfunded
plan or arrangement (other than a tax-qualified plan), payment. of an
amount of a taxpayer's fixed, basic, or regular compensation is de-
ferred at the taxpayer's individual election to a taxable year later
than that in which the amount would have been payable but for the
election, the deferred amount will be treated as received in the earlier
taxable year. These proposed regulations would have applied to plans
maintained by private businesses, State and local governments, and
tax-exempt organizations. However, the Revenue Act of 1978 pro-
vided that (1) benefits under unfunded deferred compensation plans
maintained by private businesses are to be taxed under the law in
existence before the publication of the proposed regulations and (2)
subject to certain limitations, benefits under State and local govern-
mental (and rural electric cooperative) unfunded deferred compensa-
tion plans meeting certain standards are not to be taxed currently. The
1978 Act contained no provision regarding unfunded deferred com-
pensation plans maintained by tax-exempt organizations (other than
rural electric cooperatives).

Explanation of the bill
The bill would provide that, subject to certain limitations, an amount

deferred under an eligible unfunded deferred compensation plan
maintained by a tax-exempt organization would not be includible in a
participant's gross income until paid or otherwise made available
under the rules applicable to deferred compensation plans of State and
local governments. Under the applicable limitations, the amount which
could be deferred each year generally could not exceed the lesser of
(1) $7,500, or (2).331/3 percent of compensation includible in the
participant's gross income. A plan would be an "eligible" unfunded
deferred compensation plan if it meets the standards applicable under
present law to unfunded deferred compensation plans maintained by
State and local governments.

Effective date
The provisions of the bill would generally be effective for taxable

years beginning after December 31, 1979.

B. PENSION PLANS

1. S. 989--%Senator Bentsen

Rollover of Distribution From a Money Purchase Pension Plan

Present law
An employee who receives a lump sum distribution from a tax-quali-

fied pension, profit-sharing, or stock bonus plan may defer tax on the
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distribution by rolling over the proceeds (net of any employee con-
tributions) within 60 days of receipt (1) to an IRA (an individual
retirement account, annuity, or bond), or (2) to another qualified pen-
sion, etc., plan. The rollover rule also applies to the spouse of an em-
ployee who receives a lump sum distribution on account of the em.
ployee's death. A lump sum distribution from a qualified plan is eligible
.or favorable income tax treatment (e.g., 10-year income-averaging)
if no portion of the distribution is rolled over.

A. ump sum distribution is a distribution of the balance to the
credit of an employee under a qualified pension, etc,, plan, made within
one taxable year of the recipient. Generally, the distribution must have
been made on account of death, separation from service, or the attain-
ment of age 59. If an employer maintains more than one qualified
plan, certain pl]ns are aggregated for the purpose of determining
whether the balance to the credit of an employee has been distributed.
Under the aWregation rules. all pension plans (defined benefit and
money purchase) maintained by the.employer are treated as a single
plan, all profit-sharin plans maintained by the employer are treated
as a single plan, and all stock bonus plans maintained by the employer
are treated as a single plan.

Explanation of the bill
The bill 'would allow an employee who receives a total distribution

from a money purchase pension plan to roll over the distribution to
an IRA or to another qualified plan where the employer also main-
tains a defined benefit pension plan covering the employee and a total
distribution is not made from the defined benefit plan in th- same tax-
able year. The bill would also apply to the spouse of an employee if the
spouse receives such a total distribution on account of the employee's
death.

If the recipient rolls over a total distribution from a money pur-
chase pension plan under the bill and, in a subsequent taxable year,
receives a total distribution from another oialified pension plan main-
tained by the employer, the later plan distribution could be rolled over
tax-free but would not otherwise be eligible for the favorable income
tax treatment accorded lump sum distributions.

Effective date
The provisions of the bill would apply for taxable years beginning

after Dimber 81, 1974.

2. S. 1089-Senator Bentsen

ERISA Simplification Act of 1979

Present law
Present law requires that sponsors or administrators of pension bene-

fit plans file information annually for use by the Internal Revenue
Service, the Department of Labor and, in the case of plans covered by
termination insurance, the Pension Benefit Guaranty Corporation
(PBGC). Generally, the annual reporting requirements for plans have
been consolidated so that a single annual filing with the Internal Reve-
nue Service satisfies all annual filing requirements imposed on pension
benefit plans. In the case of defined benefit pension plans subject to the
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termination insurance provisions of the Employee Retirement Income
Security Act of 1974 (ERISA), however, a separate annual filing Is
required in connection with the payment of insurance premiums to the
PBGO (premium payments are required to be accompanied by Form
PB GC-1 filed annually with the PBGC). Form PBGC-I is generally
required to be filed (and premium payments art due) within 7 months
after the close of the plan year.

In addition, an employer who claims a deduction for a contribution
to a pension benefit plan is required to provide certain information to
the Internal Revenue Service on the income tax return or information
return for the taxable year for which the contribution is made.

Under present law, within 210 days after the close of a plan year.
plan participants are to be furnished by the plan with a summary
annual report of the plan. The summary annual report includes in-
formation relating to the assets and liabilities of a plan, receipt and
disbursements, and certain transactions.

Under present law, if the Internal Revenue Service determines that
a pension, profit-sharing, or stock bonus plan does not meet the require-
ments for tnx-qualification under the Internal Revenue Code, the Serv-
ice treats the plan as nonqualified. This treatment may result in ad-
verse tax consequences for employees and beneficiaries (benefits may
become taxable before they are distributed or made available to em-
ployees and beneficiaries), employers (deductions for employer con-
tributions may be disallowed), and a trust under the plan (the trust
may not be tax-exempt). In addition, Penalty excise taxes are imposed
by the Code, and administered by the Internal Revenue Service, where
employers fail to meet the funding standard of ERISA and where self-
dealers engage in transactions prohibited by ERTSA. Also, the Code
provides penalty excise taxes where excess contributions are made to
an H.R. 10 plan or an IRA (an individual retirement account or an-
nuity, or a retirement bond). Further. the Code provides for civil pen-
alties where specified reporting requirements are not met. The Code
also provides for criminal penalties for certain willful failures to make
a return, to keep records, or to supply information.

In addition to the penalties and tax sanctions provided by the Code
with respect to pension, etc.. Plans, ERISA provides that the Depart-
ment of Labor, and plan Participants. beneficiaries. and fiduciaries can
bring civil actions to enforce specified ERISA requirements or enioin
designated violations of the Act. In addition, the Department of Labor
(and in some circumstances the Internal Revenue Service) may inter-

vene in certain civil suits brought by plan participants, beneficiaries,
or fiduciaries.

In addition to administering, the termination insurance program,
the PRGC is directed by ERISA to provide advice and assistance to
individuals with respect to evalutinz the economic desirability of
establishing. IRAs and the desirability of using tax-free rollover wvith
respect to lump sum distributions from pension plans.

Explanation of the bill
Under the bill. the Secretary of the Treasury. rather than the

PBGC. would collect premiums uider the termination insurance pro-
gram. The report presently required to accompany premium payments
by a plan (PBGC-1) would be merged with the animal report filed
by the Internal Revenue &rvice. Under the bill, pret;,ium collections
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would be deposited in the pension benefit guaranty funds for use under
the termination insurance program. The. bill would also permit tax-
payers to file forms required by ERISA at the Same time the annual
income tax return is required to be filed.

The bill would eliminate the requirement that plan participants and
beneficiaries be furnished with a copy of a summary annual report of
the plan. Under the bill, plan administrators would post at the work
place of employees, a notice which would include a brief description
of the financial status of the plan, a copy of the latest summary plan
description, identification of a company official who can provide addi-
tional information about the plan, and a statement explaining an
employee's rights under the plan.

Wonder the bill, the Secretary of the Treasury and the Secretary of
Labor would be directed to publish a booklet to assist plan sponsors
(particularly smaller businesses) in developing or revising record-
keeping systems in order to simplify compliance with ERISA. In
addition, the Secretary of the Treasury would be required to publish
a booklet for taxpayers summarizing rules for IRAs.

The bill also would authorize the Secretary of the Treasury to bring
a civil action to enforce compliance by a plan or trust with the stand-
ards of the Internal Revenue Code with respect to tax-qualified plans.

Effective date
The provisions of the bill would be effective for taxable years begin-

ning after December 31,1979.

3. S. 1090 and S. 1091-Senators Talmadge, Bentsen and Boren

Church Plans Permitted to Continue After 1982 to Provide Bene-
fits for Employees of Organizations Controlled by or Asso-
ciated with Churches

Present law
Under present law, the standards provided by the labor law provi-

sions of ERISA generally do not apply to the pension plan of a
church for its employees. Church plans are also generally exempt from
the tax qualification standards which correspond to the labor standards.

Under present law, a church plan may cover employees of a tax-
exempt agency related to a church only if the plan was in existence on
January 1, 1974. For taxable years beginning after December 31, 1982,
a church plan no longer will be able to cover such employees.

Explanation of the bill
The bill would permit a church plan to cover employees of a tax-

exempt agency controlled by or affiliated with a church or a conven-
tion or association of churches. This would include ministers and other
clerical employees as well as lay employees of the church agency.
Thus, for plans in existence on January 1, 197 4, present law would be
continued after December 31, 1982, and for other plans present law
would be modified. Also, the bill would provide a period of time dur-
ing which a plan intended to qualify as a church plan but failing to
do so could be amended to so qualify without penalty.

Effective date
The provisions of the bill would be effective as of January 1, 1974.
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4. S. 1092--Senators Talmadge, Bentsen and Boren

Changes in Rules Governing Tax-Sheltered Annuities for
Ministers and Lay Employees of Churches

Present law
Under present law, employers which are tax-exempt organizations

and public schools may make payments on behalf of their employees
to purchase tax-sheltered annuities (see. 403(b)). The amount paid
by the employer for a tax-sheltered annuity is excluded from an em-
liloyee's gross income to the extent that it does not exceed 20 percent
of the employee's includible compensation times the number of the
employee's years of service, and is reduced by amounts already con-
tributed by the employer to the annuity. In computing the amount
excludible from an employee's gross income, service with the con-
tributing employer and payments by that employer are taken into
account. In'addition, the payments are subject to the limitations on
contributions and benefits generally applicable to qualified retirement
plans (see. 415). Certain special elections (1) to increase these limita-
tions on payments for tax-sheltered annuities, or (2) to increase the
amount of the tax-sheltered annuity payments excludible from gross
income, apply to employees of educational institutions, hospitals, and
home health service agencies.

Explanation of the bil
The bill would provide that, with respect to a minister or lay

employee of a church (or convention or association of churches), all
years of service with the church, etc., and all contributions to tax-
sheltered annuities by the church, etc., would be ag ted for pur-
poses of determining the contribution to a tax-shelte annuity ex-
cludible from gross income. In addition, the special elections (1) to
increase the limitation on payments for tax-sheltered annuities, or
(2) to increase the amount of the tax-sheltered annuity payments
excludible from gross income, would apply to ministers and lay em-
ployees of a church, etc. Also, the annual limitation on contribu-
tions and for any employee eligible for the special elections -would be
at least $10,000, and would be adjusted for future cost-of-living
increases.

Effective date
The provisions of the bill would be effective for taxable years begin-

ning after December 31, 1977.

5. S. 1958-Senator Matsunaga

Investment by Money Purchase Pension Plan in
Employer Real Property

Present law
Under ERISA a money purchase pension plan is not permitted to

invest in employer real property other than qualifying employer real
property and may not invest more than 10 percent of its assets in
qualifying employer real property. This percentage limitation does not
apply to a plan which on September 2, 1974, invested primarily in
employer securities. For employer real property to constitute qualify-
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ngemployer real property, it must generally consist of several parcels
of leased real property which are geographically dispersed and are
suitable for more than one use.

Explanation of the bill
The bill would generally permit money purchase pension plans to

invest in qualifying employer real property without regard to any per.
centage limitation. In addition, the definition of qualifying employer
real property would be expanded (1) to include a single parcel of ral
property meeting certain specified requirements and (2) to consider
multiple parcels of real property as geographically dispersed although
they are located within a single State.

Effective date
The provision of the bill would be effective on its date of enactment.

C EMPLOYEE STOCK OWNERSHIP PLANS

S. 1240--Senators Long and Gravel

Employee Stock Ownership Improvements Act of 1979

1. Tax credit employee stock ownership plan (TRASOP) made
permanent (sec. 2 of the bill and sec. 46(a) (2) (E) of the Code)

Present law
Under present law, the provisions of the Code which allow a tax

credit to a corporate employer for amounts contributed to a TRASOP
(an employee stock ownership plan funded with an additional percent-
age of investment tax credit) will expire on December 31, 1983.

Explanation of the proviSion
Under the bill, the tax credit available to an employer for contribu-

tions to a TRASOP would be made permanent.
Effective date

The provision would be effective for periods beginning after Decem-
ber 31,1979.
2. Credit for establishing TRASOP (see. 3 of the bill and new

see. 44D of the Code)
Present law

Under present law, a corporate employer is entitled to an additional
percentage point of investment tax credit (i.e., 11 percent rather than
10 percent) if it contributes an amount equal to the additional credit
to a TRASOP. In addition to the 1 percent credit, up to i percent of
extra investment tax credit is allowed where an employer contributes
the extra credit amount to the TRASOP and the employer's extra
contribution is matched by employee contributions.

I I Explanation of provision
Under the bill, a corporate employer maintaining a TRASOP, could

elect to take a tax credit for a contribution to the-TRASOP based on
a percentage of payroll in lieu of an additional percentage of invest-
ment tax credit. This wage base credit would be nonrefundable and
could not exceed 1 percent of the aggregate participants' compensation
of a plan participant for the year.
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Effective date
The rovision would be effective for taxable years beginning after

December,81, 1980.
3. Deduction of certain TRASOP and ESOP contributions, be-

quests, etc. (se. 4 of the bill and sees. 404 and 409A of theCode)

Presnt law
Under present law, a corporation is not entitled to deductions for

dividends paid to shareholders.
Under present law a corporate employer is allowed, within certain

limits, a deduction for contributions to certain tax-qualified plans;
however, no person other than the employer is allowed a deduction for
such a contribution.

Explanation of provision
Under the bill a corporation would be entitled to a deduction for

dividends paid during the taxable year on employer securities held
by a TRA OP or by an employee stock owner ship plan (ESOP),
provided that the dividend received by the plan is tribute to the
employees participatig in the plan not later than 60 days after the
end of the plan year in which it is received.

Under the bill, an individual could make a contribution or bequest
of employer securities to a TRASOP or to an ESOP, and such con-
tribution could qualify as a charitable contribution and would be
deductible by the individual (within the normal limits on the deducti-
bility of charitable contributions). To qualify as a charitable contri-
bution under this provision, the contribution or bequest of employer
securities to a TRASOP or n ESOP could not be allocated under the
plan for the benefit of the donor, any person related to the donor, or
any person who owns more than 25 percent in value of any class of
outstanding employer securitie& The TRASOP or ESOP would spec-
ifically have to provide for the acceptance of such contributions and
bequest.

Effective date
The provisions would be effective for taxable years beginning after

December 81, 1979.
4. Exception from section 415 limitations for extraordinary for-

feiture allocations (see. 5 of the bill and sec. 415(c)(6) of
the Code)

Present law
Under present law, contributions and other additions (including

forfeitures) to a participant's account under a qualified defined contri-
tbution plan generally cannot exceed the lesser of $25,000 (adjusted
annually for inflation since 1974) or 25 percent of the participant's
compensation. In 'the case of certain ESOPs or TRASOPs, the dollar
limit is doubled.

Explanation of provtslon
Under the bill, the limitation on contributions and other additions

to a participant's account under an ESOP would be increased if
extraordinary forfeitures under the plan (as determined under regu-
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lations)1 when combined with the employer contributions necessary
to permit the plan to amortize a loan exceeded thepresent-law limita-
tion on contributions and other additions on behalf of a participant.

Effective date
The provision would be effective for taxable years beginning after

December 31, 1979.
5. Limitation on stock distributions (sec. 6 of the bill and see.

409A(h) of the Code)
Present law

Under present law, a participant in either a TRASOP or an ESOP
must have the right to demand that benefits be distributed in the form
of employer securities.

Explanation of provision
The bill would create an exception to the present-law rule that a

participant entitled to a distribution from a TRASOP or an ESOP
must have the right to demand the distribution in the form of em-
ployer securities. Under the bill, a TRASOP or an ESOP could not
be required to distribute employer securities to a participant entitled
to a distribution if the charter or by-laws of the employer (1) restricted
ownership of employer securities to present employees of the employer
or to qualified plans, and (2) required an employee to resell such
securities upon termination of service.

Effective date
The provision would be effective for taxable years beginning after

December 31, 1979.
6. Voting rights (see. 7 of the bill and sec. 401(a)(22) of the Code)

Present law
Under present law, a tax-qualified defined contribution plan is re-

quired to pass through voting rights on employer securities to plan
participants with respect to major corporate issues in certain circum-
stances. The vote pass-through applies if (1) the employer which estab-
lished the plan does not have a class of publicly traded stock, (2) the
plan acquired employer securities after December 31 1979, and (3)
after the acquisition more than 10 percent of the plan's assets are
employer securities.

Explanation of provision
The bill would delete the provision of present law which, after De-

cember 31, 1979, would require certain contribution plans which hold
more than 10 percent of its assets in employer securities to pass through
voting rights to participants on major corporate issues.

Effective date
The provision would be effective for taxable years beginning after

December 81, 1979.
7. Cash distribution option and @ut option for stock bonus plans

(sec. 8 of the bill and new sec. 401(a)(22) of the Code)
Present law

Under present law, stock bonus plans must generally distribute stock
to participants entitled to a distribution. A TRASOP or an ESOP
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which is a stock bonus plan, however, may distribute cash subject to
&participant's riht to demand that benefits be distributed i the formof employer securities. -"

Explanation of provision
The bill would permit; a stoci bonus plan to distribute cash to a

participant entitled to a distribution subject to the partici ant's right
to demand that benefits be distributeA in the form oIstock.f the stock
is not readily tradable on an established market, the participant would
have the right to require the employer to repurchase the stock.

Effective date
The provision would be effective for taxable years beginning aftes

December 81, 1979. ,
8. Availability of additional percentage for TRASOPs (see. 9 of

the bill and see. 46(f) of the Code)
Present law

Under present law, a corporat;-on is allowed an additional invest.
ment tax credit of up to one and one-half percent if the co oration
makes contributions in that amount to a TRASOP. However, the
credit is not available to public utilities if the agencies which regulate
them do not comply with normalization rules concerning the credit.

Exjianation of provision
The bill would make a technical change to the provision cf present

law which allows a public utility an investment tax credit of up to one
and one-half percent if the utility makes a contribution equal to the
amount of additional investment tax credit to a TRASOP and if there
is compliance with certain normalization rules concerning the credit.

Effective date
The provision would be effective for taxable years beginning after

December 81,1979.
9. Special limitation for employee stock ownership plans (se.

10 of the bill and see. 415(c)(6)(A) of the Code)
Present law

Under present law, the dollar limitation on contributions with re-
spect to a participant in a TRASOP or in an ESOP may be increased,
provided certain requirements with respect to allocations are met. The
amount of increase is the lesser of (1) the existing limitation on con-
tributions or other additions to a participant's account, or (2) the
amount of employer securities contributed to the employee stock own-
ership plan.

Explanation of provision
Under the bill, the increase in the contribution limitation for

TRASOPs or ESOPs (provided certain requirements are met with
respect to allocations under the plan) would be the lesser of (1) the
existing limitation on contributions or other additions to a partici-
pant's account, or (2) the amount of employer securities allocated to
a participant's account (rather than securities contributed to the plan).

Effective date
The p'ovtision would be effective for taxable years beginning after

Deemi~ber 31,1979.
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10. Tax credit for the establishment of ESOPs by small employ-
ers (sec. 11 of the bill and new sec. 44E of the Code)
Present law

Under present law, generally an employer would be allowed a de-
duction for the cost of establishing an ESOP.

Explanation of provision
Under the bill, a small business employer which established an

ESOP would be allowed a credit against its Federal income tax in an
amount equal to the lesser of $5,000 or the actual cost of establishing
the plan. A small business employer is defined as an employer which
had a monthly average of not more than 100 employees during the tax-
able year immediately preceding the taxable year for which the ESOP
is established.

Effective date
The provision would be effective for taxable years beginning after

December 31, 1980.
11. Retirement savings by TRASOP participants (sec. 12 of the

bill and see. 219(c)(4) of the Code)
Present law

Under present law, an employee who is an active participant in a
tax-qualified plan during a year is not eligible to make deductible con-
tributions to an IRA (individual retirement account, individual re-
tirement annuity, or retirement bond. Therefore, if an employee is an
active participant in a TRASOP during a year, such employee is
ineligible for an IRA.

Explanation of provision
Under the bill, an individual who is an active participant in a

TRASOP would not be precluded from making deductible contribu-
tions to an IRA solely because of participation in the TRASOP.

Effective date
The provision would be effective for taxable years beginning after

December 31, 1979.
12. Making of qualified matching employee contributions to

TRASOPs (see. 13 of the bill and sec. 48(n) and new see.
404(J) of the Code)
Present law

Under present law, a corporate employer is entitled to an addi-
tional -percentage point of investment tax credit (i.e., 11 percent rather
than 10 percent) if it contributes an amount equal to the additional
credit to a TRASOP. In addition up to 1h percent of extra investment
tax credit is allowed where an employer contributes the extra amount
to the TRASOP and the employer's extra contribution is matched by
employee contributions.

Explanation of provision
Under the bill, an employer would be allowed to contribute both the

matching employer and employee contributions to a TRASOP. If the
employer made both matching employer and employee contributions,
the employer would be allowed a deduction for the- amount of the
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matching employee contributions in addition to the additional 1h per-
cent of extra investment tax credit for the amount of the matching
employer contributions.

Effective date
The provision would be effective for taxable years beginning after

December 81,1979.
13. Special provisions for small distributions from TRASOPs

(sec. 14 of the bill and mee. 402(a) of the Codf)
Present law

Under present law, if employer securities are distributed in a lump
sum distribution from a taxqualified plan the basis of the securities
(i.e., the value of the securities when contorted to or acquired by the
plan) is includible in income by the recipient in the year of the distri-
bution. The net unrealized appreciation on the employer securities is
rot taxed until the securities are sold or exchanged.

Explanation of provision
Under the bill, if employer securities are distributed in a lump sum

'distribution from a TRASOP, and if the participant from whose ac-
count the distribution is made was a participant in the plan for at least
three years, then the lesser of $5,000 or the basis in the employer secu-
rities would be excluded from the recipient's gross income.

Effective date
The provision would be effective for taxable years beginning after

December 31, 1979.
14. Use of nonvoting stock in TRASOPs and ESOPs (see. 15 of the

bill and see. 409A(l) of the Code)
Present law

Under present law, the only type of closely held employer security
which can be contributed to a TRASOP or an ESOP is common stock
issued by the employer having a combination of voting power and
dividend rights equal to or in excess of the class of common stock of
the employer having the greatest voting power and the class of stock
of the employer having the greatest dividend rights.

Explanation of provision
The bill would permit another type of closely held emplover secu-

rity to be contributed to a TRASOP or an ESOP. A TRASOP or an
ESOP could acquire nonvoting common stock of a closely held em-
ployer if (1) the stock was acquired from a shareholder, but not from
the corporation, and (2) the stock was held by shareholders for at
least 24 months prior to the acquisition by the TRASOP or the ESOP.

Effective date
The provision would be effective for taxable years beginning after

December 81, 1979.
15. Valuation of employer securities In TRASOPs (see. 16 of the

bill and see. 48(n)(6) (B)(i) of the Code)
Present law

Under present law, the value of employer securities listed on a na-
tional exchange which are contributed to a TRASOP is the averse of
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closing prices for such securities for the 20 consecutive trading days
immediately preceding the due date for filing the employer's tax return
for the year (including extensions).

Explanation of provision
Under the bill, the value of employer securities listed on a national

exchange contributed to a TRASOP would be the average of the clos-
ing prices of sucti securities for the 20 consecutive trading days im-
mediately preceding the date of contribution to the plan.

Effective date
The provision would be effective for taxable years beginning after

December 31, 1979.
16. Special requirements for qualified plans

Present law
Under present law, an employer is generally allowed a deduction

for profit-sharing or stock bonus plan contributions which do not
exceed 15 percent of the compensation of all employees under the profit-
sharing or stock bonus plan. If the contributions are made to two or
more profit-sharing or stock bonus trusts, such trusts will be looked at
as one trust for the purpose of applying the limitation on contributions.

Under present law, if a quahfied plan (i.e., HR. 10 plan) provides
for contributions or benefits for an employee who is considered to be an
"owner-employee," the assets of such plan must be held by a bank, an
insured credit union, or other approved trustee, or invested in an insur-
ance contract. An owner-employee is an individual who owns the entire
interest in an unincorporated trade or business or in the case of a part-
nership who has more than a 10 percent interest in the partnership.
Under present law, if this plan is later merged into or transfers assets
to a plan which does not cover an owner-employee the plan receiving
assets from the restricted plan is also required to have as its trustee a
bank, etc.

Explanation of provision
Under the bill, an employer generally would be allowed a deduction

for contributions to one or more profit-sharing plans and one or more
stock bonus plans which does not exceed 25 percent of the compensation
of employees under the plans.

Under the bill, if a qualified plan which provides contributions or
benefits for a person who is an owner-employee is merged into or
transfers assets to a qualified plan which does not cover an owner-
employee, the plan receiving assets from the restricted plan would not
be required to have a bank or other independent trustee as its trustee.

Effective date
The provision would be effective for taxable years beginning after

December 31, 1979.
17. Flexible benefit

Present law
Under present law, a cafeteria plan is an employee benefit plan under

which a participant may choose between taxable benefits and one or
more nontaxable welfare benefits. Such plans are not permitted to
provide deferred compensation.
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Explanation of the proveon
The bill would permit a cafeteria plan to provide deferred com-

pentation imader the rules applicable to cash or deferred profit.sh"ring
and stock bonus plans.

Effective date
The provision would be effective for taxable years beginning after

December 31, 1979.

OPENING STATEMENT OF HON. SPARK M. MATSUNAGA, ON VARIOUS PENSION BIzu"

Mr. Chairman, I would like to express my sincere gratitude to you for holding
these hearings, despite your busy schedule and your deep concern with the Crude
Oil Windfall Profits Tax Bill now before the Senate. Senators, including myself,
whose bills are the subject of these hearings are indebted to you, Mr. Chairman, for
this opportunity to solicit public testimony.

By enactment in 1974 of the Employee Retirement Income Security Act, common-
ly referred to as ERISA, Congress intended to resolve numerous problems in the
pension area. However, ERISA has failed to resolve some of the issues it was
intended to meet, and the legislation itself has raised various difficulties.

Witnesses testifying before this Subcommittee will no doubt address themselves to
these issues. Of particular concern to me, as a Senator from Hawaii, are (1) ERISA's
preemption of Hawaii's health insurance law and (2) ERISA's prohibition of invest-
ment in employer-occupied real property by profit sharing plans. With reference to
my first concern, together with my colleague from Hawaii, Senator Inouye, and an
official delegation representing the State of Hawaii and the Hawaii State Feder-
ation of Labor, AFL-CIO, I testified at a joint hearing of the Committees of Labor
and Human Resources and Finance in August 1978 in strong support of legislation
to exempt the Hawaii Prepaid Health Care Act of 1974 from the preemption
provisions of the Employee Retirement Income Security Act of 1974.

As introduced by Senator Williams and Senator Javits and as ordered reported by
the Committee on Labor and Human Resources, section 155 of S. 209, the ERISA
Improvements Act of 1979, provides the requested exemption for the Hawaii Pre-
paid Health Care Act. However, there are significant differences in the scope of the
provision as it was introduced and as it was reported by the Labor and Human
Resources Committee.

Earlier this year, before the Labor and Human Resources Committee, the Depart-
ment of Labor testified in support of a narrow experimental exemption only for
Hawaii. Such an exemption would be similar to the provision included In S. 209 as It
was introduced. This provision would specifically exempt the Hawaii Prepaid Health
Care Act from ERISA and establish the Hawaii Act as a national standard for any
subsequent exemptions from ERISA for any other State which will have enacted
mandatory, comprehensive, employer-based health insurance laws.

During its markup session on the legislation, the Labor and Human Resources
Committee elected to broaden section 155 to permit virtually any State health
insurance law to qualify for an exemption under ERISA.

I am supportive of both versions of section 165, since either version would clarify
a serious legal ambiguity concerning the preemption authority of ERISA which
prompted Standard Oil Company of California to file suit against the State of
Hawaii.

In November 1977, the Federal District Court in California ruled against the
State of Hawaii in this suit and cited the need for specific exemption authority
under ERISA for State health insurance laws, such as the Hawaii Prepaid Health
Care Act. The court decision is currently under appeal by the State. Oficial repre-
sentatives from the State of Hawaii are here a to testify in support of the
health insurance exemption provision in S. 209 and to provide the Subcommittee on
Private Pensions and Employee Fringe Benefits with a status report on the State's
appeal of the Federal District Court decision.

In my second area of concern, ERISA's prohibition of investment in employer real
property by profit-sharing plans, has also proven very troublesome. The State of
Hawaii has less than one million people, but it has about 1,000 profit-sharing plans.
These plans allow workers to share in the success of their employer's business,
which in turn creates an identity of interest with the employer. The result is a more
productive workforce.
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Because land is such a scarce and precious commodity in Hawaii, to provide an
even greater incentive to its employee-members, many of Hawaii's profit-sharing
plans had invested in employer-owned real property, prior to enactment of ERISA.
Ownership of land, especially of the workers own workplace, had created an observ-
able sense of pride and selfworth. Moreover, the rapid increase in real estate
appreciation, compared with the sad performance of other equity investments, had
proven the wisdom of investing in real estate.

However, ERISA now forbids investment in employer-occupied real property,
unless the employee plan invests in multiple parcels, geographically dispersed.
Profit sharing plans in Hawaii are modest. Most of the affected plans have but one
parcel of real estate. They have sought administrative exemption from this prohibi-
tion, but have been unsuccessful in getting relief from the Department of Labor,
which refused to acknowledge the simple reality that ownership of multiple parcels
must first begin with one. Furthermore, initial investments in employer-occupied
real property have proven profitable for the workers, since employers in past cases
in Hawaii have sold real estate at terms very favorable to profit-sharing plans. Yet,
the rules promulgated to implement ERISA now prohibit this type of transaction.

Ironically, ERISA permits employee plans to buy employer stocks. The logic of
permitting an employee plan to own employer stocks and not employer assets-in
this case, land-escapes me. In the light of the constant flux in stock prices, and the
smallness of many employers' businesses, without a ready market for their stocks, I
believe that ownership of land is a safer and better investment for employee plans.
My bill, S. 1958, was introduced in recognition of this reality.

Finally, I would like to discuss the problems addressed by S. 511, a bill which I
introduced earlier this year.

Since 1960, the Treasury had sanctioned deferred compensation plans under its
administrative interpretation of the constructive receipt and cash equivalency doc-
trines. However, the Treasury subsequently viewed the growing use of deferred
compensation arrangements as undermining effective tax administration. In a letter
to Finance Committee Chairman, Russell Long, dated May 4, 1977, then Treasury
Secretary Michael Blumenthal noted the use of such plans even when employees
were apparently in constructive receipt of compensation. Secretary Blumenthal also
noted that State and local govenments and tax exempt organizations could establish
such plans for their workers without meeting the nondiscrimination rules and the
contribution limitation imposed by ERISA for qualified pension plans.

The Treasury sought to change its administrative practices by issuing proposed
regulations on February 3, 1978. The regulations would have subjected deferred
amounts to current taxation. The proposed regulations alarmed many employers
who utilized these deferred compensation arrangements.

In an effort to reach a suitable legislative compromise the Congress enacted
Section 457 of the Code. This provision permits continued deferral of compensation
for State and local government workers, subject to a percentage limitation and set
dollar maximum. The Revenue Act of 1978 also retained the unfunded deferred
compensation plan for private, taxable entities.

The Revenue Act of 1978 partially resolved the controversy. However, it made no
provision for unfunded deferred compensation arrangements for tax exempt organi-
zations. Section 132 of the Revenue Act expressly allows the prior rulings, regula-
tions, and case law, to apply only for employers other than a state and other than
an exempt organization. This action thus excluded the programs of numerous
exempt organizations.

In the light of last year's action, we must approach this issue from a practical
viewpoint. We can pass legislation authorizing exempt organization deferred com-
pensation arrangements, covering most situations and most individuals, or we can
leave these organizations stymied in their effort to establish legal deferred arrange-
ments. My bill, S. 511, would place tax exempt organizations under the same
provision for State and local governments; it would answer the needs of most
organizations and allow them to cover most of their peoples' needs.

I am anxious to hear the views of the witnesses on these and other issues.
Again, let me express my gratitude for the Chairman's efforts in convening these

hearings.

Senator WILLIAMS. Of course, I am very, very pleased that I am
here at the same time with Senator Javits who, with you, Mr.
Chairman, myself, and others, been a partner in these employee
benefit plan matters for a long time.
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We are encouraged by these hearings, Mr. Chairman, and Sena-
tor Matsunaga. We appreciate your initiative in getting the legisla-
tive effort underway in this committee as regards the pension bills
that are before you.

The ERISA improvements act, S. 209, as amended and approved
by the Committee on Labor and Human Resources, I suggest is
balanced legislation intended to achieve five major goals. I would
like to summarize these briefly, if I could.

First, S. 209 will stimulate more private sector retirement
income arrangements. It contains incentives for employers to estab-
lish tax-qualified plans and enhances employer-sponsored plans by
permitting limited deductions for contributions made to those plans
or IRA's by covered employees.

Also the "special master plan" concept in title III builds upon an
already established administrative practice to provide a way for
employers to adopt and maintain sound plans yet avoid most of the
burdens normally associated with ERISA's reporting, disclosure,
and fiduciary rules.

Second, the bill provides greater assurances that employees who
are covered by plans will actually receive retirement income. Al-
though our oversight and review of operations under ERISA over
the past 5 years did not indicate a need for major, conceptual
change, we did identify certain provisions which, in our judgment,
do not fully reflect the policy goals we sought to reach in 1974.
These have to do with supplemental pension payments, joint and
survivor annuities, offsets of pensions by workers' compensation
payments, and misrepresentation.

Third, the "Improvements Act" makes a number of changes in-
tended to clarify the law, simplify compliance and reduce paper-
work and red tape. These amendments will be helpful to all plans
but will be of particular value for small plans and multiemployer
plans-two groups which have had special difficulty in adjusting to
ERISA's rules. In this regard, we heard testimony a few weeks ago
on your simplification bill, S. 1089. I believe the basic similarity of
intent between that bill and portions of our bill can provide a
foundation upon which further and more comprehensive legislative
progress may be based.

Fourth, S. 209 makes several adjustments in the relationship
between ERISA and other Federal and State laws. Our oversight
during the past 2 years has highlighted several problems which
arise under ERISA's sweeping preemption rules. In terms of policy,
the most difficult problem concerns state health care laws. After
thorough deliberation, we concluded that the policy of Federal
uniformity which supports ERISA's sweeping preemption-weak-
ened as it is by the lack of substantive Federal law requirements
respecting health care benefits-cannot justify the abrogation of
State laws which mandate or regulate substantive aspects of em-
ployer sponsored health care plans.

Fifth, the bill seeks to streamline administration and enforce-
ment by combining the ERISA-related functions of the Labor De-
partment, IRS, and PBGC in a single agency which will have no
responsibility other than the faithful execution of the provisions of
ERISA and pertinent parts of the tax code. Without underestimat-
ing the difficulties of creating a new agency, we nevertheless be-
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lieve consolidation to be preferable to a con inuation of the present
arrangement.

Looking to the future, it is our view that the increasing magni-
tude and urgency of the issues surrounding retirement income is
inevitable, and that those issues merit the focused consideration
and resolution which can only be provided by a single executive
branch focal point. Regarding whether the single agency proposal
in our bill would necessitate any change in congressional oversight
and legislative responsibility, let me say that I see no reason to
change the present responsibilities of the Tax and Labor Commit-
tees.

Mr. Chairman, I appreciate this opportunity to testify in support
of S. 209 and commend your continuing efforts in this important
field. I know I speak for all the members of the Labor Committee
in saying that I look forward to our joint progress during the next
session.

Senator BENTSEN. Thank you very much, Senator.
I think you two Senators have really set a unique and excellent

example of bipartisan support and leadership on this issue.
[The prepared statement of Senator Williams follows:]

REMARKS or HARRISON A. WIWLAMS, JR., CHAIRMAN, COMMITrrEE ON LABOR AND
HUMAN RFEOURCES

The ERISA Improvements Act, as amended and approved by the Committee on
Labor and Human Resources, is balanced legislation intended to achieve live major
goals.

First, S. 209 will stimulate more private sector retirement income arrangements.
It contains incentives for employers to establish tax-qualified plans and enhances
employer-sponsored plans by permitting limited deductions for contributions made
to those plans or IRAs by covered employees. The "special master plan" concept in
title III builds upon an already established administrative practice to provide a way
for employers to adopt and maintain sound plans, yet avoid most of the burdens
normally associated with ERISA's reporting, disclosure, and fiduciary rules.

Second, the bill provides greater assurances that employees who are covered by
plans will actually receive retirement income. Although our oversight and review of
operations under ERISA over the past five years did not indicate a need for major,
conceptual change, we did identify certain provisions which, in our judgement, do
not fully reflect the policy goals we sought to reach in 1974. These have to do with
supplemental pension payments, joint and survivor annuities, offsets of pensions by
workers' compensation payments, and misrepresentation.

Third, the Imp~rovements Act makes a number of changes intended to clarify the
law, simplify compliance, and reduce paperwork and red tape. These amendments
will be helpful to all plans but will be of particular value for small plans and
multiemployer p lana-two groups which have had special difficulty in adjusting to
ERISA's rules. In this regard, we heard testimony a Jew weeks ago on your simplifi-
cation bill, S. 1089. 1 believe the basic similarity of intent between that bill and

rtions of our bill can provide a foundation upon which further and more compre-
ensive legislative progress may be based.
Fourth, S. 209 makes several adjustments in the relationship between ERISA and

other Federal and state laws. Our oversight durinF the past two years has highlight.
ed several problems which arise under ERISA ' sweeping preemption rules. In
terms of policy, the most difficult problem concerns state health care laws. After
thorough deliberation, we concluded that the policy of Federal uniformity which
supports ERISA's sweeping preemption-weakened as it is by the lack of substan-
tive Federal law requirements respecting health care benefits--cannot justify the
abrogation of state laws which mandate or regulate substantive aspects of employer-
sponsored health care plans.

Fifth, the bill seeks to streamline administration and enforcement by combining
the ERISA-related functions of the Labor Department, IRS, and PBC in a single
agency which will hve no responsibility other than the faithful execution of the
provisions of ERISA and pertinent parts of the tax code. Without underestimating
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the difficulties of creating a new agency, we nevertheless believe consolidation to be
preferable to a continuation of the present arrangement.

Looking to the future, it is our view that the increasing magnitude and urgency of
the issues surrounding retirement income is inevitable, and that those issues merit
the focused consideration and resolution which can only be provided by a single
executive branch focal point, Regarding whether the single agency proposal in our
bill would necessitate any change in Congressional oversight and legislative respon-
sibility, let me say that Isee no reason to change the present responsibilities of the
Tax and Labor Committees.

Mr. Chairman, I appreciate this opportunity to testify In support of S. 209 and
commend your continuing efforts in this important field. I know I speak for all the
members of the Labor Committee in saying that I look forward to our joint progress
during the next session.

Senator BgNEEN. I would like to now call on Senator Javits for
any comments.

STATEMENT OF HON. JACOB JAVITS, A U.S. SENATOR FROM
THE STATE OF NEW YORK

Senator JAvITs. Thank you very much, Mr. Chairman.
I ask unanimous consent that my statement be made a part of

the record.
Senator BENTSEN. Without objection.
Senator JAvrrs. Mr. Chairman, I will not duplicate anything that

has been said except for one thing. I was here when the original
ERISA bill came out of the Finance Committee absolutely stripped
naked. There was nothing in it.

Both Senator Williams and I were deeply mortified, and we
fought on and then you came along Mr. Chairman. I have said this
before, and I would like to say it again, and to say it publicly; you
were our savior on the Finance Committee. Without you, as assist-
ed by Senator Nelson, there never would have been an ERISA.

Those are big words, but I would like you to know, Mr. Chair-
man, it is one of the greatest things, in my opinion, that you have
ever done.

Senator BNmTsEN. That is very generous, Senator.
Senator JAvZrh. We are all profiting from ERISA for this reason.

Demographically our population is getting older. It is going to be a
big challenge as the years go on to get the younger worker to
support the older worker, and the path we are now taking in the
increase in social security taxes shows that.

In addition, I think that freedom is compromised if social secu-
rity becomes the only staff of life for older people as we get more
and more older people.

So the right outlet from the point of view of building up retire-
ment assets is this area of pension plans plus IRA's, but this area
of pension plans particularly because it involves so very directly
the employer contribution and so very directly the fruitfulness of
American investment.

These are vast, vast sums of money for retirement.
As we all know, there are now probably between a quarter and a

half of a trillion dollars in the various trust funds for these pension
plans. They are becoming a fantastically important element of
investment.

We speak of the need for vast capital investment in this country.
Here is an enormous resource for intelligent capital investment,
and one of our challenges, and the Chair recognized very early
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on-we have talked about it many times-will be ultimately to do
our utmost to see, without interfering with the freedom of invest-
ment decisions, that this social money, which is what it is, is
intelligently invested.

How to do it, we have not yet adequately thought about. The
idea of some compulsory percentage for mortgages had been dis-
cussed, but it does not appeal to any of us.

We will find a way, but I need to emphasize the vast pool of
investment capital and the fact that this law answers a great
national need arising from the demography which is involved, that
is so many more older people.

We need more retirement plans in order to be fair to the youn-
ger worker and because it is an absolute essential to putting some
kind of an effective ceiling on social security taxes.

The other point that I would like to make, Mr. Chairman, is I
hope that as time goes on we will make workers feel seriously
about their investment in these plans. It is just as important and
effective as the piece of paper they may have from some industrial
company by way of stocks or bonds, or in savings bank deposits.
This is the greatest insurance policy that they will probably ever
have, especially under the new law.

I emphasize these things because we spent 5 years being attacked
for paperwork, for complications, for hard-to-get exemptions from
ERISA's prohibited transaction provisions.

But in looking at the trees, I think we have a right to look at the
forest.

Mr. Chairman, I believe in your bill with whatever little differ-
ences we develop and in our bill with whatever little differences we
may develop.

I know how you feel about the single agency. You know how we
feel about civil enforcement powers to the IRS. We will work it out.
I have no doubt about it whatever.

We are now getting to the main point which is that time and
experience will validate this concept, broaden it, deepen it, enable
us to do an infinitely better job for the American people.

Mr. Chairman, on the preemption, we have saved the Hawaii
statute; we have saved the California statute and probably others
by the amendments which were sponsored by Senator Kennedy and
Senator Cranston and I am glad that we did.

Where great progress is made in the States, my concept of feder-
alism is that we must encourage those kinds of splits between the
States and the Federal Government. I do not believe that we can
back away from the fact that this is a federal system in which a
citizen has the right to come to the Federal Government for justice
or efficiency where he cannot get it at the local level: Provided
That we have given the local level every opportunity to perform.

But the obligation on us is to give the States every opportunity
to perform and not to knock them down when they do, which is the
situation with this particular preemption.

With respect to the Daniel case, I think that we have dealt very
effectively with that case in our bill. We have eliminated the
application of the Federal securities law antifraud provision, and
we have included in ERISA an effective antifraud rule. Thus, in
my judgment, we have paid attention to the substantive element
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without introducing yet another agency and another complicating
factor, both in terms of administration and in terms of the time
and responsibility of the businessman respecting their pension
plans.

And I also call attention to the survivors' right under our bill's
joint and survivor annuity provision in getting something out of
the plan after 10 years of resting by the deceased participant.

I realize that the gamble is essential to effective pension plans.
No doubt about that. Senator Williams and I have always empha-
sized that. However, where a fair adjustment can be made which
will preserve some rights for a highly deserving class, like widows,
we should do it if we possibly can. And in our judgment we can, so
we have included it in our bill.

Again, Mr. Chairman, we thank you very much for this hearing.
We had the honor of hearing you on your bill. As far as I am
concerned, we will give it the most thoughtful consideration, very
much leaning toward doing what you want done, just as I hope
that that will be the same position taken here in the Finance
Committee on the matters that we have put up to you in our bill.

Senator BwSmNm. Thank you very much, Senator. What you
have said is very helpful to us and very encouraging.

I would like to defer to my colleague, Senator Matsunaga, who
has had a long-time interest in this subject.

Senator MATSUNAGA. Thank you, Mr. Chairman. I wish to join
Senator Williams and Senator Javits in again thanking the chair-
man for scheduling these hearings. There is much to be done to
resolve the problems which have arisen since the enactment of
ERISA in 1974. I wish to thank both Senator Williams and Senator
Javits for the leadership that they have shown in this area and for
the courtesy they extended to the witnesses from Hawaii who
appeared before the Committee on Labor and Human Resources.

The exemption for State mandated health plans substantially
similar to Hawaii's program in your bill, S. 209, was subsequently
expanded by the Labor Committee. However, your willingness at
the very outset to correct ERISA's preemption of Hawaii's program
is very much appreciated. The attention and care you gave to the
problem greatly impressed the Hawaiian witnesses who appeared
before your committee. On their behalf, I thank you.

Senator WiWuA&s. Obviously they impressed us.
Senator MATSUNAGA. Thank you.
Should we run into difficulty in enacting a wide exemption appli-

cable to all States, we would need to fall back on a narrower
exemption for State programs similar to Hawaii or perhaps just for
Hawaii. Would you support this position on the floor of the Senate?

Senator WULAMS. You mean if the State health care law pre-
emption provision of this legislation were stalled for any reason
and did not come to the floor of the Senate?

Senator MATSUNAGA. Right.,
Senator WnwAms. It ia certainly worth our consideration.
Senator JAvIns. Yes. Just for the same reasons, Senator Matsun-

aga, that we are hopeful to deal in time with these multiemployer
plans. In other words, we do not want this thing ever to bog down
for impracticality.

56-943 0 - 80 - pt.1 - 13
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Senator MArSUNAGA. There is a second area 'of concern for me;
that is ERISA's restriction of investment in employer real property
by profit-sharing plans. ERISA prohibits such investments unless
the plan owns multiple parcels that are geographically diversified,
Small plans might purchase one piece or even two pieces of real
estate, but single parcel ownership is forbidden. I have introduced
S. 1958 to modify the ERISA rule and yet provide safeguards.
Would you care to respond to my legislative proposal?

Senator WILIAAMS. Is this the idea that is incorporated in your
bill?

Senator MATSUNAGA. Yes.
Senator WILLAMS. This has been considered. Staff has analyzed

it. We have analyzed it and feel that there is a great deal of merit
here and would look favorably upon that.

Senator MATSUNAGA. I appreciate it very much.
Senator JAvrrs. That is fine. We both feel that way.
Senator BzmErN. Thank you very much, gentlemen. I appreciate

your testimony.
Senator WILIAMS. Thank you.
Senator JAvrrs. Thank you.
[The prepared statement of Senator Javits follows:]

STATEMENT Or SENATOR JAcos K. JAvrr

Mr. Chairman, I want to express my sincere thanks for your calling of these
hearings on a number of pension-related bills, including S. 209, the ERISA Improve.
ments Act of 1979. Senator Williams and I have worked on this measure and its
predecessor bill for over two years, and I commend it highly to your Subcommittee
or consideration. The Senate Labor and Human Resources Committee marked-up

and approved S. 209 on May 16 and has prepared a very helpful Summary and
Analysis of the bill. I second Senator Williams' request that this document be
included in the record of these hearings.

Before turning to S. 209, I would like to say a few words about ERISA, (the
Employee Retirement Income Security Act of 1974), the law we are proposing to
amend. ERISA was a giant step toward the improvement of the private pension
system. It has done more to contribute to the retirement income security of older
Americans than any law since the Social Security Act of 1935. ERISA stands for theproposition that promises made to working men and women about their pension
will bn kept. The national shame of broken pension promises has been greatly
reduced by ERISA, and the once common fear of losing hard-earned pensions "due
to the fine print" is rapidly being dissipated.

Mr. Chairman, you well know the difficulties we faced in enacting ERISA. With-
out you, I doubt that we would have gotten ERISA through the Finance Committee.
You were indeed-as I have publicly said before--our savior on the Finance Com.
mittee. I remain appreciative of what you have done, and I am gratified that we are
working together again to shape a package of amendments which will improve
ERISA.

As Senator Williams, our esteemed Chairman of the Labor Committee, has al-
ready testified, S. 209 is balanced legislation which aims at achieving five muqr
goals. These goals include encouraging growth in the coverage and benefits un4er
private retirement income arrangement We believe that more and better private
pension plans are necessary because the population of the United States is growing
older. Based upon present demographic trends including low fertility rates, low
mortality rates and the aging of the post war baby boom, there will probably be
early in the next century an unusually large number of older people and con a-

efe younger workers. If we do make sure that adequate resources are but up
now to provide retirement income in the future, we may not be able to provide
adequately for all of our older citizens. Younger workers will resist shouldering
greater tax burdens to provide for their more numerous elders, and intergenera-
tional conflict will result, similar to but more severe than the turmoil we have seen
over increased Social Security taxes.

The one provision of S. 209 that I would like to focus on today would save from
ERISA preemption certain state health care statutes. I know that Senator Matsun.
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a a member of this Subcommittee, is particularly interested in this provision
use a federal district court has held that ERISA preempts Hawaii's very pro-

gressive Prepaid Health Care Act. The Hawaii law requires employers in the state
to provide minimum basic health care benefits for their employees, and is a model
of fine social legislation. In order to accommodate the bona fide state interest in
protecting its citizens by assuring better health care services-an interest which is
consistent with the Federal interest expressed through ERISA of assuring improved
protections under pension and welfare plans-the Labor Committee has decided to
except from ERISA's general preemption certain state laws including Hawaii's. I
urge the members of this Subcommittee to give careful consideration to this provi.
sion.

In conclusion, Mr. Chairman, I commend you again for holding these hearings
and offer my fullest cooperation in trying to work out a comprehensive set of ERIA
amendments which the Congress can enact in 1980.

Senator BETsWEN. Our next witness will be the Honorable Daniel
Halperin, Deputy Assistant Secretary of the Treasury.

STATEMENT OF HON. DANIEL I. HALPERIN, DEPUTY
ASSISTANT SECRETARY OF THE TREASURY

Mr. HALPzRiN. Thank you, Mr. Chairman.
We will have a written statement. Unfortunately, it is not availa-

ble today, but we hope to have it in a few days and to submit it for
the record. The statement will express our positions on all the
various bills before you.

I would like today to concentrate on a few proposals which will
highlight what we see as the principal themes of ERISA which
underlie our overall positions on these bills.

First of all, there are the minimum standard requirements of
ERISA. In this connection, I would like to refer to S. 1090 and S.
1091 which are before you today.

Prior to ERISA, employees in certain circumstances were not
entitled to participate in a pension plan unless they worked for a
substantial time and were deprived of pension benefits unless they
completed long periods of service, sometimes requiring that they
stay employed until normal retirement age. One of the principal
provisions of ERISA was to preclude long waiting periods before
employees are eligible to participate. Generally this period cannot
be more than I year. Second, benefits once earned must fully vest
within 10 to 15 years after service begins.

However, these protections do not apply to plans established by
churches or governments.

We can understand that certain organizations might have finan-
cial difficulties in meeting certain of the requirements of ERISA.
However, we are dubious about the desirability of providing ade-
quate pensions for a few long-service employees at the expense of
others who fail to complete the required period of service. The
latter group are lelt without any retirement protection at all, left
without the retirement protection they may have expected.

On the other hand, if they behave as though pensions were not
forthcoming-if they save with the possibility in mind that they
will not receive anything from the employer's pension plan-we
can, for those people who eventually receive benefits, have in effect
a wasteful double savings, as they reduce their standard of living
during their working years by unnecessary amounts in order to
provide twice for retirement.
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Thus we are concerned about continuing exemptions in the mini-
mum vesting and participation standards of ERISA for certain
groups such as church and government plans. We have difficulty
with the provision of S. 1090 and 1091 which would expand this
exemption from the minimum standards to agencies or organiza-
tions which are controlled by, or associated with, churches.

In some of our conversations with representatives of these orga-
nizations, they have indicated to us that they do not seek exemp-
tion from any minimum standards provision itself, but rather have
difficulty with some of the more technical provisions of the Inter-
nal Revenue Code. The protections offered by these technical provi-
sions may be just as important. However, we recognize the necessi-
ty of balancing all the interests here and we are prepared to
consider each particular rule of the code separately to determine if
the particular burdens it may place on the traditional method in
which churches have operated outweigh the benefits that the provi-
sion provides for employees in general.

However, we see no justification for expansion of the complete
exemption from ERISA from churches to church-related agencies.
Therefore, we have opposed S. 1090 as it stands. Our position on
this bill and on S. 1091 will be set forth in detail in the written
statement we are submitting for the record.

As an indication of the fact that we are prepared to balance the
various interests involved in the area of minimum standards, I
would like to refer briefly to our position on section 123 of S. 209.
Stated briefly, ERISA requires that employees must be included in
a pension plan after 1 year of service. In order to prevent undue
delay, the statute requires that, for each employee hired, the
period of service must be measured from the date of hire.

Prior to ERISA, employers generally measured service by plan
years for everybody and did not have the possibility of 365 different
measuring periods, depending upon the time that particular em-
ployees are hired.

S. 209 gives employers the option to measure service on a plan-
year basis if the plan includes employees retroactive to-their day of
hire. We would prefer a more liberal approach. We do not think
there would be a great deal lost if employers were allowed to use
plan years for all purposes and included people in the plan as of
the first day of the plan year following their completion of a plan
year of service.

We think retroactivity is unnecessary in this case.
This points out that simplification is possible and it can be

achieved if all interests do not insist on pushing their particular
goals to the ultimate.

As an illustration of this, let me turn to S. 989 which I think also
illustrates another underlying principle of ERISA, namely, that
benefits once earned should be available during the retirement
years.

ERISA furthers this particular goal by providing an opportunity
for employees who have received a distribution from a pension plan
before their period of retirement to avoid current tax on the distri-
bution by rolling it over into an individual retirement account, an
IRA.
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Unfortunately, under ERISA, eligibility for this rollover treat-
ment was tied to the receipt of a lump sum distribution which was
also the threshold for the right to have access to the special 10-year
averaging provisions in the code.

So we have two benefits with one test for eligibility. We have
come to realize that it is a mistake to tie the two together. The
rules for lump sum distributions and access to special averaging
are extraordinarily complex, in order to preclude undue abuse of
the special averaging provisions. In contrast, rollovers should be
encouraged and strict eligibility requirements as to the availability
of the rollover-are inappropriate. We therefore support the princi-
ples of the chairman's bill, S. 989, and would further support
simplification of the eligibility for rollovers.

On the other hand, there is little justification for the special
averaging provisions, the other arm- of a lump sum distribution.

Rather than mitigating the harsh tax consequences of large dis-
tributions in 1 year, special averaging encourages individuals to
take lump sums in order to reduce the overall tax burden. This is
not only inconsistent with the policy of ERISA that money be
available for the entire period of retirement, but also is a cause of
enormous complexity in both the conditions for eligibility and the
actual calculation of the tax.

Maybe there are certain special circumstances where the special
averaging does avoid a potentially harsh result, but we believe that
if we are serious about achieving simplification we cannot insist on
retaining every marginal advantage for taxpayers no matter how
complex.

The interests must be balanced.
Another theme that underlies our positions in this area is our

feeling that there must be equity in the distribution of the tax
benefits provided by the Internal Revenue Code and ERISA.

Examining to the question of tax equity, we find another exam-
ple which illustrates that taxpayers do not object to complexity
itself. That is, they do not object to it when it works in their favor.

S. 1092 deals with the special so-called catchup exemptions to the
limits on contributions to section 403(b) annuities. Section 403(b)
annuities are special opportunities available for employees of cer-
tain tax-exempt organizations. There are limits on the amounts
that may be contributed to these annuities. There are special ex-
ceptions to these limits for employees of educational institutions
and other organizations.

S. 1092 would expand these special exemptions to employees of
churches and would add an additional safe harbor for contributions
up to $10,000 per year indexed for inflation.

We generally support the policy of section 415 to limit the
amount that can be set aside under favorable tax treatment. This
is essential if tax equity is to be maintained.

Moreover, we believe that section 403(b) which provides for favor-
able tax benefits without regard to the normal nondiscrimination
requirements, is poor tax policy. In this context, it is very difficult
to support expanding the advantages of section 403(b) over those
for normal retirement plans. These plans, as I have said, are limit-
ed in many cases to higher paid employees as compared to quali-
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fled plans which must cover a broad cross-section of all employees
in the company.

However, we are conscious of the enormous complexities of the
present rules in section 415. 1 am told that nearly 70 pages of draft
regulations are required in order to explain the detailed exceptions
to the 415 limits. I was familiar before I came into the Government
with three- and four-page forms that employees needed to fill out
in order to determine the amount that can be set aside under these
provisions.

I doubt if very many people compute these amounts correctly.
We think that it is important to eliminate this enormous complex-
ity. Therefore, we would not oppose a rule which would set forth a
special de minimis amount which could be set aside each year in
lieu of the section 415 and 403(b) limits.

We believe that this amount should be $7,500 not the $10,000
indexed for inflation as provided in the bill. We think that this
new special exception should be in lieu of all the others and not on
top of the existing complexity. Again, our position on this proposal
is set out in detail in our written statement.

We find another example of the opportunity to achieVe favorable
retirement benefits which arises in connection with your bill, Sena-
tor-Matsunaga. Your bill, S. 511, is intended to deal with a particu-
lar aspect of this problem.

Taxable corporations have a strong incentive to provide retire-
ment benefits in the form of qualified plans. This is the only means
by which the normal taxable corporation can get a current deduc-
tion while avoiding current income to their employees and allowing
the amount set aside to be invested in a tax-exempt manner. This
is not true, however, in the case of a tax-exempt organization.

A tax-exempt organization, of course, does not care about the tax
deduction so that if it establishes a so-called unfunded plan-a plan

-where-there is no trust in which the assets are held-employees do
not have current income. Even if it sets aside a portion of the
assets to back up its promise to pay deferred compensation, the
earnings on the fund generally retain the advantage of tax exemp-
tion which is available to tax exempt organizations.

So these tax exempt employers do have the advantage of deferral
-and the advantage of tax-free investment without a qualified plan.
Moreover, under ERISA, unfunded pension plans can be main-
tained by tax-exempt organizations only if they are primarily for
the benefit of highly compensated individuals.

Proposed regulations were issued by the IRS in February 1978
which would prevent deferral of income where employees have an
option to receive cash currently.

In the 1978 Revenue Act, Congress precluded the imposition of
these regulations in the case of taxable corporations and estab-
lished special rules which would limit the amount that can be set
aside for employees of State and local governments.

H-ever, no action was taken with respect to tax-exempt organi-
zations and the Internal Revenue Service was not prohibited from
applying the February 1978 regulations to employees of these orga-
nizations.

We continue to believe that it is appropriate to limit the opportu--
nity for the more highly paid employees of tax-exempt organiza-
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tions to achieve the benefits of qualified plans-income deferral
and tax free investment-without satisfying the nondiscrimination
requirement.

Therefore we issued a news release earlier this year seeking
additional comments on the possible application of the proposed
regulations to employees of tax-exempt organizations. Last week
we held a hearing on these proposals.

Commentators pointed out possible administrative difficulties in
applying the regulations. Thus, we can see advantages to a legisla-
tive solution along the lines of your bill S. 511.,

This proposal, which applies section 457 of the Internal Revenue
Code to tax exempt employers, places outside limits on the total
amount which may be deferred, whether or not employees exercise
an individual option. Thus, it avoids evidentiary problems in deter-
mining whether or not such an option exists.

Because we are uncertain at the moment of the probability that
S. 511 will become enacted, we believe that it may be proper to
proceed with preparation of a final regulation in this area but we
certainly do want to explore with this committee the possibility of
a legislative solution to this problem which might be acceptable to
all.

I think in general that is something we can say about all the
areas under consideration. I think we generally have common goals
and we ought to be able to reach commonly acceptable solutions.

That concludes my statement. Thank you.
Senator BENTSEN. Mr. Halperin, Senator Javits was talking a

while ago about 5 years that we have taken flak over ERISA and
that is right. I noticed that while he was giving me some of the
credit for authoring it, some buzzing going on in the back. I do not
know whether it was credit or not. I frankly think it is.

I think that the objectives of ERISA are laudable and they are
great goals and we are accomplishing much of them, but a lot of
things have happened along the way with a major piece of legisla-
tion like that where we have seen inequities develop and where we
did not anticipate this or anticipate that and a degree of complex-
ity that we do not think is necessary.

One of the things that concern me is that you get a situation
where there is a disqualification of a pension plan and you have a
real tax penalty that can be imposed on the pensioners, and they
may be totally innocent in the process. It can be an administrator
who has violated the law, an employer or a union.

Do you not think that Treasury should have some civil remedies
here to enforce ERISA? Treasury has it in a number of other
instances. You have an antidumping provison in some other areas
and most of the agencies do have such.

S. 1089 provides that.
Mr. HALPERIN. Mr. Chairman, this problem is one on which I

think we agree. We agree that the sole remedy of disqualifying a
plan for any violation in many cases can be unfortunate and there
ought to be alternatives to disqualification. The IRS in practice
does try to work out alternative solutions to disqualification and
avoid it whenever it can.

We are studying the problem. In fact, we have a meeting set up
next week with representatives of an American Bar Association
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Tax Section subcommittee which has been working on the problem
and has submitted to us recommendations for alternative solutions.

I think that when you come to the question of civil injunction
actions then, as we testified in our statement on S. 1089 before the
Committee on Labor and Human Resources, there are several
things that one must look at.

First of all, if we are dealing with the question of minimum
standards those provisions which also exist in title I of ERISA, the
Labor Department already has the ability through injunctive ac-
tions to bring about corrections of a plan's failure to meet those
standards. So the issue comes up as to whether or not that power
ought to exist in the Internal Revenue Service as opposed to the
Department of Labor. That is a subject on which, as indicated
earlier, there are some differences of opinion, both on the Hill and
other places.

We think this ought to be discussed in connection with the
administration's report on the reorganization plan which is due at
the end of January.

When it comes to other areas of plan qualification where there
are not any parallels to title I, you. have the question of nondis-
crimination. A question that comes up here is, what does the
injunctive action require if an employer, for example, covers a
small group of employees in a plan. The employer asserts that the
plan is qualified because it covers a nondiscriminatory group. Then
the Internal Revenue Service comes in and holds, despite the emn-
ployer's claim that covering only 10 percent of the employees does
not produce a qualified plan; that they really need to cover 80
percent or 90 percent in order to have a qualified plan.

Can the IRS be given the authority to bring an action for an
injunction arguing that the employer must bring all of these other
people into the plan? That may increase the cost of the plan
tremendously and the employer may well say, if that is what I
have to do in order to get the benefits of the Internal Revenue
Code, I would rather not have the benefits of the Internal Revenue
Code. I would rather have a nonqualified plan without the particu-
lar tax benefits.

I think that we have to examine very carefully whether injunc-
tions are the right remedy and exactly what kinds of injunctive
power we are going to have. We are certainly exploring the possi-
bility of more discrete penalties, perhaps penalties on those who
are responsible for the violation. This would not impinge upon the
benefits that would be paid to the innocent employees.

Can the penalty, for example, be limited to the employer without
affecting the tax treatment of the employees or .without affecting
the tax treatment of the trust. If the plan discriminates in favor of
high-paid employees, can the penalty be tailored so it only affects
the benefits of the high-paid employees and does not affect the
benefits of the low-paid employees.

I think we certainly agree with your goal. We are trying to work
very hard at coming up with a solution. We are not sure we can go
along with the bill as it exists, but we hope to have alternative
proposals for you very shortly.

We have no quarrel with the idea that disqualification alone is
the wrong way to go.
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Senator BENTSEN. You heard some testimony a moment ago
about joint survival rules. We have had a number of persons who
said, well, that is going to require amending the plans and can be
quite costly to smaller plans. I think every member of this commit-
tee is concerned about protecting spouses. Certainly I am.

But I would like some work out of your staff telling us what we
are talking about. Are we talking about minimal benefits as relat-
ed to substantial work and cost in the amendment of the plans, or
is the reverse true? Is it a minimal problem in the amendment,
and should we try to adjust ratewise and actuarially to put the
joint survival rules in the position as suggested by other legislation
here?

Mr. HALPERIN. I think there are some very serious problems
there. I think there are some basic questions which need to be
answered. We need to bring them to the surface.

You can get involved in the rhetoric of saying that spouses need
protection if the worker dies, and obviously I have no quarrel with
that. I think there is a big jump between that and going to some of
the joint and survivor provisions that have been suggested.

For example, S. 209 I believe requires that a survivor annuity be
paid in any case in which a participant has 10 years of service.
Take the most extreme case. If an employee were to die, say, at age
35 after completion of 10 years of service, the amount that employ-
ee will have accrued under a pension plan is going to have very
little to do with the needs of the spouse and children at the death
of the employee. Adequate protection for the spouse and children
has to come through life insurance above and beyond the pension
plan. It certainly is not clear that requiring that the plan do double
service, both as retirement protection and life insurance protection
in case of death at a very young age is at all sensible.

I think there is a lot more to be said in favor of survivor protec-
tion after retirement. We certainly do not want the case where the
worker dies at age 65 and the spouse is left penniless. That is a
very different story than worrying about the situation at age 35.

I think those are some very key questions that need to be an-
swered.

We are not sure that S. 209 is the right answer on those provi-
sions. I can certainly see the concern that there are going to be
some fairly small death benefits being provided at presumably
some administrative cost to the plan.

Senator BENTSEN. Senator Matsunaga?
Senator MATSUNAGA. Thank you, Mr. Chairman.
Mr. Halperin, the Internal Revenue Service held hearings on

proposed regulations dealing with nonqualified deferred compari-
son for tax exempt organization. Will the IRS or the Treasury
pursue this matter further?

What do you intend to do?
Mr. HALPERIN. Senator, as I said in my statement, we think

there is a problem there. We think that employees of tax-exempt
organizations today have, through salary reduction arrangements,
the opportunity to achieve the benefits of qualified plans-deferral
of tax and tax free investment-without meeting any of the nondis-
crimination requirements.
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Under ERISA, these plsis are limited to those which primarily
benefit high-paid employees. Again, there is not the broad cross-
section of employees being favored by the these salary reduction
type arrangements.

We think that something needs to be done. We take very serious-
ly the comments made to us at the hearing that some of the rules
we have proposed might not be easily administered, and that some
difficult line drawing would be required as to whether people really
did have a choice to receive compensation currently.

Senator MATSUNAGA. Do you feel the controversy can be resolved
administratively or must it be resolved legislatively?

Mr. HALPERIN. I think that there are certain questions. First of
all, some people would question our authority to deal with it ad-
ministratively. Ultimately, the courts would have to decide that.

Second, we certainly cannot do some of the things administra-
tively that you could do by legislation. A legislative solution may
result in simpler rules to apply than an administrative solution.

So that I think there is a lot to be said for a legislative solution.
If we can all get together on one, I think we would prefer it.

Senator MATSUNAGA. Fine.
Perhaps it would be wiser to pursue the legislative route as

provided in S. 511. On another matter, are you familiar with my
bill S. 1958? Would you care to comment on that bill?

Mr. HALPERIN. Yes. We would like to defer to the Labor Depart-
ment on that. That is within their jurisdiction.

Senator MATSUNAGA. Fine.
Thank you.Senator BENTSEN. Thank you very much, Mr. Secretary. We ap-

preciate your testimony.
Mr. HALPERIN. Thank you.
Senator BENTSEN. I look forward to receiving the information I

requested.
[The prepared statement of Mr. Halperin follows. Oral testimony

is continued on p. 238.]
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Mr. Chairman and Members of the Subcomiitteet

I an pleased to have the opportunity to present the
views of the Treasury Department on several bills relating to
private pension plans. My remarks will deal with the
following bills: S. 209, The ERISA Improvements Act of 2979#
S. 511, regarding-the treatment of unfunded deferred
compensation plans maintained by tax-exempt organizations S.
989, regarding rollover of distributions from a money
purchase plant S. 1089, the BtRSA Simplification Act of 1979j
8. 1090, 1091, and 1092, relating to church plans and tax
sheltered annuities and. S. 1240, the Eployee Stock
Ownership Improvements Act of 1979. We defer to the
Department of Labor with respect to S. 1950 regarding
investments by a money purchase pension plan in employer
property.
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S. 209
ERISA Improvements Act of 1979

S. 209 represents a revision of S. 3017 introduced in
the last Congress as to which this Department expressed its
views in hearings on August 15, 1978.

These comments are in reference to those provisions of
S. 209 which affect the Internal Revenue Code and matters
involving the jurisdiction of the Treasury Department in the
administration of ERISA, except sections 201 through 205 on
which we testified on April 3,- 1979.

Section 102(4): Multiemployer Plans

Under present law, certain standards enacted under ERISA
for all plans are relaxed if a plan meets the definition of
the term "multiemployer plan." For example, the funding of a
multiemployer plan may take place over a longer period of
time than for other plans. Moreover, a multiemployer plan
can provide that benefits accrued for employees of an
employer prior to the time the employer joined the plan can
be disregarded if the employer leaves the plan.

Among other requirements in order to be a multiemployer
plan, the plan must be one to which more than one employer is
required to contribute, and no employer can make 50 percent
or more of the aggregate contributions for a plan year.
Section 102(4) of the bill would remove the latter
requirement, although it would require 10 or more employers
to contribute to the plan. The number of contributing
employers could be fewer than 10 (but more than one) if the
Secretary of Labor finds that treating such a plan as a
multiemployer plan would be consistent with the purposes of
ERISA.

The Treasury is opposed to this provision of the bill in
the absence of alternative safeguards, and believes that the
treatment of multiemployer plans should be separately
considered in connection with the Pension Benefit Guaranty
Corporation's recommendations on termination insurance for
those plans.

Sections 121 and 144: Exemption for Reciprocity Arrangements

These two sections operate to provide a form of
portability for collectively-bargained plans. Under section
121, a plan "participant" receiving benefits under an "away
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plan" may have the contributions made for his to the away
plan transferred back to the participant's "home plan.'
Service under the away plan would be picked up by the home
plan in computing benefits and for purposes of vestingv
however, the employer contributing to the away plan would not
be considered a maintained of the home plan merely because of
the transferred contribution. Section 144 amends the
prohibited transactions section to allow the transfer of
contributions on the condition that the home plan pays a
reasonable administrative charge to the away plan. !The
problems addressed in the bill are in part due to present
fiduciary rules and in part due to other substantive rules of
ERISA and involve the possible treatment of the away plan
employer as a maintainer of the home plan.

Treasury. supports the proposal in general, but feels
that there is a need to study further the possibility of
administrative rather than legislative relief. Such
administrative relief may be in the form of allowing certain
de minimis transfers of liabilities and assets between plans
wTthout application of complex rules. We are unsure of the
effect of the bill in certain circumstances such as the
employee's continued right to benefits accrued under the away
Tlan, should the employee not return to the home plan. There

s also a need to add provisions to protect both the home and
away plans in the event of plan terminations, and from the
possible abusive use of the provision. Some limitations on
the scope and extent of reciprocal transfers may serve this
need. Consideration of this proposal should be deferred
until consideration is given to the comprehensive proposals
regarding multiemployer plans submitted by the Pension
Benefit Guaranty Corporation.

Section 123: Determining Participation on a Plan Year Basis

Section 202(a)(3)(A) of ERISA defines the term "year of
service" for purposes of determining an employee's
eligibility to participate in a benefit plan. The general
rule under this provision is that a year of service is any
twelve-month period during which an employee has not less
than 1,000 hours of servicel.and the beginning date for the
computation of such a twelve-month period coincides with the
date the employee began employment. This section of the bill
would add a special rule to allow the twelve-month period to
coincide with the plan year if the plan provides for
participation, vesting, and other rights and benefits under
ERISA on the basis of all of the employee's service without
regard to the date on which the employee's participation in
the plan commenced.
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This section will generally allow some administrative
simplification of plans, which we support. However, even as
modified, we believe that the rule causes more administrative
cost than is warranted by the additional benefits provided.
For instance, in a defined contributon plan the rule may
require the reallocation of employer contributions after a
plan year has ended. For a defined benefit plan funded
through level premium insurance contracts, special procedures
or plan provisions must be established for first year
entrants. There is a substantial need to relax the
administrative burden of maintaining plans, except in cases
where substantial federal policies are involved. Treasury
therefore believes that the participation rule should allow
unconditonally for the testing of the first year of service
by reference solely to plan years, thus allowing plans to
provide for participation commencing with the first plan year
following a plan year in which 1,000 hours is completed.

Section 124: Summation of Different Accrual Rates

This provision is addressed to multiemployer plans and
allows the computation of benefits on the basis of various
accrual rates experienced during an employee's career. In
part, the intent is to insure that the benefit accrual rate
used in a participant's final work years is not required to
be applied to service performed in earlier years.

This provision is unclear in its effect on the-benefit
accrual requirements aimed at the prevention of backloaded
benefits. For example, a plan may provide a benefit of $1
for each year of service in division X, and a benefit of $5
for each year in division Y. On its face, the bill would
permit such a calculation. However, if under the facts and
circumstances all employees were placed in division X for
their first 10 years of employment, and in division Y for the
years thereafter, a form of backloading would occur which is
and should remain prohibited.

There are three alternative methods for computing the
minimum portion of the normal retirement benefit due a
participant separated from covered service prior to normal
retirement age. The results which appear to be sought under
the bill would generally be permitted under the method
described in section 204(b)(1)(B); however, that method
prohibits a plan benefit rate applicable to a participant's
later service that exceeds 133 percent of the participant's
current benefit accrual rate. The plan may be amended at any
time and without limit so long as the rate applicable to
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future service does not exceed 133% of the rate applied to
current service.

We believe that backloading in excess of the 133 percent
amount should be permitted only if the other conditions of
the section 204(b)(1)(A) or (C) methods are met. Those
rovisions allow greater latitude in backloading, but are
esigned so that the final benefit rate is given partial

effect in the earlier years should a participant terminate
before reaching normal retirement age.

Because they are computed on the basis of all service
under the plan, under the (A) and (C) methods# improvements
in plan benefits by amendment may have a substantial impact
on participants terminating immediately after the amendment
and prior tQ normal retirement age. Under the 133 percent
method (method (B)), an amendment to the accrual rate need
not cause an increase in the total accrued benefit determined
immediately after the amendment.

Assume for example that a plan provides an accrued
monthly benefit of $15 for each year of service up to 25
years, and a total monthly benefit of $500 for 25 or more
years of service. This method would not meet the (B) test
because of the accelerated bepefit in the 25th year, and
would not meet the (C) method test because the benefit does
not accrue ratably. The method would meet the (A) test
because the $15 annual accrual is at least 3 percent of the
total possible benefit of $500. If the plan were amended to
provide an accrual of $22.50 per year (up to 25) and a total
benefit of $750 for 25 years or more, the plan would again
fail the (B) and (C) test but would meet the 3 percent (A)
test. However, a participant with 20 years of service would
have a total benefit accrual of $300 (20 x 3% x $500) just
before the amendment and should have a total accrued benefit
of $450 (20 x 31 x $750) immediately after the amendment.
The bill would change this result so that the projected
benefit for this employee would be $550 (20/25 x $500 plus
5/25 x $750) and thus immediately after the amendment the
accrued benefit would be $330 (20 x 3% x $550).

To the extent the changes proposed by the bill conflict
with the balanced goals of the three present methods,
Treasury opposes the change. To the extent that the present
goals are unaffected by the bill, the proposed changes would
seem to be unnecessary. Therefore, Treasury does not support
the proposed changes in the minimum standards for benefit
accrual.
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Section 125: Suspension of Benefits

This provision places additional restrictions on retired
beneficiaries of multiemployer plans who reenter the work
force in the same trade. The Treasury Department supports
the Department of Labor's recommendation that no decision be
made until completion of review of public comment on the
regulation proposed under section 203(a)(3)(8) of ERISh.

Section 127: Joint and Survivor Annuity

The changes proposed in S. 209 to ERISA's joint and
survivor annuity rules are highly technical. Yet they raise
broad and significant policy issues that must be addressed
before any changes are effected.. Under both Title I of ERISA
and section 401(a) of the Internal Revenue Code, special
rules apply if a plan provides for the payment of benefits in
the form of an annuity.* Under those rules, the annuity
benefits must be paid in the form of a qualifying joint and
survivor annuity to the participant and his or her spouse
unless the participant elects not to receive payment of the
benefit in that form. These rules apply generally where the
participant is entitled to receive benefit payments at or
after reaching normal retirement age, or at a plan's early
retirement age if it has one.' The vesting rules of ERISA and
the Code provide that employer-derived benefits may be
forfeited upon the death of a participant (before or after
retirement), except in the case of a survivor annuity payable
under the joint and survivor annuity rules. Thus, the
employer-derived benefits (other than the survivor annuity)
can be forfeited even where a participant is fully vested and
dies prior to the commencement of any benefit payments.

Section 127 of S. 209 would, in substance, change the
vesting and joint and survivor annuity rules. First, the
surviving spouse of a participant in a plan normally
providing annuity benefits would be entitled to a survivor
benefit where the participant has ten years of service and
dies before receiving the vested percentage of his or her
employer-derived account balance or benefits.

*Under the Internal Revenue Service regulations interpreting
this provision, the special rules apply only where the
annuity is a life annuity. Thus, a plan's provision for the
payment of an annuity for a term certain or for a term
measured by the life expectancy of the recipient would not,
in itself, result in application of the special rules.
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Seconde-n plans not normally providing.annuity
benefits, any death benefit must be paid to the surviving
spouse of the particpant. No alternativeis allowed.

The fundamental question here is whether the vesting
rule which allows forfeiture of employer-derived benefits
upon death is a correct approach.. The existence of any
retirement plan implies that employees have received reduced
immediate compensation in favor of the diversion of that
compensation into the retirement plan. It can be argued that
death should not result in the loss of the diverted
compensation. On the other hand, at least infthe context of
a defined benefit plan, the diversion can be viewed as
something like the purchase of'an annuity. It is not
illogical to. accept the loss.of future annuity'payments on
death, even if the annuitant dies before any payments have
been made.

The second question follows only if, as a result of
examination of the first question, the possibility of
forfeiture upon death still remains. The question then is
whether the death to be focused upon is solely that of the
plan participant or is to include his or her spouse. The
current joint and survivortannuity rules, in effect, mean
that both deaths must be taken into account in some
situations. However, the current rules deal with the problem
in a very confused and somewhat arbitrary manner.

The third question is whether, assuming there should be
survivor benefit requirements of some sort, the participant
should be allowed to-elect against the payment of those
benefits to the surviving spouse. For example, is it
appropriate that the survivor benefits provided by the plan.
be paid to the participant's spouse if the spouse has
sufficient other income, or is legally separated from a
participant who is caring for other dependents?

We believe these issues should be dealt with
specifically before this provision is adopted.,

Section 128: Alimony and Support Payments

This provision suspends the restrictions on the
assignment and alienation of plan benefits in the case of a
judgment, decree, or order affecting marital property rights
in pension benefits or affecting alimony or child support
obligations. We are in agreement with the remarks made by
the Department of Labor. We-would add, however, that it
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should be made clear that the effect of this provision is to
clarify the law, and although the change is made effective on
the date of enactment, it is notto be interpreted as a
determination that such a plan provision or practice would
have violated ERISA prior to that date.

Section 131: Funding to Take Account of Future Amendments

This provision provides that for plan years after 1980
the plan'.s funding method shall take account of all
provisions of the plan including provisions which have not
yet affected any participant as to the entitlement to or
accrual of benefits. A provision adopted. which is contingent
on a future event shall not be deemed to be in effect as a
provision of the plan before the event occurs. Under this
proposal, employers would be allowed to amend a plan
prospectively to provide that at a future date the rate of
accrual of benefits will increase or decrease, and such a
prospective increase or decrease in the plan's benefits may
be given an immediate effect in the computation of the
minimum funding standard. The effect of the bill is to
reverse the Internal Revenue Service's present position,
contained in Revenue Ruling 77-2, that the funding standard
account is affected only in the subsequent year when the plan
provision actually becomes efYective.

There is some possibility for abuse in the adoption of
the proposed rule. It would be possible for both the funding
standard and the deduction rules to be manipulated through
the prospective amendment of plan.benefits, followed by the
rejection of such changes when the time for their effective
application arrived.

The Treasury Department recommends the adoption of the
amendment contained in this section; however, the provision
should be limited to negotiated plans where there is a
bargaining agreement governing the future amount of
contributions or benefits and the changes will actually take
effect within the term of the present bargaining agreement.
The provision should also provide the Administration with
authority to limit abuses by applying the rules on the basis
of facts and circumstances rather than solely on the basis of
the written bargaining agreement and the plan documents.

Section 142: Refund of Mistaken Contributions

Under the present rules of ERISA, section 403(c)(2)(A)
provides that.a contribution made by an employer resulting
from a mistake of fact may be returned to the employer up to
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one year after the payment of t1e..rontribution. Section 142
of the bill would allow a.mistqken cqAtribution to a
collectively bargained plan matitalnod by more than one
employer to be returned within one year after the discovery
of the mistake by the plan administrator.

Section 403(c)(2)(A) was-,not mirrored in the Internal
Revenue Code provisions dealing with qualified plans as were
many of the ERISA standards; however, through Revenue Ruling
77-200, the Internal Revenge. Service has applied essentially
similar rules for plan qualification purposes, including
specific rules for the measurement o7f the amount to'be
refunded.

Treasury supports the change proposed by section 142,
and, if enacted, the Internal Revenue Service would modify
its--r-uling accordingly.

Section 301: Master and Prototype Plans

In addition to the other measures in the bill designed
to encourage more savings for retirement, S. 209 would
establish mechanisms for special master plans.

The bill proposes that the.master plan sponsor--the
"bank, insurance company, or other investment manager--be

considered the plan administrator and named fiduciary for
purposes of Title I of ERISA. We concur in the Labor
Department's support of this part of the proposal.

As you know, the Internal Revenue Service is an
enthusiastic supporter of, and has developed several
different types of, master and prototype plans. The major
differne-between S. 209 and existing IRS procedures for
master plans for corporate employers--from the perspective of
the tax law--is that under the bill employers are given the
protection normally afforded only after a determination
letter is issued, without the need to apply for such a
letter. The IRS does not believe such a provision is
workable unless a plan covers all employees and has full and
immediate vesting. In the aJbsence of this requirement, a
determination of qualification cannot be made without
examination of the plan's participation and vesting rules as
they would apply to the specific employer's workforce.

The bill provides that, notwithstanding the general
qualification of the masteF plan, the Internal Revenue
Service may, upon audit# determine that the plan, in
operation, does not satisfy the qualification requirements.
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This finding may not be'retroactive unless thereis also afinding that the failure wis intentional or due to willful
neglect. it is difficult to determine whether a particular
failure is due to Intentiohal or willful neglect. In many
cases of small plans, records'are unavailable and developmentof proof of the willfulness required by the bill would be
extremely difficult. - The effect of such difficulty wouldperhaps invite many plans to take advantage of the situation
believing that in all probability if they were caught they
would merely be required to make a prospective change.

Title IV: Dual Jurisdiction and Employee Benefit Commission

As you know, the President's Reorganization Plan Number
4 went into effect on December 31, 1978. This plan.to dividerulemaking jurisdiction between the Departments of Treasury
and Labor is described in the testimony of the Department ofLabor. We are confident that this plan is reducing
substantially the difficulties caused by previously
overlapping rulemaking authority. The plan is designed to be
evaluated by the end of January 1980. Therefore, we believe
it would be premature to enact a single agency structure at
this time as S. 209 suggests.

We have not supported the single agency concept to date
in part because we are reluctant to thrust a new
administrative system on the pension industry before therehas been a more in-depth analysis of the problems it raises.

There are two major areas of concern to the Treasury
Department. First, a single agency will not eliminate the
need to coordinate with the Internal Revenue Service; the
agencies will have to begin again to learn to cooperate on adifferent basis. Second, reducing the role of the Internal
Revenue Service in determining eligibility for tax benefits
may impair equity in the tax system.

The firs: concern arises because the private pension
system is now based on tax incentives and penalties. Like
other single agency proposals, S. 209 uses these incentives
and penalties, recognizing that the potential loss of tax
benefits may be a more effective deterrent than the threat ofinjunctive relief or other action by an agency other than the
IRS. Under S. 209, the new agency would certify the tax
qualification or disqualification of a plan to the Service.
Such qualification affects issues left to the Service,
including taxation of participants on distribution, the
employer's deduction, and possibly the assessment and
collection of excise taxes under sections 4971 through 4975
of the Internal Revenue Code.
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A few isolated precedents exist for certification by
another agency to the IRS for tax purposes. In general,
however, these cases involve a single factual determination
made at a single point in time.* 'In contrast, in the area of
tax-qualified pension plans, tax qualification must be based
on the operation of the plan. The result must be continued
certification of operational facts.as affecting tax
liability; initial qualification does not suffice.

This procedure would require coordination of tax audits
with the other agency or, if all functions are transferred,
presumably an entirely separate audit of pension issues with
IRS auditors instructed not to raise such matters. If the
IRS is required to await determinations by another agency,
its ability to conclude audits.of the employer and all plan
participants would be impaired. If an employer's plan fails
to be certified for a tax year in which other tax issues are
also present, and the total tax liability of the employer
must be litigated, substantial coordination of the issues
raised would be required between the IRS and the new agency.
In other words, new types of dual jurisdiction would exist.

Under S. 209, the Internal Revenue Service would not be
entitled to apply the excise tax that is now used to deter
the underfunding of pension plans. However, this valuable
enforcement tool would be available to the new agency only if
transferred to it by the President; in the absence of his
action, neither agency would be entitled to use the excise
tax deterrent. Further, such a transfer would add to the
duties of the new agency the assessment, litigation in the
United States Tax Court and collection of such taxes. These
duties are in all other cases reserved to the Internal
Revenue Service. If the bill were modified to allow the
Internal Revenue Service to impose the tax, another area of
dual jurisdiction would be established.

*Examples of certification include, under prior law, the
Department of Commerce certifying import injury for purposes
of determining a taxpayer's entitlement to a special
five-year loss carryback established under the Trade
Expansion Act, and the War Production Board certifying
facilities as war emergency facilities in connection with the
special amortization rules applicable to those facilities.
Under present law, there is a similar certification procedure
with respect to the amortization of pollution control
facilities (I.R.C. section 169); there is also special
treatment for gain or loss under SEC orders (I.R.C. section
1081) and FCC policy changes for radio stations (I.R.C.
section 1071).
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Furthermore, the more "certification" one place3 in a
single agency, the more likely it is that tax equity may be
compromised. S. 209 would transfer the Code's qualification
standards (including nondiscrimination and limits on benefits
for the highly compensated) to the new agency.
Discriminatory treatment and excessive contributions may
seriously compromise tax equity and yet may have little to do
with retirement security, as evidenced by the fact that they
are not presently a concern of the Department of Labor.
Therefore, continued IRS authority over these issues seems
appropriate.
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S. 511
Unfunded Deferred Compensation Plans of Tax-Exempt

Organizations

On March 15, 1978 we testified-before this Committee
with respect to S. 1587 as it related to regulations proposed
by the Internal Revenue Service on February 3, 1978; These
regulations affected arrangements under which employees were
offered an opportunity to request a deferral of payment of
compensation to a later time, often with the expectation that
the deferred amounts would be put aside by the employer in a
separate fund under the control of the employer. We believed
that in some cases very substantial amounts were being
deferred. We also believed that these arrangements might be
discriminatory in their availability among classes of
employees, and that by their voluntary nature they undercut
the likelihood that the employer would establish a funded
qualified deferred compensation arrangement. We stated that
the doctrines of constructive receipt would apply to these
salary reduction arrangements and that deferral should be
permitted only if some restrictions applied.

On May 4, 1978 we wrote to Chairman Long again raising
issues of discrimination in tax-deferred salary reduction
arrangements and offered proposed legislation.

In our letter to Senator Long we expressed particular
concern as to employees of tax exempt organizations and
governments and we recommended that with respect to such
employees compensation be taxed currently if it is either
segregated from the general assets of the employer or it is
fixed by statute (or contract) and the employee is given an
option whether to receive it or not. However, the above
result would not apply to participants in a broad-based plan
if the benefits were nondiscriminatory, and not in excess of
the qualified plan deferral limits.

The Revenue Act of 1978 prevented the application of
rules such as those proposed .on February 3, 1978 to employees
of a taxable entity. The reason for the exemption of taxable
entities from the proposed rules was the conclusion that in
the case of a taxable employer a deduction for deferred
compensation would be postponed until includable by the
employee. Thus there would be relatively little change in
tax receipts from deferral as opposed to treating the
deferred compensation as currently taxable to the employee
and currently-deductible by the employer. This result is not
true, of course, in the case of a tax exempt employer where
there is no deduction for the wage payments.
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Therefore, the 1978 Act provision exempting taxable
entities explicitly excluded tax exempt organizations from
the umbrella provided to those taxable organizations. We
believe that this distinction is justified because of the tax
exempt organization's general exemption from tax on its
investments, and because such an organization would be
unaffected by the deduction deferral. Because of these
differences, there would be little tax encouragement to
establish a qualified plan. For example, under one set of
assumptions, in the case of a highly compensated employee,
the annual cost to a taxable employer to provide an after tax
$100 monthly annuity changes from $183 to $114 if a qualified
plan is used, rather than a self-funded investment pool.*
This is a reduction of 38 percent. Because the tax exempt
employer gains no benefit from the *deduction" and is exempt
from tax on its own income, the cost of a qualified plan
($114) is no ess than the cost that would be incurred if the
investment of the deferred amount were retained by the exempt
employer, assuming the employee was not taxed until actual
payments were made. We are particularly reluctant to see the
exempt organization placed in a tax neutral position between
a funded qualified plan and a non-funded plan because, under
Title I of ERISA, the non-funded plan must be maintained
primarily for highly compensated employees.

*The assumptions are: an individual mar-jinal tax rate of 23
percent, an average corporate tax rate of 25 percent on the
accumulated investments and 46 percent on deductions, an 8
percent rate of return on investments, a 30 year period to
accumulate the fund, and a 14.12 I-ear period over which the
annuity payments are made. It is often stated that taxable
corporations have an advantage in the payment of compensation
because the deduction reduces the cost to 54 cents on the
dollar. This is only true if the corporation pays
compensation out of what would otherwise be after-tax
profits. However, a corporation in entering a particular
activity must expect to earn enough to cover its costs
(including salaries) plus an adequate return on its
investment, after taxes on its profit. Thus, if the net
return is to remain constant, an additional $1 of gross
revenue must be received for each additional $1 of
compensation payable if the payment is deductible; and if not
deductible, the additional revenue must be sufficient toL
cover both the tax on the income and the amount of the
nondeductible payment.
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Section 457, added to the Internal Revenue Code by the
Revenue Act of 1978, limits the use of non-funded salary
reduction plans for employees and independent contractors
furnishing services to state and local governments. These
rules limit the percentage of compensation that may be
deferred as well as the absolute dollar amount. Although
these limitations clearly mitigate -the disproportionate
benefit under such- arrangements previously gained by highly
compensated employees and contractors, the legislation does
not provide specific anti-discrimination rules. This is in
contrast to the nondiscrimination test provided in the 1978
Act for two other salary reduction arrangements, cafeteria
plans and cash-and-deferred profit-sharing and stock bonus
plans.

As stated above no action was taken in the 1978 Revenue
Act with respect to tax exempt organizations. Therefore,
this past June the Internal Revenue Service published a news
release seeking additional comments on the possible
application of the 1978 proposed regulations to employees of
tax exempt organizations. After receiving substantial
written comment, a public hearing was held on November 27,
1979.

The purpose of the hearing was to explore further the
appropriate standards which might be used in determining the
existence of a deferral option. We requested specific
comments on the appropriateness of tests based on specific
written evidence, on the alteration of an individual's
current compensation pattern, and on the fact that amounts
were set aside by the organization to meet the deferred
obligation.

Commentators indicated their belief that in many cases
it would be difficult to determine whether amounts were
segregated from the general asssets of the organization.
Furthermore they expressed concern that such a test might
create an unfair distinction between employees electing to
defer compensation whose employers segregated assets, and
other electing employees whose employers did not.

We contin o believe, however, that it is appropriate
to limit the opportunity for the more highly paid employees
of tax exempt organizations to achieve the benefits of
qualified plans -- income deferral and tax free investment --
without satisfying the non-discrimination requirment.

We recognize that proceeding on the course of rulemaking
by regulation-has its limitations, and a regulation could
involve problems of administrability. Thus we can see
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advantages to a legislative solution along the lines of
section 457 of the Internal Revenue Code applicable to
employees of state and local governments. As noted above,
this section places limits on the total amount which may be
deferred, whether or not the employee exercises an individual
deferred option. This would avoid evidentiary problems in
establishing whether or not such an option exists. We also
continue to believe that section 457 could be improved by
incorporation of nondiscriminatory requirements.

Because we are uncertain at the moment of the
probability that S. 511 will become enacted, we believe that
it may be proper to proceed with preparation of a final
regulation relating to deferred compensation arrangements for
employees of tax-exempt organizations, but we certainly want
to continue to explore the possibility of a legislative
solution acceptable to all. Because I believe that we have
common goals, I believe strongly that this is possible.
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S. 989 -- Special "Rollover' Rules

S. 989 would provide that, for purposes of determining
whether a qualified plan participant has received a "lump sum
distribution,* money purchase pension plans need not be
aggregated with other defined benefit pension plans of the
same employer. This would allow an employee who receives a
distribution of the balance to his or her credit in a money
purchase pension plan to "rollover' the distribution into
either an individual retirement account or another qualified
plan, even if the employee is also entitled to receive
payments under defined benefit pension plan in subsequent
taxable years.

S. 989 achieves the same result as H.R. 4298 which we
recently discussed in hearings before the Subcommittee on
Select Revenue Measures of the House Ways and Means
Committee, on September 27, 1979. We would like to take this
opportuinity to again express our views concerning what has
become a very important and extraordinarily complex corner of
the law in the hope we can begin a dialogue that will lead to
both greater simplicity and greater equity.

S. 989 involves so-called "lump sum distributions' from
pension plans. Such distributions have for a number of years
been entitled to various forms of special tax relief. The
most recent was provided by the Employee Retirement Income
Security Act of 1974 (ERISA) which amended the Code to allow
special 10-year forward income averaging for lump sum
distributions. Roughly, this treats the distribution as if
it were received ratably over a 10-year period and was the
only income earned for each such year. The ostensible
purpose of such relief was to mitigate the impact of a
progressive tax on individuals who receive extraordinarily
large amounts of income in one year and perhaps to recognize
the general applicability of lower marginal rates after
retirement.

Since the special tax relief for lump sum distributions
seems to- be based on the assumption that the taxpayer would
have little or no other income in his post retirement years,
it is appropriate that the taxpayer not be entitled to
additional pension benefits. Although the law does not fully
reflect this theme, in order to qualify as a lump sum
distribution, the distribution must constitute, among other
things, a distribution of the total balance to the credit of
the employee in all similar tax-qualified plans. For this

-purpose, similar plans are determined by type; that is, all
pension plans (both defined benefit and money purchase plans) -

are similar, all profit-sharing plans are similar, and all
stock bonus plans are similar.
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Under these rules, if an employee recieves a
distribution of the balance to his or her credit in a money
purchase pension plan, but also particpates in a defined
benefit plan and does not receive a total distribution from
that plan, the employee would not be entitled to treat the
money purchase plan distribution as a lump sum distribution.

The special tax relief for lump sum distributions may
have a perverse effect. Rather than mitigating against the
harsh tax effects of a large one-time distribution, it may
actually be encouraging such distributons in order to take
advantage of a reduced tax burden compared to what would be
owed if ratable distributions were provided. This
encouragement of lump sum distributions is inconsistent with
the policy of ERISA to provide security for all retirement
years.

In recognition of this result, Congress in 1974 provided
for "rollovers"; that is, taxpayers receiving lump sum
distributions from qualified plans can avoid current tax by
"rolling over" the distribution into an individual retirement
account or annuity ("IRA") or another tax-qualified plan.
Tax would be payable only as periodic distributions were made
from the IRA or other plan.

There seems to be little justifiction for obtaining
special income tax treatment for lump sum distributions when
rollovers are available. At the very least, such special
treatment should be limited to those situations where an
employee or an employee's beneficiary receives a total
distribution of the balance to the credit of the employee
from all qualified plans in which the employee participates.
This would eliminate the abuses available through planning
for participation in multiple plans.

In 1974 rollovers were generally limited to lump sum
distributions and lump sum distribution treatment was
specifically restricted in order to avoid abuse of the
special averaging provisions. However, in the course of the
past five years, we have begun to realize that since
rollovers are consistent with the policy of encouraging
individuals to save for retirement and to have assets
available for their retirement period, eligibility for
rollovers need not be tied to "lump sum distributions."

S. 989 continues this trend. It allows an employee who
receives a distribution from a money purchase pension plan to
treat the distribution as eligible for rollover even though
the employee continues to have an interest in a defined
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benefit pension plan. However, it would not allow the
employee the benefit of special tax treatment for
distributions from the defined benefit pension plan.

We support the concept of expanding the types of
distributions eligible for rollover treatment. In fact, in
light of the substantial retirement plan policies which are
served by rollovers, we believe that the rules relating to
when a plan distribution is eligible for rollover treatment
should be substantially liberalized. In general, we would
support an approach which would allow any plan distribution
to be rolled over except a distribution which was being made
in connection with a life annuity or a term certain annuity.

This would simplify the law in the area of rollovers and
would prevent some harsh results. For example, under current
law if an employee receives a- distribution of the balance to
his or her credit in a plan during one taxable year, the
amount received is eligible for rollover treatment. However,
if an additional amount is received in a subsequent year,"
current law prohibits that subsequent amount from being
rolled over into another retirement vehicle and the
subsequent distribution is not eligible for special tax
treatment. Under the rule we have proposed this subsequent
amount could also be rolled over.

We do not believe it would be appropriate to extend the
special rollover rule to payments under a-rife annuity or
payments under a term-certain annuity for the substantial
period because of the abuses which might result. For
example, an employee who begins to receive an annuity at age
60 could obtain substantial deferral of tax by rolling over
each annuity payment into an IRA. No distributions would be
required to be made from the IRA until the participant
reached age 70 1/2 and then the amounts which would be
required to be distributed would be less than the amounts
otherwise includible in the employee's income from the
qualified plan. Since the purpose of allowing for
tax-favored retirement plans is to provide for retirement
savings, we believe a rollover in these annuity situations
would be inappropriate since the ultimate beneficiary of the
retirement plan might be someone other than the employee or
the employee's beneficiary. -

If the Committee finds these proposals to be of
interest, we would be glad to work with staff members of the
Committee and the Joint Committee staff to develop specific
legislative proposals.
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Finally, I would like to address the issue of the bill's

effective date. The current effective date provision states

that the amendment will be effective with respect to taxable
years beginning after December 31, 1974. We object to this

retroactive approach. Giving retroactive effect to tax laws
substantially increases the complexities in administration of
the tax laws. In addition, a retroactive rule would, in
effect, penalize those who acted and planned under the law
previously in effect and who cannot now restructure their
transactions. Therefore, we urge an amendment to the bill
deleting this retroactive effect.
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S. 1089 -- The ERISA Simplification Act of 1979

Introduction

Treasury supports the continuing effort to reduce the
overall paperwork burdens on plan administrators and
employers, consistent with the purpose of ERISA to provide
participants, beneficiaries and the administering agencies
with adequate information. Although it is imperative that
those responsible for plans not be impeded by excessive or
unnecessary paperwork we believe that ERISA represents a very
important advance in the protection of the benefits promised
to retired employees and their beneficiaries. In the
structure of rights and remedies there is strong emphasis
placed upon the individual participant's initiative, as well
as oversight by governmental agencies. Neither the
individual nor the interested agencies can function as
intended by ERISA if they have either too much of the wrong
kind of information, or too little of the right kind. In
either case the result is counterproductive.

The ERISA agencies are continuing their efforts to seek
the proper balance. Much has been done in the last year but
we acknowledge that there is more to be done. We welcome the
recommendations of the Congress and the opportunity to enter
into a dialogue on this important subject.

Section 2: Collection of Premiums by the IRS

Section 2 of the bill provides for the collection of the
Pension Benefit-Guaranty Corporation premium through the use
of the plan's annual report, Form 5500, filed with the IRS.
In general, this issue is primarily of concern to PBGC and we
support the conclusions reached by PBGC with regard to the
needs of their program.

I would like to highlight one issue, however. The
intended function of the Internal Revenue Service with
respect to the information reported on the form is not clear.
Because the process of validating the payment of premiums is
of primary concern to the PBGC, we recommend that even if
this provision is adopted, the PBGC should continue to have
full authority to conduct investigations and enforcement
actions with respect to premiums.
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Section 3: Elimination of Summary Annual Report

Section 3 of the bill would eliminate the requirement
that certain-statements of the plan's financial condition be
provided annually to all participants. In substitution, the
bill would provide for a summary of that information and the
source for obtaining additional information to be posted at
various work places. Since this area is of primary concern
to the Department of Labor we defer to that Department as to
this section of the bill.

Section 4: Filing of Forms with Income Tax Returns

Section 4 of the bill provides that "taxpayers shall
have the option to file any fotms required by (ERISA) with
the annual income tax forms required by the Internal Revenue
Code...".

This presents certain difficulties. First, many plans
are maintained by more than one employer, and the
responsibility for filing the appropriate documents rests
primarily on the plan administrator rather than on the
employers. Thus, there is no single employer's tax return to
coordinate with the plan's filing.

Second, a plan's filing is geared to plan years, while
the employer's income tax return relates to the particular
taxable period used for income tax purposes. The income tax
year and the plan year do not necessarily coincide, even when
there is a single employer maintaining the plan. To the
extent that the plan year ends early in the tax year of the
employer the bill would permit an extension of the filing of
the annual report for several months until the income tax
return is due. At its worst this would result in a delay of
11 months from the time that the annual return for the plan
would otherwise be due. This result would be undesirable
from the standpoint of the agencies whose duty it is to
administer the programs based on these annual reports, as
well as fror the standpoint of participants and other
interested individuals looking to the reports for valuable
information.

Under Code section 6072(b), the income tax filing date
for a corporation is the 15th day of the third month
following the close of the taxable year. The time for filing
partnership and individual tax returns is the 15th day of the
fourth month. Under Code section 6081, extensions may be
granted for filing income tax returns for periods up to six
months.
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The plan's return (Form 5500) is required to be filed
not later than the last day of the 7th month following the
close of the plan year, unless an extension of time up to 2
1/2 months is granted by the Service. For this purpose, an
extension of time for filing the employer's income tax return
will automatically be treated as an extension of time to file

-the Form 5500 in the case of a single employer plan.
Therefore, for an employer with a conventional single
employer olan and a plan year coinciding with its tax year,
there wo:.d be no difficulty in filing the two returns at the
same time.

Further there would be no difficulty for a single
employer to obtain IRS approval for a change of plan year to
coincide with. the tax year. Thus, in those situations where
the goal of the bill is attainable -- a single employer plan
with identical tax and plan years -- legislation is not
necessary to achieve it.

A final comment should be made regarding other forms
required by ERISA but which are not filed on a regular basis.
For example, timely reports must be made to the Internal
Revenue Service with respect to mergers and consolidations of
plans in order to give the Internal Revenue Service an
opportunity to intervene in a transaction. These forms are
unrelated to the particular tax year of the employer and in
most cases are unrelated to a plan year end. This provision
of the bill should not in any event be extended to such
forms.

Section 5: Bookkeeping Guide for Small Businesses

The bill provides for two types of guides to be
published with respect to ERISA. First, the bill requires
the Department of the Treasury and Labor to publish a booklet
to assist plan sponsors (particularly small businesses) in
developing or revising record keeping systems to simplify
compliance with ERISA. The problems of small businesses are
of particular concern in connection with the cost of
compliance with ERISA. Because they lack economies of scale
the reporting and compliance requirements lay a particularly
heavy burden on them. Although various aspects of compliance
and reporting have been dealt with in privately published
materials, it would be helpful for the government to provide
in one place a summary of the current thinking on the subject
by both agencies. However, since we have limited resources
available, we would prefer the flexibility to determine how
our resources should be allocated. Naturally we do welcome
suggestions from others, and in particular from Congress.

56-94 3 0 - - . - 45
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The second guide provided for by the bill is in the form
of a booklet prepared by the Secretary of the Treasury for
taxpayers summarizing the rules concerning individual
retirement accounts. The Internal Revenue Service has
published such a document, Publication 590, entitled "Tax
Information on Individual Retirement Arrangements." The last
publication was dated January 1979,' and a revised version of
this publication is currently being worked on with the hope
that it might be available prior to the filing date for the
1979 income tax returns. Because the law affecting IRAs has
been in a state of flux, it is difficult-to determine when
such a summary type booklet should be published, since there
is always another change just over the horizon. The Treasury
believes in the value of these booklets and will continue to
provide information for the public on this subject as rapidly
as is possible under the circumstances.

Section 6: Civil Enforcement Actions by Treasury Department

The bill provides the Secretary of the Treasury with
authority to bring a civil action to enforce compliance by a
plan or trust with the requirements of the Internal Revenue
Code applicable to so-called'qaalified plans. Under present
law, the failure to comply witn such requirements results in
"disqualification" leading to adverse tax consequences
including possible denial of a tax deduction for the
employer, taxation of the income of the trust and possibly
less favorable tax treatment for employees and their
beneficiaries. The bill is obviously intended to provide
alternative sanctions. The Internal Revenue-Service has been
studying the question of alternatives to plan
disqualification and we understand that a Comnittee of the
Tax Section of the American Bar Association has also been
interested in this problem. We welcome the initiative of
this Committee in developing a more widespread dialogue on
this very important issue. However, certain questions must
be faced in considering whether the approach of the bill
should be adopted.

The provisions of the Internal Revenue Code related to
qualified plans can be divided into several parts.

First, there are the portions of the Internal Revenue
Code which parallel provisions in Title I of ERISA relating
to participation, vesting and funding. With respect to such
provisions the Secretary of Labor already has the authority
under section 502(b) of ERISA to bring injunctive actions to
enforce compliance. The question of the division of
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responsibility between Labor and Treasury is being studied in
connection with the President's Reorganization Plan number 4
as to which the Office of Management and Budget is required
to submit a report to Congress by January 31. A transfer of
civil litigation authority from the Department of Labor to
the Internal Revenue Service is among the alternatives
presently under study and it seems appropriate to defer
consideration until the study is completed.

The second set of provisions in the Internal Revenue
Code deal with nondiscrimination requirements. That is, a
qualified plan may not discriminate in favor of higher paid
employees. -Under present law an employer has discretion as
to whether or not to establish a plan. Once a plan is
established it must comply with Title I requirements;
however, it need not comply with the nondiscrimination,
requirements; The bill suggests that at least once a plan
claims the benefit of qualified status it can be forced to
comply with the requirements of the Internal Revenue Code.
This raises significant questions. Suppose, for example, an
employer establishes a plan for salaried employees who
comprise 10 percent of the employees of the company. If the
Internal Revenue Service finds that the exclusion of hourly
paid employees results in a discriminatory plan will the
employer be required to cover-the remaining 90 percent of the
employees?

Third, there are provisions in the Internal Revenue Code
which neither affect discrimination nor are parallel to
provisions in Title I.

As an overall matter, if it is decided that injunctive
relief is appropriate in all or some of these circumstances
we must decide whether it is consistent with the traditional
role of the Internal Revenue Service which up to now, at
least on the surface, has been to determine taxpayer's
appropriate liability from particular activity and not to
enforce any one mode of conduct. It is also necessary to
consider whether injunctive action by either Labor or the .
Internal Revenue Service should be in addition to possible
plan disqualification as it is today or whether in some
circumstances, at least, injunctive relief should entirely
replace plan disqualification as a sanction. It has been our
belief that the self-enforcing aspect of the Internal Revenue
Code would be severly weakened if the Internal Revenue
Service could only require taxpayers to do what they should
have been doing all along.
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S. 1090, S. 1091 and S. 1092 --
Amendments Relating to Church Plans

S. 1090 and S. 1091

S. 1090 and S. 1091 would amend the definition of church
plan in Title I of ERISA and in the Internal Revenue Code.

Under current law, a church plan is defined asa plan
established by a church or by a convention or association of
churches which is exempt from tax under section 501 of the
Code. In addition, a special temporary rule provides that if
a plan was in existence on January 1, 1974, it will be
treated as a church plan if it was established and maintained
by a church or convention or association of churches and one
or more agencies of such church (or convention or
association), if the church and each such agency is exempt
from tax under section 501. However, this temporary rule
does not apply for any plan year beginning after 1982. The
term church plan does not include a plan maintained by more
than one employer, if one or more of the employers in the
plan is not a church or a convention or association of
churches which is exempt from. tax under section 501 of the
Code.

S. 1091 would make three changes in this definition.
First, a church plan would include a plan established and
maintained by an organization, the principal purpose of which
is the administration or funding of a plan for the provision
of retirement benefits for employees of a church or a
convention or association of churches. We understand that
this would allow a program of a church pension board to be
considered a church plan.

In proposed Treasury regulations issued on April 8,
1977, no provision was made to allow a program maintained by
a pension board or other separately incorporated organization
to maintain a church plan. Through written comments ard at a
public hearing held on October 6, 1977 with respect to the
proposed regulations, commentators suggested that the term
church plan should include a plan which is administered by a
separately incorporated organization such as a pension board
or a bank. We agree that such a prov-ision is appropriate.

However, S. 1091 would go substantially further by
permitting a plan which is established and maintained by the
administering organization to be considered a church plan.
For the reasons set forth below, we do not feel it is
appropriate to expand the definition of a church plan this
far.
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Second, the bill would define the term Nemployee," for
purposes of determining who may participate in a church plan,
to include any duly ordained, commissioned or licensed
minister of a church in the exercise of his ministry,
regardless of the source of his compensation. The term would
also include any employee of an organization which is
controlled by or associated with the church or a convention
or association of churches so long as such organization is
exempt from tax under section 501. These provisions would
substantially expand the concept of church plan and by
allowing church agencies to be included in church plans would
effectively make the temporary rule contained in current law
permanent.

The effect of the current rule is that employees of
church agencies will, after 1"982, be entitled to the full
protection provided by ERISA. We believe this is beneficial.

While Congress took account of the special status of
churches, and of governments, in exempting church plans and
government plans from the basic participation, vesting and
funding requirements of ERISA, it seems to us that such
exceptions should be kept to a minimum. If benefit levels
for employees of a church agency remain the same but more
employees become eligible to participate and to receive a
vested benefit, the cost of maintaining a qualified plan for
a church agency will probably increase. However, the policy
of ERISA is to provide more assurance that covered workers
will receive benefits promised by a plan. One aspect of this
policy is a prohibition against using a given amount of
contributions to provide a higher benefit for a few employees
and nothing or a minimal benefit for others. Therefore, we
oppose the provision of S. 1091 which would extend the
temporary rule relating to church agencies and which would
prevent the full requirements of ERISA from applying to
church agency plans. However, it might be appropriate to
treat certain agencies, such as missionary boards, as part of
a church plan where such agencies are performing functions
which one church alone could not afford. Moreover, some
representatives of these organizations have indicated to us
that they do not seek exemption from the minimum standards
but rather they have difficurty with some of the more
technical provisions of the Code. The protections afforded
by these provisions may be just as important. However, we
recognize the necessity to balance the interests. We are
prepared to consider each particular rule separately to
determine if the peculiar burdens it may place upon the
traditional mode in which churches have operated outweigh the
benefits provided. However, we see no justification for
expansion of the complete exemptions from ERISA.
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Under S. 1092, all periods of service with all churches
would be considered as periods of service for one employer.
We do not object to this provision.

The second area of change proposed by S. 1092 concerns
the limitations on contributions to section 403(b) plans
under Code section 415(c). This section provides in general
that the contributions and other additions allocated to a
participant in a defined contribution plan may not exceed the
lesser of a specified dollar amount or 25 percent of the
participant's compensation. Sction 415(c)(4) currently
provides more liberal limits for certain employees whose
employers maintain section 403(b) annuity plans. The
employees subject to these special limitations do not include
church employees. The legislative history of this special
provision indicates that it-was added to the Code in order to
enable covered employees to "catch up" on contributions in
the later years of their careers to make up for contributions
which were not economically feasible during earlier periods.

S. 1092 would extend the special limitations in section
415(c)(4) to employees of churches and, in addition, would
create a de minimis allowance under which the limitations of
section 415 would not be violated by any contribution of
$10,000 or less. Further, the $10,000 amount would be
adjusted for increases in the cost of living.

We generally support the policy reflected in section 415
of the Code which seeks to limit the portion of earnings
which can be set aside on a tax-favored basis. We also
support the general requirement that plans established by an
employer must cover a broad cross section of employees in
order to receive favorable tax treatment. Since section
403(b) annuity plans are not required to cover a broad cross
section of employees, we do not believe the special
preference for tax-exempt institutions embodied in section
403(b) reflects sound tax policy, nor do we believe the
special exception from section 415 which is available for
certain section 403(b.i plans is justifiable. Not only are
the plans described in section 403(b) given a preference over
qualified plans with respect to both coverage and in certain
circumstances the application of the section 415 limits, but
the special rules in section 415(c) (4) are extremely complex
and a burden on employers and employees. Given our concerns
with respect to both section 403(b) plans and exceptions from
the section 415 limits, we cannot support the changes
proposed by S. 1092. However, we would not oppose an
expansion of the eligibility for special treatment under
section 415(c)(4) if a specific de minimis amount were
included in section 415(c)(4) in lieu of the currently
complex rules in that section. We would propose that the de
minimis amount be $7,500 per year without a built-in
adjustment for inflation.
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S. 1240
The Employee Stock Ownership

Improvements Act of 1979

S. 1240, the Employee Stock Ownership Improvements Act
of 1979, would make a number of changes in the law relating
to employee stock ownership plans and would also affect
certain other provisions in the Internal Revenue Code
relating to employee benefits. My statement will discuss
each section of S. 1240 separately.

Section 2: Permanent Investment Tax Credit

An employer is currently entitled to an additional
investment credit for contributions to an employee stock
ownership plan. The additional tax credits are based on
qualified investments made by the employer. Under current
law, these additional investment credits are not available
with respect to qualified investments made after December 31,
1983.

Section 2 of the bill would make the additional
investment tax credits permanent. We estimate that the
additional revenue loss from this provision would be $864
million in 1984 and $1.065 billion in 1985.

As we testified before the Senate Finance Committee on
July 20, 1978, present law discriminates in favor of certain
industries because it ties the availability of employee stock
ownership to the investment basq of the industry. There is
no rationale behind providing one worker a level of
contribution different from that received by another worker
simply because their employers have invested different
amounts of money in plant and equipment. Current lao favors
workers in capital intensive industries.

We believe that if Congress enacts further legislation
which provides for the purchase of stock through a tax
credit, it would be preferable to base the determination of
eligibility on the wages paid by an employer rather than on
the employer's investments in certain types of assets.
Because of our concern over the discriminatory nature of the
current investment credit approach, we oppose section 2 of
the bill which would make the investment credit employee
stock ownership plan provisions permanent.
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Section 3: Labor Credit ESOPs

Section 3 of the bill would amend the Internal Revenue
Code to allow an employer to obtain a one percent tax credit
if the employer contributes employer securities, or cash used
to acquire employer securities, to an employee stock
ownership plan in an amount equal to one percent of the
compensation of participants under the plan. This wage base
or "labor" credit ESOP would not be allowed if the employer
has taken advantage of the investment credit ESOP under the
Code. In general, the plan maintained under this section
would be rcguired to satisfy the same standards as any other
ESOP, although the limitation on compensation which is taken
into account for purposes of allocating contributions under
the Investment credit provisions would not apply.

As indicated above, we favor a wage base or "labor"
credit ESOP over the current investment credit ESOP
provisions. However, we cannot support the approach
described in section 3 of S. 1240 as currently proposed for
two reasons.

First, we believe that the labor credit approach should
stand alone and should not be. offered as an alternative to
the investment credit ESOP. Allowing the choice of labor or
investment credit ESOPs will, we believe, continue to
discriminate in favor of employees in certain capital
intensive industries. Perhaps more important, the revenue
cost of continuing the investment credit approach and adding
a labor credit provision would be substantial. We estimate
that the cost of the provisions in sections 2 and 3 of the
bill for the first year that the labor credit becomes
effective, that is, for years beginning after December 31,
198), would be $1.288 billion rising to $4.28 billion by
1985. We would favor a phase-in of the labor credit as the
current investment credit provisions terminate. That is, the
labor credit described in section 3 of the bill would be
available beginning in years after the investment credit was
no longer available.

Second, we do not believe that it is appropriate to
eliminate the limitation on compensation for purposes of
allocating employer contributions to the plan. Under the
current investment credit approach, employer contributions
are allocated to employees in the ratio of each employee's
compensation to total compensation of all employees, but no
more than $100,000 of compensation is taken into account with
respect to any employee.
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In terms of broadening stock ownership, it appears to us
to be counterproductive to provide a $100,000 executive with
10 times as much stock as a $10,000 a year worker. In
general pension plan law, this type of allocation is allowed
on a theory of equal percentage wage replacement. However,
in the case of an ESOP which is funded through tax credits,
and which is designed to expand stock ownership, this type of
allocation appears to work against the express goal of the
program. While we would suggest a lower limit on the
compensation which may be taken into account for purposes of
the allocation of labor credit, we definitely oppose an
attempt to remove the current limitation from the allocation
formula. Finally, in this regard, we also believe that if
the base for the credit is to be related to compensation, it
is appropriate to use some base which can be readily
calculated by employers such as wages subject to income tax
withholding. Using a wage base for the credit should require
as little extra administration-for employers as possible and
should not require regulatory activity to define compensation
for purposes of ESOPs.

Section 4: Deductibility of Dividends, Bequests, etc.

Section 4 of the bill would make two substantial changes
in the Internal Revenue Code.

First, subsection (a) of this section would amend the
Code to provide a deduction for dividends paid to an employee
stock ownership plan if dividends received by the plan are
distributed within a certain period to employees
participating in the plan.

Second, subsection (b) of section 4 would amend the Code
to allow a contribution, bequest or similar transfer of
employer securities to an ESOP to be deemed a charitable
contribution and therefore deductible if the contribution
meets certain conditions.

The provision allowing a deduction for dividends is a
limited form of integration of the corporate and individual
income taxes. It would result in taxation of corporate
income at only one level. Integration of the corporate and
individual income taxes is a problem of extreme complexity
which both we and the Congress have begun to examine on an
overall basis. We believe the question should be addressed
in terms of overall integration mechanisms and should not be
limited to a single situation such as stock held by a
particular form of employee benefit plan. Therefore, we
oppose this provision in section 4 of the bill.
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This section of the bill would also allow a charitable
deduction for contributions of employer securities or other
property to an ESOP. We believe that contributions to an
ESOP, as well as any other type of retirement plan, provide
compensation to employees. Subject to the special rules for
contributions to retirement plans, they should continue to be
treated for tax purposes as compensation. Contributions to a
plan by a person other than the employer are, in substance, a
contribution to capital of the employer rather than a
charitable contribution in any traditional sense. Therefore,
"gifts" to such an entity should not be treated as charitable
gifts. Rather, to the extent they are actually made, they
should be treated as noncharitabl transfers.

Section 5: ESOP Exception to Forfeiture Limitations

Certain provisions of the Internal Revenue Code
currently limit the contributions and other Oadditions" which
may be allocated to a participant's account in a defined
contribution plan. One of the other additions is the amount
of forfeitures allocated in a year. Section 5 of the bill
would provide that "extraordinary forfeitures" (as defined in
regulations) in an ESOP would not be taken into account to
the extent they would cause the maximum annual addition
limitations to be exceeded for a year. We understand that
this provision is intended to allow an employer to amortize
an employee stock ownership plan loan under the Code without
regard to whether there were substantial forfeitures in a
year.

The current limitations on annual additions to qualified
plans are intended to impose reasonable limits on the amount
which may be set aside in a tax-favored manner for an
employee each year. We support the policies reflected in
these limitations.

While we recognize that forfeitures during the year may
cause problems in the repayment of an ESOP loan, we believe
there are alternatives to the approach described in section 5
of the bill which would alleviate the problems for the
employer. First, we would suggest that the issue of
forfeitures could be avoided if employees had at all times a
100 percent vested and nonforfeitable interest in shares of
employer stock allocated to their accounts. In addition to
avoiding the forfeiture problem this would support the
policies of expanded stock ownership by assuring employees
that stock allocated to them would be distributed to them.
Second, we understand that it is common practice in the area
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of ESOP loans to make special provision in the repayment
schedule for the contingency of extraordinary forfeitures.
We believe that either 100 percent vesting or such special
provisions are preferable to an exemption from the current
limitations.

Section 6: Limitation on ESOP Distributions

Under the current provisions of the Code, an employee
stock ownership plan may distribute cash in lieu of employer
securities provided that the participant has a right to
demand a distribution in employer securities. Section 6 of
S. 1240 would amend this provision to allow a plan to
distribute only cash and not stock and to avoid the election
by participants if, under the charter or bylaws of
corporation,'only actual employees of the employer or
qualified trusts are allowed to hold employer securities.

We believe this provision would interfere with the goal
of broadening stock ownership. Although we recognize that
some employers object to allowing nonemployees to hold stock,
we believe the appropriate response for such employers is to
avoid the use of plans requiring the distribution of employer
securities to former employees. Since this provision would
allow, through a simple amendment of the bylaws of a
corporation, an opportunity to avoid distributions of
employer securities, and since such avoidance could result in
both adverse tax consequences to employees and a narrowing of
the class of individuals who own securities, we cannot
support it.

Section 7: Voting Rights in Certain Closely-held Securities

The 1978 Revenue Act amended the Internal Revenue Code
to provide, in general, that any defined contribution plan
which has more than 10 percent of its assets invested in
securities of an employer which are not publicly traded and
which acquires employer securities after December 31, 1979,
must allow participants to direct the trustee as to how such
securities are to be voted in certain major corporate
matters.

Section 7 of S. 1240 would repeal this provision of the
Code.

We are opposed to this provision of the bill.
Investment of pension plan assets in the stock of the
employer is inconsistent with the goal of providing
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retirement -security. In effect, the employee is less
protected than an unsecured creditor of the employer, a
result totally inconsistent with the goal of ERISA to require
funding of pension benefits. Such an investment can only be
justified on the grounds that it will increase the interest
and productivity of employees if they have an ownership
interest. However, this interest must be real. We believe
that for employees to have a meaningful interest in employer
securities, it is both necessary and appropriate to allow
employees to direct the trustee in the manner in which such
securities are to be voted.

We are preparing a study as requested by the Senate
Finance Committee regarding the extent to which voting rights
should be passed through to participants in defined
contribution plans which invest in employer securities. We
hope to have this study completed in the near future.
However, our tentative conclusion is that voting rights
should be made available to participants in such plans
because such rights may increase the motivation and
productivity of employees which, we understand, are among the
underlying purposes for encouraging employee stock ownership
plans.

Section 8: Cash Distribution Option for Stock Bonus Plans

Under current law, a stock bonus plan which is not part
of an employee stock ownership plan must provide for
distributions to participants in the form of employer
securities. A stock bonus plan is not entitled to take
advantage of the cash distribution option currently provided
for employee stock ownership plans.

Section 8 of S. 1240 would amend the Code to allow a
stock bonus plan to take advantage of the same provisions
currently applied to employee stock ownership plans.
Specifically, this provision would allow stock bonus plans to

distribute cash in lieu of employer securities provided that
participants are entitled to elect to receive employer
securities.

While we believe that the underlying principles of
tax-favored retirement savings for employee stock ownership
plans should be satisfied through the required distribution
of employer securities, we also recognize that certain
administrative savings are possible if the cash distribution
option, subject to the participant's right to demand employer
securities, is available for a plan. Therefore, we do not
object to this provision of the bill.
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Section 9: Anti-flow-through Rules

Under current law, the additional investment tax credit
for contributions to an employee stock ownership plan is not
allowed if a taxpayer's cost of service for ratemaking
purposes or the base through which the taxpayer's rate of
return is applied for ratemaking purposes is reduced by
reason of the investment tax credit ESOP percentages, or if
any portion of the tax credit which results from an ESOP
contribution is treated for ratemaking'purposes in anyway
other than as though it had been contributed by the
taxpayer's common shareholders.

Section 9 of S. 1240 would make a minor change in the
wording of this provision.

We do not object to this-change.

Section 10: Special ESOP Annual Addition Limitations

Under current law, the dollar amount of the annual
addition to a participant's account in an employee stock
ownership plan may be twice the normal amount if employer
contributions of securities are made to the plan. Section 10
of S. 1240 would allow the annual addition exception to apply
if the employer contributes cash for the purpose of acquiring
stock for the account of participants under the plan.

We do not object to this provision. However, we believe
it may be dealt with administratively and we are currently
reviewing regulations which would reach the same result.

Section 11: Credit for Establishing an ESOP

Section 11 of S. 1240 would allow a small business
employer who establishes an employee stock ownership plan to
take a credit against tax in an amount equal to the lesser of
$5,000 or the actual cost of establishing the plan. For
purposes of this provision, a small business employer is
defined as an employer having a monthly average of not more
than 100 employees. This credit would be available for
taxable years beginning after December 31, 1980.

We believe that it may be desirable for employees to
have a stake in their employer's success. Such an approach
may reduce divisions between management and labor and
increase the incentive to work. However, we also believe
that the ideal form for providing a stake in the success of-
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an employer varies from company to company and individual to
individual. Past history indicates that employers and
employees will develop such arrangements without further tax
benefits. We also believe that it is appropriate for the
Government to remain neutral in the portfolio decisions of
individual plans.

Therefore, we oppose the addition of a tax credit for
establishing a plan. Under current law, the costs to an
employer of establishing any employee benefit plan are
deductible and we believe that this is a sufficient benefit
to the employer.

Section 12: IRAs for ESOP Participants

Under current law, an employee who is an active
participant in a tax-qualified plan may not make deductible
contributions to an individual retirement account or annuity
("IRA").

Section 12 of S. 1240 would amend the Internal Revenue
Code to provide that a participant in a tax credit employee
stock ownership plan would not be deemed to be an active
participant for purposes of the IRA deduction provisions
solely because of his or her participation in a tax credit
ESOP.

We believe this is undesirable. The intent of the
Congress in enacting the IRA provisions was to make
tax-favored retirement savings available to individuals who
do not have this benefit through their employers. The
provision in the bill would again favor ESOPs over other
pans and could result in substantial benefits to certain
employees. For example, our studies indicate that IRAs are
largely utilized under the current rules by high income
individuals. The provision in section 12 of the bill would
exacerbate that problem, since the tendency would be for
highly-paid employees to utilize the IRA deduction while
receiving proportionately large contributions to the ESOP.

- There are other broad-based approaches to the issue of
additional retirement savings through IRAs which are being
developed in the Congress. At least two such proposals have
been made by members of the Senate Finance Committee. We
believe the approaches currently under consideration which
attempt a broad-based solution to the problems offer a better
overall approach and should be considered on their merits.
Because of the narrow focus of section 12 of the bill, we
cannot support it. However, we recognize that in cases where'
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the only qualified plan maintained by an employer is a tax
credit ESOP, some employees may wish to participate in a IRA
rather than the ESOP, and yet the qualified status of the
ESOP may be adversely affected if the plan allows eligible
employees to elect to establish an IRA rather than
participating in the ESOP. Therefore, we would be willing to
consider with the Committee a narrowly drawn provision which
would allow a tax credit ESOP to make such an election
available.

Section 13: Special Rules for Matching Employee
Contributions

Under current law, an employer is entitled to an
additional one-half percent investment tax credit if the
employer contributes employer securities (or cash used to
acquire employer securities) to a tax credit employee stock
ownership plan, and the employer contributions are matched by
employee contributions.

Section 13 of S. 1240 would modify this rule to allow
the employer to contribute directly on behalf of the
employees the matching, employee contributions. although the
contributions of the matching amounts would not entitle the
employer to an additional .tax credit, section 13 of the bill
would amend the Code to provide that the employer would be
entitled to a deduction for such contributions.

As we indicated above, we believe the current provisions
basing employee stock ownership on qualified capital
investment are inherently discriminatory and should be
abandoned. Even if such provisions are not abandoned, we
question whether the proposal in section 13 of the bill. would
comport with that we understand to be the basic thrust of the
matching contribution provisiops, namely, an employee's
individual choice to invest ip the employer.

Section 14: Tax Deferral for Distributions from ESOPs

Current law provides that if a lump sum distribution
from a qualified plan includes securities of the employer
corporation, net unrealized appreciation attributable to
those securities is not currently included in the recipient's
-gross income. The'currently taxable portion is equal to the
trustee's basis in the securities distributed, and may be
subject to the special 10-year. averaging device allowed for
certain lump sum distributions. The net unrealized
appreciation is not taxed until.the securities are sold and
at that time the appreciation is treated as a long-term
capital gain.
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Section 14 of the bill would amend the Code to provide
that if a participant is covered.unde'r a' tax bredit employee
stock ownership plan for at Least three years -and receives a
lump sum distribution for the-plad which, cotisists of employer
securities, then the lesser of,,the, entire amount of the
distribution or $5,000 would-bkb excluded from the recipient's
gross income in the year of tt ,distribution.

We believe that the'present. provisions allowing net
unrealized appreciation. to escape current tax are
inappropriate and that such'appceciat-ion'should'be currently
taxed in the same manner as any-other type of-lump-sum
distribution. No significant policy-objoctive is'achieved by
singling out employer securities for thifN special deferral.
However, the provision in section 14 of the bill would go
beyond the present special treatment and would exempt from
current tax even the amount currently subject to tax at the
time the distribution is received.

This provision would exacerbate the current dichotomy
between lump sum distributions containing employer securities
and those that do not. We do not-believe that any policy
objective would be servedby this approach and therefore we,
object to this provision.

Section 15: Use of Nonvoting Stock

The Code currently provides that an employee stock
ownership plan may use nonvoting coamon stock only if the
stock is readily tradable. If there is no readily tradable
common stock of the employer, then the employer must use
voting common stock or preferred stock which is convertible
into voting common stock in an ESOP.

Section 15 of S. 1240 would allow an-employer which has
no readily tradable stock to use nonvroting stock if that
stock meets certain conditions.

We believe that in order for employee stock ownership to
be meaningful, the classes.of stock which may be held by an
employee stock ownership plan should be defined-in a manner
which gives employees interest in their employer. While we
believe there are justificationd'for Ifowingthe use of
nonvoting stock when itis readily',tradable, w# see no such
justifications in the case of closely-held-nofnvoting st76ck
and therefore we object,.to this provision. 4 -
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Section 16. Valuation of Employer securities

The Code currently provides that employer securities are
valued for purposes of contributions to a tax credit employee
stock ownership plan on the basis of their average closing
prices for the twenty consecutive day trading period
immediately preceeding the due date for filing the tax return
for the year in which the ESOP credit is claimed.

Section 16 of S. 1240 would amend the Code to provide
that the value of the tax credit ESOP securities contributed
to a plan would be determined on the basis of the average
closing prices for the twenty consecutive day trading period
immediately preceeding the date of the contribution of the
securities to the plan.

We do not object to this provision.

Section 17: Special Employee Benefit Provisions

Under current law the maximum amount which may be
deducted for contributions to a stock bonus plan and a profit
sharing plan is, in the aggregate, 15 percent of the
compensation paid to participants for a year.

Section 17 of the bill would increase this amount to 25
percent of compenstion where the employer maintains both a
profit sharing plan and a stock bonus plan.

We estimate that this amendment would generate a revenue
loss of $20 million in 1980, rising to $40 million by 1985.

We oppose as a matter of policy this attempt to increase
the deductible limits on contributions to both a profit
sharing plan and a stock bonus plan. We recognize that the
result of our approach may be to favor money purchase pension
or defined benefit pension plans over profit sharing or stock
bonus plans. However, we do not view this as inappropriate
since we believe pension plans provide participants with
benefits which are more certain than profit sharing or stock
bonus plans, and give greater, assurance that benefits will be
available at retirement.

Section 17 of S. 12.40 would also change a provision
relating to plans benefitting "owner-employees." Currently,
if a non-incorporated employer maintains a qualified
retirement plan, the trustee of plan assets must be a bank or
a trust company except in certain narrowly defined
situations. Section 17 of the bill would provide that if an
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employer incorporates through a transaction which constitutes
a tax-free incorporation under the Code, and adopts a
qualified plan after incorporation, the assets of the plan
which was maintained prior to incorporation may be
transferred to the trustee of the corporate plan. Since the
corporate plan trustee does not necessarily have to be a
bank, this would in effect remove a restriction from current
law.

We do not object to this change.

Section 18: Cafeteria Plan Expansion

The 1978 Revenue Act added to the Internal Revenue Code
provisions relating to cafeteria or flexible benefit plans.
As currently defined, a cafeteria plan may not include any
plan which provides for deferred compensation.

Section 18 of the bill would amend the definition of
cafeteria plan in the Code to allow a cafeteria plan to
include a cash or deferred profit sharing or stock bonus
arrangement as defined in another section of the Code. The
amended definition would be effective for taxable years
beginning after December 31, 1978.

We do not object to this provision.
I

Section 19: Technical Corrections

Section 19 of the bill would make a number of technical
corrections in the Code provisions relating to employee stock
ownership plans which were added or amended by the 1978
Revenue Act. We have worked closely with the staff of the
Senate Finance Committee and the staff of the Joint Committee
on Taxation in considering proposed technical revisions to
the 1978 legislation. A number of the changes described in
section 19 of S. 1240 are or will be included in the
Technical Corrections Act which was favorably reported by the
Senate Finance Committee on November 29, 1979.
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Senator BENTSEN. Our next witness will be the Honorable Wil-
liam Hobgood, Assistant Secretary of Labor.

We are delighted to have you. If I get up from time to time, it is
because we have some legislation on the Floor I am interested in
and I have to take care of some responsibilities there.

STATEMENT OF HON. WILLIAM IIOBGOOI), ASSISTANT
SECRETARY OF LABOR

Mr. HOBGOOD. I understand, Mr. Chairman. Thank you.
Joining me today, on my left, is Ian Lanoff, Administrator for

the Pension and Welfare Benefit Plans; on my right, Monica Gal-
lagher, Associate Solicitor of the Department of Labor for Plan
Benefits Security.

Mr. Chairman, Senator Matsunaga, I am happy to appear before
you today to discuss several bills which would amend the Employee

etirement Income Security Act including S. 1089, the ERISA Sim-
plifiction Act of 1979, S. 209, the ERISA Improvements Act of 1979,
and S. 1958, a bill dealing with qualifying employer real property.

I have a prepared statement I would like to submit for the
record.

Senator BENTSEN. We will take it in its entirety. If you will
summarize it?

Mr. HOBGOOD. Thank you.
In my remarks today, I will just touch on a few of the main

points.
Mr. Chairman, despite being relatively new in this position I am

well aware of the significant role you and the other members of the
Committee on Finance played in enacting ERISA and your continu-
ing interest in its administration. I am informed that your leader-
ship and the work of this subcommittee have directly contributed
to the adopting of key administrative improvements, the most sig-
nificant of which being the development of Reorganization Plan
No. 4 which divided authority in the rulings and regulations areas
between the Department of Labor and the Department of the
Treasury.

Also, in response to initiatives taken here, the Department made
specific, in its prudence regulation that investments in smaller and
newer companies were not imprudent per se. We also revised
schedule B actuarial reporting in order to collect reliable informa-
tion regarding the financial status of private pension plans.

Finally, in recognition of your intent in developing the concept of
simplified employee pension plans to ease reporting for small em-
ployers, we recently proposed to defer to IRS requirements for such
plans. I hope to build on this record and to continue the open and
successful communication that has marked your subcommittee's
relationship with the ERISA program in its developmental years.

Senator BENTSEN. Let me thank you.
A lot of progress has been made. You have been helpful in that

regard.
Mr. HOBGOOD. Thank you.
We approach our analysis of S. 1089 in the same spirit of cooper-

ation and in anticipation of your further assistance in our efforts to
improve ERISA administration. We believe administrative im-
provements can be, and have already been, made without legisla-
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tive change. We believe this is the best approach. In analyzing S.
1089, we have kept in mind our ability to accomplish the desired
improvements administratively. After concluding our remarks on
S. 1089, we will turn to S. 209 and other bills.

Mr. Chairman, section 2 of S. 1089 would allow a plan to pay the
annual premium owed to the Pension Benefit Guaranty Corpora-
tion to, and file the related form with, the IRS as part of its annual
report. We will defer on this provision to IRS and the PBGC.

Section 3 of S. 1089 would eliminate the requirement that the
summary annual report be mailed each year to plan participants
and beneficiaries. In place of the mailing of the summary annual
report, the bill would require the plan administrator to post at the
employees' workplace a brief description of the current financial
status of the plan, a copy of the latest summary plan description,
and a name of an official who could provide further information.
The bill apparently does not include any provision for retirees and'
beneficiaries to receive the information other than by coming to
the workplace.

We believe we have already accomplished much of what this
proposal intends by recently streamlining the summary annual
report to make it easier to prepare and understand. It would be
preferable, in our view, to wait until the new summary annual
reports have been utilized for a period of time before considering
the procedure proposed by S. 1089.

After such a trial period, we will be in a position to determine
whether the paperwork burden and expense to plans of individual
mailings of summary annual reports outweigh the benefit to par-
ticipants and beneficiaries, and if so, what would be the best way to
reduce those burdens. However we do not believe further changes
are necessary or appropriate at this time.

Section 4 would allow the taxpayer to file any pension forms at
the same time as income tax returns. We do not believe that the
intended benefits of this provision would warrant the uncertainty
it would necessarily produce as to when the documents would be
received and who would be eligible to utilize it.

In addition, we are concerned that this proposal could cause
difficulties for our enforcement program. Plan forms are to be filed
by the plan administrator, who may or may not be the same
person-or entity-as the plan sponsor-taxpayer. Even when they
are the same, in many cases the plan and the employer have
different tax years. Furthermore, taxpayers often get extensions
for the filing of their income tax returns. _

We are concerned it could cause difficulties for our enforcement
progi-ams.

Finally, section 6 provides Treasury with civil enforcement au-
thority over plans which do not comply with minimum standards.
Under the present division of authority, the Secretary of the Treas-
ury may refer such matters to the Department of Labor for civil
enforcement action. While we defer to the Treasury on the desir-
ability of its having further authority, we have no reason to be-
lieve, based on our experience to date, that the current division of
enforcement authority is unsatisfactory.

Providing Treasury with direct civil enforcement authority
would, to some extent, be duplicative and thus uneconomical. Rea-
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linement of the enforcement powers will be addressed as part of
the evaluation of alternative structures under Reorganization Plan
No. 4. Accordingly, we do not believe this provision should be
enacted at the present time.

Mr. Chairman, we submitted earlier in the year a detailed analy-
sis of S. 209. Thus, I will limit my remarks on that bill to several
major areas of special concern to the Department in S. 209.

I would like to focus on three proposals which the Department
supports. These are proposals to improve spousal benefits which
would largely benefit women, to expand health care protection, and
to prohibit misrepresentation.

In the area of spousal benefits, S. 209 contains provisions that
would amend ERISA's joint and survivor protections by requiring
plans to provide a survivor's benefit for the spouse of a participant
who had completed 10 years of service credited for vesting but dies
before reaching early retirement age.

Coverage under the new joint and survivor provision would be
voluntary, as participants could elect out of this form of benefit
and also could revoke the election at a later date. In addition, this
provision would permit plans to pass any added costs resulting
from the survivor's benefit on to the participant.

The new joint and survivor requirement contained in S. 209
represents an important protection for the spouses of pension plan
participants. Under the existing law, the surviving spouse or-a
participant with many years of service who dies prior to reaching
early retirement age may nevertheless receive no benefits. This
primarily affects widows between the ages of 45 and 60, many of
whom have little work experience and very limited, if any, sources
of income.

In addition, these widows often find themselves in circumstances
where they are not eligible for Government child support or wel-
fare benefits and are too young to receive social security benefits.
We understand that Treasury has certain technical problems with
this area and we defer to them on those problems.

Another provision of S. 209 which we believe will aid women
permits the enforcement of certain State court judgments that
order an employee benefit plan to make benefit payments to a
participant's former spouse in satisfaction of claims arising under
either a family support law or a community property law in limit-
ed circumstances.

The bill would make clear that the sections of ERISA which
provide that a participant's pension benefits may not be assigned
or alienated do allow the enforcement of State court support, ali-
mony and community property orders against a plan when the
participant is already in pay status, the so-called two check situa-
tion. Other applications of State property law would continue to be
preempted.

This approach statutorily clarifies the interpretation of the exist-
ing law this administration has taken.

Another section of S. 209 provides a special exemption from
Federal preemption for State laws requiring employers to directly
or indirectly provide health care benefits or services to employees
and their dependents, or regulating such arrangements. Such laws,
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insofar as they affect employee benefit plans, are now preempted
under ERISA.

Of course, we place great importance on providing adequate
health care to the Nation's work force, but we are concerned with
how the regulatory scheme of ERISA and that of a State will
interrelate when applied to the same group of employee benefit
plans in that State.

We would, therefore, suggest that S. 209 be limited to permitting
the preemption exemption in one State. We believe that the model
State should be Hawaii, which has enacted a law requiring employ-
ers located there to provide health care benefits for workers in the
State. The Hawaii law embodies a unique and precedent setting
experiment in the provision of health benefits which is well worth
trying. We are willing therefore, to support a study of the Hawaii
model.

In light of the possible complications, we would suggest that
instead of relaxing the preemptive effect of ERISA so as to allow
all States to immediately adopt laws regulating employee benefit
plans, the Department, in consultation with Hawaii report back to
you after a reasonable period. At that point, consideration can be
given to the appropriateness of extension to other States.

S. 209 includes provisions regarding misrepresentations in con-
nection with pension plans. They provide that section 17 of the
Securities Act of 1933 and section 10(b) of the Securities Exchange
Act of 1934-antifraud coverage under the Federal securities
laws-would not be applicable to interests in an employee benefit
plan.

These interests would be directly protected under a new section
515 of ERISA, and violations of that section would be actionable
under a new section 502(aX7). Section 515 would take account of
the specific characteristics of plans and the regulatory pattern of
ERISA by providing generally that documents prepared in accord-
ance with the reporting and disclosure rules of ERISA and the
regulations thereunder would not be covered by this section, and
that the plan itself could not be guilty of a misrepresentation
without the ambit of the provision.

Misrepresentation is of great concern to us since no fraud is
more cruel than fraud which can cause employees to face unexpect-
ed financial hardship in their retirement years. Since plan partici-
pants and prospective participants may be seriously harmed by
fraudulent misrepresentations, we believe some form of additional
legal protection against fraud in connection with employee benefit
plans should be considered.

A narrowly drafted amendment to ERISA may provide an appro-
priate solution. Thus, we support the principle of a precisely drawn
antifraud provision. We will be happy to work with the Congress to
assure that the provision meets the needs of the participants, the
employers, and the Government. I am confident that it will be
possible to develop a provision which will insure that workers are
not victimized by misrepresentations in connection with employee
benefit plans.

The ERISA Improvements Act of 1979 contains a number of
incentives to stimulate growth of pension plans and to encourage
employee contributions for retirement. These include provisions
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that grant tax credits to certain small employers establishing pen-
sion plans, allow the establishment of special master plans and
allow tax deductions for employee contributions to pension plans or
to individual retirement accounts.

We share the bill's objective of extending retirement income
coverage to additional workers since slightly less than half of wage
and salary workers participate in private pension plans, and even
less actually receive benefits.

The bill directs incentives to those areas of greatest need. Much
of the potential for increased coverage exists among the small
employers for whom the tax credit and special master plans are
intended. There is also a need for greater equity in the tax treat-
ment of employee contributions for retirement to promote greater
pension benefits, as the Department of Treasury has testified on a
number of occasions. On the specific methods of accomplishing
these objectives, we defer to the Department of the Treasury.

S. 209 also includes provisions prohibiting the decrease of disabil-
ity benefits under welfare plans because of increases in social
security benefits and the decrease of pension benefits because of
workers' compensation awards. We support the disability benefit
provision because we believe the same rule should apply to disabil-
ity benefits under welfare plans as applies to all benefits under
pension plans, including disability benefits. We also are concerned
about workers' compensation offsets. We have recently completed a
cost study in this area and will be consulting with other interested
agencies shortly in order to reach an administrative position on the
proposal. We will report to you on our position when we have
completed our consultations.

Before concluding my discussions of S. 209, I would like to briefly
address two issues that affect S. 209, but also are raised in several
other bills-one is paperwork reduction and the other is prohibited
transaction exemptions. We have made great strides in the last few
years in reducing unnecessary paperwork and are constantly con-
sidering new ideas for further reductions, especially for small
plans.

We have sufficient authority under the statute to continue this
reduction when we believe the burden of the paperwork outweighs
the benefits of the information as a means of protecting the partici-
pant and the beneficiary. We are proud of the steps we have taken,
and believe we have already accomplished the promises we made
during the reorganization to eliminate, reduce, and simplify paper-
work. However, I can promise you we will continue our efforts in
this area.

We are also proud of what we have done in the exemption area
as part of reorganization. One of the most significant aspects of the
reorganization was that the Department would assume exclusive
jurisdiction over ERISA's fiduciary standards and prohibited trans-
actions provisions-including the authority to issue administrative
exemptions.

I have included statistics that demonstrate the improvements I
have made in the exemption process. Let me simply say here that
there has been a significant and satisfying improvement.

The administration will be reporting shortly on how the reorga-
nization has worked and on future recommendations. It is safe to
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say at this point, however, that the reorganization has accom-
plished a significant and beneficial change, especially with regard
to exemptions.

In the short time since reorganization, we have had great success
in reducing our backlog and shortening the time it takes to rule on
applications. We have every intention of continuing the priority
attention we are devoting to this area. Therefore, we see no need
for legislation.

You have requested our views on a number of other bills. Most of
these are tax measures and we will defer to the IRS on those;
however before concluding I would like to briefly comment on S.
1958, which deals with investments by pension plans in qualifying
employer real property.

S. 1958 would amend the definition of qualifying employer real
property to facilitate investment by small plans in employer real
property. This would be done by substituting a number of other
specific conditions in place of the geographical dispersion rule cur-
rently incorporated in the definition of qualifying real property. If
these conditions were met it would be lawful under the proposal,
without an exemption, for a plan to acquire and hold a single
parcel of employer real property.

The bill adopts as conditions many of the types of safeguards we
apply in approving a prohibited transaction exemption application
under present law. However, we do not believe that the legislative
imposition of a single set of conditions for every case is necessarily
sound. In view of the flexibility of the existing exemption process,
we do not believe that legislative modification of the definition of
qualifying employer real property is necessary at this time.

This concludes my prepared remarks. We would be happy to
answer any questions you may have.

Senator MATSUNAGA. Thank you very much, Mr. Hobgood.
As you know, Hawaii profit-sharing plans filed applications with

the Department of Labor seeking exemptions from the prohibited
transaction rules. They were instructed to withdraw the applica-
tions until the grace period expires in 1984. This uncertainty, of
course, leaves the plans in a very precarious situation. Although
we have less than a million people in Hawaii, we have over 1,000
profit-sharing plans. Most of these plans are relatively small and
the present requirement of geographic diversification-what isthe
other term used?

Mr. HOBGOOD. Geographical dispersion.
Senator MATSUNAGA. Geographical dispersion in many instances

would be impossible to meet by the small plans.
Ownership of real property must begin with the purchase of the

first parcel and the first purchase usually involve employees real
property, since the employer is inclined to offer a favorable selling
price.

The logic escapes me that we permit plans to invest in stocks of
the employer but not assets as in the case of real property. Experi-
ence especially in the last few years has shown investments in
stocks to be in constant flux and even in decline, whereas invest-
ments in real estate have enjoyed tremendous gains especially in
areas such as Hawaii and Washington D.C. where land is scarce.
You can look towards appreciation of property and not minor
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appreciation, but major appreciation. Any prudent man would say
land in Hawaii just as land in Washington, D.C. is a good invest-
ment in comparison, stocks have proved a risky investment.

Why cannot the Department of Labor see the benefit of plan
investment in real property, including employer real property?

Mr HOBGOOD. Senator, I am aware of your particular concerns in
this regard and we have discussed it. I might have Mr. Lanoff
respond more specifically to some thoughts he may have on that.

Mr. LANOFF. Thank you.
Senator Matsunaga, we at the Labor Department have not

denied the exemption applications that have been filed on behalf of
the plans that you mentioned. Rather, we have simply suggested to
them that, in light of the fact that they can currently engage in
these transactions because of the existence of the transitional
rule-within ERISA as it currently exists-they may wish to come
back and apply to us at a more appropriate time in order to seek
the relief that they will need some time in the future.

Under the transitional rule of section 414(cX2) of ERISA, these
plans have until June 30, 1984, in which they may engage in these
transactions. Our only concern in asking them to withdraw at this
time was that they might be asking us to rule on the basis of
factual situations in 1979, to grant exemptions for transactions
that they will not be engaging in until June 30, 1984.

We simply have suggested to them that they may wish to return
some time from now, when the facts that are before us are the ones
that are more likely to exist at that magic date of June 30, 1984.

Senator MATSUNAGA. The transitional provision does not provide
for purchase of single parcels of employer real property within the
transitional period; the transition provision only prvides for pur-
chases of employer real property prior to the act.

Mr. LANOFF. To the extent that these plans are applying for
exemptions that are not covered by the transitional rules, we are
ruling upon those.

Senator MATSUNAGA. The application of the transitional clause is
not in question. The problem arises after the transitional period
ends. Will the Department require divestiture of such property
after the transition period. The problem also arises with regard to
purchase of employer real property after the act.

Mr. LANOFF. Basically under the prohibited transaction provi-
sions of ERISA, a plan that could not take advantage of the transi-
tional rules would come to us and file an exemption application.
We would rule upon that exemption application based on the crite-
ria contained in the statute. We would examine the circumstances
of the particular plan's situation.

In cases where the purchase does not qualify for transitional
relief, we have considered exemption applications on their merits.
Under certain circumstances relief has been granted. But I wanted
to clear up any misunderstanding regarding the Department's posi-
tion with respect to some of these plans that have come in for
exemptions extending beyond June 30, 1984, on property covered by
the transitional rule. We have asked them to withdraw the applica-
tions because the transitional rule will permit them to continue to
engage in these transactions until 1984.
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We are happy to entertain any application that is necessary at
this time. Of course, in light of the improvements we made under
reorganization, we should be able to rule upon the application
expeditiously.

Senator MATSUNAGA. Are you saying here that the Department
has not denied any application?

Mr. LANOFF. What I am saying, is that there is a group of
applications, I am told, numbering approximately 10, where we
have asked the plans to withdraw because of the availability of the
transitional rule.

I understand some of those included in that 10 are applications
by profit-sharing plans located in the State of Hawaii.

Senator MATSUNAGA. The Department has advised plans to wait
until the expiration of the grace period before seeking exemption.
This has created uncertainty, and employers have refused to en-
large or improve the realty because of the plans ownership of the
property in the future is uncertain.

I would want to eliminate this uncertainty.
Mr. LANOFF. We certainly would be interested in that, as well.

We have not, and do not, intend to ask these plans to wait until
June 30, 1984, to come and apply for exemptions. We basically are
simply saying that 5 years before the time the transitional rules
would expire is too early for us to rule. At some other time in the
future, perhaps a year, 2 years from now, it is more likely that the
facts that exist will be the same facts that exist in June of 1984 so
that we would simply prefer to wait.

Senator MATSUNAGA. As you well know, the Department of
Labor has been criticized for its slowness in not only promulgating
regulations but also in implementing regulations.

Don't you think that it would be much more expeditious for us to
legislate and clarify the issue now? Maybe this would help the
Department of Labor.

Mr. LANOFF. I hope that most of that criticism no longer is being
made of the Department. For example, we have already ruled upon
more applications in 1979, 639, than we did in all of the previous 5
years of ERISA's history. So we are at a point right now where we
can rule on these fairly expeditiously.

I would invite any plan that needs an exemption to apply for the
exemption. We are willing to examine the application and to rule
favorably, if the circumstances permit.

Senator MATSUNAGA. Is it your position that you can handle this
matter administratively without new legislation?

Mr. LANOFF. Yes; it is, Senator.
Senator MATSUNAGA. Your administrative rule would permit

plans to own just one parcel of employer realty?
Mr. LANOFF. In any case, it will depend on the facts and circum-

stances of the case and the prohibited transaction criteria in law.
We are asked to examine the application based on certain criteria
in the law.

It is very possible that the plans that apply will be able to meet
these criteria. We will have to judge that as they apply.

Senator MATSUNAGA. You would not require geographic disper-
sion?
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Mr. LANOFF. Under the appropriate circumstances we would
decide whether there is the necessity in this particular case for
geographic dispersion. If there are other protections for. partici-
pants and beneficiaries in a certain plan, it may well be in that
particular case we can grant an exemption. That is a flexibility we
may have under the law, and the discretion that we would like to
be able to exercise within the law.

Senator MATSUNAGA. I would think that the Department of
Labor would welcome congressional assistance to resolve this prob-
lem and settle this weighty issue which requires such lengthy
administrative consideration.

Mr. LANOFF. Senator, we are concerned about different factual
situations and we believe that prohibited transaction procedures
give us an opportunity to examine each particular case on its own
merits and assure protection for the participants and beneficiaries
of the plans.

Senator MATSUNAGA. You would not object strenuously, would
you?

Mr. LANOFF. At this time, yes, Senator Matsunaga.
Senator MATSUNAGA. You will?
Mr. LANOFF. Yes.
Senator MATSUNAGA. I see. That is all; thank you, Mr. Chairman.
Senator BENTSEN. Thank you, Senator.
I am not going to testify as to Hawaii real estate, but I will state

that real estate most places does not always go up. I have seen
some real losses in real estate.

We had some real abuses that were called to our attention of
employers who unloaded their real estate on their pension plans
and that was one of the reasons we took some of the steps we did,
and it remains a concern to me.

They are trying to schedule some votes on the floor. That is what
I have been checking on.

Thank you, gentlemen, very much.
Mr. HOBGOOD. Thank you.
[The prepared statement of Mr. Hobgood follows:]

STATEMENT OF WILLIAM HOBGOOD, ASSISTANT SECRETARY OF LABOR FOR LABOR-
MANAGEMENT RELATIONS

Mr. Chairman and members of the subcommittee, I am happy to appear before
you today to discuss several bills which would amend the Employee Retirement
Income Security Act 1ERISAi including S. 1089, the "ERISA Simplification Act of
1979", S. 209, the "ERISA Improvements Act of 1979", and S. 1958, a bill dealing

-with qualifying employer real property.
Mr. Chairman, despite being relatively new in this position, I am well aware of

the significant role you and the other members of the Committee on Finance played
in enacting ERISA and your continuing interest in its administration. I am in-
formed that your leadership and the work of this Subcommittee have directly
contributed to the adopting of key administrative improvements, the most signifi-
cant of which being the development of Reorganization Plan Number 4 which
divided authority in the rulings and regulations areas between the Department of
Labor and the Department of Treasury. Also, in response to initiatives taken here,
the Department made specific in its prudence regulation that investments in small-
er and newer companies were not imprudent per se. We also revised schedule B
actuarial reporting in order to collect reliable information regarding the financial
status of private pension plans. Finally, in recognition of your intent in developing
the concept of simplified employee pension plans (SEPs) to ease reporting for small
employers, we recently proposed to defer to IRS requirements for such plans. I hope
to build on this record and to continue the open and successful communication that
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has marked your Subcommittee's relationship with the ERISA program in its devel-
opmental years.

We approach our analysis of S. 1089 in the same spirit of cooperation and in
anticipation of your further assistance in our efforts to improve ERISA administra-
tion. We believe administrative improvements can be, and have already been, made
without legislative change. We believe this is the best approach. In analyzing S.
1089, we have kept in mind our ability to accomplish the desired improvements
administratively. After concluding our remarks on S. 1089, we will turn to S. 209
and the other bills.

Mr. Chairman, section 2 of S. 1089 would allow a plan to pay the annual premium
owed to the Pension Benefit Guaranty Corporation (PBGC) to, and file the related
form with, the IRS as part of its annual report. We will defer on this provision to
IRS and the PBCG.

Section 3 of S. 1089 would eliminate the requirement that the summary annual
report (SAR) be mailed each year to plan participants and beneficiaries. In place of
the mailing of the summary annual report, the bill would require the plan adminis-
trator to post at the employees workplace a brief description of the current financial
status of the plan, a copy of the latest summary plan description, and a name of an
official who could provide further information. The bill apparently does not include
any provision for retirees and beneficiaries to receive the information other than by
coming to the workplace.

We believe we have already accomplished much of what this proposal intends by
recently streamlining the summary annual report to make it easier to prepare and
understand. It would be preferable, in our view, to wait until the new summary
annual reports have been utilized for a period of time before considering the
procedure proposed by S. 1089. After such a trial period, we will be in a position to
determine whether the paperwork burden and expense to plans of individual mail-
ings of summary annual reports outweigh the benefit to participants and beneficia-
ries, and if so, what would be the best way to reduce those burdens. However, we do
not believe further changes are necessary or appropriate at this time.

Section 4 would allow the taxpayer to file any pension forms at the same time as
income tax returns. We do not believe that the intended benefits of this provision
would warrant the uncertainty it would necessarily produce as to when the docu-
ments would be received and who would be eligible to utilize it. In addition, we are
concerned that this proposal could cause difficulties for our enforcement program.
Plan forms are to be filed by the plan administrator, who may or may not be the
same person (or entity) as the plan sponsor (taxpayer). Even when they are the
same, in many cases the plan and the employer have different tax years. Further-
more, taxpayers often get extensions for the filing of their income tax returns. In
such cases the suggested provision could result in a long delay in the filing of
pension plan forms, thereby preventing information needed for enforcement from
being promptly available

Section 5 requires the Secretaries of Treasury and Labor to publish a booklet to
assist small businesses with recordkeeping needed to comply with the Act and
requires Treasury to publish a booklet summarizing the rules on individual retire-
ment accounts. As a rule, we do not believe it is necessary for a statute to explicitly
state the form of informational material that we should provide to the public;
however, if there is a need for such information on recordkeeping we would be
happy to work with Treasury on developing such a pamphlet. We do not believe
legislation would be necessary to do this. I would point out that we have already
published a small plan reporting and disclosure guide.

Finally, section 6 provides Treasury with civil enforcement authority over plans
which do not comply with minimum standards. Under the present division of
authority, the Secretary of the Treasury may refer such matters to the Department
of labor for civil enforcement action. While we defer to the Treasury on the desir-
ability of its having further authority, we have no reason to believe, based on our
experience to date, that the current division of enforcement authority is unsatisfac-
tory. Providing Treasury with direct civil enforcement authority would, to some
extent, be duplicative and thus uneconomical. Realignment of the enforcement
powers will be addressed as part of the evaluation of alternative structures under
Reorganization Plan No. 4. Accordingly, we do not believe this provision should be
enacted at the present time.

Mr. Chairman, we submitted earlier in the year a detailed analysis of S. 209.
Thus, I will limit my remarks on that bill to several major areas of special concern
to-the Department in S. 209.
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1 would like to focus on three proposals which the Department supports. These
are proposals to improve spousal benefits, which would largely benefit women, to
expand health care protection, and to prohibit misrepresentation.

In the area of spousal benefits, S. 209 contains provisions that would amend
ERISA's joint and survivor provisions and would addresss difficult issues regarding
the relationship of ERISA and State domestic relations law.

The bill would add to existing joint and survivor protections by requiring plans to
provide a survivor's benefit for the spouse of a participant who had completed 10
years of service credited for vesting but dies before reaching early retirement age.
Coverage under the new joint and survivor provisions would be voluntary, as par-
ticipants could elect out of this form of benefit and also could revoke the election at
a later date. In addition, this provision would permit plans to pass any added costs
resulting from the survivor's benefit on to the participant.

The new joint and survivor requirement contained in S. 209 represents an impor-
tant protection for the spouses of pension plan participants. Under the existing law,
the surviving spouse of a participant with many years of service who dies prior to
reaching early retirement age may nevertheless receive no benefits. This primarily
affects widows between the ages of 45 and 60, many of whom have little work
experience and very limited, if any, sources of income. In addition, these widows
often find themselves in circumstances where they are not eligible for Government
child support or welfare benefits and are too young to receive social security
benefits. We understand that Treasury has certain technical problems with this
area and we defer to them on those problems.

Another provision of S. 209 which we believe will aid women permits the enforce-
ment of certain State court judgments that order an employee benefit plan to make
benefit payments to a participant's former spouse in satisfaction of claims arising
either under a family support law or a community property law in limited circum-
stances.

The bill would make clear that the sections of ERISA which provide that a
participant's pension benefits may not be assigned or alienated do allow the enforce-
ment of State court support, alimony and community property orders against a plan
when the participant is already in pay status, the so-called 'two check" situation.
Other applications of State property law would continue to be preempted. This
approach statutorily clarifies the interpretation of the existing law this Administra-
tion has taken in two recent cases involving this issue, one in a noncommunity
property State case, the Cartledge case, and the other in a community property
State case, the Stone case. S. 209, in legislatively reaffirming the Administration's
interpretation of sections 206 and 514 of ERISA, has succeeded in striking an
appropriate balance in this most difficult area between the interest of the States in
the area of domestic relations and the uniform national regulation of employee
benefit plans under ERISA,

Another section of S. 209 provides a special exemption from Federal preemption
for State laws requiring employers to directly or indirectly provide health care
benefits or services to employees and their dependents, or regulating such arrange-
ments. Such laws, insofar as they affect employee benefit plans, are now preempted
under ERISA.

Of course we place great importance on providing adequate health care to the
Nation's work force, but we are concerned with how the regulatory scheme of
ERISA and that of a State will interrelate when applied to the same group of
employee benefit plans in that State. We would, therefore, suggest that S. 209 be
limited to permitting the preemption exception in one State. We believe that the
model State should be Hawaii, which has enacted a law requiring employers located
there to provide health care benefits for workers in the State. The Hawaii law
embodies a unique and precedent setting eperiment in the provision of health
benefits which is well worth trying. We are willing, therefore, to support a study of
the Hawaii model.

In light of the possible complications, we would suggest that instead of relaxing
the preemptive effect of ERISA so as to allow all States to immediately adopt laws
regulating employee benefit plans, the Department in consultation with llawaii
report back to you after a reasonable period. At that point, consideration can be
given to the appropriateness of extension to other States.

S. 209 includes provisions regarding misrepresentations in connection with pen-
sion plans. They provide that section 17 of the Securities Act of 1933 and section
10(b) of the Securities Exchange Act of' 1934-antifraud coverage under the Federal
securities laws--would not be applicable to interests in an employee benefit plan.
These interests would be directly protected under a new section 515 of ERISA, and
violations of that section would be actionable under a new section 5021afl7. Section
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515 would take account of the specific characteristics of plans and the regulatory
pattern of ERISA by providing generally that documents prepared in accordance
with the reporting and disclosure rules of ERISA and the regulatins thereunder
would not be covered by this section, and that the plan itself could not be guilty of a
misrepresentation within the ambit of the provision.

Misrepresentation is of great concern to us since no fraud is more cruel than
fraud which can cause employees to face unexpected financial hardship in their
retirement years. Since plan participants and prospective participants may be seri-
ously harmed by fraudulent misrepresentations, we believe some form of additional
legal protection against fraud in connection with employee benefit plans should be
considered.

A narrowly drafted amendment to ERISA may provide an appropriate solution,
Thus, we support the principle of a precisely drawn antifraud provision. We will be
happy to work with the Congress to assure that the provision meets the needs of the
participants, the employers, and the Government. I am confident that it will be
possible to develop a provision which will ensure that workers are not victimized by
misrepresentations in connection with employee benefit plans.

The ERISA Improvements Act of 1979 contains a number of incentives to stimu-
late growth of pension plans and to encourage employee contributions for retire-
ment. These include provisions that grant tax credits to certain small employers
establishing pension plans, allow the establishment of special master plans and
allow tax deductions for employee contributions to pension plans or to Individual
Retirement Accounts. We share the bill's objective of extending retirement income
coverage to additional workers since slightly less than half of wage and salary
workers participate in private pension plans, and even less actually receive benefits.

The bill directs incentives to those areas of greatest need. Much of the potential
for increased coverage exists among the small employers for whom the tax credit
and special master plans are intended. There is also a need for greater equity in the
tax treatment of employee contributions for retirement to promote greater pension
benefits, as the Department of Treasury has testified on a number of occasions. On
the specific methods of accomplishing these objectives, we defer to the Department
of the Treasury.

S. 209 also includes provisions prohibiting the decrease of disability benefits under
welfare plans because of increases in social security benefits and the decrease of
pension benefits because of workers' compensation awards. We support the disabil-
ity benefit provision because we believe the same rule should apply to disability
benefits under welfare plans as applies to all benefits under pension plans, includ-
ing disability benefits. We also are concerned about workers' compensation offsets.
We have recently completed a cost study in this area and will be consulting with
other interested agencies shortly in order to reach an Administration position on
the proposal. We will report to you on our position when we have completed our
consultations.

Before concluding my discussion of S. 209, 1 would like to briefly address two
issues that affect S. 209, but also are raised in several other bills-ne is paperwork
reduction and the other is prohibited transaction exemptions. We have made great
strides in the last few years in reducing unnecessary paperwork and are constantly
considering new ideas for further reductions, especially for small plans. We have
sufficient authority under the statute to continue this reduction when we believe
the burden of the paperwork outweighs the benefits of the information as a means
of protecting the participant and the beneficiary. We are proud of the steps we have
taken, and believe we have already accomplished the promises we made during the
Reorganization to eliminate, reduce, and simplify paperwork. However, I can prom-
ise you we will continue our efforts in this area.

We are also proud of what we have done in the exemption area as part of
Reorganization. One of the most significant aspects of the Reorganization was that
the Department would assume exclusive jurisdiction over ERISA's fiduciary stand-
ards and prohibited transactions provisions-including the authority to issue admin-
istrative exemptions. In the four years, 1975-1978, prior to the Reorganization, a
total of 609 applications were resolved. In the 1-month period since the Reorganiza-
tion took effect, we have resolved 631 exemption applications. During the past 11.
month period we have received 423 requests-a number significantly higher than
we would have expected based on historical data. We attribute this increase in
requests to the fact that potentiAl applicants can now expect the Department to
respond to their submission in a more timely manner. Despite this increase in
requests, we have been able to reduce our inventory of pending applications of open
cases from 539 at the beginning of calendar year 1979 to 331 as of December 1st.
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The Administration will be reporting shortly on how the Reorganization has
worked and on future recommendations. It is safe to say at this point, however, that
the Reorganization has accomplished a significant and beneficial change, especially
with regard to exemptions. In the short time since Reorganization, we have had
great success in reducing our backlog and shortening the time it takes to rule on
applications. We have every intention of continuing the priority attention we are
devoting to this area. Therefore we see no need for legislation.

You have requested our views on a numiiber of other bills. Most of these are tax
measures and we will defer to the IRS on those; however, before concluding I would
like to briefly comment on S. 1958 which deals with investments by pension plans in
qualifying employer real property.

S. 1958 would amend the definition of qualifying employer real property to
facilitate investment by small plans in employer real property. This would be done
by substituting a number of other specific conditions in place of the geographical
dispersion rule currently incorporated in the definition of "qualifying" real proper-
ty. If these conditions were met, it would be lawful under the proposal, without an
exemption, for a plan to acquire and hold a single parcel of employer real property.

The bill adopts as conditions many of the types of safeguards we apply in approv-
ing a prohibited transaction exemption application in this area under present law.
However, we do not believe that the legislative imposition of a single set of condi-
tions for every case is necessarily sound. In view of the flexibility of the existing
exemption process, we do not believe that legislative modification of the definition
of qualifying employer real property is necessary at this time.

This concludes my prepared remarks. We would be happy to answer any ques-
tions you may have.

Senator BENTSEN. Our next witness will be Mr. Donald Alexan-
der, of the firm Morgan, Lewis & Bockius, former Commissioner of
Internal Revenue. We are pleased to have you.

You played a very prominent role in this legislation.

STATEMENT OF DONALD C. ALEXANDER, ESQ., MORGAN,
LEWIS & BOCKIUS

Mr. ALEXANDER. Thank you, Mr. Chairman.
I have a written statement which I do not propose to read, but I

would like to have it entered in the record.
Senator BENTSEN. It will be.
Mr. ALEXANDER. Mr. Chairman, I am here simply to discuss your

bill, S. 1089, and I think it would be a sound step forward.
I believe that the three sections dealing with the reduction of the

paperwork burden are constructive. They are constructive because
they are instructive to the people downtown. As much for that as
for the individual merit of enacting these provisions, Mr. Chair-
man. Having been downtown, I am fully aware of the need for
constant congressional interest in reducing the burdens of legisla-
tion but maintaining the protections of such legislation.

Sections 2, 3, and 4 of your bill would assist, I think, in meeting
both those objectives.

Section 6 is a matter of great importance. It would give Internal
Revenue the right to bring civil actions to remedy matters that call
out for correction, but not the kind of correction that the Deputy
Assistant Secretary said a few minutes ago is the wrong way to
correct.

Internal Revenue has a corrective weapon now, that is, the dis-
qualification of the plan, and frequently that is about the worst
thing that could happen to the people whose interests are being
abused or misused by what calls out for Internal Revenue's correc-
tion.
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Senator BENTSEN. When you refer to the Assistant Secretary, you
are talking about of Treasury, I suppose.

Mr. ALEXANDER. Treasury. I did not hear much support for that
concept from the last Assistant Secretary. I said Deputy Assistant
Secretary.

Senator BENTSEN That is right.
Mr. ALEXANDER. Yes, sir. I am not a bit surprised that the

Department of Labor is not eagerly embracing this proposal. If I
were in their shoes, I would not either, but I think it is necessary.

The Deputy Assistant Secretary, Mr. Halperin, did say that
Treasury is going to meet with some representatives of the Ameri-
can Bar Association Tax Section to discuss additional remedies,
which he said were necessary. I agree that additional remedies are
necessary, but I think you have provided a pretty good one in
section 6.

Section 6 might have accompanying it a committee report which
would make it clear that this remedy might be used where war-
ranted, but not used indiscriminately. It might make it clear that
in a- situation where the remedy would be ineffective, such as that
described by Mr. Halperin, it would not be used.

But this additional tool would have been of great help to the
Internal Revenue Service when I was there in some cases that are
a matter of public record, one of which was discussed in a long
article in the Wall Street Journal on November 15, 1979, "Stalled
Clean-up. Teamsters Defx. Labor Agency Takes Steps for Outside
Control of Pension Fund.'

The Internal Revenue needs this power, irrespective of the fact
that Labor already has it. Why?

Two reasons. No. 1, the Internal Revenue's jurisdiction and that
of Labor are not coextensive, as Mr. Halperin made clear. No. 2,
Labor has limited resources and it has its own set of interests and
its own priorities.

So, Mr. Chairman, section 6, or something like it, should become
law, and I think that you have done a great service toward the
furtherance of the proper administration of ERISA as to which you
played a major part, as I recall so well, in its enactment.

Senator BENTSEN. What about the argument that this is duplica-
tive work? The Assistant Secretary of Labor said you just end up
with inefficiency because you duplicate each other's work.

Mr. ALEXANDER. I do not think that is going to happen very
often. If it does, I think it is a fairly small price to pay for
improving the IRS's ability to carry out its responsibilities here.

Senator BENTSEN. Does not the IRS and Treasury have that
authority already in a number of other instances?

Mr. ALEXANDER. Treasury has the authority in a number of
other instances as Mr. Halperin stated. The addition of this tool to
the authority of IRS to carry out its work would give IRS in that
real world out there the legal right to do what it tries to do as a
practical matter, using this very awkward and overpowering
weapon of disqualification.

Senator BENTSEN. Do not most departments have such authority?
Mr. ALEXANDER. I believe they do in many instances, Mr. Chair-

man, particularly when they have a function like that of IRS,
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trying to carry out regulatory responsibilities rather than tax col-
lecting responsibilities.

Senator BENTSEN. Senator Matsunaga?
Senator MATSUNAGA. I have no questions. I understand that-we

will soon have a vote on the Senate floor.
Senator BENTSEN. Thank you very much, Mr. Alexander.
[The prepared statement of Mr. Alexander follows:]

STATEMENT OF DONALD C. ALEXANDER

My name is Donald C. Alexander and I am a partner in the Washington office of
Morgan, Lewis & Bockius. I am appearing at the invitation of the Subcommittee
primarily to discuss S. 1089, the ERISA Simplification Act of 1979. I am here solely
in my personal capacity.

As a past Commissioner of Internal Revenue and member of the Commission on
Federal Paperwork, and as present Vice Chairman of the Citizens Committee on
Paperwork Reduction, I am greatly concerned about the heavy paperwork and other
burdens imposed by Government upon the American public. However, the Govern-
ment must obtain the information necessary to function effectively and efficiently.
To obtain such information at minimum public burden and cost means (I) confining
requests to only that information which is really needed, (2) stating information
requests in a comprehensible manner and limiting them to the minimum feasible
number and frequency, and (3) sharing information to reduce overlapping requests
to the maximum extent consistent with personal privacy.

Congress shares the responsibility for the paperwork burden. Section 103 of
ERISA, which sets forth massive and detailed requirements with respect to annual
reports, is a glaring example of Congressionally-imposed paperwork. It is encourag-
ing to see that both the Executive Branch and Congress have recently been trying
to reduce ERISA paperwork demands. S. 1089 contains provisions designed to reduce
ERISA paperwork further and to assist the Internal Revenue Service to administer
ERISA more effectively.

It seems to me that the objectives of Sections 2, 3, and 4 of S. 1089 are basically
sound. Section 2 would abolish the Pension Benefit Guaranty Corporation's form
and place on the IRS the responsibility of collecting the PBGC insurance premium
as part of its reporting obligation. Elimination of duplicative forms is a goal we all
support, and the Internal Revenue Service knows how to handle money. Section 3
would replace the summary annual report by a notice to be posted at the employees'
work place. This is a good idea, provided the proposed new requirement would not
be construed to call for a mass of financial or acturial detail which create confusion.
Section 4 of S. 1089, which provides the alternative of filing pension forms with
annual income tax forms, might be conditioned by defining the circumstances under
which this right would be exercised.

Finally, I believe that the Internal Revenue Service should have the right to
enforce compliance through a civil action as provided in Section 6 of S. 1089. The
tool-or weapon-of disqualification of a plan is poorly suited to the duty of IRS to
protect, rather than destroy, rights of participants and beneficiaries. IRS' function
in this field is regulatory, not tax-collecting, and disqualification frequently would
have a greater adverse impact upon innocent participants and beneficiaries than
upon the person or company guilty of creating the situation which the IRS must
remedy -

While the reassignment of functions under the present Reorganization Plan di-
minishes to some extent IRS' need for this additional remedy, it by no means
eliminates such need. Moreover, the right of IRS to refer matters to the Department
of Labor is not an adequate solution. Labor has limited resources; its jurisdiction is
not coextensive with that of IRS; and it has its own interests and priorities.

However, if power to enforce ERISA through civil action is given to IRS through
the Treasury, I recommend that the legislative history make it clear that this right
should not be indiscriminately employed. Instead, it should be used only when
clearly necessary to preserve the integrity of retirement plans, prevent abuse and
protect participants and beneficiaries.

For reasons which I have stated before, I am opposed to the creation of a single
agency to administer and enforce the laws regarding private retirement plans. This
well-intended change would be counter-productive.

Senator BENTSEN. Our next witness is Ms. Karen Ferguson, Pen-
sion Rights Center.
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She is not here.
Our next witness will be Mr. Robert Georgine, National Commit-

tee for Multi-Employer Plans. Oh, I see. Ms. Ferguson is here.
Come along.

STATEMENT OF KAREN FERGUSON, PENSION RIGHTS CENTER
Ms. FERGUSON. Mr. Chairman, I am Karen W. Ferguson, Director

of the Pension Rights Center. I am here this afternoon to make
what, for us, is an unusual request. I am here to ask you to defer
consideration of this legislation.

I am making this request--
Senator BENTSEN. All legislation?
Ms. FERGUSON. The legislation under consideration today, the

two major bills.
Senator BENTSEN. That is quite a list. Are you asking us to defer

all of those?
Ms. FERGUSON. Specifically, consideration of the ERISA Improve-

ments Act, S. 209 and the ERISA Simplification Act, S. 1089,
simply because those bills, if enacted, would substantially cut back
some of the most important protections provided by ERISA.

These protections relate to substantive rights, disclosure, and
fiduciary provisions. If enacted, they would represent not only a
decisive step backward, but a step taken without any knowledge on
the part of-and certainly no participation by-the individuals ad-
versely affected.

I am asking you to defer consideration of this legislation until
you can hear from the individuals who will be hurt by these bills.

Ordinarily, we oppose delay of all kinds. I am suggesting it here
because, quite frankly, I think that it is likely to be extremely
difficult for the members of the subcommittee to tell workers and
retirees who have specific rights under ERISA that you propose to
enact legislation that will take away those rights.

For example, I think you would find it difficult to tell a factory
worker who worked 9 years and 10 months that you are proposing
to change the law so that companies can deny pensions to people
who have rights to benefits under the ERISA "1,000-hour rule."
Specifically, that you are proposing to take those rights away in
favor of a rule that requires everyone (except those so favored by
their companies or unions that they are put on a layoff or leave of
absence status) to remain on their job until the last day of their
10th year.

You could tell this man that according to the Senate Labor and
Human Resources Committee there is only a theoretical possibility
that he would lose out under the new proposed "elapsed time" rule
and that on the whole employees are more likely to benefit from
the new rule, but it simply will not be very convincing.

In fact, there already are a number of individuals in this factory
worker's position-we have heard from several and know that the
Labor Department has heard from others. These are people who
are likely to point out to you that if adoption of the elapsed time
rule will really produce the cost savings claimed by the large
companies seeking its adoption, they certainly can afford to give
pensions to the few individuals who do not quite make it to that
last day of the 10th year.



254

My guess is that you would also find it somewhat awkward to
tell a retired asbestos worker, forced to go back to work to keep up
with inflation, that you are proposing legislation that will result in
the suspension of his pension. You can try telling him that he is a
double dipper and that, according to the Labor and Human Re-
sources Committee the purpose of the suspension of benefits rule is
to prevent him from competing with employees of preretirement
age, but he is likely to point out that under his union's rules he
cannot get work unless all active participants are fully employed.
He is also likely to tell you, as he told us, that he cannot be
assured of a steady enough employment to substitute his work
income for his pension income.

Finally, can you really tell a truckdriver that the Labor Depart-
ment's new summary annual report form is of "questionable value"
and that, in the words of the Labor and Human Resources Commit-
tee, "it is a relatively costly item for plans to prepare and distrib-
ute?"

This truckdriver and others that I spoke with at a recent work-
shop are counting on the new summary annual report form to
make all the difference in making other plan participants aware of
what is being done with their pension money.

The new summary annual report will tell these participants if
their plan is getting a reasonable return on its investments, who is
managing the money, whether there are party-in-interest transac-
tions and loans and leases in default, and most important, it will
alert the other participants that they have a right to receive more
detailed information that will show them exactly where their
money is invested.

From this truckdriver's perspective, it is absolutely essential that
participants be given information that they can take with them
and study at their convenience. Posting this information makes no
sense to them. People have to be able to take it with them, take it
home and study it.

The factory worker, the pensioner, and the truckdriver I have
just described are real people. Each can speak effectively on his
own behalf and each would be willing to .testify before this subcom-
mittee. Their participation would result, not in a "media show,"
but in an extremely meaningful dialogue that could greatly assist
this subcommittee in its deliberations.

There are also now for the first time other groups, both at the
grassroots and national level, prepared to speak on behalf of par-
ticipants and beneficiaries. Although there is, as yet, no group
calling themselves "The Pension Rights Committee of Texas" or
"Hawaii," there is a group calling themselves the "Pension Rights
Committee of Rhode Island." The members of this group are deeply
concerned about the survivors benefit provisions contained in- the
legislation under consideration. There are also other groups around
the country whose views would contribute significantly to the legis-
lative process.

When I last testified before this subcommittee, I would not have
even thought to suggest that national organizations with broad
constituencies should be invited to participate in hearings such as
the one being held this afternoon. The issues seemed too technical
and too remote from the priority concerns of other groups.
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That has changed markedly, thanks in large measure to the
outreach efforts of the President's Commission on Pension Policy
made at the urging of the Citizens' Commission on Pension Policy.

The most dramatic evidence of the change was last Friday's
President's Commission meeting. The subject was the impact of
pension programs on women and minorities. Eleven organizations
and individuals representing women, two groups representing mi-
norities, the Communications Workers of America and the Citizens'
Commission on Pension Policy testified.

The statements were well-considered and showed an indepth un-
derstanding of the complexities of pension issues. After the hear-
ing, I spoke to several of the people who had testified. They all said
that they would have been very pleased to appear at this hearing
had they had sufficient time for preparation.

In short, I am asking that you put off deciding the issues that
are before you today until you have had time to hear from the
individuals directly concerned, and their representatives. It is all
too easy to disregard people's rights if you have never met them.

Our staff stands ready to work with yours to contact these people
and organizations and to arrange for their participation in future
hearings.

I do not want to leave you with the impression that there are no
provisions in the bills that we find acceptable. There are, of course,
good provisions in these bills, notably the clarification of the rights
of divorced spouses under State court orders and the rights of
participants not to have their pensions offset by workers compensa-
tion and social security disability payments.

There are also provisions such as those relating to preretirement
age survivor's benefits and misrepresentation that could become
good, if modified.

We would, of course, like to see these provisions go through, but
we do not want to see you trade off the rights of a divorcee for the
rights of a pensioner, or the rights of a disabled worker for the
rights of an active worker forced to stop work just short of the last
day of his 10th year. -

In conclusion, I would like to register our very strong protest to
the revision of the preamble of ERISA proposed in S. 209. The bill
would add to the ERISA preamble the statement that it is "the
policy of this Act to foster the establishment and maintenance of
employee benefit plans." This statement of policy, if adopted, would
be based on a proposed finding that the present and future needs
for retirement income can best be met by strengthening and im-
proving private employee pension benefit plans, and that it is in
the national interest to do so.

Congress considered the issue of whether private pension plans
can be fostered, during the debate on ERISA. You concluded in
1974 not that plans should be fostered, but that plans should be
fostered if they could provide sufficient benefits to enough people
to justify the tremendous tax expenditure involved.

Once the President's Commission has made its recommendations
a3 to whether and to what extent the private pension system
should be fostered, it will be time for Congress to consider this
extremely important issue. Surely it should not be decided without
the facts, and without full debate. ,
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Senator BENTSEN. Thank you very much, Ms. Ferguson. We have
a vote on in the Senate. You have given some very interesting
testimony.

Thank you very much.
Senator BENTSEN. Our next witness is Mr. Robert Georgine, the

National Coordinating Committee for Multi-Employer Plans.
Mr. Georgine?
I have asked Senator Matsunaga to go on to vote and he will be

returning and when we get five lights up there I will be leaving
and we will recess this, but the hiatus should not be long.

For your information, the one amber light on the right means we
are in session; the white light means we are voting; two lights
would mean we were in recess; three would be a quorum call; four
would be end of the day's session; five is half-way through the
rollcall; six is end of the morning business; and seven, the machine
is broken.

Now, Mr. Georgine.

STATEMENT OF ROBERT GEORGINE, NATIONAL COORDINATING
COMMITTEE FOR MULTI EMPLOYER PLANS, ACCOMPANIED)
BY GERALD FEDER AND JACK CURRAN
Mr. GEORGINE. Thank you very much, Mr. Chairman, both for

the opportunity to testify here this afternoon and second for the
education on the lights.

Senator BENTSEN. We get a Pavlovian reaction to them around
here.

Mr. GEORGINE. I am testifying before you today as chairman of
the National Coordinating Committee for Multi-Employer Plans.

The coordinating committee is a nonprofit organization whose
sole purpose is to represent the interests of the 8 million people
who are participants in negotiated multiemployer pension and wel-
fare plans. These pensions provide benefits for workers in such
industries as building and construction, maritime, the needle
trades, retail and service trades.

Our affiliates include over 100 international unions, national
pension and welfare funds, and local Taft-Hartley trusts. Together,
they represent the great majority of participants in multiemployer
plans.

Because of the frequent job changes in these industries, a mul-
tiemployer plan, that is one that provides an employee with credit
for service with a number of participating employers, is often the
only way to insure that these employees will get a pension. Indeed,
such multiemployer plans provide a measure of portability on a
voluntary basis which does not exist in other plans.

Multiemployer plans have special characteristics not fully recog-
nized under the present law. Frankly we believe that participants
in multiemployer plans, and those who sponsor them through col-
lective bargaining are at a crossroads. The challenges to their
continued existence come from many directions.

In some instances, the industries in which they exist are dying,
on a national or a regional basis. In addition, in industries such as
construction, the level of employment resulting in contributions to
the plans has still not recovered from the recession of the mid-
1970 s and furthermore, increasing numbers of employers are going
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nonunion and taking with them the work which would otherwise
produce income to these funds.

Finally, ERISA has the potential for inflicting the stroke which
breaks the backs of our plans, instead of helping them to flourish.

The impact of these trends and their potential result will be far-
reaching and adverse to the aging members of our population who
will be deprived of any pension coverage.

We appreciate the opportunity we have had to testify before you
previously about our needs and are pleased to see that S. 209
includes many of the provisions which we feel are necessary if our
plans are to flourish, such as provisions to facilitate our reciprocity
agreements, a more flexible definition of multiemployer plans, pro-
visions permitting suspension of benefits upon reemployment, pro-
visions to impose a statutory duty on employers to make contribu-
tions to collectively bargained plans, and several other provisions
which I have addressed more fully in my prepared statement.

Senator BENTSEN. Mr. Georgine, we will stand in recess until
Senator Matsunaga returns.

[A brief recess was taken.]
Senator MATSUNAGA. The subcommittee will come to order.
When the subcommittee recessed, we had Mr. Robert Georgine

testifying.
Will you proceed?
Mr. GEORGINE. Yes, sir. Thank you.
We appreciate the opportunity we have had to testify before you

previously about our needs and are pleased to see that S. 209
includes many of the provisions which we feel are necessary if our
plans are to flourish, such as provisions to facilitate our reciprocity
agreements, a more flexible definition of multiemployer plans, pro-
visions permitting suspension of benefits upon reemployment, pro-
visions to impose a statutory duty on employers to make contribu-
tions to collectively bargained plans, and several other provisions
which I have addressed more fully in my prepared statement.

One of the most important features of S. 209 is section 154 which
would clarify once and for all the fact that a participant in a
typical pension plan is not purchasing a security when he or she
goes to work, The Supreme Court's decision in the Daniel case is
thereby confirmed.

However, the bill contains an antifraud provision which em-
bodies most of the pitfalls inherent in the antifraud standards of
the securities law.

At the outset, I note for the record that those of us who are
willing to accept the responsibility for the establishment and im-
plementation of these plans are forced to make a terrible choice.
We must either acquiesce in punitive legislation or risk having our
testimony misunderstood by some and clearly distorted by others.

Mr. Chairman we have recently been asked whether we think
that union officers and corporate personnel managers should be
able to get away with fraud. That is like asking when did you stop
beating your wife.

In the first place, the record does not exist that such wholesale
fraud is occurring and if it does exist, no one has shared the
documentation with me and our staff.
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Third, Mr. Chairman, the vague standard in this bill is in total
conflict with the other disclosure standards of ERISA which re-
quire plans to disclose specified information to participants in a
specified manner. The case by case approach inherent in S. 209 will
provide a gold mine for the legal profession, but not much else.

ERISA is designed to impose certain obligations on plan sponsors
and other fiduciaries toward participants in their plans and their
beneficiaries. There is no question in my mind that ERISA already
prohibits plan sponsors and fiduciaries from perpetrating a fraud
on those persons ERISA is designed to protect: participants and
their beneficiaries.

But S. 209 throws out a net over every person, including many
who have no reason to believe they are covered by ERISA. These
persons will have to be prepared to defend even baseless actions
charging them with having knowingly misrepresented the plan as
many as perhaps 20 or 30 years before the action commenced.

Of course, although this legislation appears to be aimed at those
individual persons, it will be used as a device to dip into the
perceived deep pockets of the unions or employers whom they
represent.

Mr. Chairman, at least in the case of labor organizations, those
deep pockets which will be emptied contain nothing more than the
hard-earned dues money of working men and women. They should
not be available to be tapped by the speculators and their lawyers,
as the Supreme Court has described the potential unscrupulous
plaintiffs in fraud cases.

Many of our substantive arguments were made to the Supreme
Court in the Daniel case, and I ask that our amicus brief in that
case be included in the record.

Senator MATSUNAGA. Without objection, it is so ordered.
[The material referred to follows. Oral testimony is continued on

p. 298.]
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TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE
JUSTICES OF THE SUPREME COURT OF THE

UNITED STATES:

Pursuant to Rule 42(3) of the Rules of this Court,
the National Coordinating Committee for Multiem-
ployer Plans ("NCCMP") respectfully moves for leave
to file the accompanying brief as amicus curiae. Peti-
tioners have consented to the filing of this brief; re-
spondent has not.

INTEREST OF THE NCCMP

Multiomployer plans were formed in construction
and other transient trades or industries where work-
ers are generally employed too briefly by any one em-
ployer to earn benefits in that employer's p)an. Such
plans are created and funded pursuant to collective
bargaining agreements and receive contributions from
more than one employer. The NCCMP is a nonprofit,
tax-exempt organization, form after enactment of
the Employee Retirement Income Security Act of 1974
("ERISA") to participate in the development of gov-
ernment regulations under ERISA and other laws af-
fecting multiemployer plans. Fifty trade unions and
multiemployer pension plans (but not the particular
unions or plans involved in this case) are affiliated with
the NCCMP, and its plans are fairly representative of
all the nation's multiemployer plans, covering in the
aggregate 7.5 million employees. While the decision
below has far-reaching consequences for pension plans
generally, the consequences are particularly adverse
for multiemployer plans, for the reasons set forth in
the accompanying brief.

The NCCMP urges reversal of the judgment below,
but in no way approves of unduly restrictive continu-
ity-of-service provisions. Such provisions are not com-
mon in multiemployer plans. The NCCMP's concern is



261

that affirmance of the ruling below-that an employee
covered by a negotiated, noncontributory, involuntary,
defined-benefit pension plan "purchases securities" by
commencing and continuing employment-would have
far-reaching, adverse consequences upon its pension
plans.

FACTS AND QUESTIONS OF LAW DEVELOPED
BY THE NCCMP

The NCCMP brief focuses on issues which it be-
lieves may not be adequately presented elsewhere, in-
cluding: (a) the particularly adverse impact that the
court's holding below would have on collectively-bar-
gained multiemployer plans; and (b) the fundamental
differences between coverage under a negotiated, non-
contributory, involuntary, defined-benefit pension
plan and interests which this Court has character-
ized as "securities" within the meaning of the secu-
rities laws.

The NCCMP therefore moves for leave to file the ac-
companying brief as amicus curiae.

Respectfully submitted,
PAUL S. BERGER
MELVIN SPAETH
ROBERT H. WINTER
K. PETER SCHMIDT
HADRIAN R. KATZ

1229 19th Street, N.W.
Washington, D.C. 20036
(202) 872-6784

Of Could:
ARNOLD & PORTER

1229 19th Street, N.W.
Washington, D.C. 20036

GERALD M. FEDER
1201 Connecticut Ave., N.W.
Washingtop, D.C.

Dated: May 22, 1978
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The National Coordinating Committee for Multi-
employer Plans ("NCCMP") submits this brief as
amicue curiae to urge this Court to reverse the holding
belowI that a worker covered by the typical collec-
tively-bargained defined-benefit pension plan is a "pur-
chaser" of a "security" within the meaning of the
securities laws.
I. INTEREST OF THE NATIONAL COORDINATING

COMMITTEE FOR MULTIEMPLOYER PLANS

The nature and purpose of the NCCMP is set forth
in the accompanying motion for leave to file this brief.
As set forth infra, pp. 27-32, the NCCMP submits that
the decision below will have particularly significant
adverse effect upon multiemployer plans. The NCCMP
is concerned that affirmance of the lower court's ruling
may cause the termination of many multiemployer
plans, which are more difficult to create than single-
employer plans. The lower court's ruling would in
effect retroactively expand the number of workers
eligible for pension benefits. It would also greatly in-
crease the plans' administrative and litigation costs
by adding securities laws exposure to the extensive
existing requirements administered by the Depart-
ments of Labor and the Treasury.' All additional

IDaniel v. International Brotherhood of Teamsters, 561
F.2d 1223 (7th Cir. 1977), App. 209a.

2 The dual administration of ERISA (by the Departments of
Labor and the Treasury) has already been a source of con-
flict and confusion, resulting, inter alia, in legislative proposals
to divide jurisdiction into discrete areas, or to put all admin-
strative responsibility into a single government agency. See,
e..g., S. 901, 95th Cong., 1st Seas. (1977); H.R. 4340, 95th
Cong., 1st Sess. (1977), summarized, Pens. Plan Guide (CCH)

23,268 (1977). Treble administration (including the Securi-
ties and Exchange Commission) can only exacerbate an already
difficult situation.

56-943 0 - 80 - pt.1 - 18



268

3

costs must ultimately be borne by workers covered
by multiemployer plans and inevitably will cause a
reduction in accruals of future benefits, or even a cur-
tailment of coverage.

II. THE NATURE OF MULTIEMPLOYER PLANS

Multiemployer plans were originally developed in
industries in which job changes are frequent and there
is little continuity in the employer-employee relation-
ship. For example, employees in the construction in-
dustry are generally hired for a specific project, and
their employment terminates when the job is finished.
In other industries, competitive conditions, business
failures, or recurring layoffs prevent the establishment
of a stable employer-employee relationship. In such
situations, a multiemployer plan-which provides
an employee with credit for service with a number of
employers-may be the only vehicle for providing
meaningful pension rights.

The multiemployer plan involved in this proceeding,
and the typical plan affiliated with the NCCMP, have
the following common characteristics: (i) they are
established and maintained pursuant to the collective
bargaining process; (ii) they are involuntary in that
there is no individual choice whether to participate-
all employees subject to the relevant provisions of the
collective bargaining agreement are covered (within*
the limits of the plan's eligibility requirements) in the
plan; (iii) they are noncontributory in that the em-
ployers make all payments to the plan; and (iv) they
provide a "defined benefit" in that an employee who
meets the plan's eligibility and vesting requirements is
entitled at retirement only to a specific monthly benefit
in a fixed amount.

A financially sound plan requires a proper actuarial
relationship between employer contributions and em.-
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ployee benefits. Although contributions of employers in
defined-benefit plans most often vary with the time
worked or the units produced by covered employees,
contributions are not made for the accounts of par-
ticular employees. No employee has any legal title or
interest in the employer's contributions to a defined-
benefit plan, or (apart from his possible pension eli-
gibility under the rules of the plan) in the assets of the
plan itself." Indeed, the defined benefit levels support-
able'by a given level of contributions are invariably
based on the actuarial assumption that some number of
workers ultimately will die, move, or transfer to other
industries and thus will never qualify for pension
benefits, and that benefits will be paid only to employees
with a long-term relationship with employers served
by the multiemployer plan.

Ill. SUMMARY OF REASONS FOR REVERSAL

1. Coverage under a negotiated, noncontributory, in-
voluntary, defined-benefit pension plan does not in-
volve the "issuance of a security" within the meaning
of the securities acts as consistently interpreted by
this Court. The lower court erred in holding that such
coverage involves an "investment contract." Under
SEC V. W.J. Howey Co., 328 U.S. 293 (1946), and
United Housing Foundation, Inc. v. Formn, 421 U.S.
837 (1975), the concept of an "investment contract"
for the purposes of the securities laws contemplates an
inducement to investors to participate in the capital
markets. These pension plans established by collective-
bargaining agreements contain no such inducement.

3See Article 13 of the Amended Trust Agreement (as
amended) of the Local 705 Pension Fund Trust Agreement,
App. 64a.
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Moreover, like ordinary annuities and unlike securi-
ties, the benefits received under these pension plans
are defined in advance and do not vary with the suc-
cess of any investment program. Economic reality com-
pels the conclusion that a worker who takes a job re-
quiring coverage under a defined-benefit pension plan
is not thereby "investing" in a "security."

2. A balancing of public policy considerations is re-
quired before the courts extend the judicially-implied
private right of action under Rule 10b-5. The appli-
cable public policy considerations here point strongly
to the conclusion that the extension of such right by the
lower court was inappropriate. Allowing employees to
sue pension plans under the securities laws would (a)
lead to particularly vexatious litigation, the outcome
of which would turn on hazy issues of historical fact,
often capable of proof only by oral testimony; (b)
produce results inconsistent with the careful balanc-
ing of competing equities which Congress struck in
enacting ERISA; and (c) create exposure so large
as to threaten destruction of many pension plans, par-
ticularly multiemployer plans, and in any event to
defeat the legitimate expectations of millions of
workers.

IV. REASONS FOR REVERSAL

The lower court reached out to apply the federal
securities laws in an attempt to correct what it per-
ceived to be an egregious wrong committed against Mr.
Daniel." The court did not stop to consider whether
the unprecedented result it reached was really neces-
sary, i.e., whether there were remedies under com-

4 The restrictive continuity-of-service requirements applied
to Mr. Daniel are not commonly found in other multiemployer
plans.
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mon law and federal labor law as Mr. Daniel
claimed. In ruling that he was entitled to sue under the
antifraud provisions of the securities laws, the court
exposed all pension plans to damage suits for breach
of duties of disclosure under the securities acts-
duties no one ever supposed they had. The court's de-
cision confirms the ancient wisdom that "hard cases
make bad law," Northern Securities Co. V. United
States, 193 U.S. 197, 400 (1904) (Holmes, J., dis-
senting).

A. There was no "investment contract"

The lower court improperly held that this case in-
volved the "purchase" of a "security" within the mean-
ing of the Securities Act of 1933 and the Securities Ex-
change Act of 1934. The term "security" is defined in
the 1933 Act to mean

' For example, the New York Court of Appeals recently
applied principles of contract and trust law to ensure grant
of a pension to a worker who, because of a one-year break-in-
service, was denied benefits after 28 years of service. Mitzner
v. Jarcho, No. 76 (N.Y. Feb. 22, 1978).

6 Plaintiff pleaded alleged facts and claimed entitlement to
relief under two separate provisions of the labor laws:
(1) section 302(c) (5) of the Taft-Hartley Act, 29 U.S.C.
§ 186 (c) (5), which requires that pension funds be established
for the "sole and exclusive benefit of the employees," see, e.g.,
Lugo v. Employees Retirement Fund, 366 F. Supp. 99, 102
(E.D.N.Y. 1973) ([a] plaintiff who places in issue the ex-
clusionary eligibility requirements of a trust fund places in
issue the question whether the fund is a section 302 trust
fund"), aff'd, 529 F.2d 251 (2d Cir.), cert. denied, 429 U.S.
826 (1976) ; and (2) the duty o t fair representation required
of unions by section 9(a) of the National Labor Relations
Act, 29 U.S.C. § 159(a), see, e.g., Vaca v. Sipes, 386 U.S. 171,
177 (1967).
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"any note, stock, treasury stock, bond, deben-
ture, evidence of indebtedness, certificate of in-
terest or participation in any profit-sharing
agreement, collateral-trust certificate, preorgani-
zation certificate or subscription, transferable
share, investment contract, voting-trust certifi-
cate, certificate of deposit for a security, frac-
tional undivided interest in oil, gas, or other min-
eral rights, or, in general, any interest or
instrument commonly known as a 'security,' or
any certificate of interest or participation in, tem-
porary or interim certificate for, receipt for,
guarantee of, or warrant or Aight to subscribe to
or purchase, any of the foregoing." 15 U.S.C.
§ 77b(1)."

Coverage under pension plans of the type involved in
this case--collectively bargained, noncontributory, in-
voluntary, with defined benefits-is not a "security"
in any conventional sense. The court below held, how-
ever, that such coverage constitutes an "investment

'The definition of security in the 1934 Act is similar:
"The term 'security' means any note, stock, treasury stock,
bond, debenture, certificate of interest or participation in
any profit-sharing agreement or in any oil, gas, or other
mineral royalty or lease, any collateral-trust certificate,
preorganization certificate or subscription, transferable
share, investment contract, voting-trust certificate, certifi-
cate of deposit, for a security, or in general, any instru-
ment commonly known as a 'security'; or any certificate
of interest or participation in, temporary or interim cer-
tificate for, receipt for, or warrant or right to subscribe
to or purchase, any of the foregoing; but shall not include
currency or any note, draft, bill of exchange, or banker's
acceptance which has a maturity at the time of issuance
of not exceeding nine months, exclusive of days of grace,
or any renewal thereof the maturity of which is likewise
limited." 15 U.S.C. § 78c(10).
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contract." That term is not defined in the securities
acts, but SEC v. W. J. Howey Co., 328 U.S. 293, 298-99
(1946), held that "an investment contract for purposes
of the Securities Act means a contract, transaction or
scheme whereby a person invests his money in a com-
mon enterprise and is led to expect profits solely from
the efforts of the promoter or a third party."

We shall show that coverage under a plan such as
that at issue here lacks essential elements of the
Howey test: the worker makes neither an investment
decision nor an investment, and the worker does not
participate in the plan in expectation of profits.

1. There was no investment decision.

In a noncontributory, involuntary pension plan, the
worker makes no investment. The employer makes
the contributions, as required by the collective bargain-
ing agreement.' The court below nevertheless con-
cluded that the employees were purchasers of securi-
ties on the theory that the employer's contribution was
constructively made by the employees. 561 F.2d at
1231-33, App. 222a-25a. Even under this analysis,
however, there is no investment.

The court's reasoning ignores the teaching of this
Court that economic realities must be considered in
applying the Howey test. As stated in United Housing
Foundation, Inc. v. Forman, 421 U.S. 837, 849 (1975):

"The primary purpose of the Acts of 1933 and
1934 was to eliminate serious abuses in a largely
unregulated securities market. The focus of the

s Most multiemployer plans share with the plan described
in Connolly v. PBGC, No. 76-2777, slip op. at 4 (9th Cir. May
4, 1978), the feature that pensionin credits are earned even
if the employer fails to contribute the full amount of his obli-
gation." This is further evidence that no individual employee
makes an investment.
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Acts is on the capital market of the enterprise
system: the sale of securities to raise capital for
profit-making purposes, the exchanges on which
securities are traded, and the need for regulation
to prevent fraud and to protect the interest of
investors. Because securities transactions are eco-
nomic in character Congress intended the appli-
cation of these statutes to turn on the economic
realities underlying a transaction, and not on the
name appended thereto."

As a matter of economic reality, a worker whose
terms of employment are established in labor-manage-
ment negotiations does not act in any respect as an
"investor" when he accepts or continues employment.
The fact that the terms of his employment require
that he be covered by a noncontributory pension plan,
does not make him an investor in the "capital market."
While the worker has legally protected interests-
under common law, federal labor law and the Em-
ployee Retirement Income Security Act of 1974, 88
Stat. 829 ("ERISA")--these interests are not the
interests of "investors."

In cases in which the Court has held a financial in-
terest to be an investment contract-and therefore
a security-as a matter of economic reality the person
acquiring the interest made an investment decision.
See, e.g., SEC v. C. M. Joiner Leasing Corp., 320 U.S.
344, 348-49 (1943) ; SEC v. W. J. Howey Co., 328 U.S.
293, 298-300 (1946) ; Tcherepnin v. Knight, 389 U.S.
332, 336 (1967). In each of these cases it was critical
that there was a scheme to induce persons to invest in
the particular enterprise involved as opposed to other
recognized methods of participating in the capital mar-
kets-for example, by purchasing stocks, bonds or
mutual fund shares. Indeed, in each instance the interest
sold as an investment contract was advertised and sold
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as anz investment. In Joiner, for example, the Court held
that in determining whether an investment is a secu-
rity one must consider

"what character the instrument is given in com-
merce by the terms of the offer, the plan of distri-
bution, and the economic inducements held out to
the prospect. In the enforcement of an act such as
this [the 1933 Act], it is not inappropriate that
promoters' offerings be judged as being what they
were represented to be." 320 U.S. at 352-53.

Similarly, in Howey, the Court noted that the sellers
were

"offering an opportunity to contribute money and
to share in the profits of a large citrus fruit en-
terprise managed and partly owned by respond-
ents. They are offering this opportunity to persons
who reside in distant localities and who lack the
equipment and experience requisite to the cultiva-
tion, harvesting and marketing of the citrus prod-
ucts. Such persons have no desire to occupy the
land or to develop it themselves; they are at-
tracted solely by the prospects of a return on their
investment." 328 U.S. at 299-300 (emphasis
added).

See also Tcherepnin v. Knight, supra, 389 U.S. at
338-39; SEC V. United Be)iefit Life Insurance Co., 387
U.S. 202, 211 (1967).

The essential facts here bear no resemblance to those
in which Investment decisions have been found: jobs
are not advertised as opportunities to invest in the
capital market; " the union negotiates all job-related

Booklets or other materials describing pension plans can
hardly be considered "promoters' offerings." The individual
does not customarily even receive such materials before or at
the time that he decides to accept employment covered by the
plan, and that practice was endorsed in ERISA.
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issues, including terms of the pension plan. The em-
ployee has no choice but to be covered by the plan if
he accepts employment.

2. There was no expectation of profit

When an individual acquires an investment con-
tract, he subjects his capital to risk in the hope of re-
ceiving dividends, interest, or appreciation. An em-
ployee who is covered by a noncontributory, defined-
benefit pension plan, however, has no capital at risk
and no expectation of dividends, interest, or apprecia-
tion. His only expectation is receipt of the defined
benefits provided under the plan if he meets the eli-
gibility requirements. To be sure, the plan's assets will
be invested by the trustees of the plan. However, the
benefits an individual employee may ultimately receive
do not depend upon the results achieved. Even if the
plan's investment program were unusually successful,
the recipient would not be entitled to increased benefits.
If, on the other hand, the investment program were
not successful, the employee would still be entitled to
the same defined benefits."

The Seventh Circuit nonetheless reasoned that an
employee covered by a pension plan has an expecta-
tion of "profits" in that (a) the plan's assets are in-
vested, and "(b) the pension benefits received by the
employee could exceed the amount which his employer
contributed by reason of his employment. 561 F.2d
at 1231-34, App. 226a-28a. These factors are not
"profits" in the sense this Court has deemed rele-
vant in determining whether financial interests are

10 ERISA requires that contributions meet funding stand-
ards which have the objective of ultimately funding the defined
benefits, and benefits may be guaranteed by the Pension Benefit
Guaranty Corporation, See Title IV of ERISA.
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securities. SEC v. Variable Annuity Life Insuranwe Co.
of America (VALIC), 359 U.S. 65 (1959); SEC V.
United Benefit Life Insurance Co., 387 U.S. 202
(1967). Under these cases, the decisive factor in ap-
plying the Howey test is whether the benefit to be re-
ceived varies with the success of the plan's investment
program. The analysis in these cases points strongly
to the conclusion that coverage under a defined-benefit
pension plan is not a "security."

The issue in VALIC and United Benefit Life was
whether variable annuities are "securities" even
though ordinary annuities are not."

,1 Ordinary annuities are expressly exempted from registra-
tion by section 3 (a) (8) of the 1933 Act, 15 U.S.C. § 77c(a)
(8). Congress declared that its intention was merely to

"[make] clear what is already implied in the act, namely,
that insurance policies are not to be regarded as securities
subject to the provisions of the act. The insurance policy
and like contracts are not regarded in the commercial
world as securities offered to the public for investment
purposes. The entire tenor of the act would lead, even
without the specific exemption, to the exclusion of insur-
ance policies from the provisions of the act, but the spe-
cific exemption is included to make misinterpretation im-
possible." H.R. Rep. No. 85, 73d Cong., 1st Sess. 15 (1933)
(emphasis added), cited in VALIC, 359 U.S. at 74 n. 4
(Brennan & Stewart, JJ., concurring).

Furthermore, the "[Securities and Exchange] Commission
has taken the position that insurance or endowment policies
or annuity contracts issued by regularly constituted insurance
companies were not intended to be securities, and that in effect
§ 3 (a) (8) is supererogation." 1. L. Loss, Securities Regulation
497 (2d ed. 1961) (footnote omitted).

The Court has specifically agreed with Professor Loss' con-
clusion that section 3(a) (8) was superfluous. Tcherepnin V.
Knight, supra, 389 U.S. at 342 n. 30:

"Congress specifically stated that 'insurance policies are
not to be regarded as securities subject to the provisions
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Under an ordinary annuity contract an individual
makes payment to the issuing company, in a lump
sum or on a periodic basis, in return for which the
issuing company typically promises to make periodic
payments during the individual's retirement years.
As in the case of defined-benefit pension plans, the
payments received by the individual are at a fixed level
defined in advance in accordance with actuarial as-
sumptions, including an assumed rate of return on
the annuity company's investments. The total amount
that the individual will ultimately receive depends on
how long he lives. In contrast, variable annuities-
which, unlike defined-benefit pension plans, permit the
periodic payments received by the individual to depend
on investment results-have been held to be securi-
ties.

In explaining why it was rational for Congress to
subject variable annuities to regulation under the se-
curities laws while leaving ordinary annuities to regu-
lation by state insurance authorities, the concurring
justices in VALIC stated that:

"This congressional division of regulatory
functions is rational and purposeful in the case
of a traditional life insurance or annuity policy,
where the obligations of the company were meas-
ured in fixed-dollar terms and where the investor
could not be said, in any meaningful sense, to be
a sharer in the investment experience of the com-
pany. In fact, one of the basic premises of state

of the act,' [citation omitted], and the exemption from
registration for insurance policies was clearly supereroga-
tion."

Therefore, ordinary annuity contracts are not "securities"
for purposes of federal securities regulation. To the extent
that defined-benefit pension plans are in economic reality "like
contracts," they too are not "securities."
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regulation would appear to be that in one sense
the investor in an annuity or life insurance com-
pany not become a direct sharer in the company's
investment experience; that his investment in the
policy or contract be sufficiently protected to pre-
vent this." 359 U.S. at 77-78 (Brennan & Stewart,
JJ., concurring) (emphasis added).

The VALIC Court stated:
"While all the States regulate 'annuities' under

their 'insurance' laws, traditionally and custo-
marily they have been fixed annuities, offering the
annuitant specified and definite amounts begin-
ning with a certain year of his or her life. The
standards for investment of funds underlying
these annuities have been conservative. The var-
iable annuity introduced two new features. First,
premiums collected are invested to a greater de-
gree in common stocks and other equities. Second,
benefit payments vary with the success of the in-
vestment policy. . . ." 359 U.S. at 69.

The Court held in VALIC that a variable annuity
is a security because the benefits received vary with
investment performance, not because of actuarial risk
that as a result of early death the annuitant will re-
ceive little or no benefit. The Court said:

"Moreover, actuarially both the fixed-dollar an-
nuity and the variable annuity are calculated by
identical principles. Each issuer assumes the risk
of mortality from the moment the contract is is-
sued .... It is this feature, common to both, that
respondents stress when they urge that this is
basically an insurance device.

"The difficulty is that, absent some guarantee
of fixed income, the variable annuity places all
the investment risks on the annuitant, none on the
company. The holder gets only a pro rata share of
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what the portfolio of equity interests reflects-
which may be a lot, a little, or nothing." 359 U.S.
at 70-71 (footnotes omitted)."

Nothing, therefore, more clearly dramatizes the error
of the court below than the fact that the disclosure re-
quired by the court was not related to market perfor-
mance but only to the actuarial risk of nonvesting.

Moreover, even if, arguendo, a defined-benefit plan
could be said to include some element of "profit," it
would not follow that there is a "security" within the
meaning of the securities laws, because in economic
reality any profit would be an incidental aspect of the
entire "transaction." The Court so held in Forman, in
determining that shares of stock in a housing cooper-
ative were not "securities." In that case it was con-
ceded that the housing cooperative could earn income
from commercial leases that would result in reduction
of the rental payments to be paid by the tenant-share-
holders. The Court said:

"The short of the matter is that the stores and
services in question were established not as a
means of returning profits to tenants, but for the
purpose of making essential services available for
the residents of this enormous complex. By statute
these facilities can only be 'incidental and ap-
purtenant' to the housing project. [Citation
omitted.] Undoubtedly they make Co-op City a
more attractive housing opportunity, but the pos-
sibility of some rental reduction is not an 'expec-

"The annuity involved in United Benefit Life was similarly
held to be a security because the benefits which the annuitant
would receive upon retirement were not defined in advance, but
instead were variable, depending directly and importantly on
the success of the annuity company's investment activities.
See 387 U.S. at 210-11.
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tation of profit' in the sense found necessary in
Howey." 421 U.S. at 856-57 (footnotes omitted).

Economic reality compels the conclusion that a
worker who takes a job which provides coverage under
a defined-benefit pension plan is not thereby "invest-
ing" in a "security."
B. Public policy militates against extending private rights of

action under the securities laws

Even accepting the lower court's conclusion that an
employee "purchases" a "security" simply by taking a
job, it does not follow that he may sue under Rule
l0b-5.,1

" Section 10(b) of the 1934 Act provides:
"It shall be unlawful for any person directly or indi-

rectly, by the use of any means or instrumentality of in-
terstate commerce or of the mails, or of any facility of
any national securities exchange-

"(b) To use or employ, in connection with the purchase
or sale of any security registered on a national securities
exchange or any security not so registered, any manipu-
lative or deceptive device or contrivance in contravention
of such rules and regulations as the Commission may pre-
scribe as necessary or appropriate in the public interest
or for the protection of investors."

Rule 10b-5 provides:
"It shall be unlawful for any person, directly or in-

directly, by the use of any means or instrumentality of
interstate commerce, or of the mails, or of any facility of
any national securities exchange,

(1) to employ any device, scheme, or artifice to
defraud,

(2) to make any untrue statement of a material
fact or to omit to state a material fact necessary in
order to make the statements made, in the light of
the circumstances under which they were made, not
misleading, or
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The pi'ivate right of action under Rule 10b-5 is a
creature of the judiciary, not of Congress." This Court
said in Santa Fe Industries, Inc. v. Green, 430 U.S.
462, 477 (1977):

"Congress did not expressly provide a private
cause of action for violations of § 10(b). Although
we have recognized an implied cause of action un-
der that section in some circumstances, Superin-
tendent of Insurance v. Bankers Life & Cas. Co.,
[404 U.S.] at 13 n.9, we have also recognized that
a private cause of action under the antifraud
provisions of the Securities Exchange Act should
not be implied where it is 'unnecessary to ensure
the fulfillment of Congress' purposes' in adopting
the Act. Piper v. Chris-Craft Industries, Inc.,
[430 U.S.] at 41. Cf. J.I. Case Co. v. Borak, 377
U.S. 426, 431-433 (1964)."

Extension of the private right of action under Rule
10b-5 to new classes of claimants therefore turns on
(i) whether such extension is necessary to fulfill Con-
gress' purposes in passing the securities acts; and (ii)
a judicial balancing of the "policy considerations" in-
volved, Blue Chip Stamps v. Manor Drug Stores, 421
U.S. .723, 737, 749 (1975). Extension of a private right
of action under the federal securities laws, is not neces-

(3) to engage in any act, practice, or course of
business which operates or would operate as a fraud
or deceit upon any person

in connection with the purchase or sale of any security."
Plaintiff in the court below also alleged a cause of action

under section 17 (a) of the 1933 Act which similarly does not
by its terms provide for a private right of action.

"As this Court has made clear, federal courts should not
automatically imply private rights of action under statutes
that specify violations but provide no express private remedies.
Cort V. Ash, 422 U.S. 66 (1975).
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sary in this case. As discussed above, supra pp. 8-9, 6,
Congress' purpose in enacting the federal securities
laws was to regulate the capital markets, not non-
contributory, defined-benefit pension plans; and, Mr.
Daniel claimed relief under both common law and labor
laws. As we now show, extension of a private right of
action is unwise as a matter of Rolicy, since it would
have substantial adverse effects upon pension plans and
would be inconsistent with ERISA.

1. Extension of private rights of action would lead to vexatious

litigation

The Court stated in Blue Chip that Rule 10b-5 litiga-
tion presents a significant "danger of vexatiousness
different in degree and in kind than that which ac-
companies litigation in general" and noted "the possi-
bility 'that unduly expansive imposition of civil liabil-
ity will lead to large judgments payable in the last
analysis by innocent investors for the benefit of specu-
lators and their lawyers,'" 421 U.S. at 739, quoting
Judge Friendly's concurring opinion in SEC v. Texas
Gulf Sulphur Co., 401 F.2d 833, 867 (2d Cir. 1968),
cert. denied, 394 U.S. 976 (1969), 404 U.S. 1005
(1971).

Here, there is no less a likelihood that large law-
suits would be commenced against collectively-bar-
gained pension. plans. Millions of workers have sud-
denly been transformed into holders of "securities" of
pension plans, some of whom, like Mr. Daniel, "pur-
chased" those "securities" over 20 years ago. The
circumstances under which these "securities" were
"sold" to persons who may now lay claim to disap-
pointed pension expectations will make such persons
and the plans which covered them fair game for class
action specialists. It is the plan participants and bene-
ficiaries, however, who must ultimately bear the costs

56-943 0 - 80 - pt.1 - 19
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of that litigation, since pension plans exist solely for
their benefit.

The specific "disclosure" required by the holding of
the lower court-"the actuarial probability.., that a
member actually will receive pension benefits"-is it-
self likely to be challenged as misleading." A study
recently commissioned by the Department of Labor" on
the potential effect of the lower court holding (herein-
after "Department of Labor Study") concluded that

"any statement provided to a participant about
his individual probability of receiving a pension
and probably be [sic] false and misleading, since
it is virtually impossible to provide accurate in-
formation on this subject." "T

The likelihood that a given employee will receive
pension benefits not only turns on such factors as the
vitality of the industry (especially in the case of multi-
employer plans) and the health of the individual em-
ployee, but also depends in large measure upon whether
that employee chooses to remain employed in the in-
dustry or go elsewhere. Thus, while actuarial assump-

'1 See F. Cummings, The Daniel Case-Diclosure or Man-
datory Oddmaking, Pension World, November 1977, at 37.
Mr. Cummings describes the party making the disclosure re-
quired by the Seventh Circuit as "a new kind of oddsmaker-
a 'vesting bookie' . . . ." Id.

"6 Grubbs, Report to the Secretary of Labor-Potential Ef-
fects of Daniel (March 20, 1978) (hereinafter "DOL Study").

it DOL Study at 1-5. Moreover, it is far from clear what
actuarial assumptions should be made. Unanswered questions
include whether the probability should be based on assump-
tions derived from the experience of all participants, or that
of different subgroups based on categories such as age, sex,
job classification, etc.; whether the probability is that of
achieving 100 percent or some lesser degree of vesting; and
whether the probability is only for new entrants into the plan
or for existing participants as well. DOL Study at IV-5.
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tions concerning "turnover" of employees may be use-
ful in calculating the future liabilities of a pension
plan and the contribution rate necessary to fund such
liabilities, individual "turnover" is subject to a num-
ber of factors, some of which are solely within the
knowledge and control of the individual employee. Ag-
gregate actuarial data will thus be misleading rather
than informative with respect to the probability that
an individual employee will remain in the plan long
enough to qualify for a benefit. Under the lower court's
decision, however, a person who failed to meet the
eligibility requirements of virtually any pension plan
in the country could demonstrate a failure to disclose
this "actuarial probability" and seek relief under Rule
10b-5.

13

11 The SEC suggested in its amicus brief to the court below
(pp. 5, 58) that pension plans will be affected by the decision
below only if they engaged in actual fraud. It is true that
Ernst & Ernst V. Hochfelder, 425 U.S. 185 (1976), established
that a defendant did not violate Rule 10b-5 unless he acted
with "scienter," a "mental state embracing intent to deceive,
manipulate, or defraud," id. at 193 n.12. In its pretrial brief
in SEC v. National Student Marketing Corp., Civ. Action No.
225-72 (D.D.C.), dated December 6, 1976, however, the SEC
contended that even in private damage cases under Hochield-
er, "'scienter' may be proven without evidence of specific
intent to deceive but by evidence of 'gross negligence' or other
knowing conduct." SEC Brief at 165. Citing Herzfeld v. La-
venthol, Krekstein, Horwvath & Horwath, 540 F.2d 27 (2d
Cir. 1976); Bailey v. Meister Brau, Inc., 535 F.2d 982 (7th
Cir. 1976) ; and McLean v. Alexander, 420 F. Supp. 1057 (D.
Del. 1976), the SEC contended that this modified negligence
standard has been the lower courts' response to the Hochleld-
er definition of the culpability necessary to establish a vio-
lation of Rule l0b-5. SEC Brief at 165. See also, e.g., Franke
V. Midwestern Oklahoma Development Authority, 428 F. Supp.
719, 725 (D. Okla. 1976). Furthermore, the SEC contends
that it need not prove scienter at all in injunctive actions.
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Furthermore, extension of a private right of action
under Rule 10b-5 to the pension plan context would
not be limited to failures to disclose the actuarial prob-
ability of receiving a benefit. Even assuming, arguendo,
that meaningful disclosure of actuarial probability
can be readily made, the disclosure issues that could
be presented in litigation are many. Any alleged fail-
ure to disclose or any misstatement concerning size
and timing of benefits, investment policies or any other
matter that bears on the value of the worker's "invest-
ment" might provide grist for the Rule 10b-5 class
action mill. If the potential employee is truly making
an investment decision to purchase a "security," pre-
sumably the "issuer" of that security would be required
to disclose to him adequate information concerning the
investment policies of the pension plan, its financial
soundness, the financial soundness of employers having
a contractual obligation to contribute to the plan and
similar matters. Insofar as we are aware, no noncon-
tributory pension plan has made such disclosure to
potential beneficiaries."

This Court also noted in Blue Chip that extending
the private right of action under Rule 10b-5 to de-
frauded offerees of securities would confront courts
and juries with "many rather hazy issues of historical

SEC Brief at 164-65. Yet an injunction might include rescis-
sionary and collateral relief in the nature of money damages,
see, e.g., SEC v. Texas Gulf Sulphur Co., 446 F.2d 1301 (2d
Cir.), cert. denied, 404 U.S. 1005 (1971).

10 It is noteworthy that in SEC V. Shenker, Civ. Action No.
77-1787 (D.D.C. 1977), the SEC further expanded its view
of the application of the antifraud provisions to employee
benefit plans, by moving from the concept of disclosure about
terms and conditions of participation in a plan to the invest-
ment policies and fiduciary conduct of plan officials-welfare
plan officials as well as those of a pension plan.
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fact, the proof of which [would] depend almost en-
tirely on oral testimony." 421 U.S. at 743. The nature
of this proof, the Court indicated, might subject de-
fendants to a kind of legalized blackmail, forcing set-
tlements even in groundless cases. Such dangers are
equally apparent here. Retroactive application of a
"failure to disclose" rule (back to 1955 in Mr. Daniel's
case 21 ) necessarily involves "hazy issues of historical
fact," the resolution of which depends on oral testi-
mony as to what the worker was told when first em-
ployed. Indeed, the lower court's conclusion that a
"sale" was involved relies, in part, on Mr. Daniel's
affidavit

"that he would not have worked for a Local 705
covered employer if he had been advised about the
continuous nature of the 20-year requirement be-
fore receiving a pension." 561 F.2d at 1243, App.
245a.

The court also found that
"[w]hen an employee decides to retain his job his
decision results in his continuing to give value in
the future in his further acquisition of interests
in the pension fund." Id.

Proof that these actions involved "investment deci-
sions" will almost always depend on the claimant's
oral testimony concerning his state of mind years ago.
As this Court said with respect to similar "state of
mind" proof in Blue Chip:

"Plaintiff's proof would not be that he purchased
or sold stock, a fact which would be capable of
documentary verification in most situations, but
instead that he decided not to purchase or sell
stock. Plaintiff's entire testimony could b3 depend-
ent upon uncorroborated oral evidence of his

" See 561 F.2d at 1227, App. 212a.
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claim, and still be sufficient to go to the jury. The
jury would not even have the benefit of weighing
the plaintiff's version against the defendant's ver-
sion, since the elements to which the plaintiff
would testify would be in many cases totally un-
known and unknowable to the defendant. The
very real risk in permitting those in respondent's
position to sue under Rule 10b-5 is that the door
will be open to recovery of substantial damages
on the part of one who offers only his own testi-
mony to prove that he ever consulted a prospectus
of the issuer, that he paid any attention to it, or
that the representations contained in it damaged
him." 421 U.S. at 746 (footnote omitted).

2. Extension of private rights of action would destroy the
-balance Congress struck in ERISA between remedying
past inequities as to some workers and reduction of future
benefits to others

ERISA was enacted after a thorough investigation
and study of problems in the pension plan area." Con-
gress considered the extent to which it should provide
retroactive relief to persons who had failed to meet
harsh eligibility requirements in the past. It was mind-
ful, however, that correction of inequities would in.
volve charges to be borne by the plans, and therefore
had to be balanced against the inequity of defeating
the legitimate pension expectations of other workers.
The compromises incorporated in ERISA now threat-
en to be vitiated by Rule 10b-5 suits which in effect

"As the Ninth Circuit stated in a recent opinion, "ERISA
is the product of several years of legislative effort to improve
the American pension system ... a complex piece of legIsla-
tion which addresses itself to many problems." Connolly v.
PBGC, No. 76-2777, slip op. at 5 (May 4, 1978).
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seek the very retroactive relief that Congress deter-
mined should not be granted.

The balancing of competing equities which Congress
fashioned is illustrated by the exceptions Congress pro-
vided to the general rule that all service with the par-
ticipating employer, whether before or after the en-
actment of ERISA, must be credited for vesting pur-
poses. For example, service prior to January 1, 1970
need not be counted unless an employee has at least
three years of service after December 31, 1970.2 A plan
may also disregard service before the effective date of
ERISA if such service would otherwise have been dis-
regarded under the rules of the plan with regard to
breaks in service.'

These exceptions were deliberately enacted "[t]o
keep the operation of the minimum vesting require-
ment reasonable and to avoid imposing undue burdens
on plans... ." 2' With respect to workers such as Mr.
Daniel, Congress' determination to balance the com-
peting interests involved is set forth in unmistakable
terms:

"[L]t does not appear to be desirable to provide
for retroactive vesting for employees who have
already terminated their service with the em-
ployer, since this would create a substantial un-
expected cost for the plan (thereby possibly jeop-

22 ERISA 203 (b) (1) (E) ; I.R.C. § 411 (a) (4) (E). The
cited provisions do not permit disregard of service which the
pre-ERISA plan terms required be counted.

3 ERISA § 203(b) (1) (F) ; I.R.C. § 411 (a) (4) (F).
1 House Ways and Means Committee Report on H.R. 12855,

H.R. Rep. No. 93-807, 93d Cong., 2d Seas. 20 (1974). See
also House Ways and Means Committee Report on H.R. 12481,
H.R. Rep. No. 93-779, 93d Cong., 2d Ses. 20 (1974); 120
Cong. Rec. 4297 (1974) (remarks of Mr. Ullman).
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ardizing the size of benefits for employees still
covered under the plan).. *, 2"

Allowing private suits under Rule 10b-5 would thus
upset the balance which Congress so carefully struck
in ERISA. Furthermore, that balance in ERISA pro-
ceeds-from Congress' understanding that the securities
laws were inapplicable (see Teamsters International
Petition at 33-41), an understanding which is now
"part of the arch on which the new structure rests,"
United States v. Philadelphia National Bank, 374 U.S.
321, 349 (1963). This is another sound policy reason
why the Court should reject the lower court's extension
of private rights of action.

3. Extension of private rights of action would require dis-
closure inconsistent with the type of disclosure which Con-
gress, in passing ERISA, deemed appropriate

The ERISA disclosure requirements are a direct
response to testimony by one worker after another that
he had been unaware of the provisions and rules of his
plan. Even when plan documents and explanatory ma-
terials had been provided, they were generally in-

25 House Ways and Means Committee Report on H.R. 12481,
H.R. Rep. No. 93-779, 93d Cong., 2d Sess. 56 (1974) ; House
Ways and Means Committee Report on H.R. 12855, H.R. Rep.
No. 93-807, 93d Cong., 2d Sess. 57 (1974). See also 120 Cong.
Rec. 19199 (1974) (remarks of Mr. Ullman).

21 ERISA sections 101 through 110 and 1031 through 1034
detail the disclosure and reporting required of pension plans.
In some cases, this disclosure takes place directly to plan
participants, in other cases, to the Department of Labor or the
Treasury Department. For the most part, however, those re-
ports made to government agencies rather than plan partici-
pants are themselves public information. ERISA § 106(a).
Lengthy disclosure and reporting regulations have been pro-
mulgated by the Labor Department. See 29 C.F.R. h 2520.
102-1 et 8eq. and § 2520.103-1 et seq.
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Comprehensible to plan participants. As one worker
testified:

"You see, all of these pensions are done up by
corporation lawyers and against people, say work-
ing people with a high school education, and as
everybody knows, there's no competition." '

Another workersaid:
"Senator, I have here books on the pension plan
that ain't worth a quarter because I can't under-
st and it. I don't know anything about it, and I
defy any trustee of our plan to explain this to
me...

Congress therefore required that the document sum-
marizing and describing the plan "be written in a man-
ner calculated to be understood by the average plan
participant...." ERISA t 102(a) (1). It would re-
quire an amazing feat of draftsmanship, however, to
make disclosures which would comply with ERISA
section 102(a) (1) and yet suffice to avoid Rule 10b-5
liability-particularly in the case of complex actuarial
assumptions. As corporate counsel are well aware, as-
surance against liability under Rule 10b-5 requires dis-
closure of all information which might reasonably be
deemed "material" in light of this Court's opinion in
TSC Industries, Inc. V. Northuay, Inc., 426 U.S. 438,
449 (1976)." The complex and detailed disclosure that

'tSee 120 Cong. Rec. 29934 (1974) (remarks of Sen. Wil-
liams).

" See id.
"There are no definitive guidelines in the antifraud. area-of

the securities laws. Rule 10b-5 itself is written in broad, gen-
eral terms. The SEC has not utilized rulemaking power to
clarify its requirements, e. SEC V. Ckener Corm., 32 U.S.
194, 215 (1947) (Jackson, J., dissenting) (Holding Company
Act), but has instead relied on case-by-case adjudication.
where courts have interpreted the requirements.of the rule
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would be required under the decision below is the very
type of disclosure that workers complained about," and
that Congress was determined to prevent in ERISA.
4. Aftirmance of the decision below would threaten the eta-

bility and cause termination of many multlemployer plans
In the circumstances set forth above, administrators

and employers are understandably concerned over
their plans' potential liability. Indeed, the NCCMP
has been advised that some employers and plan admin-
istrators, concerned over the implications of the deci-
sion below, have already declined to approve new bene-

"flexibly," e.g., Lu v. Drexel & Co., 479 F.2d 1277, 1299
(2d Cir. 1978), "broadly," e.g., Garner v. Pearson, 874 F.
Supp. 591, 595 (M.D. Fla. 1974), and liberally," e.g., Fox v.
Kane-Mier Corp., 898 F. Supp. 609, 687 (D. Md. 1975). a'd,
642 F.2d 915 (4th Cir. 1976). The establishment of definitive
guidelines is contrary to the policy of the SEC. In responding
to a request from Senators Williams and Javits as to what
disclosure the SEC believed is required of pension plans under
the lower court's decision, the Chairman of the SEC re-
sponded, inter all: "[T]he efficacy of the antifraud provisions
would be sacrificed if hard and fast rules were laid down as
to what those provisions required.... ." Memorandum sub-
mitted under cover letter of December 7, 1977 to Honorable
Harrison A. Williams, Chairman, Committee on Human Re-
sources, United States Senate, by Harold M. Williams, Chair-
man, SEC.

' Even the more' sophisticated investor in the traditional
securities markets may find such disclosure too complex or
lengthy to understand. However, there are analysts and invest-
ment counselors to whom such documents are understandable
and meaningful. One who purchases securities on a broker's

>. recommendation or on the advice of an investment analyst
may well have benefited from such disclosure. There are no
parties analogous to analysts and investment counselors In
the pension plan context.
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fits or increases in existing benefits." Furthermore,
concerns about potential liability and additional costs
and regulation brought about by the applicability of
the securities law 'are likely to result in a significant
curtailment in the provision of pension benefits,"
which neither ERISA nor any other federal law re-
quires employers to provide.

"'In one case currently being litigated, a contributing em-
ployer contends that the plan's alleged failure to make the
disclosures required by the decision below vitiates his obliga-
tions under the collective bargaining agreement and entitles
him to a refund of all contributions previously made. Westem
Washington Laborers-Employers Health & Security Trust
Fund v. UniveraL UtiUty Contractors, hw., Civ. No. C77-
710M (W.D. Wash).

"There is no basis for the finding of the Court below that
interests in pension plans are "securities" for antifraud pur-
poses but are not subject to the registration provisions of the
securities laws. It is axiomatic that the registration provisions
are applicable to all securities absent # statutory exemption.
At the most, the legislative and administrative history dis-
cussed by the Seventh Circuit, 561 F.2d at 1237-1241, App.
258a-59a suggests an exemption from the registration pro-
visions only for the "securities" of pension plans whose funds
are maintained by a bank or in a separate account by an Insur-
ance company. The assets of multiemployer plans--such as
the members of the NCCMP--are generally not managed by
banks or Insurance companies, with the result that their "se-
curities" would be subject to the full panoply of registration
requirements of the securities laws.

"According. to a Pension Benefit Guaranty Corporation
("PBGC") study, "Analysis of Single Employer Defined Ben-
efit Plan Terminations, 1976," PBGC Publication No. 505, ap-
proximately ten percent of the plans covered by Title IV of
ERISA (relating to plan termination insurance and contin-
gent employer liability) terminated in the two calendar years
following its enactment. Id. at 2. Of those plans terminating
In 1976, 20 percent cited ERISA as the reason for termina-
tion, and another 15 percent cited ERISAas one of several
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The Department of Labor Study discussed above,
supra p. 19, concluded that the potential exposure of
pension plans under the lower court's holding may ap-
proach $40 billion. 4 This Court recognized recently in
City of Los Angeles v: Manhzart, 46 U.S.L.W. 4347,
4352 (U.S. 1978), that significant changes in rules
governing pension plans which create major unfore-
seen contingencies should not lightly be adopted:

"Nor can we ignore the potential impact which
changes in rules affecting insurance and pension
plans may have on the economy. Fifty million
Americans participate in retirement plans other
than Social Security. The assets held in trust for
these employees are vast and growing-more
than $400 billion were reserved for retirement
benefits at the end of 1977 and reserves are in-
creasing by almost $50 billion a year. These plans,
like other forms of insurance, depend on the ac-
cumulation of large sums to cover contingencies.
The amounts set aside are determined by a pains-
taking assessment of the insurer's likely liability.
Risks that the insurer forsees will be included in
the calculation of liability, and the rates or contri-
butions charged will reflect that calculation. The
occurrence of major unforeseen contingencies,
however, jeopardizes the insurer's solvency and,

reasons. Id. The House Small Business Committee recently
surveyed the plans that notified the PBGC between June,
1976 and April, 1977 of an intent to terminate. Of those re-
sponding, 87.3 percent indicated that ERISA had some effect
on the decision. See Pension Rep. (BNA) R-11 et seq. (Oct. 24,
IP77).

31 DOL Study at 1-4. The assumptions of this study were
based on an elementt of conservatism." Id. at A-14. An actu-
arial study prepared by Martin E. Segal Co. for the NCCMP
indicates that agregate damages may be nearer to $100 billion.
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ultimately, the insureds' benefits. Drastic changes
in the legal rules governing pension and insurance
funds, like other unforeseen events, can have this
effect." (Fbotnote omitted.)

The NCCMP fears that the adverse effects of the
holding below will be especially significant for multi-
employer plans. The plan termination and contingent
employer liability provisions of ERISA presently allow
employers contributing to multiemployer plans to with-
draw from participation more easily than those con-
tributing to single-employer plans. An employer's
withdrawal from a single-employer plan normally re-
sults in plan termination, imposing substantial
ERISA-related liability on the employer. In contrast,
an employer's withdrawal from a multiemployer plan
(by "bargaining out"--i.e., not agreeing in the next
collective bargaining agreement to continue contribu-
tions to the plan), will generally not cause a plan ter-
mination,'M and the employer may well escape all liabil-

8 In most cases, ERISA does not even require such with-
drawal to be reported. When a "substantial employer" (an
employer accounting for 10 percent or more of the plan's con-
tributions over two consecutive years out of the three years

r preceding withdrawal (BRISA- § 4001(a) (2)) withdraws
from a plan, the plan administrator must notify the PBGC.
ERISA I 4063(a) (1). (It is not yet clear whether the simul-
taneous or concerted withdrawal of two or more employers,
accounting for 10 percent or more of the plan's contributions
only In the aggregate, constitutes the "withdrawal of a sub-
stantial employer.") The withdrawing employer must post a
bond or pay an amount into escrow as surety against contin-
gent liability in a later plan termination, but if no termination
occurs in the five years following withdrawal, the withdrawing
employer has no ultimate liability. ERISA § 4068(c) (2). If
the withdrawal causes a "reportable event" under ERISA

4043(b), the administrator must report such event to the
PBGC. ERISA § 4048 (a). "
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ity under ERISA. Indeed, the termination of a multi-
employer plan will generally Impose no ERISA liabil-
ity on contributing employers where the benefits of
multiemployer plan participants are iot insured under
Title IV of ERISA.°1

The ease with which employers may withdraw from
multiemployer plans is of particular significance in
considering the impact of extending Rule 10b-5 rights
of action, given the unique role of these plans and the
difficulties which have beset their creation and main-
tenance. Economic conditions in those industries Which
have multiemployer plans were generally not favorable
to their formation. While workers have managed to se-
cure the creation of such plans through collective bar-
gaining, those plans have had to be carefully nur-
tured." The plans are still attempting to adjust to the
complex regulatory environment created by ERISA.

A termination In the five years following withdrawal will
generally impose liability, but such liability will decrease to
zero over this five-year period.

"I PBGC Opinion No. 75-9 states: "Under See. 4082(c) of
the Act, the Corporation generally does not pay benefits of
multiemployer plan participants guaranteed under Title IV;
and thus there is no employer liability with respect to multi-
employer plans which terminate prior to January 1, 1978."
(ERISA has since been amended. so that the date when PBGC
insurance becomes mandatory for multiemployer plans is now
July 1, 1979.) ERISA allows the PBGC to provide insurance
under certain conditions prior to the date when such insur-
ance is mandatory. ERISA §§ 4082(c) (2), (3) and (4).

A recent study by the PBGC found that "approximately
one-eighth of all multiemployer plans, covering one-fifth of
participants in such plans, are experiencing significant finan-
cial hardship which may result in plan termination." "Poten-
tial Multiemployer Plan Liabilities Under Title IV of ERISA,"
reproduced In Pens. Plan Guide (CCH) 23,036 (1977).
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The added burden of compliance with the securities
laws, never contemplated, may well be too much for
their fragile underpinnings. Thus, extension of secu-
rilties regulation to pension funds would threaten the
very existence of multiemployer plans-the only ve-
hicle that exists in many industries for providing
pension and welfare benefits to workers and their de-
pendents.

CONCLUSION

For the foregoing reasons, the NCCMP urges that
the Court reverse the judgment of the court below.

Respectfully submitted,
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Mr. GEORGINE. I was hoping that you would be out voting when I
came to this section, Senator.

Senator MATSUNAGA. You may continue.
Mr. GEORGINE. Another important feature of S. 209 is that deal-

ing with preemption. S. 209 is now proposing to limit the preemp-
tion provisions of ERISA in the case of community property laws
and State health insurance laws.

For plans such as many of the regional and national plans affili-
ated with the coordinating committee, a break in the-law of uni-
formity established by absolute Federal preemption is likely to
have serious consequences.

If multiemployer plans were compelled to comply with State
health laws, such plans would have to meet the highest standards
among the States imposing such law in order not to discriminate
against any of its members. Moreover, it is almost certain that our
plans would be placed in the untenable position of including a plan
provision which is mandated by one State and prohibited by a
different State.

The administrative expense alone involved with compliance
would make such a task almost insurmountable.

Congress was mindful of such problems when passing ERISA and
we believe these provisions also pose a serious threat to our mul-
tiemployer plans. -We urge you to strengthen rather than weaken
the preemption provisions of ERISA.

Another significant feature of S. 209 is the provision which
would create a single agency to administer ERISA. The coordinat-
ing committee has long supported the principle of one agency. As
long ago as April 1975, in my testimony at the oversight hearings
held by the House Subcommittee on Labor Standards, I expressed
concern about the problems of dual administration and called for a
single agency to be given jurisdiction over this important and
complex area.

Despite the administration's ERISA reorganization plan number
four, which attempted to lessen the severity of dual jurisdiction
problems, our plans are still plagued with jurisdictional problems.
We view the reorganization plan as only an interim measure.

Of particular concern is the fact that the plan never established
formerly a mechanism to insure that all collective bargained issues
be reviewed by the Labor- Department. We hope that the record
will be open long enough for the coordinating committee to submit
further comments on this subject after the administration has
submitted its report on the reorganization.

Mr. Chairman, we believe there are many important provisions
in S. 209 which are necessary to help multiemployer plans continue
to provide retirement security to their participants. We appreciate
your efforts, and those of your colleagues, in this area.

We of the National Coordinating Committee for Multi-Employer
Plans, will do our best to provide whatever assistance and data you
need in our mutual efforts to improve ERISA.

Mr. Chairman, we would also like to emphasize that, although
we have a genuine interest in the provisions of this bill, we feel
that S. 1076, the termination insurance bill, is of vital importance
to the very existence of multiemployer plans, and unless the termi-



299

nation insurance bill is passed by May 1, 1980, the multiemployer
plans would be subject to the current law.

Without overstating the casq, this would probably spell the end
to multiemployer plans. We therefore urge Congress not to take
any action which would delay passage of that bill.

Thank you very much.
Senator MATSUNAGA. Thank you very much, Mr. Georgine.
I had hope thatyou would have been enlightened by now and

change your views on the State health insurance plan preemption
issue. I appreciated the withdrawal of serious objections when the
exemption only of Hawaii's health plan was raised in the Labor
and Human Resources Committee.

That committee as you know, extended the provision to States
other than Hawaii.

Assuming that the exemption is restricted to medical insurance
programs similar to Hawaii's or that the exemption applies only to
Hawaii, what would your position then be?

Mr. GEORGINE. Wll, Senator, normally we -feel that preemption
is a very important issue and that there should be uniformity.

In the case of Hawaii, however, we felt at the time that an
exemption was certainly not extraordinary and that we would be
willing to go along with it, and we have not changed since then.

Senator MATSUNAGA. Thank you very much.
I understand the Senate will hold another vote before 5 o'clock

and we have quite a few witnesses remaining. Should we have
additional questions we will submit them to you in writing. We
would like now to proceed with the other witnesses, some of whom
have come from Hawaii, 5,000 miles away. We would not want to
detain them another night just to testify tomorrow.

Mr. GEORGINE. That would be unfortunate. Of course, I would go
to Hawaii and take their place for them.

Senator MATSUNAGA. I keep telling my colleagues that if they
have not been to Hawaii, they had better get there soon before it is
too late. From what the press makes of them, once they have been
to Hawaii they will at least know what Heaven looks like, when
they go the other way. [Laughter.]

Again, thank you very much.
Mr. GEORGINE. Thank you, Senator.
The prepared statement of Mr. Georgine follows. QrALtestimony

is continued on p. 318.1

56-943 0 - 80 - pt.1 - 20
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I appreciate this opportunity to testify at this

hearing on a number of amendments to ERISA addressed by

S.209.

I am testifying before you today as Chairman of

the National Coc-g-dinating Committee for Multiemployer Plans.

The Coordinating Committee is a nonprofit organization whose

sole purpose is to represent the interests of the eight million

people who are participants in negotiated multiemployer pen-

sion and welfare plans. These plans provide benefits for

workers in such industries as building and construction, mari-

time, the needle trades and retail and service trades. Our

affiliates include over 100 international unions, national pen-

sion and welfare funds and local Taft-Hartley trusts. Together,

they represent the great majority of participants in multi-

employer plans. Because of the frequent job changes in
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these industries a multiemployer plan, that is, one which

provides an employee with credit for service with a number

of participating employers, is often the only way to ensure

that these employees will get a pension. Indeed, such multi-

employer plans provide 4 measure of portability on a volun-

tary basis which does not exist in other plans.

Multiemployer plans have special characteristics

not fully recognized under the present law.

Frankly, we believe that participants in multi-

employer plans and those who sponsor them through collective

bargaining are at a crossroads. The challenges to their

continued existence come from many directions.

In some instances, the industries in which they

exist are dying, on a national or regional basis. In addi-

tion, in industries such as construction, the level of employ-

ment resulting-in contributions to the plans has still not

recovered from the recession of the mid 1970's. Furthermore,

increasing numbers of employers are going non-union and

taking with them the work which would otherwise produce income

to these funds. Finally, ERISA has the potential for inflict-

ing the stroke which breaks the backs of our plans instead .

of helping them to flourish. The impact of these trends and

their potential result will be far reaching and adverse to

the aging members of our population who will be deprived of

any pension coverage.
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Congress has already recognized that the termination

insurance program as set forth in Title IV simply will not

function for multiemployer plans. We appreciate the oppor-

tunity to work with the PBGC and ultimately with you in

developing a new program which will provide for the needs

of participants in plans which are financially troubled

while not overburdening remaining p aps to the point

where they in turn must terminate.

We also appreciate the oppor--unity we have had to

testify before you previously about our needs and are

pleased to see that S.209 includes many of the provisions

which we feel are necessary if our plans are to flourish,

such as provisions to facilitate our reciprocity agreements,

a more flexible definition of multiemployer plans, provi-

sions to impose a statutory duty on employers to make

contributions to collectively bargained plans and several

other provisions, some of which I will discuss in greater

detail at this time.

One of the most important features of S.209 is

section 154 which would confirm the Supreme Court's decision

in the Daniel case and would clarify, once and for all, the

fact that a participant in a typical pension plan is not

purchasing a security when he or she goes to work. However,

also emerging in this bill is an unnecessary anti-fraud like

provision which embodies most of the pitfalls inherent" in

the anti-fraud standards of the securities laws.
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At the outset,I note for the record that those of

us who are willing to accept responsibility for the estab-

lishment and implementation of these plans are forced to

make a terrible choice. We must either acquiesce in puni-

tive legislation or risk having our testimony misunderstood

by some and clearly distorted by others.

Mr. Chairman, we have recently been asked whether

we think that union officers and corporate personnel

managers should be able to get away with fraud. That's

like asking: "When did you stop beating your wife?"

In the first place, the record does not exist that

such wholesale fraud is occurring -- and, if it does exist,

no one has shared the documentation with me or my staff.

In the second place, if such wholesale fraud does

exist, remedies also already exist under current law to

deal with such fraud. They should not be replaced by

federal legislation which will give rise to securities

type anti-fraud litigation. As the Supreme Court has

stated, such litigation presents a significant "danger

of vexatiousness different in degree and in kind than

that which accompanies litigation in general." Again

quoting the Supreme Court, this kind of litigation would

confront courts and juries with "many rather hazy issues

of historical fact, the proof of which (would] depend

almost entirely on oral testimony." The nature of this

proof, the Supreme Court indicated, might subject

defendants"to a kind of legalized blackmail, forcing

settlements even in groundless cases.
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Such dangers are equally apparent in this legislation.

Thirdly, Mr. Chairman, the vague standard in this bifl

is in total conflict with the other disclosure standards of

ERISA, which require plans to disclose specified information

to participants in a specified manner.

As observed by the Chairman of the Senate Labor and

Human Resources Committee,

"Congress carefully set out in ERISA the
rules it intended to govern disclosure to
participants so that case-by-case judgments
would not be required and the uncertainties
that accompany a case-by-case standard could
not be present."

The case-by-case approach inherent in S.209 will

provide a gold mine for the legal profession, but not much

else.

• ERISA is designed to impose certain obligations on

plan sponsors and other fiduciaries toward participants in

their plans and their beneficiaries.

There is no question in my mind that ERISA already

prohibits plan sponsors and fiduciaries from perpetrating a

fraud on those persons ERISA is designed to protect--partici-

pants and their beneficiaries.

But S.209 throws a net out over every "person,"

including many who have no reason to believe they are

covered by ERISA.

These "persons" will have to be prepared to defend

even baseless actions charging them with having knowingly mis-

represented the plan as many as perhaps twenty and thirty

years-before the action commenced.

Of course, although this legislation appears to be
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aimed at those individual persons, it will be used as a

device to dip into the perceived "deep pockats" of the unions

or employers whom they represent.

Mr. chairman, at least in the case of labor organiza-

tions, those *deep pockets' which will be emptied contain

nothing more than the hard earned dues money of working men

and women. They should not be available to be tapped by

"speculators and their lawyers,' as the Supreme Court has

described the potential unscrupulous plaintiffs in fraud

cases.

Many of our substantive arguments were made to the

Supreme Court in the Daniel dase, and I ask that our amicus

brief in that case be included in the record.

Another specific fault with S.209 is that it attempts

but fails to protect plan sponsors against fraud actions

predicated on such plan documents as summary annual reports.

SARs were issued by plans long before ERISA was

enacted because they were useful documents. Then, with the

enactment of ERISA, SARa were required to become more formal

and to include specified information. Of course, ERISA did

not preclude plans from including additional information

and many do--to the advantage of plan participants.

Under the anti-fraud provisions of S.209, the

propriety of those SARa will be tested in fraud litigation.

Plans will be forced to either restrict the SAR to limited

information or to begin producing securities type prospectuses,

which no plan participant will understand.

Mr. Chairman, there are other specific problems.

But, tinkering with Section 515 of ERISA will not remedy
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the chief problem. I hope you will appreciate the importance

of not including any such provision in this bill.

I urge you to recognize that these plans were established

in industries where benefits would not otherwise have been

available. Their continued existence is in jeopardy as a

result of increased burdens from the economy, additional costs

and employer and trustee anxieties, resulting from ERISA.

This additional burden, whose harmful potential cannot even

be measured, could further undermine the continued existence

of these plans.

Another important feature of S.209 is that dealing with

preemption. You are now proposing to limit the preemption

provisions of ERISA in the case of community property laws

and state health insurance laws. For plans such as many of

the regional and national plans affiliated with the Coordina-

ting Committee, a break in the wall of uniformity established

by absolute federal preemption is likely to have serious con-

sequences.

If multiemployer plans were compelled to comply with

state health laws, such plans would have to meet the highest

standard among the states imposing such law in order not to

discriminate against any of its members. Moreover, it is

almost certain that our plans would be placed in the untenable

position of including a plan provision which is mandated by

one state and prohibited by a different state. The admin-

istrative expense alone involved with compliance would make

such a task almost insurmountable. Congress was mindful
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of such problems when passing ERISA. We believe this Orovision

poses a serious threat to the continued existence of multi-

employers plans. We urge you to strengthen rather than

weaken the preemption provisions of ERISA.

Another signifcant feature of S.209 is the provision

which would create a single agency to administer ERISA.

The Coordinating Committee has long supported the principal

of one agency. As long ago as April 1975, in my testimony

at the oversight hearings held by the Souse Subcommittee on

Labor Standards, I expressed concern about the problems of

dual administration and called for a single agency to be

given jurisdiction over this important and complex area.

ERISA has been the law for five years now and the

need for eliminating dual administration is even more

apparent. Despite the best efforts of officials in both

agencies, dual jurisdiction of the Department of Labor

and the Internal Revenue Service has proved extremely

frustrating, time consuming'and cumbersome to plan adminis-

trators and other persons interested in the important job

of insuring that the objectives of ERISA are carried out

in practice.

From the day ERISA was signed into law, we have

been following the developing administration of the Act
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with interest and concern. We have tried to insure that

the administrative interpretations of ERISA would be con-

sistent with the intent of Congress and based on a practical

understanding of the requirements of multiemployer funds.

In connection with this effort, we have filed numerous

memoranda and letters with Labor and Treasury. In many

cases, though certainly not always, the responsible

administrative personnel at these departments have been

cooperative and receptive to our suggestions. In general,

however, even when they have agreed with us, they have

not been in a position to take action with respect to our

recommendations because of the necessity of coordinating

with another agency.with a possibly differing viewpoint.

This is one serious problem resulting from the division of

responsibility under ERISA.

In nearly all of our efforts, we have had two agencies

and two sets of administrators to deal with. Each agency

is necessarily concerned with the resolution of issues

falling under the jurisdiction of the other. Coordinating

has proven to be cumbersome and time consuming and has made

it virtually impossible to get an answer -- much less a quick

answer -- to many of the problems arising under ERISA.

The administration's ERISA Reorganization Plan No.

4 attempted to lessen the severity of the dual jurisdiction

problem. However, we view it as only an interim measure.

Our plans are still plagued with jurisdictional problems.
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Of-particular concern, is the fact that the Reorganization

Plan never established formally a mechanism to ensure that all

collectively bargained issues be reviewed by the Labor

Department. We hope that the record will be open long

enough for the Coordinating Committee to submit further

comments on this subject after the administration has sub-

mitted its report on the reorganization.

As I have previously stated, we appreciate your

inclusion of a number of helpful provisions in S.209.

Specifically, we endorse the following:

PROHIBITED TRANSACTIONS

We support your effort to relieve the technical

burdens created for many plans in their daily transactions

by defining the term party-in-interest to exlude those

persons who are highly unlikely to be in a position to

influence the actions of a plan or of plan officials.

RECIPROCAL AGREEMENTS

One of the greatest benefits now being provided by

multiemployer plans on a voluntary basis is the portability

of benefits from one plan to another. One of these arrange-

ments, called "money-follows-the-man," involves the trans-

fer of contributions from wherever an employee may be

working in his trade to his home pension plan, where all

of his pension credits are accumulated. We are concerned

that the minimum standards provisions of ERISA and the
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Internal Revenue Code as well as the prohibited transactions

provisions may be read to bar such arrangements. We appre-

ciate, therefore, the inclusion of sectionsl2l and 144

to clarify this situation.

SUSPENSION OF BENEFITS BECAUSE OF REEMPLOYMENT

The vesting provisions of ERISA may require

payment ofbenefits by a multiemployer plan to a person

who, although he or she had reached retirement age, continues

to be employed with the same employer, but in a different

craft, or in the same craft and area, but in a different

industry. The current provision may also be read to

deprive a multiemployer plan of any practical means of

enforcing a legitimate definition of retirement. Furthermore,

the law may bar a plan from suspending benefits on account

of self employment in the same trade, craft or industry

in the broadly defined geographic area covered by the plan.

We endorse the provisions of S.209 providing for

suspension on account of either employment or self employment

in the same trade, craft or industry in the broadly defined

geographic area covered by the plan. We also are heartened

by the inclusion of provisions permitting suspension for

a reasonable period of time so as to preclude use of the

pension as a form of unemploymEnt insurance and to allow

for reasonable penalties for m srepresentation or withholding

of material fact.
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OBLIGATION OF EMPLOYER TO CONTRIBUTE

In an inexplicable rule, the Labor Department and

IRS held over two years ago that the failure of a multi-

employer plan to collect delinquent contributions on a

timely and reasonable basis was a prohibited transaction

in that it amounted to an extension of credit to the delin-

quent employer. However, in the same ruling, the agencies

held that the employer's failure to contribute was not

a prohibited transaction, even though, in effect, the employer

was unilaterally extending credit to himself.

Employer contributions are the life-blood of multi-

employer plans. It is in the interests of the participants,

the sponsoring unions and those employers who meet their

obligations to make it unlawful for an employer to fail to

make his agreed-upon contributions.

While we agree with section 154 of S.209 in this

respect, we disagree with section 153 which singles out

this new right and bars the Secretary of Labor from enforcing

it. while we would not make it mandatory for the Secretary

to bring these collection actions, we would at leasturge

that the Secretary be permitted to do so. Furthermore,

like the Fair Labor Standards Act, we would urge that a

violation of section 154 should result not only in an order

enforcing payments, but in an order providing for an equal

amount as liquidated damages payable to the fund.
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ADDITIONAL AMENDMENTS

We also applaud the inclusion of provisions (a)

providing for the determination of participation on a plan

year basis, (b) approving the Labor Department's elapsed

time regulations, (c) authorizing multiemployer plans to

refund mistaken contributions within six months after the

plan administrator knows that the contribution was made by

mistake of fact, (d) providing special lump sum distribution

rules for multiemployer plans, (e) permitting funding to

take account of future amendments, and (f) permitting the

summation of different benefit accrual rates for different

periods of employment in determining the accrued benefit

to which a participant is entitled upon his separation from

service.

SURVIVOR PROTECTION

Survivor protection has been expanded under this bill

to a participant who is credited with at least 10 years of

vesting and who dies before the annuity starting date.

If the plan provides an annuity as the normal

form of benefit it will be required to provide a survivor's

annuity to the participant's spouse at the annuity starting

date. The increased cost as a result of added survivor

protection can theoretically be charged against the parti-

cipant's pension. However, in multiemployer plans that

cost is most likely to be absorbed by the plan because most

plans find it impossible to successfully communicate the

information necessary for the participant to make a choice.
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An additional flaw in this provision in that requiring

the survivor's annuity payment on the annuity starting date.

Rather than once again increasing plan costs to keep track'

of the spouse, we suggest that the plan have the option of

paying the actuarial equivalent of the survivor benefit at

the time of death or a paid-up deferred annuity at that time.

Before making final recommendations on this subject we

need further cost data. Therefore, we hope that we will

be permitted to make further comments at a subsequent time.

EXCLUSION OF NONCOVERED SERVICE

Collectively bargained multiemployer plans are

generally funded on a basis of fixed amounts of contributions

based on the work of employees covered under the collective

bargaining agreement. So, for example, if a carpenter works

1500 hours during the year on work subject to the collective

bargaining agreement, his employer will make the required

cents per hour contributions, he will receive vesting credit

for the year and will accrue a benefit based on the 1500

hours worth of contributory service.

Unfortunately, what is happening with more and more

frequency is that the employee is performing work under a

bargaining agreement and will, at the same time, be performing

non-union work for which he is making no contributions 
to the

plan.
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Under the vesting regulations issued by the Labor

Department, a carpenter can work under the contract for

one year and then work on thenon-union jobs of the same

contractor for nine years, and receive 10. years of vesting

credit. This is simply unfair to the employees who continue

to work under the contract and to the employees who make

contributions to the plan.

We urge an amendment which would permit multiemployer

plans to disregard an employee's service for participation and

vesting purposes if it is the same type of work for the same

employer but not within the bargaining unit.

Mr. Chai:.man, I now turn my attention to a provision

in the bill which we believe is not in the interests of parti-

cipants in collectively bargained pension plans.

CREDIT FOR ESTABLISHMENT OF SMALL PLANS

Section 204 would provide a tax credit for small

employers who establish or maintain qualified employer retire-

ment plans. In the first place, it is not clear whether this

provision is designed to apply to employers who contribute

to multiemployer plans. If not, it will provide an incentive

to the withdrawal of such employers from multiemployer plans

to the disadvantage of the plan. If the provision does apply

to contributions to multiemployer plans, it unfairly dis-

criminates amongst signatories to the collective bargaining
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agreement and contributors to the plan solely on the basis

of their size. For these reasons we cannot support section

204.

I would also like to mention a provision

which previously appeared in related legislation but fail to

appear in S.209.

AMENDMENTS TO CONFORM PLANS TO FINAL REGULATIONS

one would have thought that simple fairness dictates

that a plan amendment designed to comply with final regulations

will not be considered in violation of ERISA simply because

it alters amendments adopted after ERISA was signed into

law, but prior to the issuance to final regulations. Yet,

the agencies have not been willing to issue such a

ruling. In S.'3017, a precursor to this bill, such a provision

was included. However, it was dropped under S.209. We urge

you to reconsider including it in this bill.

FIXING VESTED RIGHTS

We favor the addition of an amendment that would

eliminate a dangerous ambiguity under the present statute

with respect to an employee who terminates covered employ-

ment with vested rights long before his or her pension is

to begin. An individual may leave a plan at age 40 with

fully vested rights to a deferred pension. Twenty-five

years later, when this employee is ready to draw down his

pension, he may find that the plan has doubled or tripled

56-943 0 - 80 - pt.2 - 21
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its benefit plan for those who remained in covered employ-

ment but without any intention of applying the increase

to those who terminated long before. Yet, under the terms

of .the present statute, it may be-l-ossible for such an

employee, just before he's ready to receive benefits, to

secure temporary employment under the coverage of the

plan and then have an arguable case that he or she in

automatically entitled to a doubling or tripling of the

benefit that had been vested-25 years earlier. This opens

the door to the worst form of adverse selection.

It must be recognized that multiemployer plans,

\ different from single employer plans, have no control over

the employment or reemployment of participants. The short

period of employment that a person may need in order deliberate:

to arrange a doubling or tripling of his benefits may, as a

matter of fact, be given to him as a favor by a participating

employer to whom it does not represent a significant

individual cost. It is easy to imagine widespread develop-

ment of collusive practices representing wholesale abuse

of these pension funds, not consistent-with their actuarial

soundness. We do not believe that Congress intended such

a result.
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We suggest an amendment that would clarify the

law to the effect that a separation from service for the

purpose of establishing vested benefit accruials be defined

by a plan as a one year break in service or some comparable

cut off period that will serve to avoid what may otherwise

become a widespread abuse of multiemployer plans by those

who learn to manipulate technicalities.

CONCLUSION

Mr. Chairman, we believe there are many important

provisions in S.209 which are necessary to help multiemployer

plans to continue to provide retirement security to their

participants. We appreciate your efforts and those of your

colleagues in this area. We, of the National Coordinating

Committee for Multiemployer Plans, will do our best to pro-

vide whatever assistance and data you need in our mutual

efforts to improve ERISA.

Mr. Chairman, we would also like to emphasize that

although we have genuine interest in the provisions of this

bill, we feel that S.1076, the Termination Insurance Bill

is of vital importance to the very existence of multiemployer

plans. Unless the Termination Insurance Bill is passed by

May 1, 1980, multiemployer plans will be subject to the
current law. Without overstating the case, this would

probably spell the end to multiemployer plans. We therefore,

urge Congress not to take any action which would delay passage

of that Bill.
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Senator MATSUNAGA. Our next witness is Mr. Boris Auerbach
from the ERISA Industry Committee.

Mr. Auerbach?
Mr. AUERBACH. Thank you, Senator.

STATEMENT OF BORIS AUERBACH, THE ERISA INDUSTRY
COMMITTEE

Mr. AUERBACH. My name is Boris Auerbach, secretary of Feder-
ated Department Stores in Cincinnati-unfortunately, not Hawaii.
I am vice president to the ERISA Industry Committee, ERIC. ERIC
is an association of 100 major corporations concerned with employ-
ee benefit issues.

Generally we support, with some technical modifications, the
provisions of sections 2 through 5 of S. 1089. They are intended to
simplify compliance by employee benefit plans with various report-
ing anddisclosure requirements under ERISA.

We do have serious reservations about section 6 of 1089 which
would give civil enforcement authority to IRS.

We will supply the subcommittee with a more detailed statement
for the record, including our comments on 1089 as well as on
certain important issues not in legislation, pending before the sub-
committee.

For example, we will provide comments in our detailed state-
ment on current problems facing plans maintained outside the
United States primarily for the benefit of nonresident aliens.

We will also supplement our comments on S. 209 with a more
detailed statement for the record. I would like to make a few
general comments on S. 209.

Although, with modifications, we can support certain provisions
of 209, we believe certain proposals would significantly expand
existing ERISA provisions and standards. We continue to oppose
provisions which would greatly expand ERISA standards and re-
quirements at this time.

Many of these provisions will add new layers of regulation in the
private retirement system which can only serve to add new bur-
dens and costs on plan sponsors already seriously concerned with
higher compliance cost.

We are deeply concerned that these provisions would inhibit the
continued improvement of existing plans, a matter of great impor-
tance, not only to plan sponsors, but to plan participants.

Moreover, we believe that major substantive amendments of
ERISA should be deferred until a comprehensive assessment of
retirement issues is completed by the President's Commission on
Pension Policy.

Finally we note that some of the provisions of the bill are de-
signed to foster the continued improvement of existing plans and
the growth of the private system. ERIC supports these provisions
and perhaps they should be more appropriately be the subject of a
separate bill which could be enacted expeditiously.

Among the provisions of S. 209, which we could support with
certain modifications, are the provisions on reporting and disclo-
sure. More specifically we support the proposed elimination of the
summary annual report as contained in section 113. We note that
section 3 of S. 1089 would also abolish the requirement for furnish-
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irig the report. The summary annual report contains journal infor-
mation previously disclosed to participants in a form Which we find
employees do not find useful. Its preparation and distribution is
costly.

Accordingly, we would support the elimination of the summary
annual report. We would prefer section 113 of S. 209.

We also generally support section 102 of S. 209 which would
amend ERISA section 3 to authorize the Secretary of Labor to issue
regs exempting severance pay and supplemental pay arrangements
from the ERISA definition of the pension plans.

We do believe employers should be encouraged to provide volun-
tary income supplements from general corporate assets to employ-
ees in a variety of situations which are beneficial to employees.

However, the language of section 102 should be modified to au-
thorize the Secretary of Labor to exclude these arrangements from
the scope of the ERISA definition of welfare plans as well. This
modification would provide the Department of Labor with greater
flexibility to develop regulations with appropriate safeguards to
exempt such payroll practices from all of the ERISA reporting,
disclosure and fiduciary provisions.

With regard to alimony and support payments, we believe that
section 128 could well eliminate a source of current major concern
facing employers throughout the country. This section, creating
exception to section 2060 of ERISA, would permit garnishments of
pension benefits pursuant to a judgment, decree, or order relating
to child support, alimony payments, or marital property rights
pursuant to a State domestic relations law.

We support it to the extent that it would except from antialiena-
tion provisions compliance by plan sponsors with State court de-
crees pursuant to marital disillusion proceedings ordering plans to
pay benefits in pay status to nonemployee spouses.

However, to make the exception workable and to eliminate its
substantial administrative burden on sponsors and participants
alike, the section should be amended to deal with the problem of
benefits not currently in pay status.

With regard to elapsed time, we support the adoption of a provi-
sion similar to section 129 of S. 209 authorizing the Secretary of
Labor to prescribe by regulation methods for measuring service for
purposes of the sections of the act based on measurement of the
elapsed time of an employee's service.

Codification of present DOL regulations would remove any re-
maining doubt that ERISA permits this widely utilized elapsed
time method of crediting service.

With regard to misrepresentation, we do have great difficulty
with section 154. In summary, we oppose the inclusion of proposed
section 515 into ERISA for the following reasons:

One, the immediate and pressing need for such a provision is
unclear.

Two, whatever gap and protection under ERISA may exist for
some employees between the commencement of employment and
plan participation is met by the protection of State common law
fraud theories.
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Three, once an employee is a participant, ERISA not only pro-
vides remedies for breeches of fiduciary duty, but also, through
disclosure, furnishes adequate protection for the participant.

In addition, we are concerned that section 515, if enacted, wotild
become a standard cause of action included in virtually every
ERISA claim as a device to inhibit the availability of summary
judgments or dismissals on motion in clearly nonmeritorious cases.

We submit that section 515 would result in substantially in-
creased litigation costs to large employers, would contribute signifi-
cantly to the already congested Federal dockets, and would provide
a very real disincentive to small employers to establish plans.

As a result of the unanimous decision of the Supreme Court in
the Daniels case, there is a serious question as to the need or
desirability of section 154. We believe that the detailed provisions
of ERISA through existing- remedial language, provides a broad
and comprehensive tool to handle abuses.

It should .be noted that the fact situation that gave rise to Dan-
iels would easily have been taken care of by the break in service
rules of ERISA.

The rules in this area and on funding, eligibility, vesting and
fiduciary matters not only provide adequate protection to partici-
pants, but also give guidance to fiduciaries and others who must
work with the plan. Thus providing a new remedy for an employee
could take years in the courts at a great cost to all parties, in lieu
of specific, easily understood requirements, including plain proce-
dures.

We think, therefore, this new remedy would be a disservice to
both employees and employers.

Turning to preemption, section 155(1) adds language to
514(bX2)(b) clarifying that State laws which regulate the content of
group insurance provisions under ERISA are preempted by ERISA.
We generally support this desirable step in the direction of
strengthening the preemption provisions.

We do not support 155(2) which would create an exemption to
ERISA's broad preemption of certain State laws which require an
employer to directly or indirectly provide health care benefits or
services to employees and their dependents.

We submit that this proposal would narrow the scope of ERISA
preemption and open the door to multiple and potentially conflict-
ing State laws that ERISA was intended to exempt.

We believe that the legislative history clearly indicates that pre-
emption provisions are intended to eliminate the thread of conflict-
ing or inconsistent State and local regulation of benefit plans and
to avoid opening the door to multiple and potentially conflicting
State laws.

We submit that State laws such as those that would be permitted
under 155(2) is what Congress had in mind when it enacted 514.

With regard to the Employee Benefits Commission, we strongly
urge the deferral of that proposal at this time. The proposal cer-
tainly should be deferred until there has been a reasonable oppor-
tunity to assess the operation of the administration's Reorganiza-
tion Plan No. 4 and until the administration's recommendations on
the reorganization plan are submitted to Congress next year.
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The principal multiple jurisdiction problems arose immediately
after the passage of ERISA and in large part were associated with
the creation of now offices within the Labor and Treasury Depart-
ments and the implementation of entirely new legislation. We be-
lieve these problems have been largely resolved and the multiple
jurisdiction matter is not now of major concern.

While efforts to streamline ERISA enforcement and to achieve a
centralized policy on retirement goals are laudable, the creation of
a new agency at this time is something we do not want to face up
to.

With regard to joint and survivor provisions, we strongly object
to these proposals which would, in effect, require the providing of
life insurance for all who are more than 50 percent vested.

We think that going down this path would again start us up with
all the problems of amending plans and everything that goes with
it.

In connection with profit-sharing plans, we find that the proposal
is totally unnecessary since under most of the plans that I am
familiar with, participants are completely vested, or their benefi-
ciaries are completly vested, in the event of death.

We very much appreciate the opportunity to appear before you,
Senator.

Senator MATSUNAGA. Thank you very much, Mr. Auerbach. We
certainly appreciate the concise manner in which you presented
your case and your more detailed statements will appear in the
record.

Mr. AUERBACH. Thank you.
[The material referred to follows. Oral testimony continues on

p. 356.]
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STATEMENT OF THE ERISA INDUSTRY COMMITTEE (ERIC)

BEFORE THE

SUBCOMMITTEE ON PRIVATE PENSION PLANS AND

EMPLOYEE FRINGE BENEFITS

SENATE COMMITTEE ON FINANCE

ON THE ERISA SIMPLIFICATION ACT (S. 1089) AND

THE ERISA IMPROVEMENTS ACT OF 1979 (S. 209)

DECEMBER 4, 1979

My name is Boris Auerbach, Secretary, Federated Department

Stores, Cincinnati, Ohio. I am Vice President of The ERISA

Industry Committee (OERIC"). I am accompanied by George J.

Pantos and Jerry L. Oppenheimer, counsel to ERIC. ERIC isan as-

sociation of 100 major corporations concerned with employee

benefits issues.

Generally, ERIC supports, with some technical modifications

the provisions of sections 2 through 5 of "The ERISA

Simplification Act" (S. 1089). They are intended to simplify

compliance by employee benefit plans with various reporting and

disclosure requirements under ERISA. However, we have serious

reservations about section 6 of S. 1089, which would give civil

enforcement authority to the Internal Revenue Service. We will

supply the Subcommittee with a more detailed statement for the

record which will include comments on S. 1089 as well as on cer-

tain important issues not in legislation pending before this

Subcommittee, which we believe should be given serious

consideration if legislation is to be enacted. For example, we
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shall provide comments in our more detailed statement on current

problems facing plans maintained outside the United States

primarily for the benefit of non-resident aliens.

Today, I wish to offer some comments on certain provisions

In "The ERISA Improvements Act of 1979" (S. 209). We will also

supplement our comments on S. 209 with a more detailed statement

for the record. Before doing so, however, I would like to offer

some general observations on S. 209.

Although with modifications, we can support certain provi-

sions of S. 209, we believe several proposals In S. 209 would

significantly expand existing ERISA provisions and standards. We

continue to oppose provisions which would greatly expand ERISA

standards and requirements at this time. Many of these provi-

sions will tend to add new layers of regulation on the private

retirement system which can only serve to add new burdens and

costs on plan sponsors already seriously concerned with higher

compliance costs. This can only serve to fuel Inflation and to

frustrate ERISA'eobjective of fostering and encouraging the es-

tablishment and maintenance of private plans. We are deeply con-

cerned that these provisions would inhibit the continued Improve-

ment of existing plans - a matter of great importance to plan

sponsors and plan participants.

Moreover, while we believe It is appropriate for the

Congress to continue its study of these and other retirement

issues, and we commend this Subcommittee for doing so, we believe

that major substantive amendments of ERISA should be deferred
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until a rationale, comprehensive assessment of retirement issues

is completed by the President's Commission on Pension Policy.

Finally, we note that some of the provisions of the bill are

designed to foster the continued improvement of existing plans

and the growth of the private pension system generally. ERIC

supports these provisions and suggests that they would more app-

ropriately be the subject of a separate bill which could be enac-

ted expeditiously.

The following comments are intended to highlight in summary

fashion some of our principal concerns with certain specific

provisions in S. 209.

Among the provisions of S. 209 which we can support, with

certain modifications, are the following:

Reporting and Disclosure

- ERIC generally supports simplification of reporting and dis-

closure requirements. More specifically, ERIC supports the

proposed elimination of the Summary Annual Report as contained in

Section 113. We note that Section 3 of S. 1089 would also

abolish the requirement that employers furnish participants with

a Summary Annual Report. The required Summary Annual Report con-

tains general information previously disclosed to participants in

a form which employees do not find useful. Its preparation and

distribution is costly for plan sponsors. Accordingly, ERIC sup-

ports the elimination of the Summary Annual Report, but would

prefer Section 113 of S. 209 to Section 3 of S. 1089.



325

Severance Pa and Supplemental Pay

ERIC generally supports Section 102 of S. 209 which would

amend ERISA Section 3 to authorize the Secretary of Labor to

Issue regulations exempting severance pay and supplemental pay

arrangements from the ERISA definition of a pension plan. We be-

lieve employers should be encouraged to provide voluntary income

supplements from general corporate assets to employees in a vari-

ety of situations which are beneficial to employees. However,

the language of Section 102 should be modified to authorize the

Secretary of Labor to exclude severance and supplemental pay ar-

rangements from the scope of the ERISA definition of a welfare

plan as well. The suggested modification would provide DOL with

greater flexibility to develop regulations--with appropriate

safeguards--to exempt such payroll practices from all of ERISA's

reporting, disclosure and fiduciary provisions.

Alimony and Support Payments

Section 128 could well eliminate a source of current major

concern facing employers throughout the country. This section

would create an exception to Section 206(d) of ERISA and would

permit garnishments of pension benefits pursuant to a judgment,

decree or order "relating to child support, alimony payments, or

marital property rights pursuant to a State domestic relations

law." We commend the bill's authors for suggesting this excep-

tion in a manner which would have no effect on ERISA's preemption

provisions.
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Thus, ERIC supports Section 128 to the extent that it would

except from the anti-alienation provisions compliance by plan

sponsors with state court decrees pursuant to marital dissolution

proceedings ordering plans to pay benefits in pay status to

non-employee spouses. However, to make the exception workable

and to eliminate a substantial administrative burden on plan

sponsors and participants, Section 128 should be amended to deal

with the problem of benefits not currently in pay status.

Elapsed Time

We support the adoption of a provision similar to Section

129 of S. 209 authorizing the Secretary of Labor to prescribe by

regulation one or more systems of measuring service for purposes

of Sections 202, 203 and 204, which are based upon measurement of

the elapsed time of an employee's service. Codification of pre-

sent Department of Labor regulations would remove any remaining

doubt that ERISA permits the widely-utilized elapsed time method

of crediting service.

We are seriously concerned with the following provisions of

S. 209:

Misrepresentation;* ERISA and Securities Laws

Section 154 adds new section 515 to Title I of ERISA which

would prohibit certain forms of misrepresentation in connection

with employee benefit plans. In summary, ERIC opposes the

inclusion of proposed Section 515 into ERISA for the following
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reasons: 1) The immediate and pressing need for such a provision

is unclear; 2) Whatever gap In protection under ERISA may exist

for some employees between commencement of employment and plan

participation Is met by the protection of state common law fraud

theories and 3) Once an employee is a participant, ERISA

provides not only remedies-for breaches of fiduciary duty but

also through disclosure furnishes adequate protection for the

participant.

In addition to the unnecessary nature of this proposal, ERIC

members are greatly concerned that Section 515, if enacted, would

become a standard cause of action included in virtually every

ERISA claim as a device to inhibit the availability of summary

judgments or dismissals on motion in clearly nonmeritorious

cases. ERIC submits that Section 515 would: (1) result in subs-

tantially increased litigation costs to large employers; (2) con-

tribute significantly to the already congested dockets of the

Federal courts; and (3) provide a very rval disincentive to small

employers to establish and maintain pension plans.

As a result of the unanimous decision of the Supreme Court

in the Daniel case, there is a serious question as to the need or

desirability of Section 154. We believe that the detailed provi-

sions of ERISA through existing remedial language provide a broad

and comprehensive tool to handle abuses.

Moreover, it should be noted that the fact situation which

gave rise to the Daniel litigation would have been easily taken

care of by the break-in service rules of ERISA. The specific
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ERISA rules in this area and on funding, eligibility, vesting and

fiduciary matters, not only provide adequate protection to par-

ticipants, but also give guidance to fiduciaries and others who

must work with the plan. Thus, providing a new remedy for an ag-

grieved employee--which could take years in the courts at a great

cost to all parties in lieu of specific, easily understood re-

quirements, including claims procedures--does a disservice to em-

ployees and employers alike.

Preemption

Section 155(1) adds language to ERISA Section 514(b)(2)(B)

clarifying that state laws which regulate the content of group

insurance provisions under plans covered by ERISA are preempted

by ERISA. Generally, ERIC supports the provision as a desirable

step in the direction of strengthening ERISA preemption provi-

sions.

However, ERIC does not support Section 155(2) which would

create an exception to ERISA's broad preemption of certain state

laws which require an employer to directly or indirectly provide

health care benefits or services to employees and their depen-

dents. We submit that this proposal would narrow the scope of

ERISA preemption and open the door to multiple and potentially

conflicting state laws that ERISA was intended to exempt.

The ERISA legislative history clearly indicates that ERISA's

preemption provisions are intended to eliminate the threat of

conflicting or inconsistent state and local regulation of

employee benefit plans and to avoid opening the door to multiple
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and potentially conflicting state laws. We submit that state

laws such as those that would be permitted under Section 155(2)

is what Congress had in mind when it enacted Section 514.

Accordingly, ERIC suggests that Section 155(2) would sig-

nificantly weaken ERISA's preemption provisions and strongly

urges that the provision be deleted from the bill.

Employee Benefits Commission

ERIC strongly urges deferral of the proposal to consolidate

in a new Employee Benefits Commission all responsibility for ad-

ministering ERISA Titles I and IV ard certain sections of the

Internal Revenue Code. The proposal should be deferred until

there .as been a reasonable opportunity to assess the operation

of the Administration's Reorganization Plan No. 4 and until the

Administration's recommendations on the reorganization plan are

submitted to Congress next year.

The principal multiple jurisdiction problems arose immedi-

ately after passage of ERISA and, in large part, were associated

with the creation of new offices within the Labor and Treasury

Departments and the implementation of entirely new legislation.

These problems have been largely resolved, and the multiple ju-

risdiction matter is not now of major concern. While efforts to

streamline ERISA enforcement and to achieve a centralized policy

on retirement goals are laudable, the creation of a new agency at

this time could have the opposite effect of resurrecting many of

the start-up and transfer of responsibility problems which wore

the source of many of the complaints which generated this

proposal.
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Joint and Survivor Provisions

ERIC strongly objects to the proposal to amend significant-

ly, in effect, ERISA's vesting rules and to require retirement

plans which provide annuity options to provide, in effect, life

insurance for all who are more than fifty percent vested. This

proposal would increase plan costs, might lead to reduced

benefits, would conflict with existing lif# insurance programs

and would affect funding requirements.

With regard to pension plans, the proposed additional joint

and survivor protection is mainly a substitute for existing death

benefit coverage. Death benefits are far more common in employee

benefit programs than retirement benefits, and for sound techni-

cal and conceptual reasons the general practice Is to use pension

plans to provide retirement benefits and group life insurance

plans to provide death benefits. Federal encouragement of new

death benefits in a retirement plan along the lines of Section

127 will generally not create a net increase In death benefits,

but only a jostling of existing death benefit arrangements, which

will be adjusted to make room for a new, more complex mandated

benefit which must be described and made available to plan par-

ticipants.

With regard to profit-sharing plans, this proposal will not

result in new death benefits since profit-sharing plans already

widely provide full vesting at death. What the proposal does Is

to require that the death benefit be paid to the spouse, whether

that is what the participant wants--or even what the spouse

wants.

We appreciate the opportunity to appear.
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Supplementary Statement

of
The ERISA Industry Committee (ERIC)

INTRODUCTION

The ERISA Industry Committee (ERIC) is an association of

100 major employers concerned with employee benefit issues.

Its members include half of the nation's fifty largest indus-

trial companies and represent a cross-section of the nation's

largest retailers, utilities, banks and insurers.

ERIC believes that major substantive amendments of ERISA

should be deferred. Many of the provisions before the Subcom-

mittee would unwisely and unnecessarily expand ERISA, require

amendments of plan documents, and otherwise add new burdens and

costs for plans and their sponsors. This could only lead to

additional plan terminations, serve to fuel inflation, and

frustrate the objective of fostering and encouraging the estab-

lishment and maintenance of private plans.

Other provisions before the Subcommittee are designed to

make technical improvements to simplify ERISA and reduce admin-

istrative costs. With appropriate modifications, ERIC would

support the expeditious enactment of a bill restricted to these

kinds of improvements.

56-943 0 - 80 - pt.1 - 22
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On April 3, 1979, ERIC presented testimony to the Subcom-

mittee on sections 201-05 of S. 209 and other tax issues.

ERIC's position with regard to the matters considered in that

testimony is unchanged. Those matters are not treated again in

this statement.

On February 7, 1979, ERIC testified before the Senate Com-

mittee on Labor and Human Resources (the "Labor Committee") on

S. 209 and supplemented that testimony with comments filed on

March 23, 1979. On November 7, 1979, ERIC presented testimony

to the Labor Committee on S. 1089, and, on December 4, 1979,

ERIC again testified before the Subcommittee on S. 209 and

S. 1089.

This statement supplements ERIC's prior testimony. For

convenience, it generally follows the order of S. 209 as de-

scribed in the Labor Committee's November, 1979, Summary and

Analysis of Consideration (hereinafter the "Committee Print"),

and, unless otherwise indicated, parenthetical references in

headings are to sections of S. 209. The matters discussed

herein are not necessarily considered in the order of impor-

tance to ERIC.

For the sake of brevity, the statement is summary and does

not deal with every provision of the bills before the Subcom-

mittee. ERIC would welcome the opportunity to amplify this

statement through additional submissions, to confer with

members of the Subcommittee and staff, and generally to make

the experience of ERIC's members and counsel available to the

Subcommittee.



333

I. Severance Pay and Supplemental Pay Arrangements (S 102)

Severance pay, supplemental pay, and similar payroll prac-

tices are beneficial to employees, and employers should be

encouraged to provide discretionary income supplements from

general corporate assets in a variety of situations. Thus,

ERIC generally supports section 102(5). However, the Secretary

of Labor's authority should be expanded to cover all ERISA re-

quirements, including those applicable to welfare plans.

Rather than amending ERISA's definitions, a provision permit-

ting the Secretary to exempt such arrangements by regulation

should be included in ERISA section 4(b).

II. Reporting and Disclosure (SS 111-16 of S. 209 and

ss 1-5 of S. 1089)

ERIC generally supports simplification of reporting and

disclosure requirements and, accordingly, generally supports

the thrust of these proposals.

A. Benefit Statements. The approach regarding benefit

statements in section 111 of S. 209 is more appropriate than

that of the regulations proposed by the Labor Department on

February 9, 1979. ERIC hopes, however, that the final regula-

tions will eliminate the need for legislation.

B. Pension Plan Reports.- ERIC endorses section 112 of

S. 209 which would permit greater flexibility in simplifying

pension plan reporting requirements.

C. Summary Annual Reports. ERIC also supports section 113

of S. 209 and section 3 of S. 1089 which would eliminate the
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summary annual report. It is not useful to participants, and

its preparation and distribution is costly. ERIC prefers sec-

tion 113 of S. 209 to section 3 of S. 1089 for the reasons

stated in its November 7, 1979, testimony before the Labor Com-

mittee.

D. Master Trusts. In order to facilitate more efficient

administration of plans without reducing ERISA protections,

ERIC suggests that ERISA section 103 should be amended to re-

verse the Labor Department requirement that plans of related

employers which invest through a single master trust allocate

on Forms 5500 assets of the master trust to each individual

plan. See, e.g., 1978 Instructions for Form 5500, item 13,

p. 5; 29 CFR S 2520.103-5(c)(2)(ii).

The required allocation is contrary to generally accepted

accounting principles, misleading to plan participants, expen-

sive and unnecessary. Each participating plan should be able

to report its undivided interest in the master trust, accompan-

ied by the trust's full financial statement, as is permitted

for common or collective trusts which commingle the assets of

plans of unrelated employers. See, e.g., Instructions, supra;

29 CFR SS 2520.103-3, -5, and -9. Section 3202 of H.R. 6053

would accomplish this result.

III. Employee Transfers (S 121)

This proposal would facilitate reciprocity arrangements

between multiemployer plans. The Committee Print noted at 20
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that proposed Treasury regulations would significantly inhibit

long established practices connected with the transfer of pen-

sion rights attributable to employees not covered by multi-

employer plans but moving from company to company within an

affiliated group. The Committee Print further noted that an

amendment to ameliorate the disruptive effect of such regula-

tions was not proposed because the regulations were not then

final. Final regulations have been issued without curing the

problem, and ERIC strongly urges the Subcommittee to deal with

the problem so that such practices may continue.

IV. Workers' Compensation Offsets (S 126)

ERIC strongly opposes prohibiting the reduction of pension

benefits by the amount of workers' compensation awards. Plans

have been designed with the knowledge that such offsets have

been permitted. There is no reason now to permit very costly

duplication of benefits or to require costly amendments to

those plans which prohibit such duplication.

The Service, in regulations issued before ERISA and repub-

lished thereafter, has long permitted pension benefits to be

reduced by amounts which the beneficiary receives under state

workers' compensation laws or other state or federal disability

programs. See, Treasury Regulation section 1.411(a)-4(a)l Rev.

Rul. 68-243, 1968-1 C.B. 157. See also, Rev. Rul. 78-178,

1978-1 C.B. 117; 4 Larson, Workmen's Compensation Law 55 97.00,

97.51. Recent litigation, relying on the prohibitions on for-
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features of vested benefits in ERISA section 203 and Code sec-

tion 411, has brought this practice into question.

The Labor Committee viewed pensions as deferred compensa-

tion and workers' compensation Awards as compensation for dis-

ability. Committee Print at 26. That Committee apparently

would permit payments from disability plans to be offset by

workers' compensation but prohibit offsets to accelerated or

augmented payments from pension plans. ERIC questions these

premises. Many plans accelerate vesting and payment of pension

benefits on disability, and payments from such plans are ex-

cludable from income under Code section 105 as amounts received

for personal injuries or sickness. See, Wood v. U.S., 590 F.2d

321 (9th Cir. 1979); Masterson v. U.S., No. 78C2438 (N.D. Ill.

Oct. 31, 1979). Thus, pension benefits and workers' compensa-

tion have the same purposes. Furthermore, dollars derived from

benefits are fungible, and there should be no difference

whether such amounts are paid from a separate plan or from the

employer's retirement plan.

Regardless of the philosophical distinctions, if pension

benefit offsets for workers' compensation, Social Security, or

similar disability programs are not permitted, a disabled

worker may receive far greater income, much of it tax-free,

than he did while working. Indeed, in a typical case a dis-

abled employee with 30 years of service could receive, from

workers' compensation, Social Security, and his pension, more

than 150% of his prior take home pay. See, "Compensation
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Systems Available to Disabled Persons in the United States",

Report of the Research Subcommittee of the Disability Insurance

Committee of the Health Insurance Association of America, Dec.,

1979. Obviously, this frustrates the purpose of both disabil-

ity and pension programs and can only lead to abuse.

For this reason, in 1965, Congress enacted 42 U.S.C.

S 424a, which provides that Social Security disability benefits

must be offset by workers' compensation benefits to the extent

that the combined Social Security and workers' compensation

benefits exceed 80% of the employee's previous average monthly

earnings.

Accordingly, ERIC opposes the proposal to prohibit the off-

set of workers' compensation benefits from pension benefits.

Instead, the bill should be amended to permit specifically the

continued reduction of pension and disability benefits for

amounts received by a disabled employee from workers' compen-

sation or similar disability programs. However, after such

payments are in pay status, they should not be reduced because

of increases in Social Security disability benefits.

V. Joint and Survivor Provisions (S 127)

ERIC supports provisions permitting plans to provide op-

tional benefits in a form other than a qualified joint and

survivor annuity, simplifying the required notice to partici-

pants, and effectively exempting defined contribution plans

from the joint and survivor requirements. However, ERIC
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strongly objects to provisions which, in effect, amend signif-

icantly ERISA's vesting rules and which require retirement

plans which provide annuity options to pay benefits to sur-

vivors of participants who are more than fifty percent vested

at death. This would require virtually all defined benefit

plans to bear the burden of costly plan amendments, would in-

crease plan costs, might lead to reduced benefits, would

conflict with existing life insurance programs, and would

affect funding requirements.

More specifically, ERIC supports the recognition that plan

participants and beneficiaries are not necessarily served by

requiring all plans which have annuity options to provide joint

and survivor annuities as the normal form of benefit. Exper-

ience, both before and after ERISA, has shown that, for person-

al, tax planning, or, other reasons, employees overwhelmingly

elect benefit payments in forms other than joint and survivor

annuities. Thus, defined benefit plans should be explicitly

permitted to offer, as the normal form of benefit, annuity

payments other than joint and survivor annuities, such as

guaranteed term annuities, single life annuities, or other

installment payments.

ERIC also supports eliminating repeated notices or computa-

tions of joint and survivor benefits if the summary plan de-

scription incorporates an explanation of the benefit and the

participant's attention is directed to it. This would greatly

simplify compliance and reduce administrative costs.
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In addition, ERIC supports the proposal's implied exception

from the joint and survivor provisions for plans, principally

defined contribution plans, which vest a participant's accrued

benefits at death, but the proposal should be strengthened by

exempting them explicitly and entirely from ERISA section 203

and Code section 401(a)(11). There is no reason to subject

these plans to the administrative burdens of the joint and

survivor provisions. i

ERIC strongly opposes the proposed expansion of the pre-

retirement survivor annuity requirement. Defined benefit plans

are designed to pay retirement benefits and traditionally for-

feit even vested benefits on death. See, e.g., ERISA section

203(a)(3)(A) and Code section 411(a)(3)(A). A plan's funding

assumptions contemplate participant mortality. A requirement

that benefits be paid to the survivor of every participant who

achieves a certain level of vesting would occasion a major

change in a plan's purpose and funding assumptions.

Furthermore, the benefit of the provision to employees

would be far outweighed by the administrative burdens to the

plan. As a practical matter, the amount of benefit accrued at

the point of early death of a participant would be small, and

the reduction for a survivor annuity would, in many cases, make

any benefit miniscule. Moreover, payment would be deferred

until the participant would have reached early retirement age.

Thus, in many cases, the survivor would receive no benefit for

many years after the participant's death. The recordkeeping
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necessary to account for small benefits and the identities and

locations of survivors who may move and/or remarry during the

period between a participant's death and his early retirement

date would be significant and completely out of proportion with

the amount of benefits eventually paid to a survivor.

The new requirement would also be difficult to explain to

spouses, who would not comprehend why they must wait for bene-

fits occasioned by a participant's death, particularly when

their immediate needs may be great. A 35 year old widow would

take little comfort from a retirement annuity to be paid 20 or

more years in the future, particularly if she has children to

support. The disillusionment would be even greater if she knew

that employer provided life insurance was curtailed to affect

the added cost of the federally mandated program.

ERIC members are concerned about their employees' depen-

dents and believe that survivor protection is most effectively

and efficiently provided through group term life insurance or

other death benefit programs, not by mandating a redesign of

pension programs. Death benefits are the most common type of

employee benefit, and for sound technical and conceptual

reasons the general practice is to use pension plans to provide

retirement benefits and group life insurance plans to provide

death benefits. Pension plan resources are more appropriately

allocated to benefits other than death benefits, such as larger

retirement benefits, more liberal provisions for earlier re-

tirement, more liberal vesting, and post-retirement increases
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to compensate for inflation. Thus, ERIC strongly objects to

expanding pre-retirement survivor benefits.

VI. Court Orders for Alimony and Support (S 128)

ERIC supports the provision which clarifies, without weak-

ening ERISA's preemption provisions, that plans should comply

with state court domestic relations decrees relating to child

support, alimony, or settlement of marital rights which order

benefits paid to a participant's former spouse. However, to

eliminate a substantial administrative burden on plans and par-

ticipants, problems presented by benefits not currently in pay

status should also be resolved.

The following example illustrates problems presented to

plans by benefits not in pay status: John and Mary Doe, both

age 25, reside in California; in 1975, John became an employee

of Widget Corp., sponsor of a final average salary pension plan

with ten-year cliff vesting; in 1980, John and Mary are di-

vorced, and Widget's plan administrator receives an order

establishing Mary's community property interest in any benefits

ultimately payable to John attributable to employment during

the marriage in 1985, Mary moves to Michigan and remarries but

fails to notify the plan administrator; in 2015, John receives

benefits from Widget's plan.

First, it would be impossible for a court In 1980 to estab-

lish intelligently or equitably the amount or percentage of

benefits payable to Mary in the year 2015 because there Is no

current benefit established and the amount of John's benefit
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depends on future employment and salary. Second, Widget's plan

administrator would be in the untenable position of trying to

comply with an order directing payment to an individual who had

moved and changed her name and address thirty years before

benefits became payable. Similar problems could arise with

older divorcees who work beyond normal retirement age, partic-

ipants who die before retirement age, etc. Section 3309 of

H.R. 6053 would deal with these problems.

VII. Elapsed Time (S 129)

ERIC supports codifying present Labor Department regula-

tions to remove any doubt that ERISA permits the widely-util-

ized elapsed time method of crediting service. However, ERIC

opposes the "aggregate test" proposed in the second sentence of

section 129. Who are "disadvantaged employees"? How would

determinations under an "aggregate test" be made in the absence

of the very hourly computations and records which the elapsed

time method is designed to eliminate? The present regulations

contain adequate safeguards to assure that employees whose ser-

vice is measured in terms of elapsed time are not disadvantaged

by the use of this method.

VIII. Funding of Future Benefits (S 131)

ERIC strongly opposes requiring that after 1980 a plan's

funding method take into account provisions of a plan which are

not yet effective. The proposal is directly contrary to re-

cently proposed Treasury regulation section 1.412(c)(3)-l de-
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fining the term *reasonable funding method* which prohibits

taking into account any provision of a plan which is not effec-

tive. The legislative proposal could significantly alter cus-

tomary collective bargaining practices, would accelerate the

cost of funding plans (and thus contribute to inflation), would

result in significant and unnecessary additional complexity,

and could, therefore, result in additional plan terminations.

The Committee Print at 31-32 describes the provision as if

it related solely to multiemployer plans. However, neither

that description nor the provision is so limited. Many single

employer plans are collectively bargained, and benefits typi-

cally are phased in over several years. The commencement date

of increased benefits is frequently as important as (or more

important than) the amount of the increase. The proposal would

negate any advantage of deferring increased benefits to future

years and would therefore make bargaining more difficult.

Furthermore, the proposal would engender controversy and

further complexity. Thus, the proposal would require regula-

tions to establish "appropriate" adjustments to funding stan-

dard accounts in the event a provision never became effective.

This would add further complexity to funding standard accounts.

Finally, we note that the proposal would deem any provision

"adopted but contingent on a .future event" as not effective

prior to the occurrence of the event. This provision, although

necessary, would be difficult to apply. More specifically, it

would exempt contingent provisions from immediate funding re-

quirements, but what contingencies are contemplated? Future
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benefit increases customarily might be made contingent on some

event, even though it was virtually certain that the event

would occur. Thus, administering the proposal could be

difficult.

IX. Impact of Inflation on Retirement Benefits (S 152)

ERIC strongly opposes any authorization of a Labor Depart-

ment study of mandatory cost-of-living adjustments to private

plan benefits. The effects of inflation cannot be isolated

from a consideration of related issues, such as a standard of

"adequate" retirement income, the role of Social Security and

other government programs, their relationship to private pen-

sion plans, the mechanisms for funding future benefits, and the

effect of indexed benefits on inflation, capital formation, and

economic growth.

The 1979 Advisory Council on Social Security has studied

the retirement income goals for Social Security and private

plans and the impact of inflation. It expressed particular

concern about "the updating of (private) pension benefits to

take account of inflation after retirement", but concluded

that:

While it is theoretically simple for private
pension plans to adjust their benefits for
inflation, there is no way in which private
pensions can fund benefits that are indexed
against an inflation rate of an indefinite
amount. . . . Moreover, even providing pro-
tection against a definite and limited in-
flation rate is very expensive. Reports of
the 1979 Advisory Council on Social Security
at 198-200 (Dec. 7, 1979).
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The Advisory Council referred its findings to the Presi-

dent's Commission on Pension Policy, which is charged with re-

commending a national retirement policy and which is studying

the respective roles of Social Security, private plans, and

savings in providing adequate benefits and their effects on

private capital formation and economic growth. It has held

hearings on the Adequacy of Retirement Income in an Inflation-

ary Era.

In addition, Congress in 1977 created a National Commission

on Social Security which will file its report on January 11,

1980, on the adequacy of retirement income provided by public

and private plans, including the need for, and financial impact

of, an inflation index for the elderly.

Accordingly, any additional Labor Department study would

duplicate the work of these bodies, would be completed signifi-

cantly after their reports have been made, and would unneces-

sarily dissipate resources.

X. Misrepresentation (5 154)

ERIC strongly opposes the proposed misrepresentation pro-

visions. They would largely duplicate more specific ERISA

provisions, would inhibit communications regarding plans, and

may very well stimulate vexatious and costly litigation. The

proposal is neither needed nor desirable.

The detailed provisions of ERISA, including existing reme-

dies, provide a broad and comprehensive deterent to abuse.
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Even the Committee Print at 41-43 recognizes that participants

are protected by ERISA.-/

Nonetheless, ERIC is concerned that the proposal is broadly

drawn, and the Committee Print at 42 indicates that it is

"intended to be interpreted in a relatively broad fashion".

Even the Labor Department has experienced difficulties in

establishing standards for clearly expressing complex plan

information in language which is reasonably "accurate and

comprehensive", yet "calculated to be understood by the average

participant", as required by ERISA section 102.!!/ If the

proposal were adopted, employers might attempt to protect

themselves by rigidly restricting employees from answering

questions regarding plan provisions. Employee communications

could be significantly inhibited, and ERISA's policy of foster-

ing development of concise and simple explanations could be

frustrated.

The new provisions apparently would apply principally if a

new employee who is not a participant was not given proper plan

documents and requested specific information from a plan offi-

*-/ The Committe Print also indicates that ERISA's specific
provisions would take precedence over the new misrepresentation
provisions, although this is not clear in section 154 itself.

For example, ihe requirement that plans distribute
summary plan escr ptions was deferred repeatedly. See, e..,
40 Fed. Reg. 14268 (March 15, 1977). In addition, reg-ula-
tions proposed on July 29, 1976, would have required summary
annual reports "which could not be readily understood by many
participants and beneficiaries" and were withdrawn and repro-
posed on August 25, 1978, and finally-again modified and
adopted on April 3, 1979. 44 Fed. Reg. 19400-01 (April 3,
1979).
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cial who knowingly or negligently provided false information.

Most employers routinely furnish summary plan descriptions to

new permanent employees. If these documents sufficiently

inform participants, they should also be sufficient for new

employees. Furthermore, such employees may be protected by

state common law. Thus, ERIC questions the justification for

the proposal.

Moreover, despite the Committee Print's note at 44 that

attorneys fees could be awarded in the case of clearly spurious

litigation, counts of misrepresentation would be included in

many suits and would generally foreclose the possibility of

summary judgment because of the factual nature of the allega-

tions. Unnecessary and protracted litigation would almost

certainly result, exacerbating the existing congestion in fed-

eral court dockets and providing another very real disincentive

to small employers to establish and maintain pension plans.

XI. Preemption (S 155)

ERIC generally supports clarifying that ERISA preempts

state laws which regulate the content of group insurance poli-

cies sold to plans. ERIC strongly opposes permitting states to

impose non-uniform requirements on welfare plans covered by

ERISA. These proposals would be unduly burdensome for multi-

state employers and contrary to ERISA's well-conceived pre-

emption policy.

Proposed new ERISA section 514(b)(5) would permit the pro-

liferation of potentially conflicting or non-uniform state

56-943 0 - 80 - pt.1 - 23
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health care statutes. It may be impossible to comply with the

laws of neighboring states where employees work in one state

and reside in another. The problems would be exacerbated if

the employer were headquartered in a third state and contracted

with an insurer in a fourth state, each of which had different

requirements. Some employers would have to contend with the

laws of all fifty states.

The Committee Print at 48 recognized that compliance with

varying state health care requirements will result in increased

administrative costs and, at least in some cases, a lowering of

overall benefits in plans which now exceed the minimum benefits

states may require. The possible value to employees does not

outweigh these burdens. Finally, the administration of any

such state laws would be difficult, if not impossible, because

reporting and disclosure, fiduciary standards, and enforcement

provisions would continue to be preempted by ERISA.

The proposal also would allow states to require conversion

or continuation rights under group health plans. The Committee

Print at 46-47 distinguishes such provisions from the preempted

imposition of particular insurance coverages by describing them

as not unduly disruptive of ERISA's general policy of preemp-

tion. ERIC disagrees.

There are now more than a dozen non-uniform state health

conversion or continuation laws. The variations will confuse

employees (and perhaps plan administrators) and create needless

administrative expense and, possibly, litigation. Insurance

companies would have to assure that policies meet all of the
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various (and possibly conflicting) state provisions. Conver-

sion and continuation privileges are expensive, and employers

and employees often may wish to use "benefit" dollars for dif-

ferent types of employee benefits.

Accordingly, ERISA should clearly preempt any state insur-

ance law which mandates the inclusion of any specific provision

related to welfare or health plan benefits, whether during or

after employment, and whether or not provided through insurance.

XII. Deductions for Contributions to Foreign Retirement Plans

ERIC urges that the Code treatment of retirement plans

maintained for nonresident aliens be conformed to the existing

ERISA exemption. Deductions for contributions to plans main-

tained by United States persons for nonresident aliens shoulW

not depend on whether the plans meet ERISA standards. Plans

"maintained outside the United States primarily for the benefit

of persons substantially all of whom are nonresident aliens"

are exempt by section 4(b)(4) of ERISA from all requirements of

Title I of ERISA.

The Service currently requires that Forms 5500 be filed

with regard to foreign plans if a deduction is claimed for

contributions to them, and has taken the position in private

letter ruling 7904042 that U.S. employers may deduct contribu-

tions to a foreign plan only if the plan is a fully qualified

plan, i.e., it complies with all of the amendments to the Code

made by ERISA, or if the very limited exceptions in Code sec-

tion 404(a)(4) or (5) or ERISA section 1022(j) apply. In addi-
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tion, in view of private letter ruling 7904042, it is likely

that the Service will literally apply the Code to the end that

the income from trusts which are a part of nonqualified foreign

plans could be taxed to the employer under Code section 679.

The ERISA Conference Report suggests that the Code was not

amended to exempt foreign plans because "such plans would have

no need to seek tax deferral qualification". H.R. Rep.

93-1280, 93d Cong., 2d Sess. 291 (1974). This analysis is, at

best, incomplete; it ignores the deduction and taxation of in-

come problems and the fact that foreign plans often cannot

comply with the ERISA requirements.

Obviously, when Title II of ERISA added the ERISA require-

ments to the Code, the requirements of section 404(a) became

much more extensive, exacerbating the problems associated with

imposing U.S. standards on foreign plans maintained for nonres-

ident aliens. For example, in Canada, the employee must be

given the option to elect a joint and survivor annuity; under

Code section 401(a)(11), as added by ERISA, the employee must

be given the joint and survivor annuity unless he elects other-

wise. Thus, it is impossible to comply with both laws. As a

further example, technical advice memorandum 7839005 deals with

the practice in Germany of funding plans through reserve ac-

counts, rather than trusts, which are uniquely a concept of

English common law, unrecognized in Germany and many other

countries. Similarly, Jamaican authorities have objected to

plans which incorporate provisions required by ERISA. Problems
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have also arisen under the laws of other countries which

conflict with ERISA.

ERIC strongly urges the adoption of a provision similar to

section 4705 of H.R. 6053 to assure that contributions to for-

eign plans maintained primarily for the benefit of nonresident

aliens are deductible and that the income from such plans is

not taxed to U.S. employers.

XIII. Lump Sum Distributions

Code section 402(e)(4)(H) should be amended to clarify that

participation in predecessor plans or other plans of related

employers can be counted toward the eligibility requirement for

lump sum distributions, provided that the employee's years of

service under those plans are taken into account in computing

his benefit under the plan making the distribution. Regula-

tions proposed in 1975 have yet to be finalized. Private

letter rulings hold that an employee must have been a partici-

-pant in the plan making the distribution for five taxable

years; participation in a plan which was merged into the plan

making the distribution or in a related plan is not suffi-

cient.

Similarly, determining the fraction of a distribution which

is capital gain and the fraction which is ordinary income under

Code section 402(a)(2) depends on the number of calendar years

of "active participation" of an employee before Jnauary 1,

1974. It is also unclear whether Otackingm is permitted for
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purposes of this calculation. Section 4701 of H.R. 6053 would

properly resolve these issues.

XIV. Actuarial Assumptions

Rev. Rul. 79-90, 1979-11 I.R.B. 8, requires that the actu-

arial assumptions used to determine optional benefits be expli-

citly stated or referenced in plan documents. Possibly more

important, an as yet unpublished rule would make a change in

the assumptions stated in the plan documents subject to the

anti-cutback rule in Code section 411(d)(6).

Defined benefit plans promise a participant a benefit

expressed in a certain form, generally an annuity. This

"normal" benefit must, under the Service's regulations, be

"determinable" throughout a participant's employment.

To meet the individual needs of participants, plans fre-

quently provide participants an election to receive benefits in

other forms, such as lump sum distributions, single or joint

life annuities, or guaranteed annuities. The amount of any

optional form of benefit is determined by applying actuarial

assumptions to the "normal" form of benefit accrued for any

participant under the plan.

If the actuarial assumptions used are not reflective of

current interest or mortality factors, the optional benefit may

be worth significantly more or less than the normal form of

benefit. Thus, for example, a participant may find that he

could elect a lump sum distribution rather than the normal form

of benefit provided by a plan and, if the plan used obsolete
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actuarial assumptions, purchase a more generous annuity from an

insurance company. On the other hand, he may find that he re-

ceives significantly less in the form of the lump sum distribu-

tion than a similarly situated participant who elects the

normal annuity.

Plans are funded on the assumption that all participants

will elect the normal form of benefit or a benefit which is

economically and actuarially equivalent to the normal form.

The use of obsolete actuarial assumptions results in funding

discrepancies and causes disparity in treatment among partici-

pants.

Accordingly, plans have always been allowed the flexibility

to adjust actuarial assumptions as the applicable interest

rates or mortality experience change. Many large plans use

mortality and interest assumptions which are specifically

tailored to reflect the plan's own experience, rather than that

of specific banks, insurance companies, or the general popula-

tion. (Mortality assumptions can vary with the sexual or age

composition of a particular employer's work force.) Such prac-

tices should be encouraged rather than discouraged.

Enrolled actuaries are entrusted under ERISA with the re-

sponsibility of certifying a plan's funding requirements and

determining the actuarial assumptions used for purposes of

determining contributions. Section 4306 of H.R. 6035 would

reverse Rev. Rul. 79-90 and entrust the same actuaries with

certifying appropriate actuarial assumptions for use in deter-

mining optional forms of benefit.
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XV. Employee Benefits Commission (Title IV)

ERIC strongly urges deferral of the proposal to consolidate

in a new Employee Benefits Commission responsibility for admin-

istering ERISA Titles I and IV and various unspecified sections

of the Code. The proposal should be deferred at least until

there has been a reasonable opportunity to assess the operation

of the Administration's Reorganization Plan No. 4.

The principal multiple jurisdiction problems arose immedi-

ately after passage of ERISA and, in large part, were associ-

ated with the creation of new offices within the Labor and

Treasury Departments and the implementation of entirely new

legislation. These problems have been largely resolved, and

the multiple jurisdiction matter is not now of major concern.

Efforts to streamline ERISA enforcement are laudable, but the

creation of a new agency at this time would have the opposite

effect of resurrecting many of the start-up and transfer of

responsibility problems which were the source of many of the

complaints which generated this proposal./

XVI. Civil Enforcement by Treasury (S 6 of S. 1089)

ERIC has serious reservations about authorizing the Sec-

retary of the Treasury to bring civil actions to enforce

- An Employee Benefits Commission has been seriously urged
(post-ERISA) at least since May 1978. See, S. 3017. Yet, its
proponents are unable to designate the C-o0e provisions the Com-
mission would administer. This is but one of the many practi-
cal difficulties and resulting uncertainties which would be
engendered by the proposal and which its proponents gloss over
by deferring to the Executive Branch.
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compliance by a plan or a trust with the requirements of the

Code. It would represent a fundamental and very important

enlargement of the Internal Revenue Service's enforcement

authority. The Service has structured its audit and enforce-

ment procedures to settle or litigate matters in specialized

tax proceedings. It has neither the staff nor the expertise to

engage in civil enforcement litigation.

This proposal would duplicate in the Service authority pre-

sently vested by ERISA in the Labor Department. We see no ad-

vantage to such duplication. The purpose of the proposal is

far from clear. It is importantly related to fundamental ques-

tions of ERISA enforcemert and to Reorganization Plan No. 4.

Until there is more experience with the Reorganization Plan,

further legislation regarding the administration of ERISA is

premature.

In addition, the essential thrust of the proposal is

unclear. To take an extreme example, if a taxpayer adopted a

plan with very limited coverage which was not intended to be

tax qualified, could the Servfce through civil litigation re-

quire costly amendments necessary to obtain the unwanted tax

qualified status? We would think not, but the example, al-

though extreme, suggests the uncertainty presented by the

proposal and the difficulty of refining it.
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Senator MATSUNAGA. Our next panel of witnesses consists of Mr.
William J. Chadwick and Mr. Robert Midkiff, who I believe trav-
eled the longest distance to be with us today, from that heavenly
place called Hawaii.

We would be happy to hear from you.

STATEMENT OF WILLIAM J. CHADWICK, ESQ., PAUL, HASTINGS,
JANOFSKY & WALKER

Mr. CHADWICK. Thank you, Mr. Chairman.
My name is Bill Chadwick. I am with the Los Angeles law firm

of Paul, Hastings, Janofsky & Walker. On my right is Bob Midkiff,
who is the president of the American Trust Co. of Hawaii.

My firm represents both the American Trust Co. of Hawaii and
all of the profit-sharing plans in Hawaii who currently own one
parcel of employer real property, or real property leased back to
the company establishing a plan.

I also represent numerous plans in California in the same situa-
tion.

What we would like to do, in the time allotted to us this after-
noon, is have Mr. Midkiff talk about the economics of these ar-
rangements and the benefits of the plans and of the participants
and beneficiaries of the plans, and then I would like to precisely
state for the record what the existing rules are and what the
Department of Labor's existing procedures are with respect to deal-
ing with employer real property transactions.

Senator MATSUNAGA. Please proceed.
Mr. MIDKIFF. Thank you, Mr. Chairman.
I have submitted some prepared testimony which is rather de-

tailed. I will just concentrate, if I may, on the section relating to
economics at this point.

Senator MATSUNAGA. Please proceed.

STATEMENT OF ROBERT MIDKIFF, AMERICAN TRUST CO. OF
HAWAII, INC.

Mr. MIDKIFF. We are a custodial trust company. We do not offer
an investment service, but we do keep a time-weighted rate of
return on all of our clients' retirement plans. We have over 1,500
retirement plans.

The economics of investment in employer real property far
outweighs that of other forms of equity investment. Since 1952, I
have assisted in the conception of over 1,000 profit-sharing plans in
the State of Hawaii and I would just like to cover two of these to
make my points.

We are trustees of a profit-sharing plan of a very substantial
garment manufacturing firm with 116 employees. The fund is cur-
rently valued at $2.5 million and the assets are 80 percent invested
in six parcels of real property, two of them employer real property.

The corporate objective of the family stockholders of this compa-
ny is to provide an amount of at least $100,000 as retirement
distributions from the profit-sharing plan to each of the seam-
stresses at normal retirement age. On December 31, 1977, the
account balances of each seamstress who had worked there since
1963, when the plan was started, was $40,000.
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Last year, with rental income and market value appreciation
based on annual reappraisal by a qualified member of the Apprais-
al Institute, the value of these accounts rose to $50,000 or a 24-
percent gain from investment and appreciation. This $10,000
growth in the profit-sharing plan exceeded their take-home pay
last year.

The land under the plan of another garment manufacturing
company is owned by the profit-sharing plan. The building itself is
owned by the company. The annual return to the employees in this
plan, based on rental income and reappraisal, has exceeded 12
percent per year since purchase.

Out of 160 employees in this plan, 150 voluntarily contribute 6
percent of their pay in order to benefit from the 12 percent net tax-
free return to their voluntarily contribution account.

As may be expected, the morale of these employees is extremely
high. Productivity is tremendous, and company profits climb each
year.

We did apply to the Department of Labor for an exemption for
the profit-sharing plan's retention of this property. The Depart-
ment instructed us to withdraw it and reapply some time in 1984.

At this point we are uncertain whether the plan will continue to
own the property after 1984 or whether the Department of Labor
will force the plan to divest itself of the property. This uncertainty
has prevented the company from enlarging the building and in-
creasing the value of the plan's assets and the property.

One more example. In another situation, the employees of a
small, commercial printing plant were able to finance the purchase
of their company prior to ERISA through the profit sharing plan.
This plan brought the company's building through a mortgage note
to the plan.

The company pays 12 percent per year as lease rent to the plan
and this rent, together with company profit-sharing contributions
and employee contributions is amortizing the loans to purchase the
company. There are 25 employee stockholders who share in profits
as well as the benefits from real estate investment in their own
company building.

Thank you, Mr. Chairman.
Mr. CHADWICK. Mr. Chairman, I have a summary of my com-

ments and a detailed statement, both of which I would like insert-
ed into the record.

Because of the statements made by the Department of Labor
earlier this afternoon, I would like to deviate from my prepared
remarks and explain for the record exactly how the prohibited
transaction rules apply to employer real property transactions and
how the Department of Labor has exercised its authority to corsid-
er administrative exemptions from the prohibitions and to inter-
pret the statute in the context of advisory opinions.

Senator MATSUNAGA. Without objection, your prepared state-
ment will appear in the record, and you may proceed.

Mr. CHADWICK. The rules are rather complex, but to simplify
them a bit, let me start by saying that section 407 of ERISA
provides that no employee pension benefit plan, whether a defined
benefit plan or defined contribution plan, such as a profit-sharing
plan, can acquire or hold any employer real property and employer
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real property is real property owned by the plan and leased to the
employer maintaining the plan.

No plan can acquire or hold any employer real property other
than qualifying employer real property.

With respect to defined benefit plans, those plans may acquire
and hold qualifying employer real property, provided that the fair
market value of the employer real property does not exceed 10
percent to the fair market value of the plan's assets.

With respect to defined contribution plans, technically referred
to as eligible individual account plans, those plans are not subject
tj the 10-percent limitation. However, they can still only hold
qualifying employer real property.

Qualifying employer real property is a term of art. It is a statu-
torily defined term. It means a substantial number of geographical-
ly dispersed parcels of employer real property provided that those
parcels are suitable or adaptable without excessive cost for more
than one use.

The Labor Department has interpreted that definition as pre-
cluding a profit-sharing plan from acquiring or holding one parcel
of employer real property because, according to the Department of
Labor, by definition, one parcel of employer real property does not
satisfy what is commonly referred to as the plurality requirement
or the multiple parcel requirement.

With that as a background, I would like to focus on two fact
situations: One, the situation in which prior to ERISA, or more
specifically, prior to July 1, 1974, a plan acquired a parcel of real
property and leased it to the employer, maintaining the plan.

In that case, the acquisition and holding of that real property, or
the continued leasing of that real property t the employer main-
taining the plan, may be permissible until June 30, 1984, under a
transitional rule contained in section 414(cX2) of ERISA.

However, if you go to the Labor Department and ask them
whether a transaction is, in fact, covered by that transitional rule,
the Labor Department will tell you that they will not rule on that
issue because such a determination is inherently factual in nature.

That leaves counsel in the position of also not being able to rule
for the same reason. The Labor Department has said it is factual.
How can counsel go back to the client and give a legal opinion that
the holding would be permissible until June 30, 1984?

Therefore, clients have applied for exemptions from the applica-
ble prohibitions pursuant to the Labor Department's administra-
tive exemption procedure.

What the Labor Department tells you is, since the transitional
rule may be available, it is premature to grant, or consider, an
exemption and therefore the applicant should withdraw the exemp-
tion request. However, again, the Labor Department. will not tell
you whether, in fact, the transaction is covered by the transitional
rule.

This puts the client in an impossible situation. The client has to
either dispose of the property immediately or decide that it will
assume the risk that the transaction is covered by the transitional
rule and therefore, hold on to the property and reapply for an
exemption some time in late 1983.



359

Of course, at that time, there is certainly no assurance that the
Department will favorably dispose of the applicant's exemption
request. In the interim if the client has to finance an improvement
on the property, a bank will not lend on the property if it feels that
the property may have to be disposed of prematurely. So the prop-
erty just sits there.

Tbe second situation, let's assume that a plan does not have any
employer real property but that it would like to acquire real prop-
erty and lease it back to the employer. The acquisition would be
prohibited in the absence of an exemption.

Now, if the property is available on the market, the plan may
decide that it will apply for an exemption without acquiring the
property first, but just apply for an exemption for a proposed
transaction.

However, there are no guidelines, so you cannot structure the
transaction, and there is certainly no assurance that the property
will be available on the market by the time the Labor Department
gets around to considering and disposing of the exemption request.

Certainly, the exemption process has been speeded up quite a bit
recently, but it still takes approximately 6 months at best, and it is
still a very expensive, very time-consuming process from the stand-
point of the client.

My final comment is that S. 1958 is more restrictive than the
existing statutory conditions. It is more protective of the interests
of participants and beneficiaries and of plans. We strongly support
it, because it does permit plans to hold a single parcel of real
property and lease it to the employer provided conditions are met
which safeguard the interests of participants and beneficiaries.

By the Labor Department's own admission, the conditions con-
tained in your bill, S. 1958, are the same conditions that the Labor
Department imposes when it gets around to dealing with exemp-
tion requests.

Thank you.
Senator MATSUNAGA. Thank you very much.
Because of the time limitation, I will dispense with the questions,

should subcommittee members have questions we will submit them
to you in writing.

[The prepared statements of Messrs. Chadwick and Medkiff
follow:]

TESTIMONY OF WILLIAM J. CHADWICK, ESQ., PAUL, HASTINGS, JANOFSKY &
WALKER, Los ANGELES, CALIF.

My name is William J. Chadwick. I am with the Los Angeles California law firm
of Paul, Hastings, Janofsky & Walker. Prior to rejoining Paul, Hastings, Janofsky &
Walker in March of 1977, I was involved in the administration and enforcement of
the Employee Retirement Income Security Act of 1974 (ERISA) on behalf of both
the Department of Labor, as the Administrator of Pension and Welfare Benefit
Programs, and the Department of the Treasury, as an Attorney-Advisor for Tax
Policy in the Office of the Tax Legislative Council.

My testimony this afternoon is in support of S. 1958, a bill to amend ERISA for
the purpose of facilitating the investment by certain employee pension benefit plans
in qualifying employer real property. S. 1958 would amend the prohibited transac-
tion restrictions contained in section 407 of ERISA to permit eligible individual
account plans to invest in qualifying employer real property provided certain condi-
tions are satisfied. The conditions are designed to protect the interests of such plans
and of their participants and beneficiaries and to protect the rights of such partici-
pants and beneficiaries.
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S. 1958 is both necessary and appropriate for a number of reasons. First, the
restrictions contained in section 40 of ERISA prohibit eligible individual account
plans from acquiring and holding a single parcel of employer real property. Second,
although section 408(a) vests the Secretary of Labor with authority to grant admin-
istrative exemptions from the applicable restrictions, the Department of Labor will
not consider an exemption application if the employer real property transaction is
arguably within the scope of section 414(c(2), the transitional provision relating to
employer real property leases. However, the Department of Labor will not issue an
advisory opinion with respect to whether a particular employer real property lease
is covered by the section 414(cX2) transitional provision. Third, the administrative
exemption process is both expensive and time-consuming. In addition, in the ab-
sence of guidance from the Department of Labor, it is difficult to structure employer
real property transactions to guarantee an administrative exemption. Fourth, the
conditions contained in S. 1958 parallel the conditions contained in the limited
number of administrative exemptions that the Department of Labor has proposed
and granted. Fifth, the conditions contained in S. 1958 insure that employer real
property transactions which satisfy the conditions are in the interest of eligible
individual account plans and of their participants and beneficiaries and protective
of the rights of such participants and beneficiaries.

1. SEC1iON 407 PROHIBITS AN ELIGIBLE INDIVIDUAL ACCOUNT PLAN FROM HOLDING A
SINGLE PARCEL OF EMPLOYER REAL PROPERTY

Section 407(a) of ERISA provides that an employee pension benefit plan may not
acquire or hold any employer real property which is not qualifying employer real
property. The term "employer real property" means real property (and related
personal property) which is leased to an employer of employees covered by the plan.

With respect to qualifying employer real property, a defined benefit plan may not
acquire any qualifying employer security or qualifying employer real property, if
immediately after such acquisition the aggregate fair market value of employer
securities and employer real property held by the plan exceeds 10 percent of the fair
market value of the assets of the plan. It is important to note that the 10 percent
limitation relates to aggregate employer securities and employer real property held
by the plan.

Section 407(b) of ERISA provides that the 10 percent limitation shall not apply to
any acquisition or holding of qualifying employer real property by an eligible
individual account plan. The term "qualifying employer real property" means par-
cels of employer real property: (1) if a substantial number of the parcels are
disbursed geographically; (2)if each parcel of real property and the improvements
thereon are suitable for more than one use; (3) even if all such real property is
leased to one lessee; and (4) if the acquisition and retention of such property
complies with the provisions contained in Part 4 of Title I of ERISA other than the
diversification rules contained in section 404 of ERISA and the otherwise applicable
prohibited transaction restrictions contained in section 406 of ERISA. According to
the Department of Labor, the definition of the term "qualifying employer real
property" precludes an eligible individual account plan from acquiring and holding
a single parcel of employer real property. A single parcel of employer real property
does not satisfy the plurality requirement.

11. DEPARTMENT OF LABOR WILL NOT CONSIDER AN EXEMPTION APPLICATION IF
TRANSITIONAL RELIEF MAY BE AVAILABLE

Section 408(a) of ERISA vests the Secretary of Labor with the authority to grant
administrative exemptions from the applicable prohibitions. Section 414(cX2) of
ERISA contains a transitional provision, until June 30, 1984, for a lease of property,
including employer real property, involving an employee pension benefit plan, in-
cluding an eligible individual account plan, and a party in interest, including the
employer maintaining the plan, provided certain conditions are satisfied.

Prior to the effective date of the prohibited transaction restrictions contained in
sections 406 and 407 of !RISA (i.e., January 1, 1975) numerous employee pension
benefit plans acquired and held employer real property. In most cases, the acquisi-
tion in holding arguably satisfies the conditions contained in section 414(cX2) of
ERISA. In order to continue holding employer real property after June 30, 1984,
some of these plans have applied for administrative exemptions from the applicable
prohibitions. However, the Department of Labor has decided, as a matter of policy,
that it will not consider an exemption request if the underlying transaction is
arguably within the scope of the transitional provision contained in section 414(cX2J
of ERISA. Thus, exemption applicants are required to withdraw their applications.
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In addition, the Department of Labor will not render an advisory opinion that the
underlying transaction is covered by the transitional provision. As a result, the
exemption applicant is faced with a difficult choice. The applicant can cause the
plan to dispose of the employer real property immediately or the applicant can
assume the risk that the underlying transaction is covered by the transitional
provision and shortly before the expiration of transitional relief reapply for an
administrative exemption.

Ill. ADMINISTRATIVE EXEMPTION PROCESS IS EXPENSIVE AND TIME CONSUMING
With respect to employer real property transactions that do not satisfy the

conditions contained in section 414(cX2j, the Department of Labor will consider
exemption applications. However, the exemption process is expensive and time
consuming. In addition, since the Department of Labor has not published substan-
tive exemption guidelines, it is difficult or impossible to determine whether a
particular employer real property transaction will be disposed of favorably by the
Department of Labor. The plan must participate in structuring a proposed transac-
tion without knowing whether the conditions it deemed necessary and appropriate
will be acceptable to the Department of Labor and then wait for the Department of
Labor to render a decision. Of course, in some cases, there is no certainty that the
property will still be available when the exemption request is disposed of by the
Department of Labor.

IV. S. 1958 CONTAINS CONDITIONS LIKE THE CONDITIONS IMPOSED BY THE
DEPARTMENT OF LABOR

S. 1958 would eliminate these problems by amending the definition of the term"qualifying employer real property" to permit eligible individual account plans to
acquire and hold a single parcel of employer real property. In effect, the proposed
amendment to section 407(dX4) of ERISA is a statutory administrative exemption
from the prohibited transaction restrictions. The conditions contained in the pro-
posed amendment closely parallel the conditions the Department of Labor has
imposed in the administrative exemptions it has granted.

Without discussing each of the conditions contained in the proposed amendment,
it is important to note a few of the conditions. First, the acquisition cost of the
employer real property cannot exceed 50 percent of plan assets. While this restric-
tion is appropriate, it is also more restrictive than the current statutory condition
applicable to plans holding multiple parcels of employer real property. Second, the
return to the plan pursuant to the leaso of the employer real property to the
employer maintaining the plan, must be at least as favorable to the plan as the
annual rate of return on such property would be if such property was leased to an
unrelated party. This condition is also more restrictive than the conditions applica-
ble to plans holding multiple parcels of employer real property. Third, in most
cases, lease rentals must be personally guaranteed by a party in interest with
respect to the plan. Fourth, in the event of default, in addition to the party in
interest guarantee, the plan may lease the property to another party or dispose of
the property. Fifth, the entire arrangement includes the involvement of an inde-pende nt fiduciary.

V. S. 1958 CONTAINS CONDITIONS DESIGNED TO PROTECT THE RIGHTS OF PLANS AND
PARTICIPANTS

The conditions contained in the proposed amendment to section 407(dX4) of
ERISA are more restrictive than the existing restrictions contained in the statute.
The only difference is that the proposed amendment would permit eligible individu-
al account plans to acquire and hold a single parcel of employer real property.
However, the applicable conditions more than compensate for any perceived in-
crease in risk to the plan.

I would like to thank the Committee for the opportunity to testify this afternoon.
I'll be pleased to answer any questions with respect to S. 1958. Thank you.

STATEMENT SUBMITTED BY ROBERT R. MIDKIFF, PRESIDENT, AMERICAN TRUST Co.

OF HAWAII, INC.

SUMMARY

I. Employer real property investments have out-performed other equity investments.
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I. The ERISA conference bill in requiring investment in several parcels and in
requiring geographical.diversity, denied investment in employer real property for
small profit sharing plans.

III. S. 1958 provides careful safeguards for investing in employer real property.
This statement is submitted in support of Senate Bill 1958 amending the Employ-

ee Retirement Income Security Act of 1974 for the purpose of facilitating the
investment by employee profit sharing plans in qualifying employer real property.
This statement is submitted on behalf of five profit sharing clients of American
Trust Company of Hawaii, Inc.

Since 1952, have assisted in the conception and birth of over 1,000 profit sharing
plans in the State of Hawaii. In the years prior to ERISA, many of our clients
invested in a single piece of real property, leasing it back to the employer to the
great benefit of the plan members. At the time of the passage of ERISA, five of out
retirement plan trusts owned employer real property with a lease-back to the
company. Four of these trusts own a single piece of employer real property. One of
the trusts own two parcels of employer real property: One on the island of Oahu
and one on the neighboring island of Kauai.

Under Section 408 of ERISA, each of these trusts will have to dispose of these
parcels of employer real property within ten years.

I would like to describe several successful profit sharing plans with employer real
property. We are trustees of the profit sharing plan of a very substantial garment
manufacturing firm with 116 employees. The fund is currently valued at $2.5
million, and the assets are 80 percent invested in six parcels of real property, two of
them employer real property.

A corporate objective of the family stockholders of this company is to provide an
amount of at least $100,000 as retirement distribution from the profit sharing plan
to each of the seamstresses at normal retirement age. On December 31, 1977, the
account balance of any seamstress who had worked there since 1963, when the plan
was started, was $40,000. Last year, with rental income and market value apprecia-
tion, based on annual reappraisal by a qualified member of the appraisal institute,
the value of these accounts rose to $50,000, for a 24 percent gain. This $10,000
growth in the profit sharing plan exceed their take-home pay last year.

The land under the plan of another garment manufacturing company is owned by
the profit sharing plan. The building itself is owned by the company. The annual
return to employees in this plan, based on rental income and reappraisal, has
exceeded 12 percent per year since purchase. Out of 160 employees in this plan, 150
voluntarily contribute 6 percent of their pay in order to benefit from the 12 percent
net tax-free return to their voluntary contribution account. As may be expected, the
morale of these employees is extremely high, productivity is tremendous, and com-
pany profits climb each year.

We have a plied to the Department of Labor for an exemption for the profit
sharing plan s retention of the property. The Department has instructed us to
withdraw the application and re-submit it immediately before the 10 year grace
period expires in 1984.

At this point we was uncertain whether the plan will continue to own the
property after 1984 or whether the Department of Labor will force the plan to
divest itself of the property. This uncertainty has prevented the company from
enlarging the building and increasing the value of the plan's assets in the property.

In another situation, the employees of a small commercial printing plant were
able to finance the purchase of their company prior to ERISA, through the profit
sharing plan. This plan bought the company's building through a mortgage note on
the building. The company pays 12 percent per year as lease rent to the plan, and
this rent, together with company profit sharing contributions and voluntary employ-
ee contributions, is amortizing the loans to purchase the company. There are 25
employee stockholders who share in profits as well as the benefits from real estate
investment in their own company building.

In the deliberations leading to the passage of ERISA, single employer plan invest-
ment in one piece of property v as inadevertently prohibited. When this bill first
passed the House, there were no prohibited transactions. The prohibited transaction
provisions (borrowed from private foundation legislation) were added by the Senate
Human Resources Committee. ERISA was amended on the Senate floor to permit
profit sharing plans to invest in employer real property as well as employer stock
but without a defintion of employer real property.

In the conference committee, without any futher hearings, employer real property
was defined as parcels (plural) of property, geographically diversified and adapted
for multiple use. This language was suggested to the conference committee by the
attorney for the Southland Stores Corporation in order to meet the requirements for
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the 7-11 Store profit sharing plan which owned multipurpose buildings in 40 states.
The conference committee action inadvertantly required all existing small company
profit sharing plans to divest themselves of their employer real property within ten
years and has prevented and new plan from beginning to invest in employer real
property by acquiring a single piece of property.

Since the passage of ERISA, real estate investments have provided a higher
return with less risk than almost all forms of equity Investment. The ability of
employees to take pride in the land or building owned by their profit sharing plan
wil/be restored by the passage of S. 1958. The safeguards which have been required
in the several exemption approvals of the Department of Labor are provided ?or In
the bill. Each proposed employer real property investment will have to be very
carefully reviewed to meet the investment safeguards of the bill.

It deserves your favorable consideration.
Respectfully submitted.
Senator MATSUNAGA. Our last panel of witnesses consists of the

following: Dr. Darold Morgan, president, Annuity Board of the
Southern Baptist Convention; Dr. Charles Cowsert, executive secre-
tary, Board of Annuities and Relief, Presbyterian Church in the
United States; Rev. Gordon Smith, treasurer, the Ministers and
Missionaries, Benefit Board of the American Baptist Church; Mr.
Leo Landes, representative, Joint Retirement Board of the United
Synagogue of America; Dr. John Ordway, executive vice president,
United Church of Christ Pensions Board; and Mr. Gary Nash,
secretary, Church Alliance for Clarification of ERISA.

Senator Talmadge, the sponsor of S. 1090, 1091, and 1092 is not
able to be here this afternoon because of a conflict in his schedule.
He has asked me, however, to express his strong support for these
bills and his appreciation to the representatives of the church
groups today for your participation in this hearing.

Senator Talmadge has requested that I submit his statement in
support of his bills for the record.

Without objection, Senator Talmadge's statement will appear in
the record.

[The statement of Senator Talmadge follows. Oral testimony con-
tinues on p. 374.]

STATEMEW o Hon. HERMAN E. TALMADGE, U.S. SENATOR

Mr. Chairman, I am pleased that your Subcommittee has scheduled this hearing
on my bills, S. 1090, S. 1091, and S. 1092.

I strongly support this legislation, and I am hopeful that the Finance Committee
and the Senate will act favorably on these measures in the near future. I am
delighted that representatives of the Church Alliance for Clarification of ERISA
have this opportunity to present their views in support of S. 1090, S. 1091, and S.
1092 to this Subcommittee. I would like to thank Dr. Darold Morgan, President of
the Annuity Board of the Southern Baptist Convention, Dr. Charles Cowsert, Execu-
tive Secretary of the Board of Annuities and Relief, Presb'terian Church in the
United States, Reverend Gordon Smith, Treasurer, The histers and Missionaries
Benefit Board of the American Baptist Churches, Mr. Leo Landes, Representative of
the Joint Retirement Board of United Synao ue of America, Dr. John Ordway,
Executive Vice President, United Church of Christ Pensions Board, Mr. Gary Nash
Secretary of the Church Alliance for Clarification of ERISA, Mr. Dick Kelly, United
States Catholic Conference, Mr. Walter Donnelly, Treasurer of the Church Pension
Fund of the Episcopal Church, Mr. John McCracken, Counsel, The Church Pension
Fund of the Episcopal Church, Mr. Pat Persons, Counsel to the Ministers and
Missionaries Benefit Board of the American Baptist Churches, and Dr. Charles V.
Bergstrom, Executive Director, Office for Governmental Affairs, Luthern Council in
the U.S.A. for participating in these hearings.

The Church Alliance for Clarification of ERISA consists of the chief executive
officers of the pension programs of nearly all of our large church denominations,
Protestant, Jewish, and Catholic, some twenty-seven in number. A list of these
churches is attached. The Church Alliance was formed because of the growing

56-943 0 - 80 - pt.1 - 24
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concern of the churches as to the effect of certain provisions of the Employee
Retirement Income Security Act of 1974 on their pension and welfare benefit
programs. These bills, S. 1090, 1091, and 1092 were introduced by my colleagues,
Senators Bentsen and Boren, and myself to respond to those concerns. Identical bills
have been introduced in the House of Representatives by Congressmen Conable and
Corman. A number of the members of both Houses have indicated that they support
our bills and would like to be identified as cosponsors.

The plans of our churches were among the first in this country to provide
retirement and welfare benefits for employees. Several of these plans date back to
the 1700's. The retirement plans of the Church Alliance have been in existence in
their present form on an average of at least forty years. Most provide retirement
benefits in the form of fully-vested and fully-funded annuities. They are profession-
ally managed and have been operated responsibly, and have provided benefits to the
ministers and lay employees of the churches, including the agencies carrying out
their religious missions, for a long period of time.

In drafting the Employee Retirement Income Security Act of 1974, which is called
ERISA, Congress recognized that there were serious Constitutional objections to
subjecting the churches, through their plans, to the examination of books and
records and possible levy on church property to satisfy plan liabilities. As a conse-
quence, "church plans" were excluded from the purview of ERISA. However, the
exclusionary language was drafted in terms of hierarchical churches and did not
give consideration to the special problems of religious organizations that are operat-
ed on a congregational basis. Equally important, at the last moment in the drafting
process, it was decided that the church plan exemption would not apply if church
agencies were retained in church plans. A transitional rule does permit church
plans in existence at the time of ERISA to cover church agencies until December 31,
1982. Finally, ERISA extended to certain exempt organizations, but not to churches
or their agencies, relief from the limitations on contributions to Section 403(b)
annuity programs.

S. 1090and 1091 are companion bills dealing with the definition of church plan in
Title I of ERISA and the Internal Revenue Code, respectively. These would clarify
the definition of church plan and permit such a plan to cover agencies carrying out
the religious missions of the church. S. 1092 is a revenue bill which would extend to
our churches and agencies the special relief provisions now applicable to education-
al organizations, hospitals, and home health service agencies for contributions to
Section 403(b) annuity programs, which are widely utilized in church plans.

A church plan is presently defined as-a plan established and maintained for its
employees by a church or by a convention or association of churches., The definition
further provides that until Dember 31, 1982, the plan may cover the employees of
a church agency, but not after that date if it is to be considered a church plan. Even
where this transitional rule applies, a church plan has been precluded from Includ-
ing the employees of agencies if the plan was not maintained for those agencies on
January 1, 1974.

The churches of this country are faced with the dilemma of subjecting their
pension and welfare benefit plans to the provisions of ERISA if they wish to retain
their agencies in these plans after 1982. It is unreasonable of us to expect a church
to waive its Constitutional privileges by continuing to cover agency employees after
that date. Therefore, by 1983 the churches must choose between two alternatives.
They may establish a separate plan meeting ERISA standards for the employees of
their agencies, or they may abandon the coverage of agency employees. Either
choice will be a costly and painful experience. It is impossible at this time to predict
what alternative the churches will choose, but the costs of undoing years of experi-
ence and establishing and maintaining two separate plans may be too much for the
churches and agencies to bear. In this case, agencies whose employees are now
covered by the church plan will be forced to abandon their retirement and welfare
programs or, in the alternative, seek coverage from non-church sources, which may
prove to be too expensive or too burdensome to undertake, particualrly in the case
of small agencies. To those of us who are sponsoring these bills, this result seems
unfair and inconsistent with the principles of ERISA which were to foster retire-
ment and welfare benefit coverage.

Church agencies are such eleemosynary institutions as schools, colleges, missions,
convents, hospitals, orphanges, summer camps, drug abuse centers, inner city agen-
cies, nursing and retirement homes, and day care centers. They are considered by
the churches as one means by which they fulfill their missions. They are also
considered as part of the churches. Many are very small and rely on contributions
to meet operating expenses. If they are forced out of church plans in 1983, they may

ISection (3x33), Title I, ERISA; Section 414(e), IRC.
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be unable to incur the increased costs of providing alternatives. Many, we fear, will
cease to provide retirement and welfare benefit coverage. The Comptroller General
and The Pension Benefit Guaranty Corporation have studied the impact of ERISA
on small retirement plans. These studies indicate that a significant number of small
plans have terminated since 1974. Of these, a large number have cited ERISA as a
major factor. My colleagues and I do not want ERISA to be the cause of the
termination of retirement and welfare benefit programs for church agencies.

S. 1090 and 1091 will permit a church plan to continue to provide retirement and
welfare benefits for agency employees, including the employees of agencies coming
into existence after January 1, 1974, without sacrificing its church plan exemption.
This concept of one plan for both church and agency employees is critical for a
further reason. It allows ministers and lay employees to move from church to
agency and back without gaps in plan coverage and with coverage by one retire-
ment system. These two bills also make a number of technical corrections in the
church plan definition, mainly to take into account the structural differences be-
tween our congregational denominations and our hiearchical denominations.

S. 1092 provides the same measure of limited relief to the ministers and lay
employees of our churches, which is already accorded employees of educational
organizations, hospitals, and home health service agencies. A great many church
p lans provide retirement benefits in the form of annuity arrangements described in

tion 403(b) of the Internal Revenue Code. These are classified as defined contri-
bution plans for purposes of the limitations on contributions found in Section
415(cXl), enacted by ERISA. This limitation is the lesser of $25,000, adjusted by
increases in the cost of living, or 25 percent of an employee's compensation. The 25
percent limitation curbs all but minimal contributions to the plans of poorly paid
employees. Thus, there is virtually no way of making larger than normal or "catch-
up" contributions to compensate for those years when contributions were small
because of low salaries. We recognized this problem in 1974 by providing in Section
415(c)(4) a series of elections to override the 25 percent limitation under limited
circumstances. However, we extended these elections only to the employees of
educational institutions, hospitals, and home health service agencies.

The starting salary of a minister is only from $5,000 to $10,000 a year. It may
increase to $15,000 or $20,000 at the time of retirement but rarely over that figure.
A typical pension of a minister is only from $2,000 to $3,000 a year. Lay employees
generally receive less than these amounts. Section 415(cX4) grants employees of
other exempt organizations, who expect to be poorly paid throughout their careers,
the opportunity to have catch-up contributions made to their plans late in their
careers. Then, their children will be educated, and their personal expenses may
decline. They will be in a better position than they were earlier in life to afford
larger plan contributions and to make up for the years when contributions were
necessarily small. Ministers and lay employees need the same elections that the
employees of other institutions have to raise their retirement incomes to an accept-
able level.

The Section 415(c)(1) limitation is out of line with the generous limitations for
defined benefit plans. Under Section 415(b), annual retirement benefits may be as
great as the lesser of $75,000, adjusted by increases in the cost of living, or 100
percent of the employee's average compensation for his high three years. We also
provided in 1974 that these limitations need not be considered if the annual benefit
does not exceed $10,000, which is also indexed by cost of living increases.

S. 1092 would extend the elections of Section 415(cX4) to our ministers and lay
employees. It also provides that the elections need not be considered if a contribu-
tion does not exceed $10,000. This $10,000 amount is indexed, as are several other
figures in Section 415, and is comparable to the $10,000 amount for defined benefit
plans. These limitations are all subject to the limitation of the exclusion allowance
in Section 403(bX2).

S. 1092 also makes an amendment to the exclusion allowance formula in Section
403(bX2). One factor in computing the exclusion allowance is an employee's years of
service with his present employer. Many ministers and lay employees change jobs
within their denominations quite frequently. Since only service with the present
employer is considered in computing the exclusion allowance and since most em-
ployees in congregational churches are technically employees of their immediate
employer and not the church itself, frequent changes of position penalize the em-
ployee by diminishing the exclusion allowance. S. 1092 would amend Section
403(bX2) so that all years of service by a minister or lay employee for employers
within the denomination would be considered as years of service for one employer.
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Mr. Chairman, my remarks in the Congressional Record accompanying the intro-
duction of these bills explain them in more depth than I have here. I am, therefore,
appending these remarks to this statement.

CHURCH ALUANCE FOR CLARIFICATION OF ERISA
An alliance of the chief executive officers of the pension programs of the following

church denominations and other organizations:
Union of American Hebrew Congregations
United Presbyterian Church in The U.S.A.
Church of God
Presbyterian Church in the United States
Reorganized Church of Jesus Christ of Latter Day Saints
Unitarian Universalist Association of Congregations in North America
African Methodist Episcopal Church
The Lutheran Church-Missouri Synod
Catholic Mutual Relief Society
United Methodist Church
United Synagogue of America
Southern Baptist Convention
Presbyterian Church in America
General Conference of Seventh-day Adventists
United Church of Christ
Church of God in North America
Episcopal Church
The Christian Church (Disciples of Christ)
The Wesleyan Church
Church of the Brethren
The American Lutheran Church
Christian Reformed Church in North America
Lutheran Church in America
Church of the Nazarene
American Baptist Churches
Mennonite Churches
A.M.E. Zion Church
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eces In bellefa struetare. end practice
emce our religiom denombatfoh. an
employees are deemed to be employed by
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defined contromut pla, such a a 401
fb) annuity rransemenL This imits-
tics. which operates Independently of
the4 exctlsionmowsnc s the lower of
$5,000 (adjusted by Increases In the cost
of living) or 26 percent of the prutid-
peant's compestIon In Imposing this
Umat4on. we recnised that It would
have a sou egect on the aity to
make catchup contributions and pro-
vided in Section 416(c) (4) certain alec.
ions that a participat could makes in
order to ovrrMde the l-percvt ceiling.
However, these elections ar vslab
ony to employees of sducaUoa orp-
nhztons hospital. ad home health
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then swm of the extensve ue of sec.
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computing the enulsmonowac foeAY Mer. the employee is not 81v ceadt
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Inftion In the cloputation of the ex-
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On ther esreainlprofdLa The
Eabbisios ysesse6 DoesSo 0662n1ge by a
l1oes ON Toaste elected by th kal oftUe1 Vat of Ameri a ebrew oepega-
V-as and tbe Osatral1 Omferenes0 Amlst.

COXt Rae, W. h

116. lober L Adler of Ckleaga, he shah-
Wa Of t binal wdm BL D ad 0shr a peat enons abou the facts ofteIAmp le urpmea t Oo es ONCuaty " oi

197 1 2rs a een t anaitySSwese e eesnovue s &u the "I~mn aite
Intee Mevenue IIIlo let the M at15
church peeps and their speces byprm
Ing to deam vib" Uhand WWo I &a an-
tepal pelt i aths lbaobeles peue sod weare SUpperting1 tsieleie to amendseto
8(1S of the asaabge Moore=*t"acn

Ceiy Act at it (UM1A) And swums424(e) at the toera Mevesu C0o of 11)
fCede) relating So the dewasl tie vbr
Pla'* Be tUm seenoee uc m ssr re restied as pert a ohshu or Oen=s~n0
ehurches and are eatited to psiclpais
surk a Church PanI

We 0 1rnit 7o0- Istredudag and wn
sponsoring with seater IJMy Seae last
year loglelstleadammesd toeisrif as deane
wester to have pester oretrmn~t annit
beota

M911 7, 1979
som l 1- -lso"ba h s vatreb -boda s uthbessvmme~l t he barn

of aerInfstoe b Ibse r saetve 9m~er
I. Coesdi. Jr. at now a ik lh.55.
1577 aMd Sl7.

enattor Tlm4p, membeesc e Over twea.
ve rgs deasestoesale a muted

mo6m about the eferts 00 1iSas ea-
ditionsi su uJh~ems Iropsm These ee
ernM hbose speee hd"vtdl y ead

teehteChurch ARNOWee he CSsuiatis
Tower Itreoderlg ad e~ooear thTo wt oa eup Irte by the w t ltw

for 01rUat 211 l 40l whsh we ar
member, during thhe mms" Of tho Onsap
w13 be most apprecleted.

We feel thit ith mot mpertmt tht thIs
be acoespilhsd e speed y es pooii.

glnerely.
Tesee"Ll IL abommo.

lushey ALthWe Peesbee lod

Jawm ftemons ROAMs
or Raanrat" Asinecv
NOW Fork. Or . Api 11. 10,

Senate 00a Teeaefl.
Jession P~e£ea. IWestlteglse. PC'. "

fass mafto TaLrKe : vlih be thsae
po fe having tareduesil leg ostia Ss the
It sesetn e Ooemas spmeode by the

Chuch Alliane for alAmU'ttle of SW
smd showing pm Sratw Ia heitlas the ad.
noso partneiti o to C sd amsS -

I "ld wry macb apeIeoae a ad Wo
nem Is an boom 9 t eOa g ad t o be

tetrodue ad opsome emlner, loheeiisb
the "I~ sesion a 00 eases

U these hsmy Wy we n be e of bp. pSeN
do o autits to IS ve tav.

Saesrely,.WON=5 .o I eLsa

O5 hets. We. A"ri U. Of"
Aei m 3ta TaioLesse
Us. 0016414c~

-Sa iwOs Tea&K0se Pvt. I was be
eUPree e behalf o ob shweh body my
dee psprooaoa to pe" 1e the Neare
and erMts pou domnsted " bsbai of

lteeulatms e W I t end= of 0=0
which Would hae beeets the away aet
an I y esrelled be She - bee sam-i
0"1.pensi, p - . .

U the proseS daSe of bu pas-
as sA in seatal" a te Mme
4-"m"A-S Is mat ebanged s was aeulned,

Senes a yew r. the Voodooe program of 7he
Leth r web-out e"s will bhe"
be be divide be10taoe js"e e r
midswtr Who are servbeg famb aeee
a t t h t p r d e s lo bes- olflt h .

Tis pgob up cr = me g-
to beessp ede a n me - 71- a bebOrne set of the ir1wlw nhiob
sam out or t eoa mes &aem

1e our already underpaid sobar'a wrat,
Our thurmb bidy Certainly ame a" loet
favorbly epe %e [hr Shot the lae ta1

enu aVe Sl is it4mptla to dae what
is and what is Aft churh and how Pa~miesu of the sohurb Is is be e"d eat.

bomcer Taksmed The Lothesse Coerb-
isor IIIlnl peedee p pam an hr
he owl chureb Pema progamen 4g aproblem over the ciste @I UMA AJl mser

'dan09am tIe II ae alved U evidesed by
th formatiem ci the Church ARi&" for
alarifcat" It MA Ter toetmas o
eased &I we certalel ha wall egas
otartry the oblach plan dealtio cowUU
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n a llowo (bh wot to bm ha
petr letremet bliedte

Tor cotna Intera t end rpport in
L m~Real. K NeaRDS.

EARL-IL JU4312
AdaminobtreW.

fNWmTTMZx C;" . AtUSMr
Colebltsm. Ose. Ap; m if , 1DP?.

fnatO WMMAN Taluano.
Weh, e L ltD.C.
Du= . TA KMr : 2eW PresbyterIn

ebach Sns Amerlea heeed - Ie report

51th 0.1i 05 btlinbt ugldm
eos ml e ohurch peon fund hid eme
pteoia/nbe tote51lb~le

ateler pa me do e hep a S sklb- . 1W- w risee

Duieteoolsi DO-u. l w
MVD1 RNTmO 300*30hal Patoe DOO

at Pnies of She Vattd nPrsytrs

C Mhurc in Al.l y Ipreilil

tetlsl os 00. l
lin duesgnero to behalf th MAt the a

lDon CC a fthur plelai. Preo the st m-
p0Mb ad this Do d a i unwtie
Other 00 e d sucatln h ob clardiy.

eg legllatson to esential to rOv, the
preme mbwinlaty "anoen a s metent
of til dethalm

Let me Iteeded Clarifatioan. church
pleaw will be unable to are all M18e
at churches ua thumb @g i wtI u ban
omla5 oubjeato M*te amdadaharil ra-

quirements *I ZUMA. The expecira Obat
wouldin ut m mat n ase addw-
Sm"", eequlrsamai Would beoertly re-
alt Ins rededtl of the peels.ii berneIt
am would othewwl be payabl to Panr

baseoiles. becaume of tgo low saleral
p.14 to chasch wrtii thea pesions we
alredy emai-they am IIl aifard W be

We belles at mhe leglelat pOrn span.'
scored MAe yee would -05-00* Important 40-
fats of KULA. 7Trefore we larval "ab
rdnNAoi. a"d an0 ono IV ~ e legela
Uo. Is me prevent as"a of anes.b
enoin yefsn will be kea oSaesutha
Church psalm plane w~l be able ma masts-
t"l theirtarrier1 to church worbmr am
their fames an en Ogrt. cost-effective
bsAL

Very Ihely yo.s
japan.4Dow Of how.

Scam rt pSeca en an

lariaux C5,5m = Ameica.
xsbeole. lths. April it. lIff.

Suaoos Bam I TAsueaa.11
mu.aSON"151 Ogle DrNdief.
weasttalfe D..

Dmn 8x10*00 Tabuam: Z~et Year You Int-
tradviecd and 004sponsi Wuglelat wit
Senelor Lloyd sateen designed 40 claWt
Ch chrc pan ton at the anm""e

Rd~grctIorasecurIts c hof01
lUZA) And to allow denonata~anal wart.
on ma have preater Istirsiment annuity bees-
lie. Clerid Icy amhere of the board Of
Praoros of the Lutheran Church In AMMerO
appreclal. pour slforts end onyl t that
me siglalelle tailed to be a*IX

imle legislationl her now boon rein-
totcdsn thIts legtaslve esma LM the

sam by Xapreestatue Darbor 3L Conahie.
As. Ct Raw Tort a AM Is". 17 WA Iola.

You have wfvedy received a summeary
outeaent of1 sM or the problems relte
to RM aMd church pla that require leg-
hialeve Stiwblan. An additionael **I at at

qGRESSIONAL RW"D-SM
~Mem r eoredbyr the M Moahaloo

saember the Chrc Aft.ne for .W
MOUta of UthA Is ended for poor revteW.

We Ms deeply erud be the oe

SaUIty bemit pePama. Tou tntuoln

USA In thIs sMlM will be apprecate.
Such Support will be oPnddenhts hft to

us en other church pelon pleos In utile.
Ing a Mnch of savllle reo I s
Ior the beit o car many osxit lalts
and thurbSl workers.

Sweetly.

rfo P. P.M a or
"0 ouinrer CausesCI.

lsdheeapolle. P.4. April 1, IM.
sOntor uMEIa K TaMAas.a3.16, ases v a o r 301m.

Duses sat SO jftO fTasorn Ey rlgo

vamei am. ~ to, .

Dxuq Mm iAMgAvc Z r nba

CooUetna th %at baa bees around lone ha
church pesioan p11an. 0ne needn' winder
vhrf or lonut whan the understand tho isa-
t"n and commItmeant Of the mwistry An"
othe whoe aro Me church, pius the dsia
at the Church to be true to Its tesrhlain
Newl and eO njmo practices Tlh.
Cofldent. Is bUM fr al goups. be they
Csthatl. Protest"an sr sebeaw.

my and lawg theae Inettutison are ago""
by doted I Ie -bo ake mortfiee-
rusty ow. PpprtY--Iv 0n leatled In-
some-ed sew l l

rl SI Ow blsetry, the Deed arm for the
peoickn for theae Is "a at tb 0" or
dbe&Tty or theIr- isre in 'b e death.
Cowsamseqr nt I ourde p e Pl SM00.
alder thanM Ue lbh-10AISANbo Industry Is Qse
VnI wes.

aoaue me oi nrl I smr Is am of
the younger Ooesneus. ae averd began
It s Otlo.C In US Ad has oper"te en.
dera chapter bas* in vndlaba sOne the..

Because at eartein thing. Included end
So oneltted In the ampoys settreciant and
Incomea Stecurit AnS of 1IM (Ua". tate
demclasa. alon with ost ete do-
Domiltions ha becom tnorseatally seas
of the efect Wet is Oo s meO o
church pandas plea Nd psupam.

The effect lea4 trange ams a setter of
sees. iniwpedm to rong end Ownlsm
plowas" go.6 m rwurmnnpetdurn-
decr eNmr MR= re to aP1010
requiremen letrnlemp toe the arnlts
at 1ngO hrchm Is e varkpaw biteoleat.

atmanely and essasoa l miptsa the
law a now witlten would Operate, ee baom
sams a osatury of stale v a t ob hstlt
dons by low is addlian "as h ed here
other b"utle plaed "M0 mlnkan ad
thumbh employee wh, ase at ooordsd ino
ames le0*ooute aputao. adonegee so
their emplaDYi to buml "P.N& s
their Snal pare - g- ep- -
CC other Lnat&m.

This "mws me Selame and replasd
by.a rescautln gaead tonan I"0 Osnrrn Ae-
smly of the Clirletlan Church t(Olee of

October. 137.
we as grelatul $q poe end Saft. saws'.

as. " an aels repmstalw Co0ble. at
SM Tort Sar latrodwoing leglmUlon Sn the
lat sedos thee would hee corneoted meany
of thea ill. We me cas"l upon many CC
our concerned ancaters rew sei tld
to )an0 pou IN tal ""=i to asmttl
scatter doe baen mhe kogaauve 40etins*WSWy eeede. Along with veranat Wt
am8 twenkty-Sn Or thrt ohr enesa

to tht.4nJn e ChucID les
ircu" = 2 BISA.we ghaee at-.

weDY norgular ObusI rgbawalst ad
tal boed base-Oatbaot Protestant And
Jewish. S OWdN Sn mehe geib a 101410116oS

ku 85447
le Ithmeowbe aa as deM SImetle bY

Your Intrauton i nd co-epostg Cie
the legltaion needed ma thle eano 1110014

Tim Lmmtoua LvwsaIO Camon,
Nlbiepoilt. Nmime. 1901it. ISt".

Sleator Wasste I T"aisfes
Zusfl iSate Opae 80.00.9,
MWaf*#14M. DOC.

Dunessms000 TAIKMi~ The Aiferaf
Lthea Cburch tALC) ha bees artab-
Itehed asa "unnlea of esoprilom ma which
the Compel ad reoasnoar bee been 01s5.
tam sped purpose to be tShe prootaatlo
SIA poagl"o at t christat fa. end
the qu cenng and asnocASeM of the
neafbew, 09 no copgeloi through the

A OMp of the stAtd~poe chapte Cb SatIO
the COMsttution CC T e e I OSOlee
With this lete for Fur lnoralstOn.a ee
nib"e %hat soeu li I SPeCtlcely Nosme
the ateabiteheetnAa"en malnlinabs of the
wat of the Dowld 50 Pando by Tbs LA)

l"ia people at our 34 million members
ehurvh body awe depl concerned about the
meeming Intrsmba of the Internal SMaus
service ito the sf5110 ef chureb as "nd
their sgpoebse by pressing 10 dotes whet
bAd what te bat an Integrajpan 6C throw

sttsnon to asoed ISee 1se W 4 the

Of 314 12mUMA) ad Stmm 4310) at tas
Internal fleesus Ode al 1 (Ce) raut%
lNg "e the 458010.51f abaishiVO pas M tat
chbrch retaind admte Is w 00e a
pert of a Chorthe or 0.esieeh of chrh
and mietted to pselslpsae tos cheObt pmne
We where a Ve" eaesoer shOut the4 460911
At m a lye %*7 asn Oawm S@amot
thans rtiresaet Userity an" welfaiw h~s

We appewelsi row leoaetg Mnd do-
spoanoartag egise" withn~e mUo
Deafese ft" Fear duke" i Nu h
eaitr Pian as dat ism a" so maI-
bow desnminaloml werionbtd, 1140s$OM
"lraiet siav"t befeuin

Osapselo leghbablM ha bean tnlluduee
thIs leleetlo MOM to the soe by UaP-
mearetwme Sarber, KPO CaebeS. 49 Pew
Taft ae XL I7e, IM a&d 11le.

thMesod, in am nU oNo at the
IpAd -leasleted me UMLIA and Mattes e-
quirtog ligilatie stteitles.

bensat Talseige s. ambers *Our wsieb-
bereltnegs denalntmo ehele a mutual-

eoe.i about mes atets *Iat 1S5 an VeMS"
thIehushI p- Prpats.~ Thee 0011-

owes bavees ea otde sa l y11 ead

Ua at 22MA. Out feonme san" Is Ianus-
t11e part~cIpat

Tew 16medudg ad ee-epammtiag
mapemo vapptorW by the Oh"Ailit

be niat aprOaleted

CUR 0. Jame Caw"i.

APeS 11, #9111.
nA: Clawth piane

Us1. Soeat. Stovall Sse"" 0pe. "00111.
waktapgte5 so.

1*35k 4umeVOR YasWAOe.Te errnl
cbou 99 ma ahri of latt Day la
was orvalded Is. seeerdsoaa With no loe of
X0ew Tft mnime4 Um to53 a reulmeegs
eath. amthe eat&Py 5 n o assl
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85448 a
miastten sad other wnl orikersl warh
be been provided for pe to and upon,
rtilemet.

As Preidig Risbop end Chief tancial
ocer (A the Ror anlesed Cbh of JeMe
christ of Latter Day sawls. 1 here a concern
about the efclts of the apiorge RetiremetC~
Income SecurIty Act of 1IM (ZMIA) cn our
denomInastions4 retirement annuity and wel-
fat benefit progr ms. We WlY &lO concerned
about the Iternad R ue ev ce'. sat
to define whet 10 sad what fi oft a peat 6
ou0 dnocltsticm mission.

We appreciate low introducing a4 *o-
sponsoring legislation with onstor hord
Renleen lest er de igned to clextry the
church pla Gegaltion of gSA sad to allow
denomlnational workers to heve greeter re-
Ulremnt sanity besto. 0omperahie loe-
Whton baa been reintroduced this ausin by
Repreentattve Beaber B. ronable, Jr. of lew
Tet a PM 13741, 157. and 1578 whic we

our'. mlotocoot WA co-sponecring the

legtaleuont is eupported by the Renqganised
Church of Jam Christ of tatter Day sBelts
and 15 meet approcteted.

sincerely.

Tir eiieom ae s o

Puree Cxouh OF CImcWW
April It, i1S.

ase E04mle Retirement income Security
Act of IlM4 and church plans

M00. Nessue 3, T&iKasee.
dSA69e opo- aming.
VWahfgon. DC.

boss Smo T&LAsm. The Pinion
Bar& of the United 0burch of Christ in-
clude three pension corporation and a oe-
moa tnvotmet orporatio tha bad been
Ldlvdually or j rntly amrng tbe
snd the employes o the Catn" herh 41
Chrst sLnee 1914.

The nited Chuhb Cha t e a cno.
nation formed Out of tlb me rg of the 00u.
grogeticeal Christian Church and the tan-
"ebeel d Reformed Church. Moth of VS
d$noiaiomn data beck to eulniel tims
te C horefgeints ChbrWsa Chetrub pow.
leg out of the chuch of the r1Vme, whul
the fvendi cl and Reformed Chur h gr w
out 41 the colonIal settersaeafn boM
Dormeny end other pr rl of indle S e

Over wte yea thet the CPenson Bcrdshee ser"Ved the ml nlao.mn Cnd empe ,-eo4
the United Church of Christ teir record bee
been outeloding In proidrng boe eie lfo
them8 paticipants Who anr scored under th
program. The Pns ion boards heve been
&and of their lWme In leclag up be the ne-
ePonihtliY Of providng retirement income
for theiry employ"m enA have melat&lnee
etandards that, In Meet awue" were &beed at
11,00 required by the ReeploytesRtrmn
Income liecuzity Act of 314. long before that
Act wee even contampleled by the Oungross
When thet Act wae ultimately passed by the
ovunpees, one of the first actioa by the Pen.
sloe Boards wee In reie that Act end es-
oue that we met the btanderfe cc sing
and non-disrkinaon setablehed by the
Act. evn though. 0 a church planI, we wore
probably no corored by Ike Act during thes
current years,

Motwithstandng our general comptllas
with the intent of tb. Act, mat of the Acts
Provisions would be a eubeltiel detrtment
In the Penosion Boards, and A dimipaUoa at
the funds of the Peon Boards for edmin-
UetretiVe detail that will nether moerveb
Pertictpanta nor the Governasent inaddi0-
to. the Peton Boarde carry n- smubstan-
ts, relief function of the church which

oAnn be aococoModeled within the wtr-"
PPrOvlOln Of MIIA& Pr thao reanueK end
others we greatly apprecleled rour Intro.-
ducIng end en-opcoecelag, during the lait
MiO Of the 0ocgreee legislation Intended

)NGRESSIONAL RECORD- SENATE
to issofy the enem of Churches D
the positions of RMA and to prv to
the codeceg of church agoncoo and aglo-
tem, wherever carrying out their ministry.

Inwit the church &n.
As you ar swam GSnstor Tlmedge. the

majer religious eftnoelntialone bare A sub-
stasntll concern ower the oeects W EZ
ad hare jotne tngether be Ict heChurch
Ailnce for the Clsficelinof mus "WR. h
legilaltion devirod by the Church Alliance
for the clartihcetion of XRISA whichb You In-
troduced in the Sensaeat year. ad which
ws Introdued In tU BRue tast yeer by
Reyraeesaltive Barber 3. onnbee. Jr. o Now
Tort. has been reintroduced In the House
by Barber Cheable In this laglalatirs ereon.
We Uncerely howe thet you will Introduce
and -sponcor tu legiltinIn the lon-
ate during this linmioS OOPIee of the Iegle-
legion hae" bran. forwarded to you by bir.
Daod N. MWee-g. PrWidet Of te Ainul y
So"r of t"l Southerng Sete CftvoaUoo.

Thank you for poor emnidretisa tn thie
matter.

Sinberoly.

ecef-tos M PregdevfL.

Tomftww rir ionn or 1

rie AIN. Cu I,.
Masrttfe. tree.. Aprdi17. 1 M.

Senator ilseei it Tt a:ns.
RaSn "# 5 U.2 O-rt Mulldlotg.
Weaklogion. C.

V ataim si ts eM: aien writing y
In reference to bill 3 Is34 as it retes go
Chiurh Penelo Plano and MUM S We Wp
preIate you efforts hero re In wting
With church representative In Eft a clear
enderrotading f01 diiCUltial lImposed ont the
church by there enment oV efort on
our behalf be bae deepy appreciated oad
we Jimtinue o ahm your !up In the

l~tstor € th Ptrst p o in.' te ps-

age a hill H. 167# in th Vengreot

Berurey.?Kam"er

Aeervm Scam or rae
s owren s It ReATr Coper tulow,

Dogli, roe. ApI 4. 1010.
te Ch ch Plneu
Senator Kinbuv 2 Taunuom.
Baesedoe:. OP-ce autidt".
WAeMV410, ' .

boss Searce Teiscom: Ilb. Southern
Rptst 00010001 wae incoporated In 14611
by an - f U @_gS% legietue " for -the
Po st of splitting. omabila p weddrect.
lw e neargise of the Baptit bgonete
of chrttene for the propagaton at the
gos"p

t- -e3& what Is now the Annuit Boardot the Souther Uapist Convention Wee
chartered In provided reler, support bnedie
end annuities fur oSilare of the, gcaoei end
ether dencm10LSUimnsl worker, within the
Of the Southern Baptist Cotrentsom. our
Annuity Board is managed by a Board of
Trustees elected annually by acion of the
Southern Baptist Otovention,

Dr. Jimmy Alien. the president nof the
Sotrmn Baptist onrention ithe present
pester of the Mtrt Baptist Church of Gsn
Antoiol, Dr. Porter Mouth. the Rxecutire
Seorelay Of the ZKcUir Committee of the
Southern ISpL0i Coneestie beedquartse
In Neshilte. Tennemee. sad1 share great
concern about the *oe%*e of the sawploe
Retirement Income Security Act of 11174

IRS1on owr donomlastiens rtire-
menat annuity and welfare benefit prop-smg

The memes So the SI0 annual egion
of &he Southern Baptist corentioni adopted
reolutions Icoplee obeloeedi prertng "the
Intrusmof 0 the Interceo Revenue Sevice
into the elsire of church groups end *Aer

=Mlkby pressing to defied what in and~eIs not an Inteps pert or then regligions
gp-ps' Mssion- andouptnglgsee
In amend Section 11411) 71o10y 310apeeeU-

May 7, 1P7
Uats m s me Secity &A of m

iA)en Sectlon, 614(o) of eke Interval
Revnu at~ 1074 (00de) relatin 80 the

defnition- or bmuh plen o that chr b
related agencies ar recgoleed "a penr of a
church Or s etof cberchin and bl-
tite to prtlcipate Ua church poln"

We epprerlele, your Introdecon end o-
sponsormng leglaties with senator o yr
Bensen last yoaf dsmlne 6s clarify the
church plan eir uon o MR% an to allow
desominetlote workere io bae" greater ce-
Uroee tf noully bolta.

Compaioe legtelatieu bas bees Mrar
duced ttN egelatie sson La the SOUs by

epnreoua tvem arherS C e ba r o(Mvie
Tort as N 614. 3877 Lod 167L BResloed a
euhit to this latter e tests 01 remarks
med. et yeer when mlter legloitstien ea
irst Introduced es 4enlboss go a mmry
CC soine 09 the Problems relbed to OLSA
and matter requri legistiur 01te01e.

Senator Talmadge. membtere of eve

mmua cocur ahout the isemt of ZIRMA
an Ire' isi church penen e Prgrame.

Tse coverse ar beebass empreami Iivid-
UeIy a through the chebrm AAeM far
Cl r"lftsion of OMMt.

Tow Introducing sod c-osrlgthe,
logslation supported by the Churh Mom
for Clarificatin of CMBA t sonen Woutld!
be mee epprecod.

esoorely
weem It M uss

Precedent, AMttj Roerd 5/ fPA Isik-

amejrsue Rcoxe Couc n

KA SALu~eleeW PiNeen P-u

16 M arch,

4, *l' CAMA'N It* 8o LKt dGS

Seator Mmi Sr Ne otul umsitsll

asuct i eoiitn Ov, e elda- . ,
Wasatsooeu D.C

Das Sepevee 1Leauseo The Cusetihas Me.
Joined Church eas do ereened to be assempt
fivom Federl Inoeo Tom under section at

eurperatbos arerai Inc the pupose, of
propagation ot the ChAtlee ~epe

As of JoeaVery 1. 13M0 the Charlatin Me-
formed Synod epgnted a telbsnea ea u
aem commits" be esaisiMer or Syod a
pension plea fo retired sod OWNh"e migg
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Senator MATSUNAOA. We would be happy to hear from you. You
may proceed as you wish.

STATEMENT OF DAROLD MORGAN, PRESIDENT, ANNUITY
BOARD, SOUTHERN BAPTIST CONVENTION

Mr. MORGAN. Mr. Chairman, I am Darold Morgan, the president
of the annuity board of the Southern Baptist Convention, which is
the Church Pension Board of our Denomination. I am also chair-
man of the Church Alliance for Clarification of ERISA, which is an
extraordinary interdenominational effort which represents practi-
cally all the major denominations of our land.

We have with us today people that will introduce themselves and
we will do our best to keep within the time limits. When you have
ministers and lawyers on the panel, it is going to press us to honor
that, but we are going to do our very best.

I am astonished, myself, at the fact that I think this is the
broadest denominational cooperation almost of religion in America,
because we have strong representation from our Jewish friends,
our Roman Catholics, all of the major Protestant groups, the Sev-
enth Day Adventists, the Mormons, the Unitarians Universalists,
the list is quite long and I will not read it for you, but it is
interesting to point out that representing more than 50 million
church members, of whom many of these denominations have
passed their resolutions in support of this area, we have common
agreement in this very interesting experiment and a very deep
concern on behalf of all our church pension groups.

Since I am addressing the Honorable Senator from Hawaii I am
almost tempted to digress from my notes and go into one of our
very delightful accounts out in Honolulu, the Hawaiian Baptist
Academy, which is owned by our Baptist churches in Hawaii, and
the very thing that we are talking to, will make it very difficult for
us and our annuity board of the Southern Baptist Convention to
continue to serve an agency like that.

Our concern for clarification speaks for something that I think
relates to every single State and all the denominations in our land.

I certainly want to express an appreciation and I know the
minutes will reflect this, to Senator Talmadge who is sponsoring
the legislation as well as Senator Bentsen, my own Senator from
Texas and Senator Boren from Oklahoma. These all have cospon-
sored this legislation, S. 1090, 1091, and 1092 and we appreciate
very much the opportunity to testify at this hearing.

Some of our panel and others will be submitting supplementary
statements.

When ERISA was passed, Congress exempted church plans from
the purview of ERISA, but at the last moment, a moratorium was
placed on the inclusion of agency plans and that is why I men-
tioned that fine school out in Hawaii, in the church plan. By 1983,
a church plan may not include employees of church agencies if the
church plan is to maintain its exemption. There are many, many
technical problems that need legislative correction and clarification
and I am going to ask Dr. Ordway to introduce himself and speak
to some of these issues.
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STATEMENT OF JOHN ORDWAY, EXECUTIVE VICE PRESIDENT,
UNITED CHURCH OF CHRIST PENSIONS BOARD

Mr. ORDWAY. Thank you. Good afternoon, Senator Matsunaga.
My name is John Ordway. I am executive vice president of the

pension boards of the United Church of C1hrist.
The United Church of Christ is a major Protestant denomination

having approximately 5,500 churches and approximately 2 million
members.

The church was formed in 1957 as a result of the merger of the
Congregational of Christian Churches and the Evangelical and Re-
formed Church. The church traces its beginnings back to the Pil-
grims of Plymouth Rock. Incidentally, I believe that in Hawaii our
church is the strongest denomination.

I did prepare a complete statement on the three bills and the
various points of the three bills and would ask that they be includ-
ed in the record. In this testimony, I will only discuss the concerns
that churches have about the elimination of so-called church agen-
cies from church plans and some of the reasons why the Senate
bills 1090 and 1091, removing that distinction should be adopted.

A church, as an entity, is very different from the traditional
corporate entity. The traditional corrations normally has a limit-
ed number of departments each with a large number of employees
numbering in the thousands and a centralized form of management
which establishes a standardized employee work schedule and envi-
ronment.

The church on the other hand is made up mostly of small work
units, some of which might be agencies under ERISA and others
may be classified as churches by ERISA. But all of which are a
part of the church as far as our own determination is concerned.

They usually involve 1 to 5 employees and seldom number over
100 employees. These units generally involve thousands of locations
each with its own locally developed employee work schedule and
environment. There is a tremendous amount of employee mobility
within the system, the average pastor moving every 3 to 5 years
between churches and what may be considered church agencies.

Yet, few pastors leave the system, the average pastor retiring
with over 35 years of service, all in the pursuit of his ministry,
usually within a single denomination, although very often includ-
ing service in what might be determined to be an agency of the
church.

The present provisions of ERISA would seem to require that any
employment with a church agency be eliminated from coverage if
the plan is to continue as a churc plan. Such a result is undesira-
ble.

Further, ERISA seems to require a determination as to what
type of entity can properly be termed a part of the church by the
courts or at an administrative level, which would be in violation of
the first amendment rights granted to religious organizations. Our
courts have held that ecclesiastical bodies alone have the compe
tence to make determinations relatin to matters of church policy,
doctrine, or religious programs, and that it is beyond the authority
of any branch of civil government to do so.

Over the years, within our form of operation, our churches have
struggled to develop pension systems which will function effectively
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in their unique environment. Most have very broad coverage, good
vesting rights, complete portability between units, sound funding
schedules, and full disclosure of operating activities.

The imposition of the current ERISA requirements on the
churches, in order to provide benefits to employees or organizations
determined under ERISA to be agencies, would result in an unnec-
essary and expensive breaking up and restructuring of their pen-
sion systems. Most of these systems would immediately become
more complex and expensive to operate if they came under ERISA
and most would determine that the complexity and cost could not
be justified for the number of the so-called agency employees in-
volved.

These systems will likely become a multiplicity of plans involv-
ing hundreds or thousands of independently developed arrange-
ments for small groups of participants in local units. Participation,
vesting, portability, funding, minimum benefits, past service bene-
fit improvements, communications, legal and actuarial require-
ments will all change drastically.

The impact will probably mean that employees of what are deter-
mined to be church agencies will not be covered at all. These
results are clearly inconsistent with the intent of Congress in 1974
when ERISA was enacted.

The legislation in Senate bills 1090 and 1091 is designed to avoid
these unnecessary complications.

I particularly would like to respond to some of the statements
that Mr. Halperin made, but with the time limitations we have and
the people who need to testify here, I will make no comment on
that at this point. Examples of some of the problems we have
encountered, and will encounter in the future, will be discussed by
the Reverend Dr. Cowsert, and by Mr. Landes.

Dr. Cowsert?

STATEMENT OF DR. CHARLES C. COWSERT, EXECUTIVE SECRE.
TARY, BOARD OF ANNUITIES AND RELIEF, PRESBYTERIAN
CHURCH IN THE UNITED STATES
Mr. COWSERT. Mr. Senator, I am Charles C. Cowsert, executive

secretary of the pension board of the Presbyterian Church in the
United States with headquarters in Atlanta, Ga. I wish to convey
today felicitations and gratitude of many Georgia church people to
our able and effective Senator Talmadge who, along with Senator
Bentsen and Senator Boren and others, not only has manifested a
great awareness of the problems created for church plans by
ERISA, but also has initiated appropriate corrective legislation.

Mr. Chairman, my denomination is the second largest Presbyteri-
an body in America, has its roots in the mainstream of American
Presbyterianism, and as early as the 1700's our people initiated a
"fund for pious uses" to care for the elderly and disabled retired
ministers and their dependents.

It was out of this benevolent concern that grew the current well-
conceived and well-administered church pension plans which the
Presbyterian Church, through the Board of Annuities and Relief,
operates today.

There are two of these church pension plans. One is for ordained
ministers who may be pastors of local churches or agency employ-
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ees of the denomination. The other is for lay employees who may
serve in local churches or in agencies of denominations. Both of
these pension plans are defined benefit plans including spouse
death benefits as well as annuity benefits. Each is fully funded
with no unfunded preservice liabilities. Both provide immediate
vesting of member dues with 100-percent vesting privileges after 5
years.

Contractual benefits have always been met; and since 1964, the
board has granted up to 127 percent compounded cost-of-living
increases.

Our investments are professionally managed under the highest
fiduciary standards.

Now, Mr. Chairman, the problems in administration of our funds
both for the administrator and the trustees began with the intro-
duction of ERISA legislation in 1974. The uncertainties created for
our plans have caused us tremendous problems.

One question is whether or not I, as an administrator of a church
pension plan, may enroll the employees of an agency that was
created after January 1, 1974, or the employees of an agency that
was then in existence but not enrolled in our plan at that time.

As a director of our program, I take the position that I may not
enroll those employees. I have disallowed the enrollment of em-
ployees on the staff of an orphan's home in Alabama. I have
disallowed the enrollment of the staff of a church kindergarten in
Missouri.

But I understand that some other directors do enroll such people
on the grounds that this law applies not necessarily to the local
agency that was created, or that was not enrolled in 1974, but
applies, rather, to the denominational pension plan itself. So which
interpretation is correct? This is in doubt.

Then, of course, there is the question of what is a church agency
and what is not a church agency, and who shall determine it,
whether it is the government or the church. This is deep water we
are treading here, of course, as you well know.

Then, of course, there persists that question about the corpora-
tion, whether or not a corporation that is separate from the church
but controlled by it may administer an ERISA-exempt plan.

These types of uncertainties make competent and desirable trust-
ees very nervous about their Oduciary responsibilities, and hard to
get. I believe that the bills we are talking about today will correct
these uncertainties and help us out in that direction.

But, Mr. Chairman, it is not the uncertainties as much as the
certainties that really bother us about this ERISA. For one thing,
the law states clearly-and there is no confusion about this-that
b December 31, 1982, I am going to have to take out of our plan
al the employees of agencies. Now, I personally have been in our
)an for 37 years, 17 years as minister of a loal church and 20
years as an administrative director of one of our denominational
activities as an agency. And for 37 years I have never had it come
)ut of our plan. But under this law, there is no doubt about it. As
an agency employee I will have to be taken out and put in another
)Ian of some kind.

The only thing I see to do is to create two more plans, which
,ould mean four plans, and already reference has been made to
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the unusual and unnecessssary expenses involved in this. You are
familiar with the actuarial expenses, the legal expenses and all of
this, and it really imposes a burden upon our people for whom we
have provided and for whom we have promised to provide in the
future.

Another question is that of a minister not currently employed by
a church. We have people on study leave. We have people serving
as evangelists and various types of jobs who are not in a local
church and under ERISA, as presently drawn, these people must
be excluded, as I understand it, or we must come under the terms.

Mr. Chairman, our people are upset about this law because out
of their free will offerings they thought they were making provi-
sion for their ministers and their employees in their retirement.
Up to now we have done a good job, and our people know that we
have, and what we seek is not to avoid the requirements and the
standards that ERISA involves. What we seek is a clarification of
the definition that will enable us to continue to serve them.

Thank you sir.
Senator MATSUNAGA. Thank you very much, Dr. Cowsert.
Mr. Smith?

STATEMENT OF REV. GORDON SMITH, TREASURER, THE MINIS.
TERS AND MISSIONARIES BENEFIT BOARD OF THE AMERI-
CAN BAPTIST CHURCH
Mr. SMrrH. Yes.
I am Gordon Smith, Mr. Chairman, the treasurer of the Ameri-

can Baptist Church's ministers and missionaries benefit board.
We have 9,000 active and retired ministers whom we serve in our

denomination, along with their dependent children and surviving
spouses.

To provide for the better maintenance of the ministry. These are
the words of the charter under which our board operates. To do
this, we provide a variety of benefits for our American Baptist
ministers wherever they are engaged in the exercise of their minis-
try, whether that be in churches, colleges, seminaries, social service
agencies, or overseas missionaries or as chaplains or as evangelists.

We also provide coverage during periods of transition such as
temporary unemployment or during times of disability. Under the
present ERISA statute, it is possible that we could lose our church
exemption if we continue this protection for these members.

S. 1090 and 1091 makes it clear that we can continue to meet our
chartered responsibility in providing protection for these members
and still maintain our church plan status under ERISA.

A second problem relates to catchup provisions for 403(b) annu-
ities. Many of us spend our entire working life within our denomi-
nation serving different churches, different boards, different
church organizations. The formula for computing the exclusional
allowance for a 403(b) annuity defines years of service as years
working for a current employer.

I have worked in our denomination for 27 years as a minister. I
have had four employers. I am with my fourth one now in my
fourth year.
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The exclusion allowance, therefore, is determined on the basis of.
4 years rather than 27 years, the time of service in my denomina-
tion.

My family.responsibilities at this time in life are less. The contri-
bution toward my annuity could be greater and, assuming that I
make it, Mr. Chairman, would result in greater income in retire-
ment.

Now, this is true virtually of all of the members who are in my
age group. S. 1092 is designed to correct this. It also extends special
elections provided in section 415 for employees of educational orga-
nizations, hospitals, and home health care service agencies to in-
clude members of plans represented in the church alliance.

We, therefore, respectively urge favorable consideration and the
ultimate passage of these bills, first to provide needed relief for
church employees, lay and professional, and second to protect the
important and unique function of church plans.

STATEMENT OF LEO LANDES, REPRESENTATIVE, JOINT
RETIREMENT BOARD OF UNITED SYNAGOGUE OF AMERICA
Mr. LANDzS. I am Leo Landes. I represent the joint retirement

board of the United Synagogue of America, which is housed in New
York. The board sponsors one of the smaller programs allied with
the Church Alliance for Clarification of ERISA.

The board program has altogether approximately 1,500 partici-
pants employed by almost 800 different employers, each of whom is
controlled by a separate board, and each board is very jealous of its
independence.

We have an average, therefore, of less than two employees for
each employer.

Approximately 75 percent of our employees, or participants, are
clergymen. We offer a group 403(b) annuity which is fully funded
and insured with a large national commercial insurance carrier.

Our program is 100 percent vested immediately. We are proud of
the fact that the annuity is completely portable. A participant may
move from synagogue to synagogue, to any other 501(cX3) employer
and our movement, carry the group annuity with him, without a
new load, without any additional charges, and without any lapse in
coverage or protection.

Of the 1,500 participants, less than 100 are made up of nonclergy
who are employed by an employer, which is not a synagogue.

Most of these employers are small educational institutions deal-
ing with religious instructions for school-aged children.

Asking the independent trustees of each individual synagogue to
comply with the fiduciary and reporting and other requirements of
ERISA would jeopardize the continued participation of these syna-
gogues in the program.

Similarly, it would be unfair to ask the 1,400 other participants
in the program to pay the increased costs that would have to be
incurred if we were forced to comply with ERISA for the sake of
the less than 100 participants.

The result would be the way the present law reads that these 100
participants would no longer be able to participate in the group
program offered by the Joint Retirement coard. Each of these 100
participants would be forced to obtain an individual contract. The

56-943 0 - 80 - pt.1 - 25
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load on this individual contract would generally be at least five
times the load, or the expenses, connected with our group program.
The benefits would be far less. Our valued portability would be
severely limited.

We are sure that Congress did not intend, when ERISA was
contemplated, to have this result and urge relief.

Thank you.
Senator MATSUNAGA. Thank you.
Who is next?
Mr. NASH. Senator, I am.

STATEMENT OF GARY NASH, SECRETARY AND GENERAL
COUNSEL, CHURCH ALLIANCE FOR CLARIFICATION OF ERISA
Mr. NASH. I am Gary Nash, secretary and general counsel of the

annuity board of the Southern Baptist Convention in Dallas. I also
voluntarily serve as the Secretary of the Church Alliance for Clari-
fication of ERISA.

Dr. Cowsert and Mr. Landes and Reverend Smith before me have
discussed specific examples of the impact of the law on church
plans, employees being denied coverage in church plans because of
the ERISA moratorium on church agency in church plans; the
need for clarification in the ERISA church plan definition so that
church plans will not have to be fragmented, or terminated, and so
that existing participants will not be forced out of church plans;
the inequitable impact of the law on various denominational em-
ployees, depending on the form of church organizational structure;
the problem of ministers performing their ministry outside the
formal denominational structure; and the tax modifications appro-
priate for section 403(b).

In light of Mr. Halperin's comments, it should be kept in mind
that 403(b) annuities are the means used by the churches of provid-
ing benefits to ministers and lay employees with no motive of
discriminating in favor of highly paid employees.
. S. 1090 and 1091 define a church plan to include a plan estab-

lished and maintained by a church pension board. These bills es-
tablish a retroactive corrections period and a procedure to restore
church plan status for denominational plans which fail to meet the
requirements for church plan status.

S. 1092 is purely a revenue measure. It amends section 403(b)
and 415. With respect to the computation of the exclusion allow-
ance for ministers and lay employees of a church, or a convention
or association of churches, or an agency of a church.

To extend the special elections for 403(b) annuities which are
presently available to employees of schools, hospitals and home

health service organizations to employees of churches, conventions
or associations of churches and their agencies and to permit a de
minimis contribution amount in lieu of such elections.

We request that our testimony and prepared statements, in their
entirety, be made a part of the record. We would like to respond to
Mr. Halperin's comments in writing by supplemental submission.

Many of the representatives of other denominations are present
to respond to questions if you have them at this time, and I would
like to introduce them, if that is permissible.
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Senator MATSUNAGA. Without objection, the statements will
appear in the record. However as you will note there are five lights
on the clock, which mean that I have 5 minutes left to rush over to
the Senate floor to vote. I will now have to declare a recess until
2:30 o'clock tomorrow afternoon when other witnesses will testify.

Mr. NASH. This will conclude our remarks, then.
Senator MATSUNAGA. That is correct.
[The material referred to follows:]
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CHURCH ALLIANCE FOR CLARIFICATION OF ERISA
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Nove*er 27, 1979

Hr. Nichael Stern, Staff Director
Committee on Finance
Room 2227. Dirksen Senate Office Building
Washington, D. C. 20510

Re: Senate Finance Subcommittee on Private Pension
Plans and Employee Fringe Benefit Hearings on
8.1090, 8.1091, and 9.1092, relating to church
plans

Dear Hr. Stern:

Enclosed is a statement for filing by witnesses
scheduled to testify as a panel on the above referenced
bills. Dr. Darold Morgan, Dr. Charles Covsert, Rev.
Gordon Smith, Mr, Leo Landes, Dr. John Ordvay, and
Mr. Gary Nash will testify as a panel.

The etmmry of principal points included in the
statement of panel members is as follows,

I
IIIII
IV
V

Background of church pension program in this country
The impact of ERISA on Church Plans - Basic issues
Examples of ERISA problem areas for church plans
Legislative recomndations
Conclusions

The panel members may submit additional and supplemental
materials and statements describing the impact of the
present laws on their church plans and the need for
amendment and clarification of the law,

Enclosed in a separate mailing container are 100 copies
of this written statement.

GSN:fw

Enclosure
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THE NEED FOR CLARIFICATION IN THE
ERISA CHURCH PLAN DEFINITION'

This statement will discuss briefly the background of church
pension program in this country, the impact of URISA on church
plans, the need for clarification in the law with respect to church
plans, and specific recoansendatons for legislative action.

BACKGROUND OF CHURCH PENSION PROGRAM IN THIS COUNTRY

Churches have traditionally felt a sense of responsibility for
making provision for their aged and disabled workers and their
families. Church pension programs have developed as a ministry
of churches.

The first pension programs in the Udited States were set up by
churches in the early 1700s (before there was an Internal Revenue
Code or an income tax) to provide benefits to ministers and other
church employees. As early as 1717 the Presbyterian Church es-
tablished a "Fund for Pious Uses." One of the first functions of
this fund was to provide a grant to the widow of a deceased minister.
In 1784 the Hethodist Church established "The Preachers' Fund" to
make provision "first, for the worn-out preachers and then for the
widows and children of those that are dead." Church relief
ministry became a denomination-wide concern because ministers passed
from one presbytery to another or from one synod, diocese, con-
ference, district or state to another. The denominational boards
of relief that were developed became the denominational pension
boards of today which still operate relief, welfare and assistance
programs in addition to the pension programs which they operate.
As churches grew and their ministries increased, church boards,
commissions, and agencies were created to carry out the ministries
and missions supported by tithes and offerings of members of local
churches.

The nature of church work now may require ministers and lay workers
to serve not only in local churches, but also to serve in church
agencies. Additionally, many ministers in pursuit of their ministry,
serve as chaplains in church and non-church related organizations,
as evangelists as church fund raisers, as employees of social
service or religious organizations and as employees of social ser-
vice agencies or religious organizations sponsored by other denomina-
tions or faiths. The denominational pension boards have served
the unique needs of the ministers and lay workers within their
respective denominations. Generally no church pension board pro-
gram is identical to that of another denomination's since church
denominations are organized differently, and a program serving the
needs of a hierarchically organized denomination might not meet
the needs of one serving a congregationally organized denomination.

Hany congregationally organized churches and 8enominations have
developed individual account plans which provide annuity type benefits
to participants throughout their denominational careers. Although
many of these programs were developed prior to the existence of the
Internal Revenue Code. many of these programs have been treated as
Code section 403(b) annuities for tax purposes. For years many of
these plans have been fully funded and participants have enjoyed
immediate vesting. ERISA has established standards that many exempt
church plans meet or are striving to achieve.
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T1UE Bf ACT Of ZMIA Oil ChURCH LIMIS-.BAIC ISSUES

The Employee Retirement Income Security Act of 1974 (ERISA) has
exempted church plans from major portions of coverage under the
Act. however, because of the way church plan is defined in ERSA,
the church plan exemption is not available to many traditional church
plans. By threatening to fragment denominational pension plans.
ERISA is having an adverse impact on organized religion and it
threatens to undermine the way churches have functioned successfully
and responsibly foryears.
Undr the present definition found in Title I of ERISA at section
3 t3) and n Title 1I of ERISA under what is now known as Internal

Revenue Code section 414(e) a church plan i defined so as to pro-
hibit a church plan from covering employees of church agencies after
1982. Furthermore, the law may be interpreted to require that a
church plan may not cover employees of new church agencies coming
into the plan after 1974.

The legislatively mandated splitting of church retirement programs
into fragments by 1982 contrasts sharply with fundamental principles
of separation of church and state. By carving out certain church
ministries and functions, the government has taken upon itself the
role of defining and limiting church ministries through the ERISA
church plan definition. ERISA's splitting up of churches through
their pension programs fails to recognize the uniqueness of organized
religious denominations today and the vital role that denominational
pension programs play.

Under ERISA, existin* church plans must by 1982 undo many years of
responsible experience and create two or more plans, one covering
church employees and one covering agency employees. Since churches
and agencies are generally dependent upon the voluntary tithes and
offerings of church members, the costs of reorganizing a church plan
and maintaining different plane may significantly reduce plan benefits
or require an unnecessary additional economic burden on churches to
provide the same level of benefits to participants in order to comply
with ERISA's rigid administrative and government reporting require-
ments. If churches and church agencies are faced with additional
costs of complying with ERISA, many of these organizations may have
no alternative but to abandon their retirement programs or to cut
down on their ministries so as to pay the iocreased ERISA costs
which afford no real economic benefit.
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SPECIFIC TEMPLES OF SA' ROBLI R OR CHURCH FIAS
The following paragraphs describe some specific examples of ERISA
problem areas for church plans. The list of examples below is by
no means exhaustive but rather is merely representative of some
of the problem areas facing church plans. Comments to proposed
."church plan" regulations enclosed with this statement describe
in more detail some of the "church plan" problem areas.

As noted by attorney Pat Persons in "ERISA and the-Churches",
copy enclosed, the application of ERISA to retirement and other
benefit plans established by religious denominations would raise
questions of church-state relations under the First Amendment of the
U.S. Constitution. The possibility of such a church-state con-
frontation was recognized by Congress. as evidenced by the state-
ment in the Senate report explaining why church plans were not
made subject to the plan termination insurance requirements 'of
ERISA. This report states:

"The committee is concerned that the examination of books
and records that may be required in any particular case as part
of the careful and responsible administration of the insurance
system might be regarded as an unjustified invasion of the
confidential relationship that is believed to be appropriate
-with regard to churches and their religious activities."

Although this statement was made with reference to the plan ter-
mination insurance provisions, it seems clear that the same reasoning
underlay the exemption accorded to church plans under other parts
of ERISA.

By exempting church plans from ERISA, Congress was endeavoring to
adhere to the long-established principle of separation of church
and -state as expressed in the First Amendment. Decisions of the
Supreme Court in recent years have held that where a statute calls
for governmental action that raises a question under the religion
clauses of the First Amendment, in order to be constitutional "the
statute must not foster an excessive government entanglement with
religion." Church Alliance members believe that an excessive entan-
glement would result if ERISA were applied to church plans. It

s therefore important to take effective steps to prevent this
situation from arising.

The statutory ban on new agencies participating in church plans in
ERISA section 3(33)(B) and (C) has already resulted in many employees
of church denominations being denied pension plan coverage. Other
denominations have allowed new agencies to join existing retire-
ment programs by taking the position that the denomination's existing
program was "established and maintained" for all church affiliates
prior to 1974 regardless of whether the new a encies' employees were
participating in the plan. Neither position is satisfactory sitce
one leaves employees without pension benefits and the other Jeopar-
dizes the "church plan" status of the program.
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In its proposed regulations the Treasury bepartment took the position
that if a church plan should ever., at any time or for whatever
reason, fail to meet the requirements of a church plan it can never
thereafter regain its exempt status under ERISA. This position is
unnecessarily harsh because a failure to meet the requirements of
a church plan may result from insignificant violations of rules that
are not now clearly defined and will take years to resolve. S. 3172
would give a church plan which has violated the applicable rules an
opportunity to correct the violation and thereby retain its exemption
from ERISA. Such a provision seems essential to the orderly
functioning of church plans.

Church plans are exempt from the reporting and disclosure require-
ments of Title I of ERISA, but the IRS has a requirement that all
churches having plans must file Form 5500. For congregationally
organized denominations, this requirement can mean that thousands of
local churches could each be required to file a Form 5500, even if
they each have only one plan participant in the plan.

The problems involved in fragmenting church plans by 1982 promises
tobe a difficult and expensive administrative nightmare. No regu-
lations on how church plans are to accomplish this task have been
proposed. The problem of portability of benefits from an ERISA
qualified plan to an exempt church plan has not been addressed.
Ministers and lay persons desiring to move about within the denomi-
national structure may find that ERISA regulations would require
them to endure gaps in retirement coverage.

Under the existing statute, it is possible that a church plan might
lose its exemption under ERISA if it covers a minister who is not
an employee of a church (or until December 31, 1982. an ernloyee of
a church agency). However, numerous ministers purbue their ministries
from time to time by serving outside the formal denominational
structure. Examples would be ministers employed as chaplains in
hospitals, prisons or colleges, or teaching religious studies in an
educational institution, or serving as self-employed evangelists. It
is important to such ministers, and to the denomination, that their
membership in Church Pension Board's benefit plans be maintained
during such period of service as a minister outside the denomination.
The proposed bill would make clear that this can be done without
jeopardizing the exempt status of the plans under ERISA.

A simil-ar- question exists under present law with respect to the
coverage of congregational ministers or lay 'employees who are not
currently employed because they are disabled or in transition from
one job to another.

ERISA contains extensive rules regarding the investment of assets
of employee benefit plans, and the purposes for which such assets may
be disbursed. These rules, which in some cases are quite rigid.
are appropriate for the typical employee benefit plans with
which ERISA is concerned. In such typical plans, contributions are
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made to a fund by the employer, or the employees, or both for the
purpose of providing benefits that are pecified in the plan. tI SA
provides that the assets of such plans hall be used for the
exclusive purpose of providing benefits t? participants end
beneicia ries and defraying reasonable expenses of administering
the plans. However, since most church pension boards were es-
tablished for broader purposes than the exclusive purpose rule of
ERISA, the Federal government might be placed in the position of
determining the extent to which a church pension board's endowment
and other funds could be used for the board's general and religious
purposes, as distinguished from benefit plan purposes.

By failing to recognize church pension boards in ERISA section 403
requiring the establishment of a trust or the issuance of insurance
contracts "issued by an insurance company qualified to do business
in a State," ERISA fails to deal with the question of whether a
church pension board will be allowed to continue to fund or administer
annuity programs of church agencies without operating under a
"church plan" exemption.

There are no statutory exemptions in ERISA section 408 for church
pension boards--they are not needed as long as the "church plan"
exemption applies. Statutory exemptions from the ERISA section
406 prohibited transactions provisions, such as those applicable
to banks and insurance companies in section 408(b)(4), (5), (6),
and (8), would probably not apply to a church pension board operating
without the "church plan" exemption. These sections appear to be
important enough for the insurance industry and others to seek even
greater exemptions just so they can carry on business as usual. If
the technical application of section 406 is to apply to church pen-
sion boards without similar exemptions, traditional church pension
boards, if they continue to perform their traditional roles in de-
notinational pension programs beyond 1982, may be faced with un-
usually large legal expenses to avoid technical violation of the law.

The problem that is of the greatest concern to a number of the
denominations is the so-cal led church agency problem. As previously
mentioned, under present law a church plan cannot retain its RISA
exemption after December 31. 1982 if it continues to cover employees
of church agencies. Examples of church agencies would be any of
the following organizations which is affiliated with a church or a
convention or association of churches: a hospital, a school or
colle e, a nursing home, a retirement home, a drug-abuse center, or
a children's home or camp.

The Church Alliance has taken the position that because of the close
relationship that exists between churches and their affiliated
agencies, it is essential that the employees of the agencies be
eligible for coverage under the benefit plans of the church. If
this is not permitted, the agencies will have only two alternatives;
that is, either to establish ERISA plans for their employees or to
terminate their plans on December 31, 1982. Because of the expense
and red-tape connected with establishing ERISA plans, it is feared
that many agencies will choose to terminate their plans, thus depriving
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their emwloyes of benefits which they are now receiving as members
of the church plan. Also, it is believed that if agency employees
are not allowed to' participate in church plasie the mobility of
church employees within the denomination will be greatly restricted.
8.1090 and S.1092 would permit the continued coverage of agency
employees in church plans after December 31, 1982.

It is not-an overstatement to say that if 8.1090 and S.1092 are not
e.tated, the consequences for all religious denominations'will be
very serious. The type of regulation mandated by ERISA is simply
not appropriate for an organization with a religious history and
purpose such as the pension boards of religious denominations.

LEGISLATIVE RECOM4ENDATIONS

Members acting on behalf of the pension program of over tventy-five
religious denominations in the United States have formed the Church
Alliance For Clarification of ERISA (the "Church Alliance"). The
Church Alliance members support the amendment of the ERISA "church
elan" definition so as to recognize traditional church plans which
cover employees of churches and church agencies. In addition, the
Church Alliance members support the removal of a number of technical
defects in the law which do not recognize the differences in the
denominational structures of various churches. Church Alliance
members are concerned that many churches' plan participants will not
have pension benefits proivided for them if they are foiced out of
church plans by ERISA requirements.

Bills to clarify the church plan definition supported by the Church
Alliance members have been introduced by Senator Herman Z. Talmadge
of Georgia and Senator Lloyd Bentsen of Texas (S.1090 and S.1092)-,
by Congressman Barber B. Conable, Jr. of New York (H.R.1576 and H.R.1578).
Bills introduced by the same legislators arend section 403(b) of the
Internal Revenue-Code (S.1092 and H.R.1577).

Enclosed as a part of this statement are brief summaries of the
specification for the legislation supported by the meters of the

-Church Alliance For Clarification of ERISA. The introductory statements
(Congressional Record, page S54444 and following) concerning S.1090,

.I091, and SAlW de by Senator Talmadge explain the bills and five
some examples of problem the bills are intended to relieve.

Additionally, letters of comments on proposed "church plan" regulations
to the Commissioner of Internal Revenue are enclosed as a part of this
statement.

An article "ERISA and the Churches" is enclosed as a part of this state-
ment. The texts of the bills referred to in that article (delivered
May 23, 1978) are virtually the same as S.1090, S.1091 and S.1092.

It should be pointed out. that S.1090 and S.1092 are intended to have
the following effect with respect to the following:
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By Including ordained ministers within the definition of
oye without requiring an employment relationship, the

billperaits a church plan to continue to cover a minister
who serves in the exorcise of his ministry outside of the
denominational structure. The words "in the zeereise of his
ministry" are to be given their plain meaning,, and the restric-
tions placed upon theme words in the regulations under such
provisions of the Code as sections 3121 and 1402 are not to be
employed. Thus, a chaplain in the Armed Forces of the United
States or a chaplain in a prison or a hospital, operated by the
United States, a State, Territory, or moeession of the United
States, or the District of Colmbai, or a foreign tovernmnt,
or a political subdivision of any of the foregoing, would be
perfoining services in the exercise of his ministry. A
minister who teaches religious studies in a university that is
not church related could also receive coverage. An evangelistic
minister who has no employer would also be permitted to parti-
cipate in the church plan.

It should also be pointed out that these bills consider the denomina-
tional pension boards to be arms of churches carrying out the religious
function of compensating denominational workers.

CONCLUSION

The members of the Church Alliance For Clarification of ERISA support
S.1090, S.1091, and S.1092. The members acting on behalf of the
pension program of the following denominations are as follows:
Mr, Robert Adler (Union of American Hebrew Congregations), Mr , Arthur
W. Brown (United Presbyterian Church in the U.S.A.), Mr. Gary W.
Brunson (Mennonite Churches), Mr. Harold A. Conrad (Church of God),
Dr. Charles C. Cowsert (Presbyterian Church in the United States),
Mr. Ray C. Dodds (Reorganized Church of Jesus Christ of Latter Day
Saints), Mr. William B. Duffy, Jr. (Unitarian Universalist Association
of Congregations in North America), Rev. James M. Cranberry, Jr.
(African Methodist Episcopal Church), Mr. Earl E. Haake (The Lutheran
Church-14issouri Synod), Mr. Thomas J. Hanrahan (Catholic .utual Relief
Society), Hr. Gerald K. Hornung (United Methodist Church), Mr. Leo
Landes (United Synagogue of America), Dr. Darold H. Morgan (Southern
Baptist Convention), Dr. Dan K. Moore (Presbyterian Church in America),
Mr. W, L. Murrill (General Conference of Seventh-day Adventists),
Dr. John .n. Ordway (United Church of Christ), Mr. Darrell Prichard
(Church of God in North America), Dr. Robert A. Robinson (Episcopal
Church), Dr. illiam nMartin Smith (The Christian Church - Disciples
of Christ), Hr. John Storey (The Wesleyan Church), Mr. Joel K. Thompson
(Church of the Brethren), Rev. Henry F. Treptow (The Amrican Lutheran
Church), Mr. Garrett C. Van de Riet (Christian Reformd Church in
North America), Dr. Jewett L. Walker (A.M.E. Zion Church), Dr. L.
Edwin Wang (Lutheran Church in America), Rev. Dean Wessels (Church of the
Nazarene) and Dr. Dean R. Wright (American Baptist Churches).
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APPENDIX

Letters of comments on pro sed "church plan" regulations
to Comwssioner of InternarRvenuet

- dated May 1977 from Darold H. organ,'Chairan of
Church Alliance For Clarification of ERISA

- dated November 18, 1977 from Gary S. Nash, General
Counsel of Annuity Board of the Southern Baptist
Convention

- dated October 7, 1977 from John D. Ordway, Executive
Vice President of The Pension Boards of the United
Church of Christ

- dated November 23, 1977 from John P. Parsons, attorney
for The Ministers and Missionaries Benefit Board of the
American.Baptist Churches

"ERISA AD THE CHURCHES" prepared by John P. Persons, Attorney-
at-Law, Patterson, Belknap, Webb & Tyler, for meeting of Board
of Managers of The Ministers and Missionaries Benefit Board of
American Baptist Churches, May 23, 1978.

Summary of Specifications for Legislation Supported by Church
Alliance For Clarification of ERISA H.R.1577 and S.1192
(96th Conpress)

Summary of Specifications for Legislation Supported by Church
Alliance For Clarification of ERISA H.R.1576, S.1091,
H.R.1578, and S.1090 (9th Congress)
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May 20, i977

Commissioner of Internal Revenue
Internal Revenue Service
1111 Constitution Avenue, V. W.
Washington, D. C. 20224

Attention: CC:LR:T

Res Proposed Regulations Under Section
414(e), IRC, Defining "Church Plan"

Dear Sirt

This letter is written pursuant to the notice published

in the Federal Register dited April 8, 1977, inviting

counonts on the definition of "church plan" as defined in

Section 414(e), IRC. These comments are submitted by the

Church Alliance for Clarification of ERISA, an alliance of

church pension program chief executive officers acting on

behalf of the pension programs of the denominations listed

on the left side of this page. We believe the regulations

to have been exceptionally well drafted. Ve have but

three comments.

First'. All of the churches comprising the Church Alliance

permit an exceptional degree of freedom in the clergy and

lay personnel to pursue their ministry and careers accordinS

to their own consciences. A minister will not necessarily

upon ordination continue without interruption until retire-

ment to serve his church in this precise capacity He may

for a time during his career accept'a post, for example, at

a drug rehabilitation center or child abuse agency. Noncthe-

less, the church plan may continue to cover the minister or
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former lay employ#* for the reason that the plan of'his new

employer may require a period of employment before eligibility

to participate or may have no plan at all.

Ministers and lay employees are not munificently compensated. Nor

can they look forward to retirement benefits that are munificient.

A gap in pension coverage works real hardship on such persons.

Section 414(e) does not require that the employees of the church be

current employees. We assume that the proposed regulations do not

intend to require coverage solely of present employees in order to

meet the church plan requirements. There would seem to be no compellinj

social or other policy for imposing such a condition. The underlying

principle behind ERISA is to promote, rather than to discourage,

coverage and portability.

Therefore, for purposes of clarification, we propose the addition

of the following language in Proposed Regs. Jl.414(e)-l(a):

;"There is no requirement in section 414(e) or this section
that the employees of a church or convention or association
of churches be current employees. Therefore, a church plan
will not fail to meet the requirements of section 414(e) or
this section merely because it provides coverage for ministers
and former lay employees of a church or convention or associa-
tion of churches, and, additionally, for plans described in
the special rule of paragraph (d), the agencies of such church
(or convention or association of churches)."

Second. In Proposed Regs. Sl.414(e)-l(a), it is stated:

"If at any time during its existence a plan is not a church
plan because of a failure to meet the requirements set forth
in this section, it cannot thereafter become a church plan."

There is no support for this position in the legislative history of

ERISA that we can find.
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When the final church plan regulations are promulgated, it vilI be

almost three years since the enactment of ERISA. It is quite possible

that a church in some minor way could have during this period failed

to qualify as a church plan in spite of all good faith efforts at

complying with the bare words of the statute. A rule that irrevocably

denies exemption for acts or failures to act during a period when no

regulations were issued is severe.

Practically no two church plans are alike in design or operation.

Yet Congress has attempted In Section 414(e) to embrace the design

and operation of the multitude of church plans in this country. This

problem of squeezing within the definition of church plan should not

be made more intolerable than it is now by a rule that once a church

plan fails to qualify, it may never do so. Even with regulations,

many areas are unclear and will remain so for years.

Organizations described in Section 501(c) are granted exemption from

the income tax under Section 501(a). A Section 501(c)(3) organization

failing to meet, say, the "exclusively" test in one year may, by

changing its organization or operational characteristics, be a

501(c)(3) organization in another year. There is no more indication

in Section 414(e) than in Sections 501(a) or 501(c)(3) that Congress

intended that failure to meet the requirements of these sections be

perpetual.

Section 410(d) grants churches an irrevocable election to elect to

come within certain provisions of ERISA. There is no practical danger
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that a church plan oight deliberately fail to meet the requirementa

of church plan in order to avoid the irrevocability of this election.

The reason is that coming within these ERISA provisions offers no

conceivable advantage to a church plan.

Therefore, we would suggest that the above-quoted language be omitted

in its .entirety.

Third. Under Section 414(e), a plan oust be established and main-

tamied for its employees by a church or convention or association of

churches. Under Proposed Regos. 5l.414(e)-l(e), a church includes

a religious order or religious organization if such order or

organization (1),is an integral part of the church and (2) is engaged

in carrying out the functions of the church, whether as a civil law

corporation or otherwise.

Most church plans are administered by or funded through a pension

board. It is believed that at the very least these pension boards

carry out the functions of the church and are, therefore, included

as part of the church. It might be helpful, however, if the

Regulations give pension boards that administer or fund church plans

as an example of an organization that is engaged in carrying out the

functions of a church.
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If you find any of the foregoing suggestions unacceptable, ve

request that a public hearing be held on the proposed regulations

under Section 414(e), IRC. At such time a number of the members

and spokesmen of the Church Alliance*Viii request the opportunity

to testify.

Respectfully submitted,

CHURCH ALLIANCE FOR CLARIFICATION
OF ERISA

By Ct .9~
Darold H. Morgai, President
Annuity Board of the)
Southern Baptist Convention
511 North Akard Building
Dallas, Texas 75201

6.93 0 - 80 r pt.1 - 26
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kNNU1Tf BOARD OF THE SOUTHERN BAPTIST CONVENTION' 511 NORTH AKARD BUILDING DALLAS, TEXS 75201 (214) 7474t

A
GARY L %ASH

November 18, 197

Commissioner of Internal Revenue
Internal Revenue Service
1111 Consitution Avenue, N. W.
Washington, D. C. 20224

Attention: CC:LRT

Re: Proposed Regulations Under Section
414(e), IRC, Defining "Church Plan"

Dear Sir:

This letter is written pursuant to the notice published in the
Federal Register dated April 8, 1977, inviting comments on the
definition of "church plan" as defined in Section 414(e), IRC.
and pursuant to the notice published in the Federal Register dated
September 7, 1917-r-nvitin comments to be delivered at a public
hearing held October 6, 1997 in Washington, D. C.

I testified at the public hearing on October 6, 1977. I am
enclosing with this letter a copy of my prepared testimony
delivered at that hearing.

I have noted an article which appeared in the November 7, 1977
issue number 162 ,f the BHA Pension Reporter on page A-7 concerning
the comments of Henry Rose, Pension Benefit Guaranty Corporation
General Counsel, concerning the proposed "church plan" regulations.
The article indicates that Rose has expressed objection to the general
rule established in the proposed regulations which would provide
that if at any time a plan fails to meet the requirements for being
a church plan, then it can never thereafter become a church plan.
Under this very harsh interpretation made in the proposed regulation,
the PBGC may find itself excessively entangled in church affairs
should it enforce the liability requirements of ERISA Section 4062
against an employer participating in a church plan, which inadvertent-
ly failed to meet the criteria of the proposedpregulations. I
would urge you to reconsider this aspect of the proposed regulations,
The proposed regulations concerning "church plans" have evoked con-
siderable interest from the major denominations in the United States.
Should you pursue Hr. Rose's apparent suggestion to deftne
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the term "church" in the regulations, I would respectfully request
to cometet on the proposed definition prior to te becoming
adopted as a final regulation.

PRespjct full.submitted

? s. h, Gneral Counsel
Annuity Board of the
Southern Baptist Convention

GSN z nt

Enclosure
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ORAL COtIVENTS TO THE INTERNAL REVENUE SERVICE BY GARY S. flASH ON

THC PRoPosn OFGULATtOnS RELATING TO CHURCH PLANS ot OcTORER G.1g77

IllIODUCTI ON

I AM GARY S. NASH, IN HOUSE GENERAL COUNSEL OF ANNUITY BOARD OF

THE SOUTHERN BAPTIST CONVENTION, 511 NORTH AKARD, DALLAS, TEXAS

75201. ANNUITY BOARD OF THE SOUTHERN BAPTIST CONVENTION IS A-

TEXAS NON-PROFIT CORPORATION, INCORPORATED IN 1918 TO PROVIDE FOR

THE RELIEF, SUPPORT, BENEFITS AND ANNUITIES OF MINISTERS AND LAY

EMPLOYEES OF BAPTIST ORGANIZATIONS OF THE SOUTHERN BAPTIST

CONVEtITION. ATTENDING THIS HEARING WITH ME TODAY IS DR. DAROLD
MIORGAN, PRESIDENT AND CHIEF EXECUTIVE OFFICER OF THE ANNUITY

BOARD OF THE SOUTHERN BAPTIST CONVENTION.

MY CO.4MEIITS ON YOUR PROPOSED CHURCH PLAN REGULATIONS WILL PROVIDE

YOU WITH BACKGROUND INFORMATION ABOUT THE ANNUITY BOARD, INFOR-

MATION ABOUT CHURCH PLANo DEFINITION PROBLEM AREAS DURING THE

TRANSITIONAL PERIOD AND AFTER DECEMBER 31, 1982-AND I WILL CONCLUDE

WITH SPECIFIC RECOMMEENDATIONS CONCERNING THE REGULATIONS.

OIISTITUTIO~iAL OBJECTIONl TO JURISDICTION
AT THE OUTSET, I STATE MY CONSTITUTIONAL OBJECTIONS, BASED ON THE
FIRST AmENDMENT FREE EXERCISE AND ESTABLISHMENT CLAUSES, TO THE

JURISDICTION OF GOVERNMENTAL BODIES TO PASS LAWS AND REGULATIONS

RESPECTING CHURCH AFFAIRS AND THE MANNER AND POLITY THE VARIOUS

DENOMINATIONS HAVE SELECTED TO DISCHARGE THEIR RELIGIOUS MISSION.

UNLIKE HIERARCHICAL DENOIIIATIOIS OR QUASI IIIERARC IICAL DENOMINATIONS,
THE SOUTHERui BAPTIST CONVENTION USES A CON1GREGATIOIAL STRUCTURE

EfPLOYIIG A ULTITUDE OF CIVIL LAW CORPORATIONS TO CARRY OUT FUIICTIONS
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OF WORSHIP, PREACHING, EDUCATING, HEALING AND OTHER RELIGIOUS

MISSIONS AND MINISTRIES,

CONGREGATIONAL BAPTIST CHURCHES ARE AUTONOMOUS CHURCHES AND ARE

NOT SUB-PARTS OF A CHURCH. SOUTHERN BAPTIST CHURCHES BAND TOGETHER

THROUGH LOCAL ASSOCIATIONS, STATE CONVENTIONS AND THE SOUTHERN

BAPTIST CONVENTION TO PERFORM MItISTRIES WHICH MIGHT MORE EFFECTIVELY

OR EFFICIENTLY BE CARRIED OUT TitROUGH THi USE OF POOLED FUNDS VOLUN-

TARILY GIVEN TO LOCAL CHURCHES BY INDIVIDUAL CHURCH MEMBERS,

THROUGH THE VOLUNTARY DONATIONS OF SOUTHERN BAPTIST CHURCHES TO THE

CO-OPERATIVE PROGRAM, MONIES ARE DISTRIBUTED TO SOUTHER" BAPTIST

CONVENTION ORGANIZATIONS AND STATE BAPTIST CONVENTIONS, AND STATE

CONVENTION ORGANIZATIONS TO CARRY OUT MINISTRIES WHICH SMALL IN-

DIVIDUAL CHURCHES ALONE MIGHT NOT OTHERWISE BE CAPABLE OF CARRYING

.OUT,

STATE BAPTIST CONVENTIONS ESTABLISH ADDITIONAL BAPTIST ORGANIZATIONS

SUCH AS HOSPITALS, UNIVERSITIES, LOCAL MISSIONS AND CHAPLAINCY

PROGRAMS AND ALSO CONTRIBUTE TO THE ANNUITY BOARD ON BEHALF OF

MINISTERS, AMOUNTS EQUALLING SPECIFIED AMOUNTS CONTRIBUTED ON

BEHALF OF MINISTERS BY LOCAL CHURCHES.

UNLIKE HIERARCHICAL CHURCHES SUCH AS THE ROMAN CATHOLIC CHURCH OR

THE CHURCH OF JESUS CHRIST OF LATTER DAY SAINTS, AND UNLIKE OUASI

HIERARCHICAL CHURCHES SUCH AS THE UNITED PRESBYTERIAN CHURCH IN

THE USA, WHERE THERE ARE CLEAR LINES OF RESPONSIBILITY, CONTROL AND
AUTHORITY, CONGREGATIONAL BAPTIST CHURCHES ARE WITHOUT CLEAR LINES

OF CONTROL FROM THE STATE BAPTIST CONVENTIONS AND FROM THE SOUTHERN

BAPTIST CO1VEfITION. RATHER, CHURCH MEMBERS OF LOCAL CHURCHES ELECTED

AS TRUSTEES Oil BOARDS OF DEHOINATIOIIAL ORGANIZATIONS CONTROL THE

POLICIES OF THE VARIOUS DENlOMINATIOIIAL ORGANIZATIONS.
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(1O CHURCH OR OTHER DEIOMINATIONAL ORGANIZATION IS REQUIRED TO
PARTICIPATE .Il ANY OF THE RETIREMENT ANNUITY OR WELFARE BENEFIT

PROGRAMS PROVIDED THROUGH THE ANNUITY BOARD OF THE SOUTHERN BAPTIST

CONVENTION. PARTICIPATION IS STRICTLY VOLUNTARY.

HOWEVER, THE ANNUITY BOARD HAS BEEN ABLE TO SERVE THE UNIQUE RE-

QUIREMENTS OF THE SOUTHERN BAPTIST CONVENTION AFFILIATED CHURCHES A1D

DENOMINATIONAL ORGANIZATIONS ESTABLISHED TO CARRY OUT THE FUNCTIONS

-AND MINISTRIES OF-CHURCHES,

SOUTHERN BAPTIST MINISTERS AND LAY EMPLOYEES ARE HIGHLY MOBILE,

CHANGING FROM CHURCH TO.CHURCH, FROM CHURCH TO OTHER DENOMINATIONAL

ORGANIZATION, FROM DENOMINATIONAL ORGANIZATION TO DENOMINATIONAL

ORGANIZATION AND VICE VERSA,

THE ANNUITY BOARD HAS DIFFERENT INVESTMENT POOLS TO FUND RETIREMENT

ANNUITY AND RELIEF BENEFITS, DEPENDING ON THE NATURE AND THE PART OR

PARTS OF THE PROGRAM IN WHICH A DENOMINATIONAL EMPLOYEE MAY BE PAR-

TICIPATING,

ONE PART OF THE ANNUITY BOARD PROGRAM IS MAINLY FOR MINISTERS, AND

IT RECEIVES CONTRIBUTIONS FROM THE MINISTER' S CHURCH AND MATCHING

CONTRIBUTIONS FROM THE STATE CONVENTION WHERE THE CHURCH IS LOCATED.

OTHER PART OF THE PROGRAM IS SIMILAR TO A THRIFT PLAN OR MONEY

ACCUMULATION PLAN ID BOTH MINISTERS AND OTHER DENOMINATIONAL ENPLOYEEj

PARTICIPATE IN THIS PART IF THEY SO DESIRE.

A THIRD PART OF. THE PROGRAM PROVIDES FOR A VARIABLE ANNUITY BENEFIT

AS A SUPPLEMENT TO PARTICIPATION IN ONE OF THE OTHER PHASES OF THE

PROGRAl., THIS VARIABLE PART OF THE PROGRAM IS OPEN, TO ANY DENONI-

IIATIONIAL ErMPLOYEE WHO IS ALSO PARTICIPATING IN SOME.OTHER PHASE OF

THE PROGRAM.
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'THERE ARE NO.ORGANIZATIONS PARTICIPATING IN ANNUITY BOARD PROGRAMS

WHICH ARE OThER THAN CODE SECTION 501(c)(3) ORGANIZATIONS. THE
ANNUITY BOARD HAS NO PLANS MAINTAINED PRIMARILY FOR EMPLOYEES

EMPLOYED IN CONNECTION'WITH UNRELATED TRADES OR BUSINESSES.

PRORM4 AREAS
THERE IS A GREAT DEAL OF CONCERN OVER WHAT THE INTERNAL REVENUE

SERVICE AND THE DEPARTMENT OF LABOR ARE GOING TO DECIDE ARE 'AGENCIES'

WHICH CANNOT PARTICIPATE IN CHURCH PLANS AFTER DECEMBER 31, 1982.
WE ARE CONCERNED ALSO AS TO-WHETHER CHURCH PENSION BOARDS WILL BE

ABLE TO CONTINUE'TO SERVE THESE AGENCIES AFTER 1982, SINCE THE
SEVERAL ERISA DRAFTING COMMITTEES WERE APPARENTLY UNAWARE OF THE
EXISTENCE OF CHURCH PENSION BOARDS.

BAPTIST SCHOOLS AND HOSPITALS HAVE PARTICIPATED IN ANNUITY BOARD

PROGRAkIS NOT ONLY BECAUSE OF THE QUALITIES OF THE PROGRAMS BUT ALSO

BECAUSE OF THE INHERENT DENOMINATIONAL TIES,

THE GOVERNMENT-MANDATED DIVISION OF AGENCIES FROM CHURCHES IN CON-

TEXT OF CHURCH PLANS IS VIEWED WITH ALARM NOT ONLY BECAUSE OF THE

INVOLUNTARY BREAKING OF RELIGIOUS TIES, BUT ALSO 'BECAUSE OF THE

INCREASED ADMINISTRATIVE COSTS FOR BOTH THE EXEMPT CHURCH PLAN AND

THE NEW NON-EXEMPT AGENCY PLANS.

WE FEEL THAT DURING THE TRANSITION PERIOD, OUR JOINT FUNDED DE-

NOfIIIATIOIAL ANNUITY PROGAM IS ENTITLED TO BE TREATED AS A CHURCH

PLAN,

BElMPDADl
THE REGULATIONS SHOULD RECOGNIZE AS CHURCH PLANS JOINT FUNDED DE-

NOII,'1ATIOIIAL AIN ITY PROGRAMS ESTABLISHED AND MAINTAIflED THROUGH

CHURCH PElSION BOARDS,
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WE CONCUR WITH THE OTHER DENOMINATIONAL PENSION BOARDS REPRESENTED

THROUGH THE CHURCH ALLIANCE FOR CLARIFICATION OF ERISA IN ALL POINTS
PRESENTED IN THE LETTER OF COMMENTS TO THE COMMISSIONER, DATED MAY

20, 1977, CONCERNING THE PROPOSED CHURCH PLAN REGULATIONS. IN

THIS EXTREMELY COMPLEX AND SPECIALIZED AREA OF 'CHURCH PIANS IN

THE ERISA CONTEXT, IT CERTAINLY APPEARS HARSH AND 4JNFAIR TO IMPOSE
AN IIICURABILE AND PERPETUAL BANISHMtENT FROM *CHURCH PLAN" STATUS

FOR A DENOMINATION PLAN WHICH, IN SPITE OF GOOD FAITH EFFORTS AT

COfIPLYING WITH THE STATUTORY CHURCH PLAN DEFINITION FAILED TO

MEET IT. WE THEREFORE STRONGLY URGE THAT THE FOLLOWING LANGUAGE

FROM SECTION 1.414(E)-l(A) BE DELETED IN. ITS ENTIRETY!
"IF AT ANY TIME DURING ITS EXISTENCE A PLAN

IS NOT A CHURCH PLAN BECAUSE OF A FAILURE

TO MEET THE REQUIREMENTS SET FORTH IN THIS

SECTION, IT CANNOT THEREAFTER BECOME A

CHURCH PLAN,"

14E URGE THAT A DEIIOMINATIONAL PENSION BOARD WHICH FUNDS OR ADMINISTERS

CHURCH PLANS BE GIVEN AS AN EXAMPLE OF AN ORGANIZATION THAT IS EN-

GAGED IN CARRYING OUT THE FUNCTIONS OF A CHURCH. CHURCH PENSION

BOARDS ARE INTEGRAL IN THAT THEY PERFORM VITAL AND NECESSARY FUNCTIONS

FOR THE EXISTENCE OF THE CHURCHES.

THE VARIETY OF ORGANIZATIONAL STRUCTURES OF THE VARIOUS RELIGIOUS

DEIIO1INATIOIIS PRESENT IN THE UNITED STATES APPEAR TO POSE A VERY

DIFFICULT PROBLEM FOR REGULATIONS TO DEAL WITH IN THE 'CHURCH PLAN'

COt|TEXT SINCE "CHURCH" HAS SO MANY DIFFERENT MEANINGS AND COINOTATIONS,
riOT ONLY IN THE TAX LAIIS BUT ALSO FROM ONE DENOMINATION TO ANOTHER.

YOU WILL FInID THAT DE11OMINATIONAL PENSION PROGRAMS HAVE GENERALLY
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A GREATER DEGREE OF CONTROL IN THE PLAN MEMBER THAN OTHER PLANS OF

PROFIT MAKING ORGANIZATIONS, YOU WILL ALSO FIND THAT DENOMINATIONAL

PEIISION PROGRAMS MAY HAVE A GREAT DEAL OF DIFFICULTY FITTING INTO A

GOVERflMENT DEFINED AND ENFORCED UNIFORMITY FOR EXEMPT CHURCH PLAN

STATUS. FOR THAT REASON I URGE THAT THE REGULATIONS YOU ADOPT BE AS

FLEXIBLE AS REASONABLY POSSIBLE UNDER THE LAW.

THANK YOU,
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The Pension Boards uvirEo CHURCH OF CHRISr

""4,-J"H 0. OAMVAY

October 7, 1977

Director, Legislation and Regulation Branch
Office of Chief Counsel
III Constitution Avenue, N.W.
Washington 0. C. 20224

Re: Proposed regulations defining the
term "Church Plan".

Dear Sir:

At the conclusion of the hearing on the proposed regulations to
define the term "Church Plan", It was indicated that any further
written comment concerning the subjects discussed would be welcome.

During the hearing presentation, two Individuals suggested that
the regulations, when Issued, Include a church pension board as an
example of the type of entity that would be considered to be within
the definition of Church or an Association or Convention of Churches.
In each case, Ms. Kahn asked the Individual how one would distinguish
a pension board from the other agencies of the church.

A pension board is clearly distinguishable from other types of
agencies of the church. A pension board Is carrying out the Internal
administration of the church necessary for the church as a whole
to function. Other agencies dealing with the public as a whole or
some segment of the public are pursuing their ministry by the
provision of some charity or service for the people of the community.
There Is a distinct difference between the two.

Ultimately all of the work of the church Is Intended to benefit the
community and there has been considerable discussion over which
functions are deemed to be functions of a church and which functions,
when carried out by a separate entity of a church, are such that the
entity Is considered an agency not exempt from the Employee Retirement
Income Security Act of 197.4. The questions related to such functions
as health care, education, care for the aged or disabled, etc.; when
such functions are carried out by the church through the provisions
of service to the public, and whether or not such functions are
functions of a "church" are not required to be answered to differentiate
between a pension board and an agency of the church. Congress has
established a difference between "churches" and such "agencies", at

THE DdWUIT'y rUjo IrOn COntGATjofL U 'sf5AS aOAfO OF VIN$1ONS ANO ELIE 0F TNof ME CY ALcAL ANO EtORMED Doe

N"stll(V(,, rU?.o Ton g*~y woA4 AUNRTIO CHUR*H 0OF ro,4iNSiiA A& ASMSIAI.

t.,0,r., Ofc4 t"l P ,IK AV ,'JA SOUtH. NW VORc N V.O t all Af13 -11
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least for the purposes of ERISA. Accordingly, I only deal with the
carrying out of the functiorsof a church in the more traditional sense.

In that sense, the direct functloreof a church are carried out In the
local community In some building usually built and paid for by a congre-
gation who also employs a minister and others to carry out or supervise
the specific functions performed within that church and to the congregation
and community. This would include Sunday services In a christian church,
baptism, marriage, funerals, communion, counselling, and a myriad of
other Items. There would normally be a Sunday School.for children, a
choir, a youth group, as well as an adult group, a women's group, a men's
group, and a wide variety of committeesdealing with specific neeand
concerns in religious and spiritual matters, of the congregation, of the
community, and throughout the world.

Because these concerns are common to virtually all churches, and within
a specific denomination, have a common religious Interpretation as a
basis for dealing with such concerns, regional and national bodies are
established to assist in the efficient implementation of those concerns.
In a hierarchical church the national bodies would commonly be looked
at as the "Church" carrying out the functions of the churh through the
local congregations which are normally owned or controlled by that national
body. In a congregationally structured church, the general public would
still view the national bodies as the "church". However, ih this type
structure, the national or regional bodies do not control the local
congregations, and In most cases do not directly carry out the commonly
thought of functions of the churd,. However, their role is essential
to the functions of those local congregations and they are an integral
part of the church as a whole.

These functions include such things as the publication of hymnals, church
school materials, support of new congregations, assistance In the place-
ment of ministers, supervision and coordination of missionary activities,
coordination And assistance In the activities of local congregation in
their individual ministries, financial aid for the building or extension
of church facilities, and on' through virtually every element of the
operation of a local church, not to mention national leadership of the
denomination.

One could say that such elements could be provided by some other source
but such an answer does not recognize the circumstances of the church.
When a church of a particular denomination wants a hymnal, they need
one which reflects the theological thinking of that denomination, not a
publication that some secular organization would compile, and it certainly
Is not practical to say that each local congregation should publish their
own.

Similarly, when a congregation wants to build a new church or an extension
to its existing structure, it could. be said that they could borrow money
from some local lending facility. Again, that solution is not possible
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In a great number of situations. While a church structure may cost
substantial amounts to build, its value in the market place Is usually
limited to Its use as a church. A bank attempting to foreclose on a
church building has two basic problems. First, the building Is un-
saleable unless there happens to be another congregation In the area
that needs a building. Accordingly, the value of the property Is often
limited to the value of the land. Second, the bank Incurs a substantial
public relations detriment when their foreclosure becomes public knowledge.
As a practical matter, normal mortgage financing does not adequately meet
the needs of a church.

Another circumstance with which national and regional bodies must deal is
the employment and maintenance of the ministers of the denomination. A
church cannot, as a practical matter, go to an employment agency to locate
a minister. A church looking for a new minister necessarily wants a
minister that adheres to the principlesof that denomination. This normally
requires knowledge of those ministers within the denomination who are
either presently unemployed br who are seeking, or willing to consider,
a change from their present employment. A national body relating to this
concern meets the needs of both the local congregation and the minister
who must fulfill his calling in a variety of settings over the period
of his working career. The maintenance of that minister over his career
and beyond his working years is the continuing concern of the local church
and the church as a whole as It Is only through an effective ministry that
the primary functions of the church can be effectively pursued. This In-
cludes current Income and housing, but also Includes provision for health
care, disability Income, survivor benefits, and retir-ment Income for the
minister and his dependents.

Again, it could be said that such benefits could be obtained from other
sources, but such position again does not recognize the facts of a ministry
within a church. while ministers commonly will devote an entire career
within a single denomination, their ministry will move within the
denomination from church to church to agency, and back to another church.
The great majority of churches will have, at most, three full time employees.
and a large number will have only one, the minister. Other services of
the church (teaching, clerical, choir director, etc.) will be obtained
from persons within the congregation on a part time basis either as unpaid
volunteers or for minimal compensation.

Under such circumstances, the costs of obtaining individual benefit packages
for the employed Individuals is prohibitive In cost as group coverages
would not be available, Impractical for the participants because of the
necessity of changing coverages with each change In the minister's employment,
and Impossible for those most in need who Incur health or other problems
making them uninsurable with the organization selected by their next
employer for the provision of such benefits. Further, it should be noted
that separate pension benefits provided by each Individual entity employing
the minister, even if in full compliance with ERISA, could well result in
the minister receiving no benefit whatsoever. The minister will commonly (
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work In a particular entity for less than ten years, as he or she will
usually want to change the setting In which his or her ministry is per-
formed. This may simply be a desire to move between an urban or rural
setting or to a larger or smaller church, but may well include a wish
to Impact on a particular social concern such as drug abuse, prison
rehabilitation, mental health, etc. Termination of service at any entity
with less than ten years service could result In forfeiture of the accrued
benefit if the Individual were in a plan covered by ERISA. This is not
true of any church pension system of which I am aware, where service Is
consistently viewed as service to the denomination as a whole. These
benefits are the benefits provided through the pension boards of the
various churches for the ministers and lay employees of such churches.
In addition, many pension boards, Including the Pension Boards of the
United Church of Christ, administer other funds which provide additional
financial help to the ministers and his or her dependents when special
financial needs arise. This would Include such things as assistance with
medical or hospitalization costs not covered by a health Insurance plan,
needed funds during periods of temporary unemployment, education assistance
to the children of deceased ministers, monthly aid co ministers or spouses
of deceased ministers whose income during working years was Insufficient
to generate even a moderate pension benefit, recognizing that there
continues to be a large number of ministers still living who retired
before social security even became available to ministers.

These functions of a pension boaed are a necessary function of a national
church body, whether carried out In a hierarchical church structure
where the national body Is represented In a single head and operates a
pension board, or In a congregational church structure where the national
body is a group of Individual entities each charged with a particular
area of the church's concern (be It Internal administration, or national
or world wide pursuit of Its ministry), one of which is the maintenance
of the ministry-through the administration of programs for their health,
welfare, retirement, and relief through a pension board. The pension
boards, as such, are an Integral part of the church and, as such, are
a necessary part of carrying out the functions of the church so as to be
considered a part of the church.

Accordingly, I submit that a pension board could properly be used as an
example of the type of-entity that is a church, or an association or
convention of churches, and could properly be distinguished from church
"agencies" that perform other services to or for the community or for
individuals who are not a part of the church structure engaged directly or
indirectly In carrying out the functions of a "church".

Sincerely.

JOO/dek
$CC: James W. Quiggle

.Gary S. Nosh
John Redmond
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ber 23, 1977

Attention CCaLR9T (LR-193-74)

R.s Proposed Regulations Under Section
414(e), IRC, Defining 'Church Plan*

bear sir,

By letter dated October 14, 1977, our client,
The Ministers and Missionaries Benefit Board of American
Baptist Churches, advised you of its desire to submit
additional information and comments for your consider-
ation in connection with the final regulations undersection 414(e) of the Internal Revenue Code, relating
to the exemption of church plans from ERISA. We areenclosing a letter signed by the Reverend Dean R. Wright,
Executive Director of The Ministers and MissionariesBenefit Board of American Baptist Churches, providingsuch additional information and comments.

On pages 24 and 25, Rev. Wright points out thatthe large majority of church pension plans, including theone administered by The Ministers and Missionaries BenefitBoard, are not qualified plans' under section 401(a) ofthe Internal Revenue Code. Instead, they provide pensionbenefits for ministers and lay employees in the form ofannuities under section 403(b) of the Internal RevenueCode. Accordingly, these section 403(b) plans" do not,in general, come within the provisions of Title II ofERISA, which pertains primarily to "qualified* plans.It is our understanding, however, that a section 403(b)plan may constitute an employee pension benefit plan for
purposes of Title I of ERISA, and also, perhaps undercertain circumstances, for purposes of Title IV of ERISA.

oeAMbeft

W0MASu .4AMN

RECEIVED

Nov 2 '1

NNW11 Sao. S
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The definition of a 'church plan" is the same for purposes
of all three titles of ERISA. As discussed more fully in
Rev. Wright's letter, this may help to explain the com-
ments made by several church pension boards at the hearing
on October 6, 1977 with respect to the coverage of *former
employees" under a section 403(b) church plan.

The American Baptist denomination is grateful
for the opportunity it has been given to submit additional
comments for consideration. We shall be happy to provide
any further information which might be of assistance.

Sincerely yours,

cnP. eons

Enclosure
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TILE MINISTERS AND MISSIONARIES BENEFIT BOARD
of the

AMERICAN BAPTIST CHURCHES

475 Riverside Drive, New York, New York 10027

November 23, 1977

Commissioner of Internal Revenue
1111 Constitution-Avenue
Nashington, D.C. 20224

Attention: CC:LR:T (LR-193-74)

Re: Proposed Regulations Under Section
414(e) IRC, Defining "Church Plan"

Dear Sir:

The purpose of this letter is to provide the

Treasury Department and the Internal Revenue Service with

additional information and comments which we believe will be

helpful in the preparation of final regulations under sec-

tion 414(e) of the internal Revenue Code, relating to "church

plans."

This letter will focus primarily upon two impor-

tant considerations that we believe have not been adequately

stressed in the comments heretofore submitted. These are

(1) the origins, structure and role of a *church pension

board" such as our organization, and (2) the principles of

U.S. constitutional law which underlie the exemption granted

by Congress to "church plans" in ERISA, and which should be

adhered to in promulgating final regulations under section
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414(e) in order to avoid unconstitutional entanglements

between government and religion that the Congress did not

intend.'

In the light of the factual and legal background

provided by the foregoing considerations, we shall, in con-

clusion, restate briefly the specific cornents we have

previously made with respect to the proposed regulations and

explain why they are important to the American Baptist

denomination.

1. The Origins, Structure and Role of a Church Pension Board

Many Ochurch plans" are administered or funded by

pension boards, separate corporate entities that are asso-

ciated with and controlled by the churches and other reli-

gious bodies of the denomination. Because of the differ-

ences in beliefs, structures and practices among the various

religious denominations, there are wide variations in their

pension boards and the plans administered by these boards.

At the same time, however, there are many points of simi-

larity.

Virtually all of thece pension boards were estab-

lished and in operation many years prior to the enactment of

ERISA. It seems reasonable to assume, therefore, that when

Congress exempted "church plans" from the requirements of

ERISA, it intended to"include within the exemption -- espe-

56-943 0 - 80 - pt.1 - 27



412

cially during the transitional period that ends on December

31, 1982 -- the plans administered by these church pension

boards as they existed on January 1s 1974. It may therefore

be helpful for the Service and the Treasury Department to

know how the pension board of the American Baptist denomina-

tion caine into being, what its organizational structure is,

trom what sources its funds have been derived, and what

programs it carries on for the benefit of the ordained

ministers, missionaries and lay employees of the denomi-

nation.

The Ministers and Missionaries Benefit Board of

American Baptist Churches (the NBoard") is one of four

separately incorporated national organizations established

by the American Baptist denomination to carry out its work.

The denomination consists of approximately 6,000 local

churches, and numerous other affiliated religious and char-

itable organizations, throughout the United States. These

churches and affiliated organizations make up the institu-o-

tional'otructure of the denomination. There are approxi-

mately 1,500,000 individual members of the local churches of

the denomination. Consistent with Baptist congregational

beliefs, each of the local churches is separate, independent

and autonomous.

The principal coordinating and directing entity of
the denomination is Amorican Baptist Churches in the U.S.A.
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("ABC"). ABC was formed as an unincorporated association in

1907 and was incorporated by a special act of the New York

legislature in 1910. Its present name was adopted in 1972

when the denomination completed a major revision of its

organizational structure. Prior to 1972 ABC was known first

as the Northern Baptist Convention, and later as-the Ameri-

can Baptist Convention.

At the first annual meeting of the then Northern

Baptist Convention in 1908, a commission of seven was ap-

pointed to consider the needs of aged and disabled ministers

and their widows and orphaned children. At that time, the

dire economic straits of superannuated Baptist ministers and

missionaries was a cause of great concern to the denomina-

tion. Because of the low salary levels that prevailed it

was impossible for most individual ministers and mission-

aries to set aside, out of current compensation, a suffi-

cient amount to provide for their cost of living after

retirement or disability, or to provide for their widows and

dependent children in the event of their death prior to

--retirement. The commission was instructed to address itself

to this problem, which was one that could not be solved at

the local level but only on a denomination-wide basis through

the combined efforts of the autonomous local churches and

other church bodies.
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Because the commission was without funds, little

was accomplished until May, 1911 when an anonymous layman of

the denomination offered to contribute $50,000 towards a

fund for the relief of superannuated and disabled ministers

and missionaries, on condition that by December 25,. 1911 an

additional $200,000 be obtained from other sources for the

same purpose. In August 1911 the Ministers and Missionaries

Benefit Board was organized in unincorporated form and a

financial campaign was undertaken to raise the additional

$200,000. Through the help of many generous members of the

denomination, including Mr. John'D. Rockefeller, Sr.,

the goal of $200,000 was met by the December 25 deadline.

By this action, the denomination took the first step toward

providing an adequate retirement income to the ministers and

missionaries (and their families) who carry on the denom-

ination's work.

The question then arose as to whether this func-

tion could best be carried on by having the Ministors and

1/ In 1917 another denomination-wido fund raising campaign
was launched, and by 1919 a total of $2,000,000 had been
raised through contributions to the Board. Taking note
of this progress, Mr. John D. Rockefeller, Sr. then made
a matching gift of $2,000,000, bringing the Board's endow-
ment fund to $4,000,000. Mr. Rockofoller's interest in
the work of the Board continued during the 1920's, and
ultimately he contributed a total of $6,900,000 to the
Board's endowment. The enclosed Annual Report of the
Board for 1976 contains a complete list of gifts and
legacies (of $1,000 or more) that have been mado to the
Board for its corporate purposes.
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Missionaries Benefit Board continue as an unincorporated

branch of the Northern Baptist Convention itself, or whether

a new entity should be established which would be legally

separate from the Convention, but subject to its overall

direction and Control. After careful consideration, the

decision was made by the denomination to follow the latter

course. This decision led to the incorporation of the

Ministers and Missionaries Benefit Board, in 1913, by a

special act of the New York legislature.

From the start priority was given to the develop-

ment of a pension plan for Baptist nnisters and mission-

aries. This plan was initially called the Retiring Pension

Fund, and it was administered by the Ministers and Mission-

aries Benefit Board pursuant to the Board's mandate as set

forth in its original Act of Incorporation: "to administer

its funds for the benefit of worthy Baptist ministers and

Baptist missionaries, their wives or widows, and their de-

pendent children.... 0 Dues were set at 6 percent of com-

pensation, but since it was recognized that many ministers

would be unable to pay even this small amount, the Board

provided, from its endowment, a subsidy ranging from 65 to

75 percent. In effect the member's annual duos to the
Retiring Pension Fund amounted to approximately 1.8 percent

of compensation.
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During the 1930's and 1940's efforts were made to

enroll ministers and missionaries of the denomination in the

Retiring Pension Fund. Increased membership required greater

reserves, over and above the dues received from members, and

a total of $4,000,000 was placed in the Retiring Pension

Fund for this purpose. Of this $4,000,000, $1,800,000 was

provided through a denomination-wide fund raising campaign

for American Baptist missions, and the balance was provided

by the endowment fund. After the Retiring Pension Fund was

firmly established, steps were taken periodically to in-

crease the dues in order to improve the level of retirement

benefits.

In the 1950's the Board was confronted with the

question of how to distribute, equitably, increasingly

available resources to meet growing retirement needs. After

a thorough study, the Board in 1965 established a variable

annuity program to replace the Retiring Pension Fund, which

had provided only fixed annunities. The new variable an-

nuity program, called the American Baptist Churches ("ABCO)

Retirement Plan, provides for the issuance of annuities

pursuant to Section 403(b) of tha Code. Virtually all

mentors of the Retiring Pension Fund have transferred to the

ABC Retirement Plan. Also in 1965 the ADC Retirement Plan

was opened to lay employees of the churches and other affil-

iatcd organizations of the denomination pursuant to an
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amendment of the Board's charter. This was done in recog-

nition of the fact that the denomination has a respondi-

bility to provide for the retirement of its lay employees as

well as for its ministers and missionaries.

Since the early 1960's the Board has sought to

accomplish its mission of providLng.for the welfare and

maintenance of ministers, missionaries, and lay employees

who serve the denomination by providing additional benefit

programs such as: (1) The Annuity Supplement, which pro-

vides a means whereby participants can increase their

retirement income through the purchase of supplemental

variable annunities under salary reduction arrangements; (2)

The M & M Death Benefit Plan, which provides group tefm life

insurance protection for active members prior to retirement:

2 The purposes of the Board as now set forth in its Act
of Incorporation are as follows:

Sec. 2. The objects of the corporation shall be to
administer its funds for the benefit of ministers and
missionaries who have served the Baptist denomination,
their spouses or surviving spouses and their dependent
children, and to attain these objects either directly
or through the medium of related organizations; to
cooperate with such organizations in securing, so far
as practicable, uniformity in the methods for the
extension of such aid; to promote interest in the
better maintenance of the ministry; also, to receive
and administer funds to provide benefits to other
persons who as employees have served the Baptist de-
nomination, and to their spouses or surviving spouses
and their dependent children; and to adopt such mea-
sures to these ends as may be rocommonded by American
Baptist Churches in the U.S.A.
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and (3) The ABC medical Plan, which provides medical and

hospital benefits to participants and their dependents, both

before and after retirement. The Board also provides grants

and emergency assistance to needy American Baptist ministers

and missionaries and their families. in addition, *it main-

tains a program of salary support for.ministers who work for

Baptist employers that.are unable to pay compensation that

the Board considers adequate.

Income from the Board's general fund (as distin-

guished from funds that are allocable to the various benefit

plans-or otherdise legally restricted) is presently used to

meet all of the administrative expenses of the retirement,

death benefit and medical plans. Income from the general

fund is also used to provide supplementary benefits, such

as: (1) emergency assistance to active and retired min-

isters and their families experiencing financial hardship,

(2) supplemental grants to retired ministers and mission-

aries and their surviving spouses who are in serious finan-

cial need, (3) grants to augment low annuity payments, (4)

medicare premise for retired participants who are over age

65, and (5) support for orphaned children.

3/ A more complete summary of the history of the Board and.
its programs is set forth in the enclosed excerpt from
the Annual Report .f the Board for 1971, which was the
Board's 60th anniversary year. Also enclosed is a co%
of the Anntial Rcport for the year 1976,
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Although the Board Is separately incorporated and

has been determined by the Service to be exempt from federal

income tax under Section 501(c)(3) of the Code, it is an

integral part of the American Baptist denomination hnd of

American Baptist Churches in the U.S.A. In carrying out its

corporate functions, the Board is subject to the supervision

and control of the American Baptist denomination, as exer-

cised through the.ABC and its affiliated societies and

agencies. The Board's Act of Incorporation provides that in

carrying out its purposes, the Board shall "adopt such

measures to these ends as may be recommended by American

Baptist Churches in the U.S.A." The Board is supervised by

a board of directors (called *managers") varying between

twelve and eighteen in number. At least nine of the man-

agers of the Board are elected by the ABC, and an additional

three of the managers are elected by the boards of directors

of three other denominational bodies which are supervised

and controlled by the ABC. The Board is required to submit

an annual report to the ABC, and the ABC has the power to

instruct the Board with regard to its general policies. The

By-Laws and regulations adopted by the Board with respect to

its organization, the management and disposition of its

assets, the duties and powers of its officers and the man-

agnent of its affairs are subject to cQnfirmation by the

ABC. The time and place of the meetings of the Board may be

detornined by tho ABjC.
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in view of the foregoing, we believe and stron-

uously maintain, that the Board is included within the terry

Ochurchw as described in S 1.414(e)-ite) of the proposed

regulations -- namely, a "religious organization (that) (1)

is an integral part of a church, and (2) is engaged in

carrying out the functions of a church, whether as a civil.

law corporation or otherwise.". We believe that one of the

essential functions of a church -- whether organized along

congregational or hierarchal lines -- is to provide (during

active employment and after retirement) for the welfare of

the persons who carry on its work, and without whom the

church could not function. At the hearing on Cctober 6,

1977 we requested that this conclusion be made explicit in

the regulations, and we were surprised end disturbed when

this suggestion was questioned by at least one of the gov-

ernment representatives present at the hearings. We hope

that the information prevented above will help to clarify

this issue, and that the final regulations will specifically

recognize a church pension board as an organization that

carries out the functions of a church.

Moreover, returning to a point mentioned earlier

in this letter, we believe that Congress intended that the

plans being administered for the American Baptist denomina-

tion by our pension board on January 1, 1974 (and also the

plans then existing of other denominations) be included
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within the exemption accorded "church plansO at least until

January 1, 1993, and thereafter if the plans do not cover

church-related *agencies'. Understandably,Congress did not

have detailed information as to the coverage provided under

all church plans in existence on January 1, 1974. and it

therefore enacted specific coverage limitations with'respect

to only two situations. First, it provided that employees

of unrelated businesses operated by churches may be covered

by an exempt church plan so long as the plan is not ri

marily for their benefit. Second, it provided that em-

ployees of church-related *agencies" may be covered by an

exempt church plan until 1983 but not thereafter. Other-

wise, the definition of an exempt church plan was set forth

in more general terms, and the details as to other questions

that would inevitably arise were left to be filled in by

regulations and adminictrative rulings. We believe that

Congress intended these questions to be resolved in such a

way as to avoid the risk of unconstitutional interference by

the federal government in the programs that have been estab-

lished by churches for the purpose of providing retirement

and welfare benefits to the persons through whom the churches

carryout their religious mission.

2. Constitutional Principles that Should Be Adhered to

in the Formulation of the Final Regulations

The only explanation in the Congressional committee

report regarding the reasons for the exemption of church
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plans under ERISA appears in the following extract from the

Senate report explaining why church plans were not made

subject to the plan termination insurance requirements of

ERISA:

"At the option of an exempt church (or of a
convention or association of churches), plans
covering its employees may be included in the
insurance coverage. The corJnitteo is concerned
that the examinations of books and records that
may be required in any particular casi as part
of the careful and responsible administration
of the insurance system might be regarded as an
unjustified invasion of the confidential rela-
tionship that is believed to be npprop:Late with
regard to churches and their religicus activities.
However, if the church itself has determined to
consent to such examinations, to the premium ta:
payments, and to the contingent 6mployor liabili-
ties, then it may elect to have the insurance
program apply to its plan or plans . . 4

Although this statement was made with reference to

the plan termination insurance provisions, it seems clear

that the same reasoning underlay the exemption accorded to

church plans from the provisions of Titles I and II of

ERISA.

By exempting church plans from ERISA, Congress was

endeavoring to adhere to the long established principle of

separation of church and state as exprosed in the First

Amendment: "Congress shall make no law respecting an

establishment of religion, or prohibiting the free exercise

4/ Son. Rep. 93-383, 93rd Cong., 2d Sess., 1974-3 C.D.
Supp. 160.
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thereof . . . . 0 As observed by Mr. Justice Black of the

United States Suprema Court thirty years ago, this language

in the First Amendment "was intended to erect 'a wall of,S/
separation between church and state."-

In more recent decisions the Supreme Court has

applied a three-part test in determining the constitution-

ality of statutes calling for governmental action raising a

question under the religion clauses of the First Anendment;

The third part of this test, which is directly relevant to

the present discussion, requires that 'the statute must not

foster an excessive government entanglement with religion."-

As Hr. Justice Blackmun stated in a case under the

religion clauses decided only last year:

"The importance of avoiding persistent and
potentially frictional contact between
governmental and religl.-.is authorities is
such that it has been h.!d to justify the
extension, rather than the withholding, of
certain benefits to religious organizations.
The Court upheld the exemption of such or-
ganizations from property taxation partly
on this ground. Walz v. Tax Comuission,
397 U.S. 664, 674-675, 90 S. Ct. 1409,
1414-1415, 25 L.Ed.2d 697 (1970).%7/

Mr. Justice Harlan, in a separate opinion in the

Walz case, supra, warned of the constitutional problems that

5/ Everson v. Board of Fucation, 330 U.S. 1, 16 (1947).

6/ Lemon V. Kurtzman, 403 U.S. 602, 613 (1971).

y Roomer v. Board of. Public Works of Maryland, 426 U.S. 736,
740 at n. 15 (976-.
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are raised by governmental programs "whose very nature is

apt to entangle the state in details of administration'

of church functions. In Lemon v. Kurtzman, supra, the

Supreme Court held unconstitutional a state statute supple-

menting the salaries of teachers in Catholic parochial

schools because the statute created a "relationship pregnant

with dangers of excessive government direction of church9/
schools and hence of churches."

If ERISA were applied to the plans that churches

have established for the welfare of their ministers and lay

personnel, it would be difficult to imagine a situation that

would be more "pregnant with dangers of excessive government

direction" or more likely "to entangle the state In details

of administration" of a vital church function.

If subject to ZRISA,. church plans would be re-

quired to file detailed and extensive annual reports with

the Federal government -- a requirement which the churches

believe would erode their rights under the First Amendment.

Non-compliance with the reporting requirements could lead to

governmental enforcement actions, and even criminal prose-

cution, against the church officials who administer the

church plans. In order to enforce ERISA's requirements, the

8/ 397 U.S. 665, 695.

9/ 403 U.S. 602, 621'
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Secretary of Labor could require the submission of reports,

books and records, and could enter upon church property for

the purpose of inspecting books and records and questioning

church officials concerning any and all aspects of the

church plans under their administration. -Powers such as

these were held in Caulfield v. Hirsch, and Catholicllf/
Bishop of Chicaco v. N.L.R.B. to preclude the application

of the National Labor Relations Act (NLRA) to Catholic paro-

chial schools. In Caulfield the court stated:

"The entangling relationships vhich can
arise under the NLRA appear in a wide variety
of ways. Because they may result in numerous
conflicts and confrontations between the NLRB
and the church schools, they are, in my mind,
excessive and, therefore, not permissible
within the meaning of the-first anendment.'UL_/

Under ERISA, moreover; the reach of governmental

regulation may go to the very heart of the conduct of a

church's religious mission through its pension board.

Fiduciaries of ERISA plans are subject to the fiduciary

responsibility provisions set forth in Part 4 of Title I.

We fully subscribe to the objectives underlying these fiduciary

responsibility provisions. However, because of the differences

in purposes, programs and sources of funds of church pension

0/ Caulfiod v. Hirsch, 95 LRII 3164 (E.D. Pa. 1977).
11/ Catholic Bisho of Chicago v. N.L.R.., 559 F.2d 1112

(Wth Cir. 1977) .
1/95 LRPJI 3164, 3179.
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boards and the intimate involvement of such boards in the

conduct of their church's religious functions, we-believe

that the application of Part 4, Title 1 to church pension

boards would give rise to serious conflicts between such

boards and the federal government concerning the. investment

of their funds and the purposes for which such funds could

be expended.

For example, as we have previously explained, our

pension board is generally responsible for the maintenance

of the ministers, missionaries and lay personnel of the

denomination, and their families. Substantial sums have

been donated to the Board as endowment funds to enable it to

carry out this general corporate purpose. Other funds have

been paid to the Board as "premiums" for contractual bene-

fits under the retirement, disability, medical and death

benefit programs. The ABC Retirement Plan is a variable

annuity plan under which a separate account is maintained

for each participant, whose annuity benefits under the Plan

are based upon the value of this account. However, in order

to protect retired participants from a severe drop in income

should investment experionce-be adverse, the Board has

obligated itself to use its endowment funds to supplement

the variable annuity benefits to the extent necessary to

maintain retirement income at specified minimum levels.

Thus, the minimum levels of income are "guaranteed" by the
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Board's endowment funds, which the Board also uses for many

other purposes not related to the employee benefit plans --

such as emergency assistance, salary maintenance for min-

isters, grants-in-aid to persons with inadequate incomes,

and counselling of ministers in regard to retirement and

other matters. If ERISA applied to the Board's plans, the

-- federal government would be placed in the position of deter-

mining the extent to which the Board's endowment funds could

be used for the board's general corporate purposes (as

distinguished from employee benefit plan purposes). This,

we believe, would give rise to an unconstitutional regula-

tion by the government as to the use of moneys donated to

the Board for its religious purposes. Other conflicts and
13/

confrontations could arise under the fiduciary responsi-

bility provisions because of the fact that our 1oard -- like

many other church pension boards -- is not merely a "pen-

sion" fund but has broad religious purposes as well.

Another area that involves a high potential for

governmental entanglement in the affairs of churches is

13/ For example, the endowment funds of our Board are some-
times loaned to American Baptist organizations that
need financing for projects that are within the scope
of the Board's general'corporate purposes. If ERISA
applied to our church plans and the endowment funds
were held to constitute plan assets, the Doard would
be prohibited from making such loans because of the
provisions of section 406§P Such application of ERISA's
prohibited transaction rules would seem clearly to inter-
fere with the conduct of church functions in violation
of the First Amendment.

56-943 0 - 80 - pt.1 - 28
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Title IV of ERISA, regarding plan termination insurance.

Church plans subject to Title IV would be required to pay

the plan termination insurance premiums therein provided --

a burden of questionable constitutionality if imposed upon

churches without their consent. Church plans covered by

Title IV would also be subject to examination of books and

records, and the church employer could be subject to con-

tipgent liabilities potentially leading to governmental

lions and foreclosures upon church assets to satisfy such

liabilities. These are some of the "entanglements" that led

Congress to exempt church plans from the provisions of Title

IV.

Meeting the plan participation requirements of

Title I could also impose a burden upon come churches in

violation of their constitutional rights. Our Board makes a

strenuous effort to encourage all American Baptist local

churches to cover under our benefit plans all of their

employees, both ordained and lay. However, we have no power

to compel a church to do this, and some churches simply do

not have the financial resources to do so. In ouch situa-

tions a church may decide, as a matter of priorities, that

it will cover its minister from the time he Is first em-

ployed by the church, but it will not cover its lay em-

ployees (sexton, secretary, etc.) until they have been

employed for a number of years. Such an arrangement might
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violate the ERISA participation standards, so that the

church might be forced to terminate the coverage of its

minister because it is not financially able to provide

coverage for all of its employees. We question whether the

government can burden in this manner the freedom of a church

to employ its minister on such, terms as it deems appropriate

in the management of its own internal affairs.

In sugary, we believe that serious constitutional

questions will be raised if section 414(e), defining churchh

plans", is interpreted too narrowly, thereby causing the

disqualification of church plans for reasons that were not

clearly contemplated by Congress.

3. Summary of Comments Regarding the Proposed Regulations

In the light of the preceding discussion, we

believe that certain modifications should be made in the
.proposed regulations in order to enable "church plans" to

continue to function effectively in meeting their responsi-

bilities to their respectiVe denominations, while'at the

same time preserving their exempt status under ERISA. The

changes that we suggest are as follows:

a. Coverage of ministers and lay employees

not currently employed by a Baptist employer

As previously stated, the American Baptist denomi-
nation has charged our Doard with the responsibility of pro-
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viding for the welfare of ministers, missionaries and lay

employees who have served the American Baptist denomination.

The large majority of ministers carry out their ministry by

serving as employees of local churches and other constituent

bodies of the denomination. However, there is no authority

within the American Baptist denomination that can direct a

minister to serve in one capacity or another. Ministers are

free to pursue their ministries as their consciences dictate.

In this connection, it may be noted that rulings

issued by the Internal Revenue Service under Section 107 of

the Internal Revenue Code, relating to parsonage allowances,

recognize that a minister can serve his denomination without

being employed by a member church. Thus, the Service has

held that a minister's services are in the exercise of his

ministry, and therefore the minister'can exclude a bona fide14/
parsonage allowance, if he is a traveling evangelist, a

university chaplain, or a civilian chaplain or other

employee of the United States, a state or a political sub-16/
division.

Many American Baptist ministers carry on their

ministry in a capacity other than as an employee of a Baptist

L Rev. Rul. 64-326, 1964-2 C.B.37.
Special Ruling, Sept. 1, 1955, CCI 1954 Code Tr. Binder
137,361.

Rev. Rul. 72-462,.1972-2 C.B. 76; Treas Reg. Sl.107-1(a).
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church or agency. American Baptist ministers caftIand fre-

quently dot pursue their ministry in the capacity of a chap-

lain in a prison, a university, or a hospital. American

Baptist ministers may be self-employed, serving the denomin-

ation as evangelists or fund raiser* for local churches.

American Baptist ministers frequently serve for a part of

their career in a church or agency of another denomination,

or in an interdenominational organization. In addition#

American Baptist ministers may be temporarily unemployed

from time to time, while moving from one position to another

within the denominationt or while disabled.

In all of these situations, our, Board has a respon-

sibility under our Act of Incorporation to make coverage

available to an American Baptist minister under our benefit

plans, even though the minister is not currently employed by

a Baptist church or organization. During such a period, the

minister's closest link to the denomination may be through

his or her membership in our benefit plans, and it is not
unconuon for these plans to be the only coverage available

to the minister and his family. It is especially important,

therefore, that we be able to cover ministers in these

situations without losing our exemption under ERISA as a

church plan. 17/

17/ Similar considerations give rise to a need to continuecoverage with respect to certain career lay employeeswhile they are not currently employed by a Baptist
employer, such as a lay employee who is on temporaryleave of absence while oorforming services for anecumenical organization, or a lay employee who is
temporarily unemployed while moving from one positionto another,
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We submit that section 414(e) does not preclude

such coverage by a church plan. Although Congress has ex-

pressly imposed limitations upon the coverage of employees

of an unrelated trade or business of a church,.and also

(beginning in 1983) upon the coverage of church agenciess,

'it has not provided that a church plan shall cover exclusively

persons who are current employees of a church. Accordingly,

so long as a church plan is established primarily for church

employees, there would appear to be no valid reason to dis-

qualify the plan under section 414(e) merely because the

plan incidentally covers some ministers and former lay

employees whom the denomination has determined it has a

responsibility to cover even though they are not currently

employed by a church or agency of the denomination. in this

regard, it is significant that section 414(e) permits a

church plan to cover persons employed in an unrelated trade

or business of a church, so long as this is not the primary

purpose of the plan. It would be anomalous to permit such

coverage of employees of unrelated businesses -- who have no

connection with the religious functions of a church -- while

prohibiting incidental coverage of American Baptist ministers

who are pursuing their ministry outside the denominational

structure as chaplains or evangelists, or in the employ of

an ecumenical organization.

Moreover, a requirement that our church plan ter-
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inate coverage of an American Baptist minister when he

accepts religious employment outside the denomination would

be a strong deterrent to a minister's engaging in these

types of activities. It seems highly doubtful that Congress

intended section 414(e) to require such a result.

It is relevant to emphasize at this point that the

American Baptist Churches Retirement Plan is not a *qualified*

plan under section 401, et seq. of the Internal Revenue

Code. It is instead a tax deferred annuity plan under which

annuity contracts are purchased for American Baptist ministers

and lay employees by their employers pursuant to section

403(b) of the Code. Thus, the requirements that the ABC

Retirement Plan would have to meet if it were a qualified"

plan are not applicable. There is no requirement under

section 403(b) that Baptist ministers and lay employees be

current employees of a Baptist church or organization.

Instead, section 403(b) merely requires that the annuity

contract be purchased by an employer which is a section

501(c) (3) organization. Accordingly, a Baptist minister who

is currently working for an ecumenical organization, or as a

chaplain in a hospital, can obtain the tax benefits of

section 403(b) if his section 501(c)(3) employer purchases.

an annuity contract for him under the ABC Retirement Plan.-

1!/ A minister working as a self-employed eyangelist apparentlycannot qualify for the tax treatment provided by section
403(b) because he 1 not an "employee." However, such
a minister may wish to obtain coverage-under the ABC
Retirement Plan on a non-tax-deferred basis. It would
seem that we should be able tomake such coverage
available without having t plan lose its status as a'church plan."
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Since the ABC Retirement Plan is not subject to the

criteria that apply to "qualified" plans under the Internal

Revenue Code, our primary concern is in maintaining the status

of the ABC Retirement Plan as an exempt church plan under

Titles I and IV of ERISA. Since the same definition of

"church plan" applies for purposes of Titles I and IV of
19/

ERISA and section 414(e), it is extremely important that the

regulations under section 414(e) not impose upon section 403(b)

church plans limitations that properly should be applied only to

"qualified" plans. A requirement that a "church plan" cover

only persons who are currently employed by the church would

have this result and would, we submit, therefore be unwarranted.

b. The need for a standard of substantial
compliance in determining whether a
section 403(b) church plan qualifies
under section 414(e)

For many of the reasons discussed above, we urge

that the Internal Revenue Service, the Labor Department and

the Pension Benefit Guaranty Corporation adopt a standard of

"substantial compliance" in determining whether a section

403(b) plan, such as the ABC Retirement Plan, qualifies as

a "church plan" for purposes oC section 414(e) of the Inter-

nal Revenue Code and Titles I and IV of ERISA.

It is our understanding that the large majority of

denominational pension plans are section 403(b) plans funded

19/ ERISA Section 3(33)..



435

the Federal government cannot "prefer one religion over

another." 
20/

These considerations appear to be relevant to the

provision in 5 1.414(e)-l(a) of the proposed regulations

that if at any time during its existence a plan is not a

church plan because of a failure to meet the requirements of

the regulations, it cannot thereafter become a church plan.

This provision is likely to lead to the very types of entangle-

ments and confrontations between government and religion

which the church plan exemption in ERISA was intended to

avoid. An innocent mistake in the operation of a section

403(b) church plan (such as the participation of a single

employer or employee later determined to be ineligible)

could have the effect of permanently subjecting the plan to

the regulatory provisions of Titles I and IV of ERISA. Such

a situation is distinguishable from a case in which a church

plan voluntarily elects to become subject to ERISA, thereby

waiving its Constitutional immunities under the First Amend-

ment. We therefore urge that this provision be deleted from

the final regulations.

c. The Inclusion of Church Pension Boards

Within the tern "Church"

We have previously set forth the factual basis

for the inclusion of our Board within the term "church" as

20/ 330 U.S. 1, 15 (1947).
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through annuity contracts issued by church pension boards.

Because of the requirements of section 403(b), benefits

under these plans (including the ABC Retirement Plan) are

fully vested and fully funded with respect to all ptrtici-

pants.

Having been established by a broad spectrum of

different religious denominations to serve their own par-

ticular religious needs, there is no uniformity in the

provisions of these section 403(b) plans, or the coverages

provided thereunder. It seems appropriate, therefore, for

the responsible governmental agencies to take these histori-

cal differences into account in formulating regulations

defining "church plans". If this is not done, some denomi-

national plans may find themselves retroactively denied

'church plan" status on the basis of regulations adopted

several years after the enactment of ERISA, while othor de-

nominational plans will be more fortunate and have their

%church plan" status approved because their denominational

structures happen to fit within the regulations. It seems

highly unlikely that Congress intended to favor some section

403(b) church plans and penalize others merely because of

historical differences in denominational structures,

practices and beliefs. Moreover, such a position would

appear to raise serious questions under the First Amendment

because, as Justice Black stated in Everson v. Board of Education.



487

described in S 1.414(e)-l(e) of the proposed regulations,

and we have requested that this conclusion be made explicit

in the final regulations by the addition of an appropriate

example. We should also like to point out that this Board

has approximately 70 employees, all of whom are covered by

the ABC Retirement Plan and our other employee benefit plans.

If this Board is not determined to be included within the

term *church" for purposes of the "church plan" definition

in ERISA, then a question will be raised as to whether this

Board will be required to terminate the coverage of its own

employees under the existing plar before January 1, 1983 in

order to preserve the church plan status of these plans

after that date. Such a requirement would seem to be difficult

to justify on any basis, and we submit that it is not consistent

with purposes underlying the "church plan" exemption in

ERISA.

We respectfully request that the suggestions set forth

in this letter be adopted in the final regulations. We shall

be happy to provide the Service with any further information

which would be helpful in the formulation of the final

regulations.

Sincerely yours,

Dean R. Wr r
Executive Dire
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ERISA AN1D THE CHURCHES

It seems safe to say that very few Federal statutes in recent memory
have attracted as much attention, or have given rise to as much debate, as
the Employee Retirement Income Security Act of 1974, fan. iliarly known as
ERISA.

When ERISA was signed into law on September 2, 1974, President
Ford called it the most important piece of social legislation since the enact-
ment of the Social Security Act in 1934. The purpose of ERISA was nothing
less thah to reform the private pension system in the United States. The
need for such reform in certain areas had been well documented. A leading
authority in the field of pensions. Dr. Dan Magill of the University of Penn-
sylvania, summarized the regulatory situation prior to ERISA as follows:

"Despite the fact that pension plans in the private sector of the econ-
omy were holding out the promise of retirement and other benefits to
almost half of the nonagricultural work force..., and had accumulated
an estimated 175 billion of assets to meet benefit promises, they were
subject to only peripheral regulation prior to 1974."

There were, of course, a number of state and Federal laws that dealt with
various aspects of the private pension system. However, "there was no
single law or body of law designcod to regulate the totality of the private pen-
sion institution."

Such lecws as then existed proved ineffective in some oases In prevelt-
Ing abuses such as the siphoning-off of plan assets through transactions
tainted by conflicts-of-interest, self-dealing, imprudent investment practices
and other breaches of fiduciary duty. In addition, even in cases where abuses
of these kinds did not exist, workers were sometimes denied benefits, which
they rightfully expected to receive, because of unreasonable pension plan re-
quirements regarding the vesting of benefits, or because of the failure of
some employers to make adequate contributions to their plans in order to fund
the benefits on a sound actuarial basis. Although only a relatively small por-
tion of the total number of employees covered by private pension plans were
affected by such abuses and inequities, Congress properly decided to put an
end to them by the enactment of ERISA.

However. ERISA did not limit itself to these major areas that were in
need of reform. Instead, ERISA went on with a seemingly endless stream of
incredibly detailed and complex rules regulating virtually every aspect of
every type of employee benefit plan. To insure that these rules would be
faithfully observed. Congress gave extensive enforcement powers to the In-
ternal Revenue Service and the Department of Labor--and also created a new
Federal agency--the Pension Benefit Guarantee Corporation--to assure the
payment of retirement benefits in those situations where pension plans are
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terminated before adequate contributions have been made to provide the bene-
fits promised In the plans. Congress also gave to each participant In an em-
ployee benefit plan covered by ERISA the private right to sue in the Federal
courts In order to enforce the provisions of the law. Finally, having created
such a comprehensive system of Federal regulation, Congress declared that
ERISA would supersede and preempt all state laws applicable to the covered
employee benefit plans.

In view of the powerful forces that led to the enactment of ERISA, it is
highly significant that Congress allowed one--and only one-segment of the
private pension community to be exempted from the tidal oave of regulation
brought on by ERISA. The single exception which Congress allowed was for
church plans. "Government plans" were also exempted, but they are, of
course, public and not private plans. As to church plans, Congress provided
that they would be covered by ERISA only if they voluntarily elected to be
covered.

Unfortunately, In writing the definition of an exempt church plan. Con-
gress took a more restrictive view than the churches would have liked. What
Congress attempted to do was to divide the myriad institutions through which
religious denominations carry on their work into two baskets. It put into
Basket One those institutions which it referred to as "churches or conventions
or associations of churches," and it put into Basket Two those Institutions
which it referred to as "agencies of a church or a convention or association of
churches." Congress provided that until December 31, 1982 a church plan
could cover employees of institutions in both of these baskets. However, after
December 31, 1982 a church plan could cover only employees of institutions In
Basket One. In other words, after December 31, 1982 an exempt church plan
could cover only employees of churches or conventions or associations of
churches, but it could not cover employees of so-called church agencies.

It was recognized almost immediately after BRISA was enacted that the
different treatment accorded churches and church agencies would give rise to
difficult problems that would ultimately have to be met. However, the 1982
deadline was then eight years away and no immediate action was required. The
sltutlon changed abruptly on April 8, 1977. On that date the Internal Revenue
Service issued proposed regulations implementing and interpreting the statutory
language defining an qxempt church plan. After studying these regulations
the enurches realized that they had a problem which required immediate action
if they wished to preserve the immunity of their employee benefit plans from
Federal regulation under ERISA.

Accordingly, a coalition of 25 religious denominations was formed to de-
cide upon and carry out a program of action to deal with these crucial problems.
This coalition adopted the name Church Alliance for Clarificalton of ERISA.
The Ministers and Missionaries Benefit Board is a member of the Church A1li-
ance and has participated actively in its work over the past year.

The Church Alliance decided that its first order of business should be
to present to the Treasury Department and the Internal Revenue Service written
objections regarding certain portions of the proposed regulations. These
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objections were filed on May 20, 1977, and in October 1977 representatives of
the Church Alliance appeared at a hearing on the proposed regulations in
Washington, D. C. before a panel of officials from the Treasury Department,
IRS, Department of Labor and PBGC. A statement on behalf of American
Baptist Churches was presented by its General Secretary, Robert C. Campbell.

It was evident from the comments made by the government representa-
tives at the hearing that they had very little knowledge or understanding of
church pension plans and the important differences that exist between these
plans and the pension plans of business corporations and other organizations
in the private sector. It therefore appeared that an urgent need existed to
educate the government representatives concerning church pension plans. In
November 1977. Dean R. Wright, Executive Director of The Ministers and
Missionaries Benefit Board of American Baptist Churches, filed with the IRS
and other governmental agencies involved a letter of some 29 pages describing
the origins, structure and method of operation of The Ministers and Missionar-
ies Benefit Board, and also pointing out the important constitutional consider-
ations which motivated Congress to exempt church plans from ERISA. The
efforts of the Church Alliance in heading off the issuance of regulations which
could have been very harmful to church plans appear to have met with some
success because no final regulations have as yet been issued.

The Church Alliance next turned its attention to the preparation and
promotion in the Congress of four bills to correct what the churches perceive
to be defects in the treatment of church plans and their participants under
present law. Two of these bills, which are noncontroversial, would amend
the Internal Revenue Code to provide more equitable tax treatment for minis-
ters and other participants in church retirement programs who need to make
greater contributions during the latter stages of their careers in order to
provide a wore adequatf ieval of income after retirement. While these two hills
are important, they do not deal with questions that arf crucial to the churches.
The third and fourth bills do deal with suck crucial questions.

The purpose of these bills--H.R.'12172 and H.R. '12312--is to revise
the church plan definition in ERISA so as to enable church pension organiza-
tions, such as The Ministers and Missionaries Benefit Board, to continue to
serve the needs of their denominations by providing retirement, insurance.
medical and other benefits to the ministers and lay employees of the denomina-
tion without becoming subject to ERISA. These bills were introduced in the
House of Representatives during April by Rep. Barber Conable of New York.
Senator Herman Talmadge of Georgia, and Senator Lloyd Bentsen of Texas,
have agreed to co-sponsor the bills In the Senate.

At this point it seems appropriate to explain some of the reasons why
American Baptist Churches and other religious denominations consider these
bills to be so important. From the standpoint of The Ministers and &ission-
aries Benefit Board, these reasons are as follows:

I. The application of ERISA to retirement and other benefit plans
established by religious denominations would raise questions of church-state
relations under the First Amendment of the U.S. Constitution. The possibility

0 noW Ri, $S,&i iSi7'
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of such a church-state confrontation was recogniged by Congress, as evidenced
by the statement In the Senate report explaining why church plans were not
made subject to the plan termination insurance requrements of ERISA. This
report states:

"The committee is concerned that the examination of books and records
that may be required in any particular case as part of the careful and
responsible administration of the insurance system might be regarded as
an unjustified invasion of the confidential relationship that Is believed
to be appropriate with regard to churches and their religious activities."

Although this statement was made with reference to the plan termination Insur-
ance provisions, it seems clear that the same reasoning underlay the exemption
accorded to church plans under other parts of ERISA.

By exempting church plans from BRISA, Congress was endeavoring to
adhere to the long-established principle of separation of church and state as
expressed in the First Amendment. Decisions of the Supreme Court in recent
years have held that where a statute calls for governmental action that raises
a question under the religion clauses of the First Amendment, In order to be
constitutional "the statute must not foster an excessive government entangle-
ment with religion." We and the other Church Alliance members believe than an
excessive entanglement would result if ERISA were applied to church plans. It
is therefore important to take effective steps to prevent this situation from
arising.

2. ERISA contains extensive rules regarding the investment of assets
of employee benefit plans, and the purposes for which such assets may be dis-
bursed. These rules, which in some cases are quite rigid, are appropriate
for the typical employee benefit plans with which ERISA is concerned. In such
typical plans, contributions are made to a fund by the employer, or the em-
ployees, or both, for the purpose of providing benefits that are specified In
the plan. ERISA provides that the assets of such plans shall be used for the
exclusive purpose of providing benefits to participants and beneficiaries and
derraying reasonable expenses of administering the plans.

The Mitnisters and Missionaries Benefit Board does, of course. adminis-
tar several employee benefit plans. However, unlike the typical situation to
which ERISA applies, that is not the exclusive purpose for which the Board
was established. Instead, the Board has a much broader mandate which re-
quires it to administer its funds for the benefit of the ministers, missionaries
and lay employees of the denomination, and also to promote the better main-
tenance of the ministry. In carrying out these charter responsibilities, the
Board Is frequently called upon to expend its funds for the benefit of persons
who are not members of its benefit plans.

Moreover, a number of the Board's programs fall outside the context
of its benefit plans, such as salary maintenance (or ministers, emergency as-
sistance, grants-in-aid to persons with inadequate income and counseling of
ministers in regard to retirement and other matters. The funds needed to carry
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on these programs are provided by the Board's endowment, which has been
derived. from contributions and bequests made to the Board by many generous
donors since the Board was founded in 1911. The endowment also "guarantees"
the minimum levels of retirement income that are specified In the Guarantees
and Obligations adopted by the Board in connection with the ABC Retirement
Plan.

If ERISA applied to the Board's benefit plans, the Federal government
would be placed in the position of determining the extent to which the Board's
endowment funds could be used for the Board's general corporate and religious
purposes, as distinguished from benefit plan purposes. It is not believed that
this is a proper function of government, or that Congress intended such a re-
suit. Accordingly, it is important that the statute be amended to make clear
that The Ministers and Missionaries Benefit Board, and similar boards of the
other denominations, may continue to operate as they have in the past without
being subject to ERISA requirements that were designed for a different type
of organization having no religious purposes.

Also, if ERISA applied to the ABC Retirement Plan, it is quite possible
that substantial premiums ($13,000 in 1978) would be payable to the PBOC each
year under the plan termination Insurance program. Since the ABC Retirement
Plan is fully funded, it is difficult to see how the participants In the Retire-
ment Plan would benefit from such premium payments, which constitute, in
effect, a tax levied by the Federal government on private pension plans.

3. Meeting the participation standards of ,RISA could impose a burden
upon some churches. The Ministers and Missionaries Benefit Board, of course,
makes a strenuous effort to encourage all American Baptist local churches to
cover all of their employees, both ordained and lity, under the Board's benefit
plans. However,. the Board has no power to compel a church to do this. and
some churches may lack the financial resources to do so. In stich a situation
a local church may decide, as a matter of priority, that it will cover its minister
from the time he or she is first employed by the church, but it will not cover
its lay employees until they have been employed for a number of years and
thereby attained a "career" status. Such an arrangement might violate the
ERISA participation standards, forcing the church to terminate the coverage
of its minister because it is not financially able to provide coverage for all of
its employees. It seems questionable whether the government should interfere
in this manner with the freedom of a church to employ its minister and lay em-
ployees on such terms as it deems appropriate in the management of its own in-
ternal affairs.

4. Under the existing statute, it is possible that a church plan might
lose its exemption under ERISA if it covers a minister who is not an employee
of a church (or until December 31, 1982. an employee of a church agency).
However, numerous Baptist ministers pursue their ministries from time to time
by serving outside the formal denominational structure. Examples would be
Baptist ministers employed as chaplains in hospitals, prisons or colleges, or
teaching religious studies in an educational institution, or serving as self-
employed evangelists. It is important to such ministers, and to the denomina-
tion, that their membership in the Board's benefit plans be maintained during
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such period of service as a minister outside the denomination. The proposed
bills would make clear that this mn be done without Jeopardizing the exempt
status of the plans under BRISA.

A similar question exists under present law with respect to the coverage
of Baptist ministers or lay employees who are not currently employed because
they are disabled or in transition from one job to another. The proposed bills
would eliminate this question and allow such coverage.

5. The present .tatute fails to recognize the fact that the American
Baptist employee benefit plans, as well as most church plans of congregational
denominations, have hislorlcally been administered by a corporate entity that
Is separate from, but controlled by, the denomination. The statute Is not clear
as to whether such a plan may qualify as an exempt church plan under BRISA.
This question would be resolved by the proposed bills,

6. In its proposed regulations the Treasury Department took the posi-
tion that if a church plan should ever, at any time or for whatever reason, fail
to meet the requirements of a church plan It can never thereafter regain its
exempt status under ZRISA. This position is unnecessarily harsh because a
failure to meet the requirements of a church plan may result from insignificant
violations of rules that are not now clearly defined and will take years to resolve.
The proposed bills would give a church plan which has violated the applicable
rules an opportunity to correct the violation and thereby retain its exemption
from ERISA. Such a provision geems essential to the orderly functioning of
church plans.

7. The problem that is of the greatest concern to a number of the denom-
inations is the so-called church agency problem. As previously mentioned 0 under
present !aw a chu-xvh pln c'r.,not retain Its ERISA exemption after December 31,
1982 if it continues to cover employees of church agencies. Examples of church
agencies would be any of the following organizations which is affiliated with a
church or a convention or association of churches: a hospital, a school or col-
lege, a nursing home, a retirement home, a drug-abuse center, or a children's
home or camp.

The Church Alliance has taken the position that because of the ilose re-
lationship that exists between churches and their affiliated agencies, it is essen-
tial that the employees of the agencies be eligible for coverage under the benefit
plans of the church. If this is not permitted, the agencies will have only two
alternatives; that is, either to establish ERISA plans for their employees or to
terminate their plans on December 31, 1982. Because of the expense and red-
tape connected with establishing ERISA plans, it Is feared that many agencies
will choose to terminate their plans, thus depriving their employees of benefits
which they are now receiving as members of the church plan. Also, it is be-
lieved that if agency employees are not allowed to participate in church plans,
the mobility of church employees within the denomination will be greatly re-
stricted. The proposed bills would permit the continued coverage of agency
employees in church plans after December 31, 1982.

Those are some of the problems that have lod the members of the Church
Alliance to attach so much Importance to t.i enactment of the proposed bills.

56-943 0 - 80 - pt.1 - 29



444

It Is not an overstatement to say that if the bills are not enacted, the conse-
quences for ol religious denominat'ons will be very serious. The type of
regulation mandated by BRISA Is simply not appropriate for an organization
with a religious history and purpose such as The Ministers and Missionaries
Benefit Board and the pension boards of the other religious denominations.

It Is important to emphasize that the desire of the Board, and the othir
members of the Church Alliance, to be exempt from BRISA Is not based upon
a view that the employees of churches and their agencies should be denied -
the protections of ERISA. In the case of the plans of The Ministers and
Missionaries Benefit Board, most of these protections are already provided.
The ABC Retirement Plan is fully funded, and members' benefits thereunder
are fully vested at all times. The Board's investments are professionally man-
aged In accordance with the highest fiduciary standards applicable to organ-
isations of its type under New York law. The reports of the Board's opera-
tions, as audited by its independent certified public accountants, are regularly
provided to the governing bodies of the denomination and are freely available
to other interested persons. To the extent possible, the Board has enoour-
aged all American Baptist churches and employing organizations to provide par-
ticipation under the Board's benefit plans for all of their employees, both or-
dained and lay. And the Board has made a consistent effort to communicate
the provisions of its benefit plans to all participants.

Aco,)rdvtgly, it would seem that there is little that BRISA would add to
thli picture, except increased administrative costs and unwarranted govern-
mental involvement in the administration of an essential church function. It
Is the'efoxe hoped that when called upon to do so, the members of the Board
will help to communicate to the denomination-at-large, and to the Congress,
the importance of the legislation that Is being sought by the Board and the
Church Alliance for Clarification of ERISA.

Prepared by John P. Persons, Attorney-at-Law, Patterson, Belknap, Webb a
Tyler, for meeting of Board of Managers of The Ministers and Missionaries
Benefit Board of American Baptist Churches, May 23, 1978.

7173
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,... •CHORCH ALLIANCE FOR CLARIFCATION OF ERISA
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the employee's income is equal to the excess of 20 percent of includable
copensation times ntuuer of years of service over the amounts contributed
in prior years that have been excludable from gross income. The term,
'Waers of servie".. has been interpreted to mean years of service with
the participant's present employer. The ministers and lay employees in
many of our denominations change jobs every three to five years. In the
congregational denomination, the technical employer is the immediate
employer, the local church or church agency, not the denomination. Yet
ministers and lay employees consider that all of their service is for
one employer, the denomination. When years of service is limited to
service for the present employer, credit for past service for other
employers in the denomination is denied, and the exclusion allowance is
severely restricted. Significant catch-up contributions then cannot be
made to a participant's annuity in order to make up for the years in
which contributions were necessarily small.

One other objective of S. 1092 is to permit a de minimis contri-
bution of $10,000 to be made without consideration of either the 25
percent limitation or the elections. Like other limiting figures in
Section 41S, this amount is adjusted by increases in the cost of lying.
This de minimis amount is paralel to the $10,000 de minimis amount in
Section 41S(b)(4) with respect to the limitation on contributions to
defined benefit plans.

By far the majority of our churches employ Section 403(b) annuity
arrangements as the method of providing retirement benefits for minis-
ters and lay employees.- These annuities meet the needs of the churches
precisely and have been used long prior to the introduction of Section
403(b) into the Code many years ago. Retiremet benefits under these
annuities are completely portable. Because of the continual mnvment of
ministers and lay employees within the churches, the portability of
benefits is essential. There is no way a loosely organized congrega-
tional church can administer a retirement plan, even a defined contri-
bution plan, that is qualified under Section 401(a). This type of
denomination has no control over local church units and would not be
able to police and enforce the intricacies of Section 401(a). A defined
benefit qualified plan is not practical. Many churches and agencies do
not have the affluence to guarantee a minister or lay employee a pension
of a fixed utunt. There would inevitably result unfunded past service
liabilities which would make the minister or lay employee an unattractive
applicant to his next employer.

In the fall of 1977, the (urch Alliance collected statistics with
regard to the compensation and retirement incomes of ministers and
lay employees and brought them to the attention of the late Dr. Lauence
N. Woodworth, then Assistant Secretary for Tax Policy of the Treasury
Department. Excerpts from a letter to Dr. Woodwrth dated September 12,
1977, are attached as Exhibit A. The statistics reveal that the ministers
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and lay employees of our churches are not paid munificent salaries or
retirement incomes by any standard. Recent figures do indicate some,
but not great, progress in this respect.* However, the provisions of
S. 1092 are specifically designed to increase the retirement incomes of
those ministers and lay employees who are now retiring and whose com-
pensation and annuity contributions in the 1970's and earlier years
were pathetically small.

The circumstances for the need to make catch-up contributions
should be explained. A minister will begin his career at a salary of
approximately $5,000 to $10,000 a year. During the first years of the
minister's career, contributions may be a function of salary and, hence,
very small. It may also be that the minister will be employed by a new
or struggling church that cannot afford any plan contributions. Under
the Code, the minister may take a reduction in salary to permit his
employer to purchase supplemental annuity benefits. However, the min-
ister's already woefully inadequate cash compensation will not for many
years permit this course of action. He will need every penny he earns
to feed and clothe his family and educate his children. It is not Until
the minister has been working for 25 or 30 years that his compensation
will increase to the point where some amount may go to the purchase of
additional annuity benefits. Several years prior to retirement age,
when his personal living expenses may have declined, he may be in a
position to use part of his salary to supplement his retirement income.
In some instances a minister's salary may still not be adequate to bring
retiremmt benefits up to an acceptable level, congregations will col-
lect funds as a "love offering" for the minister and contribute them to
the minister's retirement annuity. In either of these instances the
effort at enhancing the retirement benefits to any worthwhile extent my
be stifled by the 25 percent limitation of Section 415(c)(1), which
requires that the contribution be no more than 2S percent of compen-
sation, and by the limitation of years of service to service with the
present employer under Section 403(b)(2). An example of the mathe-
matical operation of these limitations Is given by The American Baptist
Churches and attached as Exhibit B.

These circumstances are precisely the same circumstances that per-.
suaded Congress in 1974 to introduce the Section 415(c)(4) elections in
the case of teachers and employees of hospitals and health care insti-
tutions. The Joint Conference Report (No. 93-1280, 93d Cong, 2d
Sess.) states, at page 345:

* For example, The Christian Church reports that in 1978 the average
annual compensation of ministers was $13,388, which is a cash salary
of $11,157 plus parsonage allowance. In 1976, the average annual
compensation was $11,336, representing a cash salary of 19,858 plus
parsonage.
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"However, under present law, certain categories of
employees covered under section 403(b), such as teachers,
typically have a pattern of low contributions in the early
stages of their careers, with relatively high 'catch-upt
contributions made late in their careers. (Often section
403(b) plans operate on a salary-reduction basis.) In order
to make allowance, for this problem the conference substitute
provides teachers, hospital employees, and employees of
home health care institutions (which are tax-exempt
and which the Secretary of Health, Education and Welfare
has classified as a home health agency for r&ss of
medicare) with a choice of three alternative rifles which
permit a significant amont of 'catch-up'. The individual
may elect the alternative he wishes to use (in a time and
mnner to be prescribed in regulations) and the election,
once made, is to be irrevocable."

At the hearings on December 4, 1979, the Treasury Department tes-
tified in opposition to that portion of S. 1092 that would extend the
elections of Section 415(c)(4) to ministers and lay employees and estab-
lish a de minimis amount of $10,000 adjusted by increases in the cost of
living. Apparently, the Treasury has no objection to the amendment of
Section 403(b)(2) so that all years of service by a minister and lay
employee for a denomination may be considered as years of service for
one employer. We have had difficulty understanding the Treasury's
position. It seems to have been based upon a general dissatisfaction
with Section 403(b) and to an opposition in principle to the extension
of the elections of Section 415(c)(4) to other classes of employees,
possibly because they are complicated of administration. The Treasury
said, however, that it would not object to a provision permitting con-
tributions of a maxinmm of $7,500, which would take the place of both
the 25 percent limitation of Section 415(c)(1) and the exclusion allow-
ance formula of Section 403(b)(2). This figure would not be adjusted by
increases in the cost of living.

The churches consider the Treasury's argument in opposition to
S. 1092 as weak, tenable, and, in a sense, irrelevant. Section 403(b)
is not at issue. Nor is there any indication that the elections under
Section 415(c)(4), now available only to employees of educational insti-
tutions, hospitals, and hoe health service agencies, will be repealed.
We have demonstrated that ministers and lay employees have the sane,
if not greater, need for the elections of Section 415(c)(4) as teachers.We are not asking for special treatment. We are simply asking for the
same treatment that others in the same category have already received.
We believe that a provision for a de miniis amount will, by and large,
solve the Treasury s problem that the eoections are complicated of
administration. Nost contributions would fall into the de minimis
category, and neither the elections nor the exclusion allowance would
have to be considered.
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It is absolutely necessary that the de minimis amount be adjusted
by increases in the cost of living. We all know the factor inflation is
playing in our lives. It is quite likely that in several years the
effect of the de minimis amount will be two-thirds of what it is now.
In a few years more, the effect of the de minimis amount may be ore-
half, and so on. If inflation continues, Congress will have to increase
the de minimis amount. However, the churches are not organized to bring
to the attention of Congress the need to update the lm. Prom our
viewpoint, it is preferable that the law be updated automatically.

The ability to d6htribute no more than $7,500 does not satisfy the
needs of the churches. It is true that most contributions will be under
$7,500. However, contributions of more than $7,500, all generated by
an absolute need for them, have not been uncommon. One denomination
states that 99 contributions of over $7,500 were made during the past
ten years. The average contribution in excess of $7,500 was $10,384. A
great many of these were made prior to 1974 when the only limiting
factor was the exclusion allowance of Section 403(b)(2). Another denom-
ination cites four instances in which contributions exceeding $7,S00
were made. In all of these instances, the minister or lay employee was
approaching retirement age, and It was found necessary that an extra-
oainary amount be contributed in order to bring his retirement benefits
up to an acceptable level.

Another denomination describes five instances in which contributions
of over $7,500 have been made. All were made prior to 1974. Since that
date this church has kept its members informed of the Code's limitations
on contributions, and no large contributions have been made. It can
only be surmised how many ministers and lay employees of this denom-
ination have had the need of making catch-up contributions since 1974
but could not satisfy it because of the Code's limitations. Two of
these instances are described by this church, as follows, in a letter to
the Church Alliance:

'The third and fourth cases are later along and
involve local church pastors in similar circumstances.
They had served, for a long period, the congregations
from which they were retiring, through the establishment
of each church and the building of church buildings.
They came up to their seventies with contractual pensions
of less than $1,200 a year. In both instances, occurring
in the late 1960's, contributions for annuities were made
through the church of some $15,000 for one and $20,000
for theother for the purchase of such annuities. I
really do not know what these ministers, or their widows,
would have done without such assistance. Though this was



460

done a dozen years ago in less inflationary times, It
would be restricted now. Unfortunately, we are now
creating additional Ministerial Relief for the Church as
a whole, because the .law imposes the 20/25% limit upon
current salary for building such contractual benefits,
as you know."

This letter concludes:

"As I told you previously, in 197S, we notified
fourteen such individuals, congregations or units of the
Church that the contributions for additional benefits
under the Church Pension Plan would have to be restricted.
These employers were trying to 'catch up' in the few
remaining years of service with oversights of the past
and run away inflation in the present. These folk will
have to go into retirement with less pension than their
churches and church employers would have otherwise pro-
vided.

t '

One denomination informs us of a minister with thirty-five years
of service who was to retire on an annuity of $210 a month. His church
received contributions from members and provided a gift of well over
$7,500 because his retirement benefits were not adequate. Another
minister of this denomination has served approximately forty years and
is scheduled to retire in A few years on benefits of $500 a month. A
layman in his church writes:

'We will continue to contribute the maximum the law
will permit in the next 4 years, but it will not make up
for years of low salary and contributions. We will have
to secure gifts from the congregation to supplement it.
There is no other way."

Another denomination writes:

'$We are distressed to hear that the Treasury Department
apparently has expressed opposition to the inclusion, under
Section 41S(c)(4), of the employees of churches. We are
also distressed to learn that the Treasury wants to impose
a limit of $7,500 upon contributions to Section 403(b)
annuities. We would view the inclusion of church employees
as the correction of an obvious oversight on the part of the
drafters of this legislation rather than as an extension or
even a liberalization of the present laws. employees of
churches, no less than employees of educational organizations,
hospitals, and home health service agencies, tend to be
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dedicated career individuals who find service to humanity
a reward which partially offsets the fact that they earn
lower pay than they could otherwise do so in the comercial
world. Therefore, in our opinion there is every justifi-
cation for the inclusion of church employees with the
eployees of these other organizations because all face
similar problems with a tradition of lowerthn normal
pension benefits.

"Our Board has consistently interpreted Section 415(c) (4)'
as not permitting clergy persons and lay employees to con-
tribute sums to their pension accounts, as any form of 'make
up' contribution, over and above the limitation of 25 percent
of compensation. Because we have not permitted such payments,
our files do not adequately reflect the number of inquiries
or requests we have received. Only within the last month, I
responded to one such individual advising that this person
could not make any such contributions. In this inflationary
age, we fully anticipate that there will be an ever-increasing
number of instances in which ministers, approaching their
retirement, see the need for paying more into a retirement
fund than they are pemitted to do so on an annual basis under
current or proposed law. In many such instances, a spouse will
have returned to work after children have left the home and
the income of the couple in the years before retirement will be
substantial enough to permit such additional contributions if
in fact the law would allow them."

We have made inquiries of only a few of our denominations, but the
examples we have been given show that a demand to contribute more than
$7,500 to an annuity exists. If this limit on contributions is imposed,
some pensioners will suffer, just as many have suffered since 1974 under
the 25 percent of compensation limitation. While it is true that most
contributions at present should be under $7,500, the churches require
the flexibility to cope with the recurring case of the unfortunate retiree.
For this reason, th churches are opposed to any rigid limit on contri-
butions such as the limit advocated by the Treasury.

Respectfully,

URCH ALLIANE FOR
CLARIFICATION OF ERISA

DaIrold H. Morgan, President--
Annuity Board of the
Southern Baptist Convention
511 North Akard Building
Dellas, Texas 75201
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*"e have made analyse of the average incomes ard auntl tpated ireti.
mant benefits of clevgy and lay employees of four of our denominations
having Section 403(b) plans. The board of Pensions of the M S ft eI
Methodist Church conducted a study of a representative miftistbt fkOft
one of its conferences. Over the last 40 years this minister will
have earned' 215,130, broken down iauo ten-year incremets, as 6Ol1aw

Year Total Salary v.rafta Te T" Sa LaM

1 - 10. $20,166 '$1,017

10 - 20 38.*454 " 13.845

20 - 30 59,569 . 5.957

.30-40 9941 9w694

.'jhen this mStMater retivre at ago 65, his m .al joint and srovivor
annuity amount will be $2,472. representing 19.02 percent of the
minister's final *alar. If this minister had been able to contribute
20 pOrcent of his salary during the peat 10 years. hs pens6i would

be 5,196 annually, or 40 pecnto final eanings. Section 415We
(I),of course, prevents any retroastive fund4I o this minister s
pension.

'OTha Pension Fund of The Christian Church (Dsciples of Ch rist) Ina a
station Study of ministers and lay esgiloyes. attache hereto

As ?Kedlo 3, found that the 1976 average compensation base (in-
cludi pasonage allowanceO) for all The Christian Qsiroh inister
WAS 11 .336,. which is the equivalent of an auaal cash slary of
49985i plus parsona$e alovances. The average eompianatice base for
ministers In 1971 was 48.075 representing a cash salUryof 7,.000

=lus parsonage. According oohrifrainfo h Christian
Chuch, the average pension provided for 37 person* (lay and ordais
retiring at an average'age of 65.6 in 1976 was 92,264.81.per year.

"-Schedule C is a list compiled by the Ratiremnmt Pl n sponsored by
the Jewish Theological SeI ary of America The Rabbinical. Ass m bly.
and The United SynaOgue Of Amrita. It ;o benefits currently •
being received from this plan by retired rabbis, cantors, educators.
and administrators. The average m0onthy retirement Income, is
approximately $225. one reason for those modeast retirao~t benefits
is that the plan vas instituted a relatively. short time ago. in -1946
A further study of the salaries of every tenth tabbi. center. educate
and administrator covered by the Retirement Plan shows an average
salary of $20,715.
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"The Penslon Board of the United Church of Christ selected at
random a number of ministers and lay eplorees who retired during
1976. 2hee records eiveal. the following Information wuth respect
to the pension records of the years of coverages

First Full 1t Full Years Contri- Avorage monthly UtW,
Year'k Saary Year's Salary buted to Plan Sam gMt Oeneit

A 3,000 (1948) 5,870 J1973) 25 7/12 4;096 70.33

3 1,650 (1942) '13,295 (1975) "34 . 5.34 332.27
C 1,610 (1943) 7,200 (1975) 33 1/3 5,492 308.46

D 1,656 (1938) 13,824 (1975) 34 113 "5,817 -236.40

9 4,600 X195§) 11,085 (1975) 17 113 ?-,538  148.36

A 2,050 (1946) .15,428 (1976) 31 6,997 110.6
3 4,000 (1957) 12,000 (1976) 20 7,351 "153.78

C 8.0820 (1964) 25,905 (1975) 12 10,65 131.95.
1 3300 (1962) 8,528 (1976) 15 . 6,006 93.76

'6A~o nclsedIs coy of the 1973 ClergySup ort Stud published
bthe National Cowell of Churches of at Ilk the UJ .A."
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WKTHMTICAL OPTION OF TH LIMtTATIQ4S OF CWIONS 403(b) (2) AND
415(c) (4) PPDVIDED BY IM MERICAN BAPTIST MOM

The combined effect of the two limitations upon

an American Baptist minister who moves to a net'church

late in his career is illustrated by the following

example:

Assume that Minister-H graduated from theological

seminary, in 1941 (at age 23), served in the Armed

Forces for four years, and was called to American

Baptist Church A to serve as its minister beginning

January 1, 1945. M remained in this position for 10

years, during which period he received taxable compen-

nation of $3,600 a year.* The church paid no contri-

butions for annuity premiums or other retirement bene-

fits for M.

On January 1, 1955 14 left Church A and was called

to American Baptist Church B, where he served as minis-

ter for 10 years. While at Church B, H received tax-

able compensation of $4,000 a year for his first 5

According to the Board's records, during the year 1950
the average cash compensation of ordained ministers of
the American Baptist denomination was $3,165. This
figure had increased to $4,768 by 1960, to $6,876 by
1969 and to approximately. $10,300 by 1976.
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years and $6000 a year for .his last 5 years. Church

B also paid annuity premiums for 1 of $500 a year for

the first 5 years and $800 a year for the last 5 years.

or a total of $6,500 for 10 years, which premiums were

excluded from 14's gross income under Section 403(b).

On January 1, 1965 14 left Church B and was called

to American Baptist Church C where he served as minis-

ter for 5 years. While at Church C he received taxable

compensation of $7,000 a year. Church C€ also paid

annuity premiums for M of $980 a year. or a total of

$4,900 for 5 years, which wera. excluded from f's gross

income under Section"403(b).

On January 1, 1970 34 left Church C and commenced

serving as the minister of American Baptist Church D,

which offered to pay him total compensation of $11,000.

or $3,020 more than the total compensation ($7,000 plus

$980) he was receiving at Church C. In view of the

fact that only $11,400 had been contributed as premiums

for M's retirement annuity during his 25 years of

service with the American Baptist denomination, K

would be willing to forego an increase in cash salary

and, In lieu thereof, to have Church D apply the en-

tire $3,020 increment to the payment of additional

annuity premiums. However, under present law 3 Is not-

permtted to count his years of service for Churches

A, and C in computing his exclusion allowance under

Section 403(b), so he can exclude from gross income
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only $1,400 (201 of $7,000), assuming a continuation

of his $7k000 cash salary. H 6ould increase his ex-

clusion allowance somewhat in 1970 by taking $9,170 In

the form of cash salary and $1, 830 in the form of an-

nuity premium contributions, but he would be denied

the opportunity to make any significant Ocatch-up*

contributions. This would also be true in the subse-

quent years of H's employment with Church D, because

the multiplier effect of his additional years of ser-

vice with Church D will be wholly offset by the re-

duction for prior excluded contributions.

On the other hand, if H were permitted to count

his service with Churches A, B and C, his exclusion

allowance Ior 1970 under Section 403(b) would be

$25,000, computed as follows:

201 of taxable compensation $1,400
Multiplied by 26 years of 26

service Ty 0

Less: Prior excluded contri- 311400
butions

Exclusion allowance j25,000

However, under Section 415 H would be limited to an

exclusion of 25% of $7,000, or $1,750.

Accordingly, in order for X to be able to make

any significant "catch-up" contributions during the

last 5 years of his service to the American Baptist

denominati on, it would be necessary (1) to amend Sec-

tion 403(b) to permit years of service with all MAerican

Baptist employers to be taken into account for pur-

poses of that section, and (2) to amend Section 415
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i the manner suggested in the Church Alliance's let-

'ter to Dr. Woodvwrthe or, at a minimum, t9 permit

euloyees of churches and their agencies to'make the

special election under Section 415(o)(4)..
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SUM or T ,1Nrl OTN oF JO081 D O6 OMY,
aXaC IW VIC-PRDIDIT 01' TI3 ONN16O1
hOADS OF M3 U33Y CnUCE OF CHUOT IN
SUPPORT ? S.o1090, S.1091,.WN 8.o1092,

The proposed legislation Is desirable because,

i It serves to eliminate the runcetainty which now
exists as to the ability of a separate corpora-
tion affiliated with a church or association of
churches to maintain a church pla and is in
conformity with Congressional intent. (0.1090
and 8.1091)

2. It eliminates the need to determine what organ-
izations may be considered as parts of a church.
Any such determination under present law would
violate first amendment rights. (8.1090 and
8.1091)

3. It removes the 1982 deadline under which eaploy-
oes of certain church organizations would no
longer be eligible to participate in church plans.
(8.1090 and 8.1091)

4. It regards the service of a minister in the ex-
ercise of his ministry as an employee of a church
or convention of churches, regardless of the
source of his compensation. (8.1090 and 8.1091)

5. It establishes a retroactive correction period
to restore church plan status when an act of de-
fault occurs. (8.1090 and 8.1091)

6. For purposes of the computation of the exclusion
allowance under 5403(b)(2) IRC, it treats "years
of service* with all employers within a denomina-
tion as years of service with one employer. (8.1092)

7. It extends the special elections in 6415(c)(4)
IRC which are presently available to employees
of selected 501(c)(3) corporations to employees
of churches and associations of churches. (8.1092)



SYAYUSWM or J0 D. YOeWO, ZX3NCG'flVTU VC8iPt-- 9 0 VW
PMISZOU BOARD, BOIAT= CCmE Or CERIOtS, DEIYUD On IrXuinM
4th,' l970, in 'WERRNE flIINC3 SU3COMUE4t2E ON PIVAtE
PENSION PLANS AND EMPLOYER BM t W"m REOPUWT to 0.1090,
.1091, Am.1092

Mr. Chairman, and members of the Suboomitte, my name

Is John D. Ordvay and I appear before you .on behalf of the Pen-

sion Boards of the United Church of Christ, to speak in support

of Senate bills 8.1090, 8.1091, and 8.1092. in my capacity as

Executive Vice-President of the United Church of Christ Pension

Boards, I have grave concerns regarding the potentially adverse

effect of the present law's provisions on the pensions of mini-

sters and other employees of religious organizations. For rea-

sons to which I shall address myself at a later point in my test-

imony, the bills which this committee is now considering would,

to a very large extent, dispel my fears for the future, and en-

able religious organizations to provide retirement benefits to

their dedicated workers in a fashion commensurate with the oppor-

tunities afforded those in other fields of endeavor.- This is

as it should be, because those laboring in the cause of religion

share with all workers, the very same temporal needs, including

the desire for dignity and security in later life.

Before considering the proposed legislation, however, I

wish to inform this subcommittee an to the nature of the entities

which I represent here today. The United Church of Christ is

a major Protestant denomination consisting of approximately

5,500 churches, having a membership of close to 2,000.000. It
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yes formed in .1957 through the union of the c0ngrevgtionel Christ-

Lan Churches and 2vangelLial and Reformed Church, both of which

denominations have had long and honored traditions in this count-

ry. Indeed, the Congregationalists tract their beginnings here

to the Coming of the Pilgrims at Plymouth Rock.

The Pension Boards of the United Church of Christ are

four distinct corporate entities, two of which, the Annuity ruid

for NInisters and the Board of Pensions and Relief of the Evan-

gelical and Reformed Church, provide basic contractual retire-

ment benefits, non-contractual supplementary relief benefits,

insurance company underwritten health, disability income and

life insurance benefits to ministers. The Retirement Fund for

Lay Workers provides similar benefits for employees of local

churches and other organizations of the United Church of Christ

who are not recognized ministers of the United Church of Christ.

A fourth corporation, the United Church Board for Mini-

sterial Assistance, was organized to afford financial relief and

assistance to ministers who are in need. It-is a religious char-

itable corporation in the pure sense of the term and obtains the

funds which it disburses through contributions, bequests and

earnings on endowments.

The contractual retirement benefits offered by the Pen-

sion Boards to ministers and lay workers take the form of tax-

sheltered annuities in compliance with Section 403(b) of the
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Internal Revenue Cod,. Contribution@ of a fixed percentae of

a member's salary are made by the employer, such as a local

church or other organisation of the denomination. The funds are

invested over the years and the earnings are accumulated in each

member's account. At retirement age, the member enters upon an

annuity which is funded .with the accumulations in the account.

Various forms of annuities 4" available at the option of the

member, such as joint and survivor and ten year certain, which

may be paid as either fixed benefit or variable benefit annuities.

Although our problem stem from the enactment of ZRXBA#

our boards voluntarily undertook a review of our programs to

assure that we were complying with the intent of standards estab-

lished by the provisions of BRISA. X can say without equivoca-

tion that we have done all that we can do to moot BRXSA's stand-

ards for participants, without restructuring our entire method

of operation, as would be required if we were actually under its

provisions.

The provisions of S.1090 and S.1091 are substantially

identical and therefore, In my testimony, a reference to one or

the other will include both. One of the key provisions contained

In 8.1090 is the definition of Ochurch plan." By including with-

in that definition a plan established by a convention or associa-

tion of churches but maintained by a separate corporation associ-

ated or controlled by those churches, the proposed legislation

eliinates a serious problem which is perhaps of singular signifi-

cance to denominations which are organized along congregational

I - I
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lines, as is the Unitod church of Christ. Traditionally# in

such denominations, the various programs, internal responsibil-

ities, and ministries of the fellowship are carried out through

separate corporations. It is surely beyond question that a

legitimate, and indeed, necessary internal function of any de-

nomination is the compensation of its workers and their care in

their declining years. Thus, the Pehion Boards of the United

Church of Christ were established many years ago to fulfill this

important responsibility. Under the law as presently written,

it could be argued that a separate corporation providing retire-

ent benefits for ministers and other church workers would not

qualify as part of a church and therefore could not be considered

as administering a plan meeting the definition of a 'church plan."

We do not believe that such an interpretation was within the in-

tent of Congress in passing the present law and we urge that this

area be clarified.

Equally important is the abandonment in the proposal

contained in 8.1090 of the concept of a *church agency.' At best,

the employees of church agencies, whatever that. term might be

ultimately construed to mean, were only assured of protection

in a church plan until December 31, 1982. Moreover, church plans

themselves would lose their status as such if they continued the -

employees of church agencies in their membership beyond that date.

In excluding the employees of such agencies from membership in

church plans, the present legislation, by implication, has estab-
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blsed, the Internal , Uw Service or the Courts as the final
arbiters with respect to an ogganisatIon'e status as part of a
church. Any effort, it soem to me, to resolve what type of

entity can properly. be termed a part of a church in the Courts

or at an administrative level, would be in violation of the Pirst

Amendment rights granted to religious organizations. Our Courts.
have held that ecclesiastical bodies alone have the ompetenoe

to make determinations relating to matters of church polity, doo-
trine, or religious program and that is is beyond the authority

of any branch of civil government to do so, The proposed legis-
lation, by recognizing that .ployees of organizations except

from tax and controlled by or associated with a church are elig-

ible to participate in a church plan, precludes tho possibility

of any such violation of irst Amendment rights and avoids the

prosppet, of a. multiplicity of lawsuits contesting the issue.

Vhe proposed legislation also affords relief to those

ministers end lay workers employed by church organizations which,
under present law, may not be deemed to be within the protective
mantle of a church plan cnmenoing in 1983. Presently, the employ-
ees of such organizations will no longer be able to participate

in church plans after 1962. Some have said that failure to cover

emloyees of -so-called "church agencies" would deny those em-
ployeas basic protections, to which they should be entitled. One

must question whether or not there is in fact a need for legis-

lation to provide such basic protections. As I previously stated,

we voluntarily modified our proams to comply with the .ntent of
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MU1SA shortly after the adoptiOn: of that law. in fact, our

plans were established longt before pension imgislation. bad. It

useful for secular organizations to establish pension plans that

were capable of abuse to th6 extent that the. enactment Of 3ltISA

became necessary for the protection of employees. --Our plans

wer not established as tax avoidance devises for highly compen-

sated employees but because of the Church's basic concern fto

its emploes, who were primarily low to moderately compensated

individuals having no ownership or proprietary interest to pro-

teot or to divert to their personal use to avoid double taxation.

Our plans have not been the source of the abuses you are trying

to prevent. Accordingly, we must seriously .question the appro-

priateness of our having to incur the substantial cost of com-

pliance with BRISA in order to be able to continue to provide

benefits to the employees of Ochurch agencies regardless of the

constitutional problem in attempting to define how a church may
appropriately carry out its work. As I have pointed out, the

structures providing retirement benefits in the denomination which

I represent were established long before the pension legislation

embodied in ERISA was enacted. To restructure them now because

of a need to comply with BRISA in order to be in a position to

continue to offer benefits to the employees of church organisa-

tions not falling within the present definition of church plans,

would be far. too costly and not warranted by the number of sam-

bers within that category. An additional burden would then'be

placed on those members in that they would be compelled to seek
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coverage elsewhere, at a significant Increase In cost, in which

case, the most likely result would be the total discontinuisne

of plan benefits for those employee.

X applaud the proposed legislation's recognition that

a minister can participate in a Ochurch plan' so long a he is

engaged in the exercise of his ministry,, although not serving a

local church. Ministers, regardless of their affiliations and

source of compensation at any particular time, have a continuing

need for pension benefits and a need to remain In the same pen-

sion plan. There can be no reasonable doubt that a minister en-

gaged as a chaplain of a hospital or carrying out his ministry

through a non-denomLnational agency is no less a clergyman ful-

filling his ministry than is his brother in the pulpit of a church.

The prospect of interrupting membership in a church plan as part

of the price to be paid for the pursuit of a ministry in other

than a traditional church setting might well serve to dater other-

wise well-intentioned persons from service to segments of society

such as drug addicts and alcoholics, the elderly or children, or

from marriage and youth counseling posts.

8.1090 also serves the very important purpose of provid-

ing a mechanism to prevent the inadvertent loss of status as a

church plan, which exists under present law. This is accomplished

by granting a retroactive correction period following notice that

the church plan is in default. In our denomination, it Is pos-

sible to have individuals on our pension membership roles who are



468

in the emplo? of organizations which ,have become disqualified

as churches without our knbwledge. ThOe automatic lose of status

without the opportunity to correct the default could be catas- "

trophic for the plan and its membership. Conceivably, such loss

could occur if the plan has but one unauthorized person within

its membership. No fair minded person could countenance such a

result.

I turn now to a consideration of 8.1092 and its salu-

tary provisions dealing with tax-sheltered annuities. The exclu-

sion allowance for employees provided under Sections 403(b)(2)

of the Internal Revenue Code In limited to an amount determined

by multiplying 200 of the employee's inoludible compensation for

the taxable ear by the number of years of service with the oqiloy-

or, less all employer contributions toward the annuity excluded

by the employee in prior taxable years. Ministers and, to a les-

ser degree, other church workers, are put at a severe disadvant-

age by limiting the years of service portion of the comqutation

to service with a single employer. Obviously, such a limitation

can only result in a reduction of the allowance. Historically,

ministers move about frequently within a denomination, going

from one church to another or to service on a national body of

the denomination. In a church organized on hierarchical lines,

such mobility would have no adverse effect, whereas in a congre-

gationally organized denomination the consequences are disastrous#

despite the fact that both the minister and the churches he serves

regard all such service as within the denomination. The entitle-
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mont to the full exclusion allowance should not depend on the

accident of church polity. To so limit-the exclusion allowance

as the present law does would, in many Instances, make the sec-

tion's benefits illusory. The amendment cureL this defect by

treating years of service with all employers within a denomina-

tion an years of service with one employer.

Finally, X should note that the benefits provided by

1403(b) through tax-sheltered annuities are restricted to em-

ployees of organizations, described in 5501(c)(3). Nevertheless,

the special exclusion elections for 403(b) plans provided for in

5415(c) (4) are limited to employees of educational organizations,

hospitals, and home health service agencies. Employees of churches

or their related organizations generally have lower incomes than

the employees now having the special elections and therefore

should have those sane rights. Their needs are the same as those

included in the benefit and, in many cases, more compelling. One

vould think that the present law manifests an oversight on the

part of the draftsman in excluding a class of employees meeting

the same criteria as was applied in establishing the group en-

titled to those special elections.

,6-943 0 - 60 - pt.1 - 30
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TESTIMONY BEFORE SENATE FINANCE CONITTEE

SENATOR RUSSELL LONG, (D) LA., CHAIRMAN

DECEMBER 4, 1979

I o Charles C. Cowmart, Atlanta, Georgle, Executive Secretary

of the Board of Annuities and Relief of the Presbyterian Church in the

United States.

My Church or Just under a million members has its roots in the

mainstream of American Presbyterianism. It came into being during that

period or "unpleasantness" associated with the 1660's and is the second

largest Presbyterian body in America.

The Board or Annuities and Relief, a limited corporation under

the laws or the Commonwealth of Kentucky, Is separate from but controlled

.. by the denomination. Article X of the Charter reads in perti

"The powers of the above corporation are hereby limited,

and the Board shell have under its management and con-

trol the Ministers' Annuity Fund, the Employees' Annuity

Fund, the supervision of Ministerial Relief and such

insurance services as the General Assembly (highest court

or the denomination) may commit to It.0

This Board Is charged with administration or three service

areas. Two of these, Pensions and Group Health Coveras, constitute non-

profit, self-sustaining businesses. The third, Niniaterial Relief, is

strictly a benevolent enterprise based upon freewill offerings of church

members.

The Board administers two pension plans -- a Ninister'.Annulty

Fund and an Employees' Annuity Fundt
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1. The Ministers' Annuity Fund 1s a defined benefit plan

which provides family protection such as disbility annuities, death

benefits and children's annuities, as well as retirement annuities

ror members and spouses. The Fund, initiated in 1940, is fully funded

with no unfunded pest service liabilities and offers 1oot vesting

privileges within five years. Dues ore 121on total compensation --

organization, 91, and member, 3%. Investments are professionally

managed under the strictest of fiduciary standards.

2. The Employees' Annuity Fund, established in 1942, is for

lay employees or the Church. 12X dues in this fund are directed pri-

marily to age retirement annuities. After five years of membership a

lay person may elect to transfer to the Ministera' Annuity fund. This

Fund also provides 1001 vesting privileges after five years of partici-

pation. It wie fully funded until January 1, 1978, at which time a

minor liability was incurred in order to equalize periodic payments for

both male and female members. Ample provision was made to overcome this

alight liability.

The Board administers four group insurance plane, including

both group life and health care coverage for approximately 7,000 active

church employees and their dependents, as well as a major medical health

program for about 2,500 retired persons and their dependent units,

either as a supplement to Medicare or regular coverage for those under

65 end ineligible for Medicare.

The Board's Ministerial Relief Program provides income

assistance end free health care coverage to eligittle retired employees

of the Church, many or whom labored for the most part prior to the

Initiation of the Church's Annuity Plans. This program, involving

approximately one and a half million dollars annually, flows from the
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Church's tithes and offerings.

ERISA'S IMPACT

Now, on behalf of the Board of Annuities and Relief, my

denoiinsti6n and the Alliance for the Clarification of CRISA, I speak In

*upj..-rt of the proposed legislation S-1090, 1091 and 1092.

I. This legislation will remove much uncertainty that now

adversely affects. major decisions that trustees and administrative

officers of church plane are required to make regularly. Because certain

aspects of ERISA presently lend themselves to dual interpretations,

different plan administrators make different applications.

a. The Church Plans I represent, and most Church Plans for

that matter, are administered by a corporation that is a legal

entity sport from the denomination but which is totally controlled

by the denomination. There persists the question as to whether

a pension plan thus administered can qualify as exempt from

ERISA. Such unnecessary confusion frightens competent and

experienced trustees and makes them wary of sarvirl.

b. Then ERISA says that employees of agencies not a part

of a church plan prior to 3anusry 1, 1974 may not be enrolled

in an ERISA-exempt Church Plan. The Board of Annuities has

applied this to employees of a L.cSA agency that existed, but

did not enroll its employees in the denomination's plans before

1974 or an agency created after that date. . Consequently, as

a plan director, in order to avoid violation and to keep our

ERISA-exempt status, I have disallowed pension participation

of employees of local institutions or agencies organized after

3anuary 1, 1974, thus presently preventing such employees (t.

accumulating pension credits. Out I realize that other church
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plan administrators consider this restriction to apply

only to thb denominational plan -- whether it was in

existence on that date.

6. Finally, there is the question of what is and what

Is not an agency of the Church and who shall have the

authority to define a church agency,-- the Church or the

Government. I need not advise you, I am sure, that on

this issu6 we are treading water that is very deep.

The Board supports the Talmadge-Bentsbn Bills, be-

cause they will clear up much confusion that now prevails

and will permit the Church Plano to operate without fear

of violation or of suddenly becoming subject to ERISA.

2. But, Mr. Chairman, it is the certslntlo about ERISA, not

the uncertainties, that give my Board the moat concern.

a. The law states clearly'that, unless a Church Plan

comes under ERISA, December 31, 1982 is the deadline after

which all employees of church agencies must be divorced from

the Church Plans wishing to'remain exempt from ERISA. There

Is no confusion here -- either we remove agency employees who

may have been in our Plans for many years, or we bring the

Plans under ERISA.

Since agency employees in the Presbyterian Church,

U.S. ere considered to be church employees, most of them move

from local church employment to agency employment and fro-

quently back again to local church service. It defies sound

business principle to take such persons in and out of

pension system that heretofore has served them well. But,

since they have no place else to turn for pension

participation and since they are dependent upon this

Board for pension provision in retirement, this Board

will have no alternative but to create new Plano
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for these employee and make these Plans subject to

ERISA. Thus, instead of'adainietering two Pension

Plane, both ERISA-oxempty the Board will administer

four such Plans -- two under CRISA for agency employees

and two ERISA-exeept for minister and lay persons

employed by local churches. Such a useless increase in

actuarial, accounting, legal and administretive expense

can serve only one purpose, namely, to greatly reduce

dollar benefits to plan beneficiaries whose pensions are

already smell, but nevertheless adequate, and at a time

when Inflation threatened to nullify their usefulnem.

Whilb this denominational Board would try to provide

participation privileges for such employees, It is likely

that some agencies involved, aware o reduced benefits,

would simply discontinue participation for their employees

in such Plans. The Talosdge-Bontean Bill

Would eliminate the needless removal of such agency

employees and thus help to fulfill the original purpose

of ERISA, namely, protection of pension benefits for

retired and elderly. people.

b. Under ERISA, as presently written, a Church Plan

may loe sits exempt status if It enrolls & minister not

currently employed by a church. Yet, traditionally this

Board has continued enrollment of clergy In good standing

while they were on study leave, in transit between Jobs,

on Independent duty apart from the Church, such as hospital

chaplaine, college professors, evangelists, and the like.

Also, member enrolled In the Board's Plane frequently labor
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outside the denomination In ecumenical structures.

Should continuation of this much needed coverage be

allowed to deprive a Church Plan of its exempt status?

The Talsedge-Bentaen legislation will correct this

inequity.

In conclusion, Mr. Chairman, let s sure the Senate finance

Committee that the Church, a highly successful pioneer in the pension

field, applauds congresasional concern for the economic well-being of

all Americans In retirement. But we beg of you not to penalize the

Church Plane now nor force us to abandon at this time those for whom we

are responsible. We are with you in the assurance of proper funding,

vesting, accounting and reporting to annuitants. What we seek is a

definition of a Church Plan that will allow us to continue to serve

effectively all of our people while avoiding needless waste of resourcep

and the reduction of employee benefits through increasing legal,

actuarial end administrative costs. It Is our conviction that Senate

Bills 1090, 1091 and 1092 offer the appropriate corrections to CRISA

and will provide the protection needed for a Vaurch Plan. Thank you.

1!
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THE MINISTERS AND MISSIONARIES BENEFIT BOARD

of the
AMERICAN BAPTIST CHURCHES

475 Riverside Drive, New York, New York 10027

Senate Finance Comittee
Hearings on S.1090, S.1091 and S.1092

December 4, 1979

Sumary of Statement of Rev. Gordon E. Smith
on behalf of American Baptist Churches in the U.S.A.

A. S.1090 and S.1091: Definition of "Church Plan".

1. Excessive entanglement by the Government in the
church may result if the ERISA definition of a
"church plan" is not amended.

a. The fiduciary standards of ERISA could result
in the Government determining the use of the
"endowment" fund of the American Baptist
ministers and Missionaries Benefit Board.
This "endowment", created by gifts, is used
to provide a variety of benefits to American
Baptist church employees, active and retired.

..b.- any American Baptist churches and agencies
could not meet the participation requirements
of ERISA. Under our congregational struc-
ture, the denomination cannot compel indepen-
dent churches and agencies to provide cover-
age. If ERISA were to apply to our plans,
hundreds of our churches and agencies would
be forced to terminate the coverage they now
provide.

2. S.1090 and S.1091 provide a definition of "church
plan" that will avoid excessive governmental en-
tanglement.

a. Allows coverage of ministers who are not
serving within the formal denominational
structure.

b. Allows coverage of ministers and lay em-
ployees who are disabled or in transition
from one job to another.
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C. Allows .coverage of employees of church
agencies.

d. Makes it clear that a separately incorporated
pension board may administer a church plan.

e. Provides for a "correction period to enable
a church plan to maintain its exemption in
the event of -a failure to meet the *church
plan" definition.

3. American Baptist employees are already provided
with most of the protections of ERISA: vesting
and funding requirements are met; strong efforts
are made to provide wide participation, and to
communicate plantprovisions to participants. This
has been done wi tout excessive governmental
entanglement since long before the enactent of
ERISA.

B. S.1092: Eliminates discrimination in *catch-up* con-
tributions for church employees.

1. Provides that service with any church, agency or
board of a denomination would be considered as
service with a single employer in determining
years of service under I 403(b). Eliminates
current discrimination against ministers of con-
gregational denominations as compared with minis-
ters of hierarchical denominations.

2. Allows same elections to church employees as
currently allowed under J 415 to employees of
educational organizations, hospitals and home
health service organizations. Provides for a
$10,000 de minimis limitation under 1 415.
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Senate Financ Comittee
Bearings on S. 1090, S. 1092 and B. 2092

... Deceer 4, 1979

Statement of Rev. Gordon 3. Smith on
behalf of -Arican antiet hresm in the U.S..

Our denomination, American Baptist Churches in the

U.S.A., has very serious problems with the definition of a

"church plan" as now set forth in ERISA and the Internal

Revenue Code. These problems would be resolved by the

enactment of $. 1090 and 5. 1091. We welcome the ,opportunity

to appear before you to explain the importance of these

bills to our denomination.

Any suggestion that the employee benefit plans of

our denomination might become subject to BRISA is very

troubling to us. The right of churches under the First

Amendment to carry on their religious activities without

governmental regulation or interference is very fundamental,

and we believe that this right would be seriously eroded if

ERISA were applied to our benefit plans.

There are several areas in which the provisions of

ERISA would seem to intrude upon the rights of churches

under the First Amendment. One of these area was expressly

alluded to in 1973 by the Senate Finance Committee in its

consideration of the pension plan termination insurance

provisions of BRISA. In exempting church plans frcm these

provisions the Committee stated that it was:
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"... concerned that the examination of books
and records that may be required in any
particular case as part of the careful and
responsible administration of the insurancesystem ight be ra a unjstified
invasion of the conidential relatoMship
that is believed to be , private with

regad t chuche religious
activities. Sn. Psp. No. 93-383, 93rd
Cong., lot Sess., 1974-3 C.D. Sapp. 160.

we share the view expressed by the Senate FTiance

Committee in 1973 that the examination by the govermnt of

the books and records of churches is not apropriate.

However, it is important to note that MISA goes far beyond

the mere examination of books and records. If URISA were

applicable to the benefit plans of our denomination, we are

fearful that the Federal Government would be placed in the

position of regulating the manner in which our examination

conducts one of its most vital church functions--the care

and maintenance of the misters, missionaries and lay
employees who carry on the religious mission of American

Baptists.

One of the principal vays in which this ight

occur is through the impact of the fiduciary responsibility

provisions of ERISA upon the operations of the Rinisters and

missionaries Benefit Board. This is the corporation--created

in 1913--through which the American Baptist denomination

administers to the needs of the people who carry on the

denomination's work, and to their dependents. -As part of
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its functions, the inistes and Missionaries Benefit Board

operates a number of employee benefit plans, including a

retirement plan, a medical plan and a death benefit plan.

In addition, however, the Ministers and Missionaries Benefit

Board expends substantial sums each year in providing supp-

lementary benefits such as: (1) emergency assistance to

active and retired ministers and their families experiencing

financial hardship, (2) supplemental grants to retired

ministers and missionaries and their surviving spouses who

are in serious financial need, (3) grants to augment low

annuity payments, (4) supplemental medical benefits for

retired participants who are over age 65, (5) support for

orphaned~children, and (6) the payment of all administrative

expenses of the programs by which the Board provides benefits.

The funds needed to pay these supplementary benefits

are provided from the Board' s *endowent, which has been

derived from contributions and bequests made to the Board by

many generous donors since the Board was founded. The
"endowment also undergirds the minim levels of retirement

income that the Board has promised to provide under the

American Baptist Churches Retirement Plan. Thus, unlike the

typical pension or employee benefit fund, the Ministers and

Missionaries Benefit Board has a responsibility under its

charter to carry on a broad range of program to meet the

needs of the ministers, missionaries and lay employees of the
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denomination, whatever those needs night be from time to

time. Some of the Board's program are employee benefit

plans, and others are purely donative in nature. Since all

of these programs are supported to sm extent by the Board'

endowmentw ftnds, the application of CRISA to our benefit

plans could lead to a situation in wvacb the Goverzment

would determine the extent to Vhich t funds could be

used for the Board's general religious purposes, as dis-

tinguished from benefit plan purposes. The prospect of any

such governmental involvement in our use of funds that have

been contributed to us for our religious purposes would be

very disturbing to us.

Meeting the participation standards of USA could

also impose a burden upon some churches. The American

Baptist denomination makes a strenuous effort to encourage

all of its local churches to cover all of their eoployoes,

both ordained and lay, under the Board's benefit plans.

Nowever,. the denomination has no power to coqpol a church to

do this, and some churches may lack the financial resources

to do so. In such a situation a local church may decide, as

a matter of priority, that it will cover its inistr from

the time he or she is first employed by the church, but it

will not cover its lay employees until they have been employed

for a number of years and have thereby attained a careerw

status. Such an arrangement might violate the ZRISA participa-
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tion standards, forcing the church to terminate the coverage

of its minister because It is not financially able to provide

coverage for a1 of its esloyeos. Since in our congrOga-

tional structure" a church independently makes its arrAngements

with its minister and lay employees, the participation

requirements of ZRISA would present great difficulties for

us if they applied to our retirement plan.

These are some of the reasons why we believe it is

imperative that our benefit plans be able to qualify as

"church plans" that are exempt from RISA. However, as the

definition of a "church plan" now reads, there are questions

as to whether our plans can continue to qualify after 1982.

Under the existing statute, it is possible that a

church plan might lose its exemption urder RISA if it

covers a mnister who is not an employee of a church (or

until December 31, 1982, an employee of a church agency).

However, numerous Baptist ministers pursue their m istrios

from"time to time by serving outside the formal denominational

structure. Examples would be Baptist ministers employed as

chaplains in hospitals, prisons or colleges, or teaching

religious studies in an educational institution, or serving

as self-employed evangelists. It is important to such

ministers, and to the denomination, that their membership in

the denomtination's benefit plans be maintained during such

periods of service as a minister outside the denominatioi.
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proposed bills would make clear that this can be done

.thout jeopardizing the exempt status of the plans under

ZRISA.

A similar question exists under present law with

respect to the coverage of Baptist ministers or lay employees

who are not currently employed because they are disabled or

in transition from one job to another. The proposed bills

would eliminate this question and allow such coverage.

The present statute fails .to recognize the fact

that the American Baptist employee benefit plans, as well as

most church plans of congregational denominations, have

historically been administered by a corporate entity that is

separate from, but controlled by, the denomination. The

statute is not clear as to whether such a plan may qualify

as an exempt church plan under ERISA. This question would

be resolved by the proposed bills.

In its proposed regulations the Treasury Depart-

ment took the position that if a church plan should ever at

any time or for whatever reason, fail to meet the require-

ments of a church plan" it can never thereafter regain its

exempt status under ERISA. This position is unnecessarily

harsh because a failure to meet the requirmstnts of a church

plan may result from insignificant violations of rules that

are not now clearly defined and will take years to resolve.

The proposed bills would give a church plan which has vio-
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lated the applicable rules an opportunity to correct the

violation and thereby retain its exemption from IRISA.

Under present law a church plan cannot retain its

ERISA execsion after December 31, 1982 if it continues to

cover employees of church agencies. Examples of church

agencies would be any of the following organizations which

is affiliated with a church or a convention or association

of churches: a hospital, a school or college, a nursing

home, a retirement home, a drug-abuse center, or a chil-

dren's home or camp.

Because of the close relationship that exists

between our churches and our denominational agencies, we

believe it is essential that employees of the agencies be

eligible for coverage under the benefit plans of the deno-

mination. If this is not permitted, our denomination would

have no alternative but to terminate the participation of

the agencies in our church plans, for the reasons explained

earlier. In fact, because of the present law, we have been

unable to admit any new American Baptist agencies into our

church plans since January 1, 1974. For'our denomination,

the operation of one or more ERISA plans is not a viable

alternative. Thus, the agencies now in our benefit plans

would be forced either to establish ERISA plans for their

employees or to terminate their coverage on December 31,

1982. Because of the expense of establishing and adminis-
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tiring ERISA plans, it is feared thatmany agencies will

choose to terminate their coverage, thus depriving their

employees of benefits that they are now receiving as members

of our church plans. Moreover, if agency employees are not

permitted to participate in our church plans, the nobility

of church employees within the denomination will be greatly

restricted.- The proposed bills would solve these problems

and permit the continued coverage of agency employees in

church plans after December 31, 1982.

I should like to emphasize that our desire to be

exempt from ERISA is not based upon a view that the employees

of our churches and agencies should be denied the protections

of ERISA. Most of these protections are already provided

under our plans. In accordance with section 403(b) of the

Internal Revenue Code, the American Baptist Churches Retire-

ment Plan is fully funded, and members' accrued benefits

thereunder are fully vested at all times. The Board's

investments are professionally managed in accordance with

the highest fiduciary standards applicable to organizations

of its type under New York law. The reports of the Bord's

operations, as audited by it. independent certified public

accountants, are regularly provided to the governing bodies

of the denomination and are freely available to other inter-

ested persons. To the extent possible, the Board has encour-

aged all American Baptist churches and employing organizations

'-943 0 - 80 - pt.1 - 31



484

to provide participation under the Board's benefit plans for

all of their employees, both ordained and lay. And the

Board has made a consistent effort to communicate the provi-

sions of its benefit plans to all participants. Notwithstan-

ding these considerations, we believe that the regulation

mandated by ERISA is not appropriate for an organization

with a religious history and purpose such as the Ministers

and Missionaries Benefit Board. We therefore urge that S.

1090 and S. 1091 be enacted.

We also urge the enactment of S. 1092. This bill

would liberalize the provisions of sections 403(b) and 415

of the Internal Revenue Code with respect to the making of

"catch-up" contributions under church retirement programs

that are funded through section 403(b) annuity contracts.

We became concerned about the need for such

liberalization a number of years ago, when it became apparent

to us that section 403(b) severely limits the ucatch-up"

contributions that can be made by a minister who has served

several Baptist churches during his career. This is true of

most American Baptist ministers. Under the wording of

section 403(b), this problem would not exist if a minister

remained with the same employer during his entire career, as

would more likely be the case in a hierarchical denomination.

Accordingly, in 1971 we asked the Internal Revenue Service

to issue a ruling stating that, for purposes of section

ii
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403(b), service with any of bur American Baptist churches,

boards or agencies would be considered as service with one

employer. However, the ruling issued by the IRS (copy

attached) said that this could not be done. Thus, the

present statute has the effect of discriminating against

ministers in congregational denominations as compared with

ministers in hierarchical denoinations.

One of the objects of S. 1092 is to remedy this

discriminatory effect of section 403(b) with respect to

ministers in congregational denominations. However, this

action alone would not permit any significant increase in

catch-up contributions unless section 415 were also liberal-

ized at the same time by making available to church employees

the same "catch-up" elections that are already permitted in

section 415 for employees of educational organizations,

hospitals and home health service agencies. S. 1092 would

accomplish this result.

The need for a liberalization of the limits on

"catch-up" contributions is very great in the American

Baptist denomination. Due to the low pay scale that has

historically prevailed in the ministry, it is extremely

difficult for ministers to make adequate provision for their

retirement. Our experience has been that most ministers are

not able to set aside any significant amounts under salary

reduction arrangements that are allowed under section 403(b)
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until they have been working for at least 25 or 30 years.

By this time, however, due'to the existing limitations in

sections 403(b) and 415, they are prevented from making any

meaningful "cathh-up" contributions during their later

years. Accordingly, there is a real need for the relief

that would be provided by S. 1092, and we respectfully urge

its enactment.

Attachments:
IRS Ruling
Fact Sheet
Organizational Chart

!6-943 600
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ECT 10 EET
American Baptist Churches in the U.S.A.

Year of organization: 1907 (Incorporated in 1910 by Special
Act of New York Legislature)

Number of cooperating churches: Approx. 6,000

Affiliated organizations: Approx. 200

Members of cooperating churches: Approx. 1,500,000

The Ministers and Missionaries Benefit
Board of American Baptist Churches

Year of organization: 1911 (Incorporated in 1913 by Special
Act of Now York Legislature)

Principal purpose: To benefit ministers, missionaries and
lay employees of the denomination through
benefit plans and noncontractual benefit
programs.

Statistical Sumary of Individuals
Participating in Benefit Plans

(as oX 3/31/79)

Ministers and Lay
Missionaries. Members Total

Retirement Plan
Premium-paying members . . .
Average Compensation ....
Annuitants

Retired . . ... .........
Disabled ..............
Widows and dependent chil-
dren ... ...........

The Annuity Supplement
Premium-paying members . . .
Annuitants . ............

Medical Plans-family units
covered

Premium paid by employer,
or member . .. .......

Premium paid by Board for
anniitants and grantees

Average compensation for

4,099
$14,661"

1,912
69

1,098

379
159

3,489

2,691

full-time member,

1978 Payments for Benefit Plans

nnities paid and death, disability and other
benefits . ..... ...................... ..... $4,280,244
medical protection for active and
rroired members and beneficiaries ..... .......... *,544,201

Total $8,824,445

1978 Expenditures for
Nocontractual Benefits

fts, special grants and supplementation"o retirees .... .....................- . .• • $1,237,496
•antosand emergency assistance ............. . . ... 592,237
lary support for ministers . . ........ .... 259,291
Xer counseling for ministers .............. .... 154,511

Total $2,243,535

1,088
$11,257

- 291
17

61

82
16

1,231

279

including

5,187

2,203
86

1,159

461
175

4,720

2,970

housing.
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Senator MATSUNAGA. Without objection, an opening statement of
mine will be included in the record immediately following that of
the Chairman. The subcommittee stands in recess.

[The opening statement of Senator Matsunaga appears at the
appropriate place in the beginning of the hearing.]

Senator MATUNAGA. The meeting now stands in recess until 2:30
p.m. tomorrow.

[Whereupon, at 5:10 p.m., the subcommittee recessed to recon-
vene on Wednesday, December 4, 1979, at 2:30 p.m.]
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