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MISCELLANEOUS PENSION BILLS

TUESDAY, DECEMBER 4, 1979

U.S. SENATE,
Suscoummz ON PRrIVATE PENSION PLANS
AND EMPLOYEE FRINGE BENEFITS,
COMMITTEE ON FINANCE,
Washington, D.C.

The subcommittee met, pursuant to notice, at 2:30 p.m., in room
2221, Dirksen Senate Office Building, Hon. Lloyd Bentsen (chair-
man of the subcommittee), presiding.

Present: Senators Bentsen and Matsunaga.

[The press release announcing these hearings and the bills S.
209, S. 511, S. 989, S. 1089, S. 1090, S. 1091, S.1092, S. 1240, and S.
1958 follow]
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Press Release #H-75
PRESS RELEASE

FOR IMMEDIATE RELEASE COMMITTEE ON FINANCE
November 20, 1979 UNITED STATES SENATE
SUBCOMMITTER ON PRIVATE PENSION
PLANS AND EMPLOYEE PRINGE
BENEFITS
2227 pirksen Senate Office Bldg.

FINANCE SUBCOMMITTEE ON PRIVATE PENSION PLANS AND
EMPLOYEE PRINGE BENEFITS SETS HEARING ON
NUMEROUS PENSION BILLS

Senator Lloyd Bentsen (D., Tex.), Chairman of the 8ub~
committee on Private Pension Plans and Employee Fringe Benefits
of the Senate Committee on Finance, announced today that the
Subcommittee will hold hearings on December 4 and 5 on several
pension bills.

The hearings will be held in Room 2221 Dirksen Senate
oOffice Building and will begin at 2:30 P.N.

i Senator Bentsen announced that the following bills
would be the subject of the hearings:

S. 1089, introduced by Senator Bentsen, which would
help simplify ERISA and reduce pension reporting requirements.
) S. 209, introduced by Senators Williams and Javits,
which would amend numerous sections of ERISA. (The hearings will
not cover sections 201 - 205 of S. 209 which were the subject of
earlier hearings.}

S. 511, introduced by Senator Matsunaga, relating to
deferred compensation plans maintained by tax-exempt organiza-
tions.

S. 989, introduced by Senator Bentsen, relating to
rollovers from money purchase pension plans.

'S. 1690, 1091 and 1092, introduced by Senator Talmadge,
relating to church pension plans.

S. 1240, introduced.by Senator long, relating to employee
stock ownership plans (ESOPs).

) S. 1958, introduced by Senator Matsunaga, relating to
the prohibited transaction rules of ERISA.

Witnesses who desire to testify at the hearings should
submit a written request to Michael Stern, Staff Director, Committee
on Finance, Room 2227 Dirksen Senate Office Building, Washington,
?§7§. 20510, by no later than the close of business on November 28,
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Legislative Reorganization Act.--Senator Bentsen stated
that the Leggulatlve Reorganization Act of 1946, as awended,
requires all witnesses appearing before committees of Congress
"to file in advance written statements of their proposed testimony,
and to limit their oral presentations to brief summaries of their
argument.

Witnesses scheduled to testify should comply with the
following rules: ‘

(1) A copy of the statement must be filed by noon the
day before the day the witness is scheduled to
testify.

(2) All witnesses must include with their writtenh state-
ment a summary of the principal points_included in
the statement.

(3) The written statements must be typed on letter-size
paper (not legal size) and at least 100 copies must
be submitted by the close of business the day before
the witness is scheduled to testify.

(4) Witnesses are not to read their ng;:gn_gﬁgfg.gnte
to the Su ttee, but are to confine their ora

presentations to a summary of the points ipcluded in

the statement. ]
Witnesses wh6 fail to comply with these rules will forfeit
their privilege to testify.

Written Testimony.--Senator Bentsen stated that the Sub~
committee would be pleased to receive written testimony from those
persons or organizations who wish to submit statements for the .
record. Statements submitted for inclusion in the record should be
typewritten, not more than 25 double-spaced pages in length and
mailed with five (5) copies by December 21, 1979, to Michael Stern,
staff Director, Committee on Finance, Room 2227 Dirksen Senate Office
Building, Washington, D. C. 20510.

P.R. #H-75
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To amend the Empl ee Retirement Income: Security Act of 1974 and the
Internal Revenue Code of 1954 for the purposes of simplifyihg, clarifying,
and improving Federa) law relating to the regulation of employee benefit
plans, to foster the establishment and maintenance of plans, and for other

purposes.

IN THE SENATE OF THE UNITED STATES

JANUARY 24 (legislative day, JANUARY 15), 1979
Mr. WiLLtams (for himself and Mr. JAviTs) introduced the following bill; which
was read twice and referred jointly to the Committees on Finance and-
Human Resources

A BILL

To amend the Employee Retirement Income Security Act of
1974 and the Internal Revenue Code of 1954 for the
purposes of simplifying, clarifying, and improving Federal
law relating to the regulation of employee benefit plans, to
foster the establishment and maintenance of plans, and for
other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,

11—-E®
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1 SECTION 1. SHORT:TITLE.
2 (8) This Act may be cited as the “ERISA Improve-
3 ments Act of 1979".
4 (b) TABLE OF CONTENTS.—
Sec. 1. Short title and tshle of contents.
Sec. 2. Technical and conforming changes.
8Sec. 3. Findings and declaration of policy.

TITLE I-AMENDMENTS TO THE EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

Subtitle A—Declaration of Policy; Definitions

101. Declaration of policy.
102. Definitions.

£¥

Subtitle B-—Simplifying and Clarifying Amendments
PagT 1—REPORTING AND DiscLOBURE

111. Disclosure of status under pension plans.
112. Exemptions and modifications.

113. Elimination of summary annual report.
114. Improvement of reporting requirements.
115. Opinions of actuaries and accountants.
-116. Scope of accountant’s opinion.

117, Effective dates.

FEFELEE

PART 2—MINIMUN STANDARDS

121, Reciprocal agreements.

122. Technical correction.

123. Determining participation on a plan year basis.
124. Summation of different benefit accrual rates.
125. Suspension of benefits because of reemployment.
126. Reduction in retirement or disability benefits.
127. Survivor protection.

128. Alimony and support payments.

FEEEEELY

ParT 3-~FUNDING

£

131. Funding to take account of future amendments.
PART 4—F1vuciABY RESPONBIBILITY

141, General asset account.

142. Refund of mistaken contributions.

143. Cofiduciary responsibility.

144. Exemption for reciprocity arrangements.

TERE
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TITLE I—AMENDMENTS TO THE EMPLOYEE RETIREMENT INCOME

SECURITY ACT OF 1974—Continued

PART 5—ADMINIRTRATION, ENFORCEMENT, AND ADJUSTMENTR IN APPLICABLE

EEEEE]

Law

. 151, Advisory council.
. 152. Impact of inflation on retirement benefits.
. 153, Remedies.

154, Adjustments in applicable law.
155. Preemption.
156. Effective dates.

TITLE H—AMENDMENTS TO THE INTERNAL REVENUE CODE OF 1954

FEEEY

g

201. Lump sum distributions; plans treated as single plan.
202. Lump sum distributions; separation from the service.
203. Deduction for certain employee retirement savings and contributions.
204. Credit for the establishment of qualified plans by small employers.
205. Conforming amendments for ERISA changes in title 1.

TITLE I11—-SPECIAL MASTER AND PROTOTYPE PLANS
301. Special master and prototype plans.

TITLE IV—EMPLOYEE BENEFITS COMMISSION

401. Employee Benefits Commission.

. 402. Powers of Commission.

. 403. Termination of Treasury Department’s jurisdiction.
. 404. Agency cooperation.

. 405, Effective date and repeal.

SEC. 2. TECHNICAL AND CONFORMING CHANGES.

The Secretary of the Treasury and the Secretary of

Labor shall, as soon as practicable but in any event not later

than 90 days after the date of the enactment of this Act,

submit to the Congress & draft of any technical and conform-

ing changes in the Internal Revenue Code of 1954, and the

Employee Retirement Income Security Act of 1974, respec-

tively, which are necessary to reflect throughout such Code

and Act the changes in the substantive provisions of law

made by this Act.
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SEC. 3. FINDINGS AND DECLARATION OF POLICY.
(a) The Congress finds that the paperwork burdens and

compliance costs resulting from the implementation of the

Employee Retirement Income Security Act of 1974 and the

- Internal Revenue Code of 1954 affecting employee benefit

plans and persons sponsoring such plans can be reduced in
certain respects without jeopawliziné the interests of employ-
ees in such plans and in the integrity of the assets of such
plans; that the free flow of commerce and the implementation
of such Act and Code have been restricted and hampered by
assertions of applicability of FedeMﬁ‘ State securities and
other laws to certain employee benefit plans and certain col-
lective funding vehicles for plans; and that present and future
needs for retirement income can besf be met by strengthening
and improving private employee pension benefit plans and
that it is in the national interest to do so.

(b) The Congress further finds that the free flow of com-
merce and the implementation of the provisions of the Em-
ployee Retirement Income Security Act of 1974 and of the
Internal Revenue Code of 1954 have been restricted and
hampered by administrative difficulties encountered by the
Labor Department, the Internal Revenue Service, and the
Pension Benefit Guaranty Corporation; that duplications and
overlepping of agency responsibility have resulted in costly
delays, confusion, and excessive paperwork, and that the in-

terests of participants in and beneficiaries under private
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: 5 :
sector employee benefit plans have been adversely affected

thereby.

(c) Tt is hereby declared to be the policy of this Act:to
foster the establishment and maintenance of private emplbyee
pension benefit plans; to further improve such plans by clari-
fying, simplifying, and otherwise improving such Act and the
provisions of such Code; to clarify prospectively the extent to
which Federal and State securities and other laws may affect
employee benefit plans and collective funding vehicles for
plan; which-are subject to such Act; and to consolidate in a
single agency the administration of the Employee Retirement
Income Security Act of 1974 and certain provisions of the
Internal Revenue Code of 1954 relating to employee benefit
plans.

TITLE I-AMENDMENTS TO THE EMPLOYEE
RETIREMENT INCOME SECURITY ACT OF 1974
Subtitle A—Declaration of Policy; Definitions

SEC. 101. DECLARATION OF POLICY. - '

Section 2 of the Employee Retirement Income Security
Act of 1974 is amended by adding at the énd tﬁereof the
following new subsection:

“(d) It is hereby further declared to be the policy of this
Act to foster the establishment and maintenance of employee
benefit plans sponsored by employers, employee organiza-

tions, or both.”.
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SEC. 102. DEFINITIONS,
Section 3 of the Employee Retirement Income Security
Act of 1974 is amended by—

(1) striking out subparagraphs (A), (B), (C), (D),
(H) and (I) of paragraph (14) and inserting in lieu
thereof, respectively, the following subparagraphs:

“(A) any fiduciary, counsel, or employee of
such plan;

“(B) a person providing professional services
to such plan, or a person providing nonprofes-
sional services on a continuous basis to such plan; .

“(C) an employer any of whose employees
are covered by such plan, if the employees of such
employer constitute 5 percent or more of all em-
ployees covered by the plan; |

‘D) an employee organization aﬁy of whose
members are covered by such plan, if the mem-
bers of such employee orga.‘nization constitute 5
percent or more of all employees covered by the
plan;

“(H) an officer, director (or an individual having
powers or responsibilities similar to those of officers or
directors), a 10 percent or more shareholder, or a
highly compensated employee (earning 10 percent or
more of the yearly wages of an emplqyer) or a person

described in subparagraph (B), (C), (D), (E), or (G); or
b
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1

“(I) a 10 percent or more (in capital or profits)
partner, or joint venturer in, a person described in sub-
paragraph (B), (C), (D), (E), or (G).”;

(2) inserting in paragraph (15) “brother, sister,”
immediately before ““spouse,” the first time it appears;

(8) striking out “The” in paragraph (20) and in-
serting in lieu thereof ‘“Except as otherwise provided
in sections 502(1) and 514(d) (2) and (3), the”; A

(4) (A) striking out clauses (i), (i), and (iii) of sub-

" paragraph (A) of paragraph (37) and inserting in lieu

thereof the following:

“(i) which is maintained pursuant to one or
more collective bargaining agreements between an
employee organization and more than one em-
ployer, /

“(ii) to which ten or more employers contrib-
ute, or to which more than one and fewer than
ten employers contribute if the Secretary finds
that treating such a plan as a multiemployer plan
would be consistent with the purposes of this Act,
and”’;

(B) redesignating clauses (iv) and (v) of paragraph
(837)(A) as clauses (iii) and (iv), respectively, and
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8
(C) striking out subparagraph (B) of paragraph

(87) and inserting in lieu thereof the following new

subparagraph:

‘(B) For ﬁurposes of this paragraph, all corporations
which are members of a controlled group' of corporations
kwithin the meaning of section 1563(a) of the Internal Reve-
nue Code of 1954, determined without regard to section
1563(eX3XC) of such Code) shall be deemed to be one em-
ployer.”.

~ Subtitle B—Simplifying and Clarifying Amendments
PART 1—REPORTING AND DISCLOSURE
SEC. 111. DISCLOSURE OF STATUS UNDER PENSION PLANS,

Section 105 of the Employee Retirement Income Secu-
rity Act of 1974 is amended to read as follows:

“DISCLOSURE OF STATUS UNDER PENSION PLANS

“SEc. 105. (a) (1) Each administrator of an employee
pension benefit plan shall furnish to any plan participant or
beneficiary who so requests in writing a statement indicating,
on the basis of the latest available information—

“(A) for defined benefits plans, the total benefits
accrued, or

“(B) for individual account plans, the balance in
the account, and

“(C) for all plans, the proportion of accrued bene-

fits or account balance which is nonforfeitable or the

56-943 0 - 80 - pt.1 - 2
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earliest date, ‘assuming continued participation in the

plan without a break in service, on which some or all

benefits will become nonforfeitable.

“(2) In no case shall a participant or beneficiary be enti-
tled ﬁnder this subsection to receive more than one report
described in paragraph (1) during any one 12-month period.

*“(8) If the members of any class of participants or bene-
ficiaries are annually furnished with a statement which con-
tains the information required by this subsection, the require-
ments of this subsection shall be satisfied respecting the
members of such class.

‘“(4) This subsection shall apply to a plan to which more
than one unaffiliated employer is required to contribute only
to the extent provided by regulations prescribed by the Sec-
retary.

“(b)(1) Each administrator of an employee pension bene-
fit plan shall report, in such manner and at such time as may
be provided in regulations prescribed by the Secretary, to
each plan participant who during a plan year—

“(A) (i) terminates his service with the employer,
or

“(ii) has a 1-year break in service, and

“(B) is entitled to a deferred vested be;neﬁt under

the plan as of the end of such pian year, and
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‘10
“(C) with respect to whom retirement benefits are
not paid under the plan during such plan year.

The report required under this subsection shall inform the

4 -participant of the nature, amount, and form of the deferred

5

© 0 a9 o
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25

vested benefit to which he is entitled, and shall contain such
other information as the Secretary may require.

“(2) Not more than one report shall be required under

" paragraph (AXii) with respect to consecutive 1-year breaks in

service.

*“(cX1) Except as provided in paragraph (2) of this sub-
section, each employer shall, in accordance with regulations
prescribed by the Secretary, maintain records with respect to
each of his employees sufficient to determine the benefits due
or which may become due to such employees. The employer
shall furnish the plan administrator information necessary for
the administrator to make the reports required by subsections
(a) and (b).

“(2) If more than one employer adopts a plan, each such
employer shall, in accordance with regulations prescribed by
the Secretary, furnish to the plan administrator information
necessary for the administrator to maintain the records and
make the reports required by subsections (a) and (b). Such
administrator shall ;na.intain the records and, to the extent
provided under regulations prescribed by the Secretary, make

the reports, required by subsections (a) and (b).
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“3) If any pe:sc.. who is required under this scetion
(other than under subsection (a)(1)) to furnish information or
to maintain records fails to comply with such requirements,
he shall pay to the plan a penalty of $10 for ea.ch employee
with respect to whom such failure occurs, unless it is shown
that such failure is due to reasonable cause.”.
SEC. 112. EXEMPTIONS AND MODIFICATIONS.
(a) IN GENERAL.—Section 110 of such Act is amended
to read as follows:
“EXEMPTIONS AND MODIFICATIONS
"ASEC. 110. The Secretary may by regulation condition-
ally or unconditionally exempt any employee benefit plan or
person, or any class of employee benefits plans or persons,
from any requirement of this part or may modify any such
requirement if he determines that such exemption or modifi-
cation is— .
“(1) appropriate and necessary in the public inter-
est, and
“(2) consistent with the purposes of this title.”.
(b) CoNrorRMING CHANGES.—(1) Section 104(a) of
such Act is amended— ]
(A) by striking out paragraphs (2) and (3), and by
redesignating paragraphs (4) and (5) as (2) and (3), re- .

spectively; and
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(B) by striking out “paragfnph (4)” in paragraph

(3) (as redesigr;ated) and inserting in lieu thereof

“paragraph (2)".

(2) Section 107 of such Act is amended by striking out
*“104(a) (2) or (3)" in both places where it appears and insert-
ing in lieu thereof “110".

(3) The last sentence of section 103(a}(3NA) of such Act
is amended by stﬁking out ““104(a)2)"” and inserting in lieu
thereof ‘110"

(4) The second sentence of section 103 (aX4XA) of such
Act is amended by striking out ‘“104(a}2)"’ and inserting in
lieu thereof “110”.

(5) Section 101(a)(2) of such Act is amended by striking
out “(c)” immediately preceding the period and inserting in
lieu thereof “(b)"”.

SEC. 113. ELIMINATION OF SUMMARY ANNUAL REPORT.

(a) IN GENERAL.—Section 104(b) of such Act is
amended—

(1) by striking out paragraph (3) and redesignat-

'ing paragraph (4) as (3), and

(2) by inserting before the period at the end of the
last sentence of such redesignated paragraph the fol-
lowing: ““, but the charge for furnishing a copy of the

latest annual report may not exceed $10”.
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tion 103(a)(3)A) is amended by striking out “and the sum-
mary material required under section 104(bX3)”.
SEC. 114. IMPROVEMENT OF REPORTING REQUIREMENTS.

In order to avoid the reporting of unnecessary informa-
tion, the Secretary and the Secretary of the Treasury shall
develop reporting forms and requirements for employee bene-
fit plans described in section 4(a) and not exempt under sec-
tion 4(b) which, to the maximum extent feasible and consist-
ent with the purposes of this Act and the Employee Retire-
ment Income Security Act of 1974, take into account the
different types and sizes of employee benefit plans. Not later
than 12 months after the date of enactment of this Act, the .
Secretaries shall report to the Congress on the actions taken
and proposed to be taken to implement this directive. Not
later than 24 months after the enactment of this section, the
Secretaries shall submit to the Congress their final written

report on the implementation of this section.

_ SEC. 115. OPINIONS OF ACTUARIES AND ACCOUNTANTS.

Section 103(a) of such Act is amended—

(1) by inserting “‘except to the extent required by
subparagraph (B),” in paragraph (3)(A) after “‘Such ex-
amination shall be conducted in accordance with gener-

ally accepted auditing standards,”,
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(2) by striking out “may”’ in paragraph (3XB) and
inserting in lieu thereof “‘shall”, ‘ _ '
(3) by striking out *, if he so states his reliance”
in such paragraph,
(4) by striking out “may” in paragraph (4XD) and
inserting in lieu thereof “‘shall”’, and
(5) by striking out ‘, if he so states his reliance”
in such paragraph. —
SEC. 116. SCOPE OF ACCOUNTANT’S OPINION.
Section 103(a)(3XC) of such Act is amended by striking
out “need”’ and inserting in lieu thereof ‘“‘shall”.
SEC. 117. EFFECTIVE DATES. ~
The amendments made by sections 111 and 112 shall be
effective on, and the amendments made by sections 113, 115,
and 116 shall apply with respect to plan years beginning on
and after, the date of enactment of this Act.
ParT 2—MINIMUM STANDARDS
SEC. 121, RECIPROCAL AGREEMENTS.

Section 209 of the Employee Retirement Income Secu-
rity Act of 1974 is amended in its entirety to read as follows:
“BECIPROCAL AGREEMENTS

“Skc. 209. Notwithstanding any other provision of this
title, the contributions made with respect to the employment
of an employee pursuant to a collective-bargaining agreement

and payable to a pension or welfare plan maintained pursuant
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to that agreement (hereinafter in this section referred to as
the ‘away plan’) may be transferred to a similar pension or
welfare plan established pursuant to another collective-bar-
gaining agreement under which the employee had previously
become a participant (hereinafter referred to in this section as
the ‘liome plan’) if such transfer is pursuant to a written
agreement between the administrator of the away plan and
the administrator of the home plan. In any case where contri-
butions received with respect to the employment of an em-
ployee are transferred from an away plan to a home plan in
accordance with this section, such employment shall be con-
sidered as employment under the jurisdiction of the home
plan for purposes of computing the accrued benefit and vest-
ing of such employee, but the employer who contributed to
the away plan on behalf of such employee shall not be
deemed to be an employer maintaining the home plan solely
because of such transferred contributions. The Secretary may
by regulation establish additional conditions, and such var-
iances and exemptions as are consistent with the purposes of
this Act, in order to facilitate such transfer arrangements in
the interest of portability and to protect the pension and wel-
fare benefits of employees who become employed under two
or more coilective bargaining agreements associated with dif-

ferent pension or welfare plans.”.

—
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8EC. 122. TECHNICAL CORRECTION.

Section 204(bX3NE) of such Act is amended by striking
out “‘a year of participation” and inserting in lieu thereof the
following: 1,000 hours of employment”’.

SEC. 123. DETERMINING PARTICIPATION ON A PLAN YEAR
BASIS.

The second sentence of section 202(aX3XA) of such Act
is amended by inserting “()"” after “first day of a plan year”
and by inserting after “‘date his employment commenced”’ the
following: “‘or (i) in the case of a plan where rights and bene-
fits under this part are determined on the basis of all of an
employee's service without regard to the date on which the
employee’s participation in the plan commenced"’.

SEC. 124. SUMMATION OF DIFFERENT BENEFIT ACCRUAL
RATES.

Section 210(a) of such Act is amended by adding at the
end thereof the following new paragraph:

‘ “(4) a multiemployer plan may provide that the
accrued benefit to which a participant is entitled upon
his separation from the service is—

“(A) (i) the sum of different rates of benefit
accrual for different periods of participation as de-
fined by one or more fixed calendar dates, or

“(ii) the sum of different rates of benefit ac-

crual for different periods of participation, as de-
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fined hy ‘employment in different bargaining units,

and

‘“(B) determined, for purposes of subpara-

graphs (A) and (C) of subsection 204(b)1), by pro-
jecting the normal retirement benefit to which a
participant would be entitled if he continued to
accrue benefits at the average of the rates appli-

cable to his period of actual participation.”.

SEC. 125. SUSPENSION OF BENEFITS BECAUSE OF REEMPLOY-

MENT.
Section 203(a}(3)(B) of such Act is amended—
(1) by striking out “in the same trade” in clause
(i) and inserting in lieu thereof “, trade,’’; and

“

(2) by striking out ‘‘ ‘employed’.” in the last sen-
tence and inserting in lieu thereof the following:
“which may, with respect to clause (i), include self-
employment. The permissible period of benefit suspen-
sion shall include a period determined pursuant to reg-
ulations promulgated by the Secretary in addition to
the months in which the employment occurs to the
extent necessary to prevent the periodic payment and
suspension of pension benefits to workers who have not
retired but who continue to work on an irregular basis.

The imposition of a financial penalty on a pensioner

who fails to report his employment as required by the
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rules of a plan shall not be deemed a violation of the
vesting requirenients of this section. The amount of the
financial penalty permitted by the preceding sentence
shall be determined pursuant to regulations promul-
gated by the Secretary but in no event shall the penal-
ty exceed an amount equal to one year's benefit."”.

126. REDUCTIONS IN RETIREMENT OR DlSABILI'\l‘Y BENE-

FITS.

() Section 206(b) of such Act is amended—

(1) by inserting after “‘plan”’ in paragraph (1) the
following: “or is receiving disability benefits under a
welfare plan”;

(2) by inserting immediately after “this Act” the
following: “(or, in the case of a participant or benefici-
ary who is receiving disability benefits under a welfare
plan, the date of enactment of the ERISA Improve-
ments Act of 1979)"’; and

(3) by adding at the end thereof the following new
sentence: ““A pension plan may not reduce or suspend
pension benefits being received by a participant or ben-
eficiary or pension benefits in which a participant who
is separated from the service has a nonforfeitable right
by reason of any payment made to the participant or

beneficiary by the employer maintaining the plan as
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the ;'esult of an award or settlement made under or

pursuant to a workers’ compensation law."”.

(b) Section 201(1) of such Act is amended by inserting
after “plan” the following: “, except as provided in section
206(b)"".

SEC. 1217. SURVIVOR PROTECTION.

(a) Section 205 of such Act is amended—

(1) by deleting subsection (a) and inserting in lieu
thereof the following:

“(a) A pénsion plan may provide that the normal form of
benefit is a form other than an annuity. If a pension plan
provides for the payment of benefits in the form of an annuity
(whether as the normal form or as an option), such plan shall
provide for the payment of the annuity benefits in a form
having the effect of a qualified joint and survivor annuity.”;

(2) by deleting subsection (b) and inserting in lieu
thereof the following:

“(bX1) A plan which provides that the normal form of
benefit is an annuity shall, with respect to any participant
who under the plan is credited with at least 10 years of serv-
ice for vesting purposes under section 203 and who dies
before the annuity starting date, provide a survivor’s annuity
for the participant’s spouse—

“(A) which begins on the annuity starting date

(determined as if the participant had lived until the
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earliest retirement age under the plan, or the partici-

pant’s actual date of death if later, and had retired on.

such date prior to death), if the spouse is living on
such date, and ‘

“(B) except as provided in paragraph (2), the pay-
ments under which are not less the payments which
would have been made under the survivor’s annuity to
which such spouse would have been entitled if the par-
ticipant had terminated employment on his date of
death, had survived and retired on such annuity start-
ing date, and had died on the day following such date.
“(2) If on the date of the participant's death, the actu-

arial equivalent of the survivor’s annuity does not exceed
$2,000, a plan described in paragraph (1) may distribute the
survivor’s benefit in the form of a lump sum, or in the form of )
installments commencing, not later than the annuity starting
date specified in paragraph (1) (A).”;

(3) by deleting subsection (c) and inserting in lieu
thereof the following:

“{c) A plan which provides that the normal form of
benefit is a form other than an annuity shall, with respect to
any participant who under the plan has at least 10 years of
service for vesting purposes under section 203 and who dies
before receiving the percentage of his benefit which is nonfor-

feitable, provide (1) that the participant’s benefit is distrib-
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uted to the surviving spouse in the form of a lump sum, or in
installments commencing, not later than 60 days after the
end of the plan year in which the participant died, or (2) that
the participant’s benefit is distributed to the surviving spouse
at such other time and in such manner as the plan and the
surviving spouse may agree in writing.”’;

(4) by striking out “(whether or not an election
has been made under subsection (c))"’ in subsection (d);

(5) by striking out subsection (e) and inserting in
lieu thereof the following:

“(e)1) Participants in plans subject to this section shall
have the right to elect not to take joint and survivor annuities
and the right to revoke such elections and to reelect, subject
to the following terms and conditions:

“(A) A document explaining the terms and condi-
tions of the joint and survivor annuity, and the rights
and effects of, and procedures pertaining to, election,
revocation, and reelection, shall be furnished to each
participant a reasonable time before the date on which
the participant completes 10 years of service for vest-
ing purposes under section 203,

“(B) Any election, revocation or reelection shall
be in writing. The right to elect, revoke, or reclect

shall not extend beyond the date of a participant’s
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death or relirenﬁem under the terms of the plan,
whichever occurs earlier.

“(C) Respecting any participant, the decument de-
scribed in subparagraph (A) need not be furnished more
than once if—

“(i) the plan’s summary plan description in-
cludes an explanation, similar to the explanation
described in subparagraph (A;). which is generally
applicable to all participants and which satisfies
the requirements of section 102(a)1); and

“(ii) the docuﬁlent described in subparagraph
(A) makes prominent reference to the fact that the
explanation contained therein may be of continu-
ing importance to the participant and should be
retained with the summary plan description.

“(2) The Secretary of the Treasury shall prescribe regu-
lations to implement this subsection. Such regulations shall
take cognizance of the difficulties certain multiemployer plans
may have in furnishing the document described in paragraph
(1XA).”;

(8) by striking out “‘subsection (c)"’ in subsection
(f); and

() by striking out “joint and survivor annuity
benefits under an election made under subsection (c)”

in subsection (h) and inserting in lieu thereof ““the sur-
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vivors’ benefits required under this section, to the

extent such increased costs are attributable to the

availability of such benefits prior to the normal retire-
ment age under the plan”.

(h) Not later than 1 year after the enactment of the
ERISA Improvements Act of 1979, the Secrétary of the
Treasury shall develop versions of model language which can
be adopted by various types of plaris as amendments which
comply with the requirements of this section. The Secretary
shall facilitate to the maximum extent possible the adminis-

trative processing of determination letter applications result-

" ing from this section.

(c) The amendments made by this section shall apply
with respect to plan years beginning on or after the date
which is 12 months after the date of enactment of this Act.
SEC. 128. ALIMONY AND SUPPORT PAYMENTS.

Section 206(d) of such Act is amended by adding at the
end thereof the following new paragraph:

“(8) Paragraph (1) shall not apply in the case of a judg-
ment, decree or order (including an approval of a property
settlement agreement), pursuant to a State domestic relations
law (whether of the common law or community property
type), which—

“(A) affects the marital property rights of any

person in any benefit payable under a pension plan or
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the legal obligation of any person to provide child sup-

port or make alimony payments, and

“(B) %es not require a pension plan to alter the
effective date, timing, form, duration, or amount of any
benefit payments under the plan or to honor any elec-
tion which is not provided for under the plan or which
-is made by a person other than a participant or benefi-

ciary.”.
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Section 302(c)1) of the Employee Retirement Income
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tlement to, or accrual of, benefits. In the event any such
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provision is not implemented at the time specified when the
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provision was adopted, the funding standard account shall be
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appropriately adjusted in accordance with regulations pre-
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scribed by the Secretary. A provision adopted but contingent
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on a future event shall be deemed not to be in effect as a
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provision of the plan prior to the occurrence of that event.”.
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PaRT 4—F1DUCIARY RESPONSIBILITY

SEC. 141. GENERAL ASSET ACCOUNT.

Section 401(b) of the Employee Retirement Income Se-
curity Act of 1974 is amended by striking out paragraph (2)
and inserting in lieu thereof the following:

“(2) In the case of a plan which is funded in
whole or in part by a contract or policy of insurance
issued by an insurer, the assets of the plan shall in-
clude the contract or policy under which the benefits
are insured but shall not, solely by reason of the issu-
ance of such contract or policy, include the assets of
the insurer iésuing the contract or policy except to the
extent that such assets are maintained by the insurer
in one or more separate accounts and do not constitute
surplus in any such account. For purposes of this para-
graph, the term ‘insurér’_ means an insurance company,
insurance service, or insurance organization, qualified
to conduct business in a State.”.

SEC. 142. REFUND OF MISTAKEN CONTRIBUTIONS.

(a) Section 403(c2XA) of such Act is amended by in-
serting before the period at the end thereof the following:
‘“or, in the case of a collectively bargained plan maintained
by more th;m one employer, within 6 months after the plan
administrator knows that the contribution \’vas mxuie by a

mistake of fact or knows that holding a contribution would
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contravene the provisions of section 302 of the Labor-Man-
agement Relations Act, 1947.”.

(b) The amendment made by subsection (a) shall be ef-
fective as of January 1, 1975, b;xt as regards contributions
received by a collectively bargained plan maintained by more
than one employer before the date of enactment of the
ERISA Improvements Act of 1979, if knowledge by the plan
administrator that a contribution was made by mistake or in
contravention of section 302 of the Labor-Management Rela-
tions Act, 1947, -occurred before such date of enactment,
such knowledge shall be deemed to have occurred on such
date of enactment.

SEC. 143. COFIDUCIARY RESPONSIBILITY.

Section 405 of such Act is amended by adding at the
end thereof the following new subsection:

* “e) In the case of & fiduciary other than an individual,
the 'term ‘knowledge’ in subsection (a}(3) shall mean knowl-
edge sctually communicated, or knowledge which, in the-
normal course of business, should have been communicated,
to the fiduciary’s officer or employee who is authorized to
carry out the fiduciary’s responsibilities, obligations, or duties
or who in fact carries out such responsibilities, obligations, or
duties, regarding the matter to which the knowledge re-

lates.”.
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SEC. 144. EXEMPTION FOR RECIPROCITY ARRANGEMENTS.

Section 408(b) of such Act is amended by adding at the
end thereof the following new paragraph:

“(10) Any transfer of contributions between plans
pursuant to section 209, if a plan to which the contri-
butions are tranferred pays not more tilan a reasonable
charge for any administrative expenses reasonably in-
curred by a plan transferring such contributions.”.
PART 5—ADMINISTRATION, ENFORCEMENT, AND

ADJUSTMENTS IN APPLICABLE LAw
SEC. 151. ADVISORY COUNCIL.

Paragraph (3) of section 512(a) of the Employee Retire-
ment Income Security Act of 1974 is aniended by striking
out “(at least one of whom shall be representative of employ-
ers maintaining or contributing to multiemployer plans)’’ and
inserting in lieu thereof the following: “(one of whom shall be
representative of employers maintaining or contributing to
multiemployer plans and one of whom shall be representative
of employers maintaining small plans)”.

SEC. 152. IMPACT OF INFLATION ON RETIREMENT BENEFITS,

Section 513 of such Act is amended by adding at the
end thereof the following new subsection:

“(d) The Secretary shall conduct a study of the feasibil-
ity and ramifications of requiring employee pension benefit
plans to provide cost-of-living adjustments to benefits payable

under such plans. The Secretary shall compile data and ana-
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1 lyze the effect inflation is having and may be expected to
2 have -on retirement benefits provided by private pension
3 plans. The Secretary shall submit the s(udy required by this
4 subsection to the Congress no later than 24 months after the
5 date of enactment of the ERISA Improvements Act of
6 1979.".
7 SEC. 153. REMEDIES.
8 Section 502 of such Act is amended by—
9 (1) deleting “105(c)”’ in subsection (a)}4) and in-~

10 serting in lieu thereof “105";
.ll (2) by adding at the end of subsection (a) a new
12 paragraph to read as fo‘llows: ‘

13 “(7) by any employee, participant or beneficiary
14 for damages due to reliance on a misrepresentation de-
15 scribed in section 515.”";

16 (3) redesignating subsection (b) as paragraph (1)

17 of such subsection and adding a new paragraph (2), to
18 read as follows:

19 “(2) The Secretary shall not initiate an action to enforce
20 section 517.";

21 (4) deleting subsection (g) and inserting in lieu
22 thereof the following:

23 “g)1) E;cépt as provided in paragraph (2), in any

24 action under this title by an employee, participant, benefici-
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ary, or fiduciary, the court in its discretion may allow a rea-
sonable attorney’s fee and costs of the action to either party.

“(2) In any action under this title by a fiduciary on
behalf of a plan to enforce the provisions of section 517 and
in which a judgment in favor of the plan is awarded, the
court shall allow a reasonable attorney’s fee and costs of the
action, to be paid by the defendant.”;

(5) deleting “‘a participant” in subsection (h) and
inserting in lieu thereof “‘an employee, participant”,
and inserting in subsection (k) ‘“‘employee,” before
“participant’’;

(6) deleting “part 4’ in subsection (h) and insert-
ing in lieu thereof “‘parts 4 and 5”’; and

(7) inserting immediately after subsection (k) a
new subsection (1), to read as follows:

“(1) Except as provided by paragraph (3)—

(1) no person or employee benefit plan shall be
subject to liability or punishment, civil or criminal, or
be required to reimburse or pay money or any other
thing of value, as the direct or indirect result of a ‘
cause of action explicitly or implicitly alleging that the
interest of an employee in an employee benefit plan is,
or ought to be characterized as or deemed to be, a se-
curity for purposes of section 17(a) of the Securities

Act of 1983 or section 10(b) of the Securities Ex-
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change Act of 1934, or within the meaning of any
State law which regulates securities;

“(2) no court of the United States shall have ju-
risdiction of an action or proceeding at law or in
eqguity, to the extent such action or proceeding involves
a cause of action explicitly or implicitly alleging that
the interest of an employee in an employee benefit plan
is, or ought to be characterized ‘as or deemed to be, a
security for purposes of section 17(a)} of the Securities
Act of 1933 or section 10(b) of the Securities Ex-
change Act of 1934, or within the meaning of any
State which regulates securities; and

."(3) paragraphs (1) and (2) shall ot apply re-
specting a cause of action based upon any act or omis-
sion which occurred before the date of enactment of

the ERISA Improvements Act of 1979.”.

SEC. 154. ADJUSTMENTS IN APPLICABLE LAW.

by—

(a) Part 5 of subtitle B of title I of such Act is amended
{

(1) deleting “subﬂ agraph (B),” in section
514(b}2A) and inserting\in lieu thereof ‘‘subpara-
graph (B} and subsections (d) (2) and (3),”;

(2) deleting ‘“Nothing” where it appears in section
514(d) and inserting in lieu théreof ““(1) Except as pro-
vided in paragraphs (2) and (3), \nothing’’; and |
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(3) adding at the end of section 514(d) the follow-
ing new paragfaphs:

“(2) Notwithstanding any provision of law to the con-
trary, the interest of an employee in an employee benefit plan
is not, and shall not be characterized as or deemed to be, a
security for purposes of section-l7(a) of the Securities Act of
1933 an& section 10(b) of the Securities and Exchange Act of
1934, or within the meaning of any State law which regu-
lates securities. _

“(3) Notwithstanding any provision of law to the con-
trary, an interest or participation—

“(A) in a single or collective trust maintained by
a bank or in a separate account maintained by an
insurer, and
“(B) issued exclusively to one or more employee

benefit plans
is not, and shall not be characterized as or deemed to be, a
security for purposes of section 5 of the Securities Act of
1933 and section 12 of the Securities Exchange Act of 1934,
or within the meaning of any State law which regulates secu-

rities, and such a trust or account holding exclusively assets

- of one or more such plans is not, and shall not be character-

ized as or deemed to be, an investment company within the -
meaning of the Investment Company Act of 1940 or any

State law which regulates investment companies.”.
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(b) Such part is further amended by adding immediately
after section 514 the following new subsections, to read as
follows: -

‘““MISREPRESENTATION

“Sec. 515. (a) It shall be unlawful for any person to
knowingly misrepresent the terms and conditions of an em-
ployee benefit plan, the financial condition of a plan, or the
status under the plan of any employee, participant or benefi-
ciary.

“(b) No person shall be liable under subsection (a) re-
specting a document which is required to be disclosed to par-
ticipants or beneficiaries or to be filed with the Secretary of
Labor, the Pension Benefit Guaranty Corporation or the Sec-
retary of the Treasury under this Act or the Internal Reve-
nue Code of 1954, provided that such document satisfies the
requirements of such Act or Code and duly promulgated reg-
ulations thereunder.

“(c) An employee benefit plan shall not be liable for
damages resulting from a misrepresentation described in sub-
section (a).

“(d) Subsection (a) shall not apply as to any act or omis-
sion occurring before the date of enactment of the ERISA

Improvements Act of 1979.



1
2
3
4
5
6
1
8
9
10
11
12
13
14
15

16
17

18

19
20
21
22
23
24
25

86
‘ 83
“CERTAIN FUNDING VEHICLES

“Sec. 516. (a) Not later than 12 mont} : after enact-
ment of the ERISA Improvements Act of 1979, the Secre-
tary shall prescribe regulations to protect participants and
beneficiaries of employee benefit plans which are or may be
funded wholly or partially by a single or collective trust

maintained by a bank or by a separate account maintained by

an insurer, if such trust or account holds or is established to

hold exclusively plan assets.
“(b) The regulations required by subsection (a) shall
include—

“(1) standards to ensure full and fair disclosure of
all material facis respecting such trust or acoount prior
to and during the plan’s participation in such trust or
account, .

“(2) standards for accuracy in the advertising and
publicizing of such trust or account, and

“(8) such other standards as the Secretary may
specify to protect plan participants and beneficiaries
and to assist plan fiduciaries te make appropriate
choices from among available funding vehicles.
“(c) In carrying out his responsibilities under this sec-

tion, the Secremy shall consult with Federal banking au-
thorities, the Securities and Exchange Commission, and

State authorities who regulate insurance.



!
2
3
4
5
6
7
R
9
10
11
12
13
14
15
16
17
18

n

34
(d) I)u*ly promulgsied reguiations of the Secretary pur-
suant to subsection (a) or other provisions of this title shall be
enlorceable as provisions of this title under sections 502(s) (3)
and ().
“(¢) For purposes of this section--
“(1) the term ‘bank’ shall have the ssme meaning
as in section 3(I8XBXii), and
*(2) the term ‘insurer’ shall have the same mean-
ing as in section 401(bX2).
“OBLIGATION OF EMPLOYER TO PAY CONTRIBUTIONS
“8gc. 517. Every employer who is obligated under the
terms of a collectively bargained plan (or under the terms of
a collective bargaining agreement related to such plan) to
make periodic contributions to the plan shsll, to the extent
not inconsistent with law, make such contributions in accord-
ance with the terms and conditions of such plan or such
agreement.”’.
SEC. 155. PREEMPTION.
Section 514 of such Act is amended by—
(1) adding at the end of subsection (bX2XB) the
following: “‘A State insurance law which provides that
a specific benefit or benefits must be provided or made
available by a contract or policy of insurance issued to
an employee benefit plan is a law which relates to an

cmplovee benefit plan within the meaning of subsection
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(2) and is not a law which regulates insurance within
the meaning of subparagraph (A). A provision of State
law which requires that a contract or policy of insur-
ance issued to an employee benefit plan must permit a
participant to convert or continue protection after it
ceases to be provided under the employee benefit plan
is a provision of a law described in subparagraph (A)
and not a provision of law described in subsection
(a)."”; -
(2) adding a new paragraph (5) as follows:

“(5) (A) Except as provided in subparagraph (B), sub-

section (a) shall not apply to the Hawaii Prepaid Health Care
Law (Haw. Rev. Stat. 393-1 through 51), as in effect on
January 1, 1979, and to any other State law which is deter-

mined by the Secretary to—

“(i) be substantially identical to such Hawaii law
on such date, and

“(ii) require benefit; which are substantially iden-
tical in type and amount to those required or permitted
under such Hawaii law on such date.

“(B) Subparagraph (A) shall not apply to any provision

of a State law which the Secretary determines to be similar

to any provision of parts 1, 4 and 5 of this subtitle.”;

(3) adding a new subsection (b)6) to read as fol-

lows:
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“(8) Subsection (a) sﬁall not apply respecting any judg-
ment, decree, or order pursuant to a State domestic relations
law (whether of the common law or community property
type), if such judgment, decree or order is described in sec-
tion 206(dX3).”; and

(4) adding a new subsection (e) to read as follows:

“(e) For purposes of subsections (d) (2) and (3) and sec-
tions 515, 516, and 517, the term ‘employee benefit plan’
shall include any employee benefit plan—

“(1) defined in section 3(8), irrespective of
whether the only participants in the plan are owner-
employees as defined in section 401(c3) of the Inter-
nal Revenue Code of 1954, and

“(2) which is described in section 4(a) and not
exempt under section 4(b).”. .

EFFECTIVE DATES
Sgc. 156. (a) Except as otherwise provided by this Act,
the provisions of this Act and the amendments made by this
Act to the Employee Retirement Income Security Act of
1974 and to the Internal Revenue Code of 1954 shall be
effective on the date of enactment of this Act.
(b) Section 514(dX3), as amended, shall be effective 12

months after the‘ enactment of this Act.
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TITLE II—AMENDMENTS TO THE INTERNAL

REVENUE CODE OF 1954
SEC. 201. LUMP SUM DISTRIBUTIONS; PLANS TREATED AS
) SINGLE PLAN.
(a) GENERAL RuLE.—Section 402(e{4XC) of the Inter-
nal Revenue Code of 1954 (relating to aggregation of certain

trusts and plans) is amended to read as follows:

W ® A3 B o W N
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“C) AGGREGATION OF CERTAIN TRUSTS

AND PLANS.—For purposes of determining the
- balance to the credit of an employee under sub-

paragraph (A)—

“(i) all trusts which are part of a plan
shall be treated as a single trust,

“(ii) in the case of a multiemployer plan
(as defined in section 3(37) of the-Employee
Retirement Income Security Act of 1974),
all defined benefit plans maintained by an
employer shall be treated as a single plan,
and all defined contribution plans maintained
by an employer shall be treated as a single
plan,

“(il) in the case of any plan not de-
scribed in clause (ii), all pension plans main-
tained by an employer shall be treated as a
gsingle plan, all profit-sharing plans main-
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tained by an employer shall be treated as a
single plan, and all stock bonus plans main-
tained by an employer shall be treated as a
. single plan, and

“@iv) trusts which are not qualified
trusts under section 401(a) and annuity con-
tracts whiqh'do not satisfy the requirements
of section 404(a}2) shall not be taken into
account.”.

(b) EFFeCTIVE DATE.—The amendment made by this
section shall apply to taxable years beginning after the date
of enactment of this Act.

SEC. 202. LUMP SUM DISTRIBUTIONS; SEPARATION FROM THE
SERVICE.

(2) GENERAL RULE.—Section 402(e)}(4) of the Internal
Revenue Code of 1954 (relating to definitions and special
rules) is amended by adding at the end thereof the following
new subparagraph:

‘(M) SEPARATION FROM THE SERVICE.—
For purposes of subparagraph (A), in the case of
any multiemployer plan (as defined in gection
3(37) of the Employee Retirement Income Secu-
rity Act of 1974), a separation from the service
shall be deemed to have occurred in the case of

any employee if such employee has not worked in
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service covered by the plan for a period of 6 con-

secutive months after severing his employment re-

lationship with any employer maintaining the
plan.”.

(b) EFFECTIVE DATE.—The amendment made by this
section shall apply with respect to plan years beginning after
the date of enactment of this Act.

SEC. 203. DEDUCTION FOR CERTAIN EMPLOYEE RETIREMENT
) SAVINGS AND CONTRIBUTIONS,

(a) IN GENERAL.—

(1) DepucTION ALLOWED.—Part VII of sub-
chapter B of chapter 1 of the Internal Revenue Code
of 1954 (relating to additional itemized deductions for
individuals) is amended by redesignating section 221 as
222 and by inserting after section 220 the following
new section:

“SEC. 221. DEDUCTION FOR CERTAIN EMPLOYEE RETIRE-
MENT SAVINGS CONTRIBUTIONS. -

*(a) DEDUCTION ALLOWED.—In the case of an eligible
employee, described in subsection (c), there is allowed as a
deduction amounts paid in cash for a taxable year by such
individual for the benefit of himself—

“(1) to a plan described in section 401(a) which

includes a trust exempt from tax under section 501(a),
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1 “2) to an annuity plan described in section

2 403(a),

3 “8) to a qualified bond purchase plan described in

4 section 405(a),

5 “(4) to an individual retirement account described

6 in section 408(a), individual retirement annuity de-

7 scribed in section 408(b), or for a retirement bond de-

8 scribed in section 409, or

9 “(5) to a group retirement trust maintained by a
10 labor organization described in section 501(cK5) which
11 is financed exclusively by assessments of individuals
12 who are members of such labor organization, which
18 was established prior to January 1, 1974, and in which
14 the assessments paid to the trust by any participant
15 are 100 percent noMoﬁeiﬁble.
16 “(b) LIMITATION AND RESTRICTION,—
17 (1) MaxiMuM DEDUCTION.—The amount allow-
18 able as a deduction under subsection (s) to an eligible
19 employee for any taxable year ﬁay not exceed an
20 amount equal to 10 percent of the compensation in-
21 cludible in his gross income for such taxable year, or
22 $1,000, whichever is less.
23 “(2) ADDITIONAL LIMITATION.—No deduction is
24 allowed for any amount paid to an account, annuity, or
25~ for a bond described in paragraph (4) pf subsection (a)

56-943 0 - 80 - pt.1 - 4
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except to the extent of the excess of the amount deter-
mined under paragraph (1) over any amount paid by
the eligible employee to a plan or trust described in
paragraph (1), (2), (3) or (5) of subsection (a).

“(3) ALTERNATIVE DEDUCTION.—No deduction
is allowed under subsection (a) for the taxable year if
the individual claims the deduction allowed by section
219 or 220 for the taxable year.

‘“(4) EXCEPTION WHERE PLAN IS DISCRIMINA-
TORY.—No deduction is allowed under subsection (a)
for a highly compensated participant (as defined in sub-
section (cX7)) unless the employer certifies in accord-
ance with regulations prescribed by the Secretary that
the plan satisfies the discrimination standards in sub-
section (cX6).

“(5) EXCEPTION  BESPECTING  CERTAIN
PLANS.—No deduction is allowed under subsection (a)
for any amount paid by a participant to a plan de-
scribed in paragraph (1), (2) or (3) of subsection (a)
which was not in existence on January 1, 1978 (or to
a successor to such a plan) if, under the terms of such
plan (or successor plan), employee contributi;)ns are
mandatory or employer contributions are not made
unless contributions are made by emplo:yees.

“(¢) DEFINITIONS AND SPECIAL RULES.—
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‘(1) ELIGIBLE EMPLOYEE.—For purposes qr this
section, the term ‘eligible employee’ shall mean an in-
dividual who is an employee without regard to scction
401(cX1) or is a member of a labor organization re-
ferred to in subparagraph (D) and who is an active
participant for any part of the taxable year in—

“(A) a plan described in section 401(a) which
includes a trust exempt from tax under section
501(a),

“(B) an aﬁnuity plan described in section
403(a),

“(C) a qualified bond purchase plan described
in section 405(a), or ‘

“(D) a group retirement trust maintained by
a labor organization described in section 501(cK5)
which is financed exclusively by assessments of
individuals who are members of such labor organi-
zation, which was established prior to January 1,
1974, and in which the assessments paid to the
trust by any participant are 100 percent
nonforfeitable,

but not if such plan is established or maintained by the
United States, by a State or political subdivision
thereof, or by an agency or instrumentality of any of

the foregoing.
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“(2) ReporTs.—The Secretary shall promulgate

regulations which preseribe the time and manner in
which reports shall be filed by an erhployer receiving
contributions deductible under this section and by any
eligible employee making any such deductible contribu-
tion.

“(3) RECONTRIBUTED AMOUNTS.—No deduction
shall be allowed under this section with respect to a
rollover contribution described in section 402(a}{(5),
402(a}(6), 402(a}7), 403(a}4), 403(a}5), 403(b)8),
408(dX3), or 409(bX3XC).

—_—

“(4) AMOUNTS CONTRIBUTED UNDER ENDOW-
MENT CONTRACT.—In the case of an endowment con-
tract described in section 408(b), no deduction shall be
allowed under this section for that portion of the
amounts paid under the contract for the taxable year
which are properly allocable, under regulations pre-
scribed by the Secretary, to the cost of life insurance.

“(5) MARRIED INDIVIDUALS.—In the case of an
individual who is merried (as determined under section
143), the maximum .deduction under subsection (b)
shall be computed separately for each individual, and
this section shall be applied without regard to any
community property laws.

“(6) DISCRIMINATION STANDARDS.—
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‘“(A) A plan satisfies' the discrimination
standards if the actual deferral percentage for
highly compensated participants (as defined in
paragraph (7)) for a plan year bears a relationship
to the actual deferral percentage for all other par-
ticipants for such plan year which meets either of
the following tests:

“(i) The actual deferral percentage for
the group of highly compensated participants
is not more than the actual deferral percent-
age of all other participants multiplied by
L.5.

“(ii) The excess of the actual deferral
percentage for the group of highly compen-
sated participants over that of all other par-
ticipants is not more than 3 percentage
points, and the actual deferral percentage for
the group of highly compensated participants
is not more than the actual deferral percent-
age of all other participants multiplied by
2.5.

“(B) For purposes of subparagraph (A), the
actual deferral percentage for.-a specified group of
participants for a plan year shall be the average
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of the ratios (calculated separately for each par-

ticipant in such group) of—

“(i) the amount deducted on behalf of
each participant for such plan year, to

“(ii) the participant’s total compensation
for such plan year.

For purposes of the preceding sentence, the

amount deducted on behalf of a highly compen-

sated participant shall be determined without

regard to the exception in subsection (b}4).

“(7) HIGHLY COMPENSATED pAnrrcprNT.;For
purposes of this section, the term ‘highly compensated
participant’ means any participant who is8 more highly
compensated than two-thirds of all participants but
only if such participant’s compensation for & plan year
equals or exceeds the salary of an employee of the
United States who is compensated at a rate equal to
the annual rate paid for step 1 of grade GS-12. No
individual who participates during a plan year only in a |
group retirement trust described in subsection (a}{(5)
shall be considered a highly compensated participant
for such year."”.

(2) DEDUCTION ALLOWED IN ARRIVING AT AD-

JUSTED GROBS INCOME.—Section 62 of such Code'
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(defining adjusted gross income) is amended by insert-

ing after paragraph (14) the following new paragraph:

‘“(15) DEDUCTION FOR CERTAIN CONTRIBU-

TIONS.—The deduction allowed by section 221 (relat-

ing to certain employee retirement savings contribu-
ﬂiions).".

() Tax Txmminm oF CERTAIN DEDUCTIBLE EM-
PLOYEE CONTRIBUTIONS.—Subpart- A of part I of sub- .
chapter D of chapter 1 of such Code (relating to retirement
plans) is amended by inserting after subsection (1) of section
414 the following new subsection:

“(m) DEpUCTIBLE EMPLOYEE CONTRIBUTIONS.—For
purposes of this title, other than for pur;;oses of sections 401
(a) (4) and (5), 404, 410(b), 411, and 412, any amount which
an employer is required to report pursuant to regulations pro-
mulgated under subsection (cX2) of section 221, with respect
to an amount paid by an eligible employee, as defined in
subsection (cX1) of section 221, as an employee retirement
savings oo;ttribution, shall be treated as an employer
contribution.”,

(c) CONFORMING AMENDMENTS, —

(1) 8o much of section 72(f) of such Code as pre-

cedes paragraph (1) thereof is amended to read as fol- -

lows:
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“) Special, RurLes ror COMPUTING EMPLOYEE'S

CoNTRIBUTIONS.—In computing, for purposes of subsection
(cl1XA), the aggregate amount of premiums or other consid-
eration paid for the contract, for purposes of subsection (dX1),
the consideration for the contract contributed by the em-
ployee, and for purposes of subsection (eX1)B), the aggregate
premiums or other consideration paid, amounts which an em-
ployer is required to report, pursuant to regulations promul-
gated under subsection (cK2) of section 221, with respect to
an amount paid by an eligible employee, as defined in subsec-
tion (cX1) of section 221, as a retirement savings employee
contribution shall be excluded, and amounts contributed by
the employer shall be included, but only to the extent
that—"".

(2) Section 414(h) of such Code (Tax treatment of
certain contributions) is amended by inserting after
“any amount contributed”’ the following: ‘“‘other than
an amount described in subsection (m)”.

(3) So much of section 4973(b) of such Code as
follows paragraph (1)A) thereof is amended to read as
follows:

“(B) the amount allowable as a deduction
under section 219, 220, or 221 for such contribu-

tions, and
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“(2) the amount determined under this lublocti9n

for the preceding taxable year, reduced by the sum
of—

(A} the distributions out of the account for
the taxable year which were included in the gross
income of the payee under section 408(dX1),

“(B) the distributions out of the account for
the taxable year to which section 408(dX5) ap-
plies, and

“C) the excess (if any) of the maximum
amount allowable as a deduction under section
219, 220, or 221 for the taxable year over the
amount contributed (determined without regard to
sections 219(cX5) and 220(cX6)) to the accounts
or for the annuities or bonds for the taxable year.

For purposes of this subsection, any contribution which
is distributed from the individual retirement secount,
individual retirement annuity, or bond in a distribution
to which section 408(dX4) applies shall be treated as

an amount not contributed.”. '
(@) ErrecTIVE DATE.—The unendments made by this

22 section shall apply to taxable years beginning after the date
28 of the enactment of this Aet.
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SEC. 204. CREDIT FOR THE ESTABLISHMENT OF QUALIFIED

PLANS BY SMALL EMPLOYERS.

(a) IN GENERAL.—Subpart A of part IV of subchapter
A of chapter 1 of the Internal Revenue Code of 1954 (relat-
ing to credits allowed) is amended by inserting immediately
before section 45 the following new section:

“SEC. 44D. ESTABLISHMENT OF NEW SMALL BUSINESS EM-
PLOYER RETIREMENT PLANS,

“(a) GENERAL RULE.—In the case of a small business
employer who maintains or makes contributions to or under a
qualified employer retirement plan, there is allowed as a
credit against the tax imposed by this chapter for the taxable
year an amount equal to a percentage (determined under sub-
section (b)) of the amount allowable for the taxable year to
such e;rxployer as a deduction under section 404.

“(b) DETERMINATION OF PEBCENTAGE.—The per-
centage applicable under subsection (a) for a taxable year
is— |

“(1) 5 percent for the first taxable year for which

a deduction under section 404 is allowable to the tax-

payer,

“(2) 8 percent for each of the succeeding 2 tax-
able years, and '

‘/(8) 1 percent for each of the 2 taxable years suc-
ceeding the 2 taxable years referred to in paragraph

(2).
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“(c) DEFINITIONS; SPECIAL RULES.—For purposes of

this section—

“¢1) QUALIFIED EMPLOYER RETIREMENT
PLAN.—The term ‘qualified employer retirement plan’
means—

“(A) a plan described in section 401(a) which
includes a trust exempt from tax under section
501(a);

“(B) an annuity plan described in section
403(a); and

“(C) a qualified bond purchase plan described
in section 405(a). -

“(2) SMaALL Busm@?'ii;s"'s EMPLOYER.—The term
‘small business employer’ vmeans an employer (within
the meaning of section 404) which—

“(A) during the taxable year immediately
preceding the taxable year in which the credit al-
lowable under subsection (a) is first claimed, had a
monthly average of fewer than 100 employees,
and

“(B)i) if a corporation, had earnings and
profits for the taxable year immediately preceding
the taxable year in which the credit allowable
under subsection (a) is first claimed equal to ;10

more than $50,000, or
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“(ii) if an unincorporated trade or business or
a partnership, had net profits for the taxable vear
immediately preceding the taxable year in which
the credit allowable under subsection (a) is first
claimed equal to no greater than $50,000.
(3) DISREGARD FOR AMOUNTS ATTRIBUTABLE
TO EMPLOYER SECURITIES.—In determining the
amount of the credit allowable under subsection (a) for
any taxable year, any portion of the deduction allowed
for such year which is attributable to the transfer to or
under the plan of employer securities (as defined in
section 407(d)(1) of the Employee Retirement Income

Security Act of 1974) shall be disregarded.

“(d) ArpLICATION WiTH OTHER SECTIONS.—The
amount of the deduction allowable under section 404 for any
taxable year shall not be reduced because of the allowance of
a credit under this section for the taxable year.

‘“(e) TERMINATIONS.—No credit is allowable under
subsection (a) for any taxable year to an employer (or succes-
sor to such an employer) who terminates a qualified employer
retirement plan during the taxable year.”.

(b) CLErICAL AMENDMENT.—The table of sections for
such subpart is amended by inserting immediately before the
item relating to section 45 the following new item:

“Sec. 44D. Establishraent of new small business employer retirement plans.”.
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(c) EFPECTIVE DATE.—The amendments made by this
section shall apply with resbect to taxable years beginning
after the date of enactment of this Act.
SEC. 205. CONFORMING AMENDMENTS FOR ERISA CHANGES
IN TITLE L '
{a) CONFORMING AMENDMENTS FOR SECTION 102.—
(1) Paragraph (2) of section 4975(e) of such Code
(relating to definition of disqualified person) is amend-
ed—

(A) by striking out subparagraphs (A)
through (D) and inserting in lieu thereof the fol-
lowing:

“(A) any fiduciary, counsel, or employee of
such plan;

“(B) a person providing professional services
to such plan, or a person providing nonprofes-
sional services on a continuous basis to such plan;

“(C) an employer any of whose employees
are covered by such plan, if the employees of such
employer constitute 5 percent or more of all em-
ployees covered by the plan;

“(D) an employee organization any of whose

" members are covered by such plan, if the mem-

bers of such employee organization constitute 5
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percent o; more of all employees covered by the
plan;”,

(B) by striking out subparagraph (I) and in-
serting in lieu thereof the following:

“(I) & 10 percent or more (in capital or prof-
its) partner, or joint venturer in, a person de-
scribed in subparagraph (C), (D), (E), or (G).”;

(C) by inserting ‘‘brother, sister,” immediate-
ly before “‘spouse,” the first time it appears in
paragraph (6);

(2) Subsection (f) of section 414 of such Code (re-

lating to definition of multiemployer plan) is amended

(A) striking out subparagraphs (A), (B), and
(C) of paragraph (1) of such subsection and insert-
ing in lieu thereof the following:

“(A) which is maintained pursuant to one or
more collective bargaining agreements between an
employee organization and more than one
employer,

“(B) to which 10 or more employers contrib-
ute, or to which more than one and fewer than 10
employers contribute if the Secretary of Labor

finds that treating such a plan as a multiemployer
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plan would be consistent with the lpurposes of this

Act, and";

(B) redesignating subparagraphs (D) and (E)
of paragraph (1) of such subsection as subpara-
graphs (C) and (D), respectively, and '

(C) striking out paragraph (2) of such subsec-
tion and inserting in lieu thereof the following
new paragraph:

“(2) For purposes of this subsection, all corpora-
tions which are members of a controlled group of cor-
porations (within the meaning of section 1563(a) deter-
mined without regard to section 1563(eX3XC)) shall be
deemed to be one employer.”.

(b) CONFORMING AMENDMENT FOR SECTION 111.—
Subparagraph (C) of section 8057(a}(2) of such Code (relating
to annual registration) is amended by redesignating clauses
(ii) and (iii) as (iii) and (iv), and by inserting after (i) the fol-
lowing new clause:

“(ii) who has a 1-year break in service,".

(c) CONFORMING AMENDMENT FOR SECTION 121,—
Subsection (1) of section 414 of such Code (relating to merg-
ers and consolidations of plan or transfers of plan assets) is
amended by striking out “A trust” and inserting in lieu

thereof “except in the case of a reciprocal agreement de-
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scribed in section 209 of the Employee Retirement Income
Security Act of 1974, a trust”. ‘

(d) CONFORMING AMENDMENT FOR SECTION 122.—
Subparagraph (E) of section 411(bX3) of such Code (relating
to maritime industries) is amended by striking out “a year of
participation” and inserting in lieu thereof ‘‘1,000 hours of
employment’’.

(e) CONFORMING AMENDMENT FOR SECTION 123.—
Subparagraph (A) of section 410(a}3) of such Code (relating
to definition of year of service) is amended by striking out
“by reference to’’ and all that follows and inserting in lieu
thereof the following: “by reference to—

“() in the case of an employee who
does not complete 1,000 hours of service
during the 12-month period beginning on the
date his employment commenced, the first
day of a plan year, and

“(ii) in the case of a plan where rights
and benefits are determined on the basis of
all of an employee’s service, without regard
to the date on which the employee’s partici-
pation in the plan commenced.”.

(f) CONFORMING AMENDMENT FOR SECTION 124.—

Subsection (c) of section 413 of such Code (relating to plans
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1 maintained by more than oneemployer) is amended by insert-

2 ing after paragraph (4) the following new paragraph:

3
4
5
8
7
8
9

10
1
12
13
14
15
16
17

18

19
20
21
22
23
24
26

“(4A) SUMMATION OF DIFFERENT BENEFIT AC-

CRUAL RATES.—The accrued benefit to which a par-

ticipant is entitled upon a separation from the service

“(AXi) the sum of different rates of benefit
accrual for different periods of participation as de-
fined by one or more fixed calendar dates, or

“(ii) the sum of different rates of benefit ac-
crual for different p_cir'ig(ls of participation, as de-
fined by employment and different bargaining
units, and

“(B) determined, for purposes of subpara-
graphs (A) and (C) of section 411(bX1), by pro-
jecting the normal retirement benefit to which a
participant would be entitled if he continued to
accrue benefits at the average of the rates appli-
cable to his period of actual participation.”.

(g) CONFORMING AMENDMENT FOR SECTION 125.—
Subparagraph (B) of section 411(a)3) of such Code (relating
to certain permitted forfeitures, suspensions, etc.) is

amended—

(1) by striking out “the same trade’ and inserting

in lieu thereof “trade,”, and

§56-943 0 - 80 - pt.1 -~ §
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(2) by striking out ““‘employed’ "’ in the last sen-

tence of subpiragraph (B) and inserting in lieu thereof
the following: “‘ ‘employed’, which may, with respect to
clause (ii), include self employment. The permissible
period of benefit suspension ghall include & period, de-
termined pursuant to regulations promulgated by the
Secretary of Labor; in addition to the months in which
the employment occurs to the extent necessary to pre-
vent the periodic payment and suspension of pension
benefits to workers who have not retired but who con-
tinue to work on an irregular basis. The imposition of
a financial penalty on a pensioner who fails to report
his employment as required by the rules of a plan shall
not be treated as a violation of the requirements of this
section. The amount of the financial penalty permitted
by the preceding sentence shall be determined pursuant
to regulations promulgated by the Secretary of Labor,
but in no event shall the penalty exceed an amount
equal to one year's benefit.”.

(h) CONFORMING AMENDMENT FOR SECTION 126.—
Paragraph (15) of section 401(a) of such Code (relating to
prohibited decreases in benefit levels) is amended by adding
at the end thereof the following: ““A trust shall not constitute
a qualified trust under this section unless under the plan of

which such trust is a part, the plan may not refuse pension
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benefits being received by a participant or beneficiary, or
pension benefits in which a participant who is separated from
the service has a nonforfeitable right by reason of any pay-
ment made to the participant or beneficiary by the employer
maintaining the plan, as a result of an award or settlement
made under or pursuant to a workers' compensation law.”.

(i) CONFORMING AMENDMENT FOR SECTION 127.—
Paragraph (11) of section 401(a) of such Code (relating to
joint and survivor annuities) is amended—

(1) by inserting “(whether as the normal form or
as an option)” after “‘annuity’’ the first time it appears
in subparagraph (A); '

(2) by striking out subparagraph (B) and inserting
in lieu thereof the following:

“(B) A plan which provides that the normal
form of benefit is an annuity does not meet the
requirements of subparagraph (A) unless, with re-
spect to any participant who, under the plan, is
credited with at least ten years of service (for
purposes of section 411) and who dies before the
annuity starting date, the plan provides a survi-
vor’s annuity for the participant’s spouse—

“(i) which begins on the annﬁity start-
ing date (determined as if the participant had

lived until the earliest retirement age under
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the plan, or the participant’s actual date of
death if later, and had retired on such date
prior to death), if the spouse is living on such
date, and
“(ii) except as otherwise provided in
this subparagraph, the payments under which
are not less than the payments which would
have been made under the survivor's annuity
to which such spouse would have been enti-
tled if the participant had terminated em-
ployment on his date of death, had survived
and retired on bsuch annuity starting date,
and had died on the day following such date.
If, on the date of the participant’s death, the ac-
tuarial equivalent of the survivor’s annuity does
not exceed $2,000, a plan described in this sub-
paragraph will not be considered not to meet the
requirements of subparagraph (A) if it distributes
the survivor’s benefit in the form of a lump sum,
or in the form of installments commencing not
later than the annuity starting date specified in
clause (i).”;
(8) by striking out subparagraph (C) and inserting
in lieu thereof the following:
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1 “4C) A plan which provides that the normal
2 form of benefit is a form other than an annuity
3 shall not be treated as satisfying the requirements
4 of this paragraph unless, with respect to any par-
5 ticipant who under the plan has at least 10 years
8 of service for purposes of section 411 and who
7 dies before receiving the percentage of his benefit
8 which is nonforfeitable, the plan provides that the
9 participant’s benefit will be distributed to the sur-
10 viving spouse in the form 6f a lump sum, or in
11 installments commencing, not later than 60 days
12 after the end of the plan year in which the par-
13 ticipant died.”’;
14 (4) by striking out “whether or not an election de-
15 scribed in subparagraph (C) has been made under sub-
16 paragraph (C)”’ in subparagraph (D);
17 (5) by striking out subparagraph (E) and inserting
18 in lieu thereof the following:
19 “(E) A plan shall not be treated as satisfying
20 the requirements of this paragraph unless partici-
21 pants in the plan have the right to elect not to
22 take joint survivor annuities, and the right to
23 revoke such elections and to reelect, under the

24 following circumstances:
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“(i) A document explaining the terms
and conditions of the joint survivor annuity,
the effect of an election, and the rights of,
and procedures pertaining to, election and
revocation, is furnished to each participant a
reasonable time before the date on which the
participant completes 10 years of service for
the purposes of section 411. '

“(ii) Any election, revocation, or reelec-
tion is in writing, and the right to elect,
revoke, or reelect does not extend beyond
the date of a participant’s death or retire-
ment under the terms of the plan, whichever
first occurs.

“(il)) With respect to any participant,
the document described in clause (i) need not
be furnished more than once if—

“(I) the plan’s summary plan de-
scription includes an explanation, simi-
lar to the explanation described in
clause (i), which is generally applicable
to all participants, and

“(II) the document described in'
clause (i) makes prominent reference to

the fact that the explanation contained
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therein may be of continuing importance
to the participant and should be re-
tained with the summary plan descrip-
tion.”’;
(6) by striking out “(C) or” in subparagraph (F);
(7) by inserting after “joint and survivor annuity
benefits' in subparagraph (@) the following: “‘as of the
date on which a participant completes 10 years of
service for purposes of section 411"; and
(8) by striking out “joint and survivor annuity
benefits.”” in the last sentence of such paragraph and
ingerting in lieu thereof the following: “the survivors’
benefits required under this paragraph, to the extent
such increased costs are attributable to the availability
of such benefits prior to the normal retirement age
under the plan. Regulations of the Secretary under this
paragraph shall take cognizance of the difficulty certain
multiemployer plans may have in furnishing the docu-
ment described in subparagraph (EXi).”.

() CONPOBMING AMENDMENT FOR SECTION 125.—

Paragraph (13) of section 401(s) of such Code (relating to

assignment or alienation of benefits) is amended by adding at
the end thereof the following new section: ‘‘For purposes of
the first sentence of this paragraph, there shall not be taken

into account any assignment or alienatibn of benefits under
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the plan required by avjudgment, decree or order (including
an approval of a property settlement agreement), pursuant to
a State domestic relations law (whether of the common law
or community property type), which—

“(A) affects the marital property rights of any
person in any benefit payable under the plan or the
legal obligation of any person to provide child support
or make alimony payments, and

“(B) does not require the plan to alter the effec-
tive date, timing, form, duration or amount of any
benefit payments under the plan or to honor any elec-
tion which is not provided for under the plan or which
is made by a person other than a participant or benefi-

ciary.”.

k) C'oﬁronumo AMENDMENT FOR SECTION 131.—
Subparagraph (A) of section 412(cX2) of such Code (relating
to valuation of assets) is amended by adding at the end there-
of the following new sentence: ‘“The funding method may
take account, and for any plan year beginning after Decem-
ber 31, 1980, shall take account, of all provisions of the plan,
including provisions which have not yet affected any partioi-
pant as to entitlement to, or accrual of, benefits. In the event
any such provision is not implemented at the time specified
when the provision was adopted, the funding standard ac-
count shall be appropriately adjusted in accordance with the
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regulations prescribed by the Secretary. A provision adopted
but contingent upon a future event shall be deemed not to be
in effect as a provision of the plan prior to the occurrence of
that event."”.

() CONFORMING AMENDMENT FOR SECTION 142.—
Paragraph (2) of section 401(a) of such Code (relating to ex-
clusive benefit of employees and beneficiaries) is amended by
inserting before the semicolon at the end thereof the follow-
ing: “(but this paragraph shall not be construed, in the case
of a collectively bargained plan maintained by more than one
employer, to prohibit the return of a contribution within 6
months after the plan administrator knows that the contribu-
tion was made by a mistake of fact or knows that holding the
contribution would contravene the provisions of section 302
of the Labor-Management Relations Act, 1947)".

(m) CONFORMING AMENDMENT FOR SECTION 144.—
Subsection (d) of section 4975 of such Code (relating to ex-
emptions from prohibited transaction rules) is amended—

(1) by striking out “or” at the end of paragraph
(12),

(2) by striking out the period at the end of para-
graph (13) and inserting in lieu thereof a semicolon and
‘“or”, and

(3) by inserting after paragraph (18) the following
new paragraph: ‘



€W 00 -2 S Ot o W N

10
11
12
18
14
15
16
17
18
19
2
21
22
23
24
25

“(14) any transfer o\f contributions between plans
under section 209 of the Employee Retirement Income
Security Act of 1974, if the plan to which the contri-
butions are transferred pays not more than a reason-
able charge for any a(iministrative expenses reasonably

incurred by the plan transferring the contributions.”.

TITLE III—SPECIAL MASTER AND PROTOTYPE

PLANS

SEC. 301. SPECIAL MASTER AND PROTOTYPE PLANS.

(a) IN GeNERAL.—Subtitle B of title I of the Employee

Retirement Income Security Act of 1974 is amended by
adding at the end thereof the following new part: -

“PART 6—SPECIAL MASTER AND PROTOTYPE PLANS

“SPECIAL MASTER AND PROTOTYPE PLANS
““SEC. 601. (a) For purposes of this section—
“(1) ‘special master plan’ means a master or pro-
totype employee pension benefit plan which has been
approved by the Secretafy of Labor in accordance with

. subsection (d), all of the '.assets of which are controlled

by one or more master sponsors,
“(2) ‘master sponsor’ means any person who is
the sponsor of a special master plan and who—
“(A) has the power to manage, acquire, or
dispose of any asset of an adopting employer’s

plan, -and



W P 3 D O e W O e

[ I - T - T N T X T . T e o o o N o T e
Ot W N = O W ®© 3 & % W N = O

69

66
“(B) is (i) registered as an investment advi-
sor under the Investment Advisor’s Act of 1940;
(i) is a bank, as defined in that Act; or (iii) is an
insurance company qualified to perform services
described in subparagraph (A) under the laws of
more than one State,
“(3) ‘adopting employer’ means an employer any
of whose employees are covered under a special master
plan, or an association of such employers.

“(b) Notwithstanding any other provisions of this Act or

the Internal Revenue Code of 1954 to the contrary, in the

case of a special masier plan—

“(1) except as provided in subsection (e), the re-
sponsibilities, duties, and obligations of an adopting
employer under parts 1, 2, 3, and 4 of this subtitle
shall be limited to making such timely contributions
and payments, and furnishing such timely, complete,
and accurate information, as may be required under the
terms of the plan; and

“(2) the requirements of the Internal Revenue
Code of 1954 which are applicable to the design of the
plan of the adopting employer shall be deemed to be
initially satisfied as of the date the adopﬁng employer
and x;mster sponsor execute the special master plan

joinder agreement.
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“(c) Notwithstahding any other provisions of this Act or
the Internal Revenue Code of 1954 to the contrary, in the
case of a special master plan—

“(1) except as provided in subsection (e), the
master sponsor shall be the administrator of and a fidu-
ciary respecting each adopting employer’s plan for the
purposes of this Act of such Code;

| “(2) the requirements of section 102(b), if other-

wise satisfied, will not be violated if—

‘ *(A) the plan description of an adopting em-
ployer’s plan includes plan provisfons common to
the plans of all employers adopting the special
master plan, together with a description of each
type of variation from such common provisions
that is permitted under the terms of the approval
provided for in subsection (d), and an identifica-
tion, by name of adopting employer, employer
identification number, name of plan, and plan
identification number of the employers who have
adopted, and the plans contsining, each such vari-
ation, and

“(B) the summary plan description of each
adopting - employer’s plan describes provisions
common to the plans of all employers adopting
the special master plan, together with a descrip-
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tion of any provisions of such adopting employer’s

plan which vary from such common provisions,

with appropriate cross-references;

“(8) the requirements of section 103 of this Act
and of section 6058 of the Interna! Revenue Code of
1954, if otherwise satisfied, will not be violated merely
because data in the annual report reflect the aggregate
assets of the special master plan, if the annual report
also includes an identification, by name of adopting
employer, employer identification number, name of
plan, and plan identification number, of the percentage
of total special master plan assets attributable to each
adopting employer’s plan;

“(4(A) the exemption described in section
408(b)X2) of this Act and in section 4975(dX2) of the
Internal Revenue Code of 1954 shall be applied as if
any master sponsor of a special master plan or a party
in interest respecting such plan for a reason other than
by virtue of such person’s being a fiduciary, and

“(B) the term ‘bank or similar financial institution’
in section 408(bX6) of this Act and in se.ction
4975(dX6) of the Internal Revenue Code of 1954 shall
be deemed to mean any master sponsor, and the term
‘sound banking and financial practice’ in such sections

shall, in the case of & master sponsor other than a



W W 3 & v b W N =

[ JN - TR - B - B R - R O R T T e S o S Ve
S B W N e O W O AT D R W N = O

72

69
bank, be deemed to mean ‘sound fiduciary practice’;
and
*(5) no master sponsor shall have a responsibility,
obligation, or duty under this Act or the Internal Rev-

enue Code of 1954—

“(A) to ascertain whether information re-
quired to he furnished to the master sponsor by an
adopting employer pursuant to the terms of a spe-
cial master plan is accurate or complete,

“(B) due to the failure of an adopting em-
ployer to satisfy the requirements of subsection
(bX1), or

“(C) respecting the decision of an employer
to adopt the master sponsor’s plan, except as re-
gards the advertising or publicizing of and disclo-
sures concerning trusts and accounts described in
section 516 of this Act.

“(d(1) The Secretary of Labor and the Secretary of the
Treasury shall prescribe such regulations, and furnish such
rulings, opinions, forms, and other types of guidance as are
necessary to implement this section. To the greatest extent
consistent with the purposes of this Act and the Internal
Revenue Code of 1954, such regulations and other types of
guidance shall be designed to facilitate the development of
special master plans and their adoption by employers. Initial
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regulations and forms, sufficient to enable perspective master
sponsors to submit special master plans for approval, shall be
issued on or before the effective date specified in section
301(c) of the ERISA Improvements Act of 1979.

“(2MA) The Secretary shall approve a special master
plan only if he determines that the plan of an adopting em-
plpyer, in design and in operation, will satisfy the require-
ments of this section, and of other applicable requirements of
this Act and of the Internal Revenue Code of 1954 (to the
extent that such Act and Code are not inconsistent with this
section).

“(B) The Secretary shall not approve any special master
plan unless he has first submitted the plan to the Secretary of
the Treasury for review, together with such information as
the Secretary of the Treasury may request. The review of
the Secretary of the Treasury shall be limited to the applica-
bility of, and compliance with, the provisions of the Internal
Revenue Code of 1954. The Secretary of the Treasury shall
either concur in the approval or refuse to concur. If the Sec-
retary of the Treasury refuses to concur, he shall specify the
changes that must be made in the plan to obtain his concur-
rence. In the case of a refusal, the Secretary shall not ap-
prove the plan unless the specified changes are made. If the
Secretary of the Treasury fails to concur or refuses to concur
within 270 days after such submittal, the failure shall be



74

11
deemed to be a failure described in section 7476(aN2NA) of
such Code, and—
“(i) the master sponsor shall be deemed to be a

‘plan administrator’ for the purposes of subsection

(bX1) of such section,

“(ii) subsections (bX2) through (bX5) of such sec-
tion shall not be applicable, and

“(iii) the special master plan shall be deemed to
be a ‘retirement plan’ within the meaning of subsection

(d) of such section.

“(8) Approval of special master plans and amendments
to such plans shall be accomplished by a process carried out
in the national office of the Secretary, until such time as he
may establish procedures for field office approval under
whicl; uniformity of treatment by field offices is assured.

“(4) Upon approval of a special master plan, or of any
amendment to such a plan for which approval is required, a
special master plan certificate shall be issued to the master
sponsor by the Secretary. Except as provided in paragraph
(5), for a period of 60 months from the date of adoption of the
plan by an employer or from the effective date of an amend-
ment for which approval is required, such certificate or duly
notorized copy thereof shall be prima facie evidence in any
administrative or judicial proceeding that the terms and con-

ditions of the plan meet the applicable requirements of this
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Act and of part I of subchapter D of chapter 1 of the Internal
Revenue Code of 1954,

“(5) The Secretary, after notice and hearing, and after

consultation with the Secretary of the Treasury respecting
the applicability of or compliance with the Internal Revenue
Code of 1954, shall revoke the certificate described in para-
graph (4)—

“(A) respecting the plan of any adopting em-
ployer, if he finds that there has been a failure on the

part of the employer to observe .the terms and condi-

tions of the plan and that such failure has been detri-

mental to the rights of plan participants or beneficiaries
under the terms and conditions of the plan, this Act, or
such Code; and

“(B) respecting the special master plan, if he finds
that there has been a failure to observe the terms and
conditions of the plan or the provisions of this section
on the part of the master sponsor and that such failure
has been detrimental to the rights of plan participants
under the terms and conditions of the plan, this Act, or
such Code.
“(6) The certificate issued by the Secretary upon the

23 approval of a special master plan, or upon the approval of an

24 amendment to such a plan for which approval is required,

56-943 0 - 80 - pt.1 - 6
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shall specify the types of amendments, if any, for which ap-
proval need not be obtained. -

“(7) Nothing in this séction shall limit the power of the
Secretary of the Treasury, after audit, to determine that the
plan of any adopting employer, in operation, has failed to
meet the applicable requirements of part I of subchapter D'of
chapter 1 of the Internal Revenue Code of 1954, but no such
plan shall be treated as not having met such requirements for
any plan year preceding the year in which the Secretary of
the Treasury makes such determination unless the determi-
nation includes a finding that the failure to meet such re-
quirements in any such preceding year was a result of inten-
tional failure or willful neglect on the part of the adopting
employer.

“{eN1) Any adopting employer who fails to make such
timely contributions and payments or who fails to furnish
such timely, complete and accurate information as may be
required under the terms of & special master plan shall, in
accordance with the terms of such plan, be deemed to be the
administrator of the plan (only to the extent the plan covers
the employees of such adopting employer), as of the time
specified in .such plan, and as of such specified time the
master sponsor shall cease to be the administrator and a fidu-
ciary of such adopting employer’s plan.”.
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“(2) To the extent that an adopting employer, under the
terms of a special master plan, assumes responsibility for fur-
nishing the summary plan description or other documents re-
quired to be furnished or otherwise made available to partici-
pants, beneficiaries, or employees under the provisions of
part 1 of this subtitle, section 3001 of this Act or section
6057 of the Internal Revenue Code of 1954, such adopting
employt: shall be deemed to be the administrator of the plan
(only to the extent the plan covers the employees of such
employer), and the master sponsor shall not be the adminis-
trator regarding the responsibilities undertaken by such
adopting employer.”. '

{(b) The table of contents for the Employee Retirement
Income Security Act of 1974 is amended by inserting imme-
diately after the item relating to section 517 the following:

“PART 6—SPECIAL MASTER AND PROTOTYPE PLANS
“Sec. 601. Special master and prototype plans.”.

(c) The amendments made by this section shall take
effect 12 months after the date of enactment of this Act.
TITLE IV—-EMPLOYEE BENEFITS COMM]ISSION

SEC. 401. EMPLOYEE BENEFITS COMMISSION.

(8) EsTABLISHMENT.—There is established, as an inde-
pendent agency within the executive branch of the Govern-
ment, the Employee Benefits Commission. The Commission

is composed of—
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(1) a chairman, who shall be the special liaison of-
ficer for the Secretary of Labor appointed under para-
graph (1) of subsection (b),

(2) a vice chairman, who shall be the special liai-
son officer for the Secretary of the Treasury appointed
under paragraph (2) of subsection (b), and

(3) three additional members appointed by the
President, by and with the advice and consent of the
Senate, selected from a list of nominees submitted
jointly by the Secretary of Labor and the Secretary of
the Treasury.

(b) LABOR AND TREASURY DEPARTMENT L1A180ON OF-

FICERB.—

(1) There is established within the office of the
Secretary of Labor, the position of special liaison offi-
cer to the Employee Benefits Commission. The special
liaison officer shall be appointed by the President, by

. and with the advice and consent of the Senate, from a

list of nominees submitted to the President by the Sec-
retary of Labor and shall serve for a term of years in
accordance with the provisions of subsection (c). The
special liaisbn officer shall report regularly to the Sec-
retary of Labor on the activities of the Commission.

(2) There is established within the office of the

Secretary of the Treasury the position of special liaison
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officer to the Employee Benefits Commission. The spe-

cial liaison officer shall be appointed by the President,
by and with the advice and consent of the Senate, from
a list of nominees submitted to the President by the
Secretary of the Treasury and shall serve for a term of
years in sccordance with the provisions of subsection
(c). The special liaison officer for the Treasury shall
report regularly to the Secretary of the Treasury on
the activities of the Commission.
(c) TERMS OF OFFICE.—

(1) NuMBER OF YEARS.—Members of the Com-
mission shall serve for terms of 6 years, except—

(A) the special liaison officer for the Secre-
tary of the Treasury first appointed after the date
of enactment of this Act shall serve for a term of
8 years, and

(B) of the 3 members of the Commission ini-
tially appointed under paragraph (3) of subsection
(a), one shall serve for a term of 2 years, one
shall serve for a term of 4 years, and one shall
serve for a term of 6 years.

(2) SEBRVICE BEYOND EXPIRATION DATE.—A .
member of the Commission may serve as a member of

the Commission after the expiration of his term until a
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successor has taken office as a member of the
Commission.

(3) VACANCY APPOINTMENTS.—An individual ap-
pointed to fill a vacancy occurring other than by the
expiration of a term of office shall be appointed only
for the unexpired term of the member such individual
succeeds.

(4) POLITICAL AFFILIATION.—Not more than 3
members of the Commission may be affiliated with the
same political party.

(d) COMPENSATION.—Members of the Commission

shall receive compensation equivalent to the compensation

paid at level III of the Executive Schedule.

(e) FuncTions.—The Commission shall—

(1) formulate policy respecting Federal laws
which now or may hereafter relate to employee benefit
plahs,

(2) administer and enforce titles I and IV of such

“ Act, and

(3) administer and obtain compliance with—

(A) sections 401, 410, 411, 412, 413, 414,
6057, and 6058 of the Internal Revenue Code of
-1954, and ‘

(B) such other provisions of such Code as are

designated under subsection (f),
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insofar as such sections and provisions relate to em-
ployee beriefit plans defined in section 3(3) of the Em-
ployee Retirement Income Security Act of 1974 (irre-
spective of whether the only participants in such plans
are owner-employees, as defined in section 401(ck3) of
such Code) which are described in section 4(a) of such

Act and not exempt under section 4(b) of such Act, in-

cluding, to the extent provided by presidential order

under subsection (f), individual retirement accounts, an-
nuities and bonds described in sections 408 and 409 of
such Code.

() DESIGNATED SECTIONS.—Not later than 9 months
after the enactment of this Act, the President shall by order
designate such sections (or provisions of sections) of the In-
ternal Revenue Code of 1954, in addition to the sections de-
scribed in subsection (e3A), under which functions, duties,
powers, or responsibilities presently exercised by the Secre-
tary of the Treasury shall be exercised by the Commission.
Such additional sections or provisions shall include those as
may be necessary to effectuate the maximum feasible consoli-
dation in the Commission of all functions of the Departments
of Labor and of the Treasury respecting employee benefit
plans and to otherwise carry out the purposes of this Act.
For purposes of this subsection, the term “employee benefit
plans” shall include any plan defined in section 8(3) of the
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Emplbyee Retirement Income Security Act of 1974 (whether
\

or not the only participants in such plan are owner-employ-
ees, as defined in section 401(c3) of the Internal Revenue
Code of 1954) which is described in section 4(a) of such Act
and not exempt under section 4(b) of such Act, and shall also
include an individual retirement sccovat, annuity or bond de-
scribed in section 408 or 4(9 of s.ch Code.

(@) RuLEs, ETc.—The Commission shall prepare writ-

ten rules for the conduct of its activities, shall have an official

seal which shall be judicially noticed, and shall have its prin-
cipal office in or near the District of Columbia (but it may
meet or exercise any of its powers anywhere in the United
States).

(h) ADMINISTRATIVE AUTHORITY.—

(1) STAFF DIRECTOR; GENERAL COUNSEL.—The
Commission shall have a staff director and a general
counsel who shall be appointed by the Chairman. The
staff director and the general counsel shall be paid at a
rate not in excess of the rate in effect for level IV of
the Executive Schedule. With the approval of the
Chairman, the staff director may—

(A) appoint and fix the compensation of such
additional personnel as he considers necessary,

and
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(B) procure temporary and intermittent serv-
ices to thé same extent as authorized by section
3109(b) of title 5, United States Code.

(2) USE OF OTHER AGENCIES' REBOURCES.—In
ca'rrying out its responsibilities, the Commission may
avail itself of the assistance, including personnel and
facilities, of other agencies and departments of the
United States Government. The heads of such other
agencies and departments may make available to the
Commission such personnel, facilities, and other assist-

ance, with or without reimbursement, as the Commis-

sion may request.

SEC. 402. POWERS OF COMMISSION.

(a) IN GENERAL.—The Commission has the powers ex-

pressly granted to the Secretary of Labor and the Pension
Benefit Guaranty Corporation under the Employee Retire-
ment Income Security Act of 1974 and, in addition, has the

power—

(1) to require, by special or general orders, any
person to submit in writing such reports and answers
to questions as the Commission may prescribe, and
such submigsion shall be made within such reasonable
period of time and under oath or otherwise as the
Commission may require;

(2) to administer oaths or affirmations;
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(3) to require by subpena, signed by the chairman
or the vice chairman, the attendance and testimony of
witnesses and the production of all documentary evi-
dence relating to the execution of its duties;

4) in anyA proceeding or investigation, to order
testimony to be taken by deposition before any person
who is designated by the Commission and has the
power to administer oaths and, in such instances, to
compel testimony and the production of evidence in the
same manner a8 authorized under paragraph (3);

(5) to pay witnesses the same fees and mileage as
are paid in like circumstances in the courts of the
United States;

(6) to initiate (through civil actions for injunctive,
declaratory, or other appropriate relief), defend, or
appeal from a decision in, any civil action in the name
of the Commission for the purpose of enforcing the
provisions of this Act, and titles I and IV of the Em-
ployee Retirement Income Security Act of 1974, or for
the purpose of obtaining compliance with the sections
or provisions of the Internal Revenue Code of 1954
described in section 401(e}(3) of this Act, through its
general counsel; .

(7) to develop such prescribed forms, to make,
amend, and repeal such rules, pursuant to the provi-
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sions of chapter 5 of title 5, United States Code, aﬁd

to issue such interpretations, opinions, and other forms
of. guidance a8 are necessary to carry out the provi-
sions of this Act and titles I and 1V of the Employee
Retirement Income Security Act of 1974, and as are
necessary to administer the sections.or provisions of
the Internal Revenue Code of 1954 described in sec-
tion 401(e)3) of this Act;

(8) to conduct investigations and hearings, to en-

courage voluntary compliance, and to report apparent

- criminal . law violations to the appropriate law enforce-

ment authorities; and

(9) to certify to the Secretary of the Treasury that
an employee benefit plan described in section 401(e}3)
of this Act—

(A) satisfies or does not satisfy (or has'or has
not satisfied) the requirements of in any of the
sections or provisions of the Internal Revenue
Code of 1954 described in section 401(eX3) of this
Act, or

(B) satisfies or does not satisfy (or has or has

not satisfied) the requirements of section 44C of
the Internal Revenue Code of 1954.

() ENFORCEMENT OF ORDERS OF THE COMMIS-

25 s1ON.—Any United States district court within the jurisdic-
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tion of which any inquiry is carried on may, upon petition by
the Commission in case of refusal to obey a subpena or order
of the Commission issued under subsection (a), issue an order
requiring compliance therewith. Any failure to obey the order
of the court may be punished by the court as contempt.

(¢) TraNsrer oOF FuNcTIONS.—All functions and

-duties of the Secretary of Labor and the Pension Benefit

Guaranty Corporation under the Employee Retirement
Income Security Act of 1974 are transferred to, and shall be
carried out by, the Commission, and all functions and duties
of the Secretary of the Treasury under the sections and pro-
visions of the Internal Revenue Code of 1954, described in
section 401(e}(3) of this Act, insofar as such sections relate to
employee benefit plans described in such section, are trans-
ferred to, and shall be carried out by, the Commission.
(d) TRANSFER PROVISIONS.—

(1) PERSONNEL, ETC.—All personnel, liabilities,
contracts, property, and records determined by the Di-
rector of the Office of Management and Budget to be
employed, held, or used primarily in connection with
the functions of the Secretary of Labor and the Pen-
sion Benefit Guaranty Corporation under the Employ-
ee Retirement Income Security Act of 1974, and of
the Secretary of the Treasury under the sections and
provisions of the Internal Revenue Code of 1954, de-
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scribed in section 401(e)3) of this Act, insofar as such
sections relate to employee benefit plans described in

such section, are transferred to the Commission.

(2) TRANSFER OF PERSONNEL.—

(A) Except as provided in subparagraph (B),
personnel engaged in functions transferred under
paragraph (1) shall be transferred in accordance
with applicable laws and regulations relating to
the transfer of functions.

(B) The transfer ‘of personnel pursuant to
paragraph (1) shall be made without reduction in
classification or compensation for one year after
such transfer.

(3) PROCEDURAL EFFECTS OF TRANSFER.—

(A) All laws and regulations relating to the
functions and duties transferred under this Act
shall, insofar as such laws and regulations are ap-
plicable and not amended by this Act, remain. in
full force and effect. All orders, determinations,
rules, and opinions made, issued, or granted under
such laws by the Secretary of Labor, the Pension
Benefit Guaranty Corporation, or by the Secre-
tary of the Treasury, which are in effect at the
time of the transfer provided by paragraph (1),

and which are consistent with the amendments
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made by this Act, shall continue in effect to the
same extent as if such transfer had not occurred.

(B) The provisions of this Act shall not affect
any proceeding pending before the Secretary of
Labor, the Pension Benefit Guaranty Corporation,
or the Secretary of the Treasury on the date of
enactment of this Act.

(C) No suit, action, or other proceeding com-
menced by or against the Secretary of Labor, the
Pension Benefit Guaranty Corporation, or the
Secretary of the Treasury shall abate merely by
reason of the transfer made under paragraph (1).

SEC. 403. TERMINATION OF TREASURY DEPARTMENT'S JURIS-
DICTION.

(a) TERMINATION OF TREASURY JURISDICTION.—
Except as provided in subsection (b), the Secretary of the
Treasury shall not administer, seek to obtain compliance
with, or otherwise exercise responsibility or power respecting
the sections or provisions of the Internal Revenue Code of
1954 described in section 401(eX3) of this Act, insofar as
such sections relate to employee benefit plans described in
such section.

(b) CERTIFICATIONS BY ComMissiON.—Certifications
made by the Employee Benefits Commission to the Secretary
of the Treasury pursuant to section 402(a}(8) of this Act shall
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be treated by the Secretary as if he had made such certifica-

tions himself.
SEC. 464. AGENCY COOPERATION.

Pursuant to procedures they shall jointly formulate and
establish, the Employee Benefits Commission, the Secretary
of Labor, and the Secretary of the Treasury shall make ar-
rangements for—

(1) notification by the respective Secretaries to
the Commission regarding info;mation which concerns
the Commission’s functions under section 401(0),.and

(2) notification by the Commission to the Secre-
taries regarding information which concerns their re-
spective functions under laws relating to employee

 benefit plans.
SEC. 405. EFPEC‘I‘WE DATE AND REPEAL.

This title shall take effect 24 months after the date of
enactment of this Act. Subtitle Alof title II1 of the Employee
Retircment Income Security Act of 1974 is repealed on such
effective date.
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To amend section 457 of the Internal Revenue Code of 1954 to extend to
deferred compensation plans maintained by tax exempt organizations the
treatment conferred upon such plans maintained by State and local govern-
ments by the Revenue Act of 1978,

IN THE SENATE OF THE UNITED STATES

Magcr 1 (legislative day, FEBRUARY 22), 1979

Mr. MAT8UNAGA introduced the following bill; which was read twice and referred
to the Committee on Finance

A BILL

To amend section 457 of the Internal Revenue Code of 1954 to
extend to deferred compensation plans maintained by tax
exempt organizations the' treatment conferred upon such
plans maintained by State and local govemments by the
Revenue Act of 1978.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,

I—Eg
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SECTION 1. DEFERRED COMPENSATION PLANS WITH RE-

1

2 SPECT TO SERVICE FOR TAX EXFMPT ORGANI.
8 ZATIONS.

4 (2) IN GENERAL.—Section 457 of the Internal Revenue
5 Code of 1954 (relating to deferred compensation plans with
6 respect to service for State and local governments) is
7
8
9

(1) by inserting ‘OR TAX EXEMPT ORGANIZA-

TIONS" after “GOVERNMENTS" in the caption of such

10 section,

11 (2) by striking out “STATE" in subsection (a),

12 (3) by striking out “STATE” in the caption of sub-
13 section (b),

14 (4) by striking out “‘eligible State deferred com-
15 pensation plan’” in subsection (b) and inserting in lieu

16 thereof * ‘eligible deferred compensation plan’”,
17 (5) by striking out “State’”” each other place it ap-

18 pears in subsection (b) and inserting in lieu thereof
19 “‘State or tax exempt organization”,

20 (6) by striking out “State’s general creditors” in
21 subsection (b) and inserting in lieu thereof ‘“general
22 creditors of the State or tax exempt organization”,

23 (7) by adding at the end of subsection (d) the fol-
24  lowing new paragraph:

25 *(10) TAX EXEMPT ORGANIZATION.—The term
26 “tax exempt organization’ means an organization de-

56-943 0 - 80 - pt.1 - 7
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“ seribed in dection 501(c) which is exempt from tax

under section 501(a).”,

(8) by striking out “or STATE” in the caption of
subsection (e), |

(9) by striking out ““State” the first time it ap-
pears-in paragraph (1) of subsection (e) and inserting in

“lieu thereof “State or tax exempt organization”’, and »

(10) by striking out “State” the second time it
appears in paragraph (1) of subsection (e).

(b) CLERICAL AMKNDMENT.—The table of sections for
subpart B of part IT of subchapter E of chapter 1 of such
Code is amended by inserting “‘or tax exempt organizations”
after ‘“‘governments’’.

SEC. 2. EFFECTIVE DATE.

(8) IN GENERAL.—The amendments made by this sec-
tion shall apply to taxable yéars beginning after December
81, 19789,

(b) TRANBITIONAL RULES.—

(1) IN GENERAL.—In the case of any taxable
year beginning after December 31, 1978, and before
January 1, 1983— |

(A) any amount of compensation deferred
under a plan of a tax exempt organization provid--
ing for a deferral of compensation (other than &-

* plan described in section 457(eX2) of such Code),
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and any income a;tributable to the amounts so de-

ferred, shall be includable in gross income only for

the taxable year in which such compensation or
other income is paid or otherwise. made available
to the participant or other beneficisry, but

(B) the maximum amount of the compensa-
tion of any one individual which may be excluded

from gross income by reason of subparagraph (A)

and by reason of section 457(a) of such Code

during any such taxable year shall not exceed the
lesser of—
(i) $7,500, or
(ii) 33Y% percent of the participant’s in-
cludable compensation.

(2) APPLICATION OF CATCH-UP PROVISIONS IN
CERTAIN CASES.—II, in the case of any participant for
any taxable year, all of the plans are eligible deferred
compensation plans maintained by tax exempt organi-
zations (as defined in such section), then subparagraph
(B) of paragraph (1) of this subsection shall be applied
with the modification provided by paragraph (3) of sec--
tion 457(b) of such Code.

(3) APPLICATION OF CERTAIN COORDINATION
PROVISIONS.—In applying subparagraph (B) of para-
graph (1) of this subsection and section 403(bX2XAXii)
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of such Code, ruleg similar to the rules of section
457(cK2) of such Code shall apply.
(4) MEANING OF TERMS.—Except as otherwise
provided in this subsection, the terms used in this sub-
section shall have the same meaning as when used in

section 457 of such Code.
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To amend the sggregation rules of section 402 of the Internal Revenue Code of
1954 to permit a taxpayer to roll over a complete distribution from a money
purchase pension plan even if there is no such distribution from another
pension plan of the same employer in which the taxpayer is a participant.

IN THE SENATE OF THE UNITED STATES

APBIL 24 (legislative day, APRIL 9), 1979

Mr. BENTSEN introduced the following bill; which was read twice and referred to
the Committee on Finance

A BILL

~—To amend the aggregation rules of section 402 of the Internal
Revenue Code of 1954 to permit a taxpayer to roll over a
complete distribution from a money purchase pension plan
even if .there is no such distribution from another pension
plan of the same employer in which the taxpayer is a
participant.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 That subparagraph (E) ;)f section 402(a)(5) of the Internal
4 Revenue Code of 1954 (relating to special rules for rollover
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1 amounts) is amended by adding to the end thereof the follow-

2 ing new clause:

3

© ® a9 & o A
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11
12
13
14
15
16
17
18

“(iii) Money purchase plan need not be aggregated
with other pension plan of same employer.—A distri-
bution from a money purchase pension plan maintained
by an employer who al;so maintains another pension
plan shall not be treated as failing to satisfy the re-
quirement of subparagraph (DXiXII) because it fails to
constitute a lump sum distributon within the meaning
of subsection (e}{4)(A) if the failure is due to the appli-
cation of the aggregation rules under subsection
(e}4)(C)(i). A distribution in a lafer taxable Srear of the
balance to the credit of an employee under a defined
benefit plan, a profit-sharing plan or a stock bonus plan
shall be eligible for the benefits of this subparagraph
but shall not be eligible for the benefits of subsection
(eX1).”.

Sec. 2. The amendment made by the first section of this

19 Act shall apply with respect to taxable years beginning after
20 December 31, 1974,
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To amend the Internal Revenue Code of 1954 and the Employee Retirement
Income Security Act of 1974 to simplify compliance with Federal employee
. . benefit plan requirements.

IN THE SENATE OF THE UNITED STATES

MAY 7 (legislative day, ApeiL 9), 1979

Mr. BENTSEN introduced the following bill; which was read twice and referred
jointly, by unanimous consent, to the Committees on Finance and Labor and
Human Resources

A BILL

“To amend the Internal Revenue Code of 1954 and the Employ-
‘+ ....ee' Retirement Income Security Act of 1974 to simplify

- compliance with Federal employee benefit plan require-
' " menta

TP IR
{

e S Be u enacled by the Senate and Houae of Representa- -
2 tives of the United States of America in Congress assembled,
-8 BECTION 1. SHORTTITLE.
4 This Act may be cited as the “ERISA Simplification
b Act of 1979".
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SEC. 2, ELIMINATION OF PBGC PREMIUM FORM.

Section 3004 of the Employee Retirement Income Se-
curity Act (relating to coordination between the Départmerit
of the Treasury and the Department of Labor) is amended by
adding at the end thereof the following new subsection: -

“(c) The Seéreta.ry of the Treasury shall collect any pre-
mium required by section 4006 of this Act as part of the
annual report filed with the Internal Revenue Service by a
plan. Such premiums shall be deposited in the pénsim{ benefit
guaranty funds established under section 4005 of this Act.”.
SEC. 3. ELIMINATION OF SUMMARY ANNUAL REPORT. i

Section 104(b)X3) of ERISA is amended to read as fol-
lows: o | '

“Administrators shall post a notice at the workplace of
the employees which includes a brief description of the cur-
rent financial status of the pension plan, a copy of the latest
Summary Plan Description, the identification of the company
official who can provide further information about the plan,
and a statement explaining an employee’s rights under"the
plan.”, Co TN
SEC. 4. OPTION TO FILE PENSION FORMS WITH 'I'Axm

Section 3004 of the Emplojee Retiremént Income Se-
curity Act (relating to coordination between the Dépdrtufent
of the Treasury and the Department of Labor) is amended by
adding at the end thereof the following new subsection:
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*“(d) Taxpayers shall have the option to file any forms
required by this Act with-the annual income tax forms re-
quired by the Internal Revenue Code of 1954.".
SEC. 5. BOOKKEEPING GUIDE FOR SMALL BUSINESS AND IRA
GUIDE.

(a) Section 3004 of the Employee Retirement Income
Security Act (relating to coordination between the Depart-
ment of the Treasury and the Department of Labor) is
amended by adding at the end thereof the following new sub-
section:

“(e) The Secretary of the Treasury and the Secretary of
Labor shall publish & booklet to assist plan sponsors (particu-
larly smaller businessmen) in developing or revising record
keeping systems in order to simplify compliance with the pro-
visions of this Act.”,

(b) The Secretary of the Treasury shall publish a book- -
let ‘for taxpayers summarizing the rules concerning individual
retirement sccounts.

S8EC. 6. CIVIL BNFORCEMENT ACTIONS BY TREASURY DE.
. PARTMENT.,

Section 3002 of the Employee Retirement Income Se-
curity Act of 1974 (relating to procedures with respect to
continued compliance with requirements relating to participa-
tion, vesting, and funding standards) is amended by adding at
the end thereof the following new subsection:
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“(e) The Se:rdtary of the Treasury may bring a civil
action to enforce cbmpliance by a plan or a trust with the
requirements of part I of subchapter D of chapter 1 of the
Internal Revenue Code of 1954. Such an action is in addition
to any procedures available to the Secretary under such Code
for such purpose.”.
SEC. 7. EFFECTIVE DATE.
The amendments made by this Act take effect for tax-
able years beginning after December 31, 1979.
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To amend the Employee Retirement Income Security Act of 1874 to permit a

To
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church plan to continue after 1982 to provide benefits for employees of
organizations controlled by or associated with the church and to make
oertain clasifying amendments to the definition of church plan.

IN THE SENATE
MAY 7 (legislativi day, ApriL 9), 1979

. TaLMADGE (for himself, Mr. BENTSEN and Mr. BozeN) introduced the

following bill; which was read twice and referred jointly to the Committees
on Labor and Human Resources and Finance

A BILL

amend the Employee Retirement Income Security Act of
1974 to permit a church plan to continue after 1982 to
provide benefits for employees of organizations controlled by
or associated with the church and to make certain clarifying
amendments to the definition of church plan,

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SecTION 1. Section 3(33), title I, of the Employee Re-
tirement Inc;ame Security Act of 1974 is amended to read, as

follows:
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“(33XA) The term ‘church plan’ means a plan estab-
lished and maintained (to the extent required in clause (ii) of
subparagraph (B)) for its employees (or their beneficiaries) by
a church or by a convention or association of churches which
is exempt from tax under section 501 of the Internal Reve-
nue Code of 1954.
“(B) The term ‘church plan’ does not include a plan—
“(i) which is established and maintained primarily
for the benefit of employees (or their beneficiaries) of
such church or convention or association of churches
who are employed in connection with one or more un-
related trades or businesses (within the meaning of sec-
tion 513 of the Internal Revenue Code of 1954), or
“(ii) which includes individuals less than substan-
tially all of whom are described in subparagraph (A)
and in clauses (i) and (v) of subparagraph (C) (or their
beneficiaries).
“(C) For purposes of this paragraph— ,
“) A plan established and maintained by a
church or by a convention or association of churches
shall include a plan established and maintained by an
organization, whether a civil law corporation or other-
~ wise, the principal purpose or function of which is the
administration or funding of a plan or program for the

provision of retirement benefits or welfare benefits, or
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both, for the employees of a church or a convention or
association of churches, if such organization is con-
trolled by or associated with a church or a convention
or association of churches.

“@ii) The term ‘employee’ of a church or a con-
vention or association of churches shall include: & duly
ordained, commissioned, or licensed minister of a
church in the exercise of his ministry, regardless of the
source of his compensation; an employee of an organi-
zation, whether a civil law corporation or otherwise,
which is ;axempt from tax under section 501 of the In-
ternal Revenue Code of 1954 and which is controlled
by or associated with a church or a convention or asso-
ciation of churches; and an individual described in
clause (v) of subparagraph (C).

| “(iii) A church or 8 convention or association of
churches which is exempt from tax under section 501
of the Internal Revenue Code of 1954 shall be deemed
the employer of any individual included as an employee
under clause (ii) of subparagraph (C).

“(iv) An organization, whether a civﬂ law corpo-
ration or otherwise, is associated with a church or a-
convention or association of churches if it shares
common religious bonds and convictions- with that’

church or convention or association of churches.
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‘“(v) If any employee who is included in a church

plan separates from the service of a church or a con-

vention or association of churches or an organization,
whether a civil law corporation or otherwise, which is
exempi from tax under section 501 of the Internal
Revenue Code of 1954 and which is controlled by or
associated with a church or a convention or association
of churches, the church plan shall not fail to meet the
requirements of this paragraph merely because it: re-
tains his accrued benefit or account for the payment of
benefits to him or his beneficiaries pursuant to the
terms of the plan; or receives contributions on his

behalf after his separation from such service, but only

“.for a period of 5 years after the employee’s separation

from service, unless the employee is disabled (within
the meaning of the disability provisions of the church
plan or, if there are no such provisions in the church
plan, within the meaning of section 72(mX7) of the In-
ternal Revenue Code of 1954) at the time of such ;ep-
aration from service.

“(D) If & plan established and maintained for its employ-

22 ees (or their beneficiaries) by a church or by a convention or

23 association of churches which is exempt from tax under sec-
24 tion 501 of the Internal Revenue Code of 1954 fails to meet

25 one or more of the requirements of this paragraph and cor-



W W ~3 O Ot e W D e

[ I R N T - T~ Y Y S~ S~ Y
N = O O W I AT B W N O O

105

b

rects its failure to meet such requirements within the correc-
tion period, the plan shall be deemed to meet the require-
ments of this paragraph for the year in-which the ¢orréction
was made and for all prior years. If a correction is not made
within the correction period, the plan shall not be deemed to
meet the requirements of this paragraph beginning with the
date on which the earliest failure to meet one or more of such
requirements occurred. The term ‘correction period’ means
the period ending with the later of the following: (i) 270 days
after the date of mailing by the Secretary of a notice of de-
fault with respect to the plan’s failure to meet one or more of
the requirements of this paragraph; (i) such period as may be
set by a court of competent jurisdiction after a determination
that has become final that the plan fails to meet such require-
ments, or, if the final court determination does not specify
such period, 2 reasonable period depending upon all the facts
and circumstances, but in any event not less than 270 days_
after the determination has become final; or (iii) any addition-
al period which'the Secretary determines is reasonable or
necessary for the correction of the default.”

Sec. 2. The amendments made by this Act shall be
effective as of January 1, 1974.
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To amend the Internal Revenue Code of 1954 to permit & church plan to continue
after 1982 to provide benefits for employees of organizations controlled by or
associated with the ‘church and to make certain clarifying amendments to the

definition of church plan.

IN THE SENATE OF THE UNITED STATES

May 7 (legislative day, APRIL 9), 1979

Mr. TALMADGE (for himself, Mr. BeNTSEN and Mr. BOEN) introduced the
following bill; which was read twice and referred to the Committee on Finance

A BILL

To amend the Internal Revenue Code of 1954 to permit a
church plan to continue after 1982 to provide benefits for
employees of organizations controlled by or associated with
the church and to make certain clarifying amendments to
the definition of church plan.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

1
2
3 SECTION 1. Section 414(e) of the Internal Revenue
4 Code of 1954 is amended to read, as follows:

5

“e) Cﬁvncu PLAN.—
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1 “(1) IN GENERAL.—For purposes of this part the

2 term ‘church plan’ means a plan established and main-

8 tained (to the extent required in paragraph (2)(B)) for

4 its employees (or their beneficiaries) by a church or by

5 a convention c;r association of churches which is

6 _ exempt from tax under section 501.

1 “(2) CERTAIN PLANS EXCLUDED.—The term

8 ‘church plan’ does not include & plan—

9 “(A) wﬁich is established and maintained pri-
10 marily for the benefit of employees (or their bene-
11 ficiaries) of such church or convention or associ-
12 ation of churches who are employed in connection
13 with one or more unrelated trades or businesses
14 (within the meaning of section 518); or
15 “(B) which includes individuals less than
16 substantially all of whom are described in para-
17 graphs (1), (8XB), or (3)(E) (or their beneficiaries).
18 “(3) DEFINITIONS AND OTHER PROVISIONS.—
19 For purposes of this subsection—

20 “(A) A plan established and maintained by a
21 church or by a convention or association of
22 - churches shall include a plan established and
23 maintained by an organization, whether a civil
24 law corporation or otherwise, the principal pur-
25 pose or function of which is the administration or

56-943 0 - 80 - pt.1 - 8
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funding of a plan or program for the provision of
retirement benefits or welfare benefits, or both,
for the employees of & church or a convention or
association of churches, if such organization is
controlled by or associated with a church or a
convention or association of churches.

“(B) The term ‘employee’ of a church or a
convention or association of churches shall in-
clude— N

“@) a duly ordained, commissioned, or
licensed minister of a church in the exercise
of his ministry, regardless of the source of
his compensation;

‘(i) an eml\)loyee of an organization,
whether a civil law corporation or otherwise,
which is exempt from tax under section 501
and which is controlled by or associated with
a church or a convention or association of
churches; and

“(iii) an individual described in para-
graph B)(E).

“C) A church or a convention or association
of churches which is exempt from tax under sec-

tion 501 shall be deemed the employer of avy in-



W N e

© W a9 >

10
11
12
13
14

16
17
18
19
20
21
22
23
24

109

4
dividual included as an employee under paragraph
(3XB).

“(M) An organization, whether a civil law
corporation or otherwise, is associated with a
church or a convention or association of churches
if it shares common religious bonds and convie-
tions with that church or convention or associ-
ation of churches.

“(E) If an employee who is included in a
church plan separates from the service of a

church or a convention or association of churches

" or an organization described in clause (ii) of para-

graph (3)B), the church plan shall not fail to
meet the requirements of this subsection merely
because it—

“(i) retains his accrued benefit or ac-
count for the payment of benefits to him or
his beneficiaries pursuant to the terms of the
plan; or

“ii) receives contributions on his behalf
after his separation from such service, but
only for a period of five years after the em-
ployee’s separation from service, unless the.
employee is disabled. (within the meaning of

the disability provisions of the church plan
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or, it there are no such provisions in the
church plan, within the meaning of section
. 7§(m)(7)) at the time of such separation from

service. {
“(4) CORRECTION OF FAILURE TO MEET
CHURCH PLAN REQUIREMENTS.—If a plan established
and maintained for its employees (or their beneficiaries)
by a church or by a convention or association of
churches which is exempt from tax under section 501
fails to meet one or more of the requirements of this
subsection and corrects its failure to meet such require-

ments within the correction period, the plan shall be

deemed to meet the requirements of this subsection for

the year in which the correction was made and for all
prior years. If a correction is not made within the cor-
rection period, the plan shall not be deemed to meet
the requirements of this subsection beginning with the
date on which the earliest failure to meet one or more
of such requirements occurred. The term ‘correction
period’ means the period ending with the later of the
following: (1) 270 days after the date of mailing by the

Secrctary of a notice of default with respect to the

plan’s failure to meet one or more of the requirements

of this subsection; (2) such period as may be set by a

court of competent jurisdiction after a determination
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that has become final that the plan fails to meet such

requirements, or, if the final court determination does
not specify such period, a reasonable period depending
upon all the facts and circumstances, but in any event
not less than 270 days after the determination has
become final; or (8) any additional period which the
Secretary determines is reasonable or necessary for the
correction of the default.”

Seo. 2. The amendments made by this Act shall be ef-

fective as of January 1, 1974.
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To amend section 403(t) of the Internal Revenue Code of 1854 with respect to
computation of the exclusion sllowance for ministers and Isy employees of
the church, and (o amend sections 403bUZNB), 415(cX4), 415dND), and
410X and 10 add & new section $15{cHH) to eatend the special elections
for section 40D} snnuily contracts to employees of churches, conventions,
or assocuations of churches, and their agencies and o permit a de minimis
contnbution amount in lieu of such elections.

IN THE SENATE OF THE UNITED STATES
Mar 7 (egislative day. Arxn 9), 1879

Mr Tuspor dfor himsel, Mr Bestses, and Mr Horxs) istzoduoed the
folluwing bill, whch was referred 1o the Commitice va Fitnce

A BILL

To amend sectian §03(0) of the Internal Revenue Code of 1954
aith respect to computation of the exclunon allowance for
mutneters and lay emplovees of the church, and 10 amend
sectwas 4OUBNINRL $10eRd 41 0dN D), and 4154dn0) and
to 3dd & nrw section AL 10 ertend the apresal elee.
e b srctmn §OHD) annty conizects lo emploryres of
chutrdes, conventmne, of semwatens of charvbes and Deir
gt and to prrrmat 4 40 meianer rortrdwtag sfbound o
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Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,
SEcTION 1. Section 403(bX2) of the Internal Revenue

Code of 1954 is amended by adding the following subpara-

graph:

‘“(C) NUMBER OF YEABS OF SERVICE FOR
DULY ORDAINED, COMMISSIONED, OR LICENSED
MINISTEBS OR LAY EMPLOYEES.—For purposes
of this subsection, all years of service by a duly
ordained, commissioned, or licensed minister of a
church, or by a lay person, as an employee of a ’
church or a convention or association of churches
or an agency of such church (or convention or as-
sociation of churches) within the meaning of sec-
tion 415(c)}4XDXiv) and described in clause (i) of
paragraph (1XA) of this subsection shall be con-
sidered as years of service for one employer, and
all amounts contributed for annuity contracts by
each such church (or convention or association of
churches) or agency, during such years for such
minister or lay person shall be considered to have
been contributed by one employer.”.

Skc. 2. Section 415(cK4) of the Internal Revenue Code
24 of 1954 is amended to read, as follows:
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‘(4) SPECIAL ELECTION FOR SECTION 403(b)

CONTRACTS PURCHASED BY EDUCATIONAL ORGANI-

ZATIONS, HOSPITALS, AND HOME HEALTH SERVICE

AdENCIEs, AND CHURCHES, CONVENTIONS, OR ASS80-
CIATIONS OF CHURCHES, AND THEIR AGENCIES.—

“(A) In the case of amounts contributed for

an annuity contract described in section 403(b) for

the year in which occurs a participant’s separation

from the service with an educational organization,

a hospital, a home health service agency, or a

church or convention or association of churches or

any agency of such church (or convention or asso-

ciation of churches), at the election of the partici-

pant there is substituted for the amount specified

in. paragraph (1{B) the amount of the exclusion

allowance which would be determined under sec-

tion 403(b)(2) (without regard to this section) for

the participant’s taxable year in which such sepa-

ration occurs if the participant’s years of service

were computed only by taking into account his

service for the employer, as determined for pur-

poses of section 403(b)(2), during the period of

. years (not exceeding 10) ending on the date of

such separation,
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“(B) In the case of amounts contributed for
an annuity contract described in section 403(b) for
any yegr in the case of a participant who is an
employee of an educational organization, & hospi-
tal, or a home health service agency, or a church
or convention or association of churches or any
agency of such church (or convention or associ-
ation of churches), at the election of the partici-
pant there is ‘substituted for the amount specified
in paragraph (1)(B) the least of —

“@i) 25 percent of the participant’s in-
cludable compensation (as defined in section
403(b)(3)) plus $4,000,

“(ii) the amount of the exclusion allow-
ance determined for the year under section
403(bX2), or

“(ii) $15,000.

“(C) In the case of amounts contributed for
an annuity contract described in section 403(b) for
any year for a participant who is an employee of
an educational organization, a hospital, a home
health service agency, or a church or convention
or association of churches or any agency of such

church (or convention or association of churches),
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at the election of the participant the provisions of
section 403(b)}2X(A) shall not apply.

“(D)i) The provisions of this paragraph
apply only if the participant elects its application
at the time and in the manner provided under
regulations prescribed by the Secretary. Not more
than one election may be made under subpara-
graph (A) by any participant. A participant wﬁo
elects to have the provisions of subparagraph (A),
(B), or (C) of this paragraph apply to him may not
elect to have any other subparagraph of this para-
graph apply to him. Any election made under this
paragraph is irrevocable.

“(ii) For purposes of this paragraph the term
‘educational organization’ means an educational
organization described in section 1TOMN1XAXi).

“(iii) For purposes of this paragraph the term
‘home health service agency’ means an organiza-
tion described in subsection 501(cN3) which is
exempt from tax under section 501(a) and which
has been determined by the Secretary of Health,
Education, and Welfare to be a home health
agency (as defined in section 1861(o) of the Social
Security Act).
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“(iv) For purposes of this paragraph the term
‘church or convention or association of churches’
shall have the same meaning as it does for pur-
poses of section 414(e), and the term ‘agency’
shall mean an organization which is exempt from
tax under section 561_ and which is either con-
trplled by, or associated with, a church (or con-
vention or association of churches). An organiza-
tion is associated with a church (or convention or
association of churches) if it shares common reli-

gious bonds and convictions with that church.”.
Skc. 8. Section 415(c) of the Internal Revenue Code of
1954 is amended by adding thereto the following paragraph:
“(8) CERTAIN TOTAL ANNUAL CONTRIBUTIONS
AND ADDITIONS NOT IN EXCESS OF $10,000.—In the
case of a participant eligible for the special elections
provided in subsection (cN4), notwithstanding the pre-
ceding provisions of this subsection, contributions and
other additions with respect to such participant, when
expressed as an annual addition (within the meaning of
subsection (c}2)) to such participant’s sccount, shall
not be deemed to exceed the limitation of subsection
(cX1) if such annual addition is not in excess of

$10,000.”.
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SEc. 4. Section 415(d)(1) of the Internal Revenue Code
of 1954 is amended to read, as follows:
‘(1) IN GENERAL.—The Secretary shall adjust
annually—
“(A) the $75,000 amount in subsection
(bX1XA),
‘“B) the $25,000 amount in subsection
(cX1)(A),
“(C) in the case of a participant who is sepa-
rated from service, the amount taken into account
under subsection (b)(1)(B), and
“(D) the $10,000 amount in subsection
(c)8),
for increases in the cost of lxvmg in accordance with
regulations prescribed by the Secretary. Such regula-
tions shall provide for adjustment procedures which are
simiiar to the. procedures used to adjust primary insur-
ance amounts under section 215(1)(2)(A) of the Social
Security Act.”. .
SEc. 5. Section 415(d)(2) of the Internal Revenue Code
of 1954 is amended to read, as follows:
“(2) Base pERIODS.—The base period taken into

account—
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“(A) for purposes of subparagraphs (A) and
(B) of paragraph (1) is the calendar quarter begin-

ning October 1, 1974,

“(B) for purposes of subparagraph (C) of
paragraph (1) is the last calendar quarter of the
calendar year before the calendar year in which
the participant is separated from service, and

“(C) for purposes of subparagraph (D) of
paragraph (1) is the calendar quarter beginning
January 1, 1978.". '

Sko. 6. Section 403(bX2XB) of the Internal Revenue
Code of 1954 is amended to read, as follows:

“(B) ELECTION TO HAVE ALLOWANCE DE-
TERMINED UNDER SECTION 415 RULES.—In the
case of an employee who makes an election under
section 415(c4XD) to have the provisions of sec-
tion 415(c){4XC) (relating to special rule for sec-
tion 403(b) contracts purchased by educational in-
stitutions, hospitals, home health service agencies,
and churches, conventions, or associations of
churches, and their agencies) apply, the exclusion
allowance for any such employee for the taxable
year is the amount which could be contributed
(under section 415) by his employer under a plan

described in section 403(a) if the annuity contract
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for the benefit of such employee were treated as a
defined contribution plan maintained by the em-
ployer.”.

Sec. 7. The amendments made by section 1 of this Act
shall be effective in determining the exclusion allowance
under section 403(b)(2) for taxable years beginning after De-
cember 31, 1977. “Years of service” prior to January 1,
1978, and theresafter shall be aggregated in accordance with
these amendments. The amendments made by sections 2
through 6 of this Act shall be effective for taxable years
beginning after December 31, 1977.
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To amend the Internal Revenue Code of 1954 to make permanent the provisions

relating to the funding of employee stock ownership plans through the
investment tax credit, to provide a credit against tax for contributions to an
employee stock ownership plan based upon wages rather than investment in
equipment, and for other purposes.

IN THE SENATE OF THE UNITED STATES
May 23 (legislative day, May 21), 1979

. LoNa (for himself and Mr. GBAVEL) introduced the following bill; which was

read twice and referred to the Committee on Finance

A BILL

To amend the Internal Revenue Code of 1954 to make perma-

Qv e W N

nent the provisions relating to the funding of employee
stock ownership plans through the investment tax credit, to
provide a credit against tax for contributions to an employee
stock ownership plan based upon wages rather than invest-
ment in equipment, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

(8) GENERAL RULE.—This Act may be cited as the

“Employee Stock Ownership Improvements Act of 1979”.



%

1
2
3
4
5
6
1
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

122

2
SEC. 2. TAX CREDIT EMPLOYEE STOCK OWNERSHIP PLAN

MADE PERMANENT.

(a) IN GENERAL.—Subparagraph (E) of section 46(a)(2)
of the Internal Revenue Code of 1954 (relating to tax credit
employee stock ownership plan percentage) is amended to
read as follows:

‘(FE) TAX CREDIT EMPLOYEE STOCK OWN-
ERSHIP PLAN PERCENTAGE.—For purposes of
this paragraph, the tax credit employee stock .
ownership plan percentage is the sum of —

‘(i) a percentage (not in excess of 1
percent) which results in an amount equal to
the amount described in, and actually trans-
ferred under, section 44D(a)(3)(A), and

“(ii) an additional percentage (not in
excess of one-half of 1 percent) which results
in an amount equal to the amount deter-
mined under section 48(n)X1)(B)).

This subparagraph shali apply to a corporation only if it
meets the requirements of section 409A and only if it elects
(at such time, in such form, and in such manner as the Secre-
tary prescribes) to have this subparagraph apply.”.

(b) EFFECTIVE DATE.—The amendment made by sub-
section (a) shall apply with respect to periods beginning after
December 31, 1979.
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1 SEC. 3. CREDIT FOR ESTABLISHING EMPLOYEE STOCK OWN-
2 ERSHIP PLAN.
3 (a) IN GENERAL.—Subpart A of part IV of subchapter
4 A of chapter 1 of the Internal Revenue Code of 1954 (relat-
5 ing to credits allowed) is amended by inserting immediately
6 Dbefore section 45 the following new section: )
.1 “SEC. 44D. EMPLOYEE STOCK OWNERSHIP PLAN CONTRIBU-
8 TIONS.
9 “(a) GENERAL RULE.—In the case of a corporation
10 which—
11 “(1) establishes a plan that meets the requirq-
12 ments of section 4094,
13 *“(2) which does not elect for the taxable year to
14 have subparagraph (E) of section 46(a)}(2) (relating to
15 tax credit employee stock ownership plan percentage)
16 apply (determined without regard to any carryback or
17 carryover of excess credit), and
18 *(3) agrees, as a condition for the allowance of
19 the credit allowed by this subsection—
20 “(A) to make transfers of employer sécurities
21 to a tax credit employee stock ownership plan
22 maintained by the corporation having an aggre-
23 ‘gate value not more than 1 percent of the amount
24 of the aggregate participants’ compensation (as
25 defined in section 415(c)(3)) paid by the corpora-
26 tion during the taxable year, and

!

56-943 O - 80 - pt.1 - 9
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“(B; to make such transfers at the times pre-
- geribed in subsection (eX1), - )
there is allowed as a credit against the tax imposed by this
chapter for the taxable year, an amount equal to the amount
transferred to the plan for the taxable year.
“(b) LiMrraTioN BAsep ON Tax LiasiLiTY; CAR-

RYOVER OF ExcEss CREDIT.—

A T T N T S S P
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“(1) LiMrTATION.—The amount of the credit al-
lowed under subsection (a) for the taxable year shall
not exceed the liability of the taxpayer for tax under
this chapter for the taxable year.

“(2) CABRYOVER OF EXCESS CREDIT.—If the
amount of the credit determined under subsection (a)
for the taxable year exceeds the amount of the limita-
tion imposed by paragraph (1) for such taxable year
(Bereinafter in this paragraph referred to as the
‘unused credit year’), such excess shall be a credit car-
ryover to the taxable year following the unused credit
year, and, subject to the limitation imposed by para-
graph (1), shall be taken into account under subsection
(a) in such following taxable year.

(8) CERTAIN TAXES NOT CONSIDERED TAXES
IMPOSED BY THIS CHAPTER.—For purposes of this
section, any tax imposed for the taxable year by sec-

tion 56 (relating to minimum tax for tax preferences),
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section 531 (relating to accumulated earnings tax), sec-
tion 541 (relating to personal hoiding company tax), or
section 1378 (relating to tax on certain capital gains of
subchapter S corporations), and any additional tax im-
posed for the taxable year by section 1851(bX1) (relat-
ing to recoveries of foreign expropriation losses), shall
not be considered tax imposed by this chapter for such
year. '

“(¢) LimitaTiON WI1TH RESPECT TO CERTAIN COM-

10 pPANIES.—In the case of a regulated public utility, no credit

11
12
13
14
15
16
17
18
19
20
21
22
23
24

shall be allowed by subsection (a)—

“(1) if the taxpayer’s cost of service for rate-
making purposes or in its regulated books of account is
reduced by reason of any portion of the credit allow-
able by subsection (a) (determined without regard to
this subsection),

“(2) the base to which the taxpayer’s rate of
return for ratemaking purposes is applied, is reduced
by reason of any portion of the credit allowed by sub-
section (a) (determined without regard to this- subsec-
tion), or

“(3) any portion of the amount of the credit al-
lowable by subsection (a) (determined without regard to

this subsection) is treated for ratemaking purposes in
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any way other than as though it had been contributed

by the taxpayer’s common shareholders.
“(d) SPECIAL RULES.—

‘(1) TiMES FOR MAKING TRANSFERS.—The
transfers required under subsection .(a)(3) shall be
made— '

“(A) to the extent allocable to the credit al-
lowed under subsection (a) for the taxable year, or
allowed as a carryback to a preceding taxable
year, not later than 30 days after the due date
(including extensions) for filing the return for the
taxable year, or

“(B) to the extent allocable to that portion of
the credit allowable under subsection (a) which is
allowed as a carryover in a succeeding taxable
year, not later than 30 days after the due date
{including extensions) for filing the return for such
succeeding taxable year.

The Secretary may by regulations provide that trans-
fers may be made later than the times prescribed in
the preceding sentence whenever the amount of any
credit, carryover, or carryback for any taxable year ox-
ceeds the amount shown on the return for the taxable

year.
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“(2) CERTAIN CONTRIBUTIONS OF CASH TREAT-
ED A8 CONTRIBUTIONS OF EMPLOYER SECURITIES.—
For purposes of this section, a transfer of cash shall be
treated as a transfer of employer securities if the cash
is, under the employee stock ownership plan, used
within 30 days to purchase employer securities.

“(3) DISALLOWANCE OF DEDUCTION.—No de-
duction shall be allowed under section 162, 212, or
404 for amounts required to be transferred to a tax
credit employee stock ownership plan under this sec-
tion.

“(4) CoMPENSATION.—For purposes of this sec-
tion—

“(A) the term ‘compensation’ means compen-
sation as defined in section 415(c)(3), and

“(B) a corporation shall not be treated as
failing to meet the requirements of section 409A
solely because it fails to meet the requirements of
subsection (b)(2) of such section.

“(5) VALUE.—The term ‘value’ means value as
defined in subparagraph () of section 48(n)(6).”.

(b) The tabic of sections for such subpart is amended by

28 inserting immediately before the item relating 'to section 45

24 the following new item:

“Bec. 44D. Employee stock ownership plan contributions.”.
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SEC. 4, DEDUCTIBILITY OF CERTAIN EMPLOYEE STOCK OWN.

"ERSHIP PLAN CONTRIBUTIONS, BEQUESTS, ETC.
(8) Section 404 of the Internal Revenue Code of 1954
(relating to deductions for employer contributions to qualified
employee benefit plans) is amended by adding at the end
thereof the following new subsection:
~ “(i) DIviDENDS PA1D DEDUCTION.—In addition to the
deducﬁons provided under subsection (a), there shall be al-
lowed as a deduction to an employer the amount of any divi-
dend paid by that employer during the taxable year with re-
spect to employer securities (as defined in section 409A()) or
with respect to qualifying employer securities (as defined in
section 4975(d)3)) if—
“(1) the employer securities or qualifying employ-
er securities were held on the record date for the divi-
dend by a tax credit employee stock ownership plan (as
defined in section 409A) or an employee stock owner-
ship plén (as defined in section 4975(eX7)), and
“(2) the dividend received by the plen is distribut-
ed, not later than 60 days after the close of the plan
year in which it is received, to the employees partici-
pating in the plan, in accordance with the plan
provisions.”.
{(b) BEQUESTS; CHARITABLE CONTRIBUTIONS, ETC.—
Section 409A of the Internal Revenue Code of 1954 (relating
to tax credit employee stock ownership plans) is amended by
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redesignating subsection (n) thereof as subsection (o) and in-
serting after subsection (m) a new subsection to read as
follows:

“(n) CERTAIN TRANSFERS TREATED A8 CHARITABLE
ConTrIBUTIONS.—For purposes of sections 170(b)(1),
642(c), 2055(a) and 2522, a contribution, bequest, or similar
transfer of employer securities or qualifying employer securi-
ties to & tax credit employee stock ownership plan (as defined
in subsection (a)) or ar'l employee stock ownership plan (as
defined in section 4975(eX7)) shall be deemed a charitable
contributioz to an organization described in section
170X 1XANvi), if—

“(A) such contribution, bequest, or transfer is al-
located, pursuant to the terms of such plan, to the em-
ployees participating under the plan in a manner con-
sistent with section 401(a)(4);

“(B) no part of such contribution, bequest, or
transfer is allocated under the plan for the benefit of
the taxpayer (or decedent), or any person related to
the taxpayer (or decedent) under the provisions of sec-
tion 267(b), or any 6ther person who owns more than
25 percent in value of any class of outstanding employ-
er securities (as defined in subsection (I)) or qualifying
employer securities (as defined in section 4975(eX8))

under the provisions of section 318(a); and
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“(0) such contribution, bequest, or transfer is
made only pursuant to the provisions of such tax
credit employee stock ownership plan ;)r such em-

ployee stock ownership plan.”.
SEC. 5. EXCEPTION FROM SECTION 415 LIMITATIONS FOR EX.

TRAORDINARY FORFEITURE ALLOCATIONS.

Section 415(cX6) of the Internal Revenue Code of 1954
(relating to annual addition) is amended by adding at the end

W @ 3 D O B W DD
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thereof the following new subparagraph:

“(C) In determining the limitation imposed
by this section, if an employer maintains an em-
ployee stock ownership plan (as described in sec-
tion 4975(e)(7)) which receives a loan or extension
of credit for the acquisition of qualifying employer
securities (as defined in section 4975(e)8)) pursu-
ant to the ‘prohibited transaction’ exemption set
forth in section 4975(dX3), extraordinary forfeit-
ures (as determined under regulations prescribed
by the Secretary) shall not be taken into account
if, when combined with employer contributions
necessary to permit the plan to amortize any loan
or extension of credit received for purposes of ac-
quiring qualifying employer securities, they would
cause the limitations set forth in subparagraph (1) .
to be exceeded.”.

’
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SEC. 6. LIMITATION ON STOCK DlS’l‘R!BU’l’lONS.

(a) Subparagraph (1) of section 409A(h) of the Internal
Revenue Code of 1954 (relating to right to demand employer
securities) is amended by inserting the words, “Except as
provided in subparagraph (3)" before the words ‘A plan”.

(b) Subsection 409A(h) of the Internal Revenue Code of
1954 (relating to the right to demand employer securities) is
amended by adding a new paragraph at the end thereof, to
read as follows:

.*(3) A plan established by an employer whose
charter or by laws restrict ownership of its employer
securities to actua} employees of the employer or to
trusts which are described in section 401(a) and which
require any former employee to resell any employer se-
curities upon termination of service with the employer

. will not be deemed to fail to satisfy this section if it
does not permit a terminated participant to exercise
the right set forth in subparagraph (1).”.

SEC. 7. VOTING RIGHTS.

Subsection (a) of section 401 of the Internal Revenue
Code of 1954 (relating to requirements for qualification) is
amended by striking out paragraph (22).

SEC. 8. CASH DISTRIBUTION OPTION AND PUTAOPTION FOR

‘ STOCK BONUS PLANS.

Section 401(a) of the Internal Revenue Code of 1954

(relating to qualification requirements for employee benefit
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1 plans) is amended by inserting immediately after paragraph
2 (21) the following new paragraph:
'8 “(22) A stock bonus plan will not be deemed to
4 have failed to satisfy the requirements of this section
5 merely because it complies with the provisions set
6 forth in section 409A(h).”.

7 SEC. 9. AVAILABILITY OF ADDITIONAL PERCENTAGE FOR
8 ) TAX CRED!T( EMPLOYEE STOCK OWNERSHIP
9 PLAN.

10 Paragraph (9) of section 46(f) of the Internal Revenue
11 Code of 1954 (relating to special rule for additional credit) is
12 amended to read as follows:

13 “(9) SPECIAL RULE FOR ADDITIONAL CREDIT.—
14 If the taxpayer makes an election under subparagraph
15 - (E) of subsection (a}2), for a taxable year beginning
18 after December 31, 1975, then, notwithstanding the
17 prior paragraphs of this subsection, an amount of credit
18 shall be allowed by section 38 which shall equal the
19 ESOP percentage determined under subparagraph (E)
20 of subsection (a){(2) unless—

21 | “(A) the taxpayer’s cost of service for rate-
22 making purposes or in its regulated books of ac-
28 count is reduced by reason of any portion of such
24 . credit which results from the transfer of employer

25 securities or cash to an employee stock” ownership
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i plan which meets the requirements of section
2 408A;
s *(B) the base to which the taxpayer's rate of
4 return for ratemaking purposes is applied is re-
b duced by reason of any portion of such credit
8 which results from s transfer desoribed in subpar-
7 agraph (A) w' such cmployes stock ownership
8 plan: or
9 “(C) any portion of the amount of such credit
10 which results from a transfer described in subpar-
1 agraph (A) to such employec stock ownership plan
12 is treated for ratemaking purposes in any way
13 other than us though it had been contributed by
14 - the taxpayer's common shareholders.”,

SEC. 10. SPRCIAL LIMITATION FOR EMPLOYRR STOCK OWN.

-
i ]

&

PRSHIP PLANS.
15 Subparagraph (A) of section $15(cX6) of the Internal
18 Revenue Code of 1954 (relating to special limitations on allo-
19 cstions to participsnts’ accounts under emplovee stock own-
20 ership plans) is smended 10 read as followr:

21 “(6) SPECIAL LIMITATION, FOR EMPLOYER
22 ATUCK OWNERSHIP PLAN, —

23 “(A) In the case of an employee stock oun-
24 ership plan - (ss deflined in subparagraph (B)),

25 under which no more than one-third of the em-
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ployer contributions for & year are allocated to the

—
-

2 group of employees consisting of officers, share-
3 holders owning more than 10 percent of the em-
4 ployer's stock (determined under subparagraph
5 (BXiv)), or employees described in subparagraph
] (BXiii), the amount describsd in paragraph
7 (cH1XA) (as adjusted for such year pursusnt to
8 subsection (dX1)) for a year with respect to any
9 participant shall be equal to the sum of (i) the
10 amount described in paragraph (cX1XA) (as so ad-
justed) determined without regard to this para-
12 graph and (ii) the lesser of the amount determined
13 under clause (i) or the amount of employer securi-
14 ties allocated to a participant’s account under the
15 employee stock ownership plan.”.
16 SEC. 11. CREDIT FOR THE ESTABLISHMENT OF EMPLOYEE
17 STOCK OWNERSHIP PLANS BY SMALL
18 EMPLOYERS.

19 (s) IN GENERAL.—Subpart A of part 1V of subchapter
20 A of chapter 1 of the Internal Bevenue Code of 1954 (relat-
21 ing to credits allowed) is amended by inserting immediately
22 before section 45 the following new section:
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“SEC. 44E. ESTABLISHMENT OF NEW EMPLOYEE STOCK OWN.

ERSHIP PLAN BY SMALL BUSINESS EMPLOYER.

“(a) GENERAL RULE.—In the case of a small business

employer who establishes an employee stock ownership plan,

there is allowed as a credit against the tax imposed by this

chapter for the taxable year an amount equal to the lesser
of—

“(1) the actual cost of establishing the plan, or

“(2) $5,000.

“(b) DEFINITIONS; SPECIAL RULES.—For purposes of
this section—

(1) EMPLOYEE STOCK OWNERSHIP PLAN.—The
term ‘employee stock ownership plan’ means a plan
described in section 4975(eX7).

“(é) SMALL BUSINESS EMPLOYER.—The term
‘small business employer’ means an employer (within
the meaning of section 404) which during the taxable
year immediately preceding the taxable year in which
the credit allowable under subsection (a) is first
claimed, had a monthly average of not more than 100
employees.

“(c) CLERICAL AMENDMENT.—The table of sections
for such subpart is amended by inserting immediately before
the item relating to section 45 the following new item:

“Sec. 44E. Establishment of new employee stock ownership plan by small business
employer."".
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SEC. 12. RETIREMENT SAVINGS BY TAX CREDH'EMI{IDYEB

. STOCK OWNERSHIP PLAN PARTICIPANTS.
(2) AMENDMENT OF SECTION 219.—Paragraph (4) of
gection 219(c) of such Code (relating to participation in gov-

(1) by inserting ‘‘; PARTICIPATION IN CERTAIN
TAX CREDIT EMPLOYEE BTOCK OWNERSHIP PLANS"

1
2
8
4
5 ernmental plans by certain individuals) is amended—
” 6
7
8 after “INDIVIDUALS” in the caption of such paragraph,
9

and

10 (2) by adding at the end thereof the following sub-

11 paragraph:

12 “(C) CERTAIN TAX CREDIT EMPLOYEE
18 STOCK OWNERSHIP PLANS.—A participant in a

14 tax credit employee stock ownmership plan de-

156 " scribed in section 409A is not considered to be an

16 active participant in a plan described in subsection

17 (b)(2) solely because of his participation in the tax

18 credit employee stock ownership plan."._

19 (b) AMENDMENT OF SECTION 220.—Paragraph (5) of
20 section 220(c) of such Code (relating to participation in gov-

21 ernment plans by certain individuals) is amended—

22 (1) by inserting ‘‘; PARTICIPATION IN CERTAIN
23 TAX CREDIT EMPLOYEE STOCK OWNERSHIP PLANS'
24 after “INDIVIDUALS” in the caption of such paragraph,

Y and
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(2) by adding at the end thereof the following new
sentence: “A participant in a tax credit employee stock
ownership plan which meets thefequirements of sec-
tion 409A is not considered to be an active participant
in a plan described in subsection (bX3) solely because
of his \participation in the tax credit employee stock
ownership plan.”.

SEC. 13. MAKING OF QUALIFIED MATCHING EMPLOYEE CON.
TRIBUTIONS TO TAX CREDIT EMPLOYEE STOCK
OWNERSHIP PLANS,

(a) IN GENEBAL.—Subsection (n) of section 48 of the
Internal Revenue Code of 1954 (relating to credits allowed)
is amended— .

(1) by redesignating subparagraphs (C) and (D) of
paragraph (1) as subparagraphs (D) and (E), respec-
tively, and by inserting after subparagraph (B) the fol-
lowing new subparagraph:

“(d) EMPLOYER CONTRIBUTION OF QUALI-

FIED MATCHING EMPLOYEE CONTRIBUTIONS,—

An employer which contributes to the tax credit

employee stock ownership plan the qualified

matching employee contributions (required by sub-
paragraph (B)) on behalf of its employees, will be
eligible to receive the matching tax credit
employee stock ownmership plan percentage, pro-
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vided that ali amounts transferred to the plan pur-
suant to subparagraph (B) are allocated in accord-
ance with the provisions of section 409A(b).”, and
(2) by striking out “No deduction” in paragraph

(5) and inserting in lieu thereof the following: “Except

as provided in section 404(j), no deduction”.

(b) ALLOwWANCE OF DEDUCTION.—Section 404 is
amended by adding at the end thereof the following new sub-
section:

“() UnLmMITED DEDUCTION OF CONTRIBUTIONS TO
Tax CrEpIT EMPLOYEE STOCK OWNERSHIP PLAN FOB
WaicH CREDIT 18 ALLOWED.—An employer which makes
the contribution to a tax credit employee stock ownership
plan set forth in section 48(n}1XC) shall be eligii)le for the
deductions provided by this section without regﬁd to the
limitations imposed by subsection (a).”.

SEC. 14. SPECIAL fROVISIONS FOR SMALL DISTRIBUTIONS
FROM TAX CREDIT EMPLOYEE STOCK OWNER-
SHIP PLANS.

Section 402(a) of the Internal Revenue Code of 1954
(relating to taxability of a beneficiary of an employees’ trust)
is amended—

(1) by striking out ““(2) and (4)” in paragraph (1)
and inserting in lieu thereof “(2), (4) and (8)”’, and
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1 (2) by adding at the end thereof the following new
2 paragraph:

3 “(8) SPECIAL RULE FOR DISTRIBUTION OF EM-
4 PLOYER SECURITIES FROM TAX CREDIT EMPLOYEE
5 STOCK. OWNERSHIP PLAN.—

6 “(A) GENERAL RULE.—If—

1 “(i) a lump-sum distribution consisting
8 of employer securities (as described in sec-
9 tion 409A(1)) is made to a participant (or
10 beneficiary) from a qualified trust which is
11 part of a tax credit employee stock owner-
12 ship plan (as described in section 409A), and
18 “(ii) the participant was covered under
14 the plan for at least three plan years,

15 then such distribution shall not be includable in
16 gross income until the participant (or beneficiary)
17 sells the employer securities.

18 “(B) LIMITATION ON AMOUNT.—The total
19 amount of any such distribution which may be ex-
20 cluded from gross income shall not exceed
21 $5,000.
22 ‘(C) TAXABILITY OF UNREALIZED APPRE-
23 CIATION ON EMPLOYER SECURITIES.—Any un-
24 realized appreciation on such employer securities
25 will be taxable to the participant (or beneficiary)

$6-943 0 - 80 - pt.1 - 10
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1 at the time the employer securitios are sold and
2 shall be treated as long-term capital gain (as de-

3 fined in section 1222(3)).”.

4 SEC. 15. USE OF NONVO’I‘I&G STOCK IN EMPLOYEE STOCK

5 OWNERSHIP PLANS.

6 Section 409A(1) of the Internal Revenue Code of 1954

7 (relating to the use of voting rights) is amended by adding the

8 following new paragraph:

9 “(5) USE OF NONVOTING EMPLOYER SECUBI-
10 TIES.—If an employer has a class of nonvoting stock
11 outstanding and the plan acquires such stock from a
12 shareholder who has held such stock for a period of at
13 least 24 months (or if the shareholder acquired such
14 stock from another individual (other than the employ-
15 er), the shareholder and such other individual together
16 . held such shares of stock for 24 months) such shares of
17 stock shall have the same voting rights in the plan as
18 they had in the hands of such shareholder.”.

19 SEC. 16. VALUATION OF EMPLOYEE SECURITIES IN TAX
20 CREDIT EMPLOYEE STOCK OWNERSHIP PLANS.

21 Section 48(n}6XB)(i) of the Internal Revenue Code of
22 1954 (relating to requirements for allowance of tax credit
23 employee stock ownership plan percentage) is amended to
24 read as follows:
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“() in the case of securities listed on a
national exchange, the average of closing
prices of such securities for the 20 consecu-

tive trading days immediately preceding the

1

2

3

4

5 date of contribution to the plan, or”.
6 SEC. 17. SPECIAL REQUIREMENTS FOR QUALIFIED PLANS.

7 {a) LIMITATIONS ON DEDUCTIONS.—Section 404(a) of
8 the Internal Revenue Code of 1954 (relating to limitations on
9 deductions for employer contributions to qualified plans) is

10 hereby amended—

11 (1) by adding at the end of paragraph (3XA) the
12 following new sentence: ‘‘However, if the contributions
13 are made to one or more stock bonus plans and to one

14 or more profit-sharing plans, the limitations set forth in
15 paragraph (7) shall be applicable.”;

16 (2) by smkmg out “‘paragraphs (1) and (3), or (2)
17 and (), or (1), (2) and (3),” in parsgraph (7) and in-
18 serting in lieu thereof the following: ‘‘paragraphs (1)
19 and (8), or (2) and (3), or (1), (2), and (8), or a combi-
20 nation of one or more stock bonus plans and one or
21 more profit-sharing plans under paragraph (3),"”.

22 (b) QUALIFICATIONS.—Section 401(d) of the Internal
28 Revenue Code of 1954 (relating to requirements for qualifica-

24 tion of trusts and plans benefiting owner-employees) is
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1 amended by adding immediately after paragraph (11) the fol-

2 lowing new paragraph:

3 “(12) Notwithstanding paragraph (1), if—

4 “(A) an employer which previously main-

5 tained a trust described in paragraph (1) incorpo-

6 rates through a transaction described in section

7 351, _

8 “(B) after incorporation, the employer adopts

9 a trust which satisfies the requirements of subsec-

10 tions (a) and 4

11 *“(C) the assets of the trust described in para-

12 graph (1) are transferred to the trust established

13 by the employer following its incorporation in a.
14 transaction which satisfies the requirements of

15 subsection (a)}(12),

16 then the trust will be deemed to satisfy this section if

17 the trustee administering its assets following the trans-
18 fer to the new trust is any person who is permitted to
19 serve as trustee of a trust described in section

20 * 401(a).”.

21 SEC. 18. FLEXIBLE BENEFITS,

22 () CAFETERIA PLAN.—Section 125(d) of the Internal
23 Revenue Code of 1954 (relating to cafeteria plans) is amend-
24 ed to read as follows:
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““d) CAFETEBIA PLAN DEFINED.--For purposes of

this section—

“(1) IN GENERAL.—The term ‘cafeteria plan’
means & plan under which—
““(A) all participants are emplbyges, and
~ “{B) the participants may choose among two
or more benefits, )a.t least one of which is cash,
property, or another currently taxable benefit.

“(2) DEFERRED COMPENSATION PLANS EX-
oLUDED.—The term ‘cafeteria plan’ does not include
any plan which provides for deferred compensation
other than that pmﬁded pursuant to & qualified cash or
deferred arrangement (as defined in section
401(kX2)).”.

(b) CasH OB DEFERRED ARRANGEMENTS.—Section

401(k) of the Internal Revenue Code of 1954 (relating to

cash or deferred arrangements) is amended—

(1) By striking out “or to the employee directly in
cash,” in paragraph (2{A) and inserting in lieu thereof
“make payments to the employee directly in cash, or
provide other benefits under a cafeteria plan (as defined
in section 125(d)),”; and

(2) by adding at the end of paragraph (2) the fol-

lowing new sentence:



—t

[ - - T T X T S Uy

© ® A ot e W N

144

24

“A qualified cash or deferred arrangement shall not include

any arrangement involving the election of alternative benefits

unless at least one of such benefits is cash, property, or an-

other currently taxable benefit.”.

SEC. 19. TECHNICAL CORRECTIONS TO THE REVENUE ACT OF
1978.

(a)}(1) The title of section 408A of the Internal Revenue
Code of 1954 (relating to qualification requirements for tax
credit employee stock 6wnership plans) is amended by strik-
ing out “ESOPS” and inserting in lieu thereof “TAX
CREDIT EMPLOYEE STOCK OWNERSHIP PLANS.”.

_(2) Section 409A is amended—

(A) by striking out “ESOP” each place it appears
and inserting in lieu thereof “tax credit employee stock
ownership plan,”, '

(B) by striking the last sentence in subsection (d)
and inserting in lieu thereof “To the extent provided in
the plan, the preceding sentence shall not apply in the
case of separation from service, death, disability, or as
provided in regulations prescribed by the Secretary
with respect to current distributions of income on em-
ployer securities.”,

(C) by inserting “or qualifying employer securi-
ties” after “employer securities’ each place it appears

in subsection (h),
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(D) by inserting “(or another party as suthorized A
by regulations as the Secretary may prescribe)”’ after
“has a right to require that the employer’ in subpara-
graph (h{1XB),

(E) by inserting “‘or of section 4975(e)7)” after
“the requirements of this section” in subparagraph
(hX2), .

(F) by inserting “(or allocated to a participant’s
account in connection with matched employer and em-
ployee contributions)”’ after ‘‘under subsection (b)”’ in
subsection (d),

(@) by iqserting ‘“common”’ before “stock” in sub-
paragraph (IN2XB),

(H) by striking out ‘“Noncallable”’ and by striking

- out “preferred,” and inserting ‘‘Preferred,” in subpara-

graph (IX3), and

(D by striking out “‘paragraph (1)’ each place it
appears in subparagraph (IX3) and inserting in lieu
thereof “‘paragraphs (1) and (2)”’, and

(J) by amending subsection () fo read as follows:

*(m) NONERECOGNITION OF GAIN o8 Loss oN CONTRI-

22 BUTION OF EMPLOYER SECUBITIES TO Tax CrEpIT EM-

23 PLOYEE ST00K OWNERSHIP PLAN.—No gain or loss shall

24 Dbe recognized to the taxpayer with respect to the transfer of

25 employer securities to a tax credit employee stock ownership
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plan maintained by the taxpayer to the extent that such
transfer is réquired under subparagraph (A) or (B) of section
48(n)(1).”.

(b) Section 48 of the Internal Revenue Code of 1954
(relating to requirements for the tax credits applicable to tax
credit employee stock ownership plan) is amended by striking
out “ESOP” each place it appears in subsections (n) and (o)
and inserting in lieu thereof “‘tax credit employee stock own-
ership plan”.

(c) Section 6699 of the Internal Revﬁnue Code of 1954
(relating to assessable penalties) is amended by striking out
“ESOP” each place it appears and inserting in lieu thereof
“tax credit employee stock ownership plan”,

{d) Section 56 of the Internal Revenue Code of 1954
(relating to the imposition of the minimum tax on tax prefer-
ences) is amended by striking out “ESOP"” each place it ap-
pears in subsection (¢) and inserting in lieu thereof “tax
credit employee stock ownership plan”.

(e) Section 46 of the Internal Revenue Code of 1954
(relating to the additional credit for tax eredit employee stock
ownership plans) is amended—

(1) by striking out “ESOP” each place it appears

in subparagraphs (a}(2) and () and inserting in lieu .

thereof “tax credit employee stock ownership plan”,
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(2) by siriking out “subparagraph (B) of subsec-
tion (aN2)" each place it appears in subsection (fN9)
and inserting in lieu thereof ‘‘subparagraph (E) of sub-
section (a}2)"’, and

(3) by striking out ‘.'al.l employee stock ownership
plan which meets the requirements of section 301(d) of
the Tax Reduction Act of 1975” in subsection (f{OXA)
and inserting in lieu thereof “a tax credit employee
stock ownership plan which meets the reqﬁirements of
section 409A".
() Subsection (g) of section 141 of the Revenue Act of

12 1978 (relating to tax credit employee stock ownership plans)

18 is amended to read as follows:

14

“(g) ErrecTIVE DATES FOR TAXx CREDIT EMPLOYEE

15 StTock OWNERSHIP PLANS.—

18
17
18
19
20
21
22

23

24
25

(1) IN GENERAL.—Except as otherwise provided
in this subsection and subsection (h), the amendments
made by this section shall apply with respect to quali-
fied investment for taxable years beginning after De-
cember 81, 1978. A

“(2) ELECTION TO HAVE AMENDMENTS APPLY
DURING 1978.—At the election of the taxpayer, para-
graph (1) shall be applied by substituting ‘December
81, 1977 for ‘December 31, 1978°. An election under
the preceding sentence shall be made at such time and
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in such manner as the Secretary of the Treasury or his
delegate shall prescribe. Such an election, once made,
shall be irrevocable.

“(3) VOTING RIGHT PROVISIONS.—Section
409A(e) of the Internal Revenue Code of 1954 (as
added by' subsection (a)) shall apply to plans to which
section 409A of such Code applies, beginning with the
first day of such application. '

“(4) RIGHT TO DEMAND EMPLOYER SECURITIES,
ETC.—Paragraphs (1)(A) and (2) of section 409A(h) of
the Internal Revenue Code of 1954 (as added by sub-
section (a)) shall apply to distributions after December
31, 1978, made by a plan to which section 409A of
such Code applies.

“(5) ELECTION TO HAVE NEW PUT OPTION RULE
ArPLY.—The employer may elect to treat section
409A(hX1)(B) of the Internal Revenue Code of 1954
(as added by subsection (a)) as applying to employer
securities in a plan to which section 409A of such
Code applies which are attributable to qualified invest-
ment for taxable years beginning before January 1,
1979. .

“(6) SuBSECTION (f)(7).—The amendment made
by subsection ()(7) shall apply to years beginning after
December 31, 1978.
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1 “(7) RETROACTIVE APPLICATION OF AMEND-
2 MENT MADE BY SUBSECTION (d).—In determining the
3 regular tax deduction under section 56(c) of the Inter-
4 nal Revenue Code of 1954 for any taxable year begin-
5 ning before January 1, 1979, the amount of the credit
6 allowable under section 38 of such Code shall be deter-
7 mined without regard to section 46(a}(2}B) of such
8 Code (as in effect before the enactment of the Energy
9 Tax Act of 1978).
10 “(h) EFFECTIVE DATES FOR EMPLOYEE STOCK OWN-
11 ExsHip PLANS.—Paragraphs (5) and (6) of subsection (f)
12 shall apply—
13 “(1) insofar as they make the requirements of sub-
14.' sections (e) and (h)(1)(B) of section 409A of the Inter-
15 nal Revenue Code of 1954 applicable to section 4975
16 of such Code, to stock acquired after December 31,
17 1979, and
18 “(2) insofar as they make paragraphs (1XA) and
19 {2) of section 409A(h) of such Code applicable to such
20 section 4975, to distributions after December 31,
21 1979.”,

22 () Section 4975(d)(3) of the Internal Revenue Code of
23 1954 (relating to prohibited transactions exemptions) is
24 amended by striking out “leveraged”’.
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(h) The first sentence of paragraph (8) of section 4975(e)

of the Internal Revenue Code of 1954 (defining qualifying
employer security) is amended to read as follows: ““The term
‘qualifying employer security’ means any employer security

within the meaning of section 409A(1).”.

(i) Section 4975(e}7) of the Internal Revenue Code of

1954 (relating to employee stock ownership plans) is

amended—

(1) by striking out “leveraged’’ each time it ap-
pears, and

(2) by striking out the last sentence and inserting
in lieu thereof the following: “A plan adopted and
maintained by an employer which has a registratiom
type class of securities (as defined in section
409A(e)(4)) shall not be treated as an employee stock
ownership plan unless it meets the requirements of
:subsections (e) and (h) of section 409A. A plan adopted
and maintained by an employer which does not have a
registration-type class of securities will not be treated
as an employee stock ownership plan unless it meets
the requirements of subsection (h) of section 409A.”.

(i) Section 415(c)(6)(B)() of the Internal Revenue Code

23 of 1954 (relating to special limitations for employee stock

24 ownership plans) is amended to read as follows:
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“(i) the term ‘employee stock ownership

plan’ means an employee stock ownership
plan (within the meaning of section
4975(eX7)) or a tax oredit employee stock
-ownership plan (within the meaning of sec-
tion 4094),".

(k) Section 401(a) of the Internal Revenue Code of 1954
(relating to plan qualification requirements) is amended by
striking out “ESOP" in paragraph (21) and inserting in lieu
thereof “‘tax credit employee~ stock ownership plan”.

(1) Subparagraph (E) of section 46(aX2) is amended by
inserting “‘and ending on”’ before ‘“December 31, 1983 each
place it appears.

(2) Subparagraph (B) of section 48(n}2) is amended by
adding “and” at the end of clause (i), by striking out clause
(ii), and by redesignating clause (iii) as clause (ii).

(3) Paragraph (5) of section 48(0) is amended by insert-
ing “percentage” after “attributable to the matching tax
credit employee stock ownership plan”.

SEC. 20. EFFECTIVE DATES.

(a) IN GENERAL.—Except as provided in subsections
M), (o), an;i {d), the provisions of this Act are effective for
taxable years beginning after December 31, 1979.

(b) The provisions of sections 3 and 11 are effective for

taxable years beginning after December 31, 1980.
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1 (c) The provisions of section 18 are effective for taxable
2 years beginning after December 31, 1978.
38 (d) The provisions of section 19 are effective for taxable
4 years beginning after the dates specified therein.
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To amend the Bagloyee Retirement [ncome Security Act of 1974 for the purpose
o iacditating he investment by employee peasion benefit plans in qualifying
caployer real progerty.

IN THE SENATE OF THE UNITED STATES

OcToazs 3) (egislative day, OcTonan 13), 1979
Mr. MATsUNAGA introduced the lollowing bD; which was read twice and referred
joiatly by waanimous comset to the Commitiees on Finance and Labor and
Hzmeaa Resources

A BILL

To amend the Employee Retirement Income Security Act of
1974 for the purpose of facilitating the investment by em-

ployee pension benefit plans in qualifying employer real
property.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That the Employee Retirement Income Security Act of 1974
is amended—

(1) By striking out subclause (iii) of clause (A) of section
407(dX3) and inserting in lisu thereof the following: “(iii) a
money purchase plan which was in existence on the date of

G B e
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enactment of this Act and which on such date invested pri.
marily in qualifving employer securities or on such date in-
vested in qualifying employer real proporty.”.
(2) By striking out parsgraph (4) of section 407(d) and
inserting in lieu thereol the following:

“(4) The term ‘qualifying employer real prop-
erty’ means one or more parcels of employer real
property—

“(A) if, in the event a plan holds more than
one parcel of employer real property, s substantial
number of such parcels are dispersed geographi-
cally within or without a State;

“(B) if each parcel of real property and the
improvements thereon are suilable (or adsptable
without excessive cost) for more than one use; )

“(C) even if all of such real property is
leased to one lessee (which may be an employer,
or an affiliste of an employer);

“(D) if the scquisition and retention of such
property comply with the provisions of this part
(other than section 404(aX1XB) to the extent it
requires diversification, and sections 404(aXIXC), .
408, and subsection (a) of this section);
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“(E) if, in the event a plan holds only one

parcel of employer real property, such parcel is
subject to a lease—

“@) which prﬁvides that the lessee pays
all costs relating to such property, including
maintenance, utilities, taxes, and insurance;

*“(i) which provides that obligations for
principal and interest under any mortgage
with respect to the property and for liability
for tax under section 511 of the Internal
Revenue Code of 1954 are to be paid fully
from rents generated by such property, and
under which the amount of such rents is suf-
ficient to pay such obligations;

“(iii) which provides that lease rentals
are personally guaranteed by one or more

- persons described in section 3(14); and

“(iv) which provides that, in the event
of default, with respect to lease rentals the
trustee may, in its sole discretion, relet the
property or sell the property to any party,
including a party described in section 3(14);
“(F) i, in the event a plan holds only oae

parcel of employer real property—

80 - pt.1 - 11
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“(i) in the case of property which is ac-
quired by the blan without incurring acquisi-
tion indebtedness, the cost of such prope:ly
does not constitute more than 50 percent of
the current value of plan assets as of the
later of the date of acquisition or June 30,
1984;

“(ii) in the case of property which is ac-
quired by the plan with acquisition indebted-
ness, the cost of such property does not con-
stitute more than 50 percent of the current
value of plan assets as of the later of the
date of acquisition or June 30, 1984, and the
acquisition indebtedness does not constitute
more than 50 percent of the current value of
plan assets as of the later of the date of ac-
quisition or June 30, 1984, .

Q) if, in the event a plan holds only one
parcel of employer real property, the annual rate
of return on such property is at least as favorable
to the plan as the annual rate of return on such
property would be if such property was leased to
an unrelated party in an arm’s-length transaction;

“(H) if, in the event a plan holds only one
parcel of employer real property, legal title to
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such property is held by an independent profes-
sional trustee;

“M if, in the event a plan holds only one
parcel of employer real property, such property is
administered by an independent professional
trustee; and

“(J) if, in the event & plan holds only one
parcel of employer real property, such lease is ap-
proved by an iﬂdependent fiduciary which is unre-
lated to any party in interest and which has no
other interest (other than its interest as trustee or
nondiscretionary service provider) with respect to
the transaction which might affect its best
judgment.

Clause (iii) of subparagraph (E) shall not apply if the
employer maintaining the plan is a corporation and the
corporation is owned by more than fifteen shareholders
and no shareholder owns 10 percent or more of the
combined voting power of all classes of stock entitled
to vote or the total value of shares of all classes of
stock of such corporation. For purposes of subpara-
graph (@), the comparability of the return shall be de-
termined annually as of the last day of the plan year
by an independent, qualified appraiser.”.

These amendments shall take effect on the date of

26 enactment,
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Senator BENTSEN. This hearing will come to order.

As the chairman of this subcommittee, I will exercise my prerog-
atives and lobby a little bit first on my legislation.

This afternoon, the Private Pension Subcommittee of the Senate
Finance Committee begins hearings on several important pension
and related bills currently pending before the committee.

One of the objectives of these hearings is to further simplify
ERISA so as to expand private pension coverage but, at the same
time, protect the retirees against any possible loss of benefits.

One of the proposals under consideration, is S. 1089, the ERISA
Simplification Act of 1979, which I introduced in May 1979. This
bill has five major provisions. :

First, the bill would abolish the unnecessary PBGC filing re-
quirements. Presently, many pension plans must fill out a separate
form which is submitted when termination insurance premiums
are paid to the Labor Department’s pension benefits guarantee
corporation each year.

The filing requirement is in addition to the annual report, form
5500, which plans must file with IRS each year.

There is insufficient justification to require pension plans to file
two forms in Washington each year, one for the Labor Department
and one with IRS.

Under my bill, IRS would collect the insurance premium as ﬁrt
of form 5500 and the proceeds would be forwarded to PBGC. That
would be similar to the present IRS collection system utilized to
collect social security payroll taxes. About 85,000 pension plans
would be relieved of the annual PBGC filing requirement under
this proposal.

Second, the so-called summary annual report would be abolished
under this proposal under existing law. Every year, employers
must furnish each pension plan participant a summary annual
report which describes many characteristics of the pension plan.

Employees have claimed that that information is not useful.
Furthermore, it is costly for the employer to furnish this
information.

My bill would repeal the requirement to furnish summary
annual reports. However, in order to continue to make the infor-
mation available to pension plan participants, the legislation would
require the employer to simply post a notice at the workplace of
the employees and include the following information:

A brief description of the current financial status of the pension
plan, a copy of the latest summary plan description which other-
wise is required by ERISA, the identification of a company official
who can provide further information about the plan, and a state-
ment explaining the employee’s rights under the plan as otherwise
required by ERISA.

Thus, employers will be relieved of the cost of furnishing sum-
mary annual reports to every participant each year. There would
be a minimum cost to t the information at the workplace.

Third, taxpayers would specifically be given the option to file
pension forms at the same time as income tax returns.

I am going to summarize this, because I see two of my very
distinguished colleagues are here and we want to hear them.
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Fourth, the bill would direct IRS to prepare a bookkeeping guide
for pension plan sponsors to assist small businessmen in keeping
necessary pension records.

Fifth, the bill would give the Secretary of the Treasury the same
authority to bring a civil action to enforce minimum ERISA stand-
ards as the Secretary of Labor has under the present law.

We are very pleased to have two very distinguished Senators
here to testify, léenators who have been at the forefront in the
drafting and passage of ERISA and interested in private and public
pensions.

1 would like to call first on Senator Harrison A. Williams, Jr.,
U.S. Senator from New Jersey, my good friend, and then on Sena-
tor Javits of New Ycrk.

These two gentlemen have been in the forefront of this fight for
a long time and we appreciate their advice and their counsel and
the fact that they are, once again, expressing their interest by
testifying here today.

STATEMENT OF HON. HARRISON A. WILLIAMS, A U.S. SENATOR
FROM THE STATE OF NEW JERSEY

Senator WiLLiaMs. Thank you very much, Mr. Chairman.

On behalf of the Labor and Human Resources Committee, a
partner of this committee in the ERISA legislation, we certainly
appreciate this opportunity to appear and to talk to the subjects
that are common to both of our committees. I would like to speak
garticularly to S. 209, the ERISA Improvements Act, that Senator

avits and I introduced. It has been approved by the Labor and
Human Resources Committee, and is betore you now as well.
. ﬁmd I would like to have my statement included, if it could be, in
ull. :

Senator BENTSEN. It will be included in full in the record.

Senator WiLLiamMs. Mr. Chairman, 1 also request that S. 209 be
included in the hearing record, together with the committee print
“Summary and Analysis of Consideration.”

Senator BENTSEN. Absolutely. It will be. Certainly.

While we are talking to the reporter, I want my statement and
that of Senator Matsunaga in their entirety included.

[l'lélée] material referred to follows. Oral testimony is continued on
p. 182.
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I. Suxumary or THE By

The bill is divided into four titles, as follows:

I. General Amendments to ERISA.

II. Amendments to the Internal Revenue Code of 1954.

III. Special Master and Prototype Plans.

IV, Employee Benefits Commission. L

The bill is intended to achieve the following major objectives:

A. Strengthen and increase coverage of private sector retire-
ment income and welfare benefit arrangements; .

B. Provide greater assurance that employees and their families
will receive benefits from such arrangements;

C. Clarify and simplify the Federal laws under which employee
benefit plans operate and are regulated, and reduce paperwork
burdens of plan sponsors, administrators and service providers;

D. Adjust the applicability of certain Federal and state laws as
thg relate to plans which are subject to ERISA ; and

. Streamline the administration and enforcement of ERISA
and the Internal Revenue Code, insofar as it relates to employee
benefit plans which are subject to ERISA.

TITLE I-—GENERAL ERISA AMENDMENTS

The amendments in title I of S. 209 change many provisions of title
I of ERISA.

The ERISA declaration of policy is amended to state explicitly
Congress’ policy that private sector employee benefit plans are to be
encoura and fostered. Also, the definition of “pension plan” is
changed to give the Secretary of Labor explicit authority to treat
legitimate severance pay or sugplemental retirement income arrange-
ments as welfare plans rather than pension plans.

The reporting and disclosure rules are changed to provide an alter-
native method of document-distribution for multiemployer plans, to
eliminate the requirement that plans must annually furnish partici-
pants with summary annual reports, to provide greater flexibility for
the Secretary of Labor to grant variances and exceptions from the
statutory rules, to consolidate and simplify in one section the presently
scattered rules relating to participants’ status reports, and to clarify
the roles of accountants and actuaries who perform services for plans.

The minimum standards provisions of title I ere revised to make
clear that certain types of reciprocity arrangements between collec-
tively bargained plans are permissible. Other changes are made in the
participation, vesting, accrual, and funding rules, primarily in recog-
nition of the unique circumstances under which multiemployer plans
operate. The permissibility of reducing welfare plan disability pay-
ments due to Social Security disability payment increases and reduc-
ing of pension plan retirement payments due to workers’ compensa-
tion payments is clarified. Protection is provided for surviving spouses
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of deceased. participants who completed substantial service under a
plan before death, ERISA’s rule prohibiting assifnmentg or aliena-
tions of benefit rights is clarified to ensure that it will not be interpreted
to preclude a plan’s honoring certain Eroperty settlements, alimony or
child support orders of state courts, The elapsed time method of meas-
uring service for purposes of ERISA’s minimum standards, already
approved by Labor Department proposed ulations, is codified.

Kegarding ERISA’s fiduciary responsibility provisions, the rule
governing the extent to which an insurance company’s general account
shall be deemed to hold assets of & Flan which is signatory toa contract
or policy issued by the insurer is ¢ arified, as is the general cofiduciary
Fesponsibility rule as it relates to fiduciaries which conduct business
in corporate, partnership or association form, The rule governing re-
funds of contributions made to collectively bargained plans is relaxed
slightly. The prohibited transaction and related rules are changed in
three respects: the ERISA definition of “party in interest” is narrowed
to exclude persons who, as a practical matter, do not occupy positions
in which they can exert influence over a plan; a new statutory exemp-
tion is provided for transfers of assets between plans which have en-
tered into reciprocity arrangements; and the Secretary of Labor will
be required to report to the Congress and to the President respectin
those applications for administrative exemptions as to which fina
agency determinations have not been made expeditiously, _

In the areas of administration and enforcement, the bill requires
that one member of the Secretary of Labor’s ERISA Advisory Council
must be representative of smal employers and directs the Secretary
to study and report to the Congress on the feasibility and ramifications
of mandatory cost of living increases for pension pians, Also, rules are
established prohibiting misrepresentations to employees about plans
subject to ERISA and requiring employers to make periodic contribu.
tions to collectively bargained plans.

ERISA’s preemption rules are changed in severa] respects, Applica-
tion of the antifraud provisions of the federal securities law to the rela-
tionship between an employee and an ERISA plan (or officials of the

lan or plan sponsor) is nullified, and anplication of State securities
aws to an ERISA plan is preempted. Preemption will not apply to
certain State laws dealing with health care plans (although States will
preempted from specifying in insurance laws or regulations the
types of benefits, other than conversion rights, which must be made
avai'able in policies or contracts jssued by insurers to plans). Also, a
conforming change is made to foreclose arguments that ERISA pre-
empts state court orders dealing with property settlement, alimony, or
child support payments described in the new explicit exception to the
rule prohibiting assignments and alienations,

Numerous changes are made in ERISA’s enforcement and federal
court jurisdiction provisions to conform to substantive changes made
elsewhere in ERISA by the bill.

TITLE II—INTERNAL REVENUE CODE AMENDMENTS

Changes are made in provisions of the Internal Revenue Code of
1954 which are analogous to the ERISA title I provisions amended by
S. 209 and described above.
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In addition, four other amendments to the Code are made. The first
two (sections 201 and 202) deal with rollover or other favorable tax
treatment for Innp sum distributions made by tax-qualified plans. The
bill amends the aggregation of plan rules to provide that, as respects
multiemployer plans and plans for employees of orgunizations de-
seribed in e section 501(c) (3) or (5) (charitable, religious, etc.,
and labor, agricultural or horticultura] associations) all defined bene-
fit plans of an emploiver are to be treated as a single plan and all
defined contribution plans are to be treated as a single plan. Also, an
employee receiving a lump sum distribution from a multiemployer
plan after not working in service covered under the plan for a period
of six months would be eligible for rollover or other favorable tax
treatment, .

Section 208 of S. 209 amends the code to permit employees who are
active participants in most tax-qualified plans to claim a eduction for
certain contributions made to the plan in which they are participating
or to an Individual Retirement Account. The deduction is limited to
the lesser of $1,000 per year or 10 percent of annual compensation, and
rules are included to prohibit discrimination in favor of the highly
compensated. .

To stimulate the creation of more private sector glans, section 204
of the bill includes a limited tax credit for small emp oyers who estab-
lish or commence contributions to tax qualified plans. The credit is
designed to offset the initial costs of plan design and implementation.
Accordingly, the credit is a phased-down incentive of five years’ dura-
tion, based on a percentage of allowable deductions for contributions
made by the employer to the plan. In the year of the plan’s establish-
ment, the credit is hyve percent of allowable deductions. For each of the
second and third years after establishment, it is three percent. For each
of the next two years, it is one percent. The credit is not available for
the sixth and subsequent years after the plan’s establishment.

The staff of the Joint Committee on Taxation has estimated the
revenue costs of sections 201-204 of S. 209, as follows:

It is estimated that section 201 of the bill would reduce
budget receipts by less than $5 million annually.

It is estimated that section 202 of the bill would reduce
budget receipts by less than $5 million annually.

It is estimated that section 203 of the bill would reduce
budget receipts by $480 million in fiscal year 1980, by $1,025
million in fiscal year 1981, by $1,145 million in fiscal year
1982, and by $1,330 million in fiscal year 1984,

It is estimated that section 204 of the bill would reduce
budget receipts by $5 million in fiscal year 1980, by $25 mil-
lion in fiscal year 1981, by $50 million in fiscal year 1982, and
by $90 million in fiscal year 1984.!

TITLE ITII—SPECIAL MASTER AND PROTOTYPE PLANS

Under title III of the fiil_l, a “master sponsor,” such as a bank, in-
surer, mutual fund, or savings and loan association, would develop
one or more special master pension plans and would seek approval, at

t Btaff of the Joint Committee on Taxation “Descri; 5 . 3
8. 557" (Comm. Print 1979) (Herelnafter ‘“Jolnt Com'@tg %.J.‘{'-f.' 84, 8. 200 and
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the national office level, from the Secretary of Labor. The terms of
approval may be conditioned by the Secretary, and the Secretary of
the Treasury has an opportunity to add conditions related to ap-
plicable Internal Revenue Code g\mvisions. )

Once approval is obtained, the master sponsor makes the special
master plan available to employers, subject to any conditions stipu-
lated by the government. An adopting’ employer may establish and
implement the plan without further determinations by the govern-
ment. The master sponsor is the administrator and fiduciary of each
udopting employer’s plan, and the responsibilities of each adopting
employer under ERISA and complementary provisions of the tax
code are limited to complying with the terms of the plan, paying the
costs of funding the plan (as to which the present tax code deducti-
bility rules would apply), paying a servicing fee to the master sponsor,
and furnishing the master sponsor with timely and accurate work-
force data. Numerous safeguards are included to prevent abuse by
either adopting employers or master sponsors.

TITLE IV—EMPIOYEE BENEFITS COMMISSION

Title IV of S. 209 consolidates in a single agency, the new “Em-
ployee Benefits Commission,” the functions related to administration
and enforcement of ERISA and complementary tax code provisions
that are now scattered in three sel{::rate agencies: the Labor Depart-
ment, the Treasury’s Internal Revenue Service, and the Pension
Benefit Guaranty Corporation.

The Employee Benefits Commission is composed of five members}
including a chairman who is a special liaison for the Secretary o
Labor and a vice-chairman who is a special liaison for the Secretary
of the Treasury. All five members are Presidential appointments, sub-
ject to Senate confirmation, and serve six year, staggered terms. The
chairman and vice chairman are nominated by the President from lists
of candidates submitted, respectively, by the Secretary of Labor and
the Secretary of the Treasury. The other three members are nominated
by the President from a list of candidates submitted jointly by the two
secretaries,

In addition to administering and enforcing ERISA and comple-
mentary tax code provisions, the Commission is to formulate poficy
respecting federal laws which relats to employee benefit plans.

The Commission is an on-budget agency; however, the portion of
the Commission’s activities attributable to title IV of ERISA (plan
termination insurance) would continue to be financed by plan-paid
premiums.

The Commission will commence its work, and the transfers of func-
tion and staff identified by title IV of S. 209 shall be completed by,
the date which is two ¥ears after the enactment of S. 209, At that time,
subtitle A of title III of ERISA (jurisdiction, administration, and
enforcement) is repealed.
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OPENING STATEMENT OF SENATOR BENTSEN

This afternoon the Private Pension Subcommittee of the Senate Finance Commit-
tee begins hearings on several important pension and related bills currently pend-
ing before the Committee.

e of the objectives of these hearings is to help simplify ERISA so as to expand
private pension coverage but at the same time protect retirees against the loes of
earned benefits.

One of the proposals under consideration is S. 1089, the ERISA Simplification Act
of 1979, which I introduced on May 7, 1979.

My bill has five major provisions.

_ First, the bill would abolish the unnecessary PBGC filing requirement. Presently,
many pension plans must fill out a separate form which is submitted when termina-
tion insurance premiums are paid to the Labor Department’s Pension Benefit Guar-
anty Corporation (PBGC) each year. This PBGC filing requirement is in addition to
the annual report (form 5500) which plans must file with IRS each year. There is
insufficient justification to require pension plans to file two forms in Washington
each year, one with the Labor Department and one with IRS. Under my bill, IRS
would collect the insurance premium as part of the form 5500 and the proceeds
would then be forwarded to P! . This would be similar to the present IRS system
of collecting social security ‘Payroll taxes. About 85,000 pension plans would be
relieved of the annual PBGC filing requirement under this proy:oeal.

Second, the so-called summary annual report would be abolished under my pro-
posal. Under existing law, every year employers must furnish to each pension plan
participant a summary annual report (SAR) which describes many characteristics of
the pension plan. Employees have complained that this information is not useful.
Furthermore, it is costly for the employer to furnish this information annually. My
bill would repeal the requirement to furnish summary annual reports. However, in
order to continue to make information available to pension plan participants, the
legislation would require employers to simply post a notice at the workplace of the
employees which includes the following information:

A brief description of the current financial status of the pension plan;
E RAl Scxpy of the latest summary plan description which is otherwise required by

The identification of the company official who can provide further informa-
tion about the plan; and

A statement explaining employees’ rights under the plan as otherwise re-
quired by ERISA.

Thus, employers will be relieved of the cost of furnishing summary annual reports
to every participant every year. There should be mini cost to post the informa-
tion at the workplace.

Third, taxpayers would specifically be given the option to file pension forms at the
same time as income tax returns. Taxpayers should be encouraged to prepare
pension forms simultaneously with income tax forms. This will generally reduce the
overall burden and could reduce legal and accounting fees.

Fourth, the bill would direct IRS to prepare a bookkeeping guide for pension plan
sponsors to assist small businessmen in keeping necessa nsion records. Several
insurance companies use ‘‘recordkeeping kits” to ease ERISA compliance, particu-
larly for smaller firms. IRS currently publishes dozens of booklets to help taxpayers
comply with tax laws. IRS could easilﬁJ grepare a simple document, or series of
documents, to help firms comply with ERISA.

In addition, under this bill IRS would be directed to prepare a booklet summariz-
ing the rules regarding eligibility for individual retirement accounts. This would be
extremely helpful to millions of taxpayers interested in establishing IRA’s.

- Fifth, the bill would give the Secretary of the Treasury the same authority to
bring a civil action to enforce minimum ERISA standards as the Secretary of Labor
has under present law. The IRS power to “disqualify plans”—to remove tax-exer..pt
status—is not always the most effective method to enforce ERISA. Full equity
powers would provide much needed flexibility. Disqualification of a pension plan
results in a tax burden on plan participants. Clearly, we do not want to penalize
pension plan rtic‘ifants for a violation of ERISA committed by an employer, union
or pension plan administrator. It makes no sense to penalize innocent Earties.

ese five provisions would help reduce the costs of complying with ERISA
particularly for smaller firms.

Also under consideration this afternoon is S. 989 which I introduced to correct a
technical problem in section 402 of the Internal Revenue Code with respect to the
tax treatment of certain distributions of private pension benefits.
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Manr businesses have more than one retirement plan for their em‘)loyees. For
example, a company might have what is known as a “defined benefit plan” as well
as a so-called “money purchase plan.” Under existing tax law, an employee who
leaves a company and receives a pension distribution from one of the company
pension plans but not from the other plan is denied favorable tax treatment on the
money distributed. Favorable tax treatment is only allowed if the employee receives
a complete distribution from both pension plans. This is known as the “aggregation
rule.” (Favorable tax treatment in these cases includes income averaging as well as
tax-free roll-overs.)

Under S. 989, certain employees who participate in both a money purchase
pension plan and another pension plan of the same company but who receive a
distribution from only the money purchase plan would be allowed to rollover the
distribution into a individual retirement account or another retirement plan. This
would simply provide greater flexibility to many workers throughout the Nation.

Last year Congress enacted several technical tax amendments which I sponsored
to facilitate the use of Individual Retirement Accounts and prevent inequities to
many taxpayers. This bill is completely consistent with those changes.

At this point in the hearing record I would like to insert a copy of a statement by
American Airlines in support of S. 989

ESTIMATED REVENUE EFFECTS FOR BILLS RELATING TO DEFERRED COMPENSATION PLANS, PENSION
PLANS AND EMPLOYEE STOCK OWNERSHIP PLAN 1

(s milfons of dolars)

Calendar year abiities
1980 1981 1982 1983 1984 198§

Description of bis

S. 511 (Senator Matsunaga): Treatment of unfunded deferred

compensation pians mainlained by Lax-exempt organizations.. (*) * (*) () (®) *)
§. 989 (Senator Bentsen): Roliover of distribution from 2
i (" (%) () (?) ) ?)

money purchase peasion plan .
S. 1089 (Senator Bentsen): ERISA Simplification Act of 1979
S. 1090 and S. 1091 (Semator Talmadge, Bentsen and
Boren): Church plans permitted to continue after 1982 to
mvide benefits for employees of church-related organiza-

S. 1092 (Senators Taimadge, Bentsen and Boren): Changes

in rules governing lax-sheitered annuities for ministers and

l2y empioyees of churches () (%) () () *) (*
§. 1958 (Senator Malsunaga): Investment by money pur-
(*) *) () {*) *) *)

chase pension plan in employer real property ........................
S. 1240 (Senators Long and Gravel): Employee Stock Owner-
ship improvements Act of 1979: &

Sec. 2. TRASOP investment credit made permanent (®) —864 —1065
Sec. 3. TRASOP wage based credit 1,288 —195% 2781 —4320 —i280
Sec. 4. Charitable deductions for certain bequests and
dwvidends ceesne - (") (") (") (") (") ()
Sec. 5. Change fimitations for extraordinary forfeiture
aliocations ) (" (*) (*) (%) ()
Sec. 9. Utikty flowthrough amendment...........ceeis (%) (®) (*) (*) (%) (*)
Sec. 11. Tax credit for establishing a TRASOP... . (%) (3) {(3) %) (3) ()
Sec. 12. Alow TRASOP parlicipants lo have IRA's............ -6 ~10 -12 -4 ~16 ~18
Sec. 13. Allow employer o pick up employee’s contriby-
tion -19 —-38 -5 -8 120 176
Sec. 14. Tax deferral for TRASOP distributions ................. 3} (%) () ®) (* (*)
Sec. 17. Special requirements for qualified plans ............ —20 -8 -2 -3 -3 ~40
Sec. 18. Flexible benelits () (®) () (*) (*) ()
Total S. 1240 —45 —135 2050 2908 -5362 -5519

1 For Heard :wm&mthmhmummmmwrmwmmox.tws.ms‘
ty rom the fimitations placed on the amoun! of atiowable income deferral,
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INTRODUCTION

The bills discussed in this pamphlet, S. 511, S. 989, S. 1088, S. 1090,
S. 1091, S. 1092, S. 1058, and S. 1240, have been scheduled for a hear-
ing on December 4-5, 1979, by the Subcommittee on Private Pension
Plans and Employee Fringe Benefits of the Senate Committee on
Finance. The bills relate to deferred compensation plans, pension
plans, and employee stock ownership plans. (In addition, the earinﬁ
will cover the provisions of S. 209, other than sections 201-205, whic
were covered in a prior subcommittee hearing. S. 209 (the ERISA Im-
provements Act of 1979) has been approved by the Committee on Labor
and Humian Resources; and that committee has prepared a summary
and description of the provisions of that bill.)

In connection with this hearing, the staff of the Joint Committee on
Taxation has prepared a description of the bills (other than S. 209).
The first part of the pamphlet is a summary of the bills. This is
followed by a more detailed description of each bill, indicating the
present law treatment, an explanation of what changes each bill wonld
mrake, and its effective date. (The estimated revenue effects of the bills
will be supplied to the Subcommittee prior to the December 4 hearing.)

(A previous hearing was held on various pension-related tax bills
by the Subcommittee on Private Pension Plans and Employee Fringe
Benefits on April 8, 1979; on S. 75, S. 94, secs. 201-205 of S. 209, and
S. 557. These bills related to deductions for individual retirement
savings and the treatment of tax-qualified employee plans.)
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I. SUMMARY
A. DEFERRED COMPENSATION PLANS
S. 511—Senator Matsunaga

Treatment of Unfunded Deferred Compensation Plans
Maintained by Tax-Exempt Organizations

The bill would treat unfunded deferred compensation plans of tax-
exempt organizations under the rules presently applicable to unfunded
deferred compensation plans maintained by State and local govern-

ments.
B. PENSION PLANS
1. S. 989—Senator Bentsen

Rollover of Distribution From a Money Purchase Pension Plan

The bill would permit the tax-free rollover of & total distribution
from a mone{ é)urchase pension plan whether or not the recipient also
receives total distributions from defined benefit plans maintained by
the employer.

2. S. 1089—Senator Bentsen

ERISA Simplification Act of 1979

The bill would reduce paperwork under ERISA by (léoproviding
that premiums payable to the Pension Benefit Guaranty Corporation
PBGC) will be collected by the Internal Revenue Service and that
e report f‘)resently sent to the PBGC with the premiums will be
me with a report presently filed with the IRS, and (2) eliminat-
ing the requirement that a summary annual report be furnished to
employees and beneficiaries. Also, the bill would authorize the Secre-
tary of the Treasury to bring a civil action to enforce compliance with
the requirements imposed by the Internal Revenue Code on tax-quali--
fied plans. Additionally, the bill would require the Treasury and Labor
Deé.‘artments to prepare a booklet relating to recordkeeping systems
under ERISA and would require the Treasury to publish a booklet
relating to individual retirement accounts.

3. S. 1090 and S. 1091—Senators Talmadge, Bentsen, and Boren

Church Plans Permitted to Continve After 1982 to Provide Bene-
fits for Employees of Organizations Controlled by or Associated
With Churches ‘

Under present law, the church plan rules (including exemption
from post-ERISA tax-qualification standards) are applicable with
respect to coverage of employees of a church-related agency only for
plans in existence on January 1, 1974, and only until January 1, 1983.
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The bill would apply the church plan rules regarding coverage of
employees of church-related agencies to plans not yet in existence on
January 1, 1974, and would remove the December 31, 1982, expiration
date for the rules.

4. S. 1092—Senators Talmadge, Bentsen, and Boren

Changes in Rules Governing Tax-Sheltered Annuities for
Ministers and Lay Employees of Churches

Under present law, certain employees covered by tax-sheltered an-
nuities are permitted special elections to increase employer payments
to the annuities. The bill would extend to church employees the same
limits on excludible employer payments for tax-sheltered annuities
applicable under present law to teachers and certain other employees.
Also, the bill would allow church employees to include service with all
affiliated churches, ete. of the same religious denomination in deter-
mining the limitation on excludible employer payments for a tax-
sheltered annuity.

5. S. 1958—Senator Matsunaga

Investment by Money Purchase Pension Plan in Employer
Real Property

Under present law, a money purchase pension plan not in existence
on September 2, 1974, may not invest more than 10 percent of its
assets in qualifying employer real property. The bill would remove
this limitation and would expand the definition of qualifying employer
real property.

C. EMPLOYEE STOCK OWNERSHIP PLANS
S. 1240—Senators Long and Gravel

Employee Stock Ownership Improvements Act of 1979

The bill would make numerous changes to the rules governi
TRASOPs and ESOPs and other qualified plans. The bill includes
provisions which would :

(1) Makethe TRASOP permanent ;

(2) Allow a corporation a tax credit based on wages for con-
‘tributions to a TRASOP as an alternative to an additional
amount of investment tax credit;

(3) Allow a deduction for certain contributions to a TRASOP
or an ESOP by persons other than the employer;

(4) Allow the allocation of extraordinary forfeitures to a par-
ticipant’s account under an ESOP;

(5) Delete the rule of present law which would, after Decem-
ber 31, 1979, require certain defined contribution plans to pass
through to participants the voting rights on closely held stock
allocated to participants accounts;

(8) Allow stock bonus plans to distribute cash subject to the
employee’s right to receive stock; and

(7) Give certain small business employers a credit of up to
$3,000 for the cost of establishing an ESOP.
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II. DESCRIPTION OF BILLS
A. DEFERRED COMPENSATION PLANS
S. 511—Senator Matsunaga

Treatment of Unfunded Deferred Compensation Plans
Maintained by Tax-Exempt Organizations

Present law

On February 38, 1978, the Internal Revenue Service published pro-
posed regulations which provided generally that, if under an unfunded
plan or arrangement (other than a tax-qualified plan), payment of an
amount of a taxpayer’s fixed, basic, or regular compensation is de-
ferred at the taxgayer’s individual election to a taxable year later
than that in which the amount would have been payable but for the
election, the deferred amount will be treated as received in the earlier
taxable year. These proposed regulations would have applied to plans
maintained by private businesses, State and local governments, and
tax-exempt organizations. However, the Revenue Act of 1978 pro-
vided that (1) benefits under unfunded deferred compensation plans
maintained by private businesses are to be taxed under the law in
existence before the publication of the proposed regulations, and (2)
snbject to certain limitations, benefits under Staté and local govern-
mental (and rural electric cooperative) unfunded deferred compensa-
tion plans meeting certain standards are not to be taxed currently. The
1978 Act contained no provision regarding unfunded deferred com-
pensation plans maintained by tax-exempt organizations (other than
rural electric cooperatives).

Explanation of the bill

The bill would provide that, subject to certain limitations, an amount
deferred under an eligible unfunded deferred compensation plan
maintained by a tax-exempt organization would not be includible in &
participant’s gross income until paid or otherwise made available
under the rules applicable to deferred compensation plans of State and
local governments. Under the applicable limitations, the amount which
could be deferred cach year generally could not exceed the lesser of
(1) $7,500, or (2) 3314 percent of compensation includible in the
rarticipant’s gross income. A plan would be an “eligible” unfunded
deferred compensation plan if it meets the standards applicable under
present law to unfunded deferred compensation plans maintained by
State and local governments.

Effective date

The provisions of the bill would generally be effective for taxable
years beginning after December 31, 1979.

B. PENSION PLANS
"1. S. 989—Senator Bentsen
Rollover of Distribution From a Money Purchase Pension Plan

Present law
An employee who receives a lump sum distribution from a tax-quali-
fied pension, profit-sharing, or stock bonus plan may defer tax on the
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distribution by rolling over the proceeds (net of any employee con-
tributions) within 60 days of recey)t (1) to an IRA (an individual
retirement account, annuity, or bond), or (2) to another qualified pen-
sion, ete., plan. The rollover rule also applies to the spouse of an em-
ployes who receives & lump sum distribution on account of the em-
gloyee’s death. A lump sum distribution from a qualified plan iseligible

. for favorable income tax treatment (e.g., 10-year income-averaging)
if no portion of the distribution is rolled over.

A lump sum distribution is a distribution of the balance to the
oredit of an emplogee under a qualified pension, otc., plan, made within
one taxable year of the recipient. Generally, the distribution must have
been made on account of death, separation from service, or the attain-
ment of age 591%. If an employer maintains more than one qualified
plan, certa ms are aggregated for the pu of determinin
whether the balance to the credit of an employee has been distributed.
Under the aggregation rules. all pension plans (defined benefit and
money ﬁurchase& maintained by the,e::(floyer are treated as a single

a

plan, all profit- rinﬁplans maintained by the employer are treated
as a single plan, and all stock bonus plans maintained by the employer
are treated as a single plan. )

Explanation of the bill

The bill would allow an employee who receives a total distribution
from a money purchase pension plan to roll over the distribution to
an IRA or to another qualified plan where the employer also main-
tains a defined benefit pension Elan covering the employee and a total
distribution is not made from the defined benefit plan in the same tax-
able year. The bill would also apply to the spouse of an employee if the
‘slpoghse receives such a total distribution on account of the employee’s

u 1]

If the recipient rolls over a total distribution from & money pur-
chase pension plan under the bill and, in a subsequent taxable year,
receives a total distribution from another analified pension plan main-
tained by the employer, the later plan distribution could be rolled over
tax-free but would not otherwise be eligible for the favorable income
tax treatment accorded lump sum distributions.

Effective date
The provisions of the bill would apply for taxable years beginnin
after Dgcember 31,1974, PPy 7 ginning

2. S. 1089—Senator Bentsen
ERISA Simplification Act of 1979

Present law

Present law requires that sponsors or administrators of pension bene-
fit plans file information annually for use by the Internal Revenue
Service, the Department of Labor and, in the case of plans covered by
termination insurance, the Pension Benefit Guaranty Corporation
(PBGC). Generally, the annual reporting requirements for plans have
been consolidated so that a single annual filing with the Internal Reve-
nue Service satisfies all annual filing requirements imposed vn pension
benefit plans. In the case of defined %eneﬁt. pension plans subject to the
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termination insurance provisions of the Employee Retirement Income
Security: Act of 1974 (ERISA), however, a separate annual filing is
regm in connectionh with the payment of insurance premiums to the
PBGC (premium payments are required to be accompanied by Form
PBGC-1 filed anrually with the PBGC). Form PBG(C-} is generally
required to be filed (and premium payments are due) within 7 months
after the close of the plan year. )

In addition, an employer who claims a deduction for a contribution
to a pension benefit plan is required to provide certain information to
the Internal Revenue Service on the income tax return or information
return for the taxable year for which the contribution is made.

Under present law, within 210 days after the close of a plan year.
plan participants are to be furnished by the plan with a summary
annual report of the plen. The summary annual report includes in-
formation relating to the assets and liabilities of a plan, receipt and
disbursements, and certain transac#ions.

Under present law, if the Internal Revenue Service determines that
& pension, profit-sharing, or stock bonus plan does not meet the require-
ments for tax-qualification under the Internal Revenue Code, the Serv-
ice treats the plan as nonqualified. This treatment may result in ad-
verse tax consequences for employees and beneficiaries (benefits may
become taxable before they are distributed or made available to em-
ployees and beneficiaries), employers (deductions for employer con-
tributions may be disallowed). and a trust under the plan (the trust
may not be tax-exempt). In addition, penalty excise taxes are imposed
by the Code, and administered by the Internal Revenue Service, where
employers fail to meet the funding standard of ERISA and where self-
dealers engage in transactions prohibited by ERTSA. Also, the Code
provides penalty excise taxes where excess contributions are made to
an H.R. 10 plan or an TRA (an individual retirement account or an-
nuity, or a retirement bond). Further, the Code provides for civil pen-
alties where specified reporting requirements are not met. The Code
also provides for criminal penalties for certain willful failures to make
a return, to keep records, or to supply information.

In addition to the penalties and tax sanctions provided by the Code
with resnect to pension, etc., plans, ERISA provides that the Depart-
ment of Labor, and plan participants. beneficiaries. and fiduciaries can
hring civil actions to enforce specified ERISA reauirements or enioin
desisrnated violations of the Act. In addition, the Department of Labor
(and in some circumstances the Internal Revenue Service) may inter-
vene in certain civil suits brought by plan participants, beneficiaries,
or fiduciaries. '

In addition to administering the termination insurance program,
the PRGC is directed bv ERTSA to provide advice and assistance to
individnals with respect to evaluating the economic desirability of
establishing TRAs and the desirability of nsing tax-free rollovers with
respect to lump sum distributions from pension plans.

Explanation of the bill

Under the bill. the Secretary of the Treasury. rather than the
PBGC. would collect premiums under the termination insurance pro-
sream. The renort nresently required to accompany premium payments
by a plan (PBG(C-1) would be merged with the annnal report filed
by the Internal Revenue Scrvice. Under the bill, pret..ium collections

56-943 0 - 80 - pt.1 - 12
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would be deposited in the pension benefit guaranty funds for use under
the termination insurance program. The bill would also permit tax-
payers to file forms required by ERISA at the same time the annua
Income te.x return is required to be filed. .. _

The bill would eliminate the requirement that plan participants and
beneficiaries be furnished with a copy of a summary annual report of
the plan. Under the bill, plan administrators woul at the work
place of employees, a notice which would include a brief description
of the financial status of the plan, a copy of the latest summary plan
description, identification of a company official who can provide addi-
tional information about the plan, and a statement explaining an
employee’s rights under the plan.

‘Under the bill, the Secretary of the Treasury and the Secretary of
Labor would be directed to publish a booklet to assist plan sponsors
(particularly smaller businesses) in developing or revising record-
kee(afing systems in order to simplify compliance with ERISA. In
addition, the Secretary of the Treasury would be required to publish
a booklet for taxpayers summarizing rules for IRAs.

The bill also would authorize the Secretary of the Treasury to bring
a civil action to enforce compliance by a plan or trust with the stand-
ards of the Internal Revenue Code with respect to tax-qualified plan

Effective date '
The provisions of the bill would be effective for taxable years begin-
ning after December 31,1979,

3. S. 1090 and S. 1091—Senators Talmadge, Bentsen and Boren

Church Plans Permitted to Continue After 1982 to Provide Bene-
fits for Employees of Organizations Controlled by or Asso-
ciated with Churches

Present law

Under Eresenl: law, the standards provided b{ the labor law provi-
sions of ERISA generally do not apply to the pension plan of a
church for its employees. Church plans are also generally exempt from
the tax qualification standards which correspond to the labor standards.

Under present law, a church plan may cover employees of a tax-
exempt agency related to a church only if the plan was in existence on
January 1, 1974. For taxable years beginning after December 31, 1982,
a church plan no longer will be able to cover such employees.

Explanation of the bill

The bill would permit a church plan to cover employees of a tax-
exempt agency controlled by or affiliated with a church or a conven-
tion or association of churches, This would include ministers and other
clerical employees as well as lay employees of the church agency.
Thus, for plans in existence on January 1, 1974, present law would be
continued after December 31, 1982, and for other plans present law
would be modified. Also, the bill would provide a period of time dur-
ing which a plan intended to qualify as a church plan but failing to
do so could be amended to so qualify without penalty.

Effective date
The provisions of the bill would be effective as of January 1, 1974.

o
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4. S, 1092—Senators Talmadge, Bentsen and Boren

Changes in Rules Goveming Tax-Sheltered Annuities for
Ministers and Lay Employees of Churches

Present law

Under present law, employers which are tax-exempt organizations
and public schools may make payments on behalf of their employees
to purchase tax-sheltered annuities (sec. 403(b)). The amount paid
by the employer for a tax-sheltered annuity is excluded from an em-
ployee’s gross income to the extent that it does not exceed 20 percent
of the employee’s includible compensation times the number of the
employee’s years of service, and is reduced by amounts already con-
tributed by the employer to the annuity. In computing the amount
excludible from an employee’s gross income, service with the con-
tributing_employer and payments by that employer are taken into
account. In addition, the payments are subject to the limitations on
contributions and benefits generally applicable to qualified retirement
plans (sec. 415). Certain special elections (1) to increase these limita-
tions on payments for tax-sheltered annuities, or (2) to increase the
amount of the tax-sheltered annuity payments excludible from gross
income, af)gly to employees of educational institutions, hospitals, and
home health service agencies.

Explanation of the bill
The bill would provide that, with respect to a minister or la

employee of & church (or convention or association of churches), all
years of service with the church, etc., and all contributions to tax-
sheltered annuities by the church, etc., would be a%gregated for pur-
poses of determining the contribution to a tax-sheltered annuity ex-
cludible from gross income. In addition, the special elections (1) to
increase the limitation on payments for tax-sheltered annuities, or
(2) to increase the amount of the tax-sheltered annuity galyments
excludible from gross income, would apply to ministers and lay em-
ployees of a church, etc. Also, the annual limitation on contribu-
tions and for any emé)loyee eliﬂble for the special elections would be
at least $10,000, and would adjusted for future cost-of-living
increases. :

Effective date )
The provisions of the bill would be effective for taxable years begin-
ning after December 81, 1977.

5. S. 1958—Senator Matsunaga

Ynvestment by Money Purchase Pension Plan in
Employer Real Property

Present law
Under ERISA a money purchase pension plan is not permitted to
invest in emgloyer real property other than qualifying employer real
. property and may not invest more than 10 percent of its assets in
qualifying employer real prog:erty. This percentage limitation does not
apply to & plan which on September 2, 1974, invested primarily in
« employer securities. For employer real property to constitute qualify-
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ing employer real property, it must generally consist of several parcels
of leased real property which are geographically dispersed and are
suitable for more than one use.

Explanation of the bill

The bill would generally permit money purchase pension plans to
invest in qualifying employer real property without regard to any per-
centage limitation. In addition, the definition of qualifying employer
real property would be expanded él) to include a single parcel of real
property meeting certain specified requirements, and (2) to consider
multiple parcels of real property as geographica]iy dispersed although

they are located within a single State.

Effective date

The provision of the bill would be effective on its date of enactment.

C. EMPLOYEE STOCK OWNERSHIP PLANS
S. 1240—Senators Long and Gravel
Employee Stock Ownership Improvements Act of 1979

1. Tax credit employee stock ownership plan (TRASOP) made
permanent (sec. 2 of the bill and sec. 46(a)(2) (E) of the Code)

Present law
Under present law, the provisions of the Code which allow a tax
credit to a corporate employer for amounts contributed to a TRASOP
(an employee stock ownership plan funded with an additional percent-
age of Investment tax credit) will expire on December 31, 1983.

Explanation of the provision

Under the bill, the tax credit available to an employer for contribu-
tions to a TRASOP would be made permanent.

Effective date
The provision would be effective for periods beginning after Decem-
ber 31, 1079,

2. Credit for establishing TRASOP (sec. 3 of the bill and new
sec. 44D of the Code)

Present law

Under present law, & corporate employer is entitled to an additional
percentage point of investment tax credit (i.e., 11 percent rather than
10 percent) if it contributes an amount equal to the additional credit
to a TRASOP. In addition to the 1 percent credit, up to 14 percent of
extra investment tax credit is allowed where an employer contributes
the extra credit amount to the TRASOP and the employer’s extra
contribytion is matched by employee contributions,

~+ Explanation of provision

Under the bill, a corporate employer maintainingra TRASOP, could
elect to take a tax credit for a contribution to the TRASOP based on
8 percentage of pairoll in lieu of an additional percentage of invest-
ment tax credit. This wage base credit would be nonrefundable and
could not exceed 1 percent of the aggregate participants’ compensation
of a plan participant for the year. ‘
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Effective date

The provision would be effective for uxible years beginning after
Deceml?er‘al, 1980.

3. Deduction of certain TRASOP and ESOP contributions, be-
%m:lst)s, etc. (sec. 4 of the bill and secs. 404 and 409A of the
ode

Present law
Under present law, a corporation is not entitled to deductions for
dividends paid to shareholders. :

. Under present law, a corporate employer is allowed, within certain
limits, a deduction for contributions to certain tax-qualified plans;
however, no person other than the employer is allowed a deduction for
such a contribution.

Explanation of provision

_Under the bill, a corporation would be entitled to & deduction for
dividends gaid (iuring the taxable year on employer securities held
by a TRASOP or by an employee stock ownershig m[tﬂan (ESOP),
provided that the dividend received by the plan is distributed to the
em(ka;yees [;articipating in the plan not later than 60 days after the
end of the plan year in which it is received.

Under the bill, an individual could make a contribution or bequest
of employer securities to a TRASOP or to an ESOP, and such con-
tribution could qualify as a charitable contribution and would be
deductible by the individual (within the normal limits on the deducti-
bility of charitable contributions). To qualify as a charitable contri-
bution under this provision, the contribution or bequest of em;loyer
securities to 8 TRASQP or an ESOP could not be allocated under the
plan_for the benefit of the donor, any peron related to the ddnor, or
any person who owns more than 25 percent in value of any class of
outstanding employer securities. The TRASOP or ESOP would spec-
iﬁ;«:‘aﬂy have to provide for the acceptance of such contributions and

uests.

Effective date

The provisions would be effective for taxable years begm. inning after
Decemll))er 31, 1979,

4. Exception from section 415 limitations for extraor for-
{le‘itué:d a;locations (sec. 5 of the bill and sec. 415(¢)(6) of
e e

Present law

Under present law, contributions and other additions (includi
forfeitures) to a participant’s account under a qualified defined contri-
sbution plan generally cannot exceed the losser of $25,000 (adjusted
annually for inflation since 1974) or 25 percent of the participant’s
compensation. In the case of certain ESOPs or TRASOPsS, the dollar
limit is doubled.

Explanation of provision
Under the bill, the limitation on contributions and other additions
to a participant’s account under an ESOP would be increased if
extraordinary forfeitures under the plan (as determined under regu-

a
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lations), when combined with the employer contributions necessary
to permit the plan to amortize a loan, exceeded the present-law limita-
tion on contributions and other additions on behalf of a participant.

Effective date :

The provision would be effective for taxable years beginning after
December 81, 1979, y begi ¢

5. Limitation on stock distributions (sec. 6 of the bill and sec.
409A(h) of the Code)

Present law
Under present law, a participant in either a TRASOP or an ESOFP
must have the right to demand that benefits be distributed in the form
of employer securities. :

Explanation of provision

The bill would create an exception to the present-law rule that a
participant entitled to a distribution from a TRASOP or an ESOP
must have the right to demand the distribution in the form of em-
loyer securities. Under the bill, a TRASOP or an ESOP could nqt
required to distribute employer securities to a participant entitled
to a distribution if the charter or by-laws of the employer (1) restricted
ownership of employer securities to present employees of the em{)loyer
or to qualified plans, and (2) required an employee to resell such

securities upon termination of service.

Effective date

The provision would be effective for taxable years beginning after
Deoemger 31, 1979, 8

" 6, Voting rights (sec. 7 of the bill and sec. 401(a)(22) of the Code)

Present law
Under present law, a tax-qualified defined contribution plan is re-
quired to pass through voting rights on employer securities to plan
participants with respect to major corporate issues in certain circum-
stances. The vote pass-through applies if (1) the employer which estab-
lished the plan does not have a class of publicly traded stock, (2) the
plan acquired employer securities after December 31, 1979, an (3)
after the acquisition more than 10 percent of the pian’s assets are

employer securities.

Explanation of provision

The bill would delete the provision of present law which, after De-
cember 81, 1979, would require certain contribution plans which hold
more than 10 percent of its assets in employer securities to pass through
voting rights to participants on major corporate issues.

Effective date
The &rovision would be effective for taxable years beginning after
December 31, 1979.

7. Cash distribution option and put option for stock bonus plans
(sec. 8 of the bill and new sec. 401(a)(22) of the Code)
Present law

Under present law, stock bonus plans must generally distribute stock
to participants entitled to a distribution. A TRASOP or an ESOP
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which is a stock bonus slun, however, may distribute cash, subject to
a participant’s right to demand that benefits be distributed in the form
of employer securities, - -

.. Explanation of provision .

The bill would permit.a stock bonus plan to distribute cash to a
participant entitled to a distribution, subject to the participant’s right
to demand that benefits be distributed in the form of stock. Yf the stock -
is not readily tradable on an established market, the participant would
have the right to require the employer to repurchase the stock.

Effective date

The provision would be effective for taxable years beginning after
Deeemt‘:)er 81,1979, y

8. Availability of additional percen&se for TRASOPs (sec. 9 of
the bill and sec. 46(f) of the e)

. Present law

Under present law, a corporation is allowed an additional inveat-
ment tax credit of up to one and one-half percent if the corporation
makes contributions in that amount to a TRASOP. However, the
credit is not available to public utilities if the agencies which regulate
them do not comply with normalization rules concerning the credit.

Explanation of provision
The bill would make a technical change to the provision cf present
law which allows a public utility an investment tax credit of up to one
and one-half percent if the utility makes a contribution equal to the
amount of additional investment tax credit to a TRASOP and if there
is compliance with certain niormalization rules concerning the credit.

Effective date

The provision would be effective for taxable years beginniﬁg after
December 31,1979, y

9. Special limitation for employee stock ownership plans (sec.
10 of the bill and sec. 415(¢c)(6)(A) of the Code)

Present law

Under present law, the dollar limitation on contributions with re-
spect to a participant in a TRASOP or in an ESOP may be increased,
provided certain requirements with respect to allocations are met. The
amount of increase 1s the lesser of (1) the existing Jimitation on con-
tributions or other additions to a participant’s account, or (2) the
amount of employer securities contributed to the employee stock own-
ership plan,

Explanation of provision
Under the bill, the increase in the contribution limitation for
TRASOPs or ESOPs (grovided certain requirements are met with
respect to allocations under the plan) would be the lesser of (1) the
existing limitation on contributions or other additions to a partici-
pant’s account, or (2) the amount of employer securities allocated to
& participant’s account (rather than securities contributed to the plan).

Effective date

- The protision would be effective for taxable years begin nin after
December 31, 1979, oY g
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10. Tax credit for the establishment of ESOPs by small employ-
ers (sec. 11 of the bill and new sec. 44E of the Code)

* Present law
Under present law, generally an emé)lo er would be allowed a de-
duction for the cost of establishing an S(;P. ,

Explanation of provision

Under the bill, a small business employer which established an
ESOP would be allowed a credit against its Federal income tax in an
amount equal to the lesser of $5,000 or the actual cost of establishin
the plan. A small business employer is defined as an employer whic
had a monthly average of not more than 100 employees during the tax-
able yel;;lr i}x‘m(lllediately preceding the taxable year for which tﬁe ESOP
is established.

Effective date
The provision would be effective for taxable years beginning after
December 31, 1980,

11, Retirement savings by TRASOP participants (sec. 12 of the
bill and sec. 219(c)(4) of the Code)

Present law
Under é»resent law, an employee who is an active participant in a
tax-qualified plan during a year is not eligible to make deductible con-
tributions to an IRA (individual retirement account, individual re-
tirement annuity, or retirement bond. Therefore, if an employee is an
active participant in a TRASOP during a year, such employee is
ineligible for an IRA. .

Explanation of provision
Under the bill, an individual who is an active participant in a
TRASOP would not be precluded from making deductible contribu-
tions to an TRA solely because of participation in the TRASOP.

Effective date :
The provision would be effective for taxable years beginning after
December 31, 1979,

12, Making of qualified matching employee contributions to
TRASOPs (sec. 13 of the bill and sec. 48(n) and new sec.
404(J) of the Code)

~ Present law
Under present law, a corporate employer is entitled to an addi-
tional percentage point of investment tax credit (i.e., 11 percent rather
than 10 percent) if it contributes an amount equal to the additional
credit to a TRASOP. In addition up to 14 percent of extra investment
tax credit is allowed where an employer contributes the extra amount
to the TRASOP and the employer’s extra contribution is matched by
employee contributions.
. Explanation of provision
Under the bill, an employer would be allowed to contribute both the
matching employer and employee contributions to a TRASOP. If the
employer made both matching employer and employee contributions,
the employer would be allowed a deduction for the:amount of the
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matching employee contributions in addition to the additional 14 per-
cent of extra investment tax credit for the amount of the matching
employer contributions.

Effective date :
~ The provision would be effective for taxable years beginning after
December 31, 1979, - ‘

13. Special provisions for small distributions from TRASOPs
(sec. 14 of the bill and sec. 402(a) of the Codg) .

Present law : ‘

Under present law, if employer securities are distributed in a lump
sum distribution from a tax-qualified plan, the basis of thé securities
(i.e., the value of the securities when contributed to or acquired by the
glan) is includible in income by the recipient in the {ear of the distri-

ution, The net unrealized appreciation on the employer securities 18
not taxed until the securities are sold or exchanged. .

Explanation of provision .

Under the bill, if employer securities are distributed in a lump saum

" distribution from a TRASOP, and if the participant from whose ac-

count the distribution is made was a participant in the plan for at least

three yeals& then the lesser of $5,000 or the basis in the employer secu-
rities would be excluded from the recipient’s gross income,

Effective date

The provision would be effective for taxable years beginning after
December 81, 1979,

14, Use of nonvoting stock in TRASOPs and ESOPs (sec. 15 of the
bill and sec. 409A (1) of the Code)

Present law
Under present law, the only ti{xe of closely held employer securit
which can be contributed to a TRASOP or an ESOP is common stoc

issued l:{y the employer having a combination of voting power and
dividend rights equal to or in excess of the class of common stock of
the employer having the greatest voting power and the class of stock
of the employer having the greatest dividend rights.
Explanation of provision
. The bill would permit another type of closely held employer secu-
rity to be contributed to a TRASOP or an ESOP. A TRASOP or an
ESOP could acquire nonvoting common stock of a closely held em-
ployer if (1) the stock was acquired from a shareholder, but not from
the corporation, and (2) the stock was held by shareholders for at
least 24 months prior to the acquisition by the TI{ASOP or the ESOP.
Effective date
The provision would be effective for taxable years beginning after
December 81, 1979. y &

15. Valuation of employer securities in TRASOPs (sec. 16 of the
bill and sec. 48(n)(6) (B) (i) of the Code)

Present law

, Under present law, the value of employer securities listed on a na-
tional exchange which are contributed to a TRASOP is the average of
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closing prices for such securities for the 20 consecutive trading days
immediately preceding the due date for filing the employer’s tax return
for the year (including extensions). .

Explanation of provision
Under the bill, the value of employer securities listed on a national
exchange contributed to a TRASOP would be the ave of the clos-
ing_prices of such securities for the 20 consecutive trading days im-
mediately preceding the date of contribution to the plan.

Effective date

“The provision would be effective for taxable years beginning after
Deoeml?er 81, 1979.

16. Special requirements for qualified plans

Present law

Under present law, an employer is generally allowed a deduction
for profit-sharing or stock bonus plan contributions which do not
exceed 15 percent of the compensation of all employees under the profit-
sharing or stock bonus plan, If the contributions are made to two or
more profit-sharing or stock bonus trusts, such trusts will be looked at -
as one trust for the purpose of apg;lginf the limitation on contributions.

Under present law, if a qualified plan (i.e.,, H.R. 10 plan) provides
for contributions or benefits for an employee who is considered to be an
“owner-employee,” the assets of such plan must be held by a bank, an
insured credit union, or other approved trustee, or inv in an‘insur-
ance contract. An owner-employee is an individual who owns the entire
interest in an unincorporated trade or business or in the case of a part-
nership who has more than a 10 I)ercent interest in the partnership.
Under present law, if this plan is later merged into or transfers asse
to a plan which does not cover an owner-employee the plan receiving
gsselt;s from the restricted plan is also required to have as its trustee a

ank, etc. ‘

Explanation of provision

Under the bill, an employer generally would be allowed a deduction
for contributions to one or more profit-sharing plans and one or more
stock bonus plans which does not exceed 25 percent of the compensation
of employees under the plans.

Under the bill, if a qualified plan which provides contributions or
benefits for a person who is an owner-employee is merged into or
transfers assets to a qualified plan which does not cover an owner-
employee, the plan receiving assets from the restricted plan would not
be required to have a bank or other independent trustee as its trustee.

Effective date
The &rovision would be effective for taxable years beginning after
December 31, 1979,
17. Flexible benefit
Present law

Under present law, a cafeteria plan is an employee benefit plan under
which a participant may choose between taxable benefits and one or
more nontaxable welfare benefits. Such plans are not permitted to
provide deferred compensation.
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Explanation of the provision
The bill would permit a cafeteria plan to provide deferred com-
pensation nader the rules applicable to cash or deferred profit-sharing
and stock bonus plans,

Effective date

The provision would be effective for taxable years beginning after
Decemll:er 31, 1979, y

OPENING STaATEMENT OF HON. SPARK M. MATSUNAGA, ON VARIOUS PENsioN BiLrs

Mr. Chairman, 1 would like to exﬁress my sincere gratitude to you for holding
these hearings, despite your busy schedule and your deep concern with the Crude
0il Windfall Profits Tax Bill now before the Senate. Senators, including myself,
whose bills are the subject of these hearings are indebted to you, Mr. Chairman, for
this opportunity to solicit Fublic testimony.

By enactment in 1974 of the Employee Retirement Income Security Act, common-
ly referred to as ERISA, Congress intended to resolve numerous problems in the
pension area. However, ERISA has failed to resolve some of the issues it was
intended to meet, and the legislation itself has raised various difficulties.

Witnesses testifying before this Subcommittee will no doubt address themselves to
these issues. Of particular concern to me, as a Senator from Hawaii, are (1) ERISA's
preemption of Hawaii’s health insurance law and (2) ERISA’s prohibition of invest-
ment in employer-occupied real property by profit sharing plans. With reference to
mﬁ! first concern, together with my colleague from Hawaii, Senator Inouye, and an
official delegation representing the State of Hawaii and the Hawaii State Feder-
ation of Labor, AFL-CIO, 1 testified at a joint hearing of the Committees of Labor
and Human Resources and Finance in August 1978 in strong support of legislation
to exempt the Hawaii Prepaid Health Care Act of 1974 from the preemption
provisions of the Employee Retirement Income Security Act of 1974,

As introduced by Senator Williams and Senator Javits and as ordered reported b:
the Committee on Labor and Human Resources, section 155 of S. 209, the ERI
Improvements Act of 1979, provides the requested exemption for the Hawaii Pre-
paid Health Care Act. However, there are significant differences in the scope of the

rovision as it was introduced and as it was reported by the Labor and Human
urces Committee.

Earlier this year, before the Labor and Human Resources Committee, the Depart-
ment of Labor testified in support of a narrow experimental exemption only for
Hawaii. Such an exemption would be similar to the provision included in S. 209 as it
was introduced. This provision would specifically exempt the Hawaii Prepaid Health
Care Act from ERISA and establish the Hawaii Act as a national standard for any
subsequent exemptions from ERISA for any other State which will have enacted
mandatory, comprehensive, employer-based health insurance laws.

During its markup session on the legisiation, the Labor and Human Resources
Committee elected to broaden section 155 to permit virtually any State health
insurance law to qualify for an exemption under ERISA.

1 am supportive of both versions of section 155, since either version would clarif
a serious legal ambia:ity concerning the preemption authority of ERISA, whic
Elromm.ed Standard Oil Company of California to file suit against the State of

awalii.

In November 1977, the Federal District Court in California ruled against the
State of Hawaii in this suit and cited the need for specific exemption authorit
under ERISA for State health insurance laws, such as the Hawaii Prepaid Healt!
Care Act. The court decision is currently under appeal by the State. Official repre-
sentatives from the State of Hawaii are here y to testify in support of the
health insurance exemption provision in S. 209 and to provide the Subcommittee on
Private Pensions and Employee Frirage Benefits with a status report on the State's
appeal of the Federal District Court decision.

n my second area of concern, ERISA’s prohibition of investment in employer real
roperty by profit-sharing plans, has also proven very troublesome. The State of
awaii has less than one million people, but it has about 1,000 profit-sharing plans.

These plans allow workers to share in the success of their employer’s business,
which in turn creates an identity of interest with the employer. The result is a more
productive workforce.
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Because land is such a scarce and precious commodity in Hawaii, to provide an
even greater incentive to its employee-members, many of Hawaii’s profit-sharing
plans had invested in employer-owned real property, prior to enactment of ERISA.
Ownership of land, especially of the workers’ own workplace, had created an observ-
able sense of pride and selfworth. Moreover, the rapid increase in real estate
appreciation, compared with the sad performance of other equity investments, had
proven the wisdom of investing in rcal estate.

However, ERISA now forbids investment in employer-occupied real property,
unless the employee plan invests in multiple parcels, geographically dispersed.
Profit sharing plans in Hawaii are modest. Most of the affected plans have but one
parcel of real estate. They have sought administrative exemption from this prohibi-
tion, but have been unsuccessful in getting relief from the Department of Labor,
which refused to acknowledge the simple reality that ownership of multiple parcels
must first begin with one. Furthermore, initial investments in employer-occupied
real property have proven profitable for the workers, since employers in past cases
in Hawaii have sold real estate at terms very favorable to profit-sharing plans. Yet,
the rules promulgated to implement ERISA now prohibit this type of transaction.

Ironically, ERISA permits employee plans to buy employer stocks. The logic of
permitting an employee plan to own employer stocks and not employer assets—in
this case, land—escapes me. In the light of tge constant flux in stock prices, and the
smallness of many employers’ businesses, without a ready market for their stocks, I
believe that ownership of land is a safer and better investment for employee plans.
My bill, S. 1958, was introduced in recognition of this reality.

Finally, I would like to discuss the problems addressed by S. 511, a bill which 1
introduced earlier this year.

Since 1960, the Treasury had sanctioned deferred compensation plans under its
administrative interprctation of the constructive receipt and cash equivalency doc-
trines. However, the Treasury subsequently viewed the growing use of deferred
compensation arrangements as undermining effective tax administration. In a letter
to Finance Committee Chairman’ Russell Long, dated May 4, 1977, then Treasury
Secretary Michael Blumenthal noted the use of such plans even when employees
were apparently in constructive receipt of compensation. Secretary Blumenthal also
noted that State and local govenments and tax exempt organizations could establish
such plans for their workers without meeting the nondiscrimination rules and the
contribution limitation imposed by ERISA for qualified pension plans.

The Treasury sought to change its administrative practices by issuing pro
regulations on February 3, 1978. The regulations would have subjected deferred
amounts to current taxation. The proposed regulations alarmed many employers
who utilized these deferred compensation arrangements.

In an effort to reach a suitable legislative compromise the Congress enacted
Section 457 of the Code. This provision permits continued deferral of compensation
for State and local government workers, subject to a percentage limitation and set
dollar maximum. The Revenue Act of 1978 also retained the unfunded deferred
compensation plan for private, taxable entities.

The Revenue Act of 1978 partially resolved the controversy. However, it made no
provision for unfunded deferred compensation arrangements for tax exempt organi-
zations. Section 132 of the Revenue Act expressly allows the prior rulings, regula.
tions, and case law, to apply only for employers other than a state and other than
an exempt organization. This action thus excluded the programs of numerous
exempt organizations.

In the light of last year’s action, we must approach this issue from a practical
viewpoint. We can pass legislation authorizing exempt organization deferred com-
pensation arrangements, covering most situations and most individuals, or we can
leave these organizations stymied in their effort to establish legal deferred arrange-
ments. My bill, S. 511, would place tax exempt organizations under the same
provision for State and local governments; it would answer the needs of most
organizations and allow them to cover most of their peoples’ needs.

I am anxious to hear the views of the witnesses on these and other issues.
. Again, let me express my gratitude for the Chairman’s efforts in convening these

earings.

Senator WiLLiams. Of course, I am very, very pleased that 1 am
here at the same time with Senator Javits who, with you, Mr.

Chairman, myself, and others, been a partner in these employee
benefit plan matters for a long time.
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We are encouraged by these hearings, Mr. Chairman, and Sena-
tor Matsunaga. We appreciate your initiative in getting the legisla-
tive effort underway in this committee as regards the pension bills
that are before you. ,

The ERISA improvements act, S. 209, as amended and approved
by the Committee on Labor and Human Resources, I suggest is
balanced legislation intended to achieve five major goals. I would
like to summarize these briefly, if I could.

First, S. 209 will stimulate more private sector retirement
income arrangements. It contains incentives for employers to estab-
lish tax-qualified plans and enhances employer-sponsored plans by
permitting limited deductions for contributions made to those plans
or IRA’s by covered employees.

Also the “special master plan” concept in title III builds upon an
already established administrative practice to provide a way for
employers to adopt and maintain sound plans yet avoid most of the
burdens normally associated with ERISA’s reporting, disclosure,
and fiduciary rules.

Second, the bill provides greater assurances that employees who
are covered by plans will actually receive retirement income. Al-
though our oversight and review of operations under ERISA over
the past 5 years did not indicate a need for major, conceptual
change, we did identify certain provisions which, in our judgment,
do not fully reflect the policy goals we sought to reach in 1974.
These have to do with supplemental pension payments, joint and
survivor annuities, offsets of pensions by workers’ compensation
payments, and misrepresentation.

ird, the “Improvements Act” makes a number of changes in-
tended to clarify the law, simplify compliance and reduce paper-
work and red tape. These amendments will be helpful to all plans
but will be of particular value for small plans and multiemployer
lans—two groups which-have had special difficulty in adjusting to
RISA’s rules. In this regard, we heard testimony a few weeks ago
on your simplification bill, S. 1089. I believe the basic similari(tiy of
intent between that bill and portions of our bill can provide a
foundation upon which further and more comprehensive legislative
progress may be based.

Fourth, S. 209 makes several adjustments in the relationship
between ERISA and other Federal and State laws. Our oversight
during the past 2 years has highlighted several problems which
arise under ERISA’s sweeping preemption rules. In terms of policy,
the most difficult problem concerns state health care laws. After
thorough deliberation, we concluded that the policy of Federal
uniformity which supports ERISA’s sweeping aPreemption—weak-
ened as it is by the lack of substantive Federal law requirements
respecting health care benefits—cannot justify the abrogation of
State laws which mandate or regulate substantive aspects of em-
pl%yer sponsored health care plans.

ifth, the bill seeks to streamline administration and enforce-
ment by combining the ERISA-related functions of the Labor De-
partment, IRS, and PBGC in a sin%le agency which will have no
resi)onmbllity other than the faithful execution of the provisions of
ERISA and pertinent parts of the tax code. Without underestimat-
ing the difficulties of creating a new agency, we nevertheless be-
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lieve consolidation to be preferable to a continuation of the present
arrangement,

Looking to the future, it is our view that the increasing magni-
tude and urgency of the issues surrounding retirement income is
inevitable, and that those issues merit the focused consideration
and resolution which can only be ﬁrovided by a single executive
branch focal point. Regarding whether the single agency proposal
in our bill would necessitate any change in congressional oversight
and legislative responsibility, let me say that I see no reason to
change the present responsibilities of the Tax and Labor Commit-
tees.

Mr. Chairman, I appreciate this opportunity to testify in support
of S. 209 and commend your continuing efforts in this important
field. 1 know I speak for all the members of the Labor Committee
in saying that I look forward to our joint progress during the next
session.

Senator BENTSEN. Thank you very much, Senator.

I think you two Senators have really set a unique and excellent
example of bipartisan support and leadership on this issue.

[The prepared statement of Senator Williams follows:]

REMARKS OF HARRISON A. Wlu.mias, JR., CHAIRMAN, COMMITTEE ON LABOR AND
HuMAN RESOURCES

The ERISA Improvements Act, as amended and approved by the Committee on
Labor and Human Resources, is balanced legislation intended to achieve five major

goals.

First, S. 209 will stimulate more private sector retirement income arrangements.
It contains incentives for employers to establish tax-qualified plans and enhances
employer-sponsored plans by permitting limited deductions for contributions made
to those plans or IRAs by covered employees. The ‘‘special master plan” concept in
title III builds upon an already established administrative practice to ;f)rovide a way
for employers to adopt and maintain sound plans, yet avoid most of the burdens
normally associated with ERISA’s reporting, disclosure, and fiduciary rules.

Second, the bill provides greater assurances that employees who are covered by
plans will actually receive retirement income. Although our oversight and review of
operations under ERISA over the past five years did not indicate a need for major,
conceptual change, we did identify certain provisions which, in our judgement, do
not fully reflect the policy goals we sought to reach in 1974. These have to do with
supplemental pension payments, joint and survivor annuities, offsets of pensions by
workers' compensation payments, and misrepresentation.

Third, the Imyrovements Act makes a number of chaex:iges intended to clarify the
law, simglify compliance, and reduce paperwork and red tape. These amendments
will be helpful to all plans but will be of particular value for small plans and
multiemployer plans—two groups which have had special difficulty in adjusting to
ERISA’s rules. In this regard, we heard testimony a few weeks ago on your simplifi-
cation bill, S. 1089. I believe the basic similarity of intent between that bill and
gortions of our bill can provide a foundation upon which further and more compre-

ensive legislative progress may be based.

Fourth, S. 209 makes several adjustments in the relationship between ERISA and
other Federal and state laws. Qur oversight during the past two years has highlight-
ed several r_roblems which arise under ERISA’s sweeping preemption rules. In
terms of policy, the most difficult problem concerns state health care laws. After
thorough deliberation, we concluded that the policy of Federal uniformity which
supports ERISA’s sweeping preemption—weakened as it is by the lack of substan-
tive Federal law requirements respecting health care benefits—cannot justify the
abrogation of state laws which mandate or regulate substantive aspects of employer-
sponsored health care plans.

Fifth, the bill seeks to streamline administration and enforcement by combining
the ERISA-related functions of the Labor Department, IRS, and P in a single
agency which will hve no responsibility other than the faithful execution of the
provisions of ERISA and pertinent parts of the tax code. Without underestimating
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the difficulties of creating a new agency, we nevertheless believe consolidation to be
preferable to a continuation of the present arrangement.

Looking to the future, it is our view that the increasing magnitude and urgency of
the issues surrounding retirement income is inevitable, and that those issues merit
the focused consideration and resolution which can only be provided by a sirgle
executive branch focal point, Regarding whether the sinfle agencly roposal in our
bill would necessitate any change in Congressional oversight and eggalativ.e r?fo -
sibility, let me say that I see no reason to change the present responsibilities of the

Tax and Labor Committees.

Mr. Chairman, I appreciate this opportunity to testify in support of S. 209 and
commend your continuing efforts in this important fleld, I know I speak for all the
members of the Labor Committee in saying that I look forward to our joint progress
during the next session.

Senator BENTSEN. 1 would like to now call on Senator Javits for

any comments.

STATEMENT OF HON. JACOB JAVITS, A U.S. SENATOR FROM
THE STATE OF NEW YORK

Senator Javits. Thank you very much, Mr. Chairman.

I ask unanimous consent that my statement be made a part of
the record.

Senator BeNTSEN. Without objection.

Senator JAavrrs. Mr. Chairman, I will not duplicate an hing that
has been said except for one thing. I was here when the original
ERISA bill came out of the Finance Committee absolutely stripped
naked. There was nothing in it.

Both Senator Williams and I were deeply mortified, and we
fought on and then you came along Mr. Chairman. I have said this
before, and I would like to say it again, and to say it publicly; you
were our savior on the Finance Committee. Without you, as assist-
ed by Senator Nelson, there never would have been an ERISA.

Those are big words, but I would like you to know, Mr. Chair-
man, it is one of the greatest things, in my opinion, that you have
ever done.

Senator BENTSEN. That is very generous, Senator.

Senator Javirs. We are all profiting from ERISA for this reason.
Demographically our population is getting older. It is going to be a
big challenge as the years go on to get the younger worker to
support the older worker, and the path we are now taking in the
increase in social security taxes shows that. .

In addition, I think that freedom is compromised if social secu-
rity becomes the only staff of life for older people as we get more
and more older people.

So the right outlet from the point of view of building up retire-
ment assets is this area of Yension plans plus IRA’s, but this area
of pension plans particularly because it involves so very directly
the employer contribution and so very directly the fruitfulness of
American investment.

These are vast, vast sums of money for retirement.

As we all know, there are now probably between a quarter and a
half of a trillion dollars in the various trust funds for these pension
plans. They are becoming a fantastically important element of
investment.

We speak of the need for vast capital investment in this country.
Here is an enormous resource for intelligent capital investment,
and one of our challenges, and the Chair recognized very early
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on—we have talked about it many times—will be ultimately to do
our utmost to see, without interfering with the freedom of invest-
ment decisions, that this social money, which is what it is, is
intelligently invested.

How to do it, we have not yet adequately thought about. The
idea of some compulsory percentage for mortgages has been dis-
cussed, but it does not appeal to any of us.

We will find a way, but I need to emphasize the vast pool of
investment capital and the fact that this law answers a great
national need arising from the demography which is involved, that
is so many more older people.

We need more retirement plans in order to be fair to the youn-
ger worker and because it is an absolute essential to putting some
kind of an effective ceiling on social security taxes.

The other point that I would like to make, Mr. Chairman, is I
hope that as time goes on we will make workers feel seriously
about their investment in these plans. It is just as important and
effective as the piece of paper they may have from some industrial
company by way of stocks or bonds, or in savings bank deposits.
This is the greatest insurance policy that they will probably ever
have, especially under the new law.

I emphasize these things because we spent 5 years being attacked
for paperwork, for complications, for hard-to-get exemptions from
ERISA’s prohibited transaction provisions.

. But in looking at the trees, I think we have a right to look at the
orest. '

Mr. Chairman, I believe in {our bill with whatever little differ-
ences we develop and in our bill with whatever little differences we
may develop.

I know how you feel about the single agency. You know how we
feel about civil enforcement powers to the IRS. We will work it out.
I have no doubt about it whatever.

We are now getting to the main point which is that time and
experience will validate this concept, broaden it, deepen it, enable
us to do an infinitely better job for the American people.

Mr. Chairman, on the preemption, we have saved the Hawaii
statute; we have saved the California statute and probably others
by the amendments which were sponsored by Senator Kennedy and
Senator Cranston and I am glad that we did.

Where great progress is made in the States, my concept of feder-
alism is that we must encourage those kinds of splits between the
States and the Federal Government. I do not believe that we can
back away from the fact that this is a federal system in which a
citizen has the right to come to the Federal Government for justice
or efficiency where he cannot get it at the local level: Provided
That we have given the local level every opportunity to perform.

But the obliigation on us is to give the States every ogportunity
to perform and not to knock them down when they do, which is the
situation with this particular preemption.

With respect to the Daniel case, I think that we have dealt very
effectively with that case in our bill. We have eliminated the
application of the Federal securities law antifraud provision, and
we have included in ERISA an effective antifraud rule. Thus, in
my judgment, we have paid attention to the substantive element



187

without introducing yet another agency and another complicating
factor, both in terms of administration and in terms of the time
a;xd responsibility of the :businessman respecting their pension
plans.

And 1 also call attention to the survivors' right under our bill's
joint and survivor annuity provision in getting something out of
the plan after 10 years of resting by the deceased participant.

I realize that the gamble is essential to effective pension plans.
No doubt about that. Senator Williams and I have always empha-
sized that. However, where a fair adjustment can be made which
will preserve some rights for a highly deserving class, like widows,
we should do it if we possibly can. And in our judgment we can, so
we have included it in our bill.

Again, Mr. Chairman, we thank you very much for this hearing.
We had the honor of hearing you on your bill. As far as I am
concerned, we will give it the most thoughtful consideration, very
much leaning toward doing what you want done, just as I hope
that that will be the same position taken here in the Finance
Committee on the matters that we have put up to you in our bill.

Senator BENTSEN. Thank you very much, Senator. What you
have said is very helpful to us and very encouraging.

I would like to defer to my colleague, Senator Matsunaga, who
has had a long-time interest in this subject. .

Senator MATSUNAGA. Thank you, Mr. Chairman. I wish to join
Senator Williams and Senator Javits in again thanking the chair-
man for scheduling these hearings. There is much to be done to
resolve the problems which have arisen since the enactment of
ERISA in 1974. I wish to thank both Senator Williams and Senator
Javits for the leadership that they have shown in this area and for
the courtesy they extended to the witnesses from Hawaii who
appeared before the Committee on Labor and Human Resources.

The exemption for State mandated health plans substantially
similar to Hawaii's program in your bill, S. 209, was subsequently
expanded by the Labor Committee. However, your willingness at
the very outset to correct ERISA’s preemption of Hawaii's program
is very much appreciated. The attention and care you gave to the
problem greatly impressed the Hawaiian witnesses who appeared
before your committee. On their behalf, I thank you.

Senator WiLLIAMS. Obviously they impressed us.

- Senator MATSUNAGA. Thank you.

Should we run inte difficulty in ena_ctinf a wide exemption appli-
cable to all States, we would need to fall back on a narrower
exemption for State programs similar to Hawaii or perhaps just for .
Hawati. Would you sugport this position on the floor of the Senate?

Senator WiLLIAMS. You mean if the State health care law pre-
emjltion provision of this legislation were stalled for any reason
and did not come to the floor of the Senate?

Senator MATSUNAGA. Right.

Senator WiLLIAMS. It i certainly worth our consideration.

Senator Javirs. Yes. Just for the same reasons, Senator Matsun-

a, that we are h;)gful to deal in time with these multiemployer
plans. In other words, we do not want this thing ever to bog down
for impracticality. ’ ‘

56-943 0 - 80 - pt.1 - 13
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Senator MATSUNAGA. There is a second area of concern for me;
v that is ERISA’s restriction of investment in employer real property
by profit-sharing Ylans. ERISA %rohibits such investments unless
tﬁ,e lan owns multiple Is that are geographically diversified.
Small plans might purchase one piece or even two pieces of real
estate, but single parcel ownership is forbidden. I have introduced
S. 1958 to modify the ERISA rule and yet provide safeguards.
Would you care to respond to my legislative proposal?
b.l%?nator WiLLiaMs. Is this the idea that is incorporated in your
1

Senator MATSUNAGA. Yes.

Senator WiLLiIAMs. This has been considered. Staff has analyzed
it. We have analyzed it and feel that there is a great deal of merit
here and would look favorably upon that.

Senator MATSUNAGA. I appreciate it very much.

Senator JAvrrs. That is fine. We both feel that way.

Senator BENTSEN. Thank you very much, gentlemen. I appreciate
your testimony.

Senator WiLLiaMms. Thank you.

Senator Javrrs. Thank you.

[The prepared statement of Senator Javits follows:]

STATEMENT OF SENATOR JacoB K. Javirs

Mr. Chairman, I want to express my sincere thanks for your callinAg of theee
hearings on a number of pension-related bills, including S. 209, the ERISA Improve-
ments Act of 1979. Senator Williams and 1 have worked on this measure and its
fredecessor bill for over two years, and I commend it highly to your Subcommittee
or consideration. The Senate Labor and Human Resources Committee marked-up
and approved S. 209 on May 16 and has l5)repm'ed a very helpful Summary and
Analysis of the bill. I second Senator Williams’ request that this document be
included in the record of these hearings.

Before turning to S. 209, I would like to say a few words about ERISA, (the
Employee Retirement Income Security Act of 1974), the law we are proposing to
amend. ERISA was a giant step toward the improvement of the private pension
system. It has done more to contribute to the retirement income security of older
Americans than any law since the Social Security Act of 1935. ERISA stands for the
proFosition that promises made to wor men and women about their pensions
will bz kept. The national shame of broken pension promises has been greatly
reduced by ERISA, and the once common fear of losing hard-earned pensions “‘due
to the fine print” is rapidly being duslfated

Mr. Chairman, you well know the difficulties we faced in enacting ERISA. With-
out you, I doubt that we would have gotten ERISA through the Finance Committee.
You were indeed—as I have publicly said before—our savior on the Finance Com-
mittee. I remain appreciative of what you have done, and 1 am gratified that we are
gﬁ:iléxxg together again to shape a package of amendments which will improve
" As Senator Williams, our esteemed Chairman of the Labor Committee, has al-
ready testified, S. 209 is balanced legislation which aims at achieving five r
goals, These goals include encouraging growth in the coverage and benefits under
private retirement income arrangements. We believe that more and better private
pension plans are necessary because the population of the United States is growing
older. Based upon present demographic trends including low fertility rates, low
mortality rates and the aging of the post war baby boora, there will probably be
egrl{ in the next century an unusually large number of older people and comsa.ra-
tively few younger workers. If we do make sure that adequate resources are built up
now to provide retirement income in the future, we may not be able to provide
adequately for all of our older citizens. Younger workers will resist shouldering
greater tax burdens to provide for their more numerous elders, and intergenera-
tional conflict will result, similar to but more severe than the turmoil we have seen
over increased Social Security taxes.

The one provision of S. 209 that I would like to focus on today would save from
ERISA preemption certain state health care statutes. I know that Senator Matsun-
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aga, a member of this Subcommittee, is particularly interested in this provision
because a federal district court has held that ERISA preempts Hawaii's very pro-
gressive Prepaid Health Care Act. The Hawaii law requires employers in the state
to provide minimum basic health care benefits for their employees, and is a model
of fine social legislation. In order to accommodate the bona fide state interest in
protecting its citizens by assuring better health care services—an interest which is
consistent with the Federal interest expressed through ERISA of assuring improved
protections under pension and welfare plans-—the Labor Committee has decided to
except from ERISA’s general preemption certain state laws including Hawaii's. 1
urge the members of this Subcommittee to give careful consideration to this provi-
sion.
In conclusion, Mr. Chairman, 1 commend you again for holding these hearin,

and offer my fullest cooperation in trying to work out a comprehensive set of ERISA
amendments which the Congress can enact in 1980.

Senator BENTSEN. Our next witness will be the Honorable Daniel
Halperin, Deputy Assistant Secretary of the Treasury.

STATEMENT OF HON. DANIEL I. HALPERIN, DEPUTY
ASSISTANT SECRETARY OF THE TREASURY

Mr. HALPERIN. Thank you, Mr. Chairman.

We will have a written statement. Unfortunately, it is not availa-
ble today, but we hope to have it in a few days and to submit it for
the record. The statement will express our positions on all the
various bills before you.

1 would like today to concentrate on a few proposals which will
highlight what we see as the principal themes of ERISA which
underlie our overall positions on these bills.

First of all, there are the minimum standard requirements of
ERISA. In this connection, I would like to refer to S. 1090 and S.
1091 which are before you today.

Prior to ERISA, employees in certain circumstances were not
entitled to participate in a pension plan unless they worked for a
substantial time and were deprived of pension benefits unless they
completed long periods of service, sometimes requiring that they
stay employed until normal retirement age. One of the principal
provisions of ERISA was to preclude long waiting periods before
employees are eligible to participate. Generally this period cannot
be more than 1 year. Second, benefits once earned must fully vest
within 10 to 15 years after service begins.

However, these protections do not apply to plans established by
churches or governments.

We can understand that certain organizations might have finan-
cial difficulties in meeting certain of the requirements of ERISA.
However, we are dubious about the desirability of providing ade-
quate pensions for a few long-service employees at the expense of
others who fail to complete the required period of service. The
latter group are leit without any retirement protection at all, left
without the retirement protection they may have expected.

On the other hand, if they behave as though pensions were not
forthcoming—if they save with the possibility in mind that they
will not receive anything from the employer’'s pension plan—we
can, for those people who eventually receive benefits, have in effect
a wasteful double savings, as they reduce their standard of living
during their working years by unnecessary amounts in order to
provide twice for retirement.
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Thus we are concerned about continuing exemptions in the mini-
mum vesting and participation standards of ERISA for certain
groups such as church and government plans. We have difficulty
with the provision of S. 1090 and 1091 which would expand this
exemption from the minimum standards to agencies or organiza-
tions which are controlled by, or associated with, churches.

In some of our conversations with representatives of these orga-
nizations, they have indicated to us that they do not seek exemp-
tion from any minimum standards provision itself, but rather have
difficulty with some of the more technical provisions of the Inter-
nal Revenue Code. The protections offered by these technical provi-
sions may be just as important. However, we recognize the necessi-
ty of balancing all the interests here and we are prepared to
consider each particular rule of the code separately to determine if
the particular burdens it may place on the traditional method in
which churches have operated outweigh the benefits that the provi-
sion provides for employees in general.

However, we see no justification for expansion of the complete
exemption from ERISA from churches to church-related agencies.
Therefore, we have opposed S. 1090 as it stands. Our position on
this bill and on S. 1091 will be set forth in detail in the written
statement we are submitting for the record.

As an indication of the fact that we are prepared to balance the
various interests involved in the area of minimum standards, 1
would like to refer briefly to our position on section 123 of S. 209.
Stated briefly, ERISA requires that employees must be included in
a pension plan after 1 year of service. In order to prevent undue
delay, the statute requires that, for each employee hired, the
period of service must be measured from the date of hire.

Prior to ERISA, employers generally measured service by plan
years for everybody and did not have the possibility of 365 different
measuring periods, depending upon the time that particular em-
ployees are hired.

S. 209 gives employers the option to measure service on a plan-
year basis if the plan includes employees retroactive to their day of
hire. We would prefer a more liberal approach. We do not think
there would be a great deal lost if employers were allowed to use
plan years for all purposes and included people in the plan as of
the first day of the plan year following their completion of a plan
year of service.

We think retroactivity is unnecessary in this case.

This points out that simplification is possible and it can be
achieved if all interests do not insist on pushing their particular
goals to the ultimate.

As an illustration of this, let me turn to S. 989 which I think also
illustrates another underlying principle of ERISA, namely, that
benefits once earned should be available during the retirement
years.

ERISA furthers this particular goal by providing an opportunity
for employees who have received a distribution from a pension plan
before their period of retirement to avoid current tax on the distri-
})ﬁlgon by rolling it over into an individual retirement account, an
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Unfortunately, under ERISA, eligibility for this rollover treat-
ment was tied to the receipt of a lump sum distribution which was
also the threshold for the right to have access to the special 10-year
averaging provisions in the code.

So we have two benefits with one test for eligibility. We have
come to realize that it is a mistake to tie the two together. The
rules for lump sum distributions and access to special averaging
are extraordinarily complex, in order to preclude undue abuse of
. the special averaging provisions. In contrast, rollovers should be

encouraged and strict eligibility requirements as to the availability
of the rollover are inappropriate. We therefore support the princi-
ples of the chairman’s bill, S. 989, and would further support
simplification of the eligibility for rollovers.

On the other hand, there is little justification for the special
averaging provisions, the other arm-of a lump sum distribution.

Rather than mitigating the harsh tax consequences of large dis-
tributions in 1 year, special averaging encourages individuals to
take lump sums in order to reduce the overall tax burden. This is
not only inconsistent with the policy of ERISA that money be
available for the entire period of retirement, but also is a cause of
enormous complexity in both the conditions for eligibility and the
actual calculation of the tax.

Maybe there are certain special circumstances where the special
averaging does avoid a potentially harsh result, but we believe that
if we are serious about achieving simplification we cannot insist on
retaining every marginal advantage for taxpayers no matter how
complex.

The interests must be balanced.

Another theme that underlies our positions in this area is our
feeling that there must be equity in the distribution of the tax
benefits provided by the Internal Revenue Code and ERISA.

Examining to the question of tax equity, we find another exam-
ple which illustrates that taxpayers do not object to complexity
itself. That is, they do not object to it when it works in their favor.

S. 1092 deals with the special so-called catchup exemptions to the
limits on contributions to section 403(b) annuities. Section 403(b)
annuities are special opportunities available for employees of cer-
tain tax-exempt organizations. There are limits on the amounts
that may be contributed to these annuities. There are special ex-
ceptions to these limits for employees of educational institutions
and other organizations.

. S. 1092 would expand these special exemptions to employees of
churches and would add an additional safe harbor for contributions
up to $10,000 per year indexed for inflation.

We generally support the policy of section 415 to limit the
amount that can be set aside under favorable tax treatment. This
is essential if tax equity is to be maintained.

Moreover, we believe that section 403(b) which provides for favor-
able tax benefits without regard to the normal nondiscrimination
requirements, is poor tax policy. In this context, it is very difficult
to support expanding the advantages of section 403(b) over those
for normal retirement plans. These plans, as I have said, are limit-
ed in many cases to higher paid employees as compared to quali-
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fied plans which must cover a broad cross-section of all employees
in the company.

However, we are conscious of the enormous complexities of the
present rules in section 415. I am told that nearly 70 pages of draft
regulations are required in order to explain the detailed exceptions
to the 415 limits. I was familiar before I came into the Government
with three- and four-page forms that employees needed to fill out
in order to determine the amount that can be set aside under these
provisions.

I doubt if very many people compute these amounts correctly.
We think that it is important to eliminate this enormous complex-
ity. Therefore, we would not oppose a rule which would set forth a
special de minimis amount which could be set aside each year in
lieu of the section 415 and 403(b) limits.

We believe that this amount should be $7,500 not the $10,000
indexed for inflation as provided in the bill. We think that this
new special exception should be in lieu of all the others and not on
top of the existing complexity. Again, our position on this proposal
is set out in detail in our written statement.

We find another example of the opportunity to achieve favorable
retirement benefits which arises in connection with your bill, Sena-
tor-Matsunaga. Your bill, S. 511, is intended to deal with a particu-
lar aspect of this problem. -

Taxable corporations have a strong incentive to provide retire-
ment benefits in the form of qualified plans. This is the only means
by which the normal taxable corporation can get a current deduc-
tion while avoiding current income to their employees and allowing
the amount set aside to be invested in a tax-exempt manner. This
is not true, however, in the case of a tax-exempt organization.

A tax-exempt organization, of course, does not care about the tax
deduction so that if it establishes a so-called unfunded plan—a plan

-where there is no trust in which the assets are held—employees do
not have current income. Even if it sets aside a portion of the
assets to back up its promise to pay deferred compensation, the
earnings on the fund generally retain the advantage of tax exemp-
tion which is available to tax exempt organizations.

So these tax exempt employers do have the advantage of deferral

. —=and the advantage of tax-free investment without a qualified plan.
Moreover, under ERISA, unfunded pension plans can be main-
tained by tax-exempt organizations only if they are primarily for
the benefit of highly compensated individuals.

_Proposed regulations were issued by the IRS in February 1978
which would prevent deferral of income where employees have an
option to receive cash currently.

In the 1978 Revenue Act, Congress precluded the imposition of
these regulations in the case o taxagle corporations and estab-
lished special rules which would limit the amount that can be set
aside for employees of State and local governments.

owever, no action was taken with respect to tax-exempt organi-
zations and the Internal Revenue Service was not prohibited from
applying the February 1978 regulations to employees of these orga-

_ nizations. )

We continue to believe that it is appropriate to limit the opportu--
nity for the more highly paid employees of tax-exempt organiza-
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tions to achieve the benefits of qualified plans—income deferral
and tax free investment—without satisfying the nondiscrimination
requirement.

Therefore we issued a news release earlier this year seeking
additional comments on the possible application of the proposed
regulations to employees of tax-exempt organizations. Last week
we held a hearing on these proposals.

Commentators pointed out possible administrative difficulties in
applying the regulations. Thus, we can see advantages to a legisla-
tive solution along the lines of your bill S. 511. .

This proposal, which applies section 457 of the Internal Revenue
Code to tax exempt employers, places outside limits on the total
amount which may be deferred, whether or not employees exercise
an individual option. Thus, it avoids evidentiary problems in deter-
mining whether or not such an option exists.

Because we are uncertain at the moment of the probability that
S. 511 will become enacted, we believe that it may be proper to
proceed with preparation of a final regulation in this area but we
certainly do want to explore with this committee the possibility of
:l llegislative solution to this problem which might be acceptable to
I think in general that is something we can say about all the
areas under consideration. I think we generally have common goals
and we ought to be able to reach commonly acceptable solutions.

That concludes my statement. Thank you.

Senator BENTSEN. Mr. Halperin, Senator Javits was talking a
while ago about 5 years that we have taken flak over ERISA and
that is right. I noticed that while he was giving me some of the
credit for authoring it, some buzzing going on in the back. I do not
know whether it was credit or not. I frankly think it is.

I think that the objectives of ERISA are laudable and they are
great goals and we are accomplishing much of them, but a lot of
things have happened along the way with a major piece of legisla-
tion like that where we have seen inequities develop and where we
did not anticipate this or anticipate that and a degree of complex-
ity that we do not think is necessary.

One of the things that concern me is that you get a situation
where there is a disqualification of a pension plan and you have a
real tax penalty that can be imposed on the pensioners, and they
may be totally innocent in the process. It can be an administrator
who has violated the law, an employer or a union.

Do you not think that Treasury should have some civil remedies
here to enforce ERISA? Treasury has it in a number of other
instances. You have an antidumping provison in some other areas
and most of the agencies do have such.

S. 1089 provides that.

Mr. HALPERIN. Mr. Chairman, this problem is one on which I
think we agree. We agree that the sole remedy of disqualifying a
plan for any violation in many cases can be unfortunate and there
ought to be alternatives to disqualification. The IRS in practice
does try to work out alternative solutions to disqualification and
avoid it whenever it can.

We are studying the problem. In fact, we have a meeting set up
next week with representatives of an American Bar Association
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" Tax Section subcommittee which has been working on the problem
and has submitted to us recommendations for alternative solutions.

I think that when you come to the question of civil injunction
actions then, as we testified in our statement on S. 1089 before the
Committee on Labor and Human Resources, there are several
things that one must look at. :

First of all, if we are dealing with the question of minimum
standards those provisions which also exist in title I of ERISA, the
Labor Department already has the ability through injunctive ac-
tions to bring about corrections of a plan’s failure to meet those
standards. So the issue comes up as to whether or not that power
ought to exist in the Internal Revenue Service as opposed to the
Department of Labor. That is a subject on which, as indicated
earlier, there are some differences of opinion, both on the Hill and
other places. )

We think this ought to be discussed in connection with the
administration’s report on the reorganization plan which is due at
the end of January.

When it comes to other areas of plan qualification where there
are not any parallels to title I, you have the question of nondis-
crimination. A question that comes up here is, what does the
injunctive action require if an employer, for example, covers a
small group of employees in a plan. The employer asserts that the
plan is qualified because it covers a nondiscriminatory group. Then
the Internal Revenue Service comes in and holds, despite the em-
ployer’s claim that covering only 10 percent of the employees does
not produce a qualified plan; that they really need to cover 80

percent or 90 percent in order to have a qualified plan.

*  Can the IRS be given the authority to bring an action for an
injunction arguing that the employer must bring all of these other
people into the plan? That may increase the cost of the plan
tremendously and the employer may well say, if that is what I -
have to do in order to get the benefits of the Internal Revenue
Code, I would rather not have the benefits of the Internal Revenue
Code. I would rather have a nonqualified plan without the particu-
lar tax benefits.

I think that we have to examine very carefully whether injunc-
tions are the right remedy and exactly what kinds of injunctive
power we are going to have. We are certainly exploring the possi-
bility of more discrete penalties, perhaps penalties on those who
are responsible for the violation. This would not impinge upon the
benefits that would be paid to the innocent employees.

Can the ﬁenalty, for example, be limited to the employer without
affecting the tax treatment of the employees or without affecting
the tax treatment of the trust. If the plan discriminates in favor of
high-paid employees, can the penalty be tailored so it only affects
the benefits of the high-paid employees and does not a&‘ect the
benefits of the low-paid employees?

I think we certainly agree with your goal. We are trying to work
very hard at coming up with a solution. We are not sure we can go
along with the bill as it exists, but we hope to have alternative
proposals for you very shortly. A

We have no quarrel with the idea that disqualification alone is
the wrong way to go. :
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Senator BENTSEN. You heard some testimony a moment ago
about joint survival rules. We have had a number of persons who
said, well, that is going to require amending the plans and can be
quite costly to smaller plans. I think every member of this commit-
tee is concerned about protecting spouses. Certainly I am.

But I would like some work out of your staff telling us what we
are talking about. Are we talking about minimal benefits as relat-
ed to substantial work and cost in the amendment of the plans, or
is the reverse true? Is it a minimal problem in the amendment,
and should we try to adjust ratewise and actuarially to put the
{:)int?survival rules in the position as suggested by other legislation

ere’ .

Mr. HaLperiN. I think there are some very serious problems
there. I think there are some basic questions which need to be
answered. We need to bring them to the surface.

You can get involved in the rhetoric of saying that spouses need
protection if the worker dies, and obviously 1 have no quarrel with
that. I think there is a big jump between that and going to some of
the joint and survivor provisions that have been suggested.

For example, S. 209 I believe requires that a survivor annuity be
paid in any case in which a participant has 10 years of service.
Take the most extreme case. If an employee were to die, say, at age
35 after completion of 10 years of service, the amount that employ-
ee will have accrued under a pension plan is going to have very
little to do with the needs of the spouse and children at the death
of the employee. Adequate protection for the spouse and children
has to come through life insurance above and beyond the pension
plan. It certainly is not ¢lear that requiring that the plan do double
service, both as retirement protection and life insurance protection
in case of death at a very young age is at all sensible.

I think there is a lot more to be said in favor of survivor protec-
tion after retirement. We certainly do not want the case where the
worker dies at age 65 and the spouse is left penniless. That is a
very different story than worrying about the situation at age 35.

I think those are some very key questions that need to be an-
swered.

We are not sure that S. 209 is the right answer on those provi-
sions. I can certainly see the concern that there are going to be
some fairly small death benefits being provided at presumably
some administrative cost to the plan.

Senator BENTSEN. Senator Matsunaga?

Senator MATSUNAGA. Thank you, Mr. Chairman.

Mr. Halperin, the Internal Revenue Service held hearings on
proposed regulations dealing with nonqualified deferred compari-
son for tax exempt organization. Will the IRS or the Treasury
pursue this matter further?

What do you intend to do?

Mr. HALPERIN. Senator, as I said in my statement, we think
there is a problem there. We think that employees of tax-exempt
organizations today have, through salary reduction arrangements,
the opportunity to achieve the benefits of qualified plans—deferral
of tax and tax free investment—without meeting any of the nondis-
crimination requirements.
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. ’ -

Under ERISA, these plans are limited to those which primarily
benefit high-paid employees. Again, there is not the broad cross-
section of employees being favored by the these salary reduction
ty&c; arrangements. .

e think that something needs to be done. We take very serious-
ly the comments made to us at the hearing that some of the rules
we have proposed might not be easily administered, and that some
difficult line drawing would be required as to whether people really
did have a choice to receive compensation currently.

Senator MATsUNAGA. Do you feel the controversy can be resolved
administratively or must it be resolved legislatively?

Mr. HALPERIN. I think that there are certain questions. First of
all, some people would question our authority to deal with it ad-
ministratively. Ultimately, the courts would have to decide that.

Second, we certainly cannot do some of the things administra-
tively that you could do by legislation. A l?islative solution may
result in simpler rules to af)ply than an administrative solution.

So that I think there is a lot to be said for a legislative solution.
If we can all get together on one, I think we would prefer it.

Senator MATSUNAGA. Fine. ]

Perhaps it would be wiser to pursue the legislative route as
Erovid in S. 511. On another matter, are you familiar with my

ill S. 1958? Would you care to comment on that bill?

Mr. HavLprerIN. Yes. We would like to defer to the Labor Depart-
ment on that. That is within their jurisdiction.

Senator MATSUNAGA. Fine.

Thank you.

Senator BENTSEN. Thank you very much, Mr. Secretary. We ap-
preciate your testimoni. :

Mr. HALPERIN. Thank you.

Senatt;og BeNTsEN. I look forward to receiving the information 1
requested.

. [The prepared statement of Mr. Halperin follows. Oral testimony
is continued on p. 238.]
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Mr. Chairman and Members of the Subccclitteox

1 am pleased to have the opportunity to present the
views of the Treasury Department on several bills relating to
private pension plans., My rémarks will deal with the
following billss 8. 209, The ERISA Improvements Act of 1979
8. 511, regarding the treatment of unfunded deferred
compensation plans maintained by tax-exempt organ&:ntion-: 8.
989, regarding rollover of distributions from a mone:

urchase rlan; 8. 1089, the BRISA Simplification Act of 1979
. 1090, 1081, and 1092, relating to church plans and tax
sheltered annuities; and, S. 1240, the Bmployee Stock
Ownership Improvements Act of 1979. We defer to the
Department of Labor with respect to 8. 1958 regarding .
!nvelc:enen by a money purchase pension plan in employer
property.

M-278
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s. 209
ERISA Improvements Act of 1979

S. 209 represents a revision of S. 3017 introduced in
the last Congress as to which this Department expressed its
views in hearings on August 15, 1978, ’

These comments are in reference to those provisions of
S. 209 which affect the Internal Revenue Code and matters
involving the jurisdiction of the Treasury Department in the
administration of ERISA, except sections 201 through 205 on
which we testified on April 3,-1979. )

Section 102(4): Multiemployer Plans

Under present law, certain standards enacted under ERISA
for all plans are relaxed if a plan meets the definition of
the term "multiemployer plan." For example, the funding of a
multiemployer plan may take place over a longer period of
time than for other plans. Moreover, a multiemployer plan
can provide that benefits accrued for employees of an
employer prior to the time the employer joined the plan can -
be disregarded if the employer leaves the plan.

Among other requirements in order to be a multiemployer
plan, the plan must be one to which more than one employer is
required to contribute, and no employer can make 50 percent
or more of the aggregate contributions for a plan year.
Section 102(4) of the bill would remove the latter
requirement, although it would require 10 or more employers
to contribute to the plan. The number of contributing
employers could be fewer than 10 (but more than one) if the
Secretary of Labor finds that tre=ating such a plan as a
multiemployer plan would be consistent with the purposes of
ERISA.

The Treasury is opposed to this provision of the bill in
the absence of alternative safeguards, and believes that the
treatment of multiemployer plans should be separately
considered in connection with the Pension Benefit Guaranty
Corporation's recommendations on termination insurance for
those plans.

Sections 121 and 144: Exemption for Reciprocity Arrangements

These two sections operate to provide a form of
portability for collectively-bargained plans. Under section
121, a plan "participant® receiving benefits under an “away
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plan® may have the contributions made for him to the away
plan transferred back to the participant's "home plan.”
Service under the away plan would be picked up by the home
plan in computing benefits and for purposes of vesting:
however, the employer contributing to the away plan would not
be considered a maintainer of the home plan merely because of
the transferred contribution. Section 144 amends the
prohibited transactions section to allow the transfer of
contributions on the condition that the home plan pays a
reasonable administrative charge to the away plan. ! The
problems addressed in the bill are in part due to present
fiduciary rules and in part due to other substantive rules of
ERISA and involve the possible treatment of the away plan
employer as a maintainer of the home plan.

Treasury. supports the praposal in general, but feels
that there is a need to study further the possibility of
administrative rather than legislative relief. Such
administrative relief may be in the form of allowing certain
de minimis transfers of liabilities and assets betweén plans
without application of complex rules. We are unsure of the
effect of the bill in certain circumstances such as the
employee's continued right to benefits accrued under the away
glan, should the employee not return to the home plan. There

s also a need to add provisions to protect both the home and
away plans in the event of plan terminations, and from the
possible abusive use of the provision. Some limitations on
the scope and extent of reciprocal transfers may serve this
need. Consideration of this proposal should be deferred
until consideration is given to the comprehensive proposals
regarding multiemployer plans submitted by the Pension
Benefit Guaranty Corporation.’

Section 123: Deter@iﬁing Participation on a Plan Year Basis

Section 202(a) (3)(A) of ERISA defines the term "year of
service® for purposes of determining an employee's
eligibility to participate in a benefit plan. The general
rule under this provision is that a year of service is any
twelve-month period during which an eaployee has not less
than 1,000 hours of service,.and the beginning date for the
computation of such a twelve-month period coincides with the
date the employee began employment. This section of the bill
would add a special rule to allow the twelve-month period to
coincide with the plan year if the plan provides for
participation, vesting, and other rights and benefits under
ERISA on the basis of all of the employee's service without
regard to the date on which the employee's participation in
the plan commenced.
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This section will generally allow some administrative
simplification of plans, which we support. However, even as
modified, we believe that the rule causes more administrative
cost than is warranted by the additional benefits provided.
For instance, in a defined contributon plan the rule may
require the reallocation of employer contributions after a
plan year has ended. For a defined benefit plan funded
through level premium insurance contracts, special procedures
or plan provisions must be established for first year
entrants. There is a substantial need to relax the
administracive burden of maintaining plans, except in cases
where substantial federal policies are involved. Treasury
therefore believes that the participation rule should allow
unconditonally for the testing of the first year of service
by reference solely to plan years, thus allowing plans to
provide for participation commencing with the first plan year
following a plan year in which 1,000 hours is completed.

Section 124: Summation of Different Accrual Rates

This provision is addressed to multiemployer plans and
allows the computation of benefits on the basis of various
accrual rates experienced during an employee's career. In
part, the intent is to insure that the benefit accrual rate
used in a participant's final work years is not reguired to
be applied to service performed in earlier years.

This provision is unclear in its effect on the-benefit
accrual requirements aimed at the prevention of backloaded
benefits. For example, a plan may provide a benefit of $1
for each year of service in division X, and a benefit of $5
for each year in division Y. On its face, the bill would
permit such a calculation. However, if under the facts and
circumstances all employees were placed in division X for
their first 10 years of employment, and in division Y for the
years thereafter, a form of backloading would occur which is
and should remain prohibited.

There are three alternative methods for computing the
minimum portion of the normal retirement benefit due a
participant separated from covered service prior to normal
retirement age. The results which appear to be sought under
the bill would generally be permitted undz2r the method
described in section 204(b) (1) (B); however, that method
prohibits a plan benefit rate applicable to a participant's
later service that exceeds 133 percent of the participant's
current benefit accrual rate. The plan may be amended at any
time and without limit so long as the rate applicable to
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future service does not exceed 133% of the rate applied to
current service,

We believe that backloading in excess of the 133 percent.
amount should be permitted only if the other conditions of
the section 204 (b) (1) (A) or (C) methods are met. _Those
Srovisions allow greater latitude in backloading, but are

esigned so that the final benefit rate is given partial
effect in the earlier years should a participant terminate
before reaching normal retirement age. !

Because they are computed on the basis of all service
under the plan, under the (A) and (C) methods, improveaents
in plan benefits by amendment may have a substantial impact
on participants terminating {mmediately after the amendment
and prior tq normal retirement age. Under the 133 percent
method (method (B)), an amendment to the accrual rate need
not cause an increase in the total accrued benefit determined
immediately after the amendment. ’

Assume for example that a plan provides an accrued
monthly benefit of $15 far each year of service up to 25
years, and a total monthly benefit of $500 for 25 or more
years of service. This method would not meet the (B) tesat
because of the accelerated benpefit in the 25th year, and
would not meet the (C) method test because the benefit does
not accrue ratably. The method would meet the (A) test
because the $15 annual accrual is at least 3 percent of the
total possible benefit of $500. If the plan were amended to
provide an accrual of $22,50 per year {(up to 25) and a total
benefit of $750 for 25 years or more, the plan would again
fail the (B) and (C) test but would meet the 3 percent (A)
test. However, a participant with 20 years of service would
have a total benefit accrual of $300 (20 x 3% x $500) just
before the amendment and should have a total accrued benefit
of $450 (20 x 3% x $750) immediately after the amendment.
The bill would change this result so that the projected
benefit for this employee would be $550 (20/25 x $500 plus
5/25 x $750) and thus immediately after the amendment the
accrued benefit would be $330 (20 x 3% x $550).

To the extent the changes proposed by the bill conflict
with the balanced goals of the three present methods,
Treasury opposes the change. To the extent that the present
goals are unaffected by the bill, the proposed changes would
seem to be unnecessary. Therefore, Treasury does not support
the prgposed changes in the minimum standards for benefit
accrual.
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Section 125: Suspension of Benefits

This provision places additional restrictions on retired
beneficiaries of multiemployer plans who reenter the work
force in the same trade. The Treasury Department supports
the Department of Labor's recommendation that no decision be
made until completion of review of public comment on the
regulation proposed under section 203(a)(3)(B) of ERISA.

]

Section 127: Joint and Survivor Annuity

The changes proposed in S, 209 to ERISA's joint and
survivor annuity rules are highly technical. Yet they raise
broad and significant policy issues that must be addressed
before any changes are effected._ Under both Title I of ERISA
and section 401 (a) of the Internal Revenue Code, special
rules apply if a plan provides for the payment of benefits in
the form of an annuity.* Under those rules, the annuity
benefits must be paid in the form of a qualifying joint and
survivor annuity to the participant and his or her spouse
unless the participant elects not to receive payment of the
benefit in that form, These rules apply generally where the
participant is entitled to receive benefit payments at or
after reaching normal retirement age, or at a plan's early
retirement age if it has one. The vesting rules of ERISA and
the Code provide that employer-derived benefits may be
forfeited upon the death of a participant (before or after
retirement), except in the case of a survivor annuity payable
under the joint and survivor annuity rules. Thus, the
employer~derived benefits (other than the survivor annuity)
can be forfeited even where a participant is fully vested and
dies prior to the commencement of any benefit payments,

Section 127 of S. 209 would, in substance, change the
vesting and joint and survivor annuity rules. PFirst, the
surviving spouse of a participant in a plan normally
providing annuity benefits would be entitled to a survivor
benefit where the participant has ten years of service and
dies before receiving the vested percentage of his or her
employer-derived account balance or benefits.

¥0nder the internal Revenue Service regulations interpreting
this provision, the special rules apply only where the
annuity is a life annuity. Thus, a plan's provision for the
payment of an apruity for a term certain or for a term )
measured by the life expectancy of the recipient would not,
in itself, result in application of the special rules.



203

Second, -in plans not normally providing. annulty
benefits, any death benefit must be paid .to the surviving
spouse of the particpant. No alternative-is allowed,

The fundamental question here is whether the vesting
rule which allows forfeiture of employer-derived benefits
upon death is a correct approach.. The existence of any
retirement plan implies that employees have received reduced
immediate compensation in favor of the diversion of that
compensation into the retirement plan. It can be argued that
death should not result in the loss of the diverted
compensation. On the other hand, at least in:the context of
a defined benefit plan, the diversion can be viewed as
something like the purchase of an annuity. It is not
illogical to accept the loss of future annuity_payments on
death, even if the annuitant dies before any payments have
been made.

The second question follows only if, as a result of
examinaton of the first question, the possibility of
forfeiture upon death still remains., The question then is
whether the death to be focused upon is solely that of the
plan participant or is to include his or her spouse. The
current joint and survivor annuity rules, in effect, mean
that both deaths must be taken into account in some
situations. However, the current rules deal with the problen
in a very confused and somewhat arbitrary manner.

The third question is whether, assuming there should be
survivor benefit requirements of some sort, the participant
should be allowed to.elect against the payment of those
benefits to the surviving spouse. For example, is it
appropriate that the survivor benefits provided by the plan,
be paid to the participant's spouse if the spouse has
sufficient other income, or is legally separated from a
participant who is caring for other dependents?

We believe these issues should be dealt with
specifically before this provision is adopted.

Section 128: Alimony and Support Payments

This provision suspends the restrictions on the
assignment and alienation of plan benefits in the case of a
judgment, decree, or order affecting marital property rights
in pension benefits or affecting alimony or child support
obligations. We are in agreement with the  remarks made by
the Department of Labor. ' We-would add, however, that it

56-943 0 - 80 - pt.l - 14
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should be made clear that the effect of this provision is to
clarify the law, and although the change is made effective on
the date of enactment, it is not.to be interpreted as a
determination that such a plan provision or practice would
have violated ERISA prior to that date.

Section 131: Funding to Take Account of Puture Amendments

This provision provides that for plan years after 1980
the plan's funding method shall take account of all
provisions of the plan including provisions which have not
yet affected any participant as to the entitlement to or
accrual of benefits, A provision adopted which is contingent
on a future event shall not be deemed to be in effect as a
provision of the plan before the event occurs. Under this
proposal, employers would be aliowed to amend a plan
prospectively to provide that at a future date the rate of
accrual of benefits will increase or decrease, and such a
prospective increase or decrease in the plan's benefits may
be given an immediate effect in the computation of the
minimum funding standard. The effect of the bill is to
reverse the Internal Revenue Service's present position,
contained in Revenue Ruling 77-2, that the funding standard
account is affected only in the subsequent year when the plan
provision actually becomes effective.

There is some possibility for abuse in the adoption of
the proposed rule. It would be possible for both the funding
standard and the deduction rules to be manipulated through
the prospective amendment of plan.benefits, followed by the
rejection of such changes when the time for their effective
application arrived.

The Treasury Department recommends the adogtion of the
amendment contained in this section; however, the provision
should be limited to negotiated plans where there is a
bargaining agreement governing the future amount of
contributions or benefits and the changes will actually take
effect within the term of the present bargaining agreement.
The provision should also provide the Administration with
authority to limit abuses by applying the rules on the basis
of facts and circumstances rather than solely on the basis of -
the written bargaining agreement and the plan documents.

Section 142: Refund of Mistaken Contributions

Under the present rules of ERISA, section 403(c) (2)(A)
provides that.a contribution made by an employer resulting
from a mistake of fact may be returned to the employer up to
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one year after the payment of the.gontribution. Section 142
of the bill would allow a .mistaken caontribution to a
collectively bargained plan maigtained by more than one
employer to be returned within one year after the discovery
of the mistake by the plan administrator.

Section 403 (c) (2)(A) was .not mirrored in the Internal
Revenue Code provisions dealing with qualified plans as were
many of the ERISA standards;  however, through Revenue Ruling
77-200, the Internal Revepue. Service has applied essentially
similar rules for plan qualification purposes, including
sp:ciglg rules for the measurement Of the amount to be
refunded. . .

Treasury supports the change proposed by section 142,
and, if enacted, the Internal Revenue Service would modify
i:gw:uling accordingly. -

Section 301: Master and Prototype Plans

In addition to the other measures in the bill designed
to encourage more savings for retirement, S. 209 would
establish mechanisms for special master plans. -

The bill proposes that the:master plan sponsor--the

‘~"bank, insurance company, or other investment manager--be

considered the plan administrator and named fiduciary for
purposes of Title I of ERISA. We concur in the Labor
Department's support of this part of the proposal.

As you know, the Internal Revenue Service is an
enthusiastic supporter of, and has developed several
different types of, master and prototype plans. The major
differénce between S. 209 and existing IRS procedures for
master plans for corporate employers--from the perspective of
the tax law-~-is that under the bill employers are given the
protection normally afforded only after a determination
letter is issued, without the need to apply for such a
letter. The IRS does not believe such a provision is
workable unless a plan covers all employees and has full and
immediate vesting. 1In the absence of this requirement, a
determination of qualification cannot be made without
examination of the plan's participation and vesting rules as
they would apply to the specific employer's workforce.

The bill provides that, notwithstanding the general
qualification of the master plan, the Internal Revenue
Service may, upon audit, determine that the plan, in
operation, does not satisfy the .qualification reguirements.
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This finding may not beé retroactive unless there is alsv a
finding that the failure was intentiona) or due to willful
neglect. It is difficult to determine whether a particular
failure is due to intentiohal or willful neglect. In many
cases of small plans, records are unavailable and development
of proof of the willfulness required by the bill would be
extremely difficult. - The effect of such difficulty would
perhaps invite many plans to take advantage of the situation
believing that in all probability if they were caught they
would merely be required to make a prospective change.:

Title IV: Dual Jurisdiction and Employee Benefit Commission

As you know, the President's Reorganization Plan Number
4 went into effect on December 31, 1978. This plan-to divide
rulemaking jurisdiction between the Departments of Treasury
and Labor is described in the testimony of the Department of
Labor. We are confident that this plan is reducing
substantially the difficulties caused by previously
overlapping rulemaking authority. The plan is designed to be
evaluated by the end of January 1980. Therefore, we believe
it would be premature to enact a single agency structure at
this time as S. 209 suggests. i

We have not supported the single agency concept to date
in part because we are reluctant to thrust a new :
administrative system on the pension industry before there
has been a more in-depth analysis of the problems it raises.

There are two major areas of concern to the Treasur
Department. First, a single agency will not eliminate t{e
need to coordinate with the Internal Revenue Service; the
agencies will have to begin again to learn to cooperate on a
different basis. Second, reducing the role of the Internal
Revenue Service in determining eligibility for tax benefits
may impair equity in the tax system. '

The firs: concern arises because the private pension
system is now based on tax incentives and penalties. 'Like
other single agency proposals, S. 209 uses these incentives
and penalties, recognizing that the potential loss of tax
benefits may be a more effective deterrent than the threat of
injunctive relief or other action by an agency other than the
IRS. Under S. 209, the new agency would certify the tax
qualification or disqualification of a plan to the Service.
Such qualification affects issues left to the Service,
including taxation of participants on distribution, the
employer's deduction, and possibly the assessment angd
collection of. excise taxes under sections 4971 through 4975
of the Internal Revenue Code.
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A few isolated precedents exist for certification by
another agency to the IRS for tax purposes. In general,
however, these cases involve a single factual determination
made at a single point in time.* 'In contrast, in the area of
tax-qualified pension plans, tax qualification must be based
on the operation of the plan. The result must be continued
certification of opeérational facts.as affecting tax
liability; initial qualification does not suffice.

This procedure would require coordination of tax audits
with the other agency or, if all functions are transferred,
presumably an entirely separate audit of pension issues with
IRS auditors instructed not to raise such matters. If the
IRS is required to await determinations by another agency,
its ability to conclude audits.of the employer and all plan
particpants would be impaired. 1If anp employer's plan fails
to be certified for a tax year in which other tax issues are
also present, and the total tax liability of the employer
must be litigated, substantial coordination of the issues
raised would be required between the IRS and the new agency.
In other words, new types of dual jurisdiction would exist.

Under S. 209, the Internal Revenue Service would not be
entitled to apply the excise tax that is now used to deter
the underfunding of pension plans. However, this valuable
enforcement tool would be available to the new agency only {if
transferred to it by the President; in the absence of his
action, neither agency would be entitled to use the excise
tax deterrent. Further, such a transfer would add to the
duties of the new agency the assessment, litigation in the
United States Tax Court and collection of such taxes. Thesge
duties are in all other cases reserved to the Internal
Revenue Service. If the bill were modified to allow the
Internal Revenue Service to impose the tax, another area of
dual jurisdiction would be established.

*Examples of certification include, under prior law, the
Department of Commerce certifying import injury for purposes
of determining a taxpayer's entitlement to a special
five-year loss carryback established under the Trade
Expansion Act, and the War Production Board certifying
facilities as war emergency facilities in connection with the
special amortization rules applicable to those facilities.,
Under present law, there is a similar certification procedure
with respect to the amortization of pollution control
facilities (I.R.C. section 169); there is also special
treatment for.gain or loss under SEC orders (I.R.C. section
1081) and FCC policy changes for radio stations (I.R.C.
section 1071).



208

Furthermore, the more "certification" one places in a
single agency, the more likely it is that tax equity may be
compromised. S. 209 would transfer the Code's qualification
standards (including nondiscrimination and limits on benefits
for the highly compensated) to the new agency.

Discriminatory treatment and excessive contributions may
seriously compromise tax equity and yet may have little to do
with retirement security, as evidenced by the fact that they
are not presently a concern of the Department of Labor.
Therefore, continued IRS authority over these issues seeas
appropriate.
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s. 511

Unfunded Deferred Compensation Plans of Tax~Exempt
Organizations

On March 15, 1978 we testified before this Committee
with respect to S. 1587 as it related to regulations proposed
by the Internal Revenue Service on Februar{ 3, 1978.; These
regqulations affected arrangements under which employees were
offered an opportunity to request a deferral of payment of
compensation to a later time, often with the expectation that
the deferred amounts would be put aside by the employer in a
separate fund under the control of the employer. We believed
that in some cases very substaptial amounts were being
deferred. We also believed that these arrangements might be
discriminatory in their availability among classes of
empIO{eea, and that by their voluntary nature they undercut
the likelihood that the employer would establish a funded
qualified deferred compensation arrangement. We stated that
the doctrines of constructive receipt would apply to these
salary reduction arrangements and that deferral should be
permitted only if some restrictions applied.

On May 4, 1978 we wrote ‘to Chalrman Long again raising
issues of discrimination in tax-deferred salary reduction
arrangements and offered proposed legislation.

In our letter to Senator Long we expressed particular
concern as to employees of tax exempt organizations and
governments and we recommended that with respect to such
employees compensation be taxed currently if it is either
segregated from the general assets of the employer or it is
fixed by statute (or contract) and the employee is given an
option whether to receive it or not. However, the above
result would not apply to participants in a broad-based plan
if the benefits were nondiscriminatory, and not in excess of
the qualified plan deferral limits.

The Revenue Act of 1978 prevented the application of
rules such as those proposed on February 3, 1978 to employees
of a taxable entity. The reason for the exemption of taxable
entities from the proposed rules was the conclusion that in
the case of a taxable employer a deduction for deferred
compensation would be postponed until includable by the
employee. Thus there would be relatively little change in
tax receipts from deferral as opposed to treating the
deferred compensation -as currently taxable to the employee
and currently-deductible by the employer. This result is not
true, of course, in the case of a tax exempt employer where
there is no deduction for the wage payments.
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Therefore, the 1978 Act provision exempting taxable
entities explicitly excluded tax exempt organizations from
the umbrella provided to those taxable organizations. We
believe that this distinction is justified because of the tax
exempt organization's general exemption from tax on its
investments, and because such an organization would be
unaffected by the deduction deferral. Because of these
differences, there would be little tax encouragement to
establish a qualified plan., For example, under one set of
assumptions, in the case of a highly compensated employee,
the annual cost to a taxable employer to provide an after tax
§100 monthly annuity changes from $183 to $114 if a qualified
plan is used, rather than a self-funded investment pool.*
This is a reduction of 38 percent. Because the tax exempt
employer gains no benefit from the "deduction" and is exempt
from tax on its own income, the cost of a qualified plan
($114) is no less than the cost that would be incurred if the
investment of the deferred amount were retained by the exempt
employer, assuming the employee was not taxed until actual
payments were made. We are particularly reluctant to see the
exempt organization placed in a tax neutral position between
a funded qualified plan and a non-funded plan because, under
Title 1 of ERISA, the non-funded plan must be maintained
primarily for highly compensated employees.

*The assumptions are: an individual mar.jinal tax rate of 23
percent, an average corporate tax rate of 25 percent on the
accumulated investments and 46 percent on deductions, an 8
percent rate of return on investments, a 30 year period to
accumulate the fund, and a 14.12 year period over which the
annuity payments are made. It is often stated that taxable
corporations have an advantage in the payment of compensation
because the deduction reduces the cost to 54 cents on the
dollar. This is only true if the corporation pays
compensation out of what would otherwise be after-tax
profits. However, a corporation in entering a particular
activity must expect to earn enough to cover its costs
(including salaries) plus an adequate return on its
investment, after taxes on its profit. Thus, if the net
return is to remain constant, an additional $1 of gross
revenue must be received for each additional $1 of
compensation payable if the payment is deductible; and if not
deductible, the additional revenue must be sufficient taq
cover both the tax on the income and the amount of the
nondeductible payment.
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Section 457, added to the Internal Revenue Code by the
Revenue Act of 1978, limits the use of non-funded salary
reduction plans for employees and independent contractors
furnishing services to state and local governments. These
rules limit the percentage of compensation that may de
deferred as well as the absolute dollar amount. Although
these limitations clearly mitigate the disproportionate
benefit under such. arrangements previously %alned by highly
compensated employees and contractors, the legislation does
not provide specific anti~discrimination rules. This is in
contrast to the nondiscrimination test provided in the 1978
Act for two other salary reduction arrangements, cafeteria
p%ans and cash-and-deferred profit-sharing and stock bonus
plans.

As stated above no action was taken in the 1978 Revenue
Act with respect to tax exempt organizations. Therefore,
this past June the Internal Revenue Service published a news
release seeking additional comments on the possible
application cf the 1978 proposed regulations to employees of
tax exempt organizations. After receiving substantial
Y;g;ten comment, a public hearing was held on November 27,

The purpose of the hearing was to explore further the
appropriate standards which might be used in determining the
existence of a deferral option. We requested specific
comments on the appropriateness of tests based on specific
written evidence, on the alteration of an individual's
current compensation pattern, and on the fact that amounts
were set aside by the organization to meet the deferred
obligation.

Commentators indicated their belief that in many cases |
it would be difficult to determine whether amounts were
segregated from the general asssets of the organization.
Furthermore they expressed concern that such a test might
create an unfair distinction between employees electing to
defer compensation whose employers segregated assets, and
other electing employees whose employers did not. :

We contin © believe, however, that it is appropriate

to limit the opportunity for the more highly paid employees
of tax exempt organizations to achieve the benefits of
qualified plans -- incone deferral and tax free investment --
without satisfying the non-discrimination requirment.

] We recognize that proceeding on the course of rulemaking
by regulation has its limitations, and a regqulation could
involve problems of administrability. Thus we can see -
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advantages to a legislative solution along the lines of
section 457 of the Internal Revenue Code applicable to
employees of state and local governments. As noted above,
this section places limits on the total amount which may be
deferred, whether or not the employee exercises an individual
deferred option. This would avoid evidentiary problems in
establishing whether or not such an option exists. We also
continue to believe that section 457 could be improved by
incorporation of nondiscriminatory requirements.

Because we are uncertain at the moment of the
probability that S. 511 will become enacted, we belleve that
it may be proper to proceed with preparation of a final
regqulation relating to deferred compensation arrangements for
employees of tax-exempt organizations, but we certainly want
to continue to explore the possibility of a legislative
solution acceptable to all. Because I believe that we have
common goals, I believe strongly that this is possible.
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S. 989 -- Special "Rollover” Rules

S. 989 would provide that, for purposes of determining
whether a qualified plan participant has received a "lump sum
distribution,™ money purchase pension plans need not be
aggregated with other defined benefit pension plans of the
same employer. This would allow an employee who receives a
distribution of the balance to his or her credit in a money
purchase pension plan to "rollover™ the distribution into
either an individual retirement account or another’ qualified
plan, even if the employee is also entitled to receive
payments under defined benefit pension plan in subsequent
taxable years.

S. 989 achieves the same result as H.R. 4298 which we
recently discussed in hearings before the Subcommittee on
Select Revenue Measures of the Housé Ways and Means
Committee, on September 27, 1979, We would like to take this
opportuinity to again express our views concerning what has
become a very important and extraordinarily complex corner of
the law in the hope we can begin a dialogue that will lead to
both greater simplicity and greater equity.

S. 989 involves so-called "lump sum distributions” from
pension plans. Such distributions have for a number of years
been entitled to various forms of special tax relief. The
most recent was provided by the Employee Retirement Income
Security Act of 1974 (ERISA) which amended the Code to allow
special 10-year forward income averaging for lump sum
distributions. Roughly, this treats the distribution as if
it were received ratably over a l0-year period and was the
only income earned for each such year. The ostensible
purpose of such relief was to mitigate the impact of a
progressive tax on individuals who receive extraordinarily
large amounts of income in one year and perhaps to recognize
the general applicability of lower marginal rates after
retirement.

Since the special tax relief for lump sum distributions
seems to be based on the assumption that the taxpayer would
have little or no other income in his post retirement years,
it is appropriate that the taxpayer not be entitled to
additional pension benefits. Although the law does not fully
reflect this theme, in order to qualify as a lump sum .
distribution, the distribution must constitute, among other
things, a distribution of the total balance to the credit of
the employee in all similar tax-qualified plans. For this
purpose, similar plans are determined by type; that is, all

pension plans (both defined benefit and money purchase plans) .

are similar, all profit-sharing plans are similar, and all
stock bonus plans are similar.
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Under these rules, if an employee recieves a
distribution of the balance to his or her credit in a money
purchase pension plan, but also particpates in a defined
benefit plan and does not receive a total distribution from
that plan, the employee would not be entitled to treat the
money purchase plan distribution as a lump sum distribution.

The special tax relief for lump sum distributions may
have a perverse effect. Rather than mitigating against the
harsh tax effects of a large one-time distribution, it may
actually be encouraging such distributons in order to take
advantage of a reduced tax burden compared to what would be
owed if ratable distributions were provided. This
encoura?ement of lump sum distributions is inconsistent with
the policy of ERISA to provide security for all retirement
years. :

In recognition of this result, Congress in 1974 provided
for "rollovers"; that is, taxpayers receiving lump sum
distributions from qualified plans can avoid current tax by
"rolling over” the distribution into an individual retirement
account or annuity ("IRA") or another tax-qualified plan.

Tax would be payable only as periodic distributions were made
from the IRA or other plan.

There seems to be little justifiction for obtaining
special income tax treatment for lump sum distributions when
rollovers are available. At the very least, such special
treatment should be limited to those situations where an
employee or an employee's beneficiary receives a total
distribution of the balance to the credit of the employee
from all qualified plans in which the employee participates.
This would eliminate the abuses available through planning
for participation in multiple plans.

In 1974 rollovers were generally limited to lump sum
distributions and lump sum distribution treatment was
specifically restricted in order to avoid abuse of the
special averaging provisions. However, in the course of the
past five years, we have begun to realize that since
rollovers are consistent with the policy of encouraging
individuals to save for retirement and to have assets
available for their retirement period, eligibility for
rollovers need not be tied to "lump sum distributions.”

S. 989 continues this trend. It allows an employee who
receives a distribution from a money purchase pension plan to
treat the distribution as eligible for rollover even though
the employee continues to have an interest in a defined -



215

—

benefit pension plan. However, it would not allow the
employee the benefit of special tax treatment for
distributions from the defined benefit pension plan.

We support the concept of expanding the types of
distributions eligible for rollover treatment. In fact, in
light of the substantial retirement plan policies which are
served by rollovers, we believe that the rules relating to
when a plan distribution is eligible for rollover treatment
should be substantially liberalized. In general, we would
support an approach which would allow any plan distribution
to be rolled over except a distribution which was being made
in connection with a life annuity or a term certain annuity.

This would simplify the law in the area of rollovers and
would prevent some harsh results. For example, under current
law if an employee receives & distribution of the balance to
his or her credit in a plan during one taxable year, the
amount received is eligible for rollover treatment. However,
if an additional amount is received in a subsequent year,
current law prohibits that subsequent amount from being
rolled over into another retirement vehicle and the
subsequent distribution is not eligible for special tax
treatment. Under the rule we have proposed this subsequent
amount could also be rolled qver.

We do not believe it would be appropriate to extend the
special rollover rule to payments under a life annuity or
payments under a term-certain annuity for the substantial
period because of the abuses which might result. Por
example, an employee who begins to receive an annuity at age
60 could obtain substantial deferral of tax by rolling over
each annuity payment into an IRA. No distributions would be
required to be made from the IRA until the participant
reached age 70 1/2 and then the amounts which would be
required to be distributed would be less than the amounts
otherwise includible in the employee's income from the
qualified plan. Since the purpose of allowing for
tax-favored retirement plans is to provide for retirement
savings, we believe a rollover in these annuity situatioas
would be inappropriate since the ultimate beneficiary of the
retirement plan might be someone other than the employee or
the employee's beneficiary. *

If the Committee finds these proposals to be of
interest, we would be glad to work with staff members of the
Committee and the Joint Committee staff to develop specific
legislative proposals.
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Finally, I would like to address the issue of the bill's
effective date. The current effective date provision states
that the amendment will be effective with respect to taxable
years beginning after December 31, 1974. We object to this
retroactive approach. Giving retroactive effect to tax laws
substantially increases the complexities in administration of
the tax laws. In addition, a retroactive rule would, in
effect, penalize those who acted and planned under the law
previously in effect and who cannot now restructure their
transactions. Therefore, we urge an amendment to the bill
deleting this retroactive effect.
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S. 1089 ~-~ The ERISA Simplification Act of 1979

Introduction

Treasury supports the continuing effort to reduce the
overall paperwork burdens on plan administrators and
employers, consistent with the purpose of ERISA to provide
participants, beneficiaries and the administering agencies
with adequate information. Although it is imperative that
those responsible for plans not be impeded by excessive or
unnecessary paperwork we believe that ERISA represents a very
important advance in the protection of the benefits promised
to retired employees and their beneficiaries. 1In the
structure of rights and remedies there is strong emphasis
placed upon the individual participant's initiative, as well
as oversight by governmental agencies. Neither the
individual nor the interested agencies can. function as
intended by ERISA if they have either too much of the wrong
kind of information, or too little of the right kind. 1In
either case the result is counterproductive.

The BERISA agencies are continuing their efforts to seek
the proper balance. Much has been done in the last year but
we acknowledge that there is more to be done. We welcome the
recommendations of the Congress and the opportunity to enter
into a dialogue on this important subject.

Section 2: Collection of Premiums by the IRS

Section 2 of the bill provides for the collection of the
Pension Benefit-Guaranty Corporation premium through the use
of the plan's annual report, Porm 5500, filed with the IRS,
In general, this issue is primarily of concern to PBGC and we
support the conclusions reached by PBGC with regard to the
needs of their program.

I would like to highlight one issue, however. The
intended function of the Internal Revenue Service with
respect to the information reported on the form is not clear.
Because the process of validating the payment of premiums is
of primary concern to the PBGC, we recommend that even if
this provision is adopted, the PBGC should continue to have
full authority to conduct investigations and enforcement
actions with respect to premiums.
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Section 3: Elimination of Summary Annual Report

Section 3 of the bill would eliminate the requirement
that certain ‘statements of the plan's financial condition be
provided annually té all participants. 1In substitution, the
bill would provide for a summary of that information and the
source for obtaining additional information to be posted at
various work places. Since this area is of primary concern
to the Department of Labor we defer to that Department as to
this section of the bill.

Section 4: Filing of Formgs with Income Tax Returns

Section 4 of the bill provides that "taxpayers shall
have the option to file any foims required by (ERISA) with
the annual income tax forms required by the Internal Revenue
Code...".

This presents certain difficulties. Pirst, many plans
are maintained by more than one employer, and the
responsibility for filing the appropriate documents rests
primarily on the plan administrator rather than on the
employers. Thus, there is no single employer's tax return to
coordinate with the plan's filing.

Second, a plan's filing is geared to plan years, while
the employer's income tax return relates to the particular
taxable period used for income tax purposes. The income tax
year and the plan year do not necessarily coincide, even when
there is a single employer maintaining the plan. To the
extent that the plan year ends early in the tax year of the
employer the bill would permit an extension of the filing of
the annual report for several months until the income tax
return i3 due. At its worst this would result in a delay of
11 months from the time that the annual return for the pian
would otherwise be due, This result would be undesirable
from the standpoint of the agencies whose duty it is to
administer the programs based on these annual reports, as
well as from the standpoint of participants and other
interested individuals looking to the reports for valuable
information. :

Under Code section 6072(b), the income tax filing date
for a corporation is the 15th day of the third month
following the close of the taxable year. The time for filing
partnership and individual tax returns is the 15th day of the
fourth month. Under Code section 6081, extensions may be -
granted for filing income tax returns for periods up to six
months.
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The plan's return (Form 5500) is required to be filed
not later than the last day of the 7th month following the
close of the plan year, unless an extension of time up to 2
1/2 months is granted by the Service. For this purpose, an
extension of time for filing the employer's income tax return
will automatically be treated as an extension of time to file
the Form 5500 in the case of a single employer plan.
Therefore, for an employer with a conventional single
employer lan and a plan year coinciding with its tax year,
there woi.d be no difficulty in filing the two returns at the
same time,

Further there would be no difficulty for a single
employer to obtain IRS approval for a change of plan year to
coincide with. the tax year. Thus, in those situations where
the goal of the bill is attainable -- a single employer plan
with identical tax and plan years -- legislation is not
necessary to achieve it,

A final comment should be made regarding other forms
required by ERISA but which are not filed on a regular basis.
For example, timely reports must be made to the Internal
Revenue Service with respect to mergers and consolidations of
plans in order to give the Internal Revenue Service an
opportunity to intervene in a transaction. These forms are
unrelated to the particular tax year of the employer and in
most cases are unrelated to a plan year end. This provision
of the bill should not in any event be extended to such
forms.

Section 5: Bookkeeping Guide for Small Businesses

The bill provides for two types of guides to be
published with respect to ERISA, First, the bill requires
the Department of the Treasury and Labor to publish a booklet
to assist plan sponsors (particularly small businesses) in
developing or revising record keeping systems to simplify
compliance with ERISA. The problems of small businesses are
of particular concern in connection with the cost of
compliance with ERISA. Because they lack economies of scale
the reporting and compliance requirements lay a particularly
heavy burden on them. Although various aspects of compliance
and reporting have been dealt with in privately published
materials, it would be helpful for the government to provide
in one place a summary of the current thinking on the subject
by both agencies. However, since we have limited resources
available, we would prefer the flexibility to determine how
our resources should be allocated., Naturally we do welcome
suggestions from others, and in particular from Congress.

<
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The second guide provided for by the bill is in the form
of a booklet prepared by the Secretary of the Treasury for
taxpayers summarizing the rules concerning individual
retirement accounts. The Internal Revenue Service has
published such a document, Publication 590, entitled "Tax
Information on Individual Retirement Arrangements." The last
publication was dated January 1979, and a revised version of
this fublication is currently being worked on with the hope
that it might be available prior to the filing date for the
1979 income tax returns. Because the law affectinj IRAs has
been in a state of flux, it is difficult to determine when
such a summary type booklet should be published, since there
is always another change just over the horizon. The Treasury
believes in the value of these booklets and will continue to
provide information for the public on this subject as rapidly
as is possible under the circumstances. :

Section 6: Civil Enforcement Actions by Treasury Department

The bill provides the Secretary of the Treasury with
authority to bring a civil action to enforce compliance by a
plan or trust with the requirements of the Internal Revenue
Code applicable to so-called 'gnalified plans. Under present
law, the failure to comply witn such requirements results in
"disqualification" leading to adverse tax consequences
including possible denial of a tax deduction for the
employer, taxation of the income of the trust and possibly
less favorable tax treatment for employees and their
beneficiaries. The bill is obviously intended to provide
alternative sanctions. The Internal Revenue Service has been
studying the question of alternatives to plan
disqualification and we understand that a Comnittee of the
Tax Section of the American Bar Association has also been
interested in this problem. We welcome the initiative of
this Committee in developing a more widespread dialogue on
this very important issue. However, certain questions must
be faced in considering whether the approach of the bill
should be adopted. i

The provisions of the Internal Revenue Code related to
qualified plans can be divided into several parts.

First, there are the portions of the Internal Revenue
Code which parallel provisions in Title I of ERISA relating
to participation, vesting and funding. With respect to such
provisions the Secretary of Labor already has the authority
under section 502(b) of ERISA to bring injunctive actions to
enforce compliance. The question of the division of
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responsibility between Labor and Treasury is being studied in
connection with the President's Reorganization Plan number 4
as to which the Office of Management and Budget is required
to submit a report to Congress by January 31. A transfer of
civil litigation authority from the Department of Labor to
the Internal Revenue Service is among the alternatives
presently under study and it seems appropriate to defer
consideration until the study is completed.

The second set of provisions in the Internal Revenue
Code deal with nondiscrimination requirements. That is, a
qualified plan may not discriminate in favor of higher paid
employees. -Under present law an employer has discretion as
to whether or not to establish a plan. Once a plan is
established it must comply with Title I requirements;
however, it need not comply with the nondiscrimination.
requirements: The bill suggests that at least once a plan
claims the benefit of qualified status it can be forced to
comply with the requirements of the Internal Revenue Code.
This raises significant questions. Suppose, for example, an
employer establishes a plan for salaried employees who
comprise 10 percent of the employees of the company. If the
Internal Revenue Service finds that the exclusion of hourly
paid employees results in a discriminatory plan will the
employer be required to cover the remaining 90 percent of the
employees?

Third, there are provisions in the Internal Revenue Code
which neither affect discrimination nor are parallel to
provisions in Title I.

As an overall matter, if it is decided that injunctive
relief is appropriate in all or some of these circumstances
we must decide whether it is consistent with the traditional
role of the Internal Revenue Service which up to now, at
least on the surface, has been to determine taxpayer's
appropriate liability from particular activity and not to
enforce any one mode of conduct. It is also necessary to
consider whether injunctive action by either Labor or the
Internal Revenue Service should be in addition to possible
plan disqualification as it is today or whether in some
circumstances, at least, injunctive relief should entirely
replace plan disqualification as a sanction. It has been our
belief that the self-enforcing aspect of the Internal Revenue
Code would be severly weakened if the Internal Revenue
Service could only require taxpayers to do what they should
have been doing all along.
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S, 1090, s. 1091 and S. 1092 --

Amendments Relating to Church Plans

S$. 1090 and s. 1091

‘S. 1090 and S. 1091 would amend the definition of church
plan in Title I of ERISA and in the Internal Revenue Code.

Under current law, a church plan is defined as.a plan
established by a church or by a convention or association of
churches which is exempt from tax under section 501 of the
Code. 1In addition, a special temporary rule provides that if
a plan was in existence on January 1, 1974, it will be
treated as a church plan if it was established and maintained
by a church or convention or association of churches and one
or more agencies of such church (or convention or
association), if the church and each such agency is exempt
from tax under section 501. However, this temporary rule
does not apply for any plan year beginning after 1982. The
term church plan does not include a plan maintained by more
than one employer, if one or more of the employers in the
plan is not a church or a convention or association of
chgrches which is exempt from. tax under section 501 of the
Code.

S. 1091 would make three changes in this definition.
First, a church plan would include a plan established and
maintained by an organization, the principal purpose of which
is the administration or funding of a plan for the provision
of retirement benefits for employees of a church or a
convention or association of churches. We understand that
this would allow a program of a church pension board to be
considered a church plan.

In proposed Treasury regulations issued on April §,
1377, no provision was made to allow a program maintained by
a pension board or other separately incorporated organization
to maintain a church plan. Through written comments ard at a
public hearing held on October 6, 1977 with respect to the
proposed regulations, commentators suggested that the term
church plan should include a plan which is administered by a
separately incorporated organization such as a pension board
or a bank. We agree that such a provision is appropriate.

However, S. 1091 would go substantially further by
permitting a plan which is established and maintained by the
administering organization to be considered a church plan.
For the reasons set forth below, we do not feel it is
appropriate to expand the definition of a church plan this
far.,
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Second, the bill would define the term "employee," for
purposes of determining who may participate in a church plan,
to include any duly ordained, commissioned or licensed
minister of a church in the exercise of his ministry,
regardless of the source of his compensation. The term would
also include any employee of an organizatjon which is
controlled by or associated with the church or a convention
or association of churches so long as such organization is
exempt from tax under section 501. These provisions would
substantially expand the concept of church plan and by
allowing church agencies to be included in church plans would .
effectively make the temporary rule contained in current law
permanent.

The effect of the current rule is that employees of
church agencies will, after 1982, be entitled to the full
protection provided by ERISA., We believe this is beneficial.

While Congress took account of the special status of
churches, and of governments, in exempting church plans and
government plans from the basic participation, vesting and
funding requirements of ERISA, it seems to us that such
exceptions should be kept to a minimum. If benefit levels
for employees of a church agency remain the same but more
employees become eligible to participate and to receive a
vested benefit, the cost of maintaining a qualified plan for
a church agency will probably increase. However, the policy
of ERISA is to provide more assurance that covered workers
will receive benefits promised by a plan. One aspect of this
policy is a prohibition against using a given amount of
contributions to provide a higher benefit for a few employees
and nothing or a minimal benefit for others. Therefore, we
oppose the provision of S, 1091 which would extend the
temporary rule relating to church agencies and which would
prevent the full requirements of ERISA from applying to
church agency plans. However, it might be appropriate to
treat certain agencies, such as missionary boards, as part of
a church plan where such agencies are performing functions
which one church alone could not afford. Moreover, some
representatives of these organizations have indicated to us
that they do not seek exemption from the minimum standards
but rather they have difficulty with some of the more
technical provisions of the Code. The protections afforded
by these provisions may be just as important. However, we
recognize the necessity to balance the interests. We are
prepared to consider each particular rule separately to
determine if the peculiar burdens it may place upon the
traditional mode in which churches have operated outweigh the
benefits provided. However, we see no justification for
expansion of the complete exemptions from ERISA,
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The third area of change which would be wmade by S, 1091
telates to the rules of the proposed rejulations which would
cagse a plen to lose 1te church plan stetus If one of the
shirches asintaining the plan falls to seet all the
teqairenenta. 8. 109] would provide thet in such a case, if
the plan cocrects 1t's fatlure to meet auch reguirements
vithin & specified vorrection period, the plan would be
deesed to eeet the requirements for the year In which the
corredtinn vas sale and for all prior years,

We believe thia gaes too far, MHovever, ve altioc believe
that the rule in the proposed requlations vhich would cause a
plan o lose 1ts church plan status (f one of the churches
831013142103 the pilan falls to meet all requiresents vas
ornfuly harash. We helieve it 1a appropriate to provide that a
plan wiil e allowved to retatn its church plan status (f a
CRUrch which Joes not seet the (equireaents disassociates
itsell! trom the plan after notice fros the Internal Revenue
Service Of yts farlure to meet the reguireaents, This
APPIOATN would retain saubstantial incentives to comply with
the JhJarlh plan regutresents and yet would relieve the
cxplying asaders 2f & church plan (ros the hsrsh results
whish Rl Deen propoused in & situation where one church
{a1.¢3 13 meet the rejulreaents,

5. 1292 would sudbstantially expand the ability of church
employess tO ®ake relatively larje contributions to certain
retireaent plans Juring their later years of service.

The bill relates to section 403(b) annuities and would
“spand the years of service taken into account 1n coaputing
‘ne "enzission allowance® under section &03(b)(2). Under
LLr1ent law, 8 taspayer Ray take 1nto account only periods of
seiviie with NIS 5f her curcent smployer for purposes of
.o8pating the eszlision allovance.

We snderstand that current law say create different
teeataent fo¢ eapiayees of churches orjanized under a
nierarchial basis 33 opposed to employees of churches
stjaniged on 3 cunjrejational basis., An eaployee who
sransfers feom one Church to another in a hierarchial
$Lfactife (eBMAINS wilh the same employer and, thus, does not

>se credit f21 past periods of service for purposes of
.ot ing the eazlaston sllowance under section 40)(b).
Baevcet, Buch 4 transfer ip 3 conjrejational structure aay
fessit in @ <hanjge Of eaployers and the loss of prior service
tut parposes 2 computing the excluston ailowance.
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Under S, 1092, all periods of service with all churches
would be considered as periods of service for one employer.
We do not object to this provision.

The second area of change proposed by S. 1092 concerns
the limitations on contributions to section 403(b) plans
under Code section 415(¢). This section provides in general
that the contributions and other additions allocated to a
participant in a defined contribution plan may not exceed the
lesser of a specified dollar amount or 25 percent of the
participant's compensation. Sction 415(c)(4) currently
provides more liberal limits for certain employees whose
employéers maintain section 403(b) annuity plans. The
employees subject to these special limitations do not include
church employees. The legislative history of this special
provision indicates that it was added to the Code in order to
enable covered employees to "catch up® on contributions in
the later years of their careers to make up for contributions
which were not economically feasible during earlier periods.

S. 1092 would extend the special limitations in section
415(c) (4) to employees of churches and, in addition, would
create a de minimis allowance under which the limitations of
section 415 would not be violated by any contribution of
$10,000 or less. Purther, the $10,000 amount would be
adjusted for increases in the cost of living.

We generally support the policy reflected in section 415
of the Code which seeks to limit the portion of earnings
which can be set aside on a tax-favored basis. We also
support the general requirement that plans established by an
employer must cover a broad cross section of employees in
order to receive favorable tax treatment. Since section
403 (b) annuity plans are not required to cover a broad cross
section of employees, we do not believe the special
preference for tax-exempt institutions embodied in section
403(b) reflects sound tax policy, nor do we believe the
special exception from section 415 which is available for
certain section 403(b) plans is justifiable. Not only are
the plans described in section 403(b) given a preference over
qualified plans with respect to both coverage and in certain
circumstances the application of the section 415 limits, but
the special rules in section 415(c){4) are extremely complex
and a burden on employers and employees. Given our concerns
with respect to both section 403(b) plans and exceptions from
the section 415 limits, we cannot support the changes
proposed by S. 1092, However, we would not oppose an
expansion of the eligibility for special treatment under
section 415(c) (4) if a specific de minimis amount were
included in section 415(c) (4) in lieu of the currently
complex rules in that section. We would propose that the de
minimis amount be $7,500 per year without a built-in
adjustment for inflation.
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$. 1240

The Employee Stock Ownership
Improvements Act o

S. 1240, the Employee Stock Ownership Improvements Act
of 1979, would make a number of changes in the law relating
to employee stock ownership plans and would also affect
certain other provisions in the Internal Revenue Code
relating to employee benefits. My statement will discuss
each section of S. 1240 separately. )

Section 2: Permanent Investment Tax Credit

An employer is currently entitled to an additional
investment credit for contributions to an employee stock
ownership plan. The additional tax credits are based on
qualified investments made by the employer. Under current
law, these additional investment credits are not available
wggh respect to qualified investments made after December 31,
1983.

Section 2 of the bill would make the additional
investment tax credits permanent. We estimate that the
additional revenue loss from this provision would be $864
million in 1984 and $1.065 billion in 1985, .

As we testified before the Senate Finance Committee on
July 20, 1978, present law discriminates in favor of certain
industries because it ties the availability of employee stock
ownership to the investment base of the industry. There is
no rationale behind providing one worker a level of
contribution different from that received by another worker
simply because their employers have invested different
amounts of money in plant and equipment. Current law favors
workers in capital intensive industries.

We believe that if Congress enacts further legislation
which provides for the purchase of stock through a tax
credit, it would be preferable to base the determination of
eligibility on the wajes paid by an employer rather than on
the employer's investments in certain types of assets.
Because of our concern over the discriminatory nature of the
current investment credit approach, we oppose section 2 of
the bill which would make the investment credit employee
stock ownership plan provisions permanent.
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Section 3: Labor Credit ESOPs

Section 3 of the bill would amend the Internal Revenue
Code to allow an employer to obtain a one percent tax credit
if the employer contributes employer securities, or cash used
to acquire employer securities, to an employee stock
ownership plan in an amount equal to one percent of the
compensation of participants under the plan., This wage base
or "labor" credit ESOP would not be allowed if the employer
has taken advantage of the investment credit ESOP under the
Code. 1In general, the plan maintained under this section
would be rejyuired to satisfy the same standards as any other
ESOP, although the limitation on compensation which is taken
into account for purposes of allocating contributions under
the investment credit provisions would not apply.

As indicated above, we favor a wage base or "“labor"
credit ESOP over the current investment credit ESOP
provisions. However, we cannot support the approach
described in section 3 of S. 1240 as currently proposed for
two reasons.

First, we believe that the labor credit approach should
stand alone and should not be. offered as an alternative to
the investment credit ESOP. Allowing the choice of labor or
investment credit ESOPs will, we believe, continue to
discriminate in favor of employees in certain capital
intensive industries. Perhaps more important, the revenue
cost of continuing the investment credit approach and adding
a labor credit provision would be substantial. We estimate
that the cost of the provisions in sections 2 and 3 of the
bill for the first year that the labor credit becomes
effective, that is, for years beginning after December 31,
198), would be $1.288 billion rising to $4.28 billion by
1985. We would favor a phase-in of the labor credit as the
current investment credit provisions terminate. That is, the
labor credit described in section 3 of the bill would be
available beginning in years after the investment credit was
no longer available.

Second, we do not believe that it is appropriate to
eliminate the limitation on compensation for purposes of
allocating employer contributions to the plan. Under the
current investment credit approach, employer contributions
are allocated to employees in the ratio of each employee's
compensation <o total compensation of all employees, but no
more than $100,000 of compensation is taken into account with
respect to any employee.
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In terms of broadening stock ownership, it appears to us
to be counterproductive to provide a $100,000 executive with
10 times as much stock as a $10,000 a year worker., In
general pension plan law, this type of allocation is allowed
on a theory of equal percentage wage replacement. However,
in the case of an ESOP which is funded through tax credits,
and which is designed to expand stock ownership, this tyge of
allocation appears to work against the express goal of the
program. While we would suggest a lower limit on the
compensation which may be taken into account for purposes of
the allocation of labor credit, we definitely oppose an
attempt to remove the current limitation from the allocation
formula. Finally, in this regard, we also believe that if
the base for the credit is to be related to compensation, it
is appropriate to use some base which can be readily
calculated by employers such as wages subject to income tax
withholding. Using a wage base for the credit should require
as little extra administration- for employers as possible and
should not require regulatory activity to define compensation
for purposes of ESOPS. i

Section 4: Deductibility of Dividends, Bequests, etc;

Section 4 of the bill would make two substantial changes
in the Internal Revenue Code.

First, subsection (a) of this section would amend the
Code to provide a deduction for dividends paid to an employee
stock ownership plan if dividends received by the plan are
distributed within a certain period to employees
participating in the plan.

Second, subsection (b) of section 4 would amend the Code
to allow a contribation, bequest or similar transfer of
employer securities to an ESOP to be deemed a charitable
contribution and therefore deductible if the contribution
meets certain conditions.

The provision allowing a deduction for dividends is a
limited form of integration of the corporate and individual
income taxes. It would result in taxation of corporate
income at only one level., Integration of the corporate and
individual income taxes is a problem of extreme complexity
which both we and the Congress have begun to examine on an
overall basis. We believe the question should be addressed
in terms of overall integration mechanisms and should not be
limited to a single situation such as stock held by a
particular form of employee benefit plan. Therefore, we
oppose this provision in section 4 of the bill,
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This section of the bill would also allow a charitable
deduction for contributions of employer securities or other
property to an ESOP., We believe that contributions to an
ESOP, as well as any other type of retirement plan, provide
compensation to employees. Subject to the special rules for
contributions to retirement plans, they should coatinue to be
treated for tax purposes as compensation. Contributions to a
plan by a person other than the employer are, in substance, a
contribution to capital of the employer rather than a
charitable contribution in any traditional sense. Therefore,

"gifts" to such an entity should not be treated as charitable
gifts. Rather, to the extent they are actually made, they
should be treated as noncharitabl: transfers.

Section 5: ESOP Exception to Forfeiture Limitations

Certain provisions of the Internal Revenue Code
currently limit the contributions and other "additions" which
may be allocated to a participant's account in a defined
contribution plan. One of the other additions is the amount
of forfeitures allocated in a year. Section 5 of the bill
would provide that "extraordinary forfeitures" (as defined in
regulations) in an ESOP would not be taken into account to
the extent they would cause the maximum annual addition
limitations to be exceeded for a year. We understand that

- this provision is intended to allow an employer to amortize
an employee stock ownership plan loan under the Code without
regard to whether there were substantial forfeitures in a
year.

The current limitations on annual additions to gqualified
plans are intended to impose reasonable limits on the amount
which may be set aside in a tax-favored manner for an
employee each year. We support the policies reflected in
these limitations.

While we recognize that forfeitures during the g ar may
cause problems in the repayment of an ESOP loan, we believe
there are alternatives to the approach described in section §
of the bill which would alleviate the problems for the
employer. First, we would suggest that the issue of
forfeitures could be avoided if employees had at all times a
100 percent vested and nonforfeitable interest in shares of
employer stock allocated to their accounts. In addition to
avoiding the forfeiture problem this would support the
policies of expanded stock ownership by assuring employees
that stock allocated to them would be distributed to them.
Second, we understand that it is common practice in the area
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of ESOP loans to make special provision in the repayment
schedule for the contingency of extraordinary forfeitures.
We believe that either 100 percent vesting or such special
provisions are preferable to an exemption from the current
limitations.

Section 6: Limitation on ESOP Distributions

Under the current provisions of the Code, an employee
stock ownership plan may distribute cash in lieu of employer
securities provided that the participant has a right to
demand a distribution in employer securities. Section 6 of
S. 1240 would amend this provision to allow a plan to
distribute only cash and not stock and to avoid the election
by participants if, under the charter or bylaws of
corporation, ‘only actual employees of the employer or
qualified trusts are allowed to hold employer securities.

We believe this provision would interfere with the goal
of broadening stock ownership. Although we recognize that
some employers object to allowing nonemployees to hold stock,
we believe the appropriate response for such employers is to
avoid the use of plans requiring the distribution of employer
securities to former employees. Since this provision would
allow, through a simple amendment of the bylaws of a
corporation, an opportunity to avoid distributions of
employer securities, and since such avoidance could result in
both adverse tax consequences to employees and a narrowing of
the class of individuals who own securities, we cannot

support it.

Section 7: Voting Rights in Certain Closely-held Securities

The 1978 Revenue Act amended the Internal Revenue Code
to provide, in general, that any defined contribution plan
which has more than 10 percent of its assets invested in
securities of an employer which are not publicly traded and
which acquires employer securities after December 31, 1979,
must allow participants to direct the trustee as to how such
securities are to be voted in certain major corporate
matters. ’ ’

Section 7 of S. 1240 would repeal this provision of the
Code.

We are opposed to this provision of the bill.
Investment of pension plan assets in the stock of the
employer is inconsistent with the goal of providing
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retirement -security. 1In effect, the employee is less
protected than an unsecured creditor of the employer, a
result totally inconsistent with the goal of ERISA to require
funding of pension bene(its. Such an investment can only be
justified on the grounds that it will increase the interest
and productivity of employees if they have an ownership
interest. However, this interest must be real. We believe
that for employees to have a meaningful interest in employer
securities, it is both necessary and appropriate to allow
employees to direct the trustee in the manner in which such
securities are to be voted.

We are preparing a study as requested by the Senate
Finance Committee regarding the extent to which voting rights
should be passed through to participants in defined
contribution plans which invest in employer securities. We
hope to have this study completed in the near future.
However, our tentative conclusion is that voting rights
should be made available to participants in such plans
because such rights may increase the motivation and
productivity of employees which, we understand, are among the
underlying purposes for encouraging employee stock ownership
plans.

Section B: Cash Distributioﬁ Option for Stock Bonus Plans

Under current law, a stock bonus plan which is not part
of an employee stock ownership plan must provide for
distributions to participants in the form of employer
securities. A stock bonus plan is not entitled to take
advantage of the cash distribution option currently provided
for employee stock ownership plans.

Section 8 of S. 1240 would amend the Code to allow a
stock bonus plan to take advantage of the same provisions
currently applied to employee stock ownership plans.
Specifically, this provision would allow stock bonus plans to
distribute cash in lieu of employer securities provided that
participants are entitled to elect to receive employer
securities.

While we believe that the underlying principles of
tax-favored retirement savings for employee stock ownership
plans should be satisfied through the required distribution
of employer securities, we also recognize that certaip )
administrative savings are possible if the cash distributilon
option, subject to the participant's right to demand employer
securities, is available for a plan. Therefore, we do not
object to this provision of the bill.
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Section 9: Anti-flow-through Rules

Under current law, the additional investment tax credit
for contributions to an employee stock ownership plan is not
allowed if a taxpayer's cost of service for ratemaking
purposes or the base through which the taxpayer's rate of
return is applied for ratemaking purposes is reduced by
reason of the investment tax credit ESOP percentages, or if
any portion of the tax credit which results from an ESOP
contribution is treated for ratemaking ‘purposes in anyway
other than as though it had been contributed by the
taxpayer's common shareholders.

Section 9 of 5. 1240 would make a minor change in the
wording of this provision.

We do not object to this.change.

Section 10: Special ESOP Annual Addition Limitations

Under current law, the dollar amount of the annual
addition to a participant’s account in an employee stock
ownership plan may be twice the normal amount if employer
contributions of securities are made to the plan. Section 10
of S. 1240 would allow the annual addition exception to apply
if the employer contributes cash for the purpose of acquiring
stock for the account of participants under the plan.

We do not object to this provision. However, we believe

it may be dealt with administratively and we are currently
reviewing regulations which would reach the same result.

Section 11: Credit for Establishing an ESOP

Section 11 of S. 1240 would allow a small business
employer who establishes an employee stock ownership plan to
take a credit against tax in an amount equal to the lesser of
$5,000 or the actual cost of establishing the plan. For
purposes of this provision, a small business employer is
defined as an employer having a monthly average of not more
than 100 employees. This credit would be available for
taxable years beginning after December 31, 1980.

We believe that it may be desirable for employees to
have a stake in their employer's success. Such an approach
may reduce divisions between management and labor and
increase the incentive to work. However, we also believe
that the ideal form for providing a stake in the success of-
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an employer varies from company to company and individual to
individual. Past history indicates that employers and
employees will develop such arrangements without further tax
benefits. We also believe that it is appropriate for the
Government to remain neutral in the portfolio decisions of
individual plans.

Therefore, we oppose the addition of a tax credit for
establishing a plan. Under current law, the costs to an
employer of establishing any employee benefit plan are
deductible and we believe that this is a sufficient benefit
to the employer.

Section 12: IRAs for ESQOP Participants

Under éurrent law, an ehployee who is an active
participant in a tax-qualified plan may not make deductible
cgntributions to an individual retirement account or annuity
("IRA").

Section 12 of S. 1240 would amend the Internal Revenue
Code to provide that a participant in a tax credit employee
stock ownership plan would not be deemed to be an active
participant for purposes of the IRA deduction provisions
solely because of his or her participation in a tax credit
ESOP.

We believe this is undesirable. The intent of the
Congress in enacting the IRA provisions was to make
tax~favored retirement savings available to individuals who
do not have this benefit through their employers. The
provision in the bill would again favor ESOPs over other
plans and could result in substantial benefits to certain
employees. For example, our studies indicate that IRAs are
largely utilized under the current rules by high income
individuals. The provision in section 12 of the bill would
exacerbate that problem, since the tendency would be for
highly-paid employees to utilize the IRA deduction while
receiving proportionately large contributions to the ESOP.

—- There are other broad-based approaches to the issue of
additional retirement savings through IRAs which are being
developed in the Congress. At least two such proposals have
been made by members of the Senate Finance Committee. We
believe the approaches currently under consideration which
attempt a broad~based solution to the problems offer a better
overall approach and should be considered on their merits,
Because of the narrow focus of section 12 of the bill, we
cannot support it. However, we recognize that in cases where’
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the only qualified plan maintained by an employer is a tax
credit ESOP, some employees may wish to participate in a IRA
rather than the ESOP, and yet the qualified status of the
ES0P may be adversely affected if the plan allows eligible
employees to elect to establish an IRA rather than
participating in the ESOP., Therefore, we would be willing to
consider with the Committee a narrowly drawn provision which
would allow a tax credit ESOP to make such an election
available. '

Section 13: Special Rules for Matching Employee

Contributions

Under current law, an employer is entitled to an
additional one-half percent investment tax credit if the
employer contributes employer securities (or cash used to
acquire employer securities) to a tax credit employee stock
ownership plan, and the employer contributions are matched by
employee contributions.

Section 13 of S. 1240 would modify this rule to allow
the employer to contributeé directly on behalf of the
employees the matching, employee contributions. Although the
contributions of the matching amounts would not entitle the
employe: to an additional tax credit, section 13 of the bill
would amend the Code to provide that the employer would be
entitled to a deduction for such contributions.

As we indicated above, we believe the current provisions
basing employee stock ownership on qualified capital
investment are inherently discriminatory and should be
abandoned. Even if such provisions are not abandoned, we
question whether the proposal in section 13 of the bill would
comport with that we understand to be the basic thrust of the
matching contribution provisions, namely, an employee's
individual choice to invest in the employer.

Section 14: Tax Defefrai for Distributions from ESOPs

Current law provides that if a lump sum distribution
from a qualified plan includes securities of the employer
corporation, net unrealized appreciation attributable to
those securities is not currently included in the recipient's
Jross income. The currently taxable portion is equal to the
trustee's basis in the secyrities distributed, and may be
subject to the special l0-year.averaging device allowed for
certain lump sum distributions. The net unrealized
appreciation is not taxed until the securities are sold and
at that time the appreciation is treated as a long-ternm
capital gain.
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Séction 14 of the bill would amend the Code to provide
that if a participant is covered.under a'tax &redit employee
stock ownership plan for at least three yeard, and receives a
lump sum distribution for the.plan which. conéists of employer
securities, then the lesser of :the.entire amount of the
distribution or $5,000 would be exitludéd from the recipient's
gross income in the year of the distribution.

We believe that the’ present. provisions allowing net
unrealized appreciation. to escape curvent tax are
inappropriate and that such 'appreciation”should be currently
taxed in the same manner as any other type of lump-sum
distribution. No significant policy objective is achieved by
singling out employer securities for thi% special deferral.
However, the provision in section 14 of the bill would go
beyond the present special treatment and would exempt from
current tax even the amount currently subject to tax at the
time the distribution is received. '

This provision would exacerbate the current dichotomy
between lump sum distributions containing employer securities
and those that do not. We do not-believe' that any policy
objective would be served.by this approach and therefore we:
object to this provision. ;

Section 15: Use of Nonvoting Stock

The Code currently provides that an employee stock
ownership plan may use nonvoting common stock only if the
stock is readily tradable. 1If there is no readily tradable
common stock of the employer, then the employer must use
voting common stock or preferred stock which is convertible
into voting common stock in an ESOP.. -

Section 15 of S. 1240 would allow an-employer which has
no readily tradable stock to use nonvoting stock if that
stock meets certain conditions, . Co

We believe that in order for employee stock ownership to
be meaningful, the classes of stock which may be held by an
employee stock ownership plan should be defined in a manner
which gives employees interest in their employer. While we
believe there are justificationd for ‘@llowing the use of
nonvoting stock when it.is readily tradable, wé see no such
justifications in the case of ‘clogely-held -nonvoting stéck
and therefore we object. to this provision., * -~ ’
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Section 16: Valuation of Employer Securities

The Code currently provides that employer securities are
valued for purposes of contributions to a tax credit employee
stock ownership plan on the basis of their average closing
prices for the twenty consecutive day trading period
immediately preceeding the due date for filing the tax return
for the year in which the ESOP credit is claimed.

Section 16 of S. 1240 would amend the Code to provide
that the value of the tax credit ESOP securities contributed
to a plan would be determined on the basis of the average
closing prices for the twenty consecutive day trading period
immediately preceeding the date of the contribution of the
securities to the plan.

We do not object to this provision.

Section 17: Special Employee Benefit Provisions

Under current law the maximum amount which may be
deducted for contributions to a stock bonus plan and a profit
sharing plan is, in the aggregate, 15 percent of the
compensation paid to participants for a year.

Section 17 of the bill would jincrease this amount to 25
percent of compenstion where the employer maintains both a
profit sharing plan and a stock bonus plan.

We estimate that this amendment would generate a revenue
loss of $20 million in 1980, rising to $40 million by 1985,

We oppose as a matter of policy this attempt to increase
the deductible limits on contributiors to both a profit-
sharing plan and a stock bonus plan., We recognize that the
result of our approach may be to favor money purchase pension
or defined benefit pension plans over profit sharing or stock
bonus plans. However, we do not view this as inappropriate
since we believe pension plans provide participants with
benefits which are more certain than profit sharing or stock
bonus plans, and give greater. assurance that benefits will be
available at retirement.

Section 17 of S, 1240 would also change a provision
relating to plans benefitting "owner-employees." Currently,
if a non-incorporated employer maintains a qualified
retirement plan, the trustee of plan assets must be a bank or
a trust company except in certain narrowly defined
situations. Section 17 of the bill would provide that if an
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employer incorporates through a transaction which constitutes
a tax-free incorporation under the Code, and adopts a
qualified plan after incorporation, the assets of the plan
which was maintained prior to incorporation may be
transferred to the trustee of the corporate plan. Since the
corporate plan trustee does not necessarily have to be a
?ank, this would in effect remove a restriction from current
aw., .

We do not object to this change. !

Section 18: Cafeteria Plan £xpansion

The 1978 Revenue Act added to the Internal Revenue Code
provisions relating to cafeteria or flexible benefit plans.
As currently defined, a cafeteria plan may not include any
plan which provides for deferred compensation.

Section 18 of the bill would amend the definition of
cafeteria plan in the Code to allow a cafeteria plan to
include a cash or deferred profit sharing or stock bonus
arrangement as defined in another section of the Code. The
amended definition would be effective for taxable years
beginning after December 31, 1978,

We do not object to this provision.

Section 19: Technical Corrections-

Section 19 of the bill would make a number of technical
corrections in the Code provisions relating to employee stock
ownership plans which were added or amended by the 1978
Revenue Act. We have worked closely with the staff of the
Senate Finance Committee and the staff of the Joint Committee
on Taxation in considering proposed technical revisions to
the 1978 legislation. A number of the changes described in
section 19 of S. 1240 are or will be included in the
Technical Corrections Act which was favorably reported by the
Senate Finance Committee on November 29, 1979.

-
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Senator BENTSEN. OQur next witness will be the Honorable Wil-
liam Hobgood, Assistant Secretary of Labor.

We are delighted to have you. {fl get up from time to time, it is
because we have some legislation on the Floor I am interested in
and [ have to take care of some responsibilities there.

STATEMENT OF HON. WILLIAM HOBGOOD, ASSISTANT
SECRETARY OF LABOR

Mr. HoBgoop. I understand, Mr. Chairman. Thank you.

Joining me today, on my left, is Ian Lanoff, Administrator for
the Pension and Welfare Benefit Plans; on my right, Monica Gal-
lagher, Associate Solicitor of the Department of Labor for Plan
Benefits Security.

Mr. Chairman, Senator Matsunaga, I am happy to appear before

ou today to discuss several bills which would amend the Employee
gletirement Income Security Act including S. 1089, the ERISA Sim-
plifiction Act of 1979, S. 209, the ERISA Improvements Act of 1979,
and S. 1958, a bill dealing with qualifying employer real property.

I hdave a prepared statement I would like to submit for the
record.

Senator BENTSEN. We will take it in its entirety. If you will
summarize it?

Mr. HoBcoop. Thank you.

In my remarks today, I will just touch on a few of the main
points.

Mr. Chairman, despite being relatively new in this position I am
well aware of the significant role you and the other members of the
Committee on Finance played in enacting ERISA and your continu-
ing interest in its administration. I am informed that your leader-
ship and the work of this subcommittee have directly contributed
to the adofpting of key administrative improvements, the most sig-
nificant of which being the development of Reorganization Plan
No. 4 which divided authority in the rulings and regulations areas
between the Department of Labor and the Department of the
Treasury.

Also, in response to initiatives taken here, the Department made
specific, in its prudence regulation that investments in smaller and
newer companies were not imprudent per se. We also revised
schedule B actuarial reporting in order to collect reliable informa-
tion regarding the financial status of private pension plans.

Finally, in recognition of your intent in developing the concept of
simplified employee pension plans to ease reporting for small em-
ployers, we recently proposed to defer to IRS requirements for such
plans. I hope to build on this record and to continue the open and
successful communication that has marked your subcommittee’s
relationship with the ERISA program in its developmental years.

Senator BENTSEN. Let me thank you.

A lgt of progress has been made. You have been helpful in that
regard.

Mr. HosGoob. Thank you.

We approach our analysis of S. 1089 in the same spirit of cooper-
ation and in anticipation of your further assistance in our efforts to
improve ERISA administration. We believe administrative im-
provements can be, and have already been, made without legisla-



239

tive change. We believe this is the best approach. In analyzing S.
1089, we have kept in mind our ability to accomplish the desired
improvements administratively. After concluding our remarks on

S. 1089, we will turn to S. 209 and other bills.

* Mr. Chairman, section 2 of S. 1089 would allow a plan to pay the
annual premium owed to the Pension Benefit Guaranty Corpora-
tion to, and file the related form with, the IRS as part of its annual
report. We will defer on this provision to IRS and the PBGC.

ction 3 of S. 1089 would eliminate the requirement that the
summary annual report be mailed each year to plan participants
and beneficiaries. In place of the mailing of the summary annual
report, the bill would require the plan administrator to post at the
employees’ workplace a brief description of the current financial
status of the plan, a copy of the latest summary plan description,
and a name of an official who could provide further information.
The bill apparently does not include any provision for retirees and’
beneficiaries to receive the information other than by coming to
the workplace.

We believe we have already accomplished much of what this
proposal intends by recently streamlining the summary annual
report to make it easier to prepare and understand. It would be
preferable, in our view, to wait until the new summary annual
reports have been utilized for a period of time before considering
the procedure proposed by S. 1089,

After such a trial period, we will be in a position to determine
whether the paperwork burden and expense to plans of individual
mailings of summary annual reports outweigh the benefit to par-
ticipants and beneficiaries, and if so, what would be the best way to
reduce those burdens. However we do not believe further changes
are necessary or appropriate at this time.

Section 4 would allow the taxpayer to file any pension forms at
the same time as income tax returns. We do not believe that the
intended benefits of this provision would warrant the uncertainty
it would necessarily produce as to when the documents would be
received and who would be eligible to utilize it.

In addition, we are concerned that this proposal could cause
difficulties for our enforcement program. Plan forms are to be filed
by the plan administrator, who may or may not be the same
person—or entity—as the plan sponsor—taxpayer. Even when they
are the same, in many cases the plan and the employer have
different tax years. Furthermore, taxpayers often get extensions
for the filing of their income tax returns. -

We are concerned it could cause difficulties for our enforcement
programs.

Finally, section 6 provides Treasury with civil enforcement au-
thority over plans which do not comply with minimum standards.
Under the present division of authority, the Secretary of the Treas-
ury may refer such matters to the Department of Labor for civil
enforcement action. While we defer to the Treasury on the desir-
ability of its having further authority, we have no reason to be-
lieve, based on our experience to date, that the current division of
enforcement authority is unsatisfactory.

Providing Treasury with direct civil enforcement authority
would, to some extent, be duplicative and thus uneconomical. Rea-
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linement of the enforcement powers will be addressed as part of
the evaluation of alternative structures under Reorganization Plan
No. 4. Accordingly, we do not believe this provision should be
enacted at the present time.

Mr. Chairman, we submitted earlier in the year a detailed analy-
sis of S. 209. Thus, I will limit my remarks on that bill to several
major areas of special concern to the Department in S. 209.

I would like to focus on three proposals which the Department
supports. These are proposals to improve spousal benefits which
would largely benefit women, to expand health care protection, and
to prohibit misrepresentation.

In the area of spousal benefits, S. 209 contains provisions that
would amend ERISA’s joint and survivor protections by requiring -
plans to provide a survivor's benefit for the spouse of a participant
who had completed 10 years of service credited for vesting but dies
before reaching early retirement age.

Coverage under the new joint and survivor provision would be
voluntary, as participants could elect out of this form of benefit
and also could revoke the election at a later date. In addition, this
provision would permit plans to pass any added costs resulting
from the survivor’s benefit on to the participant.

The new joint and survivor requirement contained in S. 209
represents an important protection for the spouses of pension plan
participants. Under the existing law, the surviving spouse of &
participant with many years of service who dies prior to reaching
early retirement age may nevertheless receive no benefits. This
primarily affects widows between the ages of 45 and 60, many of
whom have little work experience and very limited, if any, sources
of income.

In addition, these widows often find themselves in circumstances
where they are not eligible for Government child support or wel-
fare benefits and are too young to receive social security benefits.
We understand that Treasury has certain technical problems with
this area and we defer to them on those problems.

Another provision of S. 209 which we believe will aid women
permits the enforcement of certain State court judgments that
order an employee benefit plan to make benefit payments to a
participant’s former spouse in satisfaction of claims arising under
either a family support law or a community property law in limit-
ed circumstances.

The bill would make clear that the sections of ERISA which
provide that a participant’s pension benefits may not be assigned
or alienated do allow the enforcement of State court support, ali-
mony and community property orders against a plan when the
participant is already in pay status, the so-called two check situa-
tion. Other applications of State property law would continue to be
preempted.

This approach statutorily clarifies the interpretation of the exist-
ing law this administration has taken.

Another section of S. 209 provides a special exemption from
Federal preemption for State laws requiring employers to directly
or indirectly provide health care benefits or services to employees
and their dependents, or regulating such arrangements. Such laws,
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insofar as they affect employee benefit plans, are now preempted
under ERISA.

Of course, we place great importance on providing adequate
health care to the Nation’s work force, but we are concerned with
how the regulatory scheme of ERISA and that of a State will
interrelate when applied to the same group of employee benefit
plans in that State.

We would, therefore, suggest that S. 209 be limited to permittin,
the preemption exemption in one State. We believe that the mode
State should be Hawaii, which has enacted a law requiring employ-
ers located there to provide health care benefits for workers in the
State. The Hawaii law embodies a unique and precedent setting
experiment in the provision of health benefits which is well worth
tryin%. We are willing therefore, to support a study of the Hawaii
model.

In light of the possible complications, we would suggest that
instead of relaxing the preemptive effect of ERISA so as to allow
all States to immediately adopt laws regulating employee benefit
plans, the Department, in consultation with Hawaii report back to
you after a reasonable period. At that point, consideration can be
given to the appropriateness of extension to other States.

S. 209 includes provisions regarding misrepresentations in con-
nection with pension plans. They provide that section 17 of the
Securities Act of 1933 and section 10(b) of the Securities Exchange
Act of 1934—antifraud coverage under the Federal securities
lz-:iws—would not be applicable to interests in an employee benefit
plan.

These interests would be directly protected under a new section
515 of ERISA, and violations of that section would be actionable
under a new section 502(aX7). Section 515 would take account of
the specific characteristics of plans and the regulatory pattern of
ERISA by providing generalg' that documents prepared in accord-
ance with the reporting and disclosure rules of ERISA and the
regulations thereunder would not be covered by this section, and
that the plan itself could not be guilty of a misrepresentation
without the ambit of the provision.

Misrepresentation is of great concern to us since no fraud is
more cruel than fraud which can cause employees to face unexpect-
ed financial hardship in their retirement years. Since plan partici-
pants and prospective participants may be seriously harmed by
fraudulent misrepresentations, we believe some form of additional
legal protection against fraud in connection with employee benefit
plans should be considered.

A narrowly drafted amendment to ERISA may provide an appro-
priate solution. Thus, we supggrt the principle of a precisely drawn
antifraud provision. We will be happy to work with the Congress to
assure that the provision meets the needs of the participants, the
employers, and the Government. I am confident that it will be
possible to develop a provision which will insure that workers are
not victimized by misrepresentations in connection with employee
benefit plans.

The ERISA Improvements Act of 1979 contains a number of
incentives to stimulate growth of pension plans and to encourage
employee contributions for retirement. These include provisions
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that grant tax credits to certain small employers establishing pen-
sion plans, allow the establishment of special master plans and
allow tax deductions for employee contributions to pension plans or
to individual retirement accounts.

We share the bill’s objective of extending retirement income
coverage to additional workers since slightly less than half of wage
and salary workers participate in private pension plans, and even
less actually receive benefits.

The bill directs incentives to those areas of greatest need. Much
of the potential for increased coverage exists among the small
employers for whom the tax credit and special master plans are
intended. There is also a need for greater equity in the tax treat-
ment of employee contributions for retirement to promote greater
pension benefits, as the Department of Treasury has testified on a
number of occasions. On the specific methods of accomplishing
these objectives, we defer to the Department of the Treasury.

S. 209 also includes provisions prohibiting the decrease of disabil-
ity benefits under welfare plans because of increases in social
security benefits and the decrease of pension benefits because of
workers’ compensation awards. We support the disability benefit
provision because we believe the same rule should apply to disabii-
ity benefits under welfare plans as applies to all benefits under
pension plans, including disability benefits. We also are concerned
about workers’ compensation uffsets. We have recently completed a
cost study in this area and will be consulting with other interested
agencies shortly in order to reach an administrative position on the
proposal. We will report to you on our position when we have
completed our consultations.

Before concluding my discussions of S. 209, I would like to briefly
address two issues that affect S. 209, but also are raised in several
other bills—one is paperwork reduction and the other is prohibited
transaction exemptions. We have made great strides in the last few
years in reducing unnecessary paperwork and are constantly con-

.sildering new ideas for further reductions, especially for small
plans.

We have sufficient authority under the statute to continue this
reduction when we believe the burden of the paperwork outweighs
the benefits of the information as a means of protecting the partici-
pant and the beneficiary. We are proud of the steps we have taken,
and believe we have already accomplished the promises we made
during the reorganization to eliminate, reduce, and simplify paper-
work. However, I can promise you we will continue our efforts in
this area.

We are also proud of what we have done in the exemption area
as part of reorganization. One of the most significant aspects of the
reorganization was that the Department would assume exclusive
jurisdiction over ERISA’s fiduciary standards and prohibited trans-
actions provisions—including the authority to issue administrative
exemptions.

I have included statistics that demonstrate the improvements 1
have made in the exemption process. Let me simply say here that
there has been a significant and satisfying improvement.

The administration will be reporting shortly on how the reorga-
nization has worked and on future recommendations. It is safe to
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say at this point, however, that the reorganization has accom-
plished a significant and beneficial change, especially with regard
to exemptions.

In the short time since reorganization, we have had great success
in reducing our backlog and shortening the time it takes to rule on
applications. We have every intention of continuing the priority
attention we are devoting to this area. Therefore, we see no need
for legislation.

You have requested our views on a number of other bills. Most of
these are tax measures and we will defer to the IRS on those;
however before concluding I would like to briefly comment on S.
1958, which deals with investments by pension plans in qualifying
employer real property.

S. 1958 would amend the definition of qualifying employer real
property to facilitate investment by small plans in employer real
property. This would be done by substituting a number of other
specific conditions in place of the geographical dispersion rule cur-
rently incorporated in the definition of qualifying real property. If
these conditions were met it would be lawful under the proposal,
without an exemption, for a plan to acquire and hold a single
parcel of employer real property.

The bill adopts as conditions many of the types of safeguards we
apply in approving a prohibited transaction exemption application
under present law. However, we do not believe that the legislative
imposition of a single set of conditions for every case is necessarily
sound. In view of the flexibility of the existing exemption process,
we do not believe that legislative modification of the definition of
qualifying employer real property is necessary at this time.

This concludes my prepared remarks. We would be happy to
answer any questions you may have.

Senator MATsUNAGA. Thank you very much, Mr. Hobgood.

As you know, Hawaii profit-sharing plans filed applications with
the Department of Labor seeking exemptions from the prohibited
transaction rules. They were instructed to withdraw the applica-
tions until the grace period expires in 1984. This uncertainty, of
course, leaves the plans in a very precarious situation. Although
we have less than a million people in Hawaii, we have over 1,000
profit-sharing plans. Most of these plans are relatively small and
the present requirement of geographic diversification—what isthe
other term used?

Mr. HorGoobn. Geographical dispersion.

Senator MATSUNAGA. Geographical dispersion in many instances
would be impossible to meet by the small plans.

Ownership of real property must begin with the purchase of the
first parcel and the first purchase usually involve employees real
property, since the employer is inclined to offer a favorable selling
price.

The logic escapes me that we permit plans to invest in stocks of
the employer but not assets as in the case of real property. Experi-
ence especially in the last few years has shown investments in
stocks to be in constant flux and even in decline, whereas invest-
ments in real estate have enjoyed tremendous gains especially in
areas such as Hawaii and Washington D.C. where land is scarce.
You can look towards appreciation of property and not minor
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appreciation, but major appreciation. Any prudent man would say
land in Hawaii just as land in Washington, D.C. is a good invest-
ment in comparison, stocks have proved a risky investment.

Why cannot the Department of Labor see the benefit of plan
investment in real property, including employer real property?

Mr Hoscoob. Senator, I am aware of your particular concerns in
this regard and we have discussed it. I might have Mr. Lanoff
respond more specifically to some thoughts he may have on that.

Mr. LANoFF. Thank you.

Senator Matsunaga, we at the Labor Department have not
denied the exemption applications that have been filed on behalf of
the plans that you mentioned. Rather, we have simply suggested to
them that, in light of the fact that they can currently engage in
these transactions because of the existence of the transitional
rule—within ERISA as it currently exists—they may wish to come
back and apply to us at a more appropriate time in order to seek
the relief that they will need some time in the future.

Under the transitional rule of section 414(cX2) of ERISA, these
plans have until June 30, 1984, in which they may engage in these
transactions. Our only concern in asking them to withdraw at this
time was that they might be asking us to rule on the basis of
factual situations in 1979, to grant exemptions for transactions
that they will not be engaging in until June 30, 1984.

We simply have suggested to them that they may wish to return
some time from now, when the facts that are before us are the ones
that are more likely to exist at that magic date of June 30, 1984.

Senator MAaTsunaca. The transitional provision does not provide
for purchase of single parcels of employer real property within tha
transitional period; the transition provision only prvides for pur-
chases of employer real property prior to the act.

Mr. Lanorr. To the extent that these plans are applying for
exemptions that are not covered by the transitional rules, we are
ruling upon those.

Senator MATSUNAGA. The application of the transitional clause is
not in question. The problem arises after the transitional period
ends. Will the Department require divestiture of such property
after the transition period. The problem also arises with regard to
purchase of employer real property after the act.

Mr. LaNorF. Basically under the prohibited transaction provi-
sions of ERISA, a plan that could not take advantage of the transi-
tional rules would come to us and file an exemption application.
We would rule upon that exemption application based on the crite-
ria contained in the statute. We would examine the circumstances
of the particular plan’s situation.

In cases where the purchase does not qualify for transitional
relief, we have considered exemption applications on their merits.
Under certain circumstances relief has been granted. But I wanted
to clear up any misunderstanding regarding the Department’s posi-
tion with respect to some of these plans that have come in for
exemptions extending beyond June 30, 1984, on property covered by
the transitional rule. We have asked them to withdraw the applica-
tions because the transitional rule will permit them to continue to
engage in these transactions until 1984.
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We are happy to entertain any application that is necessary at
this time. Of course, in light of the improvements we made under
reorganization, we should be able to rule upon the application
expeditiously.

Senator MATSUNAGA. Are you saying here that the Department
has not denied any application?

Mr. LaNorr. What 1 am saying, is that there is a group of
applications, I am told, numbering approximately 10, where we
have asked the plans to withdraw because of the availability of the
transitional rule.

I understand some of those included in that 10 are applications
by profit-sharing plans located in the State of Hawaii.

Senator MATSUNAGA. The Department has advised plans to wait
until the expiration of the grace period before seeking exemption.
This has created uncertainty, and employers have refused to en-
large or improve the realty because of the plans ownership of the
property in the future is uncertain.

I would want to eliminate this uncertainty.

Mr. LANOFF. We certainly would be interested in that, as well.
We have not, and do not, intend to ask these plans to wait until
June 30, 1984, to come and apply for exemptions. We basically are
simply saying that 5 years before the time the transitional rules
would expire is too early for us to rule. At some other time in the
future, perhaps a year, 2 years from now, it is more likely that the
facts that exist will be the same facts that exist in June of 1984 so
that we would simply prefer to wait.

Senator MATSUNAGA. As you well know, the Department of
Labor has been criticized for its slowness in not only promulgating
regulations but also in implementing regulations.

Don’t you think that it would be much more expeditious for us to
legislate and clarify the issue now? Maybe this would help the
Department of Labor.

Mr. LaNorFr. I hope that most of that criticism no longer is being
made of the Department. For example, we have already ruled upon
more applications in 1979, 639, than we did in all of the previous 5
years of ERISA’s history. So we are at a point right now where we
can rule on these fairly expeditiously.

I would invite any plan that needs an exemption to apply for the
exemption. We are willing to examine the application and to rule
favorably, if the circumstances permit.

Senator MaTsuUNAGA. Is it your position that you can handle this
matter administratively without new legislation?

Mr. LaNoOFF. Yes; it is, Senator.

Senator MATSUNAGA. Your administrative rule would permit
plans to own just one parcel of employer realty?

Mr. LANOFF. In any case, it will depend on the facts and circum-
stances of the case and the prohibited transaction criteria in law.
We are asked to examine the application based on certain criteria
in the law.

It is very possible that the plans that apply will be able to meet
these criteria. We will have to judge that as they apply.

'Sg’nator MaTtsunaGa. You would not require geographic disper-
sion?
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Mr. Lanorr. Under the appropriate circumstances we would
decide whether there is the necessity in this particular case for
geographic dispersion. If there are other protections for partici-
pants and beneficiarics in a certain plan, it may well be in that
particular case we can grant an exemption. That is a flexibility we
may have under the law, and the discretion that we would like to
be able to exercise within the law.

Senator MATSUNAGA. 1 would think that the Department of
Labor would welcome congressional assistance to resolve this prob-
lem and settle this weighty issue which requires such lengthy
administrative consideration.

Mr. LANOFF. Senator, we are concerned about different factual
situations and we believe that prohibited transaction procedures
give us an opportunity to examine each particular case on its own
merits and assure protection for the participants and beneficiaries
of the plans.

Senator MatsuNaGA. You would not object strenuously, would
you?

Mr. LaNorr. At this time, yes, Senator Matsunaga.

Senator MATSUNAGA. You will?

Mr. LANOFF. Yes.

Senator MATSUNAGA. I see. That is all; thank you, Mr. Chairman.

Senator BENTSEN. Thank you, Senator.

1 am not going to testify as to Hawaii real estate, but [ will state
that real estate most places does not always go up. I have seen
some real losses in real estate.

We had some real abuses that were called to our attention of
employers who unloaded their real estate on their pension plans
and that was one of the reasons we took some of the steps we did,
and it remains a concern to me.

They are trying to schedule some votes on the floor. That is what
I have been checking on.

Thank you, gentlemen, very much.

Mr. HoBcoob. Thank you.

[The prepared statement of Mr. Hobgood follows:]

STATEMENT OF WiLLIAM HoBGOOD, ASSISTANT SECRETARY OF LLABOR FOR LABUR-
MANAGEMENT RELATIONS

Mr. Chairman and members of the subcommittee, I am happy to appear before
you today to discuss several bills which would amend the Employee Retirement
Income Security Act (ERISA) including S. 1089, the “ERISA Simplification Act of
1979, S. 209, the “"ERISA Improvements Act of 1979, and S. 1958, a bill dealing
_with qualifying employer real property.

Mr. Chairman, despite being relatively new in this position, I am well aware of
the significant role you and the other members of the Committee on Finance played
in enacting ERISA and your continuing interest in its administration. I ain in-
formed that your leadership and the work of this Subcommittee have directly
contributed to the adopting of key administrative improvements, the most signil'n’-
cant of which being the development of Reorganization Plan Number 4 which
divided authority in the rulings and regulations areas between the Department of
Labor and the Department of Treasury. Also, in response to initiatives taken here,
the Department made specitic in its prudence regulation that investments in small-
er and newer companies were not imprudent per se. We also revised schedule B
actuarial reporting in order to collect reliable information regarding the financial
status of private pension plans. Finally, in recognition of your intent in developing
the concept of simplified employee pension plans (SEPs) to ease reporting for small
empIOf'ers, we recently proposed to defer to IRS requirements for such plans. I hope
to build on this record and to continue the open and successful communication that



247

has marked your Subcommittee’s relationship with the ERISA program in its devel-
opmental years.

We approach our analysis of S. 1089 in the same spirit of cooperation and in
anticipation of your further assistance in our efforts to improve ERISA administra-
tion. We believe administrative improvements can be, and have already been, made
without legislative change. We believe this is the best approach. In analyzing S.
1089, we have kept in mind our ability to accomplish the desired improvements
administratively. After concluding our remarks on S. 1089, we will turn to S. 209
and the other bills.

Mr. Chairman, section 2 of S. 1089 would allow a plan to pay the annual premium
owed to the Pension Benefit Guaranty Corporation (PBGC) to, and file the related
form with, the IRS as part of its annual report. We will defer on this provision to
IRS and the PBCG.

Section 3 of S. 1089 would eliminate the requirement that the summary annual
report (SAR) be mailed each year to plan participants and beneficiaties. In place of
the mailing of the summary annual report, the bill would require the plan adminis-
trator to post at the employees workplace a brief description of the current financial
status of the plan, a copy of the latest summary plan description, and a name of an
official who could provide further information. The bill apparently does not include
any provision for retirees and beneficiaries to receive the information other than by
coming to the workplace.

We believe we have already accomplished much of what this proposal intends by
recently streamlining the summary annual report to make it easier to prepare and
understand. It would be preferable, in our view, to wait until the new summary
annual reports have been utilized for a period of time before considering the
procedure proposed by S. 1089. After such a trial period, we will be in a position to
determine whether the paperwork burden and expense to plans of individual mail-
ings of summary annual reports outweigh the benefit to participants and beneficia-
ries, and if so, what would be the best way to reduce those burdens. However, we do
not believe further changes are necessary or appropriate at this time.

Section 4 would allow the taxpayer to file any pension forms at the same time as
income tax returns. We do not believe that the intended benefits of this provision
would warrant the uncertainty it would necessarily produce as to when the docu-
ments would be received and who would be eligible to utilize it. In addition, we are
concerned that this proposal could cause difficulties for our enforcement program.
Plan forms are to be filed by the plan administrator, who may or may not be the
same person (or entity) as the plan sponsor (taxpayer). Even when they are the
same, in many cases the plan and the employer have different tax years. Further-
more, taxpayers often get extensions for the filing of their income tax returns. In
such cases the suggested provision could result in a long delay in the filing of
pension plan forms, thereby preventing information needed for enforcement from
being promptly available.

Section 5 requires the Secretaries of Treasury and Labor to publish a booklet to
assist small businesses with recordkeeping needed to comply with the Act and
requires Treasury to publish a booklet summarizing the rules on individual retire-
ment accounts. As a rule, we do not believe it is necessary for a statute to explicitly
state the form of informational material that we should provide to the public;
however, if there is a need for such information on recordkeeping we would be
happy to work with Treasury on developing such a pamphlet. We do not believe
legislation would be necessary to do this. I would point out that we have already
published a small plan reporting and disclosure guide.

Finally, section 6 provides Treasury with civil enforcement authority over plans
which do not comply with minimum standards. Under the present division of
authority, the Secretary of the Treasury may refer such matters to the Department
of labor for civil enforcement action. While we defer to the Treasury on the desir-
ability of its having further authority, we have no reason to believe, based on our
experience to date, that the current division of enforcement authority is unsatisfac-
tory. Providing Treasury with direct civil enforcement authority would, to some
extent, be duplicative and thus uneconomical. Realignment of the enforcement
powers will be addressed as part of the evaluation of alternative structures under
Reorganization Plan No. 4. Accordingly, we do not believe this provision should be
enacted at the present time.

Mr. Chairman, we submitted earlier in the year a detailed analysis of S. 209.
Thus, 1 will limit my remarks on that bill to several major areas of special concern
to the Department in S. 209,
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1 would like to focus on three proposals which the Department supports. These
are proposals to improve spousal benefits, which would largely benefit women, to
expand health care protection, and to prohibit misrepresentation.

In the area of spousal benefits, S. 209 contains provisions that would amend
ERISA's joint and survivor provisions and would addresss difficult issues regarding
the relationship of ERISA and State domestic relations law.

The bill would add to existing joint and survivor protections by requiring plans to
provide a survivor's benefit for the spouse of a participant who had completed 10
years of service credited for vesting but dies before reaching early retirement age.
Coverage under the new joint and survivor provisions would be voluntary, as par-
ticipants could elect out of this form of benefit and also could revoke the election at
a later date. In addition, this provision would permit plans to pass any added costs
resulting from the survivor’s benefit on to the participant.

The new joint and survivor requirement contained in S. 209 represents an impor-
tant protection for the spouses of pension plan participants. Under the existing law,
the surviving spouse of a participant with many years of service who dies prior to
reaching early retirement age may nevertheless receive no benefits. This primarily
affects widows between the ages of 45 and 60, many of whom have little work
experience and very limited, if any, sources of income. In addition, these widows
often find themselves in circumstances where they are not eligible for Government
child support or welfare benefits and are too young to receive social security
benefits. We understand that Treasury has certain technical problems with this
area and we defer to them on those problems.

Another provision of S. 209 which we believe will aid women permits the enforce-
ment of certain State court judgments that order an employee benefit plan to make
benefit payments to a participant’s former spouse in satisfaction of claims arising
either under a family support law or a community property law in limited circum-
stances.

The bill would make clear that the sections of ERISA which provide that a
participant’s pension benefits may not be assigned or alienated do allow the enforce-
ment of State court support, alimony and comniunity property orders against a plan
when the participant is already in pay status, the so-called "two check’ situation.
Other applications of State property law would continue to be preempted. This
approach statutorily clarifies the interpretation of the existing law this Administra-
tion has taken in two recent cases involving this issue, one in a noncommunity

roperty State case, the Cartledge case, and the other in a community propert

tate case, the Stone case. S. 209, in legislatively reaffirming the Administration’s
interpretation of sections 206 and 514 of ERISA, has succeeded in striking an
appropriate balance in this most difficult area between the interest of the States in
the area of domestic relations and the uniform national regulation of employee
benefit plans under ERISA.,

Another section of S. 209 provides a special exemption from Federal preemption
for State laws requiring employers to directly or indirectly provide health care
benefits or services to employees and their dependents, or regulating such arrange-
ments. Such laws, insofar as they affect employee benefit plans, are now preempted
under ERISA.

Of course we place great importance on providing adequate health care to the
Nation's work force, but we are concerned with how the regulatory scheme of
ERISA and that of a State will interrelate when applied to the same group of
employee benefit plans in that State. We would, therefore, suggest that S. 209 be
limited to permitting the preemption exception in one State. We believe that the
model State should be Hawaii, which has enacted a law requiring employers located
there to provide health care benefits for workers in the State. The Hawaii law
embodies a unique and precedent setting eperiment in the provision of health
benefits which is well worth trying. We are willing, therefore, to support a study of
the Hawaii model.

In light of the possible complications, we would suggest that instead of relaxing
the preemptive effect of ERISA so as to allow all States to immediately adopt laws
regulating employee benefit plans, the Department in consultation with Hawaii
report back to you after a reasonable period. At that point, consideration can be
given to the a%propriateness of extension to other States.

S. 209 includes provisions regarding misrepresentations in connection with pen-
sion plans. They provide that section 17 of the Securities Act of 1933 and section
10th) of the Securities Exchange Act of 1934—antifraud coverage under the Federal
securities laws—would not be applicable to interests in an employee benefit plan.
These interests would be directly protected under a new section 515 of ERISA, and
violations of that section would be actionable under a4 new section 502(ax7). Section
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515 would take account of the specific characteristics of plans and the regulatory
pattern of ERISA by providing generally that documents prepared in accordance
with the reporting and disclosure rules of ERISA and the regulatins thereunder
would not be covered by this section, and that the plan itself could not be guilty of a
misrepresentation within the ambit of the provision.

Misrepresentation is of great concern to us since no fraud is more cruel than
fraud which can cause employees to face unexpected financial hardship in their
retirement years. Since plan participants and prospective participants may be seri-
ously harmed by fraudulent misrepresentations, we believe some form of additional
legal protection against fraud in connection with employee benefit plans should be
considered.

A narrowly drafted amendment to ERISA may provide an appropriate solution.
Thus, we support the principle of a precisely drawn antifraud provision. We will be
happy to work with the Congress to assure that the provision meets the needs of the
participants, the erployers, and the Government. I am confident that it will be
possible to develop a provision which will ensure that workers are not victimized by
misrepresentations in connection with employee benefit plans.

The ERISA Improvements Act of 1979 contains a number of incentives to stimu-
late growth of pension plans and to encourage employee contributions for retire-
ment. These include provisions that grant tax credits to certain small employers
establishing pension plans, allow the establishment of special master plans and
allow tax deductions for employee contributions to pension plans or to Individual
Retirement Accounts. We share the bill's objective of extending retirement income
coverage to additional workers since slightly less than half of wage and salary
workers participate in private pension plans, and even less actuallg" receive benefits.

The bill directs incentives to those areas of greatest need. Much of the potential
for increased coverage exists among the small employers for whom the tax credit
and special master plans are intended. There is also a need for greater equity in the
tax treatment of employee contributions for retirement to promote greater pension
berefits, as the Department of Treasury has testified on a number of occasions. On
the specific methods of accomplishing these objectives, we defer to the Department
of the Treasury.

S. 209 also includes provisions prohibiting the decrease of disability benefits under
welfare plans because of increases in social security benefits and the decrease of
pension benefits because of workers' compensation awards. We support the disabil-
ity benefit provision because we believe the same rule should apply to disabilit
benefits under welfare plans as applies to all benefits under pension plans, includ-
ing disability benefits. We also are concerned about workers’ compensation offsets.
We have recently completed a cost study in this area and will be consulting with
other interested agencies shortly in order to reach an Administration position on
the proposal. We will report to you on our position when we have completed our
consultations.

Before concluding my discussion of S. 209, I would like to briefly address two
issues that affect S. 209, but also are raised in several other bills—nne is paperwork
reduction and the other is prohibited transaction exemptions. We have made great
strides in the last few years in reducing unnecessary paperwork and are constantly
considering new ideas for further reductions, especially for small plans. We have
sufficient authority under the statute to continue this reduction when we believe
the burden of the paperwork outweighs the benefits of the information as a means
of protecting the participant and the beneficiary. We are proud of the steps we have
taken, and believe we have already accomplished the promises we made during the
Reorganization to eliminate, reduce, and simplify paperwork. However, I can prom-
ise you we will continue our efforts iri this area.

We are also proud of what we have done in the exemption area as part of
Reorganization. One of the most significant aspects of the Reorganization was that
the Department would assume exclusive jurisdiction over ERISA's fiduciary stand-
ards and prohibited transactions provisions—including the authority to issue admin-
istrative exemptions. In the four years, 1975-1978, prior to the Reorganization, a
total of 609 applications were resolved. In the 11-month period since the Reorganiza-
tion took effect, we have resolved 631 exemption applications. During the past 11-
month period we have received 423 requests—a number significantly higher than
we would have expected based on historical data. We attribute this increase in
requests to the fact that potential applicants can now expect the Department to
respond to their submission in a more timely manner. Despite this increase in
requests, we have been able to reduce our inventory of pending applications of open
cases frcm 539 at the beginning of calendar year 1979 to 331 as of December 1st.
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The Administration will be reporting shortly on how the Reorganization has
worked and on future recommendations. It is safe to say at this point, however, that
the Reorganization has accomplished a significant and beneficial change, especially
with regard to exemptions. In the short time since Reorganization, we have had
great success in reducing our backlog and shortening the time it takes to rule on
applications. We have every intention of continuing the priority attention we are
devoting to this area. Therefore we see no need for legislation.

You have requested our views on a number of other bills. Most of these are tax
measures and we will defer to the IRS on those; however, before concluding I would
like to briefly comment on S. 1958 which deals with investments by pension plans in
qualifying employer real property.

S. 1958 would amend the definition of qualifying employer real property to
facilitate investment by small plans in employer real property. This would be done
by substituting a number of other specific conditions in place of the geographical
dispersion rule currently incorporated in the definition of “qualifying” real proper-
ty. If these conditions were met, it would be lawful under the proposal, without an
exemption, for a plan to acquire and hold a single parcel of employer real property.

The bill adopts as conditions many of the types of safeguards we apply in approv-
ing a prohibited transaction exemption application in this area under present law.
However, we do not believe that the legislative imposition of a single set of condi-
tions for every case is necessarily sound. In view of the flexibility of the existing
exemption process, we do not believe that legislative modification of the definition
of qualifying employer real property is necessary at this time.

This concludes my prepared remarks. We would be happy to answer any ques-
tions you may have.

Senator BENTSEN. Our next witness will be Mr. Donald Alexan-
der, of the firm Morgan, Lewis & Bockius, former Commissioner of
Internal Revenue. We are pleased to have you.

You played a very prominent role in this legislation.

STATEMENT OF DONALD C. ALEXANDER, ESQ., MORGAN,
LEWIS & BOCKIUS

Mr. ALEXANDER. Thank you, Mr. Chairman.

I have a written statement which I do not propose to read, but [
would like to have it entered in the record.

Senator BENTSEN. It will be.

Mr. ALEXANDER. Mr. Chairman, I am here simply to discuss your
bill, S. 1089, and 1 think it would be a sound step forward.

I believe that the three sections dealing with the reduction of the
paperwork burden are constructive. They are constructive because
they are instructive to the people downtown. As much for that as
for the individual merit of enacting these provisions, Mr. Chair-
man. Having been downtown, I am fully aware of the need for
constant congressional interest in reducing the burdens of legisla-
tion but maintaining the protections of such legislation.

Sections 2, 3, and 4 of your bill would assist, I think, in meeting
both those objectives.

Section 6 is a matter of great importance. It would give Internal
Revenue the right to bring civil actions to remedy matters that call
out for correction, but not the kind of correction that the Deputy
Assistant Secretary said a few minutes ago is the wrong way to
correct.

Internal Revenue has a corrective weapon now, that is, the dis-
qualification of the plan, and frequently that is about the worst
thing that could happen to the people whose interests are being
?bused or misused by what calls out for Internal Revenue's correc-

ion.
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Senator BENTSEN. When you refer to the Assistant Secretary, you
are talking about of Treasury, I suppose.

Mr. ALEXANDER. Treasury. I did not hear much support for that -
concept from the last Assistant Secretary. I said Deputy Assistant
Secretary.

Senator BENTSEN That is right.

Mr. ALexanDpER. Yes, sir.'] am not a bit surprised that the
Department of Labor is not eagerly embracing this proposal. If I
were in their shoes, I would not either, but I think it is necessary.

The Deputy Assistant Secretary, Mr. Halperin, did say that
Treasury is going to meet with some representatives of the Ameri-
can Bar Association Tax Section to discuss additional remedies,
which he said were necessary. I agree that additional remedies are
necessary, but I think you have provided a pretty good one in
section 6.

Section 6 might have accompanying it a committee report which
would make it clear that this remedy might be used where war-
ranted, but not used indiscriminately. It might make it clear that
in a situation where the remedy would be ineffective, such as that
described by Mr. Halperin, it would not be used.

But this additional tool would have been of great help to the
Internal Revenue Service when I was there in some cases that are
a matter of public record, one of which was discussed in a long
article in the Wall Street Journal on November 15, 1979, “Stalled
Clean-up. Teamsters Defy. Labor Agency Takes Steps for Outside
Control of Pension Fund.”

The Internal Revenue needs this power, irrespective of the fact
that Labor already has it. Why?

Two reasons. No. 1, the Internal Revenue’s jurisdiction and that
of Labor are not coextensive, as Mr. Halperin made clear. No. 2,
Labor has limited resources and it has its own set of interests and
its own priorities.

So, Mr. Chairman, section 6, or something like it, should become
law, and I think that you have done a great service toward the
furtherance of the proper administration of ERISA as to which you
played a major part, as I recall so well, in its enactment.

Senator BENTSEN. What about the argument that this is duplica-
tive work? The Assistant Secretary of Labor said you just end up
with inefficiency because you duplicate each other’s work.

Mr. ALEXANDER. I do not think that is going to happen very
often. If it does, I think it is a fairly small price to pay for
improving the IRS's ability to carry out its responsibilities here.

Senator BENTSEN. Does not the IRS and Treasury have that
authority already in a number of other instances?

Mr. ALEXANDER. Treasury has the authority in a number of
other instances as Mr. Halperin stated. The addition of this tool to
the authority of IRS to carry out its work would give IRS in that
real world out there the legal right to do what it tries to do as a
practical matter, using this very awkward and overpowering
weapon of disqualification.

Senator BENTSEN. Do not most departments have such authority?

Mr. ALEXANDER. I believe they do in many instances, Mr. Chair-
man, particularly when they have a function like that of IRS,
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trying to carry out regulatory responsibilities rather than tax col-
lecting responsibilities.

Senator BENTSEN. Senator Matsunaga?

Senator MATSUNAGA. I have no questions. I understand that.we
will soon have a vote on the Senate floor.

Senator BeNTsSEN. Thank you very much, Mr. Alexander.

[The prepared statement of Mr. Alexander follows:]

STATEMENT OF DoNALD C. ALEXANDER

My name is Donald C. Alexander and I am a partner in the Washington office of
Morgan, Lewis & Bockius. I am appearing at the invitation of the Subcommittee
primarily to discuss S. 1089, the ERISA Simplification Act of 1979. I am here solely
in my personal capacity.

As a past Commissioner of Internal Revenue and member of the Commission on
Federal Paperwork, and as present Vice Chairman of the Citizens Committee on
Paperwork Reduction, I am greatly concerned about the heavy paperwork and other
burdens imposed by Government upon the American public. However, the Govern-
ment must obtain the information necessary to function effectively and efficiently.
To obtain such information at minimum public burden and cost means (1) confining
requests to only that information which is really needed, (2) stating information
requests in a comprehensible manner and limiting them to the minimum feasible
number and frequency, and (3) sharing information to reduce overlapping requests
to the maximum extent consistent with personal privacy.

Congress shares the responsibility for the paperwork burden. Section 103 of
ERISA, which sets forth massive and detailed requirements with respect to annual
reports, is a glaring example of Congressionallfv-imposed paperwork. It is encourag-
ing to see that both the Executive Branch and Congress have recently been trying
to reduce ERISA paperwork demands. S. 1083 contains provisions designed to reduce
ERISA paperwork further and to assist the Internal Revenue Service to administer
ERISA more effectively.

It seems to me that the objectives of Sections 2, 3, and 4 of S. 1089 are basically
sound. Section 2 would abolish the Pension Benefit Guaranty Corporation’s form
and place on the IRS the responsibility of collecting the PBG('} insurance premijum
as part of its reporting obligation. Elimination of duplicative forms is a goal we all
support, and the Internal Revenue Service knows how to handle money. Section 3
would replace the summary annual report by a notice to be posted at the employees’
work place. This is a good idea, provided the proposed new requirement would not
be construed to call for a mass of financial or acturial detail which create confusion.
Section 4 of S. 1089, which provides the alternative of filing pension forms with
annual income tax forms, might be conditioned by defining the circumstances under
which this right would be exercised.

Finally, I believe that the Internal Revenue Service should have the right to
enforce compliance through a civil action as provided in Section 6 of S. 1083. The
tool—or weapon—of disqualification of a plan is poorly suited to the duty of IRS to
protect, rather than destroy, rights of participants and beneficiaries. IRS’ function
in this field is regulatory, not tax-collecting, and disqualification frequently would
have a greater adverse impact upon innocent participants and beneficiaries than
up«'n;rl the person or company guilty of creating the situation which the IRS must
remedy.

_Whi{e the reassignment of functions under the present Reorganization Plan di-
minishes to some extent IRS’ need for this additional remedy, it by no means
eliminates such need. Moreover, the right of IRS to refer matters to the Department
of Labor is not an adequate solution. Eabor has limited resources; its jurisdiction is
not coextensive with that of IRS; and it has its own interests and priorities.

However, if power to enforce ERISA through civil action is given to IRS through
the Treasury, I recommend that the legislative history make it clear that this right
should not be indiscriminately employed. Instead, it should be used only when
clearly necessary to preserve the integrity of retirement plans, prevent abuse and
protect participants and beneficiaries.

For reasons which I have stated before, I am opposed to the creation of a single
agency to administer and enforce the laws regarding private retirement plans. This
well-intended change would be counter-productive.

_Senator BENTSEN. Our next witness is Ms. Karen Ferguson, Pen-
sion Rights Center.



253

She is not here.

Our next witness will be Mr. Robert Georgine, National Commit-
tee for Multi-Employer Plans. Oh, 1 see. Ms. Ferguson is here.

Come along.

STATEMENT OF KAREN FERGUSON, PENSION RIGHTS CENTER

Ms. FERGU3ON. Mr. Chairman, I am Karen W. Ferguson, Director
of the Pension Rights Center. I am here this afternoon to make
what, for us, is an unusual request. I am here to ask you to defer
consideration of this legislation. :

I am making this request——

Senator BENTSEN. All legislation?

Ms. FercusoN. The legislation under consideration today, the
two major bills.

Senator BENTSEN. That is quite a list. Are you asking us to defer
all of those?

Ms. FERGUSON. Specifically, consideration of the ERISA Improve-
ments Act; S. 209 and the ERISA Simplification Act, S. 1089,
simply because those bills, if enacted, would substantially cut back
some of the most important protections provided by ERISA.

These protections relate to substantive rights, disclosure, and
fiduciary provisions. If enacted, theK would represent not only a
decisive step backward, but a step taken without any knowledge on
the part of—and certainly no participation by—the individuals ad-
versely affected.

I am asking you to defer consideration of this legislation until
you can hear from the individuals who will be hurt by these bills.

Ordinarily, we oppose delay of all kinds. I am suggesting it here
because, quite frankly, I think that it is likely to be extremely
difficult for the members of the subcommittee to tell workers and
retirees who have specific rights under ERISA that you propose to
enact legislation that will take away those rights.

For example, I think you would find it difficult to tell a factory
worker who worked 9 years and 10 months that you are proposing
to change the law so that companies can deny pensions to people
who have rights to benefits under the ERISA “1,000-hour rule.”
Specifically, that you are proposing to take those rights away in
favor of a rule that requires everyone (except those so favored by
their companies or unions that they are put on a layoff or leave of
%)sgnce status) to remain on their job until the last day of their

th year.

You could tell this man that according to the Senate Labor and
Human Resources Committee there is only a theoretical possibility
that he would lose out under the new proposed “elapsed time’ rule
and that on the whole employees are more likely to benefit from
the new rule, but it simply will not be very convincing.

In fact, there already are a number of individuals in this factory
worker’s position—we have heard from several and know that the
Labor Department has heard from others. These are people who
are likely to point out to you that if adoption of the elapsed time
rule will really produce the cost savings claimed by the large
companies seeking its adoption, they certainly can afford to give
pensions to the few individuals who do not quite make it to that
last day of the 10th year.
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My guess is that you would also find it somewhat awkward to
tell a retired asbestos worker, forced to go back to work to kees) up
with inflation, that you are proposing legislation that will result in
the suspension of his pension. You can try telling him that he is a
double dipper and that, according to the Labor and Human Re-
sources Committee the purpose of the suspension of benefits rule is
to prevent him from competing with employees of preretirement
age, but he is likely to point out that under his union’s rules he
cannot get work unless all active participants are fully employed.
He is also likely to tell you, as he told us, that he cannot be
assured of a steady enough employment to substitute his work
income for his pension income.

Finally, can you really tell a truckdriver that the Labor Depart-
ment’s new summary annual report form is of “questionable value”
and that, in the words of the Labor and Human Resources Commit-
tee,‘7 “it is a relatively costly item for plans to prepare and distrib-
ute?”’

This truckdriver and others that I spoke with at a recent work-
shop are counting on the new summary annual report form to
make all the difference in making other plan participants aware of
what is being done with their pension money.

The new summary annual report will tell these participants if
their plan is getting a reasonable return on its investments, who is
managing the money, whether there are party-in-interest transac-
tions and ‘loans and leases in default, and most important, it will
alert the other participants that they have a right to receive more
detailed information that will show them exactly where their
money is invested.

From this truckdriver’s perspective, it is absolutely essential that
participants be given information that they can take with them
and study at their convenience. Posting this information makes no
sense to them. People have to be able to take it with them, take it
home and study it.

The factory worker, the pensioner, and the truckdriver I have
just described are real people. Each can speak effectively on his
own behalf and each would be willing to testify before this subcom-
mittee. Their participation would result, not in a “media show,”
but in an extremely meaningful dialogue that could greatly assist
this subcommittee in its deliberations.

There are also now for the first time other groups, both at the
grassroots and national level, prepared to speak on behalf of par-
ticipants and beneficiaries. Although there is, as yet, no group
calling themselves “The Pension Rights Committee of Texas” or
“Hawaii,” there is a group calling themselves the “Pension Rights
Committee of Rhode Island.” The members of this group are deeply
concerned about the survivors benefit provisions contained in. the
legislation under consideration. There are also other groups around
the country whose views would contribute significantly to the legis-
lative process.

When I last testified before this subcommittee, I would not have
even thought to suggest that national organizations with broad
constituencies should be invited to participate in hearings such as
the one being held this afternoon. ’Fhe issues seemed too technical
and too remote from the priority concerns of other groups.
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That has changed markedly, thanks in large measure to the
outreach efforts of the President’s Commission on Pension Policy
made at the urging of the Citizens’ Commission on Pension Policy.

The most dramatic evidence of the change was last Friday's
President’s Commission meeting. The subject was the impact of
pension programs on women and minorities. Eleven organizations
and individuals representing women, two groups representing mi-
norities, the Communications Workers of America and the Citizens’
Commission on Pension Policy testified.

The statements were well-considered and showed an indepth un-
derstanding of the complexities of pension issues. After the hear-
ing, I spoke to several of the people who had testified. They all said
that they would have been very pleased to appear at this hearing
had they had sufficient time for preparation.

In short, I am asking that you put off deciding the issues that
are before you today until you have had time to hear from the
individuals directly concerned, and their representatives. It is all
too easy to disregard people’s rights if you have never met them.

Our staff stands ready to work with yours to contact these people
and organizations and to arrange for their participation in future
hearings.

I do not want to leave you with the impression that there are no
provisions in the bills that we find acceptable. There are, of course,
" good provisions in these bills, notably the clarification of the rights
of divorced spouses under State court orders and the rights of
participants not to have their pensions offset by workers compensa-
tion and social security disability payments.

There are also provisions such as those relating to preretirement
age survivor’s benefits and misrepresentation that could become
good, if modified.

We would, of course, like to see these provisions go through, but
we do not want to see you trade off the rights of a divorcee for the
rights of a pensioner, or the rights of a disabled worker for the
rights of an active worker forced to stop work just short of the last
day of his 10th year.

In conclusion, I would like to register our very strong protest to
the revision of the preamble of ERISA proposed in S. 209. The bill
would add to the ERISA preamble the statement that it is “the
policy of this Act to foster the establishment and maintenance of
employee benefit plans.” This statement of policy, if adopted, would
be based on a proposed finding that the present and future needs
for retirement income can best be met by strengthening and im-
proving private employee pension benefit plans, and that it is in
the national interest to do so.

Congress considered the issue of whether private pension plans
can be fostered, during the debate on EngjA. You concluded in
1974 not that plans should be fostered, but that plans should be
fostered if they could provide sufficient benefits to enough people
to justify the tremendous tax expenditure involved.

Once the President’s Commission has made its recommendations
as to whether and to what extent the private pension system
should be fostered, it will be time for Congress to consider this
extremely important issue. Surely it should not be decided without
the facts, and without full debate. /\\
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Senator BENTSEN. Thank you very much, Ms. Ferguson. We have
a vote on in the Senate. You have given some very interesting
testimony.

Thank you very much.

Senator BENTSEN. Our next witness is Mr. Robert Georgine, the
National Coordinating Cornmittee for Multi-Employer Plans.

Mr. Georgine?

I have asked Senator Matsunaga to go on to vote and he will be
returning and when we get five lights up there I will be leaving
and we will recess this, but the hiatus should not be long.

For your information, the one amber light on the right means we
are in session; the white light means we are voting; two lights
would mean we were in recess; three would be a quorum call; four
would be end of the day’s session; five is half-way through the
rollcall; six is end of the morning business; and seven, the machine
is broken.

Now, Mr. Georgine.

STATEMENT OF ROBERT GEORGINE, NATIONAL COORDINATING
COMMITTEE FOR MULTI EMPLOYER PLANS, ACCOMPANIED
BY GERALD FEDER AND JACK CURRAN

Mr. GeorGINE. Thank you very much, Mr. Chairman, both for
the opportunity to testify here this afternoon and second for the
education on the lights.

" Senator BENTSEN. We get a Pavlovian reaction to them around
ere.

Mr. GEORGINE. I am testifying before you today as chairman of
the National Coordinating Committee for Multi-Employer Plans.

The coordinating committee is a nonprofit organization whose
sole purpose is to represent the interests of the 8 million people
who are participants in negotiated multiemployer pension and wel-
fare plans. These pensions provide benefits for workers in such
industries as building and construction, maritime, the needle
trades, retail and service trades.

Our affiliates include over 100 international unions, national
pension and welfare funds, and local Taft-Hartley trusts. Together,
t};ey represent the great majority of participants in multiemployer
plans.

Because of the frequent job changes in these industries, a mul-
tiemployer plan, that is one that provides an employee with credit
for service with a number of participating employers, is often the
only way to insure that these employees will get a pension. Indeed,
such multiemployer plans provide a measure of portability on a
voluntary basis which does not exist in other plans.

Mu!tiemplozer plans have special characteristics not fully recog-
nized under the present law. Frankly we believe that participants
in multiemployer plans, and those who sponsor them through col-
lective bargaining are at a crossroads. The challenges to their
continued existence come from many directions.

In some instances, the industries in which they exist are dying,
on a national or a regional basis. In addition, in industries such as
construction, the level of employment resulting in contributions to
the plans has still not recovered from the recession of the mid-
1970’s and furthermore, increasing numbers of employers are going
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nonunion and taking with them the work which would otherwise
produce income to these funds. :

Finally, ERISA has the potential for inflicting the stroke which
breaks the backs of our plans, instead of helping them to flourish.

The impact of these trends and their potential result will be far-
reaching and adverse to the aging members of our population who
 will be deprived of any pension coverage.

We appreciate the opportunity we have had to testify before you
previously about our needs and are pleased to see that S. 209
includes many of the provisions which we feel are necessary if our
plans are to flourish, such as provisions to facilitate our reciprocity
agreements, a more flexible definition of multiemployer plans, pro-
visions permitting suspension of benefits upon reemployment, pro-
visions to impose a statutory duty on employers to make contribu-
tions to collectively bargained plans, and several other provisions
which I have addressed more fully in my prepared statement.

Senator BENTSEN. Mr. Georgine, we will stand in recess until
Senator Matsunaga returns,

[A brief recess was taken.]

Senator MATsSUNAGA. The subcommittee will come to order.

When the subcommittee recessed, we had Mr. Robert Georgine
testifying.

Will you proceed?

Mr. GeorGINE. Yes, sir. Thank you.

We appreciate the opportunity we have had to testify before you
previously about our needs and are pleased to see that S. 209
includes many of the provisions which we feel are necessary if our
plans are to flourish, such as provisions to facilitate our reciprocity
agreements, a more flexible definition of multiemployer plans, pro-
visions permitting suspension of benefits upon reemployment, pro-
visions to impose a statutory duty on employers to make contribu-
tions to collectively bargained plans, and several other provisions
which I have addressed more fully in my prepared statement.

One of the most important features of S. 209 is section 154 which
would clarify once and for all the fact that a participant in a
typical pension plan is not purchasing a security when he or she
goes to work. The Supreme Court’s decision in the Daniel case is
thereby confirmed.

However, the bill contains an antifraud provision which em-
bodies most of the pitfalls inherent in the antifraud standards of
the securities law.

At the outset, I note for the record that those of us who are
willing to accept the responsibility for the establishment and im-
plementation of these plans are forced to make a terrible choice.
We must either acquiesce in punitive legislation or risk having our
testimony misunderstood by some and clearly distorted by others.

Mr. Chairman we have recently been asked whether we think
that union officers and corporate personnel managers should be
able to get away with fraud. That is like asking when did you stop
beating your wife.

In the first place, the record does not exist that such wholesale
fraud is occurring and if it does exist, no one has shared the
documentation with me and our staff.
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Third, Mr. Chairman, the vague standard in this bill is in total
conflict with the other disclosure standards of ERISA which re-
quire plans to disclose specified information to participants in a
specified manner. The case by case approach inherent in S. 209 will
provide a gold mine for the legal profession, but not much else.

ERISA is designed to impose certain obligations on plan sponsors
and other fiduciaries toward participants in their plans and their
beneficiaries. There is no question in my mind that ERISA already
prohibits plan sponsors and fiduciaries from perpetrating a fraud
on those persons ERISA is designed to protect: participants and
their beneficiaries.

But S. 209 throws out a net over every person, including many
who have no reason to believe they are covered by ERISA. These
persons will have to be prepared to defend even baseless actions
charging them with having knowingly misrepresented the plan as
maor}y as perhaps 20 or 30 years before the action commenced.

course, although this legislation appears to be aimed at those
individual persons, it will be used as a device to dip into the
perceived deep pockets of the unions or employers whom they
represent.

Mr. Chairman, at least in the case of labor organizations, those
deep pockets which will be emptied contain nothing more than the
hard-earned dues money of working men and women. They should
not be available to be tagped by thsegpeculators and their lawyers,
as the Supreme Court has descri the potential unscrupulous
plaintiffs in fraud cases.

Many of our substantive arguments were made to the Supreme
Court in the Daniel case, and I ask that our amicus brief in that
case be included in the record.

Senator MATsuNAGA. Without objection, it is so ordered.

[The material referred to follows. Oral testimony is continued on

p. 298.]
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TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE
JUSTICES OF THE SUPREME COURT OF THE
UNITED STATES:

Pursuant to Rule 42(8) of the Rules of this Court,
the National Coordinating Committee for Multiem-
ployer Plans (“NCCMP”) respectfully moves for leave
to file the accompanying brief as amicus curiae. Peti-
tioners have consented to the filing of this brief; re-
spondent has not.

INTEREST OF THE NCCMP

Multiemployer plans were formed in construction
and other transient trades or industries where work-
ers are generally employed too briefly by any one em-
ployer to earn benefits in that employer’s plan. Such
plans are created and funded pursuant to collective
bargaining agreements and receive contributions from
more than one employer. The NCCMP is a nonprofit,
tax-exempt organization, formod after enactment of
" the Employee Retirement Income Security Act of 1974

(“ERISA”) to participate in the development of gov-
ernment regulations under ERISA and other laws af-
fecting multiemployer plans. Fifty trade unions and
multiemployer pension plans (but not the particular
unions or plans involved in this case) are affiliated with
the NCCMP, and its plans are fairly representative of
all the nation’s multiemployer plans, covering in the
aggregate 7.5 million employees. While the decision
below has far-reaching consequences for pension plans
generally, the consequences are particularly adverse
for multiemployer plans, for the reasons set forth in
the accompanying brief.
~ The NCCMP urges reversal of the judgment below,
but in no way approves of unduly restrictive continu-
ity-of-service provisions. Such provisions are not com-
mon in multiemployer plans. The NCCMP’s concern is
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that affirmance of the ruling below—that an employee
covered by a negotiated, noncontributory, involuntary,
defined-benefit pension plan “purchases securities” by
commencing and continuing employment—would have
- far-reaching, adverse consequences upon its pension
plans.

FACTS AND QUESTIONS OF LAW DEVELOPED
BY THE NCCMP

The NCCMP brief focuses on issues which it be-
lieves may not be adequately presented elsewhere, in-
cluding: (a) the particularly adverse impact that the
court’s holding below would have on collectively-bar-
gained multiemployer plans; and (b) the fundamental
differences between coverage under a negotiated, non-
contributory, involuntary, defined-benefit pension
plan and interests which this Court has character-
ized as “securities” within the meaning of the secu-
rities laws.

The NCCMP therefore moves for leave to file the ac-
companying brief as amicus curiae.

Respectfully submitted,

PAUL S. BERGER
MELVIN SPAETH
ROBERT H. WINTER
K. PETER SCHMIDT
HADRIAN R. KaT2
1229 19th Street, N.W.
Washington, D.C. 20036
(202) 872-6784
Of Counsel:
ARNOLD & PORTER
1229 19th Street, N.-W.
Washington, D.C. 20036
GERALD M. FEDER
1201 Connecticut Ave,, N.W.
Washingtop, D.C.

- Dated: May 22, 1978
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The National Coordinating Committee for Multi-
employer Plans (“NCCMP”) submits this brief as
amicus curiae to urge this Court to reverse the holding
below* that a worker covered by the typlcal collec-
tively-bargained defined-benefit pension plan is a “pur-
chaser” of a “security” within the meaning of the
securities laws,

I. INTEREST OF THE NATIONAL COORDINATING
COMMITTEE FOR MULTIEMPLOYER PLANS

The nature and purpose of the NCCMP is set forth
in the accompanying motion for leave to file this brief.
As set forth infra, pp. 27-32, the NCCMP submits that
the decision below will have particularly significant
adverse effect upon multiemployer plans. The NCCMP
is concerned that affirmance of the lower court’s ruling
may cause the termination of many multiemployer
plans, which are more difficult to create than single-
employer plans. The lower court’s ruling would in
effect retroactively expand the number of workers
eligible for pension benefits. It would also greatly in-
crease the plans’ administrative and litigation costs
by adding securities laws exposure to the extensive
existing requirements administered by the Depart-
ments of Labor and the Treasury.” All additional

' Daniel v. International Brotherhood of Teamsters, 561
F.2d 1223 (7th Cir. 1977), App. 209a.

* The dual administration of ERISA (by the Departments of
Labor and the Treasury) has already been a source of con-
flict and confusion, resulting, inter alia, in legislative proposals
to divide jurisdiction into discrete areas, or to put all admin-
strative responsibility ‘into a single government agency. See,
ey., S. 901, 95th Cong., Ist Sess. (1977); H.R. 4340, 96th
Cong., 1st Sess. (1977), summarized, Pens. Plan Guide (CCH)
123,268 (1977). Treble administration (including the Securi-
ties and Exchange Commxs*uon) can only exacerbate an already
difficult situation. :

56-943 O - 80 - pt.1 ~ 18
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costs must ultimately be borne by workers covered
by multiemployer plans and inevitably will cause a
reduction in accruals of future benefits, or even a cur-
tailment of covérage. .

II. THE NATURE OF MULTIEMPLOYER PLANS

Multiemployer plans were originally developed in
industries in which job changes are frequent and there
is little continuity in the employer-employee relation-
ship. For example, employees in the construction in-
dustry are generally hired for a specific project, and
their employment terminates when the job is finished.
In other industries, competitive conditions, business
failures, or recurring layoffs prevent the establishment
of a stable employer-employee relationship. In such
situations, a multiemployer plan—which provides
an employee with credit for service with a number of
employers—may be the only vehicle for providing
meaningful pension rights.

The multiemployer plan involved in this proceeding,
and the typical plan affiliated with the NCCMP, have
the following common characteristics: (i) they are
established and maintained pursuant to the collective
bargaining process; (ii) they are involuntary in that
there is no individual choice whether to participate—
all employees subject to the relevant provisions of the
collective bargaining agreement are covered (within’
the limits of the plan’s eligibility requirements) in the
plan; (iii) they are noncontributory in that the em-
ployers make all payments to the plan; and (iv) they
provide a ‘“defined benefit” in that an employee who
meets the plan’s eligibility and vesting requirements is
entitled at retirement only to a'specific monthly benefit
in a fixed amount. A

A financially sound plan requires a proper actuarial
relationship between employer contributions and em-
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ployee benefits. Although contributions of employers in
defined-benefit plans most often vary with the time
worked or the units produced by covered employees,
contributions are not made for the accounts of par-
ticular employees. No employee has any legal title or
interest in the employer’s contributions to a defined-
benefit plan, or (apart from his possible pension eli-
gibility under the rules of the plan) in the assets of the
plan itself. Indeed, the defined benefit levels support-
able by a given level of contributions are invariably
based on the actuarial assumption that some number of
workers ultimately will die, move, or transfer to other
industries and thus will never qualify for pension
benefits, and that benefits will be paid only to employees
with a long-term relationship with employers served
by the multiemployer plan.

III. SUMMARY OF REASONS FOR REVERSAL

1. Coverage under a negotiated, noncontributory, in-
voluntary, defined-benefit pension plan does not in-
volve the “issuance of a security” within the meaning
of the securities acts as consistently interpreted by
this Court. The lower court erred in holding that such
coverage involves an ‘“investment contract.” Under
SEC v. W.J. Howey Co., 328 U.S. 293 (1946), and
United Housing Foundation, Inc. v. Forman, 421 U.S.
837 (1975), the concept of an “investment contract”
for the purposes of the securities laws contemplates an
inducement to investors to participate in the capital
markets. These pension plans established by collective-
bargaining agreements contain no such inducement.

3See Article 13 of the Amended Trust Agreement (as
amended) of the Local 705 Pension Fund Trust Agreement,
App. 64a.
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Moreover, like ordinary annuities and unlike securi-
ties, the benefits received under these pension plans
are defined in advance and do not vary with the suc-
cess of any investment program. Econgmic reality com-
pels the conclusion that a worker who takes a job re-
quiring coverage under a defined-benefit pension plan
is not thereby “investing” in a “security.”

2. A balancing of public policy considerations is re-
quired before the courts extend the judicially-implied
private right of action under Rule 10b-5. The appli-
cable public policy considerations here point strongly
to the conclusion that the extension of such right by the
lower court was inappropriate. Allowing employees to
sue pension plans under the securities laws would (a)
lead to particularly vexatious litigation, the outcome
of which would turn on hazy issues of historical fact,
often capable of proof only by oral testimony; (b)
produce results inconsistent with the careful balanc-
ing of competing equities which Congress struck in
enacting ERISA; and (c) create exposure so large
as to threaten destruction of many pension plans, par-
ticularly multiemployer plans, and in any event to
defeat the legitimate expectations of millions of
workers.

IV. REASONS FOR REVERSAL

The lower court reached out to apply the federal
securities laws in an attempt to correct what it per-
ceived to be an egregious wrong committed against Mr.
Daniel.* The court did not stop to consider whether
the unprecedented result it reached was really neces-
sary, i.e., whether there were remedies under com-

* The restrictive continuity-of-service requirements applied
to Mr. Daniel are not commonly found in other multiemployer
plans.
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mon law*® and federal labor law® as Mr. Daniel
claimed. In ruling that he was entitled to sue under the
antifraud provisions of the securities laws, the court
exposed all pension plans to damage suits for breach
of duties of disclosure under the securities acts—
duties no one ever supposed they had. The court’s de-
cision confirms the ancient wisdom that “hard cases
make bad law,” Northern Securities Co. v. United
States, 193 U.S. 197, 400 (1904) (Holmes, J., dis-
senting).

A. There was no “investment contract”

The lower court improperly held that this case in-
volved the “purchase” of a “security” within the mean-
ing of the Securities Act of 1933 and the Securities Ex-
change Act of 1934. The term “security” is deﬁned in
the 1933 Act to mean

“For example, the New York Court of Appeals recently
applied principles of contract and trust law to ensure grant
of a pension to a worker who, because of a one-year break-in-
- service, was denied benefits after 28 years of service. Mitzner
v. Jarcho, No. 76 (N.Y. Feb. 22, 1978).

¢ Plaintiff pleaded alleged facts and claimed entitlement to
relief under two separate provisions of the labor laws:
(1) section 302(c) (5) of the Taft-Hartley Act, 29 U.S.C.
§ 186 (c) (b), which requires that pension funds be established
for the “sole and exclusive benefit of the employees,” see, e.g.,
Lugo V. Employees Retirement Fund, 366 F. Supp. 99, 102
(E.D.N.Y. 1973) ([a] plaintiff who places in issue the ex-
clusionary eligibility requirements of a trust fund places in
issue the question whether the fund is a section 302 trust
fund”), aff’'d, 529 F.2d 251 (2d Cir.), cert. denied, 429 U.S.
826 ( 1976) ; and (2) the duty of fair representation required
of unions by section 9(a) of the National Labor Relations
Act, 29 U.S.C. § 159(a), see, e.g., Vaca v. Sipes, 386 U.S. 171,
177 (1967).
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“any note, stock, treasury stock, bond, deben-
ture, evidence of indebtedness, certificate of in-
terest or participation in any profit-sharing
agreement, collateral-trust certificate, preorgani-
zation certificate or subscription, transferable
share, investment contract, voting-trust certifi-
cate, certificate of deposit for a security, frac-
tional undivided interest in oil, gas, or other min-
eral rights, or, in general, any interest or
instrument. commonly known as a ‘security,’ or
any certificate of interest or participation in, tem-
porary or interim certificate for, receipt for,
guarantee of, or warrant or .ight to subscribe to
or purchase, any of the foregoing.” 15 U.S.C.
§7Tb(1).

Coverage under pension plans of the type involved in
this case—collectively bargained, noncontributory, in-
voluntary, with defined benefits—is not a “security”
in any conventional sense. The court below held, how-
ever, that such coverage constitutes an “investment

' The definition of security in the 1934 Act is similar:
“The term ‘security’ means any note, stock, treasury stock,
bond, debenture, certificate of interest or participation in
any profit-sharing agreement or in any oil, gas, or other
mineral royalty or lease, any collateral-trust certificate,
preorganization certificate or subscription, transferable
share, investment contract, voting-trust certificate, certifi-
cate of deposit, for a security, or in general, any instru-
ment commonly known as a ‘security’; or any certificate
of interest or participation in, temporary or interim cer-
tificate for, receipt for, or warrant or right to subscribe
to or purchase, any of the foregoing; but shall not include
currency or any note, draft, bill of exchange, or banker’s
acceptance which has a maturity at the time of issuance
of not exceeding nine months, exclusive of days of grace,
or any renewal thereof the maturity of which is likewise
limited.” 16 U.S.C. § 78¢(10).
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contract.” That term is not defined in the securities
acts, but SEC v. W. J. Howey Co., 328 U.S, 293, 298-99
(1946), held that “an investment contract for purposes
of the Securities Act means a contract, transaction or
scheme whereby a person invests his money in a com-
mon enterprise and is led to expect profits solely from
the efforts of the promoter or a third party.”

We shall show that coverage under a plan such as
that at issue here lacks essential elements of the
Howey test: the worker makes neither an investment
decision nor an investment, and the worker does not
participate in the plan in expectation of profits.

1, There was no investment decision.

In a noncontributory, involuntary pension plan, the
worker makes no investment. The employer makes
the contributions, as required by the collective bargain-
ing agreement." The court below nevertheless con-
cluded that the employees were purchasers of securi-
ties on the theory that the employer’s contribution was
constructively made by the employees. 561 F.2d at
1231-33, App. 222a-25a. Even under this analysis,
however, there is no investment.

The court’s reasoning ignores the teaching of this
Court that economic realities must be considered in
applying the Howey test. As stated in United Housing
Foundation, Inc. v. Forman, 421 U.S. 837, 849 (1975) :

“The primary purpose of the Acts of 1933 and
1934 was to eliminate serious abuses in a largely
unregulated securities market. The focus of the

® Most multiemployer plans share with the plan described
in Connolly v. PBGC, No. 76-27117, slip op. at 4 (9th Cir. May
4, 1978), the feature that “[plension credits are earned even
if the employer fails to contribute the full amount of his obli-
gation.” This is further evidence that no individual employee
makes an investment.
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Acts is on the capital market of the enterprise
system: the sale of securities to raise capital for
profit-making purposes, the exchanges on which
securities are traded, and the need for regulation
to prevent fraud and to protect the interest of
investors. Because securities transactions are eco-
nomic in character Congress intended the appli-
cation of these statutes to turn on the economic
realities underlying a transaction, and not on the
name appended thereto.”

As a matter of economic reality, a worker whose
terms of employment are established in labor-manage-
ment negotiations does not act in any respect as an
“investor” when he accepts or continues employment.
The fact that the terms of his employment require
that he be covered by a noncontributory pension plan,
does not make him an investor in the “capital market.”
While the worker has legally protected interests—
under common law, federal labor law and the Em-
ployee Retirement Income Security Act of 1974, 88
Stat. 829 (“ERISA”)—these interests are not the
interests of “investors.”

In cases in which the Court has held a financial in-
terest to be an investment contract—and therefore
a security—as a matter of economic reality the person
acquiring the interest made an investment decision.
See, e.g., SEC v. C. M. Joiner Leasing Corp., 320 U.S.
344, 348-49 (1943); SEC v. W. J. Howey Co., 328 U.S.
293, 298-300 (1946) ; T'cherepnin v. Knight, 389 U.S.
332, 336 (1967). In each of these cases it was critical
that there was a scheme to induce persons to invest in
the particular enterprise involved as opposed to other
recognized methods of participating in the capital mar-
kets—for example, by purchasing stocks, bonds or
mutual fund shares. Indeed, in each instance the interest
sold as an investment contract was advertised and sold
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as an investment. In Joiner, for example, the Court held
that in determining whether an investment is a secu-
rity one must consider
“what character the instrument is given in com-
merce by the terms of the offer, the plan of distri-
bution, and the economic inducements held out to
the prospect. In the enforcement of an act such as
this [the 1933 Act], it is not inappropriate that
promoters’ offerings be judged as being what they
were represented to be.” 320 U.S. at 352-53.

Similarly, in Howey, the Court noted that the sellers

were
“offering an opportunity to contribute money and
to share in the profits of a large citrus fruit en-
terprise managed and partly owned by respond-
ents. They are offering this opportunity to persons
who reside in distant localities and who lack the
equipment and experience requisite to the cultiva-
tion, harvesting and marketing of the citrus prod-
ucts. Such persons have no desire to occupy the
land or to develop it themselves; they are at-
tracted solely by the prospects of a return on their
investment.” 328 U.S. at 299-8300 (emphasis
added).

See also Tcherepnin v. Knight, supra, 389 U.S. at

338-39; SEC v. United Benefit Life Insurance Co., 387

U.S. 202, 211 (1967).

The essential facts here bear no resemblance to those
in which investment decisions have been found: jobs
are not advertised as opportunities to invest in the
capital market;* the union negotiates all job-related

* Booklets or other materials describing pension plans can
hardly be considered “promoters’ offerings.” The individual
does not customarily even receive such materials before or at
the time that he decides to accept employment covered by the
plan, and that practice was endorsed in ERISA.
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issues, including terms of the pension plan. The em-
ployee has no choice but to be covered by the plan if
he accepts employment.

2. There was no expectation of profit

When an individual acquires an investment con-
tract, he subjects his capital to risk in the hope of re-
ceiving dividends, interest, or appreciation. An em-
ployee who is covered by a noncontributory, defined-
benefit pension plan, however, has no capital at risk
and no expectation of dividends, interest, or apprecia-
tion. His only expectation is receipt of the defined
benefits provided under the plan if he meets the eli-
gibility requirements. To be sure, the plan’s assets will
be invested by the trustees of the plan. However, the
benefits an individual employee may ultimately receive
do not depend upon the results achieved. Even if the
plan’s investment program were unusually successful,
the recipient would not be entitled to increased benefits.
If, on the other hand, the investment program were
not successful, the employee would still be entitled to
the same defined benefits.”

The Seventh Circuit nonetheless reasoned that an
employee covered by a pension plan has an expecta-
tion of “proﬁts” in that (a) the plan’s assets are in-
vested, and (b) the pension benefits received by the
employee could exceed the amount which his employer
contributed by reason of his employment. 5§61 F.2d
at 1231-34, App. 226a-28a. These factors are not
“profits” in the sense this Court has deemed rele-
vant in determining whether financial interests are

19 ERISA requires that contributions meet funding stand-
ards which have the objective of ultimately funding the defined
benefits, and benefits may be guaranteed by the Pension Benefit
Guaranty Corporation. See Title IV of ERISA.
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securities. SEC v. Variable Annuity Life Insurance Co.
of America (VALIC), 369 U.S. 65 (1959); SEC v.
United Benefit Life Insurance Co., 387 U.S. 202
(1967). Under these cases, the decisive factor in ap-
plying the Howey test is whether the benefit to be re-
ceived varies with the success of the plan’s investment
program. The analysis in these cases points strongly
to the conclusion that coverage under a defined-benefit
pension plan is not a “‘security.”

The issue in VALIC and United Benefit Life was
whether variable annuities are “securities” even
though ordinary annuities are not.”"

1 Ordinary annuities are expressly exempted fron, registra-
tion by section 8 (a) (8) of the 1933 Act, 15 U.S.C. § 77c(a)
(8). Congress declared that its intention was merely to

‘“[make] clear what is already implied in the act, namely,
that insurance policies are not to be regarded as securities
subject to the provisions of the act. The insurance policy
and like contracts are not regarded in the commercial
world as securities offered to the public for investment
purposes. The entire tenor of the act would lead, even
without the specific exemption, to the exclusion of insur-
ance policies from the provisions of the act, but the spe-
cific exemption is included to make misinterpretation im-
possible.” H.R. Rep. No. 85, 73d Cong., 1st Sess. 15 (1933)
(emphasis added), cited in VALIC, 359 U.S. at 74 n. 4
(Brennan & Stewart, JJ., concurring).

Furthermore, the *“|Securities and Exchange] Commission
has taken the position that insurance or endowment policies
or annuity contracts issued by regularly constituted insurance
" companies were not intended to be securities, and that in effect
§ 3(a) (8) is supererogation.” 1. L. Loss, Securities Regulation
497 (2d ed. 1961) (footnote omitted).

The Court has specifically agreed with Professor Loss’ con-
clusion that section 3(a) (8) was superfluous. Tcherepnin v.
Knight, supra, 389 U.S. at 342 n. 30:

“Congress specifically stated that ‘insurance policies are
not to be regarded as securities subject to the provisions
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Under an ordinary annuity contract an individual
makes payment to the issuing company, in a lump
sum or on a periodic basis, in return for which the
issuing company typically promises to make periodic
payments during the individual’s retirement years.
As in the case of defined-benefit pension plans, the
payments received by the individual are at a fixed level
defined in advance in accordance with actuarial as-
sumptions, including an assumed rate of return on
the annuity company’s investments. The total amount
that the individual will ultimately receive depends on
how long he lives. In contrast, variable annuities—
which, unlike defined-benefit pension plans, permit the
periodic payments received by the individual to depend
on investment results—have been held to be securi-
ties.

In explaining why it was rational for Congress to
subject variable annuities to regulation under the se-
curities laws while leaving ordinary annuities to regu-
lation by state insurance authorities, the concurring
justices in VALIC stated that:

“This congressional division of regulatory
functions is rational and purposeful in the case
of a traditional life insurance or annuity policy,
where the obligations of the company were meas-
ured in fixed-dollar terms and where the investor
could not be said, in any meaningful sense, to be
a sharer in the investment experience of the com-
pany. In fact, one of the basic premises of state

of the act,’ [citation omitted], and the exemption from
registration for insurance policies was clearly supereroga-
tion.”

Therefore, ordinary annuity contracts are not “securities”
for purposes of federal securities regulation. To the extent
that defined-benefit pension plans are in economic reality “like
contracts,” they too are not “securities.”
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regulation would appear to be that in one sense
the investor in an annuity or life insurance com-
pany not become a direct sharer in the company’s
investment experiefice; that his investment in the
policy or contract be sufficiently protected to pre-
vent this.” 359 U.S. at 77-78 (Brennan & Stewart,
JJ., concurring) (emphasis added).

The VALIC Court stated:

“While all the States regulate ‘annuities’ under
their ‘insurance’ laws, traditionally and custo-
marily they have been fixed annuities, offering the
annuitant specified and definite amounts begin-
ning with a certain year of his or her life. The
standards for investment of funds underlying
these annuities have been conservative. The var-
iable annuity introduced two new features. First,
premiums collected are invested to a greater de-
gree in common stocks and other equities. Second,
benefit payments vary with the success of the in-
vestment policy. . . .” 359 U.S. at 69.

The Court held in VALIC that a variable annuity
is a security because the benefits received vary with
investment performance, not because of actuarial risk
that as a result of early death the annuitant will re-
ceive little or no benefit. The Court said:

“Moreover, actuarially both the fixed-dollar an-
nuity and the variable annuity are calculated by
identical principles. Each issuer assumes the risk
of mortality from the moment the contract is is-
sued. . . . It is this feature, common to both, that
respondents stress when they urge that this is
basically an insurance device.

“The difficulty is that, absent some guarantee
of fixed income, the variable annuity places all
the investment risks on the annuitant, none on the
company. The holder gets only a pro rata share of
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what the portfolio of equity interests reflects—
which may be a lot, a little, or nothing.” 3569 U.S.
at 70-71 (footnotes omitted).”

Nothing, therefore, more clearly dramatizes the error
of the court below than the fact that the disclosure re-
quired by the court was not related to market perfor-
mance but only to the actuarial risk of nonvesting.

Moreover, even if, arguendo, a defined-benefit plan
could be said to include some element of “profit,” it
would not follow that there is a “security” within the
meaning of the securities laws, because in economic
reality any profit would be an incidental aspect of the
entire “transaction.” The Court so held in Forman, in
determining that shares of stock in a housing cooper-
ative were not “securities.” In that case it was con-
ceded that the housing cooperative could earn income
from commercial leases that would result in reduction
of the rental payments to be paid by the tenant-share-
holders. The Court said:

“The short of the matter is that the stores and
services in question were established not as a
means of returning profits to tenants, but for the
purpose of making essential services available for
the residents of this enormous complex. By statute
these facilities can only be ‘incidental and ap-
purtenant’ to the housing project. [Citation
omitted.] Undoubtedly they make Co-op City a
more attractive housing opportunity, but the pos-
sibility of some rental reduction is not an ‘expec-

12 The annuity involved in United Benefit Life was similarly
held to be a security because the benefits which the annuitant
would receive upon retirement were not defined in advance, but
instead were variable, depending directly and importantly on
the success of the annuity company’s investment activities.
See 387 U.S. at 210-11.
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tation of profit’ in the sense found necessary in
Howey.” 421 U.S. at 856-57 (footnotes omitted).

Economic reality compels the conclusion that a
worker who takes a Job which provndes coverage under
a defined-benefit pension plan is not thereby “invest-
ing” in a “security.”

B. Public policy militates against extending private rights of
action under the securities lJaws

Even accepting the lower court’s conclusion that an
employee “purchases” a “security” simply by taking a
job, it does not follow that he may sue under Rule
10b-5.”

‘

13 Section 10(b) of the 1934 Act provides:

“It shall be unlawful for any person directly or indi-
rectly, by the use of any means or instrumentality of in-
terstate commerce or of the mails, or of any facility of
any national securities exchange—

“(b) To use or employ, in connection with the purchase
or sale of any security registered on a national securities
exchange or any security not so registered, any manipu-
lative or deceptive device or contrivance in contravention
of such rules and regulations as the Commission may pre-
scribe as necessary or appropriate in the public interest
or for the protection of investors.”

Rule 10b-5 provides: _

“It shall be unlawful for any person, directly or in-
directly, by the use of any means or instrumentality of
interstate commerce, or of the mails, or of any facility of
any national securities exchange,

(1) to employ any device, scheme, or artifice to
defraud,

(2) to make any untrue statement of a material
fact or to omit to state a material fact necessary in
order to make the statements made, in the light of
the circumstances under which they were made, not
misleading, or
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The private right of action under Rule 10b-5 is a
creature of the judiciary, not of Congress.’ This Court
said in Santa Fe Industries, Inc. v. Green, 430 U.S.
462,477 (1977) :

“Congress did not expressly provide a prnvate
cause of action for violations of § 10(b). Although
we have recognized an implied cause of action un-
der that section in some circumstances, Superin-
tendent of Insurance v. Bankers Life & Cas. Co;,
[404 U.S.] at 13 n.9, we have also recognized that
a private cause of action under the antifraud
provisions of the Securities Exchange Act should
not be implied where it is ‘unnecessary to ensure
the fulfillment of Congress’ purposes’ in adopting
the Act. Piper v. Chris-Craft Industries, Inc.,
[430 U.S.] at 41. Cf. J.I. Case Co. V. Borak, 377
U.S. 426, 431-433 (1964).”
Extension of the private right of action under Rule
10b-5 to new classes of claimants therefore turns on
(i) whether such extension is necessary to fulfill Con-
gress’ purposes in passing the securities acts; and (ii)
a judicial balancing of the “policy considerations” in-
volved, Blue Chip Stamps v. Manor Drug Stores, 421
U.S. 723, 737, 749 (1975). Extension of a private right
of action under the federal securities laws, is not neces-

(3) to engage in any act, practice, or course of
business which operates or would operate as a fraud
or deceit upon any person

in connection with the purchase or sale of any security.”

Plaintiff in the court below also alleged a cause of action
under section 17(a) of the 1933 Act which similarly does not
by its terms provide for a private right of action.

14 As this Court has made clear, federal courts should not
automatically imply private rights of action under statutes
that specify violations but provide no express private remedies.
Cort v. Ash, 422 U.S. 66 (1976).
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sary in this case. As discussed above, supra pp. 8-9, 6,
Congress’ purpose in enacting the federal securities
laws was to regulate the capital markets, not non-
contributory, defined-benefit pension plans; and, Mr.
Daniel claimed relief under both common law and labor
laws. As we now show, extension of a private right of
action is unwise as a matter of policy, since it would
have substantial adverse effects upon pension plans and
would be inconsistent with ERISA.

1. Extension of private rights of action would lead to vexatious
litigation

The Court stated in Blue Chip that Rule 10b-5 litiga-
tion presents a significant “danger of vexatiousness
different in degree and in kind than that which ac-
companies litigation in general” and noted “the possi-
bility ‘that unduly expansive imposition of civil liabil-
ity will lead to large judgments payable in the last
analysis by innocent investors for the benefit of specu-
lators and their lawyers,’ ” 421 U.S. at 739, quoting
Judge Friendly’s concurring opinion in SEC v. Texas
Gulf Sulphur Co., 401 F.2d 833, 867 (2d Cir. 1968),
cert. denied, 394 U.S, 976 (1969), 404 U.S. 1005
(1971).

Here, there is no less a likelihood that large law-
suits would be commenced against collectively-bar-
gained pension plans. Millions of workers have sud-
denly been transformed into holders of “securities” of
pension plans, some of whom, like Mr. Daniel, “pur-
chased” those “securities” over 20 years ago. The
circumstances under which these ‘“securities” were
“sold” to persons who may now lay claim to disap-
pointed pension expectations will make such persons
and the plans which covered them fair game for class
action specialists. It is the plan participants and bene-
ficiaries, however, who must ultimately bear the costs

§6-943 0 - 80 ~ pt.1 - 19
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of that litigation, since pension plans exist solely for
their benefit.

The specific “‘disclosure” required by the holding of
the lower court—*“the actuarial probability . . . that a
member actually will receive pension benefits”—is it-
self likely to be challenged as misleading.” A study
recently commissioned by the Department of Labor ** on
the potential effect of the lower court holding (herein-
after “Department of Labor Study”) concluded that

“any statement provided to a participant about
his individual probability of receiving a pension
and probably be [sic] false and misleading, since
it is virtually impossible to provide accurate in-
formation on this subject.”

The likelihood that a given employee will receive
pension benefits not only turns on such factors as the
vitality of the industry (especially in the case of multi-
employer plans) and the heaith of the individual em-
ployee, but also depends in large measure upon whether
" that employee chooses to remain employed in the in-
dustry or go elsewhere. Thus, while actuarial assump-

18 See F. Cummings, The Daniel Case—Disclosure or Man-
datory Oddmaking, Pension World, November 1977, at 37.
Mr. Cummings describes the party making the disclosure re-
quired by the Seventh Circuit as “a new kind of oddsmaker—
a ‘vesting bookie’ ....” Id.

¢ Grubbs, Report to the Secretary of Labor—Potential Ef-
fects of Daniel (March 20, 1978) (hereinafter “DOL Study”).

1"DOL Study at I-6. Moreover, it is far from clear what
actuarial assumptions should be made. Unanswered questions
include whether the probability should be based on assump-
tions derived from the experience of all participants, or that
of different subgroups based on categories such as age, sex,
job classification, etc.; whether the probability is that of
" achieving 100 percent or some lesser degree of vesting; and
whether the probability is only for new entrants into the plan
or for existing participants as well. DOL Study at IV-5.
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tions concerning “turnover” of employees may be use-
ful in calculating the future liabilities of a pension
plan and the contribution rate necessary to fund such
liabilities, individual “turnover” is subject to a num-
ber of factors, some of which are solely within the
knowledge and control of the individual employee. Ag-
gregate actuarial data will thus be misleading rather
than informative with respect to the probability that
an individual employee will remain in the plan long
enough to qualify for a benefit. Under the lower court’s
decision, however, a person who failed to meet the
eligibility requirements of virtually any pension plan
in the country could demonstrate a failure to disclose
this “actuarial probability” and seek relief under Rule
10b-5.

* The SEC suggested in its amicus brief to the court below
(pp. 5, 68) that pension plans will be affected by the decision
below only if they engaged in actual fraud. It is true that
Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976), established
that a defendant did not violate Rule 10b-5 unless he acted
with “scienter,” a “mental state embracing intent to deceive,
manipulate, or defraud,” id. at 193 n.12. In its pretrial brief
in SEC v. National Student Marketing Corp., Civ. Action No.
226-72 (D.D.C.), dated December 6, 1976, however, the SEC
contended that even in private damage cases under Hochfeld-
er, “‘scienter’ may be proven without evidence of specific
intent to deceive but by evidence of ‘gross negligence’ or other
knowing conduct.” SEC Brief at 165. Citing Herzfeld v. La-
venthol, Krekstein, Horwath & Horwath, 540 F.2d 27 (2d
Cir. 1976) ; Bailey v. Meister Brau, Inc., 635 F.2d 982 (7th
Cir. 1976) ; and McLean v. Alexander, 420 F. Supp. 1057 (D.
Del. 1976), the SEC contended that this modified negligence
standard has been the lower courts’ response to the Hochfeld-
er definition of the culpability necessary to establish a vio-
lation of Rule 10b-5. SEC Brief at 165. See also, e.g., Franke
V. Midwestern Oklahoma Development Authority, 428 F. Supp.
719, 7256 (D. Okla. 1976). Furthermore, the SEC contends
that it need not prove scienter at all in injunctive actions.
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Furthermore, extension of a private right of action
under Rule 10b-5 to the pension plan context would
not be limited to failures to disclose the actuarial prob-
ability of receiving a benefit. Even assuming, arguendo,
that meaningful disclosure of actuarial probability
can be readily made, the disclosure issues that could
be presented in litigation are many. Any alleged fail-
ure to disclose or any misstatement concerning size
and timing of benefits, investment policies or any other
matter that bears on the value of the worker’s “invest-
ment” might provide grist for the Rule 10b-5 class
action mill. If the potential employee is truly making
an investment decision to purchase a ‘“‘security,” pre-
sumably the “issuer” of that security would be required
to disclose to him adequate information concerning the
investment policies of the pension plan, its financial
soundness, the financial soundness of employers having
a contractual obligation to contribute to the plan and
similar matters. Insofar as we are aware, no noncon-
tributory pension plan has made such disclosure to
potential beneficiaries.”

This Court also noted in Blue Chip that extending
the private right of action under Rule 10b-5 to de-
frauded offerees of securities would confront courts
and juries with “many rather hazy issues of historical

SEC Brief at 164-65. Yet an injunction might include rescis-
sionary and collateral relief in the nature of money damages,
see, e.g., SEC V. Teras Gulf Sulphur Co., 446 F.2d 1301 (2d
Cir.), cert. denied, 404 U.S. 1005 (1971).

* It is noteworthy that in SEC v. Shenker, Civ. Action No.
77-1787 (D.D.C. 1977), the SEC further expanded its view
of the application of the antifraud provisions to employee
- benefit plans, by moving from the concept of disclosure about
terms and conditions of participation in a plan to the invest-
ment policies and fiduciary conduct of plan officials—welfare
_plan officials as well as those of a pension plan.
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fact, the proof of which [would] depend almost en-
tirely on oral testimony.” 421 U.S. at 743. The nature
of this proof, the Court indicated, might subject de-
fendants to a kind of legalized blackmail, forcing set-
tlements even in groundless cases. Such dangers are
equally apparent here. Retroactive application of a -
“failure to disclose” rule (back to 1955 in Mr. Daniel’s
case ") necessarily involves “hazy issues of historical
fact,” the resolution of which depends on oral testi-
mony as to what the worker was told when first em-
ployed. Indeed, the lower court’s conclusion that a
“sale” was Involved relies, in part, on Mr. Daniel’s
affidavit
“that he would not have worked for a Local 705
covered employer if he had been advised about the
continuous nature of the 20-year requirement be-
fore receiving a pension.” 561 F.2d at 1243, App.
245a.
The court also found that
- “[w]hen an employee decides to retain his job his
decision results in his continuing to give value in
the future in his further acquisition of interests
in the pension fund.” Id.

Proof that these actions involved “investment deci-
sions” will almost always depend on the claimant’s
oral testimony concerning his state of mind years ago.
As this Court said with respect to similar “state of
mind” proof in Blue Chip:

“Plaintiff’s proof would not be that he purchased
or sold stock, a fact which would be capable of
documentary verification in most situations, but
instead that he decided not to purchase or sell
stock. Plaintiff’s entire testimony could b2 depend-
ent upon uncorroborated oral evidence of his

* See 561 F.2d at 1227, App. 212a.
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claim, and still be sufficient to go to the jury. The
jury would not even have the benefit of weighing
the plaintiff’s version against the defendant’s ver-
sion, since the elements to which the plaintiff
would testify would be in many cases totally un-
known and unknowable to the defendant. The
very real risk in permitting those in respondent’s
position to sue under Rule 10b-5 is that the door
will be open to recovery of substantial damages
on the part of one who offers only his own testi-
mony to prove that he ever consulted a prospectus
of the issuer, that he paid any attention to it, or
that the representations contained in it damaged

him.” 421 U.S. at 746 (footnote omitted). ‘

2. Extension of private rights of action would destroy the
.balance Congress struck in ERISA between remedying
past inequities as to some workers and reductlon of future
benefits to others

ERISA was enacted after a thorough investigation
and study of problems in the pension plan area.” Con-
gress considered the extent to which it should provide
retroactive relief to persons who had failed to meet
harsh eligibility requirements in the past. It was mind-
ful, however, that correction of inequities would in-
volve charges to be borne by the plans, and therefore
had to be balanced against the inequity of defeating
the legltlmate pension expectatxons of other workers.
The compromises incorporated in ERISA now threat-
en to be vitiated by Rule 10b-5 suits which in effect

 As the Ninth Circuit stated in a recent opinion, “ERISA
is the product of several years of legislative effort to improve
the American pension system . . . a complex piece of legisia-
tion which addresses itself to many problems.” Connolly v.
PBGC, No. 76-2771, slip op. at 56 (May 4, 1978).
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seek the very retroactive relief that Congress deter-
mined should not be granted.

The balancing of competing equities which Congress
fashioned is illustrated by the exceptions Congress pro-
vided to the general rule that all service with the par-
ticipating employer, whether before or after the en-
actment of ERISA, must be credited for vesting pur-

- poses. For example, service prior to January 1, 1970

need not be counted unless an employee has at least
three years of service after December 81, 1970.* A plan

" ‘'may also disregard service before the effective date of

ERISA if such service would otherwise have been dis-
regarded under the rules of the plan with regard to

“breaks in service.®

These exceptions were deliberately enacted “[tlo
keep the operation of the minimum vesting require-

- ment reasonable and to avoid imposing undue burdens

on plans. .. .” * With respect to workers such as Mr.
Daniel, Congress’ determination to balance the com-

- peting interests involved is set forth in unmistakable
“terms: i .

“[I]t_does not appear to be desirable to provide
for retroactive vesting for employees who have
already terminated their service with the em-
ployer, since this would create a substantial un-
expected cost for the plan (thereby possibly jeop-

- "2 ERISA §£203 (b) (1)(E); LR.C. $411(a) (4) (E). The

cited provisions do not permit disregard of service which the

" pre-ERISA plan terms required be counted,

* ERISA §203(b) (1) (F); LR.C. § 411(a) (4) (F)._

* House Ways and Means Committee Report on H.R. 12855,
H.R. Rep. No. 93-807, 93d Cong., 2d Sess. 20 (1974). See
also House Ways and Means Committee Report on H.R. 12481,
H.R. Rep. No. 93-779, 98d Cong., 2d Sess. 20 (1974); 120

. Cong. Rec. 4297 (1974) (remarks of Mr. Ullman).
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ardizing the size of benefits for employees still

covered under the plan)....”*
Allowing private suits under Rule 10b-5 would thus
upset the balance which Congress so carefully struck
in ERISA. Furthermore, that balance in ERISA pro-
ceeds from Congress’ understanding that the securities
laws were inapplicable (see Teamsters International
Petition at 33-41), an understanding which is now
“part of the arch on which the new structure rests,”
United States v. Phdadelphm National Bank, 374 U.S.
321, 349 (1963). This is another sound policy reason
why the Court should reject the lower court’s extension
of private rights of action.

3. Extension of private rights of action would require dis-
closure inconsistent with the type of disclosure which Con-
gress, in passing ERISA, deemed appropriate

The ERISA disclosure requirements ** are a direct
response to testimony by one worker after another that
he had been unaware of the provisions and rules of his
plan. Even when plan documents and explanatory ma-
terials had been provided, they were generally in-

2 House Ways and Means Committee Report on H.R. 12481,
H.R. Rep. No. 93-779, 93d Cong., 2d Sess. 56 (1974) ; House
Ways and Means Committee Report on H.R. 12856, H.R. Rep.
No. 93-807, 93d Cong., 2d Sess. 57 (1974). See also 120 Cong.
Rec. 19199 (1974) (remarks of Mr. Ullman).

2¢ ERISA sections 101 through 110 and 1031 through 1034
detail the disclosure and reporting required of pension plans.
In some cases, this disclosure takes place directly to plan
participants, in other cases, to the Department of Labor or the
. Treasury Department. For the most part, however, those re-
ports made to government agencies rather than plan partici-
pants are themselves public information. ERISA §106(a).
Lengthy disclosure and reporting regulations have been pro-
mulgated by the Labor Department. See 29 C.F.R. § 2520.
102-1 et seq. and § 2520.103-1 et seq.
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comprehensible to plan participants. As one worker

testified: ' ' : :
“You see, all of these pensions are done up by
corporation lawyers and against people, say work-
ing people with a high school education, and as
everybody knows, there's no competition.” *

Another worker said:
.“Senator, I have here books on the pension plan
that ain’t worth a quarter because I can’t under-
stand it. I don’t know anything about it, and I
defy any trustee of our plan to explain this to
me....” ™ :

Congress therefore required that the document sum-
marizing and describing the plan “be written in a man-
ner calculated to be understood by the average plan
participant. . . .” ERISA £102(a)(1). It would re-
quire an amazing feat of draftsmanship, however, to
make disclosures which would comply with ERISA
section 102(a) (1) and yet suffice to avoid Rule 10b-6
liability—particularly in the case of complex actuarial
assumptions. As corporate counsel are well aware, as-
surance against liability under Rule 10b-5 requires dis-
closure of all information which might reasonably be
deemed “material” in light of this Court’s opinion in
TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438,
449 (1976).™ The complex and detailed disclosure that

¥ See 120 Cong. Rec. 29934 (1974) (remarks of Sen. Wil- -
liams). o

> See id. _ _ L

* There are no definitive guidelines in the antifraud area.of -
the securities laws. Rule 10b-5 itself is written in broad, gen-
eral terms. The SEC has not utilized rulemaking power to
clarify its requirements, ¢f. SEC V. Chenery Corp., 832 U.S.
194, 215 (1947) (Jackson, J., dissenting) (Holding Company
Act), but has instead relied on case-by-case adjudication, .
where courts have interpreted the requirements.of the rule
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would be required under the decision below is the very
type of disclosure that workers complained about,™ and
that Congress was determined to prevent in ERISA,

4 .Aﬂ'irman_ce of the decision below would threaten the sta-
bility and cause termination of many multiemployer plans

In the circumstances set forth above, administrators -
and employers are understandably concerned over
their plans’ potential liability. Indeed, the NCCMP
has been advised that some employers and plan admin-

. lstrators, concerned over the implications of the deci-
sion below, have already declmed to approve new bene-

“flexibly,” e.g., Lanza V. Drezel & Co., 479 F.2d4 1271, 1299
(2d Cir. 1973), “broadly,” e.g., Gamr v. Pearson, 874 F.
Supp. 591, 596 (M.D. Fla. 1974), and “liberally,” e.g., Foz V.
Kane-Miller Corp., 898 F. Supp. 609, 687 (D. Md. 1975), aff’d,
642 F.2d 915 (4th Cir. 1976). The establishment of definitive
guidelines is contrary to the policy of the SEC. In responding
to a request from Senators Williams and Javits as to what
disclosure the SEC believed is required of pension plans under '
the lower court’s decision, the Chairman of the SEC re-
sponded, inter alia: “[T]he efficacy of the antifraud provisions
would be sacrificed if hard and fast rules were laid down as
to what those provisions required. . . .” Memorandum sub-
mitted under cover letter of December 7, 1977 to Honorable
Harrison A. Williams, Chairman, Committee on Human Re-
sources, United States Senate, by Harold M. Williams, Chair-
man, SEC.

» Even the more sophisticated investor in the traditional
securities markets may find such disclosure too complex or
lengthy to understand. However, there are analysts and invest-
ment counselors to whom such documents are understandable
and meaningful. One who purchases securitfes on a broker’s

s~recommendation or on the advice of an investment analyst
may well have benefited from such disclosure. There are no -
parties analogous to ‘analysts and investment connselors ln
the pension plan context. - '
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fits or increases in existing benefits.” Furthermore,
concerns about potential liability and additional costs
and regulation brought about by the applicability of
the securities law * are likely to result in a significant
curtailment in the provision of pension benefits,*
which neither ERISA nor any other federal law re-
quires employers to provide.

3 In one case currently being litigated, a contributing em-
ployer contends that the plan’s alleged failure to make the
disclosures required by the decision below vitiates his obliga-
tions under the collective bargaining agreement and entitles
him to a refund of all contributions previously made. Western
Washington Laborers-Employers Health & Security Trust
Fund v. Universal Utility Contraétors, Inc., Civ. No. CT7-
710M (W.D. Wash).

'3 There is no basis for the finding of the court below that
interests in pension plans are “securities” for antifraud pur-
poses but are not subject to the registration provisions of the
securities Jaws. It is axiomatic that the registration provisions
are applicable to all securities absent a statutory exemption.
At the most, the legislative and administrative history dis-
cussed by the Seventh Circuit, 561 F.2d at 1237-1241, App.
258a-59a suggests an exemption from the registration pro-
visions only for the “securities” of pension plans whose funds
are maintained by a bank or in a separate account by an insur-
ance company. The assets of multiemployer plans—such as
the members of. the NCCMP—are generally not managed by
banks or insurance companies, with the result that their “se-
curities” would be subject to the full panoply of registration
requirements of the securities laws.

2 According. to a Pension Benefit Guaranty Corporation
(“PBGC”) study, “Analysis of Single Employer Defined Ben-
efit Plan Terminations, 1976,” PBGC Publication No. 505, ap-
proximately ten percent of the plans covered by Title IV of
ERISA (relating to plan termination insurance and contin-

_gent employer liability) terminated in the two calendar years
following its enactment. /d. at 2. Of those plans terminating
in 1976, 20 percent cited ERISA as the reason for termina-
tion, and another 15 percent cited ERISA as one of several
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The Department of Labor Study discussed above,
~ supra p. 19, concluded that the potential exposure of

pension plans under the lower court’s holding may ap-
proach $40 billion.* This Court recognized recently in
City of Los Angeles v: Manhart, 46 U.S.L.W. 4347,
4352 (U.S. 1978), that significant changes in rules
governing pension plans which create major unfore-
seen contingencies should not lightly be adopted:

“Nor can we ignore the potential impact which
changes in rules affecting insurance and pension
plans may have on the economy. Fifty million
Americans participate in retirement plans other
than Social Security. The assets held in trust for
these employees are vast and growing—more
than $400 billion were reserved for retirement
benefits at the end of 1977 and reserves are in-
creasing by almost $50 billion a year. These plans,
like other forms of insurance, depend on the ac-
cumulation of large sums to cover contingencies.
The amounts set aside are determined by a pains-
taking assessment of the insurer’s likely liability.

Risks that the insurer forsees will be includad in
the calculation of liability, and the rates or contri-
butions charged will reflect that calculation. The
occurrence of major unforeseen contingencies,
however, jeopardizes the insurer’s solvency and,

. reasons. Id. The House Small Business Committee recently
. surveyed the plans that notified the PBGC between June,
. 1976 and April, 1977 of an intent to terminate. Of those re-
. sponding, 87.3 percent indicated that ERISA had some effect
_ on the decision. See Pension Rep. (BNA) R-11 et seq. (Oct. 24,
1977). : : .
. ¥ DOL Study at I-4. The assumptions of this study were
based on an “element of conservatism.” Id. at A-14. An actu-
arial study prepared by Martin E. Segal Co. for the NCCMP
indicates that agregate damages may be nearer to $100 billion.
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ultimately, the insureds’ benefits. Drastic changes

- in the legal rules governing pension and insurance
funds, like other unforeseen events, can have this
effect.” (Footnote omitted.) ‘

The NCCMP fears that the adverse effects of the
holdmg below will be especially significant for multi-
' employer plans. The plan termination and contingent
i employer liability provisions of ERISA presently allow
| employers contributing to multiemployer plans to with-

draw from participation more easily than those con-

tributing to single-employer plans. An employer’s
| withdrawal from a single-employer plan normally re-
! sults in plan termination, imposing substantial
| ERISA-related liability on the employer. In contrast,
an employer’s withdrawal from a multiemployer plan
(by “bargaining out”—i.e., not agreeing in the next
collective bargaining agreement to continue contribu-
tions to the plan), will generally not cause a plan ter-
mination,* and the employer may well escape all liabil-

. 35In most cases, ERISA does not even require such with-
drawal to be reported. When a “substantial employer” (an
employer accounting for 10 percent or more of the plan’s con-
| tributions over two consecutive years out of the three years
r preceding withdrawal (ERISA § 4001(a)(2)) withdraws
from a plan, the plan administrator must notify the PBGC.
- ERISA §4063(a) (1). (It is not yet clear whether the simul-.
taneous or concerted withdrawal of two or more employers,
accounting for 10 percent or more of the plan’s contributions
only in the aggregate, constitutes the “withdrawal of a sub-
stantial employer.”) The withdrawing employer must post a
bond or pay an amount into escrow as surety against contin-
gent liability in a later plan termination, but if no termination
occurs in the five years following withdrawal, the withdrawing
employer has no ultimate liability. ERISA & 4063(c) (2). If
the withdrawal causes a “reportable event” under ERISA
£4043(b), the administrator must report such event to the
‘ PBGC ERISA § 4043(s).
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ity under ERISA.* Indeed, the termination of a multi-
employer plan will generally impose no ERISA liabil-
ity on contributing employers where the benefits of
multiemployer plan participants are riot insured under
Title IV of ERISA.”

The ease with which employers may withdraw from
multiemployer plans is of particular significance in
considering the impact of extending Rule 10b-5 rights
of action, given the unique role of these plans and the
difficulties which have beset their creation and main-
tenance. Economic conditions in those industries which
have multiemployer plans were generally not favorable
to their formation. While workers have managed to se-
cure the creation of such plans through collective bar-
gaining, those plans have had to be carefully nur-
tured.”® The plans are still attempting to adjust to the
complex regulatory environment created by ERISA.

» A termination in the five years following withdrawal will
generally impose liability, but such liability will decrease to
zero over this five-year period.

3 PBGC Opinion No. 76-9 states: “Under Sec. 4082(c) of
the Act, the Corporation generally does not pay benefits of
multiemployer plan participants guaranteed under Title IV;
and thus there is no employer liability with respect to multi-
employer plans which terminate prior to January 1, 1978.”
(ERISA has since been amended so that the date when PBGC
insurance becomes mandatory for multiemployer plans is now
July 1, 1979.) ERISA allows the PBGC to provide insurance
under certain conditions prior to the date when such insur-
ance is mandatory. ERISA §§ 4082(c) (2), (8) and (4).

* A recent study by the PBGC found that “approximately
one-eighth of all multiemployer plans, covering one-fifth of
participants in such plans, are experiencing significant finan-
cial hardship which may result in plan termination.” “Poten-
tial Multiemployer Plan Liabilities Under Title IV of ERISA,”
reproduced in Pens. Plan Guide (CCH) § 23,036 (1977).
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. The added burden of compliance with the securities
laws, never contemplated, may well be too much for
their fragile underpinnings. Thus, extension of secu-
" rities regulation to pension funds would threaten the
very existence of multlemployer plans—the only ve-
hicle that exists in many industries for providing

pension and welfare benefits to workers and their de-
pendents :

CONCLUSION

For the foregoing reasons, the 'NCCMP_ urges that
the Court reverse the judgment of the court below.

Respectfully submit_ted,

PAUL S. BerGER
MELVIN SPAETH
ROBERT H. WINTER
K. PETER SCHMDDT
HADRIAN R. KaTZ
1229 19th Street, N.W.
Washington, D.C. 20036
(202) 872-6784
Of Counsel:
ARNOLD & PORTER
1229 19th Street, N.W.
Washington, D.C. 20036
GERALD M. FEDER
1201 Connecticut Ave., N.W.
Washington, D.C.
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Mr. GeorGINe. I was hoping that you would be out voting when I
came to this section, Senator.

Senator MATSUNAGA. You may continue.

Mr. GEORGINE. Another important feature of S. 209 is that deal-
ing with preemption. S. 209 is now proposing to limit the preemp-
tion provisions of ERISA in the case of community property laws
and State health insurance laws.

For plans such as many of the regional and national plans affili-
ated with the coordinating committee, a break in the law of uni-
formity established by absolute Federal preemption is likely to
have serious consequences.

If multiemployer plans were compelled to comply with State
health laws, such plans would have to meet the highest standards
~ among the States imposing such law in order not to discriminate

against any of its members. Moreover, it is almost certain that our
plans would be placed in the untenable position of including a plan
provision which is mandated by one State and prohibited by a
different State. i

The administrative expense alone involved with compliance
would make such a task almost insufmountable.

Congress was mindful of such problems when passing ERISA and
we believe these provisions also pose a serious threat to our mul-
tiemployer plans. We urge you to strengthen rather than weaken
the preemption provisions of ERISA.

Another significant feature of S. 209 is the provision which
would create a single agency to administer ERISA. The coordinat-
ing committee has long supported the principle of one agency. As
- long ago as April 1975, in my testimony at the oversight hearings
held by the House Subcommittee on Labor Standards, I expressed
concern about the problems of dual administration and called for a
single agency to be given jurisdiction over this important and
complex area.

Despite the administration’s ERISA reorganization plan number
four, which attempted to lessen the severity of dual jurisdiction
problems, our plans are still plagued with jurisdictional problems.
We view the reorganization plan as only an interim measure.

Of particular concern is the fact that the plan never established
formerly a mechanism to insure that all collective bargained issues
be reviewed by the Labor. Department. We hope that the record
will be open long enough for the coordinating committee to submit
further comments on this subject after the administration has
submitted its report on the reorganization.

Mr. Chairman, we believe there are many important provisions
in S. 209 which are necessary to help multiemployer plans continue
to provide retirement security to their participants. We appreciate
your efforts, and those of your colleagues, in this area.

We of the National Coordinating Committee for Multi-Employer
Plans, will do our best to provide whatever assistance and data you
need in our mutual efforts to improve ERISA.

Mr. Chairman, we would also like to emphasize that, although
we have a genuine interest in the provisions of this bill, we feel
that S. 1076, the termination insurance bill, is of vital importance
to the very existence of multiemployer plans, and unless the termi-
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nation insurance bill is passed by May 1, 1980, the multiemployer
plans would be subject to the current law.

Without overstating the case, this would probably spell the end
to multiemployer plans. We therefore urge Congress not to take
any action which would delay passage of that bill.

hank you very much.

Senator MATSUNAGA. Thank you very much, Mr. Georgine.

I had hope that you would have been enlightened by now and
change your views on the State health insurance plan preemption
issue. I appreciated the withdrawal of serious objections when the
exem}i)tion only of Hawaii's health plan was raised in the Labor
and Human Resources Committee.

That committee as you know, extended the provision to States
other than Hawaii.

Assuming that the exemption is restricted to medical insurance
Elrograms similar to Hawail’s or that the exemption applies only to

awaii, what would your position then be?

Mr. GeorGINE. Wall, Senator, normally we feel that preemption
is a very important issue and that there should be uniformity.

In the case of Hawaii, however, we felt at the time that an
exemption was certainly not extraordinary and that we would be
willing to go along with it, and we have not changed since then.

Senator MaTsunaGga. Thank {ou very much.

I understand the Senate will hold another vote before 5 o’clock
and we have quite a few witnesses remaining. Should we have
additional questions we will submit them to you in writing. We
would like now to proceed with the other witnesses, some of whom
have come from Hawaii, 5,000 miles away. We would not want to
detain them another night just to testify tomorrow.

Mr. GeorGINE. That would be unfortunate. Of course, I would go
to Hawaii and take their place for them.

Senator MATSUNAGA. I keep telling my colleagues that if they
have not been to Hawaii, they had better get there soon before it is
too late. From what the press makes of them, once they have been
to Hawaii they will at least know what Heaven looks like, when
they go the other way. [Laughter.]

Again, thank you very much.

Mr. GeorGINE. Thank you, Senator.

. The prepared statement of Mr. Georgine follows. Qral testimony
is continued on p. 318.]

56-943 0 -~ 80 -~ pt.i - 20
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TESTIMONY OF ROBERT A. GEORGINE,

CHAIRMAN
NATIONAL COORDINATING COMMITTEE FOR MULTIEMPLOYER PLANS

BEFORE
THE FINANCE SUBCOMMITTEE OF THE SENATE FINANCE COMMITTEE ON
. PRIVATE PENSION PLAN AND EMPLOYEE FRINGE BENEPITS
December ¢, 1979

I appreciate this opportunity to testify at this
hearing on a number of amendments to ERISA addressed by
§.209.

I am testifying before you today as Chairman of
the National Ceoordinating Committee for Multiemployer Plans,
The Coordinating Committee is a nonprofit organization whoa,
sole purpose is to represent the interests of the eight million
people who are participants in negotiated multiemployer pen-
sion and welfare plans. These plans provide benefits for -
workers in such industries as building and construction, mari-
time, the needle trades and retail and service trades. Our
affiliates include over 100 international unions, national pen-
sion and welfare funds and local Taft-Hartley trusts. Together,
they represent the great majority of participants in multi-

employer plans. Because of the frequent job changes in
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these industries a multiemployer plan, that is, one which
provides an employee with credit for service with a number
of participating employers, is often the only way to ensure
that these amployees will get a pension. 1Indeed, such multi-
employer plans provide a measure of portability on a volun=-
tary basis which does not exist in other plans.

. Multiemployer plans have special characteristics
not fully recognized under the present law.

F;ankly, we.believe that participants in multi-
employer plans and those who sponsor them through collective
'bargaininq are at a crossroads. The challenges to their
continued existence come from many directions.

In some instances, the industries in which they
exist are dying, on a national or regional basis. 1In addi-
tion, in industries such as construction, the level of employ-
ment resulting in contributions to the plans has still not
- recovered from the recession of the mid 1970's. Furthermore,
increasing numbers of employers are goiﬁq non-union and
taking with them the work which would otherwise produce income
to these funds. Finally, ERISA has the potential for inflict-
ing the stroke which breaks the backs of our plans instead
of helping them to flourish. The impact of these trends and
their potential result will be far reaching and adverse to
the aging members of our population who will be deprived of

any pension coverage.



302

Gongress has already recognized that the termination
iinsurance program as set forth in Title IV simply will not
function for multiemployer plans. We appreciate the opper-
tunity to work with the PBGC and ultimately with you in
developing a new program which will provide for the needs
of participants in plans which are financially troubled
while not overburdening remaining p%irs to the point
whergdthey in turn must terminate. !

We also appreciate the opportinity we.have had to
testify before you previously about our needs and are
pleased to see that S$.209 includes many of the provisions
which we feel are necessary if our plans are to flourish,
such as provisions to facilitate our reciprocity agreements,
a more flexible definition of multiemployer plans, provi-
sions to impose a statutory duty on employers to make
- contributions to collectively bargained plans and several
other provisions, some of which I will discuss in greatar
detail at this time.

One of the most important features of S.209 is

section 154 which would confirm the Supreme Court's decision

in the Daniel case and would clarify, once and for all, the

fact that a participant in a typical pension plan is not
purchasing a security when he or she goes to work. However,
also emerging in this bill is an unnecessary anti-fraud like
provision which embodies most of the pitfalls inherent in

the anti-fraud standards of the securities laws.
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At the outset,I noée for the record that those of
us who are willing to accept responsibility for the astab-
lishment and implementation of these plans are forced to
make a terrible choice. We must either acquiesce in puni-
tive leqislaéion or risk having our testimony misunderstood
by some and clearly distorted by others.

Mr. Chairman, we have recently been asked whether
we think that union.officers and corporate personnal
managers should be able £9 get away with fraud. That's
like asking: "When did you stop beating your wife?"

In the first place, the record does not exist that
such wholesale fraud is occurring -- and, if it does exist,
no one has shared the documentation with me or my staff.

In the second place, if such wholesale fraud does
exist, remedies also already exist under current law to
deal with such fraud. They should not be replaced by
federal legislation which will give rise to securities
type anti-fraud litigation. As the Supreme Court has
stated, such litigation presents a Qigniticant "danger
of vexatiousness different in degree and in kind than .
that which accompanies litigation in general." Again

"quoting the Supreme Court, this kind of litigation would
confront courts and juries‘with "many rather hazy issues
of historical fact, the proof of which [would] depend
almost entirely on oral testimony." The nature of this
proof, the Supreme Court indicated, might subject
defendants "to a kind ofllegalized blackmail, forcing

settlements even in groundless cases.
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Such dangers are equally apparént in this legislation.

Thirdly, Mr. Chairman, the vague standard in this bill
is in total conflict with the other disclosure standards of
ERISA, which requirb-plans to disclose gpecified information
to participants in a specified manner.

As observed by the Chairman of the Senate Labor and
Human Resources Committee, )

"Congrass carefully set out in ERISA the
rules it intended to govern disclosure to
participants so that case-by-case judgme?ts
T e e e
not be present."

The case-by-caseiapproach inherent in $.209 will
provide a gold mine for the legal profession, but not much
else.

* ERISA is designed to imposelcertain obligations on
plan sponsors and other fiduciaries toward participants in
their plans and thei; beneficiaries. -

There is no question in my mind that ERISA already
prohibits plan sponsors and fiduciaries from perpetrating a
fraud on those persons ERISA is designed to protect--partici-
pants and their beneficiaries.

But S.209 throws a net out over every "person,”
including many who have no reason to believe they are .
covered by ERISA.

) These "persons" will have to be prepared to dafend
even baseless actions charging them with having knowingly mis-
represented the plan as many as perhaps twenty and thirty
years -before the action commenced.

Of course, although this legislation appears to be
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aimed at those individual persons, it will be used as a
device to dip into the perceived "deep pockats" of the unions
or employers whom they represent.

Mr. Chairman, at least in the case of labor organiza-
tions, those "“deep pockets"® which will be emptied contain
nothing more than the hard earned dues money of working men
- and ;omen. They should not be available to be tapped by
"speculators and their lawyers," as the Supreme Court has
described the potential unscrupulous plaintiffs in fraud
cases.

Many of our substantive arguments were made to the
Supreme Court in the Daniel dase, and I ask t@gt our amicus
brief in that case be included in the record. Qﬁ)

Another specific fault with $.209 is that it'attempts
but fails to brotect Plan sponsors against fraud actions
predicated on such plan documents as summary annual reports.

SARs were issued by plans long before ERISA was
enacted because they were useful documents. Then, with the
enactment of ERISA, SARs were required to become more formal
and to include specified information. Of course, ERISA did
not preclude plans from including additional information
and many do--to the advantage of plan participants.

Under the anti-fraud provisions of §.209, the
propriety of those SARs will be tested in fraud litigation.
Plans will be forced to either Eestrict the SAR to limited
information or to begin producing securities type prospectuses,
which no plan participant will understand._

Mr. Chairman, there 