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MISCELLANEOUS TAX BILLS V

FRIDAY, FEBRUARY 29, 1980

U.S. SENATE,
SUBCOMMITTEE ON TAXATION AND
DeEBT MANAGEMENT GENERALLY,
COMMITTEE ON FINANCE,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
2221, Dirksen Senate Office Building, Hon. Harry F. Byrd, Jr. -
(chairman of the subcommittee) presiding.

Present: Senators Byrd and Nelson.

[The press releases announcing these hearings and the bills S.
464, S. 485, S. 650, S, 1194, S. 1831, S. 1859, S. 1900, S. 1901, S. 2089,
S. 2167, S. 2180, S. 2201, S. 2275; H.R. 4746, H.R. 5505, H.R. 5973;
and Joint Committee on Taxation description of tax bills listed for
a hearing follow:] -

(8Y)



P.R. # H-8
PRESS RELEASE
FOR IMMEDIATE RELEASE COMMITTEE ON FINANCE
February 19, 1980 UNITED STATES SENATE

Subcommittee on Taxation and
Debt Management
- 2227 Dirksen Senate Office Bldg.

FINANCE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT
SETS HEARINGS ON MISCELLANEOUS TAX BILLS

Senator Harry F. Byrd, Jr., Chairman of the Subcommittee on
Taxation and Debt Management of the Senate Cormittee on Finance announced
today that the Subcommittee will hold hearings on February 29, 1980 and
March 4, 1980 on miscellaneous tax bills.

The hearings will begin each day at 9:30 A.M. in Room 2221 of
the Dirksen Senate Office Bullding. =

The following pieces of legislation of general application,
unless otherwise noted, will be considered on Februa 29, 1980.
Revenue estimates will be available at the time of the hearing.
§. 1900 ~-- 1Introduced by Senator Heflin. Would permit a
. casualty loss deduction for the fair market
value of property rather than the lesser of fair
market value or the basis of the property. The
loss may be carried back ten years or carried for-
ward four years. Principal beneficiaries of this

bill would be owners of fruit or nut orchards
which are destroyed by an act of nature.

S. 1961 -- Introduced by Senator Heflin. Same as S. 1900,
except it applies to growing timber.

S. 1831 -- Introduc:d by Senators Talmadge and Nelson. Since
1976, a real estate investment trust (REIT) is per-
mitted to carry forward net operating losses for
eight years and is prohibited from carrying back
losses. This bill would permit a REIT which term-
inated its REIT status prior to 1976 to carry
forward operating losses for each year it was
denied a net operating loss carry back because it
was a REIT. The maximum years which could be
carried forward would be eight years. Several
REITs which terminated REIT status prior to 1976
will benefit from this legislation.

S. 2180 ~-- 1Introduced by Senator Harry F. Byrd, Jr. Pro-
vides an extension of the time within which a
taxpayer must purchase and use property as a
principal residence for the purpose of deferring
the payment of capital gains tax on the sale of
the former residence but only under certain
circumstances. The principal beneficiary of this
bill is Mrs. Jane Cathcart of Virginia.

S. 485 -- 1Introduced by Senator Cannon. Would eliminate the
2% federal excise tax on wagers and the $500
occupational tax on wagering. -

S. 2089 -- Introduced by Senators Roth and Talmadge. In 1978
. the investment tax credit was extended to poultry
growing structures retroactively to 1971. This
bill would permit poultry growers to claim the
investment tax credit, regardless of the statute
of limitations, for all years covered by the 1978
law.
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S. 650 -- Introduced by Senator Moynihan. This bill
would provide that income earned from mortgaged
real estate in a pooled income trust managed by
, an investment banker would be tax exempt. Such
income is currently tax exempt when the trust
is managed by banks or insurance companies.

H.R.5505 -- "The Tax Administrative Provisions Revision Act
of 1979." Sections 1 through 8 of this bill
have been reported out by the Committee. The
following sections remain to be considered:

Section 9 - refunds of tread rubber excise
tax;

Section 10 - recognition of gain on sale of
residence for certain members of
the armed forces;

Section 11 - exempt status of auxiliaries
- of certain fraternal beneficiary
societies.

Witnesses who desire to testify at the hearing on February
29, 1980 must submit a written request to Michael Stern, Staff Director,
Committee on Finance, Room 2227 Dirksen Senate Office Building,
Washington, D. C. 20510, by no later than the close of business on

February 26, 1980.

For the list of bills to be heard on March 4, 1980 see
P. R. #H-9,

Ag_glatxve Reorganization Act. --Senator Byrd stated that the
Legislative Reorganization Act of 1946, as amended, requires all wit-
nesses appearing before the Committee of Congress "to file in advance
written statements of their proposed testimony, ard to limit their oral
presentations to brief summaries of their argument.™

Witnesses scheduled to testify should comply with the follow-
ing rules:

(1) A copy of the statement must be filed by noon the day
before the day the witness is scheduled to testify.

{2) All witnesses must include with their written statement
a summary of the principal points included in the state-
ment.

(3) The written statements must be typed on letter-
size paper {not legal size} and at Teast 100
copies must be submitted by the close of business
the day before the witness is scheduled to testify.

(4) Witnesses are not to read their written statements
to the Subcommittee, but are to confine their oral
presentations to a summary of the points included
in the statement.

Written statements.--Witnesses who are not scheduled to
make an oral presentation, and others who desire to present their
views to the Subcommittee, are urged to prepare a written statement
for submission and inclusion in the printed record on the hearings.
These written statements should be typewritten, not more than 25
double-spaced pages in length, and mailed with five (5) copies to
Michael Stern, Staff Director, Committee on Finance, Room 2227,
-Dirksen Senate Office Building, Washington, D. C. 20510, not later
than Friday, March 14, 1980.

P.R. #H-8



P.R. #H-9
PRESS RELEASE
FOR IMMEDIATE RELEASE COMMITTEE ON FINANCE
February 19, 1980 R UNITED STATES SENATE

Subcommittee on Taxation
and Debt Management
2227 Dirksen Senate Office Bldg.

FINANCE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT
SETS HEARINGE ON MISCELLANEQUS TAX BILLS

\

Senator Harry F. Byrd, Jr., Chairman of the Subcommittee on
Taxation and Debt Management of the Senate Committee on Finance announced
today that the Subcommittee will hold hearings on February 23, 1980 and
March 4, 1980 on miscellaneous tax bills.

The hearings will begin each day at 9:30 A.M. in Room 2221 of
the Dirksen Senate Office Building.

The following pieces of legislation of general application, un-
less otherwise noted, will be considered on March 4, 1980. Revenue esti-
mates will be available at the time of the hearing.

S. 1194 -- Introduced by Senator Heflin. This bill would
provide that it not be required to withhold FUTA
taxes on the earnings of shrimp boat workers. :

- The principal beneficiaries are shrimp boat owners,
operators, and workers. .

S. 464 -- Introduced by Senator Inouye. This bill would

_ expand the list of groups eligible for the jobs
credit under Section 51(d) of the Internal Revenue
Code to include "displaced homemakers" who are
entering the job market.

S. 2201 -- Introduced by Senator Bellmon. This bill would
provide that crop rentals may be considered in
the formula method of valuing farmland under
Internal Revenue Code Section 2032 for purposes
of the estate tax. Currenly only cash rentals may
be considered.

S. 1859 -- Introduced by Senators Percy and Dole. Substan-
tially the same as S. 2201.

S. 2167 -- Introduced by Senator Stone. This bill would pro-
pose to tax condominium association income on the
same graduated tax rate as corporations.

S. 2275 -- Introduced by Se.ator Gravel. Would make technical
amendments in the provisions relating to general
stock ownership corporations,.

H.R. 4746 -- Contains various miscellaneous tax proposals.
Section 1, simplification of private foundation
return and reporting requirements; Section 2,
treatment of payment or reimbursement by private
foundations for expenses of foreign travel of
government officials; Section 3, alternative
minimum tax on charitable lead trust created by
corporations. Section 4, extention of withholding
to payments of sick pay made by third parties;
Section 5, treatment of certain repayments of
supplemental unemployment compensation benefits;
Section 6, disclosure of tax returns to state audit
agencies; Section 7, investment tax credit for
certain property usedin maritime satellite
communications; and Section 8, rate of interest

on U. S. Retirement Bonds.
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H.R. 5973 -- Sections requiring a hearing are: Section 2 -
Rollover treatment for certain distributions
from money purchase pension plans; Section 4 -
Treatment of certain indebtedness incurred before
1965 for purposes of section 514 of the Internal
Revenue Code. -

Witnesses who desire to testify at the hearing on March 4, 1980
must sabmit a written request to Michael Stern, Staff Director, Committee
on Finance, Room 2227 Dirksen Senate Office Building, Washington, D. C.
20510, by no later than the close of business on February 26, 1980.

For the list of bills to be heard on February 29, 1980 see
P.R. #H-8.

Legislative Reorganization Act.--Senator Byrd stated that the
legislative Reorganization Act of 1946, as amended, requires all wit-
nesses appearing before the Committee of Congress "to file in advance
written statements of their proposed testimony,!and to limit their oral
presentations to breif summaries of their argument.”

Witnesses scheduled to testify should comply with the folibuing
rules: )
(1) A copy of the statement must be filed by noon the day
before the witness is scheduled to testify.

(2) All witnesses must include with their written statement
a summary of the principal points included in the state-
ment.

{3) The written statements must be typed on letter size
gager {not legal size)and at least 100 copies must be
submitted by the close of business the day before the
witness is scheduled to testify.

(4) Witnesses are not to read their written statements
to the Subcommittee, but are to confine their oral
presentations to a summary of the points included in
the statement.

Written Testimony.--Written testimony submitted by witnesses
not making oral statements should.be typewritten, not more than 25
double-spaced pages in length, and mailed with five (5) copies by

March 14, 1980, to Michael Stern, Staff Director, Committee on Finance,
Room 2227 Dirksen Senate Office Building, Washington, D. C. 20510

P.R. #H-9
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To amend the Internal Revenue Code of 1954 to expand the category of targeted
groups for whom the new employee credit is available to include displaced -
homemakers.

IN THE SENATE OF THE UNITED STATES

FrBrUARY 22, 1979

Mr. InouYB introduced the following bill; which was read twice and referred to
the Committes on Finance

[
-A BILL
To amend the Internal Revenue Code of 1954 to expand the
category of targeted groups for whom the new employee
credit is available to include displaced homemakers.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That paragraph (1) of section 51(d) of the Internal Revenue
Code of 1954 (relating to members of targeted groups) is
amended—

(1) by striking out “or” at the end of subpara-

graphs (E) and (F),
o0&

- OO O o W D e
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2
1 (2) by striking out the period at the end of sub-
2 paragraph (@) and inserting in lieu thereof a comma
8 and “or”’, and

4 (8) by adding at the end thereof ‘the following new
5 subparagraph:

] “(H) a displaced homemaker (as defined in
7 paragraph (7) of section 8 of the Comprehensive
8 Employment and Training Act Amendments of
9 1978 (29 U.8.C. 802).”

10 SEo. 2. The amendment made by the first section of this
11 Act shall apply with respect to amounts paid or incurred '
12 after December 31, 1978, in taxable years ending after such
18 date.
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To amend the Internal Revenue Code of 1954 to provide that the occupational
tax on wagering shall not apply in any State in which wagering is permitted
by law. .

IN THE SENATE OF THE UNITED STATES

FEBRUARY 26 (legislative day, FEBRUARY 22), 1879

Mr. CannoN (for himself and Mr. Laxavt) introduced the following bill; which
was read twice and referred to the Committee on Finance

A BILL -

To amend the Internal Revenue Code of 1954 to provide that
the occupational tax on wagering shall not apply in any
State in which wagering is permitted by law.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,

3 That (a) section 4402 of the Internal Revenue Code of 1954

4 (relating to exemptions) is amended—

5 (1) by striking “‘or’”’ at the end of paragraph (2),
6 (2) by striking out the period at the end of para-
7 graph (8) and inserting in lieu thereof a comma and
8 “or”’, and

o-g



W 0 =3 O O = W N =

L i e e e e
M 1 & Ut b W N = O

19
20
21

9

2
() by adding at the end thereof the foilowing new
paragraph:
‘“(4) STATE-AUTHORIZED WAGERS.—On any
wager authorized under State law.”.

(b) Subchapter B of chapter 35 of the Internal Revenue
Code of 1954 (relating to occupational tax) is amended by
redesignating section 4414 as 4415, and by inserting after
section 4413 the following new section:

“SEC. 4414, TAX NOT TO APPLY TO WAGERING AUTHORIZED
UNDER STATE LAW.

“The tax imvosed by section 4411 shall not apply in the
case of a person authorized under the law of any State or
political subdivision thereof to engage in the business of ac-
cepting wagers or to receive wagers for or on behalf of any
such person.”.

() The table of sections for such subchapter is amended
by striking out the last item and inserting in lieu thereof the
following items:

“Sec. 4414. Tax not to apply to wagering authorized under State
“Sec. 4415, Cr!(;‘sv:‘relerences.".
Sec. 2. The amendments made by the first section of
this Act shall apply with respect to taxable periods beginning

after June 30, 1979.. *
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To amend the Internal Revenus Code of 1854 with respect to the treatment of
certain employee’s trusts organized to invest in real estate.

IN THE SENATE OF THE UNITED STATES

Maeos 18 (legislative day, FEBRUARY 22), 1979

Mr. MoYNIHAN introduced the following bill; which was read twice and referred
to the Committee on Finance

A BILL

To amend the Internal Revenue Code of 1954 with respect to
the treatment of certain employee's trusts organized to
invest in real estate.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. TREATMENT OF CERTAIN EMPLOYEE'S TRUSTS

ORGANIZED TO INVEST IN REAL ESTATE.

(8) GENERAL RULE.—Section 401 of the Internal Rev-
enue Code of 1954 is amended by redesignating subsection (1)
a8 subsection (m) and by inserting after subsection (k) the

W®W a3 & O o W D =

following new subsection:
o—E
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“0) EmMPLOYEE BENEFIT TrUSTS ORGANIZED TO

InvesT IN REAL ESTATE.—
e

“1) IN GENERAL—A trust shall constitute s
qualified trust under this section if such trust is a
group real estate employee benefit trust. A trust shall
not fail to constitute a qualified trust under this section
merely because such trust participates in a group real
estate employee benefit trust if, at the close of each
quarter of the plan year, the adjusted cost of the par-
ticipation interests of the trust in group real estate em-
ployee benefit trusts is less than 25 percent of the ag-
gregate adjusted cost of all assets of the plan under
which the trust is created.

“(2) DermNiTION.—For purposes of this subsec-
tion, the term ‘group real estate employee benefit
trust’ means a trust created or organized in the United
States which, at all times during its taxable year,
meets the following requirements—

“(A) the trust is maintained in the United

States;

“(B) the aggregate adjusted cost of all the
trust’s property consisting of real property and in-
terests in real property exceeds $10,000,000;

“(C) at least 75 percent of the aggregate ad-
justed cost of all the trust’s property is repre-
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8

sented by real property, interests in real property,
cash and cash it\ems (including receivables), and
Government securities;

“(D) the trust is adopted as a part of at least
10 pension or profit-sharing plans maintained by
at least 10 employers (determined with regard to
section 414 (b) and (c)); _

“(E) no pension or profit-sharing plan or

_plans maintained by any one employer (deter-

mined with regard to section 414 (b) and (c)
owns, in the aggregate, more than 50 percent of
the participation interests owned by all the pen-
sion and profit-sharing plans participating in the
trust;

“(F) the trust is not engaged in & transaction
in which it leases real property or an interest in
real property to a person from whom the trust ac-
quired such property or interest;

“(G) no part of the trust’s property consists
of land used in farmin_g (as defined in section
175(c)(2)) by the trust; ‘

“(H) all of the trust’s property which con-

. sists of real property and interests in real prop-

erty is subject to the management of an invest-

ment manager (within the meaning of section
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3(38) of the Employee Retirement Income Secu-
rity Act of 1974); and

“(I) the written governing instrument creat-

ing the trust provides that—

“@) the assets of the group real estate
employee benefit trust will not be commin-
gled with other property;

‘(i) participation in the group real
estate employee benefit trust is limited to
trusts described in section 401(a) which are
exempt from tax under section 501(a);

““(ii) the ps;rt of the corpus and income
of the group real estate employee benefit
trust which equitably belongs to a participat-
ing trust may not be (within the taxable year
or thereafter) used for, or diverted to, pur-
poses other than for the exclusive benefit of
the employees or their beneficiaries who are
entitled to benefits under the participating
trust, as provided in the participating trust;

“(iv) the income and corpus of the
group real estate employee benefit trust will
be allocated among and owned by the par-
ticipating trusts in proportion to each partici-
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b
pating trust's interest in the group real
estate employee benefit trust; and
‘“/(v) a participating trust may not assign
any part of its equity or interest in the trust.
“(3) SPECIAL RULES.—

“(A) For purposes of subparagraphs (B) and
(C) of paragraph (2), the term ‘real property’ shall
include only real property located in the United
States or the Comll;onwealth of Puerto Rico.

“(B) The requirements of subparagraphs (B),
(C), (M), (E), and (F) of paragraph (2) are deemed
to be satisfied for the entire taxable year if they
are satisfied for at least 335 days of a taxable
year of 12 months, or for a proportionate part of
a taxable year of less than 12 months.

“(C) For purposes of paragraph (1) and sub-
paragraphs (B) and (C) of paragraph (2), a trust’s _
adjusted cost in an asset shall be equal to the
trust’s cost of such asset (as determined under
section 1012), increased by the amount of any of
the trust’s capital expenditures made with respect
to such asset (as determined under section 263),
and decreased by the amount of any acquisition
indebtedness incurred with respect to such asset
(as determined under section 514(cX1)).”
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(b) TECHNICAL AMENDMENT TO SECTION 404(a}(4).—
Section 404(a)¥4) of such Code is amended by adding the
following new sentence at the end thereof: ‘‘This paragraph
sha.ll' not apply in the case of a trusf which would be a group
real estate employee benefit trust but for the fact that it is
created, organized, or maintained outside the United States.”

(¢) CERTAIN INDEBTEDNESS NoT TBEATEI; A8 Ac-

QUISITION INDEBTEDNESS FOR PURPOSES OF SECTION

514.—Section 514(cK4) of such Code is amended by adding
the following new sentences at the end thereof: ‘“Indebted-
nesé incurred in the manner described in paragraph (1) with
respect to real property and interests in real property by a
group real estate employee benefit trust, as defined in section
401(k}2), shall be deemed to be indebtedness the incurrence
of which is inherent in the performance or exercise of the
purpose or function constituting the basis of such trust’s ex-
emption. The preceding sentence shall not apply to any in-

debtedness incurred with respect to real property or interests

in real property (A) acquired by a group real estate employee
benefit trust at a price determined in whole or in part as &
percentage of the rents received by such trust from the leas-
ing of such real property or interests in real property or (B)

Au;éd in the business of farming at any time during the one

year period preceding the date of acquisition of such property
or interest by the group real estate employee benefit trust.”
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1 (d) ErrecTIVE DATE.—The amendments made by this

2 section shall take effect on January 1, 1980.
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96TH CONGRESS
18T SESSION 1 194

To amend the Internal Revenue Code of 1954 to exclude certain service per-
formed on fishing boats from coverage for purposes of unemployment com-
pensation. -

IN THE SENATE OF THE UNITED STATES

Mav 22 (legislative day, May 21), 1979

Mr. HeFLIN introduced the following bill; which was read thce and referred to
the Committee on Finance

A BILL

To amend the Internal Revenue Code of 1954 to exclude
certain service performed on fishing boats from coverage for
purpoges of unemployment compensation,

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 That section 3306(c) of the Internal Revenue Code of 1954
4 (relating to the definition of employment under the Federal
5 Unemployment Tax Act) is amended—-— _ .
8 (1) by striking out “or” at thu end of paragré,ﬁh
. a T o . _ .
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2

(2) by redesignating paragraph (18) as paragraph
(19); and

(3) by inserting after paragraph (17) the following
new paragraph: B

“(18) service performed by an individual on a boat
engaged in catching fish or other forms of aquﬁc
animal life under an arrahgement with the owner or
operator of such boat pursuant to which—

“(A) such individual does not receive any
cash remuneration (other than as providgd in sub-
paragraph (B)),

“(B) such individual receives a share of the
boat’s {or the boats’ in the case of a fishing oper-
ation involving more than one boat) catch of fish
or other forms of aquatic animal life or a share of
the proceeds from the sale of such catch, and

‘“(C) the amount of such individual’s share
depends on the amount of the boat’s (or the boats’
in the case of a fishing operation involving more
than one boat) catch of fish or other forms of
aquatic animal life, but only if the operating crew
of such hoat (or each boat from which the individ-
ual receives a share in the case of a fishing oper-
ation involving more than one boat) s normally
made up of fewer than ten individuals; or”.
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1 Sec. 2. The amendments made by this Act shall be ef-

2 fective on January 1, 1979.



96TH CONGRESS
18T SESSION o 1 83 1

To amend the Internal Revenue Code of 1954 to provide that in certain cases the
net operating loss carryover period for a taxpayer who ceases to be real
estate investment trust shall be the same as the net operating loss carryover
period for a taxpayer who continues to be real estate investment trust,

IN THE SENATE OF THE UNITED STATES

SepTEMBER 28 (legislative day, JuNE 21), 1979

Mr. TALMADGE (for himself and Mr. NELSON) introduced-the following bill; which
was read twice and referred to the Committee on Finance ‘

A BILL

To amend the Internal Revenue Code of 1954 to provide that in
certain cases the net operating loss carryover period for a
taxpayer who ceases to be real estate investment trust shall
be the same as the net operating loss carryover period for a
taxpayer who continues to be real estate investment trust.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That (a) subparagraph (E) of section 172(b)(1) of the Internal

Revenue Code of 1954 (relating to net operating loss deduc-

Qt i W DN e

tion) is amended to read as follows:
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“(EX() In the case of a taxpayer which has a -
net operating loss for any taxable year for which
the provisions of part II of subchapter M (relating
to real estate investment trusts) apply to such
taxpayer, such loss shall not be a net operating
loss carryback to any taxable year preceding the
taxable year of such loss and sﬁall be & net oper-
ating loss carryover to each of the 8 taxable years
following the taxable year of such loss, whether
or not part IT of subchapter M applies to the tax-
payer for the taxable year to which the loss is
carried or for any intervening taxable year follow-
ing the year of loss.

“(ii) A net operating loss shall not be carried
back to a taxable year for which part IT of sub-
chapter M applied to the taxpayer.

“(iii) In the case of a taxpayer which has a
net operating loss for any taxable year for which
the provisions of part I of subchapter M do not
apply to suc. taxpayer, the number of taxable
years to which such loss may be a net operating
loss carryover under subparagraph (B) shall be in-
creased (to a number not greater than 8) by the

number of taxable years to which such loss may
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3
not be a net operating loss carryback by reason of
clause (ii)."”. _
(bX1) Except as provided in paragraph (2), the amend-
ment made by subsection (a) Xsha.ll apply to taxable years

‘ending after October 4, 1976, and to losses incurred in tax-

able years ending before, on, or after such date.

(2) For purposes of taking into account taxable years to
which a net operating loss may not be a net operating loss
carryback, clauses (i) and (i) of section 172(bX1XE) of the
Internal Revenue Code of 1954 (as added by this Act) elso
ghall aﬁply to taxable years ending on or before October 4,
1976. i



96t CONGRESS
e S, 1859

To amend the Internal Revenue Code of 1954 with respect to the special
valuation of farm property for purposes of the estate tax.

IN THE SENATE OF THE UNITED STATES

OCTOBER 4 (legislative day, JUNB 21), 1979 -

Mr. PeRcY (for himself and Mr. DoLE) introduced the following bill; which was
read twice and referred to the Committee on Finance

A BILL

To amend the Internal Revenue Code of 1954 with respect to
the special valuation of farm property for purposes of the
estate tax.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That (a) paragraph (7) of section 2032A(e) of the Internal
Revenue Code of 1954 (relating to method of valuing farms)
is amended by redesignating subparagraph (B) as subpara-
graph (C) and by inserting after subparagraph (A) the follow-

T A O B W D =

ing new subparagraph:
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1 ““(B) VALUE BASED ON NET SHARE RENTAL

(&

IN CERTAIN CASES.—

3 “() IN GENERAL.—If there is no com-
1 parable land from which the average annual
5 gross rental may be determined but there is
6 comparable land from which the average net
7 share rental may be determined, subpara-
8 graph (A)() shall be applied by substituting
9 ‘average net share rental’ for ‘average gross
10 _ cash rental’.

11 “@) NeET SsHARE RENTAL.—For pur-
12 poses of this paragraph, the term ‘net share
13 ' rental’ means the excess of—

14 “() the value of the produce re-
15 ceived by the lessor of the land on
16 which such produce is grown, over

17 “(II) the cash operating expenses
18 of growing such produce which, under
19 the lease, are paid by the lessor.”.

26 (b) Clause (i) of section 2032A(e)(7)(C) of such Code (as
21 redesignated by subsection (a)) is amended by striking out
22" “may be determined” and inserting in lieu thereof “may be
23 determined and that there is no comparable land from which

24 the average net share rental may be determined’’.
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1 (¢) The amendments made by this section shall apply
2 with respect to the estates of decedents dying after the date
8 of the enactment of this Act. ‘
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98t CONGRESS
18T SESSION 1 900

To amend the Internal Revenue Code of 1954 with respect to the treument of
casualty losses in the case of fruit or nut trees.

IN THE SENATE OF THE UNITED STATES

- OcroBex 17 (legislative day, OcTosgg"15), 1979

Mr HEFLIN introduced the following bill; which was read twwe md referred to
‘the Committee on Finance - . .

A BILL
To amend the Internal Revenue Code of 1954 with respect to

the treatment of casualty losses in the case of fruit or nut
trees. '

Be il.;macte;i by the Senatg and‘ Houae of R_epmsentq_e
tives of the United States of America in COngmsa assembled,
That section-165 of .ﬁ_lQ Intemal Révenue Code of 1954 (re_.-
lating to losses) is amended by re;iesignatiﬁg subsection () as
(&) and by inserting immediately before sucﬁ sub§ection the

. following new subsect:on

-] D N W N -

“() CasvaLTY Lossss 'ro an'r OF NU’I‘ TREES.—
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“(1) AMOUNT OF DEDUCTION.—Notwithstanding

subsection (b), for purposes of subsection (a) the basis \

for determining the amount of the deduction for any

loss incurred by the taxpayer in his trade or business

with respect to fruit or nut trees for which a deduction

for depreciation is allowable (determined without

regard to the age of the trees or their productivity over

their useful life) shall be not less than the fair market
value on the date on which the loss occurs.

“(2) Ounovsn AND CARRYBACK OF EXCESS

- DEDUGTION -—In the case of an mdmdual if the

amount of the deduction allowable under subsection (a)
with respect to a loss described in paragraph (1), after
the reduction of taxable income by the sum of any
other amounts deducted under subsection (a) and under
parts V, VI, and VII of this wﬁhdp r for the taxable
year, reduces the taxpayer’s taxable income to zero for

the taxable year (hereinafter in this paragraph referred

to as the ‘unused deduction year’), such excess attrib-

utable to the amount determined under paragraph (1)

shall be— | o

“(A) a loss deduction earry’ba‘ck to each of

the 10 taxable years precedmg the unused deduc-

|
‘tion year, and ;
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“(B) a loss deduction carryovef to each of
the 4 taxable years following the unused deduc-
tion year, '

and shall be taken into account under the provisions of
subsection (a) for the year to which the deduction is

carried by reason of this paragraph. The entire amount

~ of the unused deduction for an unused deduction year

shall be carried to the earliest of the 10 taxable years
to which (by reason of subparagraph (A)) such credit
may be carried and then to each of the other 13 tax-
able years to the extent, because of the reduction of
the taxpayer’'s taxable income to zero for the year to
which it is carried, such unused deduction may not be
taken into account for a prior taxable year to which it
may be carried.”.

SEc. 2. The amendments made by the first section of

17 this Act shall apply with respect to losses incurred after
18 August 31, 1979.



98t CONGRESS
18T SESSION S > 1 90 l

To amend the Internal Revenue Code of 1954 with respect to the amount
deductible in the case of casualty losses of timber.

IN THE SENATE OF THE UNITED STATES

OcToBER 17 (legislative day, OcTOBER 15), 1979

Mr. HEFLIN introduced the following bill; which was read twice and referred to
the Committee on Finance

A BILL

To amend the Internal Revenue Code of 1954 with respect to
the amount deductible in the case of casualty losses of timber.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
8 That (a) subsection (b) of section 165 of the Internal Revenue
4 Code of 1954 (relating to the amount of deduction for losses)

5 is amended to read ag follows:

8 “(b) AMOUNT OF DEDUCTION.—

7 “(1) GENERAL RULE.—For purposes of subsec-
8 tion (a), the basis for determining the amount of the
9 deduction for any loss shall be the adjusted basis pro-

59-897 0 - B0 - 3
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vided in section 1011 for determining the loss from the
sale or other disposition of property.

“(2) AMOUNT OF LOSS IN CASE OF TIMBER.—In
the case of any loss arizing from fire, storm, or other
casualty of timber, such basis for determining the
amount of the deduction shall not be less than the fair
market value immediately before such casualty.

“(3) CARRYOVER AND CARRYBACK OF EXCESS
DEDUCTION.—In the case of an individual, if the
amount of the deduction allowable under subsection (a)
with respect to a loss described in paragraph (2), after
the reduction of taxable income by the sum of any
other amounts deducted under subsection (a) and under
parts V, VI, and VII of this subchapter for the taxable -
year, reduces the taxpayer’s taxable income to zero for
the taxable year (hereinafter in this paragraph referred
to as the ‘unused deduction year’), such excess attrib-
utable to the amount determined under paragraph (2)
shall be—

“(A) a loss deduction carryback to each of
the 10 taxable &ears preceding the unused deduc-
tion year, and

“(B) a loss deduction carryove'l:‘to each of
the 4 taxable yes.rs’ following the unused deduc-

tion year,



© W I DN B W N

b ek ek
D = O

13

31
8

acd shall be taken into account under the provisions of
subsection (a) for the year to which the deduction is
carried by veason of this paragraph. The entire amount
of the unused deduction for an unused deduction year
shall be carried to the earliest of the 10 taxzable years
to which (by reason of subparagraph (A)) such credit
may be carried and then to each of the other 13 ta.;t-
able years to the extent, because of the reduction of
the taxpayer's taxable income to zero for the year to
which it is carried, such unused deduction may not be
taken into account for a prior taxable year to which it
may be carried.”.

SEc. 2. The amendments made-by the first section of

14 this Act shall apply with respect to losses incurred after
15 August 31, 1979.
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98tTH CONGRESS ~
18T SESSION o 2089

To

Mr.

To

o W N

amend the Revenue Act of 1978 to provide that, with respect to the
amendments allowing the investment tax credit for single purpose agricultur-
al or horticultural structures, credit or refund shall be allowed without regard
to the statute of limitations for certain taxable years to which such amend-
ments apply.

IN THE SENATE OF THE UNITED STATES

DEecEMBER 6 (legislative day, NovEMBER 29), 1979

RotH (for himself, Mr., HELMs, and Mr. TALMADGE) introduced the following
bill; which was read twice and referred to the Committee on Finance

A BILL

amend the Revenue Act of 1978 to provide that, with
respect to the amendments allowing the investment tax
credit for single purpose agricultural or horticultural struc-
tures, credit or refund shall be allowed without regard to
the statute of limitations for certain taxable years to which
such amendments apply.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That subsection (c) of section 314 of the Revenue Act of

1978 (relating to investment credit for certain single purpose



2.

1 agricultural or horticultural structures) is amended to read as
2 follows:

3 “(c) EFFECTIVE DATE.—

4 “¢1) IN GENERAL.—The amendments made by
5 subsections (a) and (b) shall apply to taxable years
6 ending after August 15, 1971.

7 “(2) REFUND OR CREDIT.—If refund or credit of
8 any overpayment of tax resulting from the amendments
9 made by subsections (a) and (b) is prevented on the
10 date of the enactment of this paragraph or at any time
11 within one year after such date by the operation of any
12 law or rule of law (including res judicata), refund or
13 credit of such overpayment (to the extent attributable
14 to such amendments) may, nevertheless, be made or al-
15 lowed if claim therefor is filed within one year after

16

33

such date of enactment.”.



96T CONGRESS -
18T SESSION . 2 1 67

To amend the Internal Revenue Code of 1954 to provide that the taxable income

of a homeowners association shall be subject to the same graduated rates of
tax as a corporation.

IN THE SENATE OF THE UNITED STATES
DecemBER 20 (legislative day, DECEMBER 15), 1978

Mr. StoNE introduced the following bill; which was read twice and referred to the

To

3 D R W DD e

Committee on Finance

A BILL

amend the Internal Revenue Code of 1954 to provide that
the taxable income of a homeowners association shall be
subject to the same graduated rates of tax as a corporation.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,-
That (a) the second sentence of paragraph (1) of section
528(b) of the Internal Revenue Code of 1954 (relating to tax
imposed with respect to certain homeowners associations) is
amended to read as follows: “‘Such tax shall consist of a tax

computed as provided in section 11 as thvugh the homeown-



86
2
1 ers association taxable income were the taxable income re-
2 ferred to in section 11.”
3 (b) The amendment made by subsection (a) shall apply
4 to taxable years beginning after December 31, 1978. .
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96TH CONGRESS
18T SESSION S o 2 1 80

To provide for & special application of section 1034(c) of the Internal Revenue
- Code of 1954.

IN THE SENATE OF THE UNITED STATES -

DEeceMBER 20 (legislative day, DECEMBER 15), 1979

Mr. Hagry F. Byep, J., introduced the following bill; which was read twice -
and referred to the Committee on Finance

A BILL

To provide for a special application of section 1034(c) of the
Internal Revenue Code of 1954.

Be it enacted by the Senate and House of Representa-
lives bf the United States of America in Congress assembled,
That, in the case of an individual—

(1) who sold his principal residence (within the
meaning of section 1034 of the Internal Revenue Code
of 1954) in 1977, '

(2) who purchased property on which to construct

- a new principal residence (within the meaning of such

W W 3 & O A W D =

section)—
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(A) the construction of which commenced
during such year, and
(B) the construction of which was terminated
before completion,
(8) who brought an action, and obtained a judg-
ment, against the builder who commenced construction
of the new residence but failed to complete it,
(4) who suspended construction of sucil residence
so that the partially constructed residence could be
used as evidence in connection with the prosecution of
the builder (without regard to whether it was so used),
and '
(5) who failed to meet the requirements of such
section with respect to occupancy of the new principal
residence because of such suspension of construction,
the Secretary of the Treasury, in the administration of sec-
tion 1034(c) of the Internal Revenue Code of 1954 (relating
to rules for application of section 1034), shall apply para-
graph (5) of such section as if “5 years” were substituted for
“2 years” where it appears in the last sentence of such
paragraph.

Sec. 2. The provisions of the first section of this Act
shall apply with respect to taxable years beginning after
Deceﬁber 31, 1976, and before January 1, 1983.
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96TH CONGRESS
2D SESSION . 220 1

To amend the Internal Revenue Code of 1954 with respect to the speciél
valuation of farm property for purposes of the estate tax.

IN THE SENATE OF THE UNITED STATES

JaNvARY 22 (legislative day, JANUARY 3), 1980

Mr. BELLMON introduced the following bill; which was read twice and referred to
the Committee on Finance

A BILL

To amend the Internal Revenue Code of 1954 with respect to
the special valuation of farm property for purposes of the
estate tax.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United Stales of America in Congress assembled,

3 That—

4 (a) paragraph (7) of section 2032A(e) of the Inter-
5 nal Revenue Code of 1954 (relating to the method of
6 valuing farms) is amended by redesignating subpara-
7 graph (B) as subparagraph (C) and by inserting after
8 subparagraph (A) the following new subparagraph:
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“(B) IN-KIND RENTALS.—Net in-kind rentals
(crop share rentals) from comparable real property
in the locality of the farm for farming purposes
may be used in the formula provided by subpara-
graph (A) where there is no such comparable real
property from which a cash rental may be deter-
mined. For purposeé of this paragraph, the term

‘net in-kind rental’ means the excess of—
“(i) the value of the commodity received
by the lessor of the land on which such com-

a-———smedity is produced, over

“(ii) the cash operating expenses of
growing such a commodity which, under the
lease, are paid by the lessor;”’; and

(b) in subparagraph (C), as redesignated by para-
graph (1), by inserting “or in-kind rental” after
“rental”’. -

Sec. 2. EFFECTIVE DATE.—The amendments made by

19 this section shall apply with respect to estates of decedents

20 dying after the date of the enactment of this Act.
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96TH CONGRESS
2D SESSION o 227

To amend the Internal Revenue Code of 1954 to make technical amendments in
the provisions relating to general stock ownership corporations.

IN THE SENATE OF THE UNITED STATES

FEBRUARY 7 (legislative day, JANUARY 3), 1980

Mr. GrAVEL introduced the following bill; which was read twice and referred to
the Committee on Finance

A BILL

To amend the Internal Revenue Code of 1954 to make technical
amendments in the provisions relating to general stock own-
ership corporations.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 That (2) subchapter U of the Internal Revenue.Code of 1954
4 (relating to general stock ownership corporations) is
5 amended-—

6 (1) by iﬂserting “or the estate of a deceased

7 shareholder” after ‘‘State” in section 1391(a)(4}D)(i);
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2

(2) by striking out “IND.VIDUALS" in the caption
of section 1391(c) and inserting in lieu thereof “INDI-
VIDUAL''; . _

{3) by striking out ““1393” in section 1392(a) and
inserting in lieu thereof ‘‘1396(b)”’;

(4) by striking out “‘and all succeeding years” in
section 1392(b)(1); °

(5) by striking out ‘“‘section’’ in section 1393(a}2)
the first time it appears and inserting in lieu thereof
“subchapter’’;

(8) by strik;ng out ‘“‘a GSOC” iIn sections
1393(a)(2), 1393(b)3), 1394(c), and 1396(b) and insert-
ing in lieu thereof “‘an electing GSOC”’;

(1) by striking out ‘“‘the GSOC” in section
1394(d) and inserting in lieu thereof ‘“‘an electing
GSOC’;

(8) by striking out “A GSOC” in section 1396(a)
and inserting in ieu thereof ‘“An electing GSOC”’;

(9) by adding at the end of section 1396(b) the
following: “‘Such tax shall be deductible as an ordinary
and necessary expense of the corporation under section
162.”; and

(10) by striking out “Plan” in the item relating to
section 1397 in the table of sections for such sub-

chapter and inserting in lieu thereof *“‘Corporation”.
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(b) The last sentence of section 6039B of such Code

(relating to return of general stock ownership corporations) is
amended by inserting “electing’’ after “Every”.

SEc. 2. The amendments made by the first section of
this Act shall apply with respect to corporations chartered

after December 31, 1978, and before January 1, 1984.
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96ty CONGRESS
n2s H, R, 4746

IN THE SENATE OF THE UNITED STATES

SEPTEMBER 20 (legislative day, JUNE 21), 1979
Read twice and referred to the Committee on Finance

AN ACT

To make miscellaneous changes in the tax laws.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SIMPLIFICATION OF PRIVATE FOUNDATION

RETURN AND REPORTING REQUIREMENTS.

(a) AMENDMENT OF SECTION 6033.—Section 6033 of
the Internal Revenue Code of 1954 (relating to returns by
exempt organizations) is amended by redesignating subsec-

tion (¢) as subsection (e) and by inserting after subsection (b)

®© B 3 O Ot e W N e

the following new subsections:
10 “(c) ADDITIONAL PROVISIONS RELATING TO PRIVATE
11 FounpaTiONs.—In the case of an organization which is a

12 private foundation (within the meaning of section 509{(a))—
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“(1) the Secretary shall by regulations provide
that the private foundation shall include in its annual
return under this section such information (not required
to be furnished by subsection (b) or the forms or regu-
lations prescribed thereunder) as would have been re-
quired to be furnished under section 6056 (relating to
annual reports by private foundations) as such section
6056 was in effect on January 1, 1979,
“(2) a copy of the notice required by section
6104(d) (relating to public inspection of private founda-
tions’ annual returns), together with proof of publica-
tion thereof, shall be filed by the foundation together
with the annual return under this section, and
(8} the foundation managers shall furnish copies
of the annual return under this section to such State
officials and other persons, at such times, and under
such conditions, as the Secretary may by regulations
prescribe.
Nothing in paragraph (1) shall require the inclusion of the
name and address of any recipient (other than a disqualified
person within the meaning of section 4946) of 1 or more
charitable gifts or grants made by the foundation to such re-
cipient as an indigent or needy person if the aggregate of
such gifts or grants made by the foundation to such recipient

during the year does not exceed $1,000.
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*(d) SEcTiON TOo APPLY TO NONEXEMPT CHARITA-
BLE TRUSTS AND NONEXEMPT PRIVATE FOUNDATIONS.—
The following organizations shall comply with the require-
ments of this section in the same manner as organizations
described in section 501(c)(3) which are exempt from tax
under section 501(a):

“(1) NONEXEMPT CHARITABLE TRUSTS.—A
trust described in section 4947(a)(1) (relating to nonex-
empt charitable trusts).

“(2) NONEXEMPT PRIVATE FOUNDATIONS.—A
private foundation which is not exempt from tax under
section 501(a).”

(b} PuBLIC INSPECTION OF PRIVATE FFOUNDATIONS’
ANNUAL RETURNS.—

(1) IN GENERAL.—The first sentence of subsec-
tion (d) of section 6104 of such Code (relating to public
inspection of private foundations’ annual reports) is
amende(i to read as follows: “The annual return re-
quired to be filed under section 6033 (relating to re-
turns by exempt organizations) by any organization
which is a private foundation within the meaning of
section 509(a) shall be made available by the founda-
tion managers for inspection at the principal office of

the foundation during regular business hours by any

$9-897 0 - 80 - 4
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citizen on request made within 180 days after the date
of the publication of notice of its availability.”
(2) CONFORMING AMENDMENTS.—Such subsec-
tion (d) is amended—

(A) by striking out “ANNUAL REPORTS” in
the heading and inserting in | lieu thereof
“ANNUAL RETURNS"; and

(B) by striking out “annual report” each
place it appears in the second and third sentences
and inserting in lieu thereof “‘annual return”.

(c) REPEAL oF PRIVATE FOUNDATION ANNUAL RE-

PORTING REQUIREMENTS.-——Subpart D of part III of sub-
chapter A of chapter 61 of such Code (relating to information

concerning private foundations) is hereby repealed.

(d) TECHNICAL AMENDMENTS.—

(1) Section 6034 of such Code (relating to returns
by trust described in section 4947(a) or claiming chari-
table deductions under section 642(c)) is amended—

(A) by striking out “‘section 4947(a)” in sub-
section (a) and inserting in lieu thereof ‘‘section

4947(a)(2)"’;

(B) by adding at the end of subsection (b) the
following new sentence: “This section shall not
apply in the case of a trust described in section

4947(a)(1).”;
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(C) by striking out “EXCEPTION” in the
heading of subsection (b) and inserting in lieu
thereof “EXCEPTIONS”; and
(D) by striking out “SECTION 4947(a)”" in
the section heading and inserting in lieu thereof

“SECTION 4947(a)2)".

(2)(A) The first sentence of section 6652(d)(3) of
such Code (relating to annual reports) is amended to
read as follows: “In the case of a failure to comply
with the requirements of section 6104(d) (relating to
public inspection of private foundations’ annual re-
turns), on the date and in the manner prescribed there-
for (determined with regard to any extension of time
for filing), unless it is shown that such failure is due to
reasonable cause, there shall be paid (on notice and
demand by the Secretary and in the same manner_as
tax) by the person failing to meet such requirement,
$10 for each day during which such failure continues,
but the total amount imposed hereunder on all such
persons for such failure with respect to any one annual
return shall not exceed $5,0C0.”

{B) The heading of paragraph (3) of section
6652(d) of such Code is amended by striking out “RE-

PORTS” and inserting in lieu thereof ‘‘RETURNS”.
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(3) Subsection (b) of section 6104 of such Code
(relating to inspection of annual information returns) is
amended by striking out ‘6056,

(4) Section 6685 of such Code (relating to assess-
able penalties with respect to private foundation annual
reports) is amended to read as follows:

“SEC. 6685. ASSESSABLE PENALTIES WITH RESPECT TO PRI-
VATE FOUNDATION ANNUAL RETURNS.

“In addition to the penalty imposed by section 7207
(relating to fraudulent returns, statements, or other docu-
merits), any person who is required to comply with the re-
quirements of section 6104(d) (relating to private foundations’
annual returns) and who fails to so comply with respect to
any return, if such failure is willful, shall pay a penalty of
$1,000 with reépect to each such return.”

(5) Section 7207 of such Code (relating to fraudu-
lent returns, statements, or other documents) is
amended by striking out “‘sections 6047 (b) or (c),
6056, or 6104(d)” and inserting in lieu thereof ‘‘sub-
section (b) or (c) of section 6047 or pursuant to subsec-
tion (d) of section 6104,

(e) CLERICAL AMENDMENTS.—

(1) The table of sections for subpart A of part ITI
of subchapter A of chapter 61 of such Code is

amended by striking out “4947(a)” in the item relating
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to section 6034 and inserting in lieu thereof
“4947(a)(2)".

(2) The table of subparts for part III of sub-
chapter A of chapter 61 of such Code is amended by
striking out the item relating to subpart D.

(3) The table of sections for subchapter B of chap-
ter 68 of such Code is amended by striking out ‘“‘re-
ports” in the item relating to section 6685 and insert-
ing in lieu thereof “returns”.

() EFFECTIVE DATE.—The amendments made by this

section shall apply to-taxable years beginning after December
31, 1979.

SEC. 2. TREATMENT OF REIMBURSEMENT OF CERTAIN

TRAVEL EXPENSES FOR PURPOSES OF SECTION
4941.

(a) GENERAL RULE.—Section 4941(d)(2}G) of the In-

ternal Revenue Code of 1954 (relating torpayment or reim-
bursement of certain traveling expenses) is amended by strik-
ing out “or’”’ at the end of clause (vi), by striking out the
period at the end of clause (vii) and inserting in lieu thereof

“, and”, and by edding at the end thereof the following:

“(viii) any payment or reimbursement of
traveling expenses for travel between a point
in the United States and a point outside the

United States, but only if such payment or
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reimbursement with respect to any one trip
by an official does not exceed the lesser of
the actual cost of the transportation involved
or $2,500, plus an amount for all other trav-
eling expenses not in excess of 125 percent
of the maximum amount payable under sec-
tion 5702(a) of title 5, United States Code,
for like travel by employees of the United
States for a maximum of 4 days.

Clause (viil) of subparagraph (G) shall not apply to any

payment or reimbursement made by a private founda-

tion if more thah on;a-haif of the foundation’s support

(as defined in section 509(d)) is normally derived from

any business enterprises, trade association, or labor or-

ganization.”

(b) EFFECTIVE DATE.—The amendments made by this
section shall apply to travel beginning after the date of the
enactment of this Act.

SEC. 3. TREATMENT OF CERTAIN CHARITABLE TRUSTS FOR
PURPOSES OF THE MINIMUM TAX.

(8) GENERAL RULE.—Subparagraph (C) of section
57(bX2) of the Internal Revenue Code of 1954 (relating to
treatment of certain charitable contributions of trusts for pur-

poses of the minimum tax) is amended by redesignating
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clauses (iv) and (v) as clauses (v) and (vi), respectively, and

by inserting after clause (iii) the following new clause:
“(iv) deductions allowable to a trust—

“(I) all the income interests in
which are devoted to one or more of the
purposes described in section 170(c) (de-
termined without regard to section
170(c}2)(A)),

“(I1) all of the interests (other than
income interests) in which are held by a
corporation, and

“(I1I) the grantor of which is a
corporation.”

(b) EFFecTIVE DATE.—The amendments made by sub-
section (a) sha]]‘ apply to taxable vears beginning after De-
cember 31, 1977
SEC. 4. EXTENSION OF WITHHOLDING TO PAYMENTS OF SICK

PAY MADE BY THIRD PARTIES.

(a) GENERAL RULE.—Paragraph (1) of section 3402(o)
of the Internal Revenue Code of 1954 (relating to extension
of withholding to certain payments other than wages) is
amended by striking out “‘and” at the end of subparagraph
(A), by adding “and” at the end of subparagraph (B), and by

inserting after subparagraph (B) the following new subpara-

graph:
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“(C) any payment to an individual of sick
pay which does not constitute wages (determined
without regard to this subsection), if at the time
the payment is made a request that such sick pay
be subject to withholding under this chapter is in
effect,”’.

(b) AMounT To BE DEDUCTED AND WITHHELD.—

Subsection (o) of section 3402 of such Code is amended by
striking out paragraph (3) and inserting in lieu thereof the

following new paragraphs:

“(3) AMOUNT WITHHELD FROM ANNUITY PAY-
MENTS OR SICK PAY.—If a payee makes a request
that an annuity or any sick pay be subject to withhold-
ing under this chapter, the amount to be deducted and
withheld under this chapter from any payment to
which such request applies shall be an amount (not less
than a minimum amount determined under regulations

prescribed by the Secretary) specified by the payee in

" such request. The amount deducted and withheld with

respect to a payment which is greater or less than a
full payment shall bear the same relation to the speci-
fied ambunt as such payment bears to a full payment.

“(4) REQUEST FOR WITHHOLDING.—A request
that an annuity or any sick pay be subject to withhold-

ing under this chapter—
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“(A) shall be made by the payee in writing
to the person making the payments and shall con-
tain the social securi.ty number of the payee,
“(B) shall specify the amount to be deducted
and withheld from each full payment, and
“(C) shall take effect—

“() in the case of sick pay, with respect
to payments made more than 7 days after
the date on which such request is furnished
to the payor, or

“(i)) in the case of an annuity, at such
time (after the date on which such request is
furnished to the payor) as the Secretary shall
by regulations prescribe.

Such a request may be changed or terminated by fur-
nishing to the person making the payments a written
statement of change or termination which shall take
effect in the same manner as provided in subparagraph
(C). At the election of the payor, any such request (or
statement of change or revocation) may take effect ear-
lier than as providéd in subparagraph (C).

“(5) SPECIAL RULE FOR SICK I Y PAID PURSU-
ANT TO CERTAIN COLLECTIVE-BARGAINING AGREE-
MENTS.—In the case of any sick pay paid pursuant to

a collective-bargaining agreement between employee
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representatives and one or more employers which con-
tains a provision specifying that this paragraph is to
apply to sick pay paiid pursuant to such agreement and
contains a provision for determining the amount to be
deducted and withheld from each payment of such sick
pay—
“(A) the requirement of paragraph (1)}C) that
a request for withholding be in effect shall not
apply, and
‘“(B) except as provided in subsection (n), the

amounts to be deducted and withheld under this

chapter shall be determined in accordance with

such agreement.
The preceding sentence shall not apply with respect to
sick pay paid pursuant to any agreement to any indi-
vidual unless the social security number of such indi-
vidual is furnished to the payor and the payor is
furnished with such information as is necessary to
determine whether the payment is pursuant to the
agreement and to determine the amount to be deducted
and withheld.” |

(c) DEFINITION OF SICK PAv.—Paragraph (2) of sec-

23 tion 3402(o) of such Code (relating to definitions) is amended

24 by adding at the end thereof the following new subparagraph:
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“(C) Si1cK PAY.—For purposes of this sub-
section, the term ‘sick pay’ means any amount
which—
“(i) is paid to an employee pursuant to
a plan to which the employer is a party, and
“(ii) con;titutes remuneration or a pay-
ment in lieu of remuneration for any period
during which the employee is temporarily
absent from work on account of sickness or
personal injuries.”
(d) TEcHNICAL AMENDMENT.—Subparagraph (B) of
section 3402(0)(2) of such Code (defining annuity) is amended
by striking out *“, but only to the extent that the amount is
includible in the gross income of such individual”.

(e} ReErORTING REQUIREMENTS.—Section 6051 of
such Code (relating to receipts for employees) is amended by
adding at the end thereof the following new subsection:

“(f) STATEMENTS REQUIRED IN CASE OF Sick Pay
Paip By THieD PARTIES.—

(1) STATEMENTS REQUIRED FROM PAYOR.—
“(A) IN GENERAL.—If, during any calendar

year, any person makes a payment of third:party

sick pay to an employee, such person shall, on or

before January 15 of the succeeding year, furnish
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a written statement to the employer in respect of
whom such payment was made showing—
‘(i) the name and, if there is withhold-
ing under section 3402(0), the social security
number of such employee,
“(ii) the total amount of the third-party
sick pay paid to such employee during the
calendar year, and
“(iii) the total amount (if any) deducted
and withheld from such sick pay under sec-
tion 3402.
For purposes of the preceding sentence, the term
‘third-party sick pay’ means any sick pay (as de-
fined in section 3402(0)(2)(C)) which does not con-
stitute wages for purposes of chapter 24 (deter-
mined without regard to section 3402(0}(1)).

“(B) SPECIAL RULES.—

“(i) STATEMENTS ARE IN LIEU OF
OTHER REPORTING REQUIREMENTS.—The
reporting requirements of subparagraph (A)
with respect to any payments shall, with re-

" spect to such payments, be in lieu of the re-
quirements of subsection (a) and of section

6041.
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1 “(i) PENALTIES MADE APPLICABLE.—
2 For purposes of sections 6674 and 7204, the
3 statements required to be furnished by sub-
4 paragraph (A) shall be treated as statements
5 required under this section to be furnished to
6 employees.
7 “(2) INFORMATION REQUIRED TO BE FURNISHED
8 BY EMPLOYER.—Every emplover who receives a
9 statement under paragraph (1)(A) with respect to sick
10 pay paid to any employee during any calendar year
11 shall, on or before January 31 of the succeeding year,
12 furnish a written statement to such employee show-
13 ing— |
14 “(A) the information shown on the statement
15 furnished under paragraph (1)(A), and
16 ““(B) if any portion of the sick pay is exclud-
17 able from gross income under section 104(a)(3),
18 the portion which is not so excludable and the
19 portion which is so excludable.
20 To the extent practicable, the information required
21 under the preceding sentence shall be furnished on or
22 with the statement (if any) required under subsection
23 (a).” '
24 () EFFECTIVE DATE.—The amendments made by this

25 section shall apply to payments made on or after the first day
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of the first calendar month beginning more than 120 days
after the date of the enactment of this Act.
SEC. 5. TREATMENT OF CERTAIN REPAYMENTS OF SUPPLE-.
MENTAL UNEMPLOYMENT COMPENSATION
BENEFITS.

(a) GENERAL RULE.—Section 62 of the Internal Reve-
nue Code of 1954 (defining adjusted gross income) is amend-
ed by inserting after paragraph (14) the following new para-
graph:

*(15) CERTAIN REQUIRED REPAYMENTS OF SUP-
PLEMENTAL UNEMPLOYMENT COMPENSATION BENE-
FITS.—The deduction allowed by section 165 for the
repayment to a trust described in paragraph (9) or (17)
of section 501(c) of supplemental unemployment com-
pensation benefits received from such trust if such re-
payment is required because of the receipt of trade re-
adjustment allowances under section 231 or 232 of the
Trade Act of 1974 (19 U.S.C. 2291 and 2292).”

(b) EFFECTIVE DATE.—The amendment made by sub-
section (a) shall apply to repayments made in taxable years
beginning after the date of the enactment of this Act.

SEC. 6. DISCLOSURE OF TAX RETURNS TO STATE AUDIT AGEN-
CIES.
(a) GENERAL RULE.—Subsection (d) of section 6103 of

the Internal Revenue Code of 1954 (relating to disclosure of
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1 return information to State tax officials) is amended to read

2 as follows:

3
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“(d) D18cLOSURE TO STATE TAX OFFICIALS.—

“(1) IN GeNERAL.—Returns and return informa-
tion with respect to taxes imposed by chapters 1, 2, 6,
11, 12, 21, 23, 24, 31, 32, 44, 51, and 52 and sub-
chapter D of chapter 36, shall be open to inspection
by, or disclosure to, any State agency, body, or com-
mission, or its legal representative, which is charged
under the ]avirs of such State with responsibility for the
administration of State tax laws for the purpose of, and
only to the extent necessary in, the administration of
such laws, including any procedures with respect to lo-
cating any person who may be entitled to a refund.
Such inspection shall be permitted, or such disclosure
made, only upon written request by the head of such
agency, body, or commission, and only to the repre-
sentatives of such agency, body, or commission desig-
nated in such written request as the individuals who
are to inspect or to receive the returns or return infor-
mation on behalf of such agency, body, or commission.
Such representatives shall not include any individual
who is the chief executive officer o-f such State or who
is neither an employee or legal representative of such

agency, body, or commission nor a person described in
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1 subsection (n). However, such return information shall
2 not be disclosed to the extent that the Secretary deter-
3 mines that such disclosure would identify a confidential
4 informant or seriously impair any civil or criminal tax
5 investigation,

6 “(2) DISCLOSURE TO STATE AUDIT AGENCIES.—
7 “(A) IN GENERAL.—Any returns or return
8 information obtained under paragraph (1) by any
9 State agency, body, or commission may be open
10 to inspeetion by, or disclosure to, officers and em-
11 ployees of the State audit agency for the purpose
12 of, and only to the extent necessary in, making an
13 audit of the State agency, body, or commission
14 referred to in paragraph (1).

15 “(B) STATE AUDIT AGENCY.—For purposes
16 of subparagraph (A), the term ‘State audit
17 agency’ means any State agency, body, or com-
18 mission which is charged under the laws of the
19 State with the responsibility of auditing State rev-
20 enues and programs.”
21 (b) ErFecTIVE DATE.—The amendment made by this

22 section shall take effect on the date of the enactment of this

23 Act.
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1 SEC. 7. INVESTMENT CREDIT FOR CERTAIN PROPERTY USED
2 IN MARITIME SATELLITE COMMUNICATIONS.

3 (a) GENERAL RULE.—Paragraph (5) of section 48(a) of
4 the Internal Revenue Code of 1954 (relating to property used
5 by governmental units) is amended to read as follows:

6 “(5) PROPERTY USED BY GOVERNMENTAL
7 UNITS.—Property used by the United States, any
8 State or political subdivision thereof, any international
9 organization, or any agency or instrumentality of any
10 of the foregoing shall not be treated as section 38
11 property. For purposes of the preceding sentence, the
12 International Telecommunications Satellite Consor-
18 tium, the International Maritime Satellite Organization,
14 and any successor organization of such Consortium or
15 Organization shall not be trr.a;ed as an international
16 organization.”

17 (b) EFFECTIVE DATE.—The amendment made by sub-
18 section (a) shall apply to taxable years beginning after De-
19 cember 31, 1979.

20 SEC. 8. INCREASES IN INTEREST RATES PAYABLE ON UNITED
21 STATES RETIREMENT PLAN AND INDIVIDUAL
22 RETIREMENT BONDS.
23 (a) IN GENERAL.—The first section of the Second Lib-
24 erty Bond Act (31 U.S.C. 752) is amended by adding at the

(3]
O

end thereof the following new paragraph:

$9-897 0 - 80 - §
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‘“The Secretary of the Treasury, with the approval of
the President, may provide by regulations that the invest-
ment yield on any offerings of honds issued under this Act
which are described in section 405(b) or 409(a) of the Inter-
nal Revenue Code of 1954 (relating to retirement plan bonds
and individual retirement bonds, respectively) be increased
for the interest accrual periods specified in such regulations
so that the investment yield on such bonds for such periods is

consistent with the investment yield on new offerings of such

bonds.”

(b} EFFecTivE DATE.—The amendment made by sub- v

section (a) shall apply with respect to the investment yield on
bonds issued before, on, or after the date of the enactment of
this Act, but only for purposes of increasing the investment
vield on such bonds for interest accrual periods beginning
after the date of enactment of this Act,

Passed the House of Representatives September 17,
1979.

Attest: EDMUND L. HENSHAW, JR.,
Clerk.

-
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IN THE SENATE OF THE UNITED STATES

NoveMBER 1 (legislative day, OcTOBER 15), 1979
Read twice and referred to the Committee on Finance

AN ACT

To simplify certain provisions of the Internal Revenue Code of
1954, and for other purposes.

o

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress a;ssembled,
SECTION 1. SHORT TITLE; AMENDMENT OF 1954 CODE.

(a) SHORT T1TLE.—This Act may be cited as the “Tax
Administrative Provisions Revision Act of 1979”.

(b) AMENDMENT OF 1954 CODE.—Except as otherwise
expressly provided, whenever in this Act an amendment or

repeal is expressed in terms of an amendment to, or repeal of,

O @ a9 O Ot e W N

a section or other provision, the reference shall be considered

et
o

to be made to a section or other provision of the Internal

Revenue Code of 1954,

—
—
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1 SEC. 2. PAYMENT OF INTEREST WHERE LEVY HAS BEEN
2 WRONGFULLY MADE AND MONEY RECEIVED BY
3 UNITED STATES.
4 (8) IN GENERAL.—Section 6343 (relating to release of

5 levy and return of property) is amended by adding at the end
6 thereof the following new subsection:
1 “(c) INTEREST.—Interest shall be allowed and paid at

8 an annual rate established under section 6621—

9 ‘(1) in a case described in subsection (b}2), from
10 the date the Secretary receives the money to a date (to
11 be determined by the Secretary) preceding the date of
12 return by not more than 30 days, or
13 “(2) in a case described in subsection (b)(3), from
14 the date of the sale of the property to a date (to be
15 determined by the Secretary) preceding the date of
16 return by not more than 30 days.”

17 (b) TECHNICAL AMENDMENT.—Subsection (a) of sec-

18 tion 6621 is amended to read as follows:
19 ‘“(a} IN GENERAL.—The annual rate established under
20 this section shall be such adjusted rate as is established by

21 the Secretary under subsection (b).”

22 (c) EFFECTIVE DATES.—
23 (1) The amendment made by subsection (a) shall
24 apply to levies made after the date of the enactment of

25 this Act.
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(2) The amendment made by subsection (b) shall
take effect on the date of the enactment of this Act.
SEC. 3. REPEAL OF RE(-.)UIREMEN'I‘ THAT TRANSFERORS OF
CERTAIN PROPERTY TO EXEMPT ORGANIZA-

TIONS MUST FILE RETURNS.

(a) GENERAL RULE.—Section 6050 (rclating to returns
relating to certain transfers to exempt organizations) is
hereby repealed.

(b) CLericAL AMENDMENT.~—The table of sections for
subpart B of part III of subchapter A of chapter 61 is
amended by striking out the item relating to section 6050.

(c) ErFecTIVE DATE.—The amendments made by this
section shall apply to transfers after the date of the enact-
ment of this Act.

SEC. 4. REPEAL OF ADDITION TO TAX IN CASE OF JEOPARDY.

() GENERAL RULE.—Section 6658 (relating to addi-
tion to tax in case of jeopardy) is hereby repealed.

(b) CLErICAL AMENDMENT.—The table of sections for
subchapter A of chapter 68 is amended by striking out the
item relating to section 6658.

{c) EFFECTIVE DATE.—The amendments made by this
section shall apply to violations (or attempted violations) oc-

curring after the date of the enactment of this Act.



W O O O Ov W W N e

B - T - R - R T S O e Y = S "o G v U O S
Ot b W N = O @ ® =3 & O W N = O

66
4
SEC. 5. REPEAL OF REQUIREMENT THAT INFORMATION BE
FURNISHED TO THE SERVICE IN CONNECTION
WITH CERTAIN OPTIONS.

(a) GENERAL RULE.—Section 6039 (relating to infor-
mation required in connection with certain options) is amend-
ed to read as follows:

“SEC. 6039. INFORMATION REQUIRED IN CONNECTION WITH
CERTAIN OPTIONS.

“(a) FURNISHING OF INFORMATION.—Every corpora-
tion—

“(1) which in any calendar year transfers a share
of stock to any person pursuant to such person’s exer-
cise of a qualified stock option or a restricted stock
option, or

“(2) which in any calendar year records (or has
by its agent recorded) a transfer of the legal title of a
share of stock—

“(A) acquired by the transferor pursuant to
his exercise of an option described in section

423(c) (relating to special rule where option price

is between 85 percent and 100 percent of value of

stock), or
“(B) acquired by the transferor pursuant to
his exercise of a restricted stock option described

in section 424(c)(1) (relating to options under
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which option price is between 85 percent and 95

percent of value of stock),
shall (on or before January 31 of the following calen-
dar year) furnish to such person a written statement in
such manner and setting forth such information as the
Secretary may by regulations prescribe.

“(b) SpeciaL RuLes.—For purposes of this section—

“(1) TREATMENT BY EMPLOYER TO BE DETER-
MINATIVE.—Any option which the corporation treats
as a qualified stock option, a restricted stock option, or
an option granted under ‘an employee stock purchase
plan shall be deemed to be such an option.

‘“(2) SUBSECTION (a)(2) APPLIES ONLY TO FIRST
TRANSFER DESCRIBED THEREIN.—A statement is re-
quired by reason of a transfer described in subsection
(8)(2) of a share only with respect to the first transfer
of such share by the person who exercised the option.

“(3) IDENTIFICATION OF STOCK.-—Any corpora-
tion which transfers any share of stock pursuant to the
exercise of any option described in subsection (a)}(2)
shall identify such stock in & manner adequate to carry
out the purposes of this section. |

“(c) Cro8S REFERENCES.—
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“For definition of —
“(1) The term ‘qualified stock option’, see section
422(b).
“(2) The term ‘employee stock purchase plan’,
see section 423(b).
“(3) The term ‘restricted stock option’, see section
424(b).”
(b) TECHNICAL AMENDMENTS.—
(1) Subsection (a) of section 6652 is amended—

"

(A) by inserting ‘“‘or” at the end of para-
graph (1),

(B) by striking out paragraph (2) and redes-
ignating paragraph (3) as paragraph (2), and

(C) by striking out “return referred to in
paragraph (2) or (3)” and inserting in lieu thereof
“‘return referred to in paragraph (2)”.
(2) Section 6678 (relating to penalty for failurc io

furnish certain statements) is amended to read as fol-

lows:

“SEC. 6678. FAILURE TO FURNISH CERTAIN STATEMENTS.

“In the case of each failure—

“(1) to furnish a statement under section 6042(c),
6044(¢), 6049(c), or 6052(b), on the date prescribed
therefor to a person with respect to whom a return has
been made under section 6042(a)(1), 6044(a)(1),
6049(a)(1), or 6052(a), respectively, or

‘“(2) to furnish a statement under section 6039(a)
on the date prescribed therefor to a person with re-

spect to whom such a statement is required,
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unless it is shown that such failure is due to reasonable cause
and not to willful neglect, there shall be paid (upon notice
and demand by the Secretary and in the sume manner as tax)
by the person failing to so furnish the statement $10 for each
such statement not so furmushed, but the total amount im-
posed on the delinquent person for all such failures during
any calendar year shall not exceed $25,000.”

(c) EFFECTIVE DATE.—The amendments made by this
section shall apply with respect to calendar years beginning
after 1979.

SEC. 6. EXTENSION OF TIME FOR FILING GIFT TAX RETURN
FOR FOURTH CALENDAR QUARTER.

(8) GENERAL RULE.—Paragraph (1) of section 6075(b)
(relating to due date for gift tax returns) is amended to read
as follows: '

‘(1) GENERAL RULE.—Except as provided in
paragraph (2), returns made under section 6019 (relat-
ing to gift taxes) shall be ﬁled on or before—

“(A) in the case of a return for the first,
second, or third calendar quarter of any calendar
year, the 15th day of the second month following
the close of the calendar quarter, or

“(B) in the case of a return for the fourth

calendar quarter of any calendar year, the 15th
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day of the fourth month following the close of the

calendar quarter.”

(b) ExTENSION OF DATE FOrR FiLine INCOME Tax
RETURN TREATED As ExTENSION OF DATE FOR FILING
Girr Tax RETURN.—Subsection (b) of section 6075 is
amended by redesignating paragraph (3) as paragraph (4) and
by inserting after paragraph (2) the following new paragraph:
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“(3) EXTENSION WHERE TAXPAYER GRANTED
EXTENSION FOR FILING INCOME TAX RETURN.—Any
extension of time granted the taxpayer for filing the
return of income taxes imposed by subtitle A for any
taxable year which is a calendar year shall be deemed
to be also an extension of time granted the taxpayer
for filing the return under section 6019 for the fourth
calendar quarter of such taxable year.”

(c) TECHNICAL AMENDMENTS.—Paragraph (2) of sec-

tion 6075(b) is amended—

(1) by striking out “‘the 15th day of the second
month after” and inserting in lieu thereof “the date
prescribed by paragraph (1) for filing the return for”,
and

(2) by striking out “the close of’ in subpara-
graphs (A) and (B).
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(&) EFFeCTIVE DATE.—The amendments made by this
section shall apply to returns for gifts made in calendar years
ending after the date of the enactment of this Act.

SEC. 7. TIME FOR PAYMENT OF MANUFACTURERS EXCISE TAX
ON RODS, CREELS, ETC.

(a) GENERAL RULE.—Section 6302 (relating to mode
or time of collecting tax) is amended by redesignating subsec-
tion (d) as subsection (e) and by inserting after subsection (c)
the following new subsection:

“(d TiME FOR PAYMENT OF MANUFACTURERS
Excise Tax oN Rops, CReeLs, ETc.—The tax imposed
by section 4161(a) (relating to manufacturers excise tax .on
rods, creels, etc.) shall be due and payable—

“(1) in the case of articles sold during the quarter

ending December 31, on March 31,

“(2)} in the case of articles sold during the quarter

ending March 31, on June 30,

*(3) in the case of articles sold during the quarter
ending June 30, on September 24, and

*“(4) in the case of articles sold during the quarter
ending September 30, at such time as the Secretary
may by regulations prescribe.”’

(b) EFFECTIVE DATE.—The amendment made by sub-

section (a} shall apply to articles sold on or after the first day
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of the first calendar quarter beginning after the date of the

enactment of this Act.
SEC. 8. TRANSFER OF DOMESTIC WINE TO CUSTOMS BONDED
WAREHOUSE FOR CERTAIN PURPOSES.

(a) TRANSFER TO CusTOMS BONDED WAREHOUSE.—
Paragraph (4) of section 5362(c) (relating to withdrawals of
wine free of tax or without payment of tax) is amended to
+2ad as follows:

“(4) without payment of tax for transfer to any
customs bonded warehouse;”’.

(b) WiTHDRAWAL FroM CusToMs BONDED WARE-
HOUSES FOR USE OF FOREIGN EMBASSIES, LEGATIONS,
Erc.—Section 5362 is amended by adding at the end thereof
the following new subsection:

“(e) WiTHDRAWAL FrOM CusTOMS BONDED WARE-
HOUSES FOR USE OF FOREIGN EMBASSIES, LEGATIONS,
Etc.—

“(1) IN GENERAL.—Notwithstanding any other
provision of law, wine entered into customs bonded
warehouses under subsection (c)(4) may, under such
regulations as the Secretary may prescribe, be with-
drawn from such warehouses for consumption in the
United States by and for the official or family use of
such foreign governments, organizations, and individ-

uals who are entitled to withdraw imported wines from
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such warehouses free of tax. Wines transferred to cus-
toms bonded warehouses under subsection (c)(4) shall
be entered, stored, and accounted for in such ware-
houses under such regulations and bonds as the Secre-
tary may prescribe, and may be withdrawn therefrom
by such governments, organizations, and individuals
free of tax under the same conditions and procedures
as imported wines,

“(2) WITHDRAWAL FOR DOMESTIC USE.— Wine
entered into customs bonded warehouses under subsec-
tion (c)(4) for purposes of removal under paragraph (1)
may be withdrawn therefrom for domestic use. Wines
so withdrawn shall be treated as American goods ex-
ported and returned.

“(3) SALE OR UNAUTHORIZED USE PROHIBIT-
ED.—Wine withdrawn from customs bonded ware-
houses or otherwise brought into the United States
free of tax for the official or family use of foreign gov-
ernments, organizations, or individuals authorized to
obtain wine free of tax shall not be sold and shall not
be disposed of or possessed for any use other than an
authorized use. The provisions of paragraphs (1)(B) and
(3) of section 5043(a) are hereby extended and made

applicable to any person selling, disposing of, or pos-
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sessing any wine~ in violation of the preceding sentence,

and to the wine involved in any such violation.”

(c) EFFECTIVE DATE.—The amendments made by this
section shall take effect on the first day of the first calendar
month which begins more than 90 days after the date of the
enactment of this Aet.

SEC. 9. EXCISE TAX REFUNDS IN CASE OF CERTAIN USES OF
TREAD RUBBER.

(8) REFUNDS FOR CERTAIN Usges.—Subparagraph (G)
of section 6416(b)2) is amended to read as follows:

“(G) in the case of tread rubber in respect of
v-hich tax was paid under section 4071(a)}{(4)—

“(i) used or sold for use otherwise than
in the recapping or retreading of tires of the
type used on highway vehicles (as defined in
section 4072(c)), i

“(ii) destroyed, scrapped, wasted, or
rendered useless in the recapping or retread-
ing process,

“(i11) used in the recapping or retreading
of a tire the sale of which is later adjusted
pursuant to a warranty or guarantee, in
which case the overpayment shall be in pro-
portion to the adjustment in the sales price

of such tire, or
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*(iv) used in the recapping or retreading
of a tire, if such tire is by any person export-
ed, used or sold for use as supplies for ves-
sels or aircraft, sold to a State or local gov-
ernment for the exclusive use of a State or
local government, or sold to & nonprofit edu-

cational organizat_ion for its exclusive use,

unless credit or refund of such tax is allowable

under paragraph (3);”.

(b) UsE IN FURTHER MANUFACTURE, ETC.—

(1) IN GENERAL.—Paragraph (3) of section
6416(b) is amended by inserting after subparagraph (C)
the following new subparagraph:

“(D) in the case of tread rubber in respect of
which tax was paid under section 4071(a)(4) used
in the recapping or retreading of a tire, such tire
is sold by the subsequent manufacturer or produc-
er on or in connection with, or with the sale of,
any other article manufactured or produced by
him and such” other article is by any person ex-
ported, sold to a State or local government for the
exclusive use of a State or local government, sold
to a nonprofit educational organization for its ex-

clusive use, or uscd or sold for use as supplies for
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vessels or aircraft, unless eredit or refund of such
tax is allowable under subparagraph (C);".
(2) TECHNICAL AMENDMENTS.—

(A) Subparagraph (E) of section 6416(b)2) is
amended by inserting after “paragraph (3)” the
following: “(or in the case of the tread rubber on
a recapped or retreaded tire, resold for use as
provided in subparagraph (D) of paragraph (3)),”.

(B) Subparagraph (C) of section 6416(a)(1) is
amended by striking out “(b)(3)(C)"” and inserting
in lieu thereof “(b)(3) (C) or (D)".

(C) Subparagraph (A) of section 6416(b)(3) is
amended by inserting “(D),” after *“(C),”".

(D) Subparagraph (A) of section 6416(b)(4) is
amended by striking out “section 4071” and in-
serting in lieu thereof “section 4071 or a re-
capped or retreaded tire in respect of which tax
under section 4071(a)(4) was paid on the tread

rubber used in the recapping or retreading”’.

(c) STATUTE OF LiMITATIONS.—Section 6511 is

21 amended by redesignating subsection (h) as subsection (i) and

22 by inserting after subsection (g) the following new subsection:

23

“(h) SPECIAL RULE FOR CERTAIN TREAD RuBBEeR

24 Tax CrepITs OR REFUNDS.—The period for allowing a

25 credit or making a refund of any overpayment of tax arising
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1 by reason of subparagraph (G)(iii) of section 6416(bX2) with

2 respect to any adjustment of sales price of a tire pursuant to

3 a warranty or guarantee shall not expire if claim therefor is

4 filed before the date which is 1 year after the day on which

5 such adjustment is made.”

] (d) ImporTED RECAPPED OR RETREADED UNITED

7 Startes TiREs.—Section 4071 is amended by adding at the

8 end thereof the following new subsection:

9 “(f) ImPORTED RECAPPED OR RETREADED UNITED
10 States TIRES.—
11 “(1) IN GENERAL.—For purposes of subsection
12 (8)(4), in the case of a tire which has been exported
13 from the United States, recapped or retreaded (other
14 than from bead to bead) outside the United States, and
15 imported into the United States—
16 “(A) the person importing such tire shall be
17 treated as importing the tread rubber used in such
18 recapping or retreading (determined as of the
19 completion of the recapping or retreading), and
20 “(B) the sale of such tire by the importer
21 thereof shall be treated as the sale of such tread
22 rubber,
23 “(2) EXCEPTION FOR CERTAIN TAXABLE
24 S8ALES.—Paragraph (1) shall not apply with respect to
25 the sale of any tire if such tire is sold on or in connec-

59-837 0 - 80 - &
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tion with the sale of an article on which tax is imposed

under section 4061.”

(e) EFFECTIVE DATE.—The amendments made by this
section shall take effect on the first day of the first calendar
month which begins more than 10 days after the date of the
enactment of this Act.

SEC. 10. APPLICATION OF SECTION 1034 IN CASE OF CERTAIN
MEMBERS OF ARMED FORCES.

(a) GENERAL RULE.—Subsection (h) of section 1034
(relating to sale or exchange of residence by members of
Armed Forces) is amended to read as follows:

‘“‘(h) MEMBERS OF ARMED FORCES.—

“(1) IN GENERAL.—The running of any period of

time specified in subsection (a) or (c) (other than the 18

months referred to in subsection (c){4)) shall be sus-

pended during any time that the taxpayer (or his
spouse if the old residence and the new residence are
each used by the taxpayer and his spouse as their prin-
cipal residence) serves on extended active duty with
the Armed Forces of the United States after the date
of the sale of the old residence, except that any such
period of time as so suspended shall not extend beyond
the date 4 years after the date of the sale of the old

residence.
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“(2) MEMBERS STATIONED OUTSIDE THE

UNITED STATES, ETC.—

‘“(A) FURTHER EXTENSION OF PERIOD.—In
the case of any taxpayer who, during any period
of time the running of which is suspended by
paragraph (1)—

“() is stationed outside of the United

States, or

“(i)) is required to reside in Govern-

ment-owned quarters,

any such period of time as so suspended shall not
expire before the later of the date provided for in
paragraph (1) or the date 1 year after the date on
which the taxpayer is no longer stationed outside
of the United States or is no longer required to
reside in such quarters, as the case may be.

“(B) REQUIREMENT OF NOTICE.—No exten-
sion shall be granted with respect to any resi-
dence by reason of subparagraph (A) for any
period unless the taxpayer has filed notice (in
such form and at such time as may be prescribed
by regulations) claiming the benefits of subpara-
graph (A) for such period. The notice described in

the preceding sentence, with respect to any resi-
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dence, shall not be required to be filed more than

once & year. (

“(3) EXTENDED ACTIVE DUTY DEFINED.—For
purposes of this subsection, the term ‘extended active
duty’ means any period of active duty pursuant to a
call or order to such duty for a period in excess of 90
days or for an indefinite period.”

() ErrecTIVE DATE.—The amendment made by sub-
section (a) shall apply to sales of old residences (within the
meaning of section 1034 of the Internal Revenue Code of
1954) after December 31, 1979.

SEC. 11. EXEMﬁ STATUS OF AUXILIARIES OF CERTAIN FRA-
TERNAL BENEFICIARY SOCIETIES.

() GENERAL RULE.—Subsection (i) of section 501 is
amended by adding at the end thereof the following new sen-
tence: ‘“The preceding sentence to the extent it relates to
discrimination on the basis of religion shall not apply to an
auxiliary of a fraternal beneficiary society if such society (1)
is described in subsection (c)(8) and exempt from tax under
subsection (a), and (2) limits its membership to the members
of a particular religion.”

(b) EFFE.CTIVE DATE.—The amendment made by sub-
section (a) shall apply to taxable years beginning after Octo-
ber 20, 1976.
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SEC. 12. EXTENSION OF CERTAIN TEMPORARY TAX PROVI-

SIONS.

(a) GOVERNMENT HEALTH PROVISION SCHOLARSHIP
ProGRAMS.—Subsection (¢) of section 4 of Public Law
93-483, as amended, is amended—

(1) by striking out ‘“1980” and inserting in lieu
thereof “1981", and
(2) by striking out ‘“1984” and inserting in lieu

thereof “1985”.

(b) NatioNAL RESEARCH SERVICE AwARDS.—Para-
graph (2) of section 161(b) of the Revenue Act of 1978 (relat-
iﬁg to national research service awards) is amended by strik-
ing out “1979” and inserting in licu thereof “‘1980”.

(c) DEDUCTION FOR ELIMINATING ARCHITECTURAL
AND TRANSPORTATION BARRIERS TO THE HANDI-
CAPPED.—Subsection (c) of section 2122 of the Tax Reform
Act of 1976 (relating to effective date for allowance of deduc-
tion for eliminating architectural and transportation barriers
to the handicapped) is amended by striking out “January 1,
1980” and inserting in lieu thereof “‘January 1, 1983".

(d) CoNTROVERSIES INVOLVING WHETHER INDIVID-
UALS ARE EMPLOYEES FOR PURPOSES OF THE EMPLOY-
MENT TAXES.—

(1) IN GENERAL.—Subsection (a)‘\\of section 530

- of the Revenue Act of 1978 (relating to'termination of



W O a2 A v e W N e

[T R X R R N T T e T S o S e S i G O iy
W N = O O W a3 D U e W N = O

82

Y20

certain employment tax liability for periods before

1980) is amended—

(A) by striking out “January 1, 1980" in
paragraphs (1)(A) and (3) and inserting in lieu
thereof “January 1, 1981”,

(B) by striking out “1980" in the subsection
heading and inserting in lieu thereof “1981", and

(C) by striking out “‘1979” in the heading for
paragraph (3) and inserting in lieu thereof 1979
and 1980”,

(2) PROHIBITION AGAINST REGULATIONS AND

RULINGS ON EMPLOYMENT STATUS.—Subsection (b)

of section 530 of the Revenue Act of 1978 is amended

by striking out “January 1, 1980” and inserting in lieu

thereof “January 1, 1981”.

(e} ADDITIONAL 2-YEAR DELAY IN APPLICATION OF
THE NET OPERATING Loss RuLEs AppED BY THE Tax
Rerorm AcT OF 1976.—Paragraphs (2) and (3) of section
806(g) of the Tax Reform Act of 1976 (relating to effective
dates for the amendments to sections 382 and 383 of the
Internal Revenue Code of 1954) are amended by striking out
“1980" each place it appears and inserting in lieu thereof
“1982".

Passed the House of Representatives October 30, 1979.

Attest: EDMUND L. HENSHAW, JR.,
Clerk.
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)

AN ACT

amend the Internal Revenue Code of 1954 to waive in
certain cases the residency requirements for deductions or
exclusions of individuals living abroad, to allow the tax-free
rollover of certain distributions from money purchase pen-
sion plans, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. RESIDENCY REQUIREMENTS FOR DEDUCTIONS OR

EXCLUSIONS OF INDIVIDUALS LIVING ABROAD.

(a) GENERAL RULE.—Subsection (j) of section 913 of
the Internal Revenue Code of 1954 (relating to deduction for
certain expenses of living abroad) is amended by adding at
the end thereof the following new paragraph:
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‘“(4) WAIVER OF PERIOD OF STAY IN FOREIGN
COUNTRY.—For purposes of paragraphs (1) and (2) of
subsection (a), an individual who—

“(A) for any period is a bona fide resident of
or is present in a foreign country,
“(B) leaves such foreign country after Au-

gust 31, 1978—

“(i) during any period during which the
Secretary determines, after consultation with
the Secretary of State or his delegate, that
individuals were required to leave such for-
eign country because of war, civil unrest, or
similar adverse conditions in such foreign
country which precluded the normal conduet
of business by such individuals, and

“(ii) before meeting the requirements of
such paragraphs (1) and (2), and
“(C) establishes to the satisfaction of the

Secretary that he could reasonably have been ex-

pected to have met such requirements but for the

conditions referred to in clause (i) of subparagraph

(B),
shall be treated as having met such requirements with

respect to the period described in subparagraph (A)
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during which he was a bona fide resident or was pres-

ent in the foreign country.”

(b) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendment made by sub-
section (a) shall apply to taxable years beginning after
December 31, 1977.

(2) APPLICATION FOR PURPOSES OF BECTION
911.—In the case of an individual who leaves the for-
eign country after August 31, 1978, rules similar to
the rules of section 913(j)(4) of the Internal Revenue
Code of 1954 (as added by subsection (a)) shall apply
for purposes of applying section 911 of such Code for
taxable years beginning in 1977 or 1978,

SEC. 2. ROLLOVER TREATMENT FOR CERTAIN DISTRIBUTIONS
FROM MONEY PURCHASE PENSION PLANS.

(8) GENERAL RULE.—Paragraph (6) of section 402(a)
of the Internal Revenue Code of 1954 (relating to special
rollover rules) is amended by adding at the end thereof the
following new subparagraph:

“(E) SPECIAL RULE WHERE EMPLOYER

MAINTAINS MONEY PURCHASE PENSION PLAN

AND OTHER PENSION PLAN.—

“(i) IN GENERAL.—In the case of any
distribution from a money purchase pension

plan which is maintained by an employer, for
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pﬁrposes of paragraph (5)(D)G)(II), subsection
{e){4)(C) shall be applied by not taking into
account any pension plan maintained by such
employer which is not a money purchase
pension plan. The preceding sentence shall
not apply to any distribution which is a
qualifying rollover distribution without regard
to this subparagraph.

‘(i) TREATMENT OF SUBSEQUENT DIS-
TRIBUTIONS.—If—

“(I) any distribution of the balance

to the credit of an employee from a

money purchase pension plan main-

tained by an employer is treated as a

qualifying rollover distribution by reason

of clause (i), and

“(II) any portion of such distribu-

tion is transferred in a transfer to which

paragraph (5A) applies,
then paragraph (2) of subsection (a), and
paragraphs (1) and (3) of subsection (e), shall
not apply to any distribution (after the tax-
able year in which the distribution described
in subparagraph (A) of paragraph (5) is
made) of the balance to the credit of such
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employee from any other pension plan main-
tained by such employer.”

(b) EFFECTIVE DATES.— _

(1) IN GENERAL.—The amendment made by sub-
section (a) shall apply to payments made in taxable
years beginning after December 31, 1978.

(2) TBRANBITIONAL RULE.—In the case of any
payment made before January 1, 1981, in a taxable
year beginning after December 31, 1978, which is
treated as a qualifying rollover distribution (as defined
in section 402(a}5)}(D)(i} of the Internal Revenue Code
of 1954) by reason of the amendment made by subsec-
tion (a), the applicable period specified in section
402(a)(56)(C) of such Code shall not expire before the
close of December 31, 1980.

SEC. 3. APPLICATION OF TARGETED JOBY CREDIT TO CER-
TAIN YOUTHS.

(a) GENERAL RULE.—Clause (i) of section 51(d)(8)(A)
of the Internal Revenue Code of 1954 (defining youth partici-
pating in a qualified cooperative education program) is
amended by striking out “19” and inserting in lieu thereof
20",

(b) EFFECTIVE DATE.—The amendment niade by sub-
section (a) shall apply to wages paid on or after November
27, 1979, in taxable years ending on or after such date.
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SEC. 4. TREATMENT OF CERTAIN INDEBTEDNESS INCURRED

BEFORE 1965 FOR PURPOSES OF SECTION 514.
(a) GENERAL RULE.—For purposes of applying section
514 of the Internal Revenue Code of 1954 with respect to
any sale of real property during 1976, indebtedness incurred
before .January 1, 1965, by an organization to finance the
construction of a building on such property shall not be
treated as acquisition indebtedness if the parcel of real prop-
erty on which such building was constructed—
(1) was acquired by such organization before Jan-
uary 1, 1952, and
(2) is contiguous to another parcel of real property
which—
(A) was acquired by such organization before
January 1, 1952, and
(B) was used by such organization, on Janu-
ary 1, 1952, and at all times thereafter before the
date of the enactment of this Act, in a manner
which meets the requirements of section
514(b}(1XA) of such Code (relating to property

used in carrying out exempt purpose).
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1 (b) ErFecTivE DATE.—The provisions of subsection (a)
2 shall apply to sales during calendar year 1976.

Passed the House of Representatives December 17,
1979.

Attest: EDMUND L. HENSHAW, JR.,
Clerk.

By BENJAMIN J. GUTHRIE,
Assistant to the Clerk.
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DESCRIPTION OF TAX BILLS
LISTED FOR A HEARING

INTRODUCTION

The bills described in this pamphlet have been scheduled for hear-
ings on February 20 and March 4, 1980, by the Senate Finance Sub-
committee on Taxation and Debt Management Generally. There are
13 Senate bills and three House-passed bills described in the pamphlet.

The first part of the pamphlet is a summary of the bills generally
presented in bill numerical order for Senate bills and then for House-
Eamed bills. This is followed by a more detailed description of the

ills, setting forth present law, the issues involved, an explanation of
the bills, the effective dates, and the estimated revenue effects.
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I. SUMMARY OF BILLS
A. SENATE BILLS
1. S. 464—Senator Inouyé
Extension of Targeted Jobs Tax Credit to Displaced Homemakers

Under present law, an income tax credit is provided for the hiring
of certain categories of individuals. In general, the amount of the
credit is equal to 50 percent of qualified -year wages and 25 per-
cent of qualified second-year wa

The bill would add displaced homemakers to the categories of
targeted groups eligible for the jobs credit.

2. S. 485—-Senators Cannon and Laxalt

Exemption From Excise Tax on Wagers and Qccupational Tax on
Wagering in States Authorizing Wagering

Under present law, a 2-percent excise tax is imposed on the amount
of certain wagers. In addition, an annual $500 occupational tax is im-
posed on & person who is liable for the excise tax or who receives wag-
ers subject to the tax, These taxes do not apply with respect to pan-
mutuel wagering, a wager placed in a coin-operated device, or a
wager in a State-conducted lottery.

%:der the bill, the 2-percent tax would not apply to any wager
authorized under State law and the annual $500 occupational tax
would not apply to a person authorized by State or local law to en-
E:Fe in the business of accepting wagers or to receive wagers on. be-

f of another person.

3. S. 650—Senator Moynihan

Treatment of Certain Employees’ Trusts Organized To Invest in
Real Estate

Generally, under present law, if an otherwise tax-exempt trust
forming part of a qualified Fension, profit sharing, or stock bonus
plan (“qualified retirement plan”) invests in debt-financed property
all or & portion of the income derived from such property 1s treated
as unrelated to the exempt functions of the trust and therefore is
subject to an income tax on unrelated business taxable income.

e bill would prescribe qualification rules for a group real estate
employee benefit trust in which at least ten or more qualified retire-
ment plans maintained by ten or more employers participate. Subject
to certain investment and other conditions, a group real estate em-
ployee benefit trust would be a tax qualified trust established to in-
vest in real estate in the United States or Puerto Rico. Unlike other
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trusts forming part of qualified retirement plans, a group real estate
employee benefit trust would not be subject to the tax on unrelated
debt-financed income.

4. S. 1194—Senator Heflin
Unemployment Tax Status of Certain Fishing Boat Services

Under present law, certain crew members of fishing boats are
treated as self-employed individuals rather than as employees for
purposes of the Federal Insurance Contributions Act (FICA) and
income tax withholding. However, services which are not subject to
FICA taxes are not exempt for purposes of the Federal Unemqloy-
ment Tax Act (FUTA) if the services are related to catching halibut
or salmon fur commercial purposes or if the services are performed
on a vessel of more than ten net tons.

The bill would exclude from coverage, for purposes of FUTA, those
services of fishing boat crew members which currently are excluded
for purposes of FfCA and income tax withholding.

5. S. 1831—Senator Talmadge
Net Operating Loss Deductiox';‘ of Former Real Estate Investment

The bill would permit trusts which were former real estate invest-
ment trusts (REITs) an additional year to carryover operating losses
for each year a can:i:back was not allowed because it was a REIT in
the carrygack year. The maximum carryover period would be 8 years.

6. 8. 1859—Senators Percy and Dole

and
S. 2201~-Senator Bellmon
Special Estate Tax Valuation of Farm Real Property

Under present law, certain farm real estate may be included in a
decedent’s gross estate for estate tax purposes at its current use value
rather than its highest and best use value. In general, the current use
valuation may be determined under a “multiple factor” approval or
by a capitalization of income formula that is primarily on cash
rentals for comparable farm land.

The bill, S. 1859, would Erovide that if there is no comparable land
from which to determine the average gross cash rental, then the aver-
age net share rentel could be substituted for the average ﬁross cash
rental in applying the formula method of valuation. The bill, S. 2201,
contains substantially identical provisions.

7. S. 1900 and S. 1901—Senator Heflin
Amount of Casualty Loss Deduction for Timber and Fruit or
Nut Trees -

Under present law, the deduction for a casualty loss is limited to
the amount of the taxpayer’s adjusted basis in the damaged property.
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The bill, S. 1900, would provide that, in the case of fruit and nut
trees, the loss limitation would be the greater of the taxpayer’s ad-
justed basis in the damaged property or its fair market value before
the casualty occurred. The bill, S. 1801, would provide similar treat-
ment for casualty losses of timber. Under the bills, a sgecml loss carry-
back rule of 10 taxable years and carryover period of 4 taxable years
would apply respectively to casualty losses to fruit and nut trees and
to timber.

8. S. 2089—Senators Roth, Helms, and Talmadge

Waliver of Period of Limitations for Claiming Refunds for Single
Purpose Agricultural Structures

Under the bill, a claim for refund filed within one {year of enact-
ment would be allowable notwithstanding expiration of the period of
limitations for refunds with respect to single purpose agricultural
structures qualifying for the investment tax credit under the Revenue

Act of 1978.
9. S. 2167—Senator Stone

Taxation of Certain Homeowners Associations at the Corporate
Graduated Rates

Under present law, a qualified homeowners association is not taxed
on its exempt function income. Other income, less certain deductions,
is taxed at the higzhest corporate rate of 46 percent. The bill would
permit this income to be taxed at the corporate graduated rates.

10. S. 2180—Senator Byrd (of Virginia)

Replacement Period for Nonrecognition of Gain on Sale of
Residence :

In general, gain on the sale of a taxpayer’s principal residence will
not be recognized for income tax purposes if a replacement residence
is purchased or constructed and certain requirements are met within
specified time periods.

The bill would, under limited circumstances, require the Secretary
of the Treasury to extend to five years the present two-year period
durin% which a taxpayer must occupy and use as a principal residence
a newly constructed replacement residence. The Eill is intended to
benefit Mrs. Jane M. Cathcart of Virginia. )

11. S. 2275—Senator Gravel

Technical Amendments to the Provisions Relating to General
Stock Ownership Corporations

Under present law, a State is authorized to establish a general stock
ownership corporation (GSOC) for the benefit of all its citizens. It is
anticipated that theé GSOC will be permitted to borrow money to
invest in business enterprises. The cash flow from the operation of
the business would be used to service and repay the loan, and the

59-837 0 - 80 - 7
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remaining cash would be distributed to the GSOC sharsholders (i.e.,
all the citizens of the State). A corporation must meet certain statutory
tests in order to be treated as a GSOC. Generally, a GSOC is exempt
from Federal income taxation. Instead, the shareholders of the GSOC
would report their proportionate part of the GSOC’s taxable income
on their Federal individual income tax returns, |

’Iéhseg(i:ll would make several technical changes‘in the tax law relating
to 8.
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B. HOUSE-PASSED BILLS
1. H.R. 4746

Section 1. Simplification of private foundation return and
reporting requirements

This section combines information reporting requirements for J)ri-
vate foundations so that only one return would have to be filed to
furnish information now required on two separate returns. It also
provides that nonexempt wholly charitable trusts would be required
to report the same information and be subject to the same disclosure
requirements as exempt charitable organizations. Finally, it provides
that disclosure of the name and address of an indigent or needy person
receiving a grant of less than $1,000 in any year need not be made.

Section 2. Treatment of payment or reimbursement by private
fgu;:f,tions for expenses of foreign travel by government
officials :

Present law, in effect, prohibits any “self-dealing” between private
foundations and “disqualified persons.” Under these rules, any pay-
ment or reimbursement by a private foundation of expenses of

vernment officials generally is classified as an act of self-dealing.

owever, a limited exception in existing law permits a private foun-
dation to pay or reimburse certain expenses of government officials
for travel solely within the United States. -

This section of the bill broadens this existing exception to permit
a private foundation (other than a foundation supported by any one
business enterprise, trade association, or labor organization) to pay
or reimburse government officials for certain expenses of foreign travel
under similar of limitations as apply under current law in the
case of expenses for domestic travel.

Section 3. Alternative minimum tax on charitable lead trusts
created by corporations

Under l1})x'eeent, law, the alternative minimum tax may be imposed on
a charitable lead trust set up by a corporation because the deduction
for income Psid to charity is trea.teci as an adjusted itemized de-
duction preference. However, if the corporation had made a con-
tribution‘to*"churit%edirectly instead of through a charitable lead
trust, there would be no alternative minimum tax because corpora-
tions are not subject to this tax.

This section of the bill provides that the charitable deduction
of a charitable lead trust will not be considered in determining the ad-
justed itemized deduction preference for purposes of the alternative
minimum tax if the grantor of the trust and the owner of all rever-
sionary interests in the trust is a corporation.
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Section 4. Extension of withholding to payments of sick pay made
by third parties

Under present law, no tax is specifically required to be withheld
upon payments of sick pay made to an employee by a person who is
not the employer for whom the employee performs services. For exam-
ple, no tax is withheld from payments of sick pay made on behalf of an
employer by an insurance company under an accident or health policﬁ'.

n general, this section of the bill provides for voluntary with-
holding from payments of sick pay made by a third party. In addi-
tion, it contains a special provision relating to sick pay paid pursuant
to certain collective-bargaining agreements and contains various
reporting requirements.

Section 5. Treatment of certain repayments of supplemental un-
employment compensation benefi.s

Under present law, if a worker who has been laid off is required to
pay back supplemental unemployment compensation benefits because
of the subsequent receipt of trade readjustment assistance, the worker
may be entitled to tax relief in the year of repayment under a special
tax computation for cases where the taxpayer restores a substantial
amount geld under a claim of right (Code sec. 1341), However, if the
amount of supslementsl unemployment compensation benefits re-
quired to be paid back by the worker is $3,000 or less, the worker may
not be eligible for any tax relief for the repayment of previously taxed
amounts unless itemized deductions are claimed. ~

This section of the bill would allow a deduction from gross income
for the repayment of supplemental unemployment compensation bene-
fits if the repayment is required because of the receipt of trade
readjustment allowances.

Section 6. Disclosure of tax returns to State audit agencies

Present law authorizes the disclosure of returns and return in-
formation to State agencies, which are charged under the laws of the
State with responsibility for the administration of State tax laws,
for the purpose of, and only to the extent necessary in, the adminis-
tration of such laws, .

This section of the bill would permit State taxing authorities to
disclose Federal tax return information in their possession to State
auditing agencies for the purpose of auditing the activities of the
State taxing authority.

Section 7. Investment tax credit for certain property used in
maritime gatellite communications

Under present law, the investment credit is not generally available
for property used outside the United States or for property used by
an international organization. Under the Revenue Act of 1971, these
limitations were made inapplicable to intevests of United States per-
sons in communications satellites used by the International Telecom-
munications Satellite Organization (INTELSAT). This permitted
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the Communications Satellite Corporation (COMSAT), the govern-
mentally designated United States participant in INTELSAT, to
obtain the credit on its share of qualifying investments made by the
INTELSAT joint venture.

This section of the bill would similarly make the credit available for
interests of United States persons in communications satellites used
by the International Maritime Satellite Organization (INMARSAT),
an international organization established to develop and operate a
global maritime satellite telecommunications system.

Section 8. Rate of interest on United States retirement bonds

Under present law, the interest rate on an individual retirement bond
issued by the Treasury Department or a retirement plan bond issued
by the Treasury Department remains the same from the date of is-
suance until the bond is redeemed (generally when the owner retires,
becomes disabled, or dies).

This section of the bill would authorize the Treasury Department to
make upward adjustments in the interest rate on outstanding retire-
ment bonds, so that such a bond would earn interest at a rate con-
sistent with the yield for new issues of such bonds.
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2. H.R. 5505

Section 7. Change of time for paying excise tax on fishing
equipment ?

Present law imposes a 10-percent excise tax upon the sale of fishing
rods, creels, reels, and artificial lures, baits, and flies by the manufac-
turer, producer or importer thereof. This tax generally is payable
relatively soon after such fishing equipment is sold‘?e

This section provides that the excise tax on fishing equipment sold
during quarters ending on December 31, March 31, ande}une 30 would
be payable, respectively, on March 31, June 30, and September 24.
For the quarter ending September 30, the tax will be due by the date
specified by Treasury regulations.

Section 8. Excise tax treatment of domestic wines for certain uses

This section eliminates a distinction between the excise tax treat-
ment of domestic and imported wines so that domestic wines, like im-
rorted wines, may be transferred to customs bonded warehouses with-
out payment of tax. In addition, the provision will allow tax-free sales
of wines from customs bonded warehouses to foreign embassies, in-
ternational organizations and related individuals for authorized pur-
poses, as is allowed distilled spirits under present law. These provisions
will become effective for the first calendar month which begins more
than 90 days after enactment.

Section 9. Refunds of tread rubber excise tax

Under present law, a 5-cents-per-pound manufacturers excise tax
is imposed on tread rubber used for recapping or retreading tires of
the type used on highway vehicles. No credit or refund of the tread
rubber tax is available if the tax-paid tread rubber is wasted in the
recapping process, contained in a recapped tire the price of which is
adjusted under a warranty, or sold in conjunction with certain other-
wise tax-exempt sales. In some situations, the tread rubber tax can be
avoided by exporting a tire to be recapped outside the United States
and then importing the retreaded tire.

This section provides for a refund or credit of the manufacturers
excise tax on tread rubber where the rubber is (1) wasted in the re-

! Provisions In the House-passed bill relating to the simplification of certain
procedure rules (secs. 2-8 of the bill) and extensions of expiring tax provisions
(gco. 12 of the bill) were enacted as part of Public Law 96-167 (H.R. 5224) in
1

* This provision has been reported by the Senate Finance Committee in H.R.
1212 (8. Rept. No. 96-582, sec, 403).
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capping process, (2) contained in a recapped tire the price of which is
adjusted under a warranty, or (3) sold in conjunction with certain
otherwise tax-exempt sales.

The provision also imposes the tread rubber excise tax on the tread
rubber in tires which are exported for recapping and subsequently im-
ported into the United States.

Section 10. Nonrecognition of gain on sale of residence for certain
members of the Armed Forces

Under present law, a member of the Armed Forces serving on ex-
tended active duty generally is not required to recognize gain on the
salo of a principal residence if he or she purchases and uses & new prin-

_cipal residence within four years after the date of the sale of the old
residence. .

This section extends the replacement period for members of the
Armed Forces who are stationed outside of the United States or who
are required to reside in Government-owned quarters to the later of :
(1) four years after the date of the sale of the old residence, or (2)
one year after the date on which the member no longer is stationed out-
side of the United States or required to reside in Government-owned
quarters.

Section 11. Exempt status of auxiliaries of certain fraternal
beneficiary societies

In order to qualify for tax-exempt status under Code section 501
(¢) (7) after October 20, 1976, a social club cannot have any provision
providing for discrimination against any person on the basis of race,
color, or religion in the club’s charter, bylaws, other governing instru-
ment, or any written policy statement.

This section allows social clubs which are affiliated with fraternal
beneficiary societies exempt under Code section 501(c) (8), such as
those operated by the Knights of Columbus, to retain their exemption
even though membership 1n the clubs is limited to members of a par-
ticular religion.



100

3. H.R. 59738

Section 1. Waiver of time limits in foreign residence or presence
requirements for Americans working abroad?®

This section would permit the waiver of the minimum time limits
in the foreign residence or presence eligibility requirements for Ameri-
cans working abroad to obtain the benefits of the deduction for excess
foreign living costs or the exclusion for foreign earned income, The
waiver generally would be available to Americans working abroad who
could reasonably have been expected to meet those eligibility require-
ments, but who left the foreign country under conditions of war, civil
unrest, or similar conditions which precluded the normal conduct of
business.

B Section 2. Special rule for certain distributions from money
purchase pension plans?

Under present law, if an employer maintains a tax-qualified defined
benefit pension plan and a tax-qualified money purchase pension plan,
and if an employee is covered by both nlans, a total distribution of the
balance of the employee’s interest in tl.» money purchase plan to the
employee (or the employee’s spouse on account of the employee’s death)
i8 not eligible to be rolled over tax free to an individual retirement ac-
count or to another qualified plan unless a total distribution is also
made from the defined benefit plan in the same taxable year. This sec-
tion would allow an employee (or deceased employee’s L%pouse) to
make a tax-free rollover of a total distribution from a qualified money
&mhase plan where the employee is also covered by a qualified defined

nefit plan maintained by the same employer even though a total
dligtribution is not made from the defined benefit plan in the same tax-
able year.

Section 3. Definition of youth participating in & qualified coop-
era(t]i.:g education program for purposes of the targeted jo
credi

Under present law, the targeted jobs credit may be claimed for the
hiring of youths who actively participate in qualified cooperative edu-
cation programs, who have attained the ajre of 16 but who havenot

! In principle, this provision was approved by the Senate Finance Committee on
December 6, 1979. The Subcommittee on Taxatiori and Debt Management Gen-
e;gtgy held a hearing on 8. 873, which contains similar provisions, on November 7,
1979.

? As reported by the Senate Finance Committee, H.R. 1212 contains an {den-
tical provision (8. Rept. No. 96-532, nec. 405).

' As reported by the Senate Finance Committee, H.R. 2797, the Technical Cor-
x('ec)ﬂ%n)s( ;ct) of 1979, contains an identical provision (8. Rept. No. 98498, sec. 108

a)( )).
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attained the age of 19, and who have not graduated from high school
or vocational achool. This section would extend the availability of the
tazgeted jobs credit to wages paid on or after November 27, 1979, to
such youths who have not attained the age of 20.

Section 4. Special rule relating to debt-financed income of exempt
organizations

Generally, under present law, passive investment income and gains
from the sale of investments realized by an exempt organization are
not subject to tax as unrelated business income. However, income and
gains realized by an exempt organization from “debt-financed prop-
erty” not used for its exempt function are subject to tax in the pro-
portion in which the property is financed by acquisition indebtedness.

This section would provide a limited exception to the debt-financed
income rules. This exception would allow certain sales of real prop-
erty in 1976 to be made free of the unrelated business income tax if
the property had been acquired prior to 1952 and the indebtedness was
incu before 1965. The intended beneficiary of the provision is the
Tillamook County YMCA of Tillamook, Oregon,
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II. DESCRIPTION OF BILLS
A. SENATE BILLS

1. S. 464—Senator Inouye

Extension of Targeted Jobs Tax Credit to Displaced Homemakers

Present law

In feneral, present law provides an income tax credit for the hiring
of individuals who are members of one of seven targeted groups (Code
sec. 51). Specifically, the credit is available for the hiring oﬁs (1) re-
cipients of Supplemental Security Income, (2) handicapped individ-
uals undergoing vocational rehabilitation, (8) individuals of ages 18
throvh 24 who are members of economically disadvantaged families
(4) Vietnam-era veterans under the age of 35 who are members o
economically disadvantaged families, (5) recipients of general assist-
ance for 30 or more days, %6 individuals of ages 16 through 18! who
are participants in a qualified cooperative education program, and

7) convicts who are members of economically disadvantaged fam-
ilies (if they are hired within 5 years after the date of release from
prison or date of conviction).

The amount of targeted jobs credit which may be claimed with re-
spect to any individual is equal to 50 percent of the first $6,000 of
qualifying trade or business wages for the first year of employment
and 25 percent of such wages for the second year of employment.

Issue

The issue is whether the targeted jobs tax credit should be made
available with respect to the hiring of displaced homemakers.

Explanation of the bill

The bill would add displaced homemakers to the categories of tar-
geted fmgs eligible for the credit. :

Under the bill, a “displaced homemaker” would be defined by refer-
ence to the Comprehensive Emplo?vment and Training Act of 1978
(20 USC 802). Under that Act, a “displaced homemaker” is an indi-
vidual who has not worked in the labor force for a substantial number
of years but has, during those years, worked in the home providing un-
paid services for family members; has been dependent on public as-
sistance or on the income of another family member but is no longer
supported by that income (or is receiving public assistance on account

! Under a House-passed bill, H.R. 5978, the credit would be extended to 19-year
olds participating in qualified cooperative education programs. As reported by
the Senate Finance Committee, the Technical Corrections Act of 1979 (sécs.
108(a) (8) (F') and (b) of H.R. 2797) contains an identical provision,
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of dependent children in the home) ; and is unemployed or underem-
ployed and is experiencing difficulty in obtaining or upgrading
employment.?

Effective date

The bill would apply with respect to amounts paid or incurred after
December 31,1978, 1n taxable years ending after such date.

Revenue effect -

It is estimated that this bill would reduce budget receipts by $350
{nxllxon in fiscal year 1980, $389 million in fiscal year 1981, $266 million
in fiscal year 1982, $39 million in fiscal year 1983, and less than $5 mil-
lion in fiscal year 1984.

' In general, an underemployed person is a person who 18 working part-time
but seeking full-time work; or & person who is working full time but whose
current annualized wage rate ig not in excess of the higher of the poverty level
or 70 percent of the lower living standard income level. An unemployed person
Is a person who is without a job for a period of at least 7 consecutive days; a
person who I8 a client of a sheltered workshop or {nstitutionalized in a hospital,
prison, or similar institution; a person who 18 18 years of age or older and whose
family receives public assistance or whose family would be eligible to receive
public assistance but for the fact that both parents are in the home; or & person
who i8 a veteran who has not obtained permanent unsubsidized employment since
being released from active duty. (See 20 CFR sec. 675.4).
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2. S. 485—Senators Cannon and Laialt

Exemption from Excise Tax on Wagers and Occupational Tax
on Wagering in States Authorizing Wagering

Present law

Under present law, a 2-percent excise tax is imposed on the amount
of certain wagers. For this purpose, a wager means (1) a wager placed
with a fpex'son who is in the business of accepting wagers on the out-
come of & sports event or contest, (2) a wager with respect to a sportin
event or contest placed in a wagering pool conducted for rog(t), an§
(3) a wager placed in & lottery conducted for profit (including the
numbers game, policy, and similar types of wagering). However, this
excise tax is not imposed on (1) wagers placed with a parimutuel li-
censed under State law, (2) wagers placed in coin-operated gaming
devices (e.g., slot machines) and (3) State-conducted wagering (e.g.,
sweepstakes and lotteries). Under present law, the 2-percent excise tax
is imposed on so-called off-track betting authorized by State law.

Every person engaged in the business of accepting wagers is liable
for the tax with respect to wagers on which the tax 18 imposed.

Under present law, a special occupational tax of $500 per year is
imposed on each person who is liable for the 2-percent excise tax on
wagers and on eacg person who is engaged in receiving wagers for such
person.

Issues
The issues are whether the 2-percent excise tax should be imposed
on wagers which are authorized by State law and whether a person
authorized under State or local law to receive wagers should be subject
to the occupational tax on wagering.

Explanation of the bill :
Under the bill, the 2-percent excise tax on certain wagers would not
apply to wagers authorized by State law. Also under the bill, the occu-
ational tax would not apply to a person authorized by State or local
aw to engage in the business of accepting wagers. The exemption from
the occupational tax would apply only with respect to the wagering
business authorized under State or local law.

Effective date
’%’he bill would apply to taxable periods beginning after June 30,
1979,
Revenue effect

It is estimated that this bill would reduce budget receipts by $12 mil-
lion in fiscal year 1980, $13 million in fiscal year 1981, $14 million in fis-
cal year 1982, and $15 million per year in fiscal years 1983 and 1984.
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3. S. 650—~Senator Moynihan

Treaiment of Certain Employees’ Trusts Organized to Invest in

Real Estate
Present law

Under present law, a trust maintained pursuant to & qualified
pension, profit sharing, or stock bonus plan (“qualified retirement
lan") is generally not subject to tax on the income or gain derived
rom the investment of its assets. However, such a trust, with certain
exceptions, is subject to the tax on unrelated business taxable income
where the trust has income from unrelated debt-financed property.’
Debt-financed property is any property (e.g., real estate, personsal
property, and corporate stocks) held to produce income and as to
which there is an acquisition indebtedness (e.g., debt incurred by the
trust in acquiring or improving the property) at any time during the
taxable year of the trust or during the prior 12 months if the property
is disposed of during the year. Income from debt-financed property 1is
subject to tax generally in proportion to the ratio of the acquisition
indebtedness on the property over the adjusted basis of the property.

Issue

The issue is whether qualified retirement plans should be able to
jointly participate in a group resl estate employee benefit trust and
not be subject to the tax on unrelated debt-financed income.

Explanation of the bill

The bill would extend tax-exempt treatment to a group real estate
employee benefit trust. In genersl, a qualified trust would be ome
established by ten or more qualified retirement plans maintained by
ten or more emplayers to invest primarily in real estate located in the
United States or Puerto Rico.

The qualified status of a participating trust would not be affected
by participation in the group real estate employee trust if the adjusted
cost of its interest in a group real estate employee benefit trust was
less than 25 percent of the aggregate adjusted cost of its assets at the
end of each quarter of its plan year.

If a trust qualified as & group real estate employee benefit ¢ it
generally would be exempt from tax like a trust under a qualified
retirement plan. However, unlike & trust under a qualified retirement
plan, a group real estate employee benefit trust would be exempt
under most circumstances from the tax on unrelated debt-financed
income.

1 The unrelated debt-inanced income provisions do not apply with respect to
the investment of retirement plan funds which are either held by an insurance
company in & segregated asset account (Code sec. 801(g)) or & common trust
fund maintained by a bank (Code sec. §84).
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To qualify as a group real estate employee benefit trust, the trust
would have to be established and maintained in the United States
and at all times during its taxable year would have to meet the follow-
ing i:ﬁuirements: (1) the aggregate adjusted cost of the real property
located in the United States and Puerto Rico held by a trust would
have to exceed $10 million; (2} at least 75 percent of the adjusted
cost of the trust’s property would have to be real property located in
the United States or Puerto Rico, cash or Government securities; (38)
no qualified retirement plan participating in the trust could have
more than a 50 percent interest in the trust; (4) the trust would not
be Eermitbed to lease real property to a person from whom it acquired
such property; (5) the trust could not own land used in farming; and
(6) all of the real property owned by a trust would have to be
managed by an investment manager.

In addition, the instrument governing a real estate employee benefit
trust would have to provide that (1) the assets of the trust could not
be commingled with other property; (2) only qualified retirement
plans could participate in the trust; (3) the portion of the trust which
equitably belongs to a qualified retirement plan would be used for
the exclusive benefit of that plan’s participants and beneficiaries; (4)
the income and corpus of the trust would be allocated according tr a
participating plan’s interest and (5) a participating plan could not
assign its interest in the trust.

Effective date
The provisions of the bill would be effective on January 1,1980.

Revenue effect ‘ .

It is estimated that this bill will reduce budget receii)ts by rela-
tively small amounts during the next few years, probably less than
$f1f0 million annually. Eventually, it could have significant revenue
effect.
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4. S. 11949—Senator Heflin

Unemployment Tax Status of Certain Fishing Boat Services

Present law - :

Under present law (Code sec. 3121 (b) (20) ), services performed by
members of the crew on boats engaged in catching fish or other forms
of aquatic animal life are exempt from the tax imposed by the Federal
Insurance Contributions Act (FICA) if their remuneration is a share
of the boat’s catch (or cash proceeds from the sale of a share of the
catch) and if the crew of such boat normally is made up of fewer than
ten individuals. In the case of an operation involving more than one
boat, the exemption applies if the remuneration is a share of the entire
fleet’s catch or its proceeds, and if the operating crew of each boat in
the fleet normally is made up of fewer than ten individuals.

In addition, the remuneration received by those fishing boat crew
members whose services are exempt for purposes of FICA is not con-
sidered to be “wages” for purposes of income tax withholding (Code
sec. 301(a) (17)) and those individuals are considered to be self-em-
ployed for purposes of the Self-Employment Contributions Act (Code
sec. 1402(c) (2) (I')). However, the employer of such individuals
whose services are exempt for FICA purposes, and whose remurera-
tion is not subject to income tax withholding, is not exempt from tax
under the Federal Unemployment Tax Act (FUTA) if the services
performed are related to catching halibut or salmon for commercial
purposes or if the services are performed on a vessel of more than ten
net tons.

Issue

The issue is whether the services of fishing boat crew members,
which currently are exempt for purposes of FICA, also should be
exempt for purposes of FUTA.

Explanation of the bill

The bill would exempt, for purposes of FUTA, the services of fish-
ing boat crew members which currently are exempt for pu.poses of
FICA. Thus, services by members of the crew on boats engaged in
catching fish or other forms of aquatic animal life would be exempt
for purposes of FUTA if the remuneration for those services is a share
of the boat’s catch or of the proceeds of the catch and if the crew of
such boat normally is made up of fewer than ten individuals. In the
case of an operation involving more than one boat, services would be
exempt for purposes of FUTA if the remuneration for services is a
share of the entire fleet’s catch or its proceeds, and if the operating
" crew of each boat in the fleet normally is mede up of fewer than ten
individuals.
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Effective date
The provisions of the bill would apply to services performed by fish-
ing boat crew members after December 31, 1978.

Revenue effect
It is estimated that this bill would reduce budget receipts by less
than $1 million per year.
Prior Congressional action

An identical bill (H.R. 3080) was the subject of hearings in the
Subcommittee on Taxation and Debt Management Genemlf;73 of the
Senate Finance Committee during the 95th Congress (July 24, 1978).
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5. S. 1831—Senator Talmadge

Net Operating Loss Deduction of Former Real Estate Investment
Trusts -
Present law

Prior to the Tax Reform Act of 1976, real estate investment trusts
(REI1Ts) were not allowed to carryover or carryback net operating
losses. Because of the effect that this rule had during the economic
downturn in the early 1970’s, many trusts terminated their status as
REITs in order that they could carryover net operating losses incurred
by them during those years. In such a case, a trust was allowed to carry-
over its losses for five years. However, unlike other taxpayers, such
trusts could not carryback the net operating loss to years before the loss
year during which they qualified as a REIT.

The Tax Reform Act of 1976 made two changes that affected the
net operating loss carryovers of corporations and REITs, First, it
lengthened the time that corporations could carryover their net oper-
ating loss deductions from five years to seven years. This change was
effective for losses incurred in years ending after December 31, 1975.
Because of this effective date, losses incurred before 19768 by trusts
which had terminated their REIT status were subject to the five-year
carryforward of losses instead of the seven-year carryforward.

The Tax Reform Act of 1976 also changed the treatment of net
operating losses of REITs. Under the 1976 Act, a REIT is permitted
to carryforward a net operating loss for eight years. However, no net
operating loss carrybacks are permitted. This change in rules was
effective for taxable years of a REIT ending after October 4, 1976,
As a result of this effective date, losses incurred before 1976 by REITs
were subject to an eight-year carryforward if they retained their
REIT status during the entire eight-year carryforward period. How-
ever, under the 1976 Act rule, a net operating loss incurred before
1976 could not be cacried over to the 6th, 7th, or 8th carryforward
year unless the corporation was a REIT for all years from the loss
year through the carryover year.

Thus, where a trust which was a REIT has terminated its status
in its three taxable years ending before October 4, 1976 and incurred
losses in those years, less than an eight-year carryover is permitted.
This is so even though the trust would have been given an eight-year
carryforward had it retained its REIT status and even though it would
have been given a combined eight years of carrybacks and carry-
forwards had the trust never become a REIT.

Issue

The issue is whether a trust, which was formerly a REIT, should be
allowed an additional year of carryforward of net operating losses for
each year that the trust was not permitted to carry back its net operat-
ing loss deduction because it qualified as a REIT in the year to which
the loss would be carried back.

59-837 0 - 80 - 8
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Explanation of the bill

The bill would allow a trust which was formerly a REIT an addi-
tional year of carryforward (with a maximum of eight years) of net
operating losses for each year that it is denied a net operating loss
carryback because it was a REIT. This would have the eflect of allow-
ing a former REIT to have a total of eight ca.ni{over years, as com-
pared to all other corporations and qualifying REITS, even though
the trust terminated its status as a REIT with the exception that it
could carryover its pre-1976 net operating losses for only five years.
cach year that the trust was not permitted to carryback its net operat-
ating loss incurred before 1976 can be carried forward to the 6th,
7th, or 8th year only if it qualified as a REIT for all years from the
loss year through the carryover year.

Effective date
The provisions of the bill would be effective for taxable years end-
ing after October 4, 1976.

Revenue effect
This bill is estimated to reduce budget receipts by a negligible
amount through fiscal year 1982, $7 million in fiscal year 1983, and $15
million in fiscal year 1984. This estimate assumes that there is no sig-
nificant increase in acquisitions under which net operating loss carry- -
overs become available to acquiring corporations or continue to
available to corporations purchased by new owners.
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6. S. 1859—Senators Percy and Dole
and :
S. 2201—Senator Bellmon

Special Estate Tax Valuation of Farm Real Property

Present law .

For estate tax purposes, real property must ordinarily be valued
at its highest and best use. If certain requirements are met, however,

resent %aw allows family farms and real property used in a closely

eld business to be included in a decedent’s gross estate at current use
value rather than highest and best use value, provided that the gross
estate may not be reduced more than $500,000 (Code sec. 2032A).

The current use value of qualified farm property may be determined
in two ways, the multiple factor method (sec. 2032A.(e) (8)), and the
formula method (sec. 2032A (e) (7) (A)). The multiple factor method
takes into account factors normally used in the valuation of real
estate, for example, comparable sales, and any other factors that
fairly value the farm property. The formuls method may be used
only if there is comparable land from which the average annual
gross cash rental may be determined.

Under the formula method, the value of qualified farm propert
is determined by (1) subtracting from the average annual gross cash’
rental for comparable land used for far,minE the average annual State
and local real estate taxes for the comparable land, and (2) dividing
that amount by the average arnual effective interest rate for all new
Federal Land Bank loans.?

On July 19, 1978, the Department of the Treasury issued proposed
regulations defining gross cash rental for purposes of the formula
method.? Under the proposed regulations, if no comparable farm prop-
erty had been leased on a cash basis, then the formula method could
be applied by converting crop share rentals in‘o cash rentals. If the
crops were sold for cash in a qualified transaction, the selling price
would be considered the gross cash rental. If no qualified sale occurred,
then the gross cash rental would equal the cash value of the crops on
the ﬁate received on an established public agricultural commodities
market. : .

On September 10, 1979, the Department of the Treasury withdrew
the portion of the regulations relating to gross cash rental proposed in
July and published another proposed regulation defining gross cash
rental.® The new proposed regulation provides that crop share rentals
may not be used under the formula method. Consequently, under that

*EBach average annual computation must be made on the basis of the five most
recent calendar years ending before the decedent’s death.

* 43 Fed Reg. 31,039 (1978).

3 44 Fed. Reg. 52,696 (1979).
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proposed regulation, if no comparable land is rented solely for cash,
the formula method may not be used and the qualified farm property
may be valued only by the multiple factor method.

Issue -

The issue is whether qualified farm property may be valued under
the formula method by using crop share rentals if no comparable land
is leased solely for cash and comparsable land is leased partially or com-
pletely on a crop share basis. _

Explanation of the bills \
S. 1859

The bill, S. 1859, would provide that if there is no comparable land
from which to determine the average annual gross cash rental, then the
average net share rental could be substituted for the average gross cash
rental in a plyin%lthe formula method. The net share rental would be
(1) the value of the produce grown on the leased land received by the
lessor, reduced by (2) the cash operating expenses of growing the
produce that are paid, under the terms of the lease, by the lessor.

S. 2201
The bill, S. 2201, contains provisions which are substantially iden-
tical to those contained in S. 1859, -
Effective date : .
The provisions of S. 1859 and S. 2201 would apply to estates of dece-
dents dying after the date of enactment.
Revenue effect

It is estimated that the bills, S. 1859 and S. 2201, would have no
effect on fiscal year 1980 budget receipts, and would reduce budget re-
ceipts by less than $1 million in fiscal year 1981 and by $25 million per
year in fiscal year 1982 and thereafter.
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7. S. 1900 and S. 1901—Senator Heflin R

Amount of Casualty Loss Deduction for Timber and Fruit or
Nut Trees .
Present law

Under present law, a corporation may deduct the amount of prop-
erty losses sustained during the taxable year which are not insured
or otherwise recoverable Ssec. 165). An individual may deduct the
amount of an unrecoverable loss incurred in a trade or business, in a
transaction entered into for profit, or (subject to a $100 floor per oc-
currence) as & casualty or theft loss (sec. 165(c)).

In the case of partial loss caused by casualty, the amount of the loss
equals the difference between the value of the property immediately
preceding the casualty and its value immediately thereafter (Treas.
Reg. §1.165-7(b)). However, the deduction cannot exceed the prop-
erty’s adjusted basis (sec. 165(b)). If business or income-producin

roperty is completely destroyed, the amount deductible is the adju
1 of the property (Treas. Reg. § 1.165-7(b) ). .

In computing the adjusted basis of property damaged or destroyed
by casualty, the taxpayer’s cost or otlier basis isadjusted for capitalized
expenditures which become part of the basis, and for deductions for
such items as depreciation, amortization, and depletion, which reduce
the taxpag:;’s basis in the property.! In the case of timber property,
adjusted basis includes the cost of purchasing a stand of timber (other
than any part of the cost allocable to land), and also capitalized costs
(such as those for site preparation and planting costs) in connection
with the planting or seeding of trees for timber purposes.* In the case
of fruit and nut trees, special capitalization rules apply with respect
to expenditures incurred in plantin% and developing citrus and almond
groves and, in the case of certain farming syndicates with respect to
expenditures incurred in planting and developing a grove, orchard, or
vineyard in which fruit or nuts are grown (sec. 278). In addition,
several special deduction allowance rules may affect the determination
of adjusted basis of timber and fruit and nut trees, i.e., deductions for
soil and water conservation expend.ures (sec. 175), expenditures by
farmers for fertilizer (sec. 180), and expenditures by farmers for
clearing land (sec. 182).

! Depletion of timber is limited to cost depletion and is claimed at the time the
timber is harvested (Regs. § 1.611-1). In addition, a taxpayer may elect capital
g;luz t)r)eatment for income recognized from the cutting of timber (Code sec.

a)).

? Under H.R. 1212, as reported by the Committee on Finance (8. Rept. 96-582,
96tk Cong., 18t Sess., December 15, 1979), seven-year amortization would be
allowed for reforestation expenditures. If this legislation is enacted, basis would
be a%usted to reflect amortisation deductions allowed or allowable under this
provision.
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Present law also treats casualty logses.as trade or business losses for
purposeés of computing a het operating loss deduction. As’a result, a
net operating loss which is created as a result of a casualty loss may
generally be carried back as a deduction against income for the three
taxable years preceding the taxable year In which the loss occurred
and may be carried over as a deduction against income for the seven
taxable years following the year of the loss. (sec. 172(b) and (d);
Reg. §1.172-3(a) (3) (ili)). In addition, where a casualty loss is at-
tributable to a disaster in an area which is proclaimed by the Presi-
. dent to be a disaster area eligible for federal assistance, the taxpayer
may elect to treat the loss as having occurred in the immediately pre-
ceding taxable year and the loss may be deducted for this earlier year
(Code sec. 165(h)). -

Issues

S. 1900

The issues with respect to S. 1900 are (1) whether a taxpayer suf-
fering an otherwise deductible loss of a fruit or nut tree may deduct
the fair market value of the tree at the time of the loss, even if such
value exceeds the adjusted basis of the tree; and (2) if so, whether
any unused amount of the deduction may be carried back 10 years and
forward four years. 4

8. 1901

The issues with respect to S. 1901 are whether the amount of deduc-
tible casualty loss on timber should be measured by the fair market
value of the timber immediately before the casualty, and whether
special carryback and carryover rules should be provided for casualty
losses from timber., '

Explanation of the bills
8. 1900—Fruit and mut trees

The bill, S. 1900, would provide that a taxpayer suffering a loss in
a trade or business with t to fruit or nut trees which are com-
pletely destroyed and for which a depreciation deduction is allowabla
(determined without regard to the age of the trees or their produc-
tivity over their useful life) may deduct the higher of the property’s
adjusted basis or its fair market value on the date the loss occurs. In
the case of a partial loss, the initial determination of the amount of
loss would be made as under present law by reference to the decline
in value resulting from the casualty. However, under the bill, the
basis limitation on the amount of the deductible loss would be applied
by using the higher of the property’s adjusted basis or its fair market
value on the date the loss occurs.

Also, the bill would provide that in the case of an individual, any
unused fruit or nut tree loss deduction could be carried back 10 years
and, if not offset by income of such prior years, forward for four years.
8.1901—Timber ‘

The bill, S. 1901, would provide that the amount of deductible
loss arising from a casualty loss of timber which is completely
destroyed is the fair market value of the timber immediately before
the casualty. In the case of a partial loss, the initia} determination
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of the amount of 1oss would be made as under present law by reference
to the decline in value resulting from the casualty. However, under
_ the bill, the basis limitation on the amount of the deductible loss would
be applied by using the higher of the property’s adjusted basis or
its fair market value on the date the loss occurs.

In addition, the bill would treat casualty losses from timber as a
separate category of deduction which would be deducted in comput-
ing taxable income after other allowable deductions authorized by the
Internal Revenue Code. To the extent this deduction creates a loss
in the year of the Casualty, the excess deduction would be allowed
to be carried back to the ten preceding taxable years and carried over
to the four taxable years following the year of the casualty.®

Effective date
S. 1900

The provisions of S. 1900 would apply to fruit or nut tree losses
incurred after August 31, 1979.

S. 1901 -
The provisions of S. 1901 would be effective for qualifying timber
losses which areincurred after August 31, 1979,
Revenue effect

The revenue estimates for S. 1900 and S. 1901 are not yet available
but will be furnished at the time of the hearing.

* The effective carryback and carryover periods would be 11 years and 8 years,
respectively, if the loss qualifies as a disaster loss and the taxpayer makes the
election provided under Code section 165(h).
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8. S. 2089—Senators Roth, Helms, and Talmadge

Waiver of Period of Limitations for Claiming Refunds for
Single Purpose Agricultural Structures

Present law

Property eligible for the investment tax credit includes tangible
personal property (such as machinery and equipmentzrwhich is used
1n a trade or business or for the production of income. The investment
credit is also allowed for other tangible property which is used as an
integral part of manufacturing, production, extraction, or in furnish-
ing certain utility services, even though such tangible property may
otﬁerwise be considered real (and not personal) property under local
law. Farming is considered a production activity so that such items as
fences, drain tiles, paved barnyards, and water wells are eligible for
the credit even though these items would be considered real property
under local law.? -

Under existing law, buildings and their structural components gen-
erally are not eligible for the investment credit. Ineligible buildings
have been generally considered to include any structure which encloses
a space within its walls (and usually covered by a roofz which is used
primarily to provide shelter or working space. Examples of buildings
Include factory and office buildings, warehouses, and barns e&Reg*s

1.48-1(e) (1)). While the Internal Revenue Service had ruled that

arns, stables, and poultry houses were buildings and were ineligible
for the credit, certain single purpose structures have not been con-
sidered ineligible buildings.? 1{) single (or special) purpose structure
which (}'ualiﬁes for the credit is one which houses property used as an
integral part of a production activity (including farming) where the
structure is so closely related to the use of the property that it is clearly
expected to be replaced when the property it houses is replaced. One
characteristic of this type of structure is that it cannot be used eco-
xﬁomically for any purpose other than that related to the property it

ouses.?

The Senate Finance Committee report on the Revenue Act of
1971 stated that six:igle purpose structures used in unitary hog-
raising systems would be considered single purpose structures whici
quallin%‘ or the investment credit and would not-be considered build-
ings.* The Internal Revenue Service continued to approach the ques-
tion of eligibility of single purpose farm structures on a case-by-case
basis, For example, in three recent cases, the IRS contended that
structures which are designed and used for poultry-raising and egg-

* Rev. Rul. 66-89, 1968-1 Cum. Bull. 7.
* Idid

*Regs. § 1.48-1(e) (1). . A
‘8. Rep‘t.; ﬁw*:. 92d Cong., 1st Sess. (1971), 20-30.
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producing activities were not eligible for the investment credit.” Al-
though the IRS was reversed in two of these cases, it was unde

that the Service continued to adhere to the position that single pur-
pose poultry-raising, livestock raising, and egg-producing structures
were not generally eligible for the investment credit.

Greenhouses are structures which provide an environment for the
controlled growth of flowers and other plants. These structures also
provide working space for persons who care for the flowers and plants
within the greenhouse. It was the position of the Internal Revenue
Service that greenhouses are buildings and conse?uently are ineligible
for the credit. This position was based on the fact that these struc-
tures provide working space for persons tending the plants. The Serv-
ice’s position was sustained in two Tax Court cases decided in 1972.
However, the Tax Court was overruled in one of these cases on appeal.”
In this latter case, the Ninth Circuit Court of Appeals found that the
workers’ activities in the greenhouse were “merely supportive of, and
ancillary to” the principal use of the structure of providing an en-
vironment for controlled plant growth. _

To resolve these controversies, definitive rules were prescribed under
the Revenue Act of 1978, under which single purpose agricultural
structures were to be eligible for the investment tax credit. These
provision« are effective for open taxable years ending on or after
August 15, 1971 (the date on which the investment tax credit. was
reinstated). However, no provision was made in this legislation for
the allowance of refunds which were barred by the expiration ol the
period of limitations.

Issue

The issue is whether the period of limitations for claiming refunds
should be waived with respect to investment tax credits attributable
to single purpose agricultural structures which are eligible under the
Revenue Act of 1978.

Explanation of the bill

Under the bill, a claim for refund filed within one year of enactment
would be allowable notwithstanding expiration of the period of limi-

tations for refunds with respect to qualifying single purpose agricul-
tural structures,

Revenue effect

_ It is estimated that this bill will reduce budget receipt by $45 mil-
lion. (This figure represents tax liabilities of prior years. The fiscal
year effect depends on the date of enactment of the bill and on the
promptness of taxpayers making claims for refunds, but is assumed
to be 1n fiscal years 1980 and 1981.)

® Melvin Satrum, 62 T.C. 413 (1974), conacq., 1978-23 Int. Rev. Bull. 7 (June 5,
1978) ; Starr Farms, Inc. v. U.S., 78-1 U.S.T.C. 19183 (W.D. Ark. 1977) ; Walter
Shepield Poultry Co., T.C. Memo 1978-308.

* Sunnyside Nurseries, 59 T.C. 118 (1972) ; Arne Thirup, 59 T.C. 122 (1972).

" Thirup et al. v. Comm., 508 F. 2d 918, 75-1 U.S.T.C. §9158 (9th Cir. 1974).

This case was followed in Stuppy, Inc. v. United States, 78-2 U.8.T.C. {9664
" (W.D., Mo. 1978).
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9, S. 2167--Senator Stone

Taxation of Certain Homeowners Associations at the Corporate
Graduated Rates
Present law

Homeowners associations

Under present law, a qualified homeowners association (a con-
dominium management association or a residential real estate asso-
ciation) may elect to be treated as a tax-exempt organization (Code
sec, 528). Ily an election is made, the association will not be taxed on
“exempt function income.” Exempt function income means member-
ship dues, fees, and assessments received from persons who own resi-
dential units in the particular condominium or subdivision and who
are members of the association. . i

The association will be taxed, however,. on income which is not
exempt function income. For example, any interest earned on amounts
set aside in a sinking fund for future improvements is taxable. Simi-
larly, any amount paid by persons who are not members of the associa-
tion for use of the association’s facilities, such as tennis courts,
swimming pools, golf courses, etc., is taxable, Further, any amount
paid by members for special use of the association’s facilities, the use
of which would not be available to all the members as a result of havin
vaid the membership dues, fees, or assessments required to be paic
by all members of Sxe association, will be taxable., For exam)}a)lee, if
tl{e membership dues, fees, or assessments do not entitle & member to
use the association’s party room or to use the swimming pool after a
certain time period, then amounts paid for this use are taxable to the
association. .

Deductions from nonexempt income are allowed for expenses di-
rectly related to the production of such income, and a $100 deduction
against taxable income is provided so that associations with only a
minimal amount of taxable income will not be subject to tax. However,
& net operating loss deduction is not allowed, and the special dedue-
tions for corporations (such as the dividends received deduction) are
not allowed.

A homeowners association is taxed on its taxable income at the
highest cpryora_te rate (46 percent). If the association has net long-
term capital gain, the tax rate is 28 percent for determining the asso-
ciation’s alternative tax for capital gains,

Corporate tax rates

Under present law, a corporation is taxed at graduated rates on the
first $100,000 of taxable income. The corpomtgr:ates are 17 percent
on the first $25,000 of taxable income, 20 percent on the next 5,000
30 percent on the next $25,000, 40 percent on the next $25,000, and 46

gement. on all taxable income above $100,000. The alternative tax rate
or capital gains is 28 percent. , o
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The Code contains rules to prevent abuse of the duated rate
structure. A controlled group of corporations is limited in the aggre-
gate to a maximum of $25,000 of taxable income in each of the rate
brackets below the 46 percent bracket (Code sec. 1561). These rules
are used to prevent income splitting by such commonly controlled
corporations,

Issues

The issues are whether the taxable income of a homeowners associa-
tion should be taxed at rates less than the highest corporate tax rate
and, if so, what is the appropriate rate (or rates).

Explanation of the bill

The bill would provide that the taxable income of a homeowners
association would be subject to the same graduated rates of tax as
would a corporation’s taxable income,

Effective date

The provisions of the bill would apply to taxable years beginning
after December 31, 1978, )

Revenue effect

It is estimated that this bill would reduce budget receipts by less

than $5 million per year.
Other possible issues for committee consideration

The committee may wish to consider the following issues related to
the bill’s proposal. The basic rationale for the tax treatment of home-
owners assoclations in the Code is that activities which would not be
taxed if engaged in by homeowners individually should not be subject
to tax when the individuals band together in an association. An exten-
sion of this principle would appear to be that the rate of taxation on
invested funds of the association should not greatly exceed the rate
that would be imposed on the funds if they were invested by individual
members of the association, :

On the other hand, taxation of an association at the regular cor-
porate rates would generally result in the taxation of this income at a
rate of 17 percent. Members of homeowners associations are likely to
be in higher tax brackets. In addition, there are apparently no rules
which would l;ln'event abuse of the graduated rate structure by com-
monly controlled or related homeowners associations. The tests for
commonly controlled coriorations would not appear to be effective in
nonprofit corporations which do not normally have stock ownership.
Also, as is the case with political organizations, there appear to be
almost no barriers to prevent the multiplication of organizations in
order to minimize the tax burden. )

In addition, if the graduated rates are to apply, the committee may
wish to consider whether the $100 deduction against taxable income
should be repealed. '
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10. S. 2180—Senator Byrd '(of Virginia)

Replacement Period for Nonrecognition of Gain on Sale of

Residence
Present law

In general, the entire amount of gain realized on the sale of real
property is recognized for income tax purposes. If certain require-
ments are met, however, gain on the sale of a taxpayer’s principal resi-
dence will not be recognized, except to the extent the adjusted sales
pric;a of ;;he old residence exceeds the cost of the new residence (Code
sec. 1034).

To qualify for nonrecognition under section 1034, the taxpayer must
purchase or construct, and use a replacement residence within certain
time limits, The purchase of a new residence must occur within eight-
een months beiore or after the sale of the old residence, and the tax-
payer must use the new residence as a principal residence within
eighteen months after the sale of the old residence (sec.1034(a)). The
construction of a new residence must begin no later than eighteen
months after the sale of the old residence, and the taxpayer must
occupy and use the new residence as his principal residence no later
than two years after the sale of the old residence (sec. 1034(c) (5)).

Issue

The issue is whether the two-year time limit for the occupation of a
newly constructed replacement residence should be extended to five
years under limited circumstances.

Explanation of the bill

The bill would, under limited circumstances, require the Secretary
of the Treasury to extend to five years the present two-year period
during which a taxpayer must occupy and use as a principal residence
a newly constructed replacement residence, The period would be ex-
tended only if a taxpayer: (1) sold his principal residence in 1977;
(2) bought land for a new residence; (3) began construction of a re-
placement residence in 1977, which construction was terminated by
the builder before completion; (4) suspended construction to preserves
evidence against the builder; (5) sued and obtained a judgment against
the builder; and (6) did not occupy the new resi&ence within two
years of the sale of the old residence because of the suspension of

construction.
The bill is intended to benefit Mrs. Jane M. Cathcart of Virginia.

Effective date »
The provisions of the bill would apply with respect to taxable years
beginning after December 31, 1976, and before January 1, 1983.
Revenue effect .

It is estimated that this bill will reduce budget receipts by less
than $10,000 in fiscal year 1980 or 1981. -
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11, S. 2275—Senator Gravel

_Technical Amendments to the Provisions Relating to General
Stock Ownership Corporations

Present law

Under present law, a State is authorized to establish a general stock
ownership corporation (GSOC) for the benefit of all its citizens. It is
anticipated that the GSOC will be permitted to borrow money to in-
vest in business enterprises, The cash flow from the operation of the
business would be used to service and repay the loan, and the remaining
cash would be distributed to the GSOC shareholders (i.e., all the citi-
zens of the State).

Present law provides that a corporation must meet certain statutory
tests in order to be treated as a GSOC. The GSOC’s corporate charter
must provide for the issuance of only one class of stock, the issuance of
shares only to eligible individuals, and the issuance of at least one share
to each eligible individual if such eligible individual does not elect
within one year after the date of issuance not to receive such share.
Also, the charter must provide for certain restrictions on the transfer-
ability of the GSQC shares. The transfer restriction must provide that
the share cannot be transferred until the earliest to ocenr of (1) the
expiration of five years from issuance, (2) death, or (3) failure to
meet the State’s residency requirements. In no event may shares of
stock of a GSOC be transferred to nonresidents. Also, no person may
acquire more than 10 shares of the GSOC'’s stock.

An eligible individual is any individual who is a resident of the
chartering State as of the date specified in the enabling legislation and
who remains a resident between that date and the date of issuance of
the stock.

A GSOC must make an election to obtain special tax treatment,
The effect of the election is to exempt the corporation from Federal
income taxation. The shareholders of the GSOC would report thuir
proportionate part of the GSOC’s taxable income on their Federal
individual income tax returns.

The GSOC computes its taxable income in the same manner as a
regular corporation, with certain modifications. A GSOC is required
to distribute 90 percent of its taxable income for any taxable year to its
sharcholders by January 31 of the next succeeding year. To the extent
a GSOC fails to meet this distribution requirement, a tax equal to 20
percent of the deficieney (i.e., the difference between the required dis-
tribution and the actual distribution) is imposed on the GSOC.

Issues

One issue is whether, under the GSOC provisions, an estate could
hold GSQC stock for distribution to a beneficiary. Another issue is
whether the 20-percent tax on a deficiency (i.e., the difference between
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the required GSOC distribution and the actual GSOC distribution for
a Yél;'}‘is deductible from the GSOC’s taxable inconie for the year it is
paid. The bill would make additional thanges of a technical nature.

Explanation of the bill

Under the bill, an estate could be a shareholder of stock in a GSOC.
The amendment would make clear that the 20-percent tax on a defi-
ciency (i.e., the difference between the required GSOC distribution
end the actual GSOC distribution for the year) would be deductible
from the GSOC’s taxable income for the year it is paid.

In addition, the bill would make several technical changes to the law
governing GSOCs.

Effective date
The provisions of the bill would apply with respect to corporations
chartered after December 31, 1978, and before January 1, 1984.

Revenue effect
This bill is not expected to have a direct effect on budget receipts.
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B. HOUSE-PASSED BILLS
1, H.R. 4746 : Miscellaneous Changes in the Tax Laws?

a. Simplification of private foundation return and reporting
:ﬁqu(i:reém)snts (sec. 1 of the. bill and secs. 6033, 6034, and 6056 of
e Code '

Present law

Present law requires the foundation managers of private founda-

tions having at least $5,000 of assets to file an annual report (sec.
6056). The report (Form 990-AR) is to contain the foundation’s gross
income, expenses, disbursements, balance sheet, total amount of con-
tributions and gifts received by it during the year, an itemized list of

all grants or contributions made or approved, the names and addresses

of the foundation managers, and a list of those foundation managers
who are substantial contributors or own certain interests in businesses

in which the foundation owns an interest. This repert must be made
available for public inspection at the principal office of the foundation

(sec. 6104(d)) and is open to émblic inspection at the offices of the
Internal Revenue Service (sec. 6104(b)). In addition, the re must
be furnished to the appropriate State officials (sec. 6056(d)). :
Under prasent law, most exempt organizations described in section

501 (c) (8) of the Code (including exempt private foundations) must

file an annual information return (sec. 6033). Under this provision,

the return for foundations, Form 990-PF, must state items of

income, etc., and such other information as may be required by the
forms and regulations, At present, this return contains most of the
information required in thy annual report of the foundation man-
agers, This annual information return also is open to public inspection

at the offices of the Internal Revenue Service (sec. 6104(b)). In addi-
tion, a copy of this return must be attached to the annual report of a
gai}vaxte foundation when the report is furnished to the appropriate

h{ officials (Treas. Reg. sec. 1.6056-1(b) (3)). Thus, information
furnjshed on a foundation manager’s rt (Form 990-AR) substan-
tiall¥duplica.tes or overlaps the return filed by the foundation (Form

990-PF') in content and availability for public inspection.

Under present law, trusts which have solely charitable beneficiaries
but which are not exempt from taxation (sec. 4947(a) (1) trusts) are
subject to different return and disclosure requirements from those
applicable to exempt charitable trusts and organizations. A nonex-
empt charitable trust is not required to file an annual information re-
turn open to public inspection. Instead, this type of trust is required
to file an income tax return (Form 1041) under section 6012 if its

! This description is from the House Report on H.R. 4746 (H. Rept. No. 96-428).
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ross income for the year is at least $600 or if it has any taxable
mcome. (Form 1041 need not be filed by a nonexempt charitable
trust which is a private foundation and which has no taxable income
for the year.) These tax returns are not open to public inspection. In
addition, a nonexempt charitable trust, other than one which is re-
quired to distribute all its net income currently, must file an annual
information return {(Form 1041-A), open to public inspection, setting
forth certain information concerning its charitable contributions, in-
come ond expenses, and balance sheet items, but not containing all of
the information required of exempt charitable trusts (sec. 6034). If a
nonexempt charitable trust is a private foundation, it also must file a
return £pursuant to the regulations under sec. 6011) setting forth
much of the information contained on an exempt organization’s in-
formation return, but this return (Form 5227? 18 not open to public
inspection. In addition, a nonexempt charitable trust which is a pri-
vate foundation must file the annual report (Form 990-AR or an
equivalent report), which is open to inspection and must be furnished
to the appropriate State officials as in the case of exempt private
foundations, if the trust has at least $5,000 of assets.

Issues

One issue is whether the private foundation reporbing requirements
should be simplified by combining the annual return (Form 990-PF)
and annual report (Form 990-AR) into a single annual return con-
;aining the information presently required on each of the two separate

orms.

Another issue is whether nonexempt. charitable trusts described in
section 4947(a) (1) of the Code should be required to report the same
information and be subject to the same disclosure requirements as
exemgt; charitable organizations.

A further issue is whether the disclosure of the name and address
of indigent or needy persons receiving grants of less than $1,000 in any
year should no longer be required.

Explanation of provision

The bill eliminates the requirement (under sec. 6056) for the man-
agers of any private foundation with assets of $5,000 or more to file
an annual report. Instead, the bill requires that all information cur-
rently required to be furnished on the annual report (Form 990-AR)
but not on the information return (Form 990-PF) be furnished in-
stead on the foundation’s annual information return (under sec. 6033).
The combined annual information return will be subject to public
inspection at the foundation’s office and must be furnished to the appro-
priate State officials under the same conditions now applicable to the
annual report.

In the case of a foundation which has no principal office or whoss
rincipal office is,in a personal residence, it is anticipated that the
reasury will by regulation allow the annual inspection requirement

to be met by having the return available for public inspection at an
appropriate substitute location or by making copies of the return
available by mail free of any charge (li'ncluding postage and copying)
upon request.
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The bill also provides that the return not be required to contain the
name and address of & needy or indigent recipient (other than a
disqualified person) of a gift or grant made by the foundation where
the total of the gifts or grants received by the person during the year
from the foundation does not exceed $1,000.

The section 6033 information reporting requirements under the bill

will apply to nonexempt charitable trusts described in section 4947
(a) (1) as well as to exempt charities. If a nonexempt charitable
trust 1s a private foundation, the trust’s information return must
contain al!l the information required of an exempt private foundation.
In addition, nonexempt trusts described in Code section 4947(a) (1)
will no longer be required to file a Form 1041-A (under section 6034).
‘In the case of a nonexempt charitable trust which has no taxable in-
come, the Treasury may prescribe regulations to treat the filing of the
information return as satisfyinF the income tax return filing require-
ments (under sec. 6012). The filing by a trust of the annual informa-
tion return under section 6033, in good faith, showing sufficient facts
upon which to determine income tax liability will commence the period
of limitations on any income tax liability if it is later determined that
the trust in fact had taxable income.?

Effective date

This provision would apply to taxable years beginning after De-
cember 31, 1979.

Revenue effect - .
This provision will not have any direct effect on budget receipts.

' This rule is consistent with the principles of the decision fn California
Thoroughbred Brceders Association v. Commissioner, 47 T.C. 335 (1968), ac-
quiesced in by the Commissioner in Rev. Rul. 69-247, 1969-1 CB 303, in which it
was held that the filing of a Form 990 information return by an exempt orga-
nization disclosing sufficient facts to apprise the Service of potential unrelated
business taxable Income commenced the statute of limitations although a tax
return (990-T') was not filed.

59-897 0 - 80 - 9
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b. Treatment of payment or reimbursement by private founda-
tions for expenses of foreign travel by government officials (sec.
2 of the bill and sec. 4941 (d)(2) (G) of the Code)

Present law

The Tax Reform Act of 1969 added to the Internal Revenue Code
of 1954 a provision (sec. 4941) which in effect prohibits “self-dealing”
acts between private foundations and certain designated classes of per-
sons (referred to as “disqualified persons”) by imposing a graduated
series of excise taxes on the self-dealer (and also on any foundation
manager who willfully and knowingly en in the self-dealing).
Under this provision, the payment or reimbursement by a private
foundation of expenses of a government official * generally is classified
as an act of self-dealing (sec. 4941(d) (1) (F)).

A limited exception to this provision permits a private foundation
to pay or reimburse certain expenses of government officials for travel
solely within the United States (sec. 4941(d) (2) (G) (vii)). Under
this exception, it is not an act of self-dealing for a private foundation
to pay or reimburse a government official for actual transpor:iation
expenses, pius an amount for other traveling expenses not to exceed
114 times the maximum per diem allowed for like travel by U.S.
Government employees. However, no such private foundation pay-
ment or reimbursement to government officials is permitted for travel
to or from a point outside the United States.? ‘

Issue
The issue is whether private foundations should be permitted to pa,
o1 reimburse government officials for expenses for foreign travel and,
il o, under what circumstances.

Explanation of provision

The bill provides an additional exception to the self-dealing provi-
sions of the Code (sec. 4941) for certain travel expenses of govern-
ment officials. Travel expenses eligible for payment or reimbursement
by a Private foundation under this bill are those paid or incurred for
travel between a point in the United States and a point outside the
United States. The maximum amount which can be paid or reimbursed
for any one trip by a government official is the sum of (1) the lesser
of the actual cost of the transportation involved or $2,500, plus (2) an
amount for all other traveling expenses not in excess of 11/ times the

1The term ‘“‘government official” is defined in section 4946(c) as a person who
holds a Federal elective office, a Presidential appointee to the executive or judi-
cial branch, a Federal ‘“super-grade” employee, a Congressional employee whose
compensation 1s $15,000 & year or more, a State or local elective or appointive
prblic officer whose compensation is $15,000 & year or more, or a personal or
exceutive assistant or secretary to any of the above categories of persons. This
bill does not affect that statutory definition of “government official.”

* See, for example, Rev. Rul. 74-601, 1974-2 CB 385.
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maximum amount payable under section 5702(a) of title 5, United
States Code (relating to like travel by a U.S. government employee)
for a maximum of 4 days.?

In cases where a trip takes fewer than 4 days, the msximura amount
which can be paid or reimbursed for other traveling expenses is the
maximum daily rate gi.e., 114 times the Federal per diem) times the
number of days actually involved. In cases where a trip involves 4 or
more days, the maximum amount of payment or reimbursement aliow-
able is for 4 days.

In applying these limitations S)l;oth the $2,500 and the 4-day lim:i-
tations), all parts of a trip are to be treated as a single trip. For exam-

le, assume that a government official travels from Washington to

ondon for a conference which lasts 8 days. The official then travels
from London to Tokyo for another conference that lasts 3 days. From
Tokyo, the official returns to Washington. All three “legs” of the travel
and both of the conference periods in this example are treated as
constituting one continuing trip, which qualifies as travel between a
point in the United States and a point outside the United States. The
aggregate total costs of transportation from Washington to London,
from London to Tokyo, and from Tokyo to Washinﬁton are subject
to one $2,500 limitation, and the aggregate other traveling expenses in
London and Tokyo are subject to one 4-day limitation.

The bill is to apply whether the eligible traveling expenses are
" advanced to the government official, are paid for directly by the pri-
vate foundation, or are initially paid for by the government official
and the private foundation reimburses the government official.

The committee expects that the travel would normally be in connec-
tion with a conference or similar meeting. However, the statutory pro-
vision is not limited to travel in connection with conferences or meet-
ings. For example, the travel might be undertaken in connecticn with
a fact-finding or research activity. Pursuant to section 4945(d) (5),
a foundation can pay or reimburse eligible travel expenses of govern-
ment officials only if such expenditures are for charitable, educationa’,
or other exempt purposes specified in section 170(c) (2) (B). Thus,
any payment or reimbursement by a private foundation of expenses of
travel for nonexempt purposes (for example, travel for vacation pur-
poses) would subject the foundation (and also any foundation man- -
ager who willfully and knowingly agrees to the making of the “taxa-
?}e eﬁ):;lditure”) toa gmduate(f series of excise taxes based on sec-

ion . -

The exception added by this bill is not available to a private founda-
tion if more than one-half of the foundation’s support (as defined in
sec. 509(d)) is normally derived from any one business enterprise, any
one trade association, or any one labor organization, whether such sup-
port takes the form of interest, dividends, other income, grants, or con-
tributions. Accordingly, any payment or reimbursement by such a

)
* Under 5§ U.S.C. 5702(a), in the case of travel outside the continental United
States, the Prestdent or his designee has the authority to establish the maximum
per diem allowance for the locality where the travel is performed. As of August
1679, for example, 1% times the dally amount so established for travel expenses
;12 mdon is $143.75; for travel i{n Paris; $112.50; and for travel in Tokyo,
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foundation to government officials for expenses of foreign travel can-
not qualify under this new provision as an exception from self-dealing.
For purqoses of determining whether a private foundation’s support
is normally derived from any one business enterprise, trade association,
or labor organization, “normal” support is to be determined by apply-
ing the rules set forth in Treasury Regulations issued under section
170(b) (1) (A) (vi) which define “normal” support in the case of orga-
nizations seeking to be classified as publicly supported charities (e.g.,
on the basis of a 4-year moving average in the case of organizations
in existence for at least 5 years).

It is intended and expected that the Internal Revenue Service will
advise the involved private foundation or government official, in re-
sgionse to a bona fide and properly filed request by the foundation or
official, whether a proposed payment or reimbursement of travel ex-
penses would qualify under this new exception (or under the existing
exception applicable to domestic travel), so that neither the official nor
any foundation manager will have to act at peril.®

Effective date

This provision would apply with respect to travel which begins after
the date of enactment.

Revenue effect

ﬁIt is estimated that these provisions will not have any direct revenue
effect.

S Thig bill does not affect the requirement of present law (sec. 4941(a) (1))
that an initial self-dealing excise tax is not to be imposed on a government official,
as such, unless the officlal knows that the transaction constitutes an act of
self-dealing. Notwithstanding this protection for officials who unknowingly par-
ticipate in “self-dealing,” a government >fficial who is contemplating acceptance
of foundation payment or reimbursement for travel expenses may wish to seek
an advance ruling from the Service as to whether such payment or reimburse-
ment qualifies under the existing exception for domestic travel or the exception
made by the bill for foreign travel. '
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¢. Alternative minimum tax on charitable lead trusts created by
corporations (sec. 3 of the bill and sec. 57 of the Code)

Present law

The Revenue Act of 1978 imposed an alternative minimum tax with
rates up to 25 percent on taxpayers other than corporations. Alterna-
tive minimum taxable income 1s gross income reduced by allowable
deductions and increased by the amount of the taxpayer’s adjusted
itemized deductions and capital gains deduction. The preference for
adjusted itemized deductions is generally the amount by which a tax-
payer’s itemized deductions (suci as the charitable deduction) exceed
60 percent of the taxpayer’s adjusted gross income. In general, the

reference for adjusted itemized deductions was applied to charitable

ead trusts (i.e., where the present interest in the trust is paid to the
charity) in order that this type of trust could not be used to circumvent
application of the alternative minimum tex to the grantor (or bene-
ficiary) of the trust. Exceptions were provided where avoidance of the
alternative minimum tax was not possible, e.g., estates, testamentary
charitable lead trusts, and trusts created before 1978. However, no ex-
ception was provided for charitable lead trusts created by a corpora-
tion even though corporations are not subject to the alternative mini-
inum tax. Consequently, the alternative minimum tax may be imposed
on a charitable lead trust created by a corporation because the trust’s
charitable deduction for income paid to charity may give rise to the
preference for adjusted itemized deductions.

Issue

The issue is whether an additional exception should be provided for
charitable lead trusts where the grantor of the trust (and the owner
of the reversionary interest in the trust) is a corporation.

Explanation of provision
The bill provides that the charitable contribution deduction of a
charitable lead trust will not be treated as an itemized deduction in
determining the adjusted itemized deduction preference for purposes
of the alternative minimum tax if the grantor of the trust and the
owner of all reversionary (or remainder) interests in the trust is a
corporation.

Effective date
This provision would be effective for taxable years beginning De-
cember 31, 1975.*
Revenue effect

It is estimated that this provision would reduce budget receipts by
less than $5 million annually.

1The amendment would apply to all taxable years for which itemized deduc-
tions may be treated as a preference for minimum tax purposes. Preference
treatment was first provided for certain itemized deductions under the Tax
Reform Act of 1976,
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d. Extension of withholding to payments of sick pay made by third
parties (sec. 4 of the bill and secs. 3402 and 6051 of the Code)

Present law

Under present law éCode sec. 105(a)), amounts received by an
employee through accident or health insurance for personal injuries
or sickness (commonly referred to as wage continuation payments or
“sick pay”) generally must be included in gross income to the extent
such amounts are attributable to contributions by tha emnloyer which
were not includible in the gross income of the employee, or are paid
by the employer.

Under section 3402(a) of the Code, every employer who makes wage
payments is required to deduct and withhold income taxes from these
payments. Payments made by an employer to an employee under a
wage continuation plan generally are treated as wages and subject
to withholdinﬁe(except to the extent that an employee receives back
contributions he or she previously made to a wage continuation plan).
However, no tax is specifically required to be withheld upon any wage
continuation payment made by a person who is not the employer for
whom the employee performs services. Thus, for example, no tax is
specificall rex‘uired to be withheld from wage continuation payments
made on geha f of an employer by an insurance company under an
accident or health policy, by a separate trust under an accident or
health plan, or by a State agency from a sickness and disability fund
maintained under State law (Treas. Reg. sec. 31.3401 (a)-1(b) &) (i1)
(@) and Announcement 77-117, 1977-32 IRB 24 (Aug. 8, 1977).)

Issue

The issue is whether an individual who receives “sick pay,” which
is not subject to withholding because it is paid by a third party, should
be allowed to have tax withheld from such pay voluntarily.

Explanation of provision
In general

The bill amends section 3402 (o) of the Code to specifically require
withholding from sick pay, if the payee so requcsts. For pur
of this provision, sick pay would be defined as any amount which is
paid to an employee pursuant to a plan to which the employer is &
party, and which constitutes remuneration or a payment in lieu of re-
munerationfor any period during which the empIO{ee is temporarily
absent from work on account of sickness or personal injuries.

Under the bill, the amount of sick pay and annuity payments sub-
ject to withholding would be an amount specified by the payee in his
or her request for withholding. However, in no case could this amount
be less than a minimum amount to be set forth in regulations pre-
scribed by the Secretary. In the case of a payment which is greater,
or less, than a full payment, the amount withheld is to bear the same
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relation to the specified amount as such payment bears to a full
payment.!
Regquests for withholding

An individual who wishes to have his or her annuity or sick pay

subject to withholding must make a written request to the person mak- -

ing the payments. This request must contain the individual’s social
security number and must specify the amount to be withheld from each
full payment. In the case of sick pay, a request for withholding would
be effective with respect to pafyments made more than 7 days after the
date on which the request is furnished to the payor. In the case of an
annuity, a request would be effective at such time (after the request is
made) as the Secretary prescribes by regulations. A request for with -
holding may be changed or terminated by furnishing to the payor a
written statement of change or termination.

Special rule for sick pay paid pursuant to collective-bargaining
agreements

Under the bill, in the case of any sick pay paid pursuant to a col-
lective-bargaining agreement between employee representatives and
one or more employers, the amount of sick pay subject to withholding
would be determined in accordance with such agreement if the a.%me-
ment so provided. (That is, an employee who 1is a party to such an
agreement would not be required to submit a written request for with-
holding to the payor.) However, there could be no withholding with
respect to sick pay palid to an employee (who is party to a collective-
bargaining agreement) who has in effect a withholding exemption
certificate certifying that he incurred no tax liability for the Freced-
ing taxable year and anticipates that he will incur no tax liability for
the current taxable year.

The special treatment accorded to collective-bargaining agreements
would not apply to sick pay paid pursuant to such an agreement to
any individual unless the individual’s social security number is fur-
nished to the payor and the payor is furnished with the information
necessary to determine whether the payment is pursuant to the agree-
ment and to determine the amount to be withheld.

Reporting requirement :

The bill would require a person who makes a payment of third-party
sick pay to an employee to furnish a written statement to the em Royer
on behalf of whom the payment was made showing the name of the em-
ployee, the social security number of the employee (if there was with-
holding), the total amount of third-party sick pay paid to the employee
during the calendar year, and tho total amount (if any) withheld from
sick pay. This statement would be due on or before January 15 of the
year succeeding the year in which the payment of third-party sick pa
wags made. The bill defines “third-party sick pay” as any sick pay whic
does not constitute wages for purposes of withholding. This reporting

! For example, assume an individual receives sick pay of $100 per week and
requests $25 per week to be withheld for taxes. After four full weeks of absence,
the individual returns to work on a Wednesday. For the week he returns to

t;waork, he would be entitled to $40 of sick pay, $10 of which would be withheld for
xes,
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requirement would be in lieu of the reporting requirements of section
6041 (a) relating to certain payments of $600 or more. In addition, the
bill would provide that a person required to furnish a statement to an
employer who willfully furnishes a false or fraudulent statement, or
who willfully fails to furnish a statement in the manner, at the time,
and showing the information required, would, for each such failure, be
subject to a penalty of $50, and, upon conviction of each such offense,
could be fined not more than $1,000, or imprisoned not more than one
year, or both,

Every employer who receives a statement from & person who made
a third-party payment of sick pay to an employee would be required
to furnish the information to the employee on another statement which
shows which portion (if any) of the sick pay is excludable from gross
income and which portion 13 not excludable. This statement must be
furnished to the employee on or before January 31 of the year succeed-
ing the year in which the payment of third-party sick pay was made.

Effective date

This provision of the bill would apply to payments made on or
after the first day of the first calendar month beginning more than 120
days after the date of enactment.

Revenue effect

. It is estimated that this provision would cause a one-time increase
in budget receipts of less than $5 million in fiscal year 1980.
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e. Treatment of certain repayments of supplemental unemploy-
ment compensation benefits (sec. 5 of the bill and sec. 62 of the
Code)

Present law

Under present law, workers who are laid off may become entitled
to taxabla supplemental unemployment compensation benefits * during
periods for which they are laid off. Subsequently, they may receive
trado readjustment assistance,? which generally is nontaxable (except
to the extent otherwise provided in section 85 of the Code). When this
occurs, those workers may be required to pay back the supplemental
unemployment benefits they previously received.

If repayment is made by a worker, a deduction is allowable (under
section 165 of the Code) for the repayment. In addition, a special relief
provision, relating to the computation of tax where the taxpayer re-
stores a substantial amount held under a claim of right, may apply
(Code sec. 1341).

Under the special relief provision, if the worker pays back more
than $3,000 of supplemental unemployment compensation benefits, in-
come tax for the taxable year o y:eg:;yment may be computed by
claiming an itemized deduction for the repayment or, if a %'eater
benefit 1s derived, the tax for the current year may be reduced by the
amount of tax for the prior taxable year which was attributable to
the inclusion of such benefits in gross income. However, this specia)
tax computation is not available if the repayment does not exceed
$3,000. In this case, no relief is available for the repayment of amounts
greviously included in gross income unless the worker claims itemized

eductions icr the taxable year in which the repayment is made.
Issue -

The issue is whether workers who are required to repay supple-
mental unemployment compensation benefits use of the receipt of
trade readjustment assistance should be allowed to claim a deduction
from gross income in tha year of repayment.

* These benefits generally are paid by trusts exempt from taxation under Code
sec. 501(c) (17) or by voluntary employees’ beneficlary associations exempt from
taxation under Code sec. 501 (c) (9).

* Under the Trade Act of 1974, benefits are provided to workers who are sepa-
rated from their jobs as a result of the adverse effect of increared imports, The
worker’s separation must be due to lack of work in adversely affected employ-
ment, and covered under a certification of eligibility. In the 52 weeks preceding
his qualifying separation, he must have had at least 26 weeks of employment at
wages of $30 or more a week in adversely affected employment with a single
firm. Benefits under the Trade Act equal 70 percent of the worker's average
weekly wage, but may not exceed the gverage weekly manufacturing wage. Bene-
fits are reduced by 50 percent of any earnings during the week for which bene-
fits are provided. These benefits generally are payable for up to 52 weeks, and
also are provided in the form of training allowances, job search allowances, and
relocation allowances.
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Explanation of provision

The bill amends 'section 62 of the Code to allow a deduction from
gross income for the repayment of supplemental unemployment com-
pensation benéfits if the répayment is required because of the receigt
of trade readjustment allowances under sections 231 or 232 of the
Trade Act of 1974, Qualifying repayments would be those made to
- trusts exempt from taxation under section 501(c) (17) of the Code or

to voluntary employees’ beneﬁciaxxv associations exempt from taxation
under section 501 (c) (9) of the Code. \

In the case of a repayment of more than $3,000 of supplemental
unemployment compensation benefits, the taxpayer will continue to
hava the option of computing tax for the current taxable year under
existing provisions for restoration of amounts held under - claim of
right (Code sec. 1341).

Effective date
The provision would apply to repayments made in taxable years
beginning after the date of enactment.
. Revenue effect

It is estimated that this provision would reduce budget receipts by
$5 million in fiscal year 1980 and in each year thereafter.
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f. Disclosure of tax returns to State audit agencies (sec. 6 of the
bill and sec. 6103(d) of the (Code)

Present law

Under present law (Code sec. 6103(d) ), returns and return informa-
tion may be disclosed to State agencies which are charged under the
laws of the State with responsibility for the administration of State
tax laws for the purpose of, and only to the extent necessary in, the
administration OF such laws. Section 6103(d) sets forth specific rules
with which & State agency must comply in order to receive Federal
tax information. For example, the request for disclosure must be made
by the head of the State tax agency in writing and the actual dis-
closure of the tax information may be made only to the representatives
of the State tax agency who are designated in the written request to
receive the information. Also, the law provides that the tax informa-
tion cannot be disclosed to the Governor of a State. In addition, return
information may not be disclosed to the extent that the Secretary of
the Treasury determines such disclosure would identify a confidential
informant or seriously impair any civil or criminal tax investigation.

Return information disclosed to State agencies is subject to strict
safeguard, recordkeeping, and reporting requirements (Code secs.
6103 (p) (3) and 6103(p) (4)). These requirements provide assurances
that Federal tax return information will be used only for the purposes
authorized by law and provide a basis for determining when violations
occur. i

Present law allows State auditing agencies access to Federal tax
return information only when the augiting agency actually is involved
in the determination, assessment, collection, or refunding of taxes (that
is, tax administration activities). Thus, a State auditing agency is not
authorized access to Federal tax return information when the auditing
agency’s role is limited to general oversight of the taxing authority.

Issue

The issue is whether State taxing authorities should be permitted
to disclose Federal tax return information in their possession to State

auditing agencies for the purpose of auditing the activities of the
State tax authority. e

Explanation of provision

The bill provides that any returns or return information obtained
by a State agency pursuant to the provisions of section 6103(d) may
open to inspection by, or disclosure to, officers and employees of
the State audit agency for the purposs of, and only to tie extent
necessary in, making an sudit of the Stats cy which obtained the
returns or return information. Under ths bill, a “State audit agency”
is defined as any State agency, body, or commission which is charged.

under the laws of the State with tlie responsibility of auditing State
revenues and programs. - ‘
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In addition, a State audit agency which receives return information
would be subject to the same safeguard, recordkeeping, and reperting

uirements as apply to other State agencies which receive return
information and would be subject to the co'nﬁdentialitq requirements
imposed by section 6103(a) and the civil and criminal penalties ap-
plicable in the case of unauthorized disclosure of such return informa-
tion.

Effective date

This provision would become effective upon enactment.
Revenue effect

This provision will not have any impact on Federal revenues.
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g. Investment tax credit for certain property used in maritime
satellite communications (sec. 7 of the bill and sec. 48 of the Code)

Present law

Under present law, a oredit against tax liability is provided with
respect to a taxpayer’s investment in certain types of depreciable
business assets. Generally, the investment credit rate is 10 percent cf
qualified investment. Qualifying propert{ for purposes of this invest-
ment tax credit includes tangible personal property and other tangible
}fzuroperty used as an integral part of certain activities, including the

rnishing of communications services. However, Eroperty which
otherwise qualifies will generally be excluded from the credit if it is
used predominantly outside of the United States or is used by a
governmental unit or an international organization.

Under provisions enacted in the Revenue Act of 1971, these exclu-
sions are made inapplicable to any interest of a United States person
in communications satellites and property used by the International
Telecommunications Satellite Organization (INTELSAT), an inter-
national joint venture established to develop and operate the space
segment of the global commercial communications satellite system. As
a result, the Communications Satellite Corporation (COMSAT) is
entitled to the credit for its investments in the INTELSAT system.
COMSALT, a private, for-profit corporation created pursuant to the
Communications Satellite Act of 1962, is the designated United States
participant in INTELSAT. '

‘During the 95th Congress, the International Maritime Satellite
Telecommunications Act (P.L. 95-564) amended the Communica-
tions Satellite Act of 1962 to designate COMSAT as the United
States participant in the International Maritime Satellite Organiza-
tion (INMARSAT). INMARSAT is an international organization,
similar in structure and operation to INTELSAT, which is being
established to develop and operate a global maritime satellite telecom-
munications system.

Issue

The issue is whether investments in property used by INMARSAT
should be eligible for the investment tax credit.

Explanation of provision

This provision of the bill will make the international organization
exclusion under the investment tax credit inapplicable to property
used by the International Maritime Satellite Organization (INMAR-
SAT). As a result, the investment tax credit will be available for in-
vestments by COMSAT or other United States persons in property
owned or used by INMARSAT. This is the same treatinent as was
provided in 1971 for investments in the INTELSAT system.

Effective date
This provision would apply to taxable years beginning after De-
cember 31, 1979.

Revenue effect
It is estimated that this provision would have an insignificant effect
on budget receipts through fiscal year 1984.
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h. Increases in interest rates péyable on United States 'ré'tirément
plan and individual retirement bonds (sec. 8 of the bill and sec. 1
of the Second Liberty Bond Act (31 U.S.C. 752))

Present law

Under present law, a person eligible to establish an individual
retirement account may purchase retirement bondsissued for this pur-
pose by the Treasury Department. These bonds are not transferable
and are subject to m:ﬁry of the restrictions that apply to individual
retirement accounts. Retirement plan bonds are issued for H.R. 10
plans established by self-employed persons and for retirement and
annuity plans established by employers for their emp]r(?'ees. The
interest rate on any such retirement bonds remains unchanged through-
out its life.

By contrast, the interest rates on issued Series E savings bonds are
increased whenever there is an increase in the interest rates on new
issues of Series E bonds. This adjustment is made in recognition of
" the holder’s ability to redeem the outstanding bond before maturity
and to reinvest the proceeds in new Series K bonds issued with the
higher interest rate.

Issue

Absent any provision authorizing adjustments in the interest rate
for outstanding U.S. retirement bonds, gotential purchasers may be
expected to turn to various retirement plan arrangements offered in
the private sector. Any net reduction in Treasury Department sales
of retirement bonds will increase the amount of money that must be
raiséd by the Treasury Department in some other manner.

The issue is whether the Treasury Department should be authorized
tb: a.(gust upward the interest rate pald on outstanding retirement

nds.

Explanation of provision

The bill permits the investment yield (which term is used as iden-
tical to the interest rate) on U.S. retirement plan bonds (sec. 405
(b)) and U.S. individual retirement bonds (sec. 409(a)) to be in-
créased for any interest accrual period so that the investment yield
for that accrual period on the bonds is consistent with the investment
yield for the accrual period on Series E savings bonds. -

Any increased interest rates, and the sccrual periods to which these
rates apply, are to be specified in reguiations to be issued by the Treas-
ury Department. The bill provides that these regulations, to be effec-
tive, must be approved by the President.

Effective date '
This provision would apply to intevest accrual periods that begin
after September 30, 1977, with respect to bonds issued before, on, or
after the date of enactment, but only for the purposes of increasing the
investment yield on such bonds for interest accrual periods which begin
after the date of enactment. : :

Revenue effect
It is estimated that this provision would have no effect on bud%t
receipts, but it will increase outlays by $6 million in fiscal 1980 and by
$2 million each year thereafter. . :
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2. H.R, 5505 Tax Administrative Provisions Revision Act of 1979 1

a. Change of time for paying excise tax on fishing equipment (sec.
7 of the bill and sec. 4161(a) of the Code)*

Present law - ‘

Under present law (Code sec. 4161(a) ), there is im%gqed upon the
sale of fishing rods, creels, reels, and artificial lures, baits, and flies
(including parts or accessories of such articles sold on or in connection
therewith, or with the sale thereof) by the manufacturer, produgcer; or
importer a tax of 10 percent of the price for which the article is sold.
reasury Department regulations prescribing the time for making
deposits of manufacturers excise taxes are found in Treas. Reg. sec.
48.6302(c)-1. If an individual is liable in any month for more than
$100 of taxes reportable on Form 720 (Quarterly Excise Return) and
he is not required to make semimonthly deposits, the individual must
deposit the amount on or before the last day of the next month at an
authorized depository or at the Federal Reserve Bank serving the area
in which the individuel is located. If an individual had more than
$2,000 in excise tax liability for any month of a preceding calendar
quarter, he must deposit such taxes for the following quarter (regard-
less of amount) on a semimonthly basis. The taxes must be deli;)sited_
by the ninth day following the semimonthly period for which they
are reported. In addition, if the semimont}:ly period is in either of the
first two months of the quarter, any underpayment of excise taxes for
& month must be de;;gsited by the ninth day of the second month fol-
lowing such month. Underpayments in the third month of the quarter
must be deposited by the end of the following month.
No special rules are provided to defer payment of the excise tax with
sr&spect to sales of taxable articles on credit except certain installment
es.

Issue

_ The issug is whether the payment of excise taxes imposed upon the
sale of fishing equipment should be postponed in order to match moie

closely the collection of sales’ proceeds by the manufacturer, producer,
or importer.

1 Provisions relating to the simplification of certain procedure rules (secs. 2-8
of the bill) and-extengion of expiring tax provisions (sec. 12 of the bill) were
enacted as part of Public Law 96-167 (H.R. 5224) in 1979. This description is
from the House Report on H.R. 5505 (H. Rept. No. 96-545).

! Provisions which are identical to this section of the bill are also contéined
in HLR, 1212, as reported by the Senate Finance Committee (8. Rept. No. 96-532,
gec. 408). Also, a hearing was held on 8. 1549, which contains the same provisions,

by the Finance Subcommittee on Texation and Debt Management Generally
on November 7, 1979.
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Explanation of provision
The bill provides that the manufacturers excise tax imposed on the
sale of fishing equipment is payable according to the fqllowmg
schedule: : , -
For articles sold during the quar-  Payment of the taw is due by:.

ter ending:
December81. .o ccv oo Mar¢h 31
March31. ol June 30 _
Juned0_ .. September 24
September 80. - oo According to Treasury Regula-

tions

In the case of sales of fishing equipment made during the first two
quarters of the Federal fiscal year, the bill extends the due date for
payment for up to 5 months and 1 week beyond that applicable under

present law., In the case of sales made during the third such quarter
" (endihg Jure 30), the extension is not as long (until September 24),
in order to inslre that all payments for sales made through June 30
* are included in Federal Government receipts for the fiscal year, which

ends-on’'September 30.
In the case of sales made during the fourth such quarter, the bill
. does not require any change from the payment schedule presently in
effect under Treasury tegulations (sec. 48.6302(c)-1). However, the
bill does not preclude the Secretary of the Treasury from changing
“such regulations, to the extent the Secretary from time to time may
deem appropriate, with resf})ect to the due date for payment of excise
taxes incurred on sales of fishing equipment made Xuring the quarter
ending September 30, '
‘ Effective date

The provision would apply to excise taxes payable on fishing equip-
ment sold on or after the first day of the first calendar quarter be-
ginning after the date of enactment of the bill.

Revenue effect

This provision would not affect the aggregate fiscal year receipts
of the manufacturers excise tax on fishing equipment.
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b. Excise tax treatment of domestic wines for certain uses (sec. 8
of the bill and sec. 5362 of the Code) '

Present law
Under present law, both imported wines and those produced in the
United States are generally subject to the same excise taxes (Code
sec. 5041). Domestically produced wines may be withdrawn from
bonded wine cellars without payment of tax for certain pu g, in-
cluding exportation, use on certain vessels and aircraft, and further
processing 1n a customs manufacturing warehouse prior to exportation
(Code sec. 5362(c) ). In addition, domestic wines on which the tax has
been paid or determined may be transférred for these purposes and the
authorized person may receive repayment of the tax by way of
drawback., - - S ) . » ‘
Present law allows foreign wines to be imported into the United
States and sold tax-free from customs bonded warechouses for uses
such as supplies on certdin vesseiz and aircraft and the official or
family use, in the United States, of foreign governments, publi¢ inter-
national organizations, and certain individuals associated with these
governments and organizations. In contrast; domestic wines may not
be transferred without payment of tax to customs bonded warehouses,
other than manufacturing warehouses, and there is no provision which
authorizes the tax-free withdrawal of domestic wines from a bonded
winery for the use of certain foreign governments and reldted indi-
viduals. While present law permits the tax-fres withdrawal from
internal revenue bond of domestically produced wine for the use of
certain vessels and aircraft, there is no provision authorizing the tax-
free transfers of wine to a customs bonded warehouse for storage pend-
ing removal as vessel or aircraft supplies. As a result, it is presently
necessary for domestic wines to be exported and then returned to a -
customs bonded warehouse:in the United States in order for sales of
these wines to be made without payment of tax to foreign embassies,
legations, international organizations, and related individusls, or to
accomplish a tax-free transfer of domestic wines to a customs bonded
warehouse prior to the authorized withdrawal for use ds sipplies by
certain vessels or aircraft. o
The same difference in treatment had previously existed for distilled
spirits, which are generally subject to separate taxing provisions, This
differén¢e was resolved for distilled spirits under legislation enacted
in 1971} and 19772 so that distilled spirits may be transferred, with-
-out paymernt of tax, to customs bonded warehouses located in' the
United States and held free of tax for exempt sales, such as those to
foréign governments and international organizati‘ons (and related in-
dividuals) and for certain ship and aireraft supplies. The 1971 amend-

' PL. 91-669, enagted .I,anug;ﬁ 8, 1971,
*PIL. 95-178, end¢ted Novéiber 14, 1975.

58-897 G - 80 - 10
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ments also included provisions to prevent the resale or unauthorized
use of distilled spirits which are sold tax-free to forei governments,
international organizations, arid related individuals (Code sec. 5066).

Issue
The issue is whether domestic wines should be accorded the same
treatment as impcrted wines by allowing domestic wines to be trans-
ferred without payment of excise tax to customs bonded warehouses
for purposes of tax-exempt sales.

Explanation of provision

The bill would allow the transfer of wine without Yayment of excise
tax to any customs bonded warehouse rather than allowing transfers
only to customs manufacturing warehouses, as under present law. In
addition, the bill specifies that wine entered into customs bonded ware-
houses may be withdrawn tax-free for consumption in the United
States by and for the use of foreign governments, organizations, and
related individuals, and the same prohibitions relating to the resale
or unauthorized use of distilled spirits will a ply to these transfers
of wine. As a result, the same treatment wouﬁl be accorded wine as
is provided for distilled spirits under present law so that domestic
wine may be sold tax-free from customs bonded warehouses for quali-
fying ships and aircraft supplies and for the use of foreign embassies,
legations and related individuals.

Effective date
The provisions would be effective on the first day of the first calen-
dar month which begins more than 90 days after enactment.
Revenue effect

It is estimated that the provisions would have a negligible effect
upon budget receipts.
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c. Refunds of tread rubber excise tax (sec. 9 of the bill and secs.
4071, 6416, and 6511 of the Code)

Present law !

Present law imposes a tax of 5 cents per pound on tread rubber used
for recapping or retreading tires of the type used on highway vehicles
(secs. 4071 (a) (4),4072(b), and 4073(c)).}

Tread rubber may be sold tax-free for use otherwise than in the re-
capping o1 retreading of tires of the type used on highway vehicles,
or & credit or refund (without interest) of the tread ru%ber tax may be
obtained if the tax-paid tread rubber is used or sold for use otherwise
than in the recapping or retreading of tires of the type used on high-
way vehicles (sec. 6416 (b) (2) (G)).

There are several instances under present law where a manufac-
turers excise tax is imposed on tread rubber when in a similar situation
the manufacturers excise tax is not imposed (or a credit or refund of
the tax isallowed) on new tires.

First, rubber wasted in manufacturing new tires is not subject to
tax since the tax is imposed when the comgleted tire is sold and only
upon the material actually contained in the completed tire. The tax
on tread rubber, on the other hand, is imposed before the recapping or
retreading of a used tire. Wastage of tread rubber in that process
occurs after the tread rubber tax liability has been determined, and
under present law no refund or credit is provided for any portion of
the tax imposed on tread rubber which is so wasted.?

Second, if the sale price of a retreaded tire is adjusted by reason of
a warranty or guarantee, no credit or refund of the tread rubber tax is
provided.® '

Third, no credit or refund is available for the tread rubber tax when
a recapped or retreaded tire is exported, sold to a State or Jocal gov-
ernment, sold to a nonprofit educational organization, o. used or sold
for use as supplies for vessels or aircraft (secs. 4221 and 6416(b)).

*The tax on tread rubber is scheduled to expire on October 1, 1984 (sec. 4071
(d) (8)), (Revenues from this tax go into the Highway Trust Fund.)

*In Great Olympic Tire Co. v. U.8., 697 F.2 449, 78-1 USTC ¢ 16,318 (6th Cir.
-1979), the Fifth Circuit Court of Appeals held that tread rubber wasted in the
recavping process is not subject to the section 4071(a) (4) manufacturers excise
tax, and that highway-type tires returned under warranty after partial use are
subjeet to the tax without allowance for a refund or credit of the tax previously
imposed on the tread rubber remaining on the returned tire. In arriving at these
conclusions, the court relied upon the fact that wasted rubber never became
part of tires of the type used on highway vehicles and that rubber remaining in
a returned tire had become part of a tire of the type used on highway vehicles,
While the section 4071(a) (4) tread rubber tax does not refer to highway-type
vehicle tires, as does the section 4071(a) (1) new tire tax, the court noted that
the legislative history of the tread rubber tax clearly evidences an intention to
Hmit the tax to such tires, See. H. Rept. No. 10860, 84th Cong., 2d Sess., 1956-2
C.B. 1812 ; Rev. Rul. 85-228, 1965<2 C.B. 420.

* §ee note 2, supra.
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Neither is the credit or refund available where a retreaded tire is
mounted on a new vehicle that then is disposed of in any of the above
ways.

\)Vhile used and recapped or retreaded tires ordinarily are subject
to the tire tax when imported, a different situation exists when a used
tire which has been taxed in the United States is exported, is retreaded
(other than from bead to bead) abroad, and then is shipped back into
the United States.* Then there is neither a tax on the imported re-
treaded tire nor on the tread rubber used in the retreading, because the
tire already has been taxed and the tread rubber is considered to have
lost its identity.

Under present law, the general time by which a claim for credit
or refund of a tax must be filed is 3 years froni the time the tax return
was filed or, if later, 2 years from the time the tax was paid (sec. 6511).

Issues )

Several issues are presented by the bill :

(1) whether a credit or refund of the tread rubber tax should be
available in those instances where a credit or refund of the similar
manufacturers excise tax on new tires would be available;

(2) whether the manufacturers excise tax on tread rubber should
be imposed where a tire has been exported for recapping outside the
Uraited States and subsequently is imported into the United States;
an

(3) whether the statute of limitations for claiming a credit or re-
fund of the manufacturers excise tax on tread rubber should be ex-
tended where a claim for credit or refund of the tread rubber tax is
filed as a result of a warranty or guarantee adjustment.

Explanation of provisions

Credit or refund of tread rubber tax

This provision of the bill makes a credit or refund of the tread rub-
ber tax available in three situations. These changes are intended to
permit a credit or refund of the tax on the tread rubber used on a
recapped or retreaded tire, under the same circumstances where a
credit or refund would be available for the tax on a new tire.

First, the credit or refund would be available where rubber is de-
stroyed, scrapped, wasted, or rendered useless in the recapping or
retreading process.

Second, the credit or refund would be available where the tread rub-
ber is used in the recapping or retreading of a tire if the sales price of
the tire is later adjusted because of a warranty or guaranty. The over-
payment (that is, the amount available for credit or refund) would be
the same proportion of the tax paid as the adjustment in the sales price
of the retreaded tire to the immediate vendee by the tire retreader.

Third, a credit-or refund of the tread rubber tax would be available
to the manufacturer for the tread rubber on a recapped or retreaded
tire if the tire is by any person (1) exported, (2) sold to a State or
local government for its exclusive use, (3) sold to a nonprofit educa-

‘ Tires recapped from bead to bead are considered as having been newly manu-
factured and thus are taxable.
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tional organization for its exclusive use, or (4) used or sold for useas -
supplies for & vessel or aircraft.

%‘inally, where a retreaded tire is sold by the retreader or by another
manufacturer on or in conjunction with another article (for example,
a truck) manufactured by it, the bill would rovide that a credit or
refund of the tread rubber tax is to be allowed to the manufacturer of
the other article if the article is exported or sold by any person for
any of the above purposes.

Taz on imported recapped or retreaded tires

~ The provision also would provide that used tires which are exported
from the United States, recapped or retreaded abroad (other than
from bead to bead), and then imported into the United States are to be
subject to the tax on tread rubber. For this purpose, the amount of
tread rubber to be taken into account is to be determined as of the
completion of the recapping or retreading of the tire. The amount so
determined would be either the amount which is established as a,ctus,lli
used in recapping or retreading the tire or an average amount whic
is generally used on comparable tires in the industry, as determined by
the Treasury Department (sec. 4701(c)).

If 5 retreaded tire is imported on a vehicle which is not itself subject
to a manufacturers excisc tax (e.g., a passenger car or a light-duty
truck), then the importer of the vehicle is under existing law (Code
sec. 4071 (o)) treated as the importer of the tire. However, as noted, if
the tire is not taxable because it was exported and recapped abroad
/axcept from bead to bead), the importer is not liable for tax on the
tread rubber on the imported tire. This provision carries the process
a step further and would treat the importer of the vebicle as the im-
porter of the tread rubber that is on a retreaded tire which is not other-
wise subject to tax on the complete tire. ‘Thus, the tread rubber would
be subject to tax.

Warranty or guaranty adjustments -

The provision also would modify the statute of limitations in cases
where a claim for credit or refund of the tread rubber tax is filed as a
result of a warranty or guaranty adjustment. The amendment pro-
vides that in such a case a claim for credit or refund may be filed at
any time before the date which is one year after the date on which the
adjustment is made, if the period for filing the claim would otherwise
expire hefore that later date.

In other words, under this provision, the manufacturer would be
assured that it will have one day less than a year after the time the
adjustment is made (or deemed made) within which to file & claim for
credit or refund of the relevant tax.

Effective date
This provision would be effective on the first day of the first calendar
month which begins more than 10 days after the date of the provision’s
enactment,
Revenue effect
It is estimated that this provision would reduce budget receipts by
Jess than $100,000 in fiscal year 1980, and by less than $200,000 annually
during each of the next 4 fiscal years. (These amounts would otherwise
go into the Highway Trust Fund—through September 30, 1984.)
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d. Nonrecognition of gain on sale of residence for certain members
of the Armed Forces (sec. 10 of the bill and sec. 1034 of the Code)

Present law

Under present law, the entire amount of gain or loss realized on the
sale or exchange of property generally is rccognized. However, under
a “rollover” provision of the %eode (sec. 1034), gain is not recognized
on the sale or exchange or a taxpayer’s principal residence if a new

rinci(i)al residence, at least egual in cost to the adjusted sales price of
the old residence, is purchased and used by the taxpayer as his or her
principal residence within a period beginning 18 months before and
ending 18 months after the date of the sale of the old residence. The
basis of the new residence then is reduced by the amount of gain not
recognized on the sale of the old residence.

Ttis replacement period is suspended during any time that the tax-
payer (or the taxpayer’s spouse) serves on extended active duty with
the Armed Forces of the United States after the date of the sale of the
old residence, Currently, this suspension may not extend more than
four years beyond the date of the sale of the old residence. Thus, a
member of the Armed Forces generally is not required to recognize
gain on the sale of a principal residence if he or she purchases and uses
a new principal residence within four years after the date of the sale
of the old residence.

Issue

The issué is whether the period of time in which a new principal
residence may be purchased, in order to qualify for nonrecognition of
gain on the sale of the old principal residence, should be extended in the
case of a member of the Armed Forces who is stationed outside of
gle United States or is required to reside in Government-owned quar-
ers.

Explanation of provision

This provision extends the period of time in which a member of the
Armed Forces who is stationed outside of the United States or is re-
quired to reside in Government-owned quarters must purchase & new
principal residence in order to qualify for nonrecognition of gain on
the sale of the old principal residence. Under this provision, a member
of the Armed Forces who is stationed outside of the United States or
is required to reside in Government-owned quarters after the date of
the sale of the principal residence generally will not recognize gain on
the sale of the residence if the taxpayer purchases and uses 2 new prin-
cipal residence within the later of four years after the date of the sale
of the old residence or one year after the date on which the taxpayer
is no longer stationed outside of the United States or is no longer
required to reside in Government-owned quarters.
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The benefits of this additional extension period will be available
only if the taxpayer has timely filed, with the Internal Revenue Serv-
ice, a notice of the taxgayer’s intent to take advantage of the extension.

The extension of the period for replacement of a residence by a
member of the Armed Forces was not intended to constitute a prece-
dent for providing similar rules for other taxpagers because the prob-
lem of replacing a principal residence beyond the usual 18-month
period by a member of the Armed Fozces was considered to be a unique

problem.

Effective date
The provision would apply to sales of old residences after Decem-
ber 31, 1979 by eligible members of the Armed Forces.

Revenue effect
This section would have no effect on budget receipts through fiscal
year 1985. Beginning with fiscal year 1986, it its estimated that this
vrogram will reduce budget receipts by $10 million annually .



148

e. Exempt status of auxiliaries of certain fraternal beneficiary
societies (sec. 11 of the bill and sec. 501 of the Code)

Present law

Under present law, social clubs and similar nonprofit organizations,
such as national organizations of college fraternities and sororities,
are exempt organizations. Code section 501 (c) (7} provides that these
organizations must be organized and operated exclusively for pleasure,
recreation, and other nonprofitable purposes with no part of the net
earnings inuring to the benefit of any private shareholder.

However, section 501(i) provides that an organization otherwise
exempt from income tax as an organization described in section 501
(c)(7) is to lose its exempt status for any taxable year, if at any
time during that year the organization’s charter, by-laws or other
governing instrument, or any written policy statement, contains a
provision which provides for discrimination against any person on
the basis of race, color, or religion.

Exempt status is granted under section 501(c) (8) to fratermal bene-
ficiary societies, orders, or associations which operate under the lodge
system or for the exclusive benefit of the members of a fraternity op-
erating under the lodge system, and which provide for the payment
of life, sick, accident, or other benefits to the members of the society,
order, or association, or their dependents.

Issue
The issue is whether exempt status under section 501(¢) (7) should
be provided for auxiliaries of a fraternal beneficiary society which is
exempt under section 501(c) (8) and which limits 1its membership to
members of a particular region.

Explanation of provision * :

This provision allows certain auxiliaries of fraternal beneficiary
societies to qualify for tax-exempt status under section 501(c) (7) even
though membership in the auxiliaries is limited to members of a par-
ticular religion. The bill provides that the restriction on religious dis-
crimination in section 501(i) shall not apply to an auxiliary of a
fraternal beneficiarv society if the society is deccribed in section 50t
(c) (8). is exempt from income tax under section 501(a), and limits
its membership to the members of a particular religion.

The intended beneficiaries of this provision are the affiliated corpora-
tions of the unincorporated. subordinate lodges of the Knights of
Columbus, a fraternal society which claims tax-exempt status under
section 501(c)(8). Generally. these affiliated corporations were
formed to hold title to real property. Prior to the enactment of section
501(i) in 1976, some of the Knights' affiliated corporations have been
treated as social clubs described in section 501(c) (7).

"Effective date
The provision would apply to taxable years beginning after Octo-
ber 20, 1976, the date on which section 501(i) of the Code became
effective,
Revenue effect

It is estimated that this provision would result in a negligible re-
duction in budget receipts.
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3. H.R. 5973: Tax Trzatment of Certain Individuals Living Abroad
and Certain Pension Plan Distributions?

a. Waiver of time limits in foreign residence or presence require-
ment for Americans working abroad (sec. 1 of the bill and sec.
913 of the Code)?

Present law

Prior to enactment of the Foreign Earned Income Act of 1978, an
American who was present in a foreign country or countries for at
least 510 full days during any period of 18 consecutive months, or who
was a bona fide resident of a foreign country or countries for an unin-
terrupted period which included an entire taxable year, was entitled
to exclude up to a flat amount (generally $20,000) per year of his
foreign earned income (sec. 911).

The 1978 Act retained these eligibility requirements but changed
the special provisions for Americans working abroad. Generally,
qualifying inSividuals are allowed a deduction for their excess foreign
costs of living. The new excess living cost deduction (new sec. 913)
consists of separate elements for the general cost of livin%, housing,
education, and home leave costs. In addition, taxpayers living and
working in certain hardship areas are allowed a special $5,000 de-
duction in order to compensate them for the hardships involved and
to encourage U.S. citizens to accept employment in these areas, As
an exception to these new rules, the Act f)ermits employees who reside
in camps in hardship areas to elect to claim a $20,000 earned income
exclusion (under sec. 911) in lieu of the new excess living cost and
hardship area deductions. As noted above, the foreign presence or
residence criteria of prior law continue to determine whether or not
Americans working abroad qualify for the special deduction or
exclusion.

If a taxpayer working abroad is “temporarily” away from home in
pursuit of a trade or business, the taxpayer generally may deduct
traveling expenses (including amounts spent for meals and lodging)
for himself but generally not for family members who accompany him.
The taxpayer’s “homs” for this purpose is generally his principal place
of employment. While a determination of whether the taxpayer is
“temporarily” away from home depends on all the facts and circum-
stances, the Internal Revenue Service often holds that the taxpayer is
“temporarily” away from home if his employment is not anticipated to,

! This description is from the House Report on H.R. 5078 (H. Rept. 96-689).

! In principle, this provision was approved by the Senate Finance Committee
on Decemher 6, 1979. The Suhcommittee on Taxation and Debt Management
Generally held a hearing on 8. 878, which contains similar provisions on No-
vember 7, 1979,
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and does not actually, last more than a year. Otherwise, the Service
ordinarily views the taxpayer as not being temporarily away from
home and not entitled to these deductions.® A number of items in the
deduction for excess foreign living costs are measured with reference to
the location of the individual’s tax home.

Issue

The issue is whether, in a case where an individual goes abroad with
the expectation of meeting tho foreign residence or presence require-
ments, but fails to meet thoss requirements because of extraordinary
circumstances beyond his control, relief should be afforded from the
time limitations. ’

Because of the recent civil unrest in Iran, a number of Americans
who were working there with the expectation of meeting the foreign
residence or presence requirements returned to the United States prior
to the time that those requirements actually were met. :

Explanation of provision

This provision would provide that, under certain circumstances, the
time limits of the foreign residence or presence eligibility requirements
for the deduction for excess foreign living costs or the exclusion for
foreign earned income may be waived. Three conditions must be met
for the waiver to apply. First, the individual actually must have been
& bona fide resident of, or present in, a foreign country. Second, he must
leave the foreiin country after August 31, 1978, during a period with
respect to which the Treasury Department determines, after consulta-
tion with the State Department, that individuals were required to leave
the foreign country because of war, civil unrest, or similar adverse
conditions in the foreign country which precluded the normal conduct
of business by those individuals. It is anticipated, for example, that
such determinations ordinarily would be made in situations where the
State Department issues a travel advisory recommending that U.S.
citizens avoid travel to a country because of unsettled conditions
there. Third, the individual must establish to the satisfaction of the
Treasury that he could neasonabl; have been expected to meet the
time limitation requirements, but for the war, civil unrest, or similar
adverse conditions, An individusl who could reasonably have been
expected to be present in a foreign country for a period of 17 out of
18 months or a dona fide resident of that country for an entire taxable
year would be considered to have his tax home in that country for pur-
poses of the oxcess living cost deduction rather than being considered
to be temporarily (f)resent in that country. If these criteria are met,
the taxpayer would be treated as having met the foreign residence or
gresenee requirements with respect to the period during which he was a
ona fide resident or was present in the foreign country even though
the relevant time limitation under existing law had not been met.

Effective date

With respect to the deduction for excess foreign living costs and the
$20,000 annual exclusion as amended by the Foreign Earned Income
Act of 1978, the provision would apply to taxable years beginning after

* Rev. Rul, 60-180, 1060—1 O.B. 60.
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December 31, 1977 (the general effective date for those provisions).
Similar rules also are to be applied for taxable years beginning in 1877
or 1978 in the case of individuals who would otherwise be eligible for
the exclusion of foreign earned income (sec. 911) as in effect prior to
the 1978 Act, including taxpayers who, for 1978, elect the exclusion as
amended by the Tax Reform Act of 1976.

Revenue effect
This provision would have no effect upon budget receipts. It forgives

ag Sgnanticipated one-time tax increase of $10 million in fiscal year
1980,
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b. Special rule for certain distributions from money purchase
pension plans (sec. 2 of the b.ll and sec. 402 of the Code)

Present law

An employee who receives a lump sum distribution from a tax-
qualified pension, profit-sharing, or stock bonus plan may defer tax
on the distribution by rolling over the proceeds (net of any employee
contributions) within 60 days of receipt (1) to an IRA (an individual
retirement account, annuity, or bond), or (2) to another employer-
sponsored qualified pension, etc., plan.' The rollover rule also applies
to the spouse of an employee who receives a lump sum distribution on
account of the employee’s death. A lump sum distribution from a qual-
ified plan is eligible for favorable income tax treatment (e.g., 10-year
income averaging) if no portion of the distribution is rolled over.

A lump sum distribution must be a distribution of the balance to the
credit of an employee under a qualified pension, etc., plan, made
within one taxable year of the recipient. Generally, the distribution
must have been made on account of death, separation from service,
or the attainment of age 591%. If an employer maintains more than
one qualified plan of the same type, the plans are aggregated for the
purpose of determining whether the balance to the credit of an em-
ployee has been distributed. Under the aggregation rules, all pension
plans (defined benefit and money purchase} maintained by the em-
ployer are treated as a single plan, all profit-sharing plans main-
tained by the employer are treated as a single plan, and all stock bonus
plans maintained by the employer are treate(xiJ as a single plan.

Issue

The issue is whether & total distribution to an employee (or to the
employee’s spouse) from a money purchase pension plan should be
eligible for rollover treatment if the employer also maintains a defined
benefit Sension plan covering the employee and a total distribution is
not made from the defined benefit plan in the same taxable year.

Explanation of provision?*

This provision would allow an emplovee who receives a total dis-
tribution from a money purchase pension plan (which is otherwise
oligible for taxfree rollover treatment) to roll over thw distribution
to an TRA or to another qualified plan where the employer also main-
tains a defined benefit pension plan covering the employee even though
a total disiribution is not made from the defined benefit plan in the
same taxable year. The provision also would apply to the spouse of an
employee if the spouse receives such a total distribution on account
of the employee’s death.

* A rollover to a plan is not permitted if any part of the lump sum distribution
represents contributions made while the employee was self-employed.

* An identical provision is contained in H.R. 1212, as reported by the Senate
Finance Committee (S. Rept. No, 96-532, sec. 405).
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If the recipient rolls over a total distribution from a money pur-
chase pension plan and, in a subsequent taxable year, receives a total
distribution from a defined benefit pension plan maintained by the
employer, the later plan distribution could be rolled over tax free (if
it otherwise meets the requirements for a tax-free rollover} but other-
wise would not be eligible for the favorable income tax treatment
accorded lump sum distributions.

-Effective date

Generally, this provision would apply to payments made in taxable
years beginning after December 31, 1978. In the case of such payments
made before January 1, 1981, the period for making a rollover would
not expire before December 31, 1980,

Revenue effect

It is estimated that this provision would reduce budget receipts by
less than $5 million annually. . ‘
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¢. Definition of youth participating in a qualified cooperative edu-
cation program for purposes of the targeted jobs credit (sec.
3 of the bill and sec. 51(d)(8) of the Code)

Present law -

Under present law, a credit is provided for the hiring of members
of certain target groups. The credit, which is elective, 1s equal to 50
percent of qualified first-year wages and 25 percent of qualified second-
year wages. One of the target groups consists of youth who actively
participate in qualified cooperative education programs, who have at-
tained the age of 1€ but who have not attained the age of 19, and who
have not graduated from high school or vocational school.

Issue
The issue is whether the targeted jobs credit should be extended to
the hiring of youths participating in a qualified cooperative education
program who have attained the age of 19, but who have not attained
the age of 20.

Explanation of provision !

This provision would amend section 51(d) (8) (A) (i) of the Code
to provide that the targeted jobs credit would be available for the
hiring of youths who actively participate in qualified cooperative edu-
cation grograms, who have attained the age of 16 but who have not
attained the age of 20, and who have not graduated from high school
or vocational school.

Effective date
__This provision would applf- with respect to wages paid on or after
November 27, 1979, in taxable years ending on or after such date.

Revenue effect-
It is estimated that this provision would reduce fiscal year 1980
budget receipts bg less than $1 million, by less than $5 million annually
1115 8ﬁascal years 1981 and 1982, and by less than $1 million in fiscal year

' An identical provision is contained in H.R. 2797, the Technical Corrections
Act of 1979, as reported by the Senate Finance Committee (S. Rept. No. 96-498,
sec, 103(a) (6) (F')).
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d. Special rule relating to debt-financed income of exempt orga-
nizations (sec. 4 of the bill)

Present law

Generally, any organization which is exempt from Fedoral income
tax (under sec. 501(a)) is taxed only on income from trades or busi-
nesses which are unrelated to the organization’s exempt purposes; it is
not taxed on passive investment income or income from any trade
or business which is related to the organization’s exempt purposes.!

Before 1969, some exempt organizations had used their tax-exempt
status to scquire businesses through debt financing, with purchase
money obligations to be repaid out of tax-exempt proﬁts, for example,
as from leasing the assots of acquired businesses to the businesses’ for-
mer owners.

The Tax Reform Act of 1969 provided (in the so-called “Clay
Brown provision”) that an exempt organization’s income from “debt-
financed property,” which is not used for its exempt function, is to be
subject to tax in the proportion in which the property is financed by
debt. In general, debt-financed property is defined as “any property
which is held to produce income and with respect to which there 18
acquisition indebtedness” (sec. 514(b) (1) ). A debt constitutes acquisi-
tion indebtedness with resgect to property if the debt was incurred in
acquiring or improving the property, or if the debt would not have
been incurred “but for” the acquisition or improvement of the

property.?
The provisions relating to unrelated debt-financed income generally
applied to taxable years beginning after December 31, 1969.* The 1968

Act provided 2 transitional rule under which the Clay Brown rules

were to &pply only where indebtedness had been incurred after the date

on which similar bills were introduced in the 89th Congress (June 27,

1966) until taxable years beginnin after 1971. After the transition

Eorlod,_the new rules were applicable to all situations of investment
rrowing by exempt organizations.

1 There are some exceptions to the general rule that passive investment income
is tax-exempt. For example, social clubs (sec. 501(c) (7)) and voluntary em-
ployees beneficiary associations (sec. 501{c) (9)) are generally taxed on such
income. Also, private foundations are subject to an excise tax of 2 percent on
‘their net investment income.

* There are several exceptions from the term ‘“acquisition indebtedness.” For
instance, one exception is indebtedness on property which an exempt organiza-
tion receives by devise, bequest, or under certain conditions, by gift. Also, the
term “acquisition indebtedness” does not include indebtedness which was neces-
sarily incurred in the performance or exercise of the purpose or function consti-
tuting the basis of the organization’s exemption. Speclal exceptions are &lso pro-
vided for the sale of annuities and for debts insured by the Federal Housing Ad-
ministration to finance low- and moderate-income housing.

3 However, in extending the unrelated debt-financed income rule and other
rules relating to the unrelated business income tax to churches, the 1069 Act .
provided that these provisions did not apply to churches for taxable years begin-
ning before January 1, 1876. :
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Issue
The issue is whether a limited exception to the debt-financed income
rules should be provided for income derived from certain sales of real
proPeIS during 1976 in situations where the indebtedness was
Incurred prior to 1965.

Explanation of provision

The bill would provide a very limited exception to the debt-financed
income rules. Un£r this exception, it is provided that, in applying the
debt-financed income rules to any sale of real property during 1976,
indebtedness incun:gtd' before January 1, 1965, by an organization to
finance the constructioit of a buildinfg on such property shall not be
treated as acquisition indebtedness if the parcel o})e real property on
which the building was constructed (1) was acquired by the organiza-
tion before January 1, 1952, and (2) is contiguous to anotherparcel of
real property which (a) was acquired by the organization before Janu-
a? 1,1952, and (b) was used by the organization for exempt purposes
(for the entire period from January 1, 1952, until the date of enact-
ment of the bill).

Although this provision may possibly benefit other taxpayers, it is
primarily intended to provide tax-free treatment for a 1976 sale of real
property by the Tillamook County Young Men’s Christian Association
(YMCA), Tillamook, Oregon. The real property sold by the Tilla-
mook YMCA. was property adjacent to property it used for carrying,
on its charitable and educational purposes. g

Effective date
This provision would apply only to certain sales of real property .
during calendar year 1976, ;
Revenue effect

. It is estimated that this provision would result in a one-time reduc-
tion in budget receipts of less than $50,000 in fiscal year 1980.
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Joint Committee on Taxation
February 29, 1980

Revenue Loss Estimates for S. 1900and S. 1901

Listed belcw are the revenue loss estimates for S. 1900
and S. 1901, both of which are scheduled for a hearing today
before the Subcommittee on Taxation and Debt Management
Generally. In general, the bills permit a casualty loss to
be calculated on the higher of the reduction in value or
the adjusted basis of fruit and nut trees (S. 1900) and
timber (S. 1901). The revenue estimates for both bills were

not included in the February 26th Committee pamphlet prepared
for the hearing.

Reduction in Budget Receipts

Fiscal Year

Bill 1980 1981 1982 1983 1984 1985
S. 1900 0 23 17 18 20 22
S. 1901 0 476 274 306 339 374

59-897 0 - 80 -~ 11
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Senator BYRp. The hour of 9:30 having arrived, the committee
will come to order.

The committee has today eight pieces of legislation to consider.

The committee is pleased to have the distinguished Senator from
Nevada, Senator Cannon, this morning and, Senator Heflin, if you
would come to the table and make any comment that you would
like to in regard to S. 1900 and S. 1901.

STATEMENT OF HON. HOWARD W. CANNON, U.S. SENATOR
FROM THE STATE OF NEVADA

Senator CANNON. Thank you, Chairman Byrd and members of
the subcommittee. It is a pleasure for me to be here this morning
to discuss the wagering tax bill. As you know, this proposal would
amend the Internal Revenue Code to provide that the 2 percent
excise tax on wagers and the $500 occupational tax on wagering
shall not apply in any State in which wagering is permitted by law.

These taxes were originally promoted in 1951 as revenue-raising
measures and as a means of curbing illegal wagering. Over the
~ years, it has become clear that the impact of these taxes has been
just the reverse.

The 2 percent and occupational taxes hinder the ability of
gaming establishments which are authorized pursuant to State
license and regulation and which make a good faith effort to
comply with the code to compete effectively with illegal counter-
parts. The result is that illegal operations are actually benefited.

As pointed out by the Commisison on the Review of the National
Policy Toward Gambling in its 1976 report to the Congress, if a
legal bookmaker passes the tax on to his customers, the customer
will most likely take his business to an illegal operator who simply
ignores the tax. Yet, if the legal bookmaker absorbs the tax him-
self, he may well drive himself out of business.

Not only do these taxes work to the advantage of illegal opera-
tors, but they also subject legal gaming businesses to discrimina-
tory tax treatment. These taxes do not apply to parimutuel wager-
ing, coin-operated devices, State lotteries that base winnings on
horserace results, or casino ame. They apply only to legal sports
and horse bookmaking.

I wish to stress that Nevada is the only State conducting this
regulated and fully policed activity which is affected by these
taxes. There is no special Federal tax in the many States that
conduct horse or dog racing or jai alai games and States which
have legalized offtrack betting—particularly New York and Con-
necticut—are not subject to these taxes.

Furthermore, it should be noted that the State of Nevada in its
own revenue-raising capacity already imposes a tax of 5.5 percent
on these very same activities, There is a strong element of
inconsistency and inequity in imposing Federal taxes on select
gaming activities in a single State.

Gaming is Nevada’s largest industry. It is highly regulated and
licensed in the State, and the elimination of illegal gaming activi-
ties is a goal shared by both State and Federal officials.

Nevada is approaching its 50th year of legalized wagering, and
that longstanding experience has shown that the effect of the
excise and occupational taxes is detrimental to the enforcement of
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the gaming laws, and is discriminatory among the States and
within the industry. Those taxes should not apply to wagering
operations which are legal and regulated by the State.

I would now like to focus on the revenue aspects of these taxes.
In 1951, the Congress was advised that the estimated gain to the
Treasury from these taxes was $400 million per year. I said Con-
gress was advised; that was the estimate. In fact, the total revenues
gained from these taxes in fiscal year 1979 was only $10 million,
and for the past 2 years, the total cumulative figure is only
$17,717,000. I have with me a breakdown for the past 4 fiscal years,
taken from the IRS Commissioner’s annual reports.

I would like to submit that and make that a part of the record, if
I might, Mr. Chairman.

Senator ByrRp. Yes. That will be made a part of the record.

[The material referred to follows:]

EXHIBIT A—COLLECTIONS NATIONWIDE FROM THE 2-PERCENT WAGERING TAX AND THE $500
OCCUPATIONAL TAX, AS SHOWN IN THE INTERNAL REVENUE SERVICE COMMISSIONER'S ANNUAL
REPORTS FOR FISCAL YEARS 1976, 1977, 1978, AND 1979

Tax 1976 191 1978 1919

Wagering tax 4,962,000 6,632,000 6,637,000 9,124,000
Occupational tax 900,065 116,000 1,048,000 908,000

Total 5,862,065 7,408,000 7,685,000 10,032,000
Cumulative yearly total 5.862,065 13,270,065 20,955,065 30,987,065

Senator CANNON. In 1978, the Treasurv acknowledged that the
revenues from these taxes are extreme’y minor and furthermore,
that: “Experience with the several t-.xes on gambling does not
support the conclusion that there hav: been any substantial direct
benefits in income tax enforcement arising from the existence of
the gambling taxes.”

That is in a letter from Donald C. Lubick, Assistant Secretary-
designate, Department of the Treasury, dated June 8, 1978 and, if I
may, I would like to make that a part of the record.

nator BYRD. That will be made a part of the record.
[The material referred to follows:]

ExHiBir B

DEPARTMENT OF THE TREASURY,
Washington, D.C., June 8, 1978.

Hon. Howarp W. CANNON,
U.S. Senate,
Washington, D.C.

DEeAR SENATOR CANNON: This is in reply to your letters of March 16 to Secretary
Blumenthal requesting his comments on S. 98 and S. 1411. S. 98 would increase the
maximum credit for a State tax imposed on coin-operated gaming devices from 80
percent to 95 percent of the $250 per year Federal tax. S. 1411 would repeal the 2
percent tax on wagers and the $500 per year occupational tax levied on all persons
accepting taxable wagers or engaged in receiving wagers for any person liable for
the tax on wagers.

Repeal of the 2 percent tax on wagers would reduce revenues by $7 million. The
comparable revenue loss for the $500 occupational tax would be about $1 million.
Increasing the credit for State tax on coin-operated gaming devices would reduce
revenues by about $2 million.
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Taxes on wagers and coin-operated gaming devices reflect a public policy decision
that gambling constitutes an expenditure that can reasonably be subject to taxation.
In some cases this is a moral judgment. In others, an evaluation that such spending
is discretionary spending. Other have advocated excise taxes on gambling as an aid
to determining illegal gains which otherwise might escape income tax.

Our experience with the several taxes on gambling does not support the conclu-
sion that in the aggregate there have been any substantial direct benefits in income
tax enforcement arising from the existence of the gambling taxes. Cases of evasion
schemes have been discovered as a result of gambling tax enforcement, but not
enough for us to make a strong argument for retention of the iax on wagers or coin-
operated gaming devices. Revenues from the taxes are extremely minor. Conse-
quently, retention or repeal of these taxes should be determined by public opinion
as to whether gambling activities shoud be taxed as a sign of social disapproval. We
express no judgment on this.

Increasing the credit for State taxes on coin-operated gaming devices to 95 per-
cent of the Federal tax, as proposed by S. 98 would, in effect, convert the Federal
tax into a State tax. Consequently, as long as a Federal tax on gaming devices is not
deemed a vital part of the Federal tax system, we see no reason to continue it in an
attenuated form as proposed by S. 98.

Sincerely,
DonNaLp C. Lusick,
Assistant Secretary-Des?nate,
ax Policy.

Senator CANNON. In the 94th Congress, I introduced an amend-
ment to eliminate the excise wagering tax for legal gaming oper-
ations. In conference, the excise tax, which was at that time 10
percent, was reduced to 2 percent. The occupational tax, which was
at that time $50, was increased to $500. While the reduction of the
wagering tax was certainly a step toward correcting the situation,
it has proven itself to be just as effective as the 10-percent tax was
in penalizing legal operators.

Where the 10-percent tax was passed on to the customer, the 2-
percent tax is absorbed by the operator. The 2-percent figure is
approximately the margin of profit in these wagering operations,
and the effect of the tax is to remove that profit for the legal
operator. Simply stated, the 2 percent tax is a disincentive to legal
bookmaking operations.

The $500 occupational tax is yet another penalty. This levy ap-
plies to each ticket-writing employee of the betting establishment.
As a practical matter, most employers pass it on to their workers.

In some cases, the ticket writer, who is only a salaried employee,
pays it outright. In other cases, the tax is taken out of the ticket-
writer's paycheck. I am sure it was never the intention of the
Congress to apply a special tax on the right to work. The elimina-
tion of the occupational tax for legal operators would resolve this
“inequity.

The Federal occupational stamp was originally seen as a law
enforcement tool, in that it serves to identify bookmakers. That
purpose is already served since these individuals are either li-
censed by the State of Nevada, pursuant to a rather demanding
inquiry and hearing, or are registered to perform their duties with
law enforcement authorities. ,

There seems no reason to duplicate the effort when the identifi-
cation information is already maintained by the State and is made
available by the State.

In conclusion, the 2-percent wagering tax and the $500 occupa-
tional tax are ineffective as revenue-raising measures and as tools
for the enforcement of gaming laws. They are discriminatory taxes
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borne by the little guy who complies with the law, while his illegal
counterpart benefits.

For these reasons, I urge that this measure be favorably and
expeditiously acted upon by the committee.

Senator Byrp. Thank you, Senator Cannon.

Did you say that the total revenue from both the 2-percent tax
and the occupational tax is about $10 million a year?

Senator CANNON. Yes. As I said, in the last 2 years, the cumula-
tive amount was $17 million.

Senator Byrp. For the 2-year period?

Senator CANNON. For the 2 years. Actually it goes down because
most of the people who bet with the legal bookmaker, somebody
ggsk@ absorb that 2 percent and they will go back with an illegal

ie.

We found that out in the Commission of National Gaming Policy
on which I and Senator McClellan served on the committee, and a
number of our other distinguished colleagues. That was the conclu-
sion that we came to a number of years ago.

Senator BYRp. Is there currently a compliance problem with the
excise tax?

Senator CANNON. No. Not as far as the legal compliance is con-
cerned. They are in compliance. At least, we have not had any
complaints on that.

Obviously, if they are State licensed and regulated, the State
oversees the fact that they must comply, and they do comply. The
noncompliance comes in the area of the illegal bookie who com-
p{etely disregards that 2-percent tax as well as the $500 occupation-
al tax

Senator Byrp. What the tax tends to do, then, is drive people to
the illegal operation and away from the legal operation?

Senator CANNON. Yes, sir, Mr. Chairman.

Senator ByYRrp. It does not apply to casinos, does it? It only
applies to horseracing.

Senator CANNON. It has no application to casinos whatever.

Senator BYRrp. Only horseracing and dogracing?

Senator CANNON. The bookmaking, the wagering on the book-
making and sporting events on horseracing, dogracing, other sport-
ing events that are lawfully permitted.

Senator BYRD. As a revenue measure, this is of very little conse-
quence, a total of $17 million in 2 years?

Senator CANNON. As a matter of fact, the cumulative effect for
the last 4 years—which I will put in the record, if I may—is only
$30 million for the entire 4-year period. You see, it is about $7.5
million a year.

Senator Byrp. §7.5 million is quite a difference from the $451
million which was estimated in 1951.

Senator CANNON. That is correct; yes, sir.

Actually the estimate was a little higher than that, as I recall. It
was over $400 million, the estimate.

Senator Byrp. That is quite a differential, is it not?

Senator CANNON. Yes, sir.

Senator Byrp. Thank you very much, Senator Cannon.

Senator CANNON. Thank you.
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Senator Byrp. At this point the prepared statement of Senator
Laxalt will be made a part of the record.
[The prepared statement of Senator Laxalt follows:]

STATEMENT OF SENATOR PAUL LAXALT

Mr. Chairman, today I would like to express my support for S. 485, which I have
sponsored along with my colleague, Senator Cannon. This bill would amend the IRS
code of 1954 to exempt from the excise tax on wagers and the occupational tax on
bookmakers any wager or bookmaker authorized under State law.

This bill would not remove all taxes on legal bookmaking. Legal bookmaking
operations would remain subject to corporation taxes that eac le?timate business
must pay. S. 485 would remove a tax on the gross proceeds while leaving intact all
net taxes. No other industry is subject to a tax on gross income, and no industry can
remain competitive with such a tax.

In 1951, the Kefauver Senate hearings focused the public’s attention on the
widespread occurrence of illegal gaming activities and prompted Congress to gaas
legislation which would tax ten percent of the gross profit earned by an individual
accepting wagers. An occupational tax of $50 was also applied. In 1974, Congress
adjusted the percentage of tax onsg(r’oss profit from 10 percent to 2 percent and
raised the $50 occupational tax to $500.

The original intent of this excise tax was to discourage illegal gaming activities
and provide for more competitive markets. Legislators were informed that this tax
on bookmakers would generate yearly revenues in the area of $400 million. Both the
original purpose of this tax and the revenues it promised to produce seemed benefi-
cial to the enforcement of illegal gaming activities at the time.

But over the years, this tax has not produced the intended results. Rather, it has
discriminateu against the legal bookmaker and promoted further illegal gaming
activities. Because the current 2-percent tax imposed on the gross profit of the
bookmaker exceeds his profit margin, he lacks the incentive to remain a legal
operator. He is tempted to illegally operate and not pay the tax. Thus, more illegal
activities result and revenues are not generated.

The lack of revenue gained from the tax is another reason to remove such a tax.
Contrary to the original estimates that $400 million would be generated yearly, only
$10 million was gained in revenues in fiscal year 1979 and for the past 2 years the
total cumulative amount is $17 million.

From my experience as Governor of Nevada, I can assure you that the Nevada
state Jaws have the strictest control over gaming activities in the state, making
federal enforcement of gaming laws unnecessary. An interesting paradox has
arisen—only where the states have full control of legal gaming has the IRS enforced
the Jaw, whereas in other states, where gaming is illegal or state enforcement of
laws is lax, the IRS does not vigorously prosecute the laws. I firmly believe that the
states must take the lead in enforcement of gaming laws. The federal role should be
tu support the states, rather than impose the entire enforcement from the top.

Mr. Chairman, I ask that the Senate proceed quickly to remove both the occupa-
tional and wagering taxes. Excise taxes should be advocated as a means of curtail-
ing illegal gaming activities. But when such a tax discourages legal gaming and
promotes the growth of illegal bookmaking, I feel it is justified to remove such a
tax. Thus, I urge the passage of this legislation to abolish both occupational and
wagering taxation on bookmaking.

Senator Byrp. Senator Heflin?

STATEMENT OF HON. HOWELL HEFLIN, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator HEFLIN. Mr. Chairman, I appreciate very much the con-
sideration you personally, and your subcommittee, have shown me
in scheduling these hearings on these bills which I have introduced
so soon after the introduction, and also for allowing ine to come
today and speak on behalf of the people of Alabama and indeed the
rest of the Nation who have suffered tremendous losses due to
natural disasters and have seen these losses go uncompensated.

Mr. Chairman, as I mentioned, I have introguced two separate
bills to provide relief to two groups who are extremely vulnerable
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to the whims of nature. One bill, S. 1900, would amend the Inter-
nal Revenue Code of 1954 with respect to the treatment of casualty
losses in the case of fruit and nut trees, the other bill would have
the same effect with regard to timber which is lost due to a natural
or manmade disaster.

Mr. Chairman, the tremendous natural disaster caused by Hurri-
cane Frederic as it ripped through my home State of Alabama and
the neighboring States of Florida and Mississippi focused much
attention on some of the shortcomings of our disaster relief pro-
grams.

While on the whole, the programs are working well and respond-
ing to the needs of large numbers of persons, certain groups, due to
tl&g unique nature of their activities, find little solace in the relief
efforts.

Two groups which were particularly hard hit by this devastating
storm were the pecan growers of Alabama and adjoining States
and our timber producers. In Alabama, pecan growing as an indus-
try is concentrated in south Alabama, in the Mobile area. Alabama
is the third largest pecan producing State in the Nation and 80
percent of that production is in south Alabama, primarily in Bald-
win and Mobile Counties.

Pecan groves, many of which have been nurtured for decades,
were decimated by Hurricane Frederic. Mature nut producing trees
are valued at between $250 and $300 each. Some pecan growers
lost as many as 2,000 producing trees and suffered a real, unin-
sured economic loss of approximately $750,000 not counting the
value of the current crops.

In addition, it has been estimated that in Alabama alone, over
$300 million worth of timber was destroyed.

Mr. Chairman, you will note that I used the term uninsured. I
mean uninsured in that there was no insurance available to the
pecan growers of timber growers from governmental sources or
from private sources.

Moreover, it is estimated that it will cost between $20 to $40 per
tree to replace these lost pecan trees. To replace 2,000 pecan trees
could require a capital outlay of approximately $100,000. It takes
about 10 to 12 years for a new tree to produce enough pecans to
break even. Thus, many of our pecan growers face a grim future if
we do not rally to their support.

Mr. Chairman, as you know, currently our income tax laws allow
a person who has suffered a casualty loss to deduct the loss from
the current year’s income in computing their Federal tax, but the
deduction is limited to the lesser of the fair market value of the
items destroyed or the person’s basis in such property. For pecan
and timber growers, the tax basis in trees is minimal since it is the
handywork of nature along with the husbandry of the hard-work-
ing growers which produces a healthy producing tree and estab-
lishes its value.

Generally, no basis is acquired in the tree other than the initial
planting cost and in many cases producers plant their own trees
and get zero basis. The trees of Mr. Richard Higbee of Fair Hope,
Ala., for example, were set out by his father between 1916 and
1927. He has no basis in these trees and thus no tax loss. Although
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the basis may be minimal or nonexistent, the loss in real economic
terms can be staggering.

Another example dramatizes what I am saying: Mr. Leslie Hat-
chett of Grand Bay, Ala., owned 3,350 trees which ranged in age
from 4 to 100 years. He lost 2,255 of his trees for a casualty loss of
$755,000 from which he can get no relief. We must help people like
the iligbees and the Hatchetts.

Mr. Chairman, I am not going to dwell on examples. We have
representatives of the Alabama Pecan Growers Association here to
testify today and they will be able to give you a much better
description of the damage suffered by this group in Alabama. I
think they will have pictures to show some of the actual devasta-
tion and they will bring home to this committee and to this Con-
gress the almost total despair faced by some of these people today.
We also have representatives of the timber industry who can docu-
ment the tremendous loss to these farmers.

Mr. Chairman, what I propose in my bill is to allow pecan
producers and other nut and fruit producers and timber producers
special consideration under the casualty loss provisions of the Tax
Code. I think that the equities of the situation are such that special
treatment is well justified.

First, with regard to the fruit and nut trees, trees which produce
nuts and other fruits are substantially different from other types of
crops. Althogh a cash crop may be destroyed by disaster, usually
the producer can replant his crop either the same year or the
following year and harvest his crop within a short period of time.

However, nut producers must first grow a mature tree. The
leadtime just to reach the break-even point in the production of
pecans is estimated at 10 to 12 years. Second, the speculative
nature of the value of a cash crop as opposed to the value of the
orchard simply is not the same.

The value of a producing pecan tree can be readily ascertained to
a high degree  of certainty which is not always the case with
respect to a growing crop. Thus, the value of a tree might readily
available ever though the estimated value of given year's crop of
pecans might not be.

Another factor which must be considered is the nonavailability
of insurance for pecan trees. I think this is extremely important.
Most growing crops can be insured either through private or gov-
ernmental sources, but such insurance is not reasonably available
with respect to pecan trees.

Timber producers also have special problems, not the least of
which is the long time from planting to harvest, again in contrast
to cash crop farmers.

Mr. Chairman, the bills I am sponsoring would allow a taxpayer
a deduction for a casualty loss incurred by the taxpayer in his
trade or business with respect to nut or fruit trees or timber equal
to the fair market value of the irees on the date on-which the loss
occurs. This loss deduction would not be limited to the taxpayer’s
basis in the trees as is currently the case.

In the event that the taxpayer's loss were greater than his
income for the loss year, then the individual could carry back the
excess loss deduction 10 tax years and, if necessary, he could carry
the loss forward an additional 4 tax years.
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The purpose of the carryback provision, Mr. Chairman, would be
to generate a pool of capital by tax refunds which would enable the
person who suffered the extreme loss to get back on his feet and re-
establish his pecan grove or stand of timber. It is anticipated that
some taxpayers would obtain refunds for taxes paid in prior years
and these cash resources would enable the taxpayer to get his land
back into production.

Moreover, for the next 4 years after the loss year if all of the loss
was not absorbed during the 10-year carryback, the loss could be
carried forward to provide some shelter for income during the
period of time when the trees are totally nonproducing. After about
4 years, when the trees begin to produce, the loss deduction would
cease to be available. .

Mr. Chairman, it is imperative that we act with dispatch in
moving these bills forward. A lifetime of hard work on the part of
many Alabama pecan producers and timber owners is ¢t stake, for
if we do not act expeditiously, many of these people will be wiped
out financially. If each of my colleagues here in the Senate could
have joined me as I inspected the devastation wrought by Hurri-
cane Frederic, there is no doubt in my mind that this bill would be
passed with little debate.

If any of you have any doubt as to the power of nature to inflict
damage, then I suggest that you examine closely pictures of the
almost total devastation of many areas of my State as a result of
Hurricane Frederic. We must respond to the needs of these people
who have suffered such tremendous losses and I call upon this
Congress to take speedy action on this proposal.

Let me summarize, in my judgment, the equities here as distin-
guished from other crops. First, it takes a long period of time to get
back to productivity. Other crops, or other businesses, do not have
that 10 to 12 years before their business becomes income produc-

ing.

%econd, there was no insurance available, no insurance by the
Government, no insurance by private sources that was available to
these two elements of our economy.

Third, there was no Federal assistance program available at all
in regard to these, such as we have in many crops where they get
subsidies in other situations.

Fourth is that basically the pecan industry is a family business.
Family labor over the years has never been deducted as an expense
nor capilized in any way.

I think if we look at the Federal disaster relief programs, the
only thing that is available to these people has been help in clean-
ing up. Low interest on loans, even if available would do these

ople no good. Even if they could borrow money at 3 percent, they

ave nothing with which to pay the interest, much less to pay the
payments, for ten or twelve years until the tree becomes producing
and begins to generate income for the farmers.

I think that the rare inequities here justify consideration.

Congressman Jack Edwards of the First Congressional District of
Alabama was to be here and testify. He is ill and I ask that his
statement be entered into the record.

Senator Byrp. Without objection, so ordered.

[The statement of Representative Jack Edwards follows:]
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TESTIMONY OF CONGRESSMAN JACK EDWARDS, FIrRsT CONGRESSIONAL DisTRICT,
ALABAMA

Mr. Chairman, thank ggu for this opfortunity to testify before your Committee
today in support of S. 1900 and S. 1901. I have joined Senator Heflin in introducing
identical bills in the House, H.R. 5760 and H.R. 5761. I can assure you that this
relief is ur%;antly needed both for the pecan growers and for the timber growers
whose livelihood was virtually destroyed by Hurricane Frederic last fall.

Hurricane Frederic totally destroyed or severely damaged nearly 300,000 pecan
trees, just about two-thirds of all the trees in the State of Alabama. The
pecan crop was the largest single crop damaged by Hurricane Frederic. Alabama is
the third largest pecan producing state in the nation, with 80 percent of that
production in my Congressional District; and in one county alone in my District $33
million worth of pecan trees were lost. These trees were uninsured because there is
no insurance available for them from either governmental or private sources. These
losses will be felt not only by the pecan growers who were hit by the Hurricane;
they will be felt throughout the entire pecan processing industry, and in the final
price consumers pay for pecans and foods containing pecans.

When a cash crop such as corn or wheat is destroyed by a disaster, the grower
usually can replant his crop either the same year or the next season and harvest a
new crop in a relatively short time. However, fruit and nut trees are substantially
different—growers must plant new seedlings and bring them to maturity before
they begin to bear again, a process which takes up to 12 years at an estimated cost
of $20 per tree. The problems of rebuilding the pecan growing industry have been
geatly exacerbated by a severe shortage of pecan seedlings throughout the country.

raft wood was injured in the Hurricane, and the world’s largest n nursery in
Mississippi was also hit by the Hurricane. The Alabama Board of Corrections has
initial a state-funded planting program at the state prison farm in Atmore,
Alabama, training inmates to plant pecan seedlings from seed-nuts. I have urged
the Board of Corrections and the Horticultural Extension Department at Auburn
University to encourage the growing of new varieties of pecan trees in this program
which can be brought to bear years earlier than the older varieties. Still the impact
on the pecan industry will be crippling.

Losses in the timber industry were just as severe. Alabama’s timber losses from
Hurricane Frederic totaled $334 million. In the case of timber growers, entire tracts
of land must be cleared and reforested following a disaster. If timber lands cannot
be properly cleared, additional timber losses often occur because of pests and plant
disease. The amount of timber damaged in Alabama by Hurricane meric exceed-
ed by one-third the value of the total acreage annual harvest of all wood products in
the State of Alabama. If none of that wood had been salvaged, the economic impact
on the State’s economy would have exceeded $5.6 billion. And the salvage value of
the damage timber is far below that of healthy timber, since it has to be sold for
boards or gulpwood rather than as logs.

All of these losses to the pecan growers and their timber industry in Alabama
represent casualty losses. But the tax as {ou know limits casualty loss deductions to
the owners' cost basis in the property—the extent of the original investment in the
trees. Since most of these pecan trees and the timber were Jslanted ears, even
generations, ago; and since in most cases farmers have already elec to deduct
their normal operating expenses, such as fertilizer and fuel; most farmers have little
or no technical cost basis in the trees, although they have suffered disastrous
economic losses. If a farmer buys land with a grove of pecan trees or timber on it, of
course, he can cstablish his basis as a percentage of the purchase price of the
property. But most of the pecan and timber Frowers in Alabama have raised their
own trees from seedlings, In many cases on land which has been family-owned for
{ears. For many of my constituents, their only deduction for these tremendous
osses for the 1979 tax year is that allowed for the appraisal fees for determining
the extent of their losses.

I am sure that you know the crippling impact a natural disaster such as this can
have on the long-term economic health of a disaster area. For those of us who have
a substantial forestry industry or fruit or nut growing industry in our home states,
however, the problems are unique. Qur bill is the best approach we have seen to

roviding some relief to these two industries which were so hard hit by Hurricane
E"rederic so that they can be rebuilt and so the the adverse impact on Alabama’s
economy can be minimized. While I realize that some changes may be needed in the
language of our bill to clarify its scope, I will certainly work with this Committee on
them in every way I can. ‘

I urge &c:u. to act timely and favorably on this much-needed legislation. Thank
you, Mr. Chairman.
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Senator HEFLIN. We have three witnesses here to point up devas-
tation and the peculiarities of these programs: Mr. Robert Swift,
president, Swift Lumber Co., Atmore, Ala., who is the spokesman
for the Southern Foreign Products Assoclatlon, Mr. Taney Brazeal,
president, Alabama Pecan Growers Association; and Mr. Goodwm
Myrick, president, Alabama Farm Bureau Federation.

If the chairman would permit, I would like these gentlemen to
come to the witness table and be able to give you their idea and,
for the record, their thoughts on this legislation.

Senator Byrp. Thank you, Senator Heflin.

Would the three gentlemen come to the witness table, please"

I know of Senator Heflin's keen interest in this matter. He has
talked to me about it on three or four different occasions and the
committee wanted to work out this early hearing for him because
we do realize how keenly interested hc is in this measure.

We are glad to have you three gentlemen. I have some questions
for the three of you, but first, why do not each of you make your
presentation, if that is your w1sh‘7

STATEMENT OF TANEY BRAZEAL, PRESIDENT, ALABAMA /
PECAN GROWERS ASSOCIATION

Mr. Brazear. Thank you, Mr. Chairman. I am Taney Bruzeal
and I am a pecan grower as well as president of the Alabama
Pecan Growers Association. I certainly thank you for the opportu-
nity to be here today to speak on behalf of the Senate bill 1900.

The pecan farmers in Alabama do need help badly, and we need
it now. Hurricane Frederic just wiped out the pecan growing indus-
%rly eéong the gulf coast in Alabama and Mississippi, and northwest

oriaa.

Natural weather disasters can create similar destructions in
other parts of the country at any time. Hurricanes can, and have,
destroyed pecan trees in Georgia, Mississippi, Louisiana, Texas,
South Carolina, and North Carolina.

In the past, we have had ice storms that have destroyed fruit and
nut trees in central Georgia, central Mississippi, and into the Caro-
linas and into Virginia.

On October 12, 1962, a windstorm swept up the Wilhoumette
Valley in Oregon, carrying winds of a velocity of over 100 miles an
hour that uprooted hazelnut trees and fruit trees. You can also
have freakish {reezes that penetrate into the southern regions of
the Rio Grande Valley and into Florida, devastating citrus growers.

These hurricanes, hailstorms, floods, and tornados can very
quickly destroy a lifetime of work of fruit and nut growers from
any section of the United States. But back to the Alabama pecan
situation.

Prior to Hurricane Frederic, we were the third largest producing
State of pecans in the United States; 80 percent of this production
was concentrated along the coast in south Alabama.

Hurricane Frederic first blew all of the nuts off the trees.
Second, it blew all of the leaves off the trees and then it blew down
75 percent of all the mature, producing trees in Mobile County; 55
percent of all the mature, producing trees in Baldwin County.
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Approximately 11,000 acres of pecan trees were destroyed in a
12-hour period, a population of 144,000 mature producing trees
went down overnight.

Senator Byrp. Excuse me just a minute. You say 144,000 trees?

Mr. BrazeaL. Yes, sir. That is the estimated loss of mature,
producing trees.

Senator Byrp. That is out of a total of how many pecan trees?

Mr. BrAZEAL. A total population, I think, of trees in the State of
Alabama is around 400,000,

Senator Byrp. This would be more than a third of the total?

Mr. BrazeaL. That is correct. Because of the extreme good agri-
cultural practices carried on in Mobile and Baldwin Counties, more
of the production than that was located in that particular area.

Senator Byrp. Thank you.

Mr. BrazeaL. Now the value has been set on some aspects of the
loss. The loss of the 1979 crop was placed at $10.4 million and a
conservative estimate has been made on the value of what the
trees would have produced during the rest of their productive life.
That has been put at $110.9 million.

Losses due to the hurricane was a common situation. We feel
like the pecan farmers were really hurt worse than anyone, relat-
ing to the fact that they had no insurance money to cover the loss.
Insurance is not out, and uas not been available.

While our business colleagues are rebuilding their businesses
with the help of insurance benefits, pecan growers, on the other
hand, have no solutions to their problems.

The Alabama Extension Service economists estimate that it will
take $24.4 million just to replant the 144,000 trees and maintain
them until they come back into production. Now, time is very
important to the pecan growers, because it takes 8 to 12 years to
bring the pecan tree into production. Now, the problem, from
whence does the money come to replant the trees and for the
farmer to sustain his family while he is waiting for the trees to
come back into production?

Pecan growing in Alabama is a family farm operation. The larg-
est farm that I know of in the county is about 1,000 acres. This is
in pecan orchards, and it is a family farm situation.

To give you some other examples of the size of the family farms
that we are looking at, George B. Clump, just out of Fair Hope,
1,1?00 mature producing trees located on 150 acres. He lost them
all.

Leslie Hatchett, Grand Bay, Ala., 3,350 trees, ranging from 4 to
100 years, lost 2,250 trees.

These are the big growers that we have. Now, we have many
smaller situations. An example of this is a widow living outside of
Fair Hope on a 30-acre pecan orchard that she and her husband
had planted over 50 years ago.

I do have some pictures here that I would like for you to see that
will show you the actual destruction that we have sustained.

It is most depressing to witness the bulldozing away of a once
healthy farming industry. The pecan growing industry has been
one farming situation that has not created surpluses, that has not
depended on acreage allotments, nor has had to depend on Federal
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price supports or any other type of Federal assistance to this point,
but we need help now. We are quite desperate.

Pecan farmers think that Senate bill 1900 is the most fair way to
approach this problem because it puts money that we have paid
into the Federal treasury back in our hands. We have contributed
this money in our prosperous times. .

Family farming operations we believe to be essential to the agri-
cultural economy of the United States. I know that you are con-
cerned, and I know that you will give us proper consideration.
‘ Nﬁw, I have submitted a written statement with statistics and so

orth.

Senator Byrp. That will be made part of the record.

Thank you.

The next witness?

Senator HEFLIN. In his written statement Mr. Byrd has many
photographs. They have also attached a report of economists evalu-
ating the loss in many, many different ways. I think it is a very
thorough evaluation, fair evaluations, and I think they have-really
done their homework in regard to showing their losses.

Senator Byrp. That report will be very helpful, and will be made
a part of the record.

Senator Byrp. Senator Heflin, may I ask you this. As I under-
stand it, S. 1900 and S. 1901 are basically the same except one
deals with pecans and fruit; the other deals with timber?

Senator HEFLIN. Yes.

Senator Byrp. Thank you.

Senator HEFLIN. Maybe at this time Mr. Robin Swift, who is
representative of Southern Timber Growers Association, if you
would, Mr. Swift, go ahead.

STATEMENT OF ROBIN SWIFT, PRESIDENT, SWIFT LUMBER
CO., ATMORE, ALA., ON BEHALF OF FOREST INDUSTRIES
COMMITTEE ON TIMBER VALUATION AND TAXATION

Mr. Swirr. Thank you, Senator Heflin.

Mr. Chairman, my name is Robin Swift. I am president of Swift
Lumber, Inc.

Senator HEFLIN. Let me say something, too. You might be inter-
ested—his father served in the U.S. Senate for a brief period of
time. He served an interim appointment, Senator Robert Swift,
about 1946. --

Senator Byrp. Then your father served with my father.

Mr. Swirr. That is correct.

Senator BYrp. I am glad to know that and pleased to have you
here today.

Mr. Swirr. Thank you.

My home is in Atmore, Ala. Our business is a family business
employing 115 people. -

I am active in the Alabama Forestry Association and I am first
vice president of the Southern Forest Products Assocaition.

My testimony here today is on behalf of the Forestry Industries

-Committee on Timber Valuation and Taxation, an organization
{,ha(ti represents thousands of owners of millions of acres of timber-
and.
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Mr. Chairman, the importance of our timber resources in this
country can hardly be overstated. It is well spelled out in my
written testimony.

It is used for everything from tissue paper to structural beams. It
is a renewable resource as opposed to the nonrenewable nature of
oil and other minerals. The energy requirements for its manufac-
ture are low when compared to steel and aluminum and its pollu-
tion is low when compared to other products.

Forest Service statistics show that for every dollar invested in.
timber management, a total of $17 is generated in_other economic
activities and, if produced up to potential, our timber resource
could be a favorable factor in the balance of trade and could reduce
the price of housing or at least hold it in line to the point that it
would be a great help in fighting inflation.

Yet, with all these pluses going forward, the U.S. Forest Service
projects serious shortfalls in the timber supply in the decades
ahead, shortfalls that are not necessary if our production can be
raised to the potential offered by our land climate and high quality
tree species.

One of the great opportunities to raise this production lies in the
area of privately owned timber lands, but in order to accomplish
this badly-needed increase in productivity on private lands, we
need to create a favorable climate for long-term investment. We
need to remove some of the tax disincentives to long-term invest-
ment that presently exists.

One of the major disincentives is the present tax treatment of
casualty losses—that is, limiting the loss generally to the tax
basis—even though that basis may have been established many
years ago, long before the inflation of recent years, and before the
slow and carefully nurtured growth of the timber crop on a partic-
ular tract. -

Take, for example, the sitution of a timberowner who has an
adjusted basis of $5,000 on his timber which was purchased many
years.ago. Assume that due to inflation and the growth of the
trees, tiat it has increased in value to $50,000. Finally, assume
that the timber.is totally destroyed by fire.

The economic loss to the timber owner is $50,000, but his tax
deduction is limited to $5,000.

The most recent example of massive casualty losses in timber,
and one with which I am very familiar, is the damage caused by
Hurricane Frederic in south Alabama and southeast Mississippi.
The amount of downed timber in only four south Alabama counties
is equal in value to 1% times the annual cut for the entire State.

The dollar loss was massive.

Timberowners found that their trees, although still on the prop-—
erty, had lost value for at least four reasons. First, there was a loss
of volume because of broken and splintered stems and because
there were scattered trees that were not economically salvagable.

Second, there was a loss in value because of a drop in grade of
unused product, as in the case of $90 per cord poles being reduced
to $10 per cord pulpwood.

Third, there was the loss of value to the landowner because of
increased logging costs. These trees were down and in the dirt.
They were very costly to saw, to sever from the stump, that is, and
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very costly to skid because they were lapped up by the winds that
blew them down.

Fourth, there was the loss of value because of the great glut on
the market of a very perishable commodity. We are presently
cutting what I think is the last of the storm timber that would be
suitable for lumber because it has already begun to badly sap,
stain, and various stages of deterioration are setting in.

The hypothetical illustration of the owner who had a $50,000 loss
with only a $5,000 tax basis became very real in south Alabama
and it happened over and over again, and in much larger and
higher dollar figures than mentioned.

It is very disheartening for a timber grower to, overnight, have a
timber stand reduced in value to a very small fraction of its former
worth, to suddenly find that years of effort and careful production
are gone while, at the same time, realizing that he had no insur-
ance because none was available and also realizing that he cannot
even take his full loss as a tax deduction because of thc basis
limitation.

At that point, it is very easy for a landowner to make a decision
that he will not reinvest in the establishment of a timber stand
and then his acres contribute to the already startling situation
where only 1 out of 7 acres in the Southeast are being adequately
regenerated today. ‘

At that point, he becomes part of the timber supply problem and
not part of its solution.

Providing reasonable tax treatment for timber casualty losses is
one of the important steps which should be taken to remedy this
situation. It will encourage investment in reforestation by both
reducing the risk, to some extent, and providing at least some
further funds for reinvestment following the casualty.

We feel that the Heflin bill, Senate bill 1901, is one of the ways
in which casualty losses in timber can be addressed. My written
testimony offers some relatively small, but important amendments.
Our staff will be willing to work with this subcommittee in the
iievelopment of this and other solutions to the casualty loss prob-
em.

We support the thrust of the legislation and urge its favorable
consideration by the Congress.

Thank you, Mr. Chairman.

Senator Byrp. Thank you, Mr. Swift. Your statement will be
made a part of the record.

Senator HErFLIN. Goodwin L. Myrick is our next witness, presi-
dent of the Alabama Farm Bureau Federation.

If you ever have an evening that Mr. Myrick is in town and you
want to laugh all night long, he tells the best story of anybody I
know. He is sort of a modern-day Bob Burns that Arkansas pro-
duced at one time. I wish he had time today to entertain us, but I
believe we want to listen to his very intelligent insight into this
problem right now.

Senator BYrD. If he can equal Senator Heflin, he is going some
distance. I have had the privilege of having lunch almost every day
with Senator Heflin and enjoy it very much.

You may proceed.



172

STATEMENT OF GOODWIN MYRICii, PRESIDENT, ALABAMA
FARM BUREAU FEDERATION

Mr. Myrick. Thank you, Mr. Chairman, Senator Heflin, mem-
bers of the committee. It is a pleasure for me to be here today and
as president of the Alabama Farm Bureau Federation, I am
. pleased to present the American Farm Bureau Federation’s testi-
mony in support of Senate bills 1900 and 1901.

The Farm Bureau membership includes farm and ranch families
who produce virtually every agricultural commodity grown com-
mercially in this country. There are over 222,000 member families
in the Alabama Farm Bureau Association, the fourth largest State
affiliate of the American Farm Bureau Federation.

Many of our members reside in south Alabama where the force
of Hurricane Frederic was so devastating last year.

Over 80 percent of Alabama’s pecan crop is rroduced in south
Alabama. For the pecan tree growers there, many of whom are
Farm Bureau members, the storm destroyed years of investment,
not only in terms of money, but of time as well.

The years required to produce a mature grove of pecan trees can
never be recovered. But the economic losses to the growers of fruit
and nut trees and timber can be compensated by changes in the
Internal Revenue Code through the provisions of S. 1900 and S.
1901 which were introduced by Senator Heflin of Alabama.

Current tax laws on casualty losses do not recognize the true
losses suffered by the growers of fruit and nut trees and timber.
The code limits a casualty loss deduction under section 165 to the
lesser of the fair market value of the destroyed property or the
adjusted basis. The original basis or cost of a tree is often minimal.
Current tax treatement ignores the fact that the contributions of
nature and time should be major adjustments to basis due to the
unique nature of pecan groves and timber stands, as well as other
types of fruit and nut trees.

Given the length of tinie required to produce a mature tree, at
least 10 years in the case of pecans, Farm Bureau supports the
provisions of S. 1900 and S. 1901 which would allow a casualty loss
deduction equal to the fair market value of the property on the
date on which the loss occurs. These bills would cover casualty
lossies for the growers of fruit and nut trees and timber, respec-
tively.

It is a matter of equity to recognize that farmers who lose a
grove of trees or a woodlot have suffered an economic loss although
their original cost basis may be nominal. Hurricane Frederic is
proof that casualty losses can occur quickly and completely. Such a
loss should entitle the taxpayer to a deduction equal to fair market
value rather than the lesser of fair market value or adjusted basis.
This is particularly important for uninsured property.

The 10-year carryback and 4-year carryforward feature of both
bills is desirable because it allows the farmer to adjust income
during the period of reestablishment of the grove and, possibly, to
adjust previous tax liabilities so as to receive a refund for reestab-
lishment of the grove or timer stand. Carryback and carryforward
provisions are used throughout other sections of the code. For
instance, financial institutions, business development corporations
and small business investment companies are allowed a 10-year net
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operating loss carryback and a 5-year net operating loss carryover
for post-1975 net operating losses.

Farm Bureau views S. 1900 and S. 1901 as essential if tree
growers who suffer casualty losses are to remain in agriculture.
These proposed amendments to the Internal Revenue Code would
signal a commitment to assist farmers in the recovery of their
casualty losses. We encourage the subcommittee’s favorable consid-
eration of both bills and thank you for the opportunity to testify.

Senator Byrp. Thank you, sir.

Now, as I understand it, it takes somewhere between 8 to 10 to
12 years for a pecan tree to become commercially profitable.

Mr. BrazeaL. Eight to twelve years is sort of the break-even
proposition for growing pecans. In other words, at the end of that
time, you should begin to harvest enough pecans to pay for the
expenses of maintaining the tree in an individual year.

Senator Byrp. What is the commercial life a pecan tree?

Mr. BrazeaL. You will notice that I made reference to some trees
that were destroyed that were over 100 years old, so really, pecan
trees just sort of keep on as long as they are cared for properly.

Senator Byrp. Is there not a point at which they become
nonprofitable from a commercial point of view?

Mr. BrazeaL. No, sir. Not really. As long as the tree is cared for
and sprayed and fertilized properly, it just sort of keeps bearing.
Possibly, you know, at some very distant time in the future the
tree would deteriorate and quit bearing. Really, we do not have
evidence of that at this point.

Senator ByrRp. How many trees are normally planted to an acre?

Mr. BrazeaL. Well, the old manner of planting the trees were 10
to 12 per acre. Within the last few years, we have developed new
varieties that we can put closer together on the acre to get more
production per acre. And it requires more t. ces.

New we are looking at 40 to 50 trees per acre and hopefully if we
can find the money to replace these orchards, we will be looking at
replacing them in a more efficient fashion.

Pecan farming had been a good segment of our agricultural
industry even with the 10 and 12 trees per acre, so now, if we can
find the funds to replant these orchards and using modern technol-
ogy where we are putting 50 to 60 trees per acre, you see the
potential that this agricultural segment has.

- Senator Byrp. Now, if this legislation were passed, how do you
determine the value of a pecan tree, assuming it is destroyed?

Mr. BrazeaL. Of course, we have appraisers, real estate apprais-
ers, and so forth, that relate to property without pecan trees and
property next door that does have pecan trees, so I think this can
be established in relation to what these orchards are selling for
against the bare land and also in relation to established production
records, and using the production of this.

Senator Byrp. Well, an orchard which is, say, 20 years old——

Mr. BrazeaL. Is in its prime. That is a prime period of produc-
tion for tha: orchard.

Senator Byrp. All right. Say, an orchard was 80 years old and
both of them were destroyed.

Mr. BrazeaL. Bow do you relate value?

59-897 0 - 80 - 12
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Senator ByrRp. How do you relate value? They would not be
equal, I would assume.

Mr. BrazeaL. Well, I think it would relate to the production
records that were established.

Senator Byrp. You would equate an 80-year-old orchard with a
20-year-old orchard?

Mr. BrAazeAL. Only in relation to the amount of nuts that each
orchard were producing.

Senator Byrp. Is that the way you determine the loss by the
previous production rate?

Mr. BrazeaL. I think that would have a great deal to do with it.

Also, relating to the cost of bare land in relation to the orchard
situation.

Senator Byrp. Under this proposal, would the difference in ages
of the trees be taken into consideration? '

Mr. BrazeAL. I am sure it would. We really have had no stand-
ard type of pecan orchard situation because they differ so greatly
in age of trees, which does relate, to some extent, to the amount of
production and also, they differ greatly to the variety that the
orchard was planted in, which also relates to the amount of produc-
tion.

I am sure that this would all be taken into consideration in
establishing a fair value prior to the hurricane on the orchards.

Senator Byrp. I do not know much about pecan trees. I have only
seen a few in Louisiana. -

Is Louisiana a big producing State?

Mr. BrazeaL. Yes, Louisiana is a big State. Of course, the two
States that sort of lead the Nation in pecan production is Georgia
a}z;nddTexas. Alabama sort of comes along third, sort of a distant
third.

Our area is more concentrated, our production area, along the
gulf coast and the orchards along the gulf coast have been the
leading area in Alabama in agricultural practices and experimen-
tation, this type of thing, that accounts for our high percentages of
production, aithough we do not have that high a percentage of the
trees.

Senator Byrbp. I do not know anything about pecan trees but I do
have a knowledge of apple trees and the apple trees come into
commercial production at 8, 10, or 12 years, depending on how they
are taken care of, but say 10 years. But by the time they reach 35
years then they are on the borderline as to whether they are still
commercially viable, in my judgment.

Many growers do not agree with me, but in my judgment, the
orchardist would be wise to pull out trees after 35 years.

Mr. BrazeaL. This is not the case with pecan trees. In Texas I
know that there are trees there that are recorded as being near to
200 years old that still are in production. Pecan trees do not
deteriorate with age as other fruit trees dc.

Senator BYrp. Apple trees will live a long time, but they are not
commercially valuable after a certain period. Pecans are in a dif-
ferent category?

Mr. BrazeaL. They are in a different category. In developing
these pecan orchards, it was a family-type situation and, in many
instances, like I referred to Mr. Clump in the statement that I

\
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made having 1,500 trees, he did not plant all those trees at one
time. He planted 100 trees this year and 100 trees the following
year, as he was able to have the resources to make this capital
investment.

So this pecan industry we have in Alabama is something that
has developed over a 100-year period.

If we have to redevelop our orchards in that fashion, it will
probably take 200 years before we will get back to the point that
we are now, or it may never develop again.

Senator ByrRp. Some figures were mentioned earlier, which I
cannot remember exactly, where some 2,000 trees had been de-
stroyed?

Mr. BrazeaL. Yes, sir.

Senator Byrp. That would have meant a loss of $700,000?

Mr. BrazeaL. Yes, that is correct. That relates to Mr. Leslie
Hatchett over in Grand Bay, which is in Mobile County. He had
approximately 3,350 trees in his orchard and it was referred to as
the trees were from 4 years old to 100 years old. Obviously, the 4-
year-old trees were not in Lroduction and they were not lost.

The leaves were knocked off them and they were delayed, but
they will survive and come on into production in time.

Now, the appraised or the estimated capital loss to him was
placed at $755,000. He actually lost 2,250-0dd trees out of the 3,350-
odd that he had.

Senator Byrp. That would be $350 per tree, would it not?

Mr. BrazeaL. Something in that area, I would suspect. Plus, you
know, he lost the crop that he had on the trees. Our cron was only
2 to 3 weeks away from harvest.

Senator Byrp. Would the value of the crop be included under
this legislation?

Mr. BrazeaL. No, sir.

Senator Byrp. That is what I thought. It seems to me that would
be going pretty far.

Senator Byrp. No, sir. It is not included in this piece of legisla-
tion. I mention that only to emphasize the farmer’s general situa-
tion because he had all of his expenses of producing that crop, the
cost of chemicals, the cost of fertilizer, everything with the excep-
tion of the cost of harvest.

You know, it sort of put him in an already bad situation and
then he lost his trees and there is no possibility of income for a
number of years.

Really, the thing that disturbs me so much about the possibilit;
of losing the pecan industry in Alabama is that it has been a good,
viable situation for the farmer.

Sel}’ator Byrp. What kind of insurance can be obtained on necan
trees?

Mr. BrazeaL. As far as we know, absolutely none, from no
source. '

Senator Byrp. How about in protecting from hail damage? Does
hail bother pecans?

Mr. BrazeaL. Yes, there are some instances of hail, but really
they do not bother pecans the same they would peaches or fruit.

We have some tornadoes occasionally that take out a few trees.
We have had freezes, you know, in central Georgia. When I say a
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freeze, I mean an accumulation of ice on the limbs that causes
breakage and this sort of thing.

Senator Byrp. That would not be involved in this legislation?

Mr. BrazeaLr. No.

This specifically relates to Hurricane Frederic. Possibly it ex-
tends to other fruit and nut trees.

Senator HErFLIN. It would cover, for the future, any fruit trees.

Senator Byrn. Would it cover damage from ice as well as cata-
strophic breakage for ice?

Mr. Brazear. The damage I have seen to the pecan trees in
central Georgia and central Mississippi from the ice storm com-
pared very similarly to some of the damage that we suffered from
the hurricane. I should think yes.

Senator BYrp. Would the entire tree need to be destroyed before
this bill could be utilized? That is, the breakage of limbs I assume
would not be covered.

Mr. BrazeaL. I would assume that the tree would have to be
damaged to such an extent that it would have to be removed.

Senator Byrp. Let me ask you this. How do you answer the
Treasury argument that permitting a casualty loss is to permit a
losso deduction for depreciation which never has been subject to
tax?

T}}:at?is one argument that Treasury makes. How do you respond
to that’

Senator HEFLIN. Qur response to that is there are so man
differing and unusual equities here that it overcomes any suc
argument like that. No. 1, you have the long period of time to
bring it back into production. No. 2, you have the situation where
ycu have no insurance and practically every other business or
producers have insurance. You have none and none was available
from Government or from private sources.

You have also the fact that you have a family in approach in
practically all of the instances here.

I just think that the equities involved, the long-term devastation
that comes about, ought to be considered as opposed to that concept
that they argue.

Senator Byrp. Thank you.

[The prepared statements of the preceding panel follow. Oral
testimony continues on p. 272.]
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Mr. Chairman, Members of this Committee. On behalf of the
Alabama Pecan Growers Association, I thank you for the opportunity to
provide testimony calling your attention to certain facts and circum-
stances relevant to your consideration of Senate Bill 1900.

We call you attention specifically to the plight of the pecan
growers of South Alabama, Northwest Florida and the Mississippi Gulf
Coast who were wiped out by Hurricane Frederic Sept. 12, 1979. However,
this legislation would provide similar relief to owners of fruit and
nut trees throughout the country who are subject also to becoming victims
of natural disasters. V

Ice storms could destroy apples, cherries and peaches in such
states as Virginia, North Carolina and Georgia. Windstorms could once
again destroy the filbert trees in Oregon as they did in the early 1960°'s.
Hail storms and freezes also bring devastation to growers. The pecan
growing industry itself spreads along the Gulf Coast, across the south
and into the west and central regions of the nation.

Hurricane Frederic swept across this coastal area at recorded
winds of up to 150 miles per hour and although fortunately, the deaths
were few the devastation was almost beyond belief. Whereas most hurricanes
leave a narrow path of severe destruction in the wake of the eye, Hurricane
Frederic's eye was flattened to a width of about 50 miles. Along that
broad path from Pensacola, Florida to Pascagoula, Mississippi area, the
report was the same--destruction that was soon to be valued in the billions
of dollars.

It is expected that when the final figures are in months, and
perhaps even several years from now, Hurricane Frederic will prove to be

the costliest hurricane in history from the standpoint of property damages
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and cost of cleanup operations.

The damages throughout the path of Hurricane Fred;ric were SO
begin to cite them all. Neither do we 3uggest that it was the pecan growers
alone who suffered irreparably from the disaster. However, as we shall
point out later in this testimony, the pecan growers are unique in that they
suffered so much loss of future production and that they found themselves
with no compensation for severe lossess, and no means of replacing them.

The damage to the pecan growing industry was both in terms of
the dollar value in the area and also the impact on the individual pecan
growers. Alabama is the third largest pecan producing state in the nation
and 80% of that production is in South Alabama, primarily Baldwin and
Mobile County.

First, let us look at the over all economic impact of Hurricane
Frederic on the pecan industry in South Alabama. John Boutwell and
J. Lavaughn Johnson, economists with the Alabama Cooperative Extension
Service, Auburn University prepared just such an assessment in October 1979.
B;caﬁse this is the major known study of the impact available to us and
because we are quoting from it so extensively in this testimony, we are
attaching to this statement a copy of the complete report.

Boutwell & Johnson assessed the total direct impact of the
loss in the two Alabama counties of Baldwin and Mobile at $36.8 million.
They assessed the loss of the 1979 pecan crop alone at more than $10.4
million and the cost of the cleanup operation at $7.9 million. Their
assessment of loss in property was $18.5 million a figure we consider to
be very conservative since it was based on an average value of only $140

per tree which is a low value.
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When the value of the trees was approached using real estate
appraisal values, the total loss would be much greater. Using average
values cited by Larkin H. Harris, a real estate appraiser, and included
in Boutwell-Johnson report, the loss of property would be closer to
$40 million. That property los§ figure would raise the total direct
impact to $58.3 million, a substantial impact in such a small geograph-
ical area when it is taken into consideration that the figure is only for
one phase of the South Alabama economy.

In addition to the direct impact, Boutwell & Johnson found that
the disaster had a number of secondary effects.

Because commercial pecan production requires the use of special-
ized, expensive machinery and equipment both for maintenance and harvest,
there is a secondary economic effect on the machinery industry. Farm
machinery dealers in the two counties were averaging sales in pecan equip-
ment of $350,000 per year plus an additional $150,000 a year in repair
and maintenance of equipment. They report $300,000 of this business lost
in 1979 with little or no market for pecan equipment until production is
resumed at the earliest in 1987 and more likely in 1991. This secondary
effect is greater for following years because of the trend toward use of
modern farm rachinery.

Boutwell & Johnson report anether loss of some $1.7 million in
1980 to the chemical industry because of the loss of sales in chemical
insecticides, fungicides and herbicides. They project that chemical sales
to the pecan industry will not reach 1979 levels again until the year 2005.
Fertilizer and lime sales are expected to slowly increase but since max-
imum levels of use do not occur until the tree is 15 yo 20 years old, it

will remain at low levels also until 200S.
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The other secondary economic effect cited by Boutwell & Johnson
is labor. The pecan industry uses two types of labor. Production labor
during the growing season was valued at $528,000. -kazvest labor estimated
at $615,000. "More important than the magnitude of this loss is the sector
of the economy that it affects.”, they reported. "The majority of this
hand labor comes from low-income families. Pecan labor income greatly
increases their spendable income during the harvest months. The money
they earn is spent quickly so it affects an immediate boost to the local
economy.”

There is also a very significant secondary effect not included
in Boutwell & Johnson report. That is the pecan shelling and processing
industry which has built up in Mobile and Baldwin County based»on.the high
quality nut general to this area and the early harvest date along the
Gulf Coast. Without the source of supply of nuts on which this growing
industry was based, there will be a very high secondary effect on this
industry. Although it is too early to project accurately the dollar loss,
our discussions with leaders in this industry indicate it will be substantial.

Another example of a tertiary effect will be that on some
industries based on the pecan industry which then expanded into related
fields. One pecan shelling and processing industry located in Baldwin
County primarily because of the pecans. From there, it branched out to
include a large business of importation of Brazil nuts through the port
of Mobile. Without the g?can basis on which this industry was built, we
do not yet know what will happen to the import segment of that operation.

The loss of the 1979 crop valued at $10.4 million is a substan-
tial impact alone. In reaching that figure, Boutwell & Johnson found that
farmers had already spent $3 million on the 1979 crop, or a total of

about $275 an acre. 1In arriving at those fiqures, the Auburn economists
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took into account such items as depreciation and interest on equipment.
They concluded that "out-of-pocket costs are higher".

In making their study to assess the loss, Boutwell & Johnson
found that Baldwin and Mobile County pecan farmers in general grow a better
variety of pecan than in other areas of Alabama. That, coupled with the
fact that their pecan crop generally comes in about two weeks ahead of the
rest of the state, accounted for an average price in these two counties
that was higher than the rest of the state.

- Boutwell & Johnson found that clean up costs alone woul§
reach at least $7.9 million. The cost of the clean up per acre ranged
from 530; to ssoo"gggﬂggpgggfd on whether trees had to be completly
removed or cut baLk.

As we indicated.earlier, the damage to pecan orchards was severe
and extensive. How severe? Boutwell & 3ohnson report that 75% of all the
pecan trees in Mobile County and 55% of those in Baldwin County were blown
down and completely destroyed. The total acres of pecan trees completely
destroyed in both counties was 11,050 acres.

Another 4,500 acres in the two counties was so severely damaged
as to require heavy pruning which may or may not save those trees. HBow
successful that operation will be cannot be known for perhaps another five
years. The percantage of the pecan orchards severely damaged was 30% in
Baldwin County apd 158 in Mobile County.

The reason for the difference in severely damaged trees is that
higher percentage of the trees in Mobile County were completely destroyed.

Only 10% of the trees in Mobile County and only 15% of those in

’

Balawin County escaped with minor damage. The acreage involved in minor

damage was 800 acres in Mobile County and 1650 acres in Baldwin County.
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It is the loss of production from the destroyed pecan trees that reflects
so well the real casualty to pecan growers. Boutwell & Johnson assessed
that loss in these two counties alone at $110.9 million. That is a very
conservative estimate. We believe losses are even higher.

The factor which makes this estimate so conservative is use of
70¢ per pound as the vglue of lost production for all years from 1980 to
2000. The 70¢ per pound represents the five year average for the Alabama
Gulfcoast. However, the 1979 prices had already been fairly well established
at 85¢ per pound before the hurricane. The last year that prices in Baldwin
and Mobile Counties were as low as 70¢ a pound was 1977. With the prevailing
inflation rates, the continually healthy demand for pecans, and the unusually
high quality of the Gulfcoast pecans it would be reasonable to expect that
the price per pound for nuts would have been far greater in the coming years
than the old 1977 price.

By simply applying the 1979 value of 85¢ to the years 1980-1999
with no factor for price increases (assuming that operating costs most likely
would also rise propé;cionacely) we arrive at anticipated production loss of
$134.6 million.

We have discussed here the damage in terms of dollars and the
damage in terms of trees and acres. But the greatest impact is that on
the individual farmers. The people.

There is not enough time nor space to cite all of the examples

of how this disaster has impacted on individual pecan growers. We would
like to mention a few random examples.

Attached to this report is a newspaper report of the damage to
the pecan orchard of George B. Klumpp of Baldwin County. Total destruction

of four orchards containing more than 1,500 mature trees.
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18-A—Press Register usue, sontey, sost. 16, 111y

< . s N .o R foéii .
EXTENSIVE CROP DAMAGE RECORDED - Hurricane Frederic,
which left a path of destruction in Baldwin County Wednudaggm,
took a high toll on area croplands. Pecan grower George B ‘‘Bernie’”
Klumpp said the high. winds totally destroyed his four orchards which
contained more than 1500 mature trees. (Mobile Press Register
photo by Graham Heath). -

Entire pecan groves were destroyed by Hurricane Frederic.
The photograph above from the Mobile Press Register, Sunday, Sept. 16, 1979,

oriq.y four days after the hurricane, tells the story of the plight of one

pecan grower.
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Leslie Hatchett of Grand Bay in Mobile County owned 3,500 pecaﬂ
trees ranging in age from 4 to 100 years. He lost 2,255 trees for a real
casualty loss to him of some $755,000.

Another pecan grower in Baldwin County recently told of his
plight. "For 29 years I've built up my pecan orchards for me and my children.
Now it is all gone. Now I've got nothing and n» place to go. 1I'm forced to
abandon our life's program." This pecan farmer does not have the funds to

L]
replant. Nor does he have the 1), 15 or 20 years to wait to re-establish
production.

The loss has been great for pecan growers of all income groups.

An older, black farmer in Baldwin County some years ago proudly planted

pecan trees. He described his work to another farmer down the road:

"Look there young man. See them trees. Me and my boys set them out straight
as can be. That's my retirement. The boys can have the farm but those pecan
trees are for mé in my old age." Now, most of his pecan trees are down and
he has no way to recover that 1oss nor any income to look forward to in the
future. Since planting the pecans for his old age, he has since lost his
sight adding to the bleak future for this mun who had tried to plan ahead.

It is the cost and difficulty of getting back into production,
both in terms of dollars and years, that is a major problem-in the seemingly
hopeless situation of the pecan growers devastated by Hurricane Frederic.
Here we are not talking about 2ne year's cash crop--although that was a
$10.5 million loss for 1979 alone. There are several factors at work. They
include the cost in time and money to replant and re-establish orchards, the
inflation factor along with the growing interest rate which severely affects
the pecan growers ability to finance this long term operation, and even the

availability of nursery stock to replant even if all the other factors were
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not present.

Boutwell & Johnson project that even if these difficulties were
overcome that it would be the year 2000 before pecan production in these
two South Alabama counties again reaches the 12.3 million pounds expected
to be harvested in 1979. (Incidentally, the estimate for the 1°79 crop
destroyed can be considered highly accurate because the full grown nuts
were well established on the trees and harvest was only‘a few weeks away
so that growers already knew the expected production.)

Boutwell & Johnson's estimate of the year 2000 to regain
production was based 2,500 new plantings in 1979, and 5,000 new plantings
in 1980 and 5,000 more in 1981. Based on our observation of planting in

1979 and what we have been told to expect for 1980, we are well behind the

projected schedule. We will be well in the 21st Century before pre-hurricane

Frederic production is reached again in Baldwin and Mobile Counties.

A pecan is not expected to begin production, according to
Boutwell & Johnson, until about the eighth year. Some will require up to
the twelfth year before reaching full production. This means that pecan
growers must plant, maintain, fertilize, spray and, in general, manage a
pecan orchard for from eight to twelve years before they may expect a crop.
Not only is that cost high, it represents operating funds which must be
financed. It represents, pushing off into unknown economic waters with no
reliable charts for inflation or interest rates for the years ahead.

The competition for financing today is, perhaps, the major
factor in any business enterprise. With increasing pressures for consumer
financing and other relatively short-range financing, the pecan grower is
at a disadvantage in the money market place. With prime lending rates as
of February 22, 1980 at 16.5%, the future for financing a farming operation

which requires eight years to begin production is even more bleak. A rate
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of 18 to 20 percent on a 90-day charge account, high as that is, is one
thing. But 18 to 20% a year for eight years for a pecan grower is eco-
nomically prohibitive. Given those kinds of expectations, today's Baldwin
and Mobile County pecan grower might well have a better chance of striking
oil or gas on his land than of establishing a profitable pecan orchard.

Boutwell & Johnson have determined that the delgy in planting
caused by the lack of available transplants makes the re-establishment of
the Gulfcoast pecan industry quite costly. They estimate that replanting
of the 144,000 destroyed pecan trees cannot be completed before 1985. 1In
fact, we are running behind that schedule already.

They break down costs into establishment (meani.g initial planting,
etc.) and annual maintenance until nuts are harvested in year eight following
planting. Their projected costs per acre for establishment ranges from
$511 per acre for 1979 to $823 an acre for 1984 on close spacing of 32' to
40' and from $374 per acre in 1979 to $728 an acre in 1986 for wide spacing
of 30' to 60'. Using wide spacing will require two additional years to
replant the same number of trees as close séacinq.

Maintenance costs are estimated at from $232 per year per acre
for the first year for close spacing to $452 for the eighth year or 1986.
For wide spacing, they project maintenance costs per acre of from $153 for
1979 to $298 for 1986. The 1979 costs were derived from actual budgets.
Costs for following years include anticipated 108 inflation factor.

Projected costs for Mobile and Baldwin Counties for 1980 to 1986
accorélhq to‘Boutwell & Johnson is $24.4 million to restablish 6,135 acres.
That cost includes tree replacement and maintenance to bearing age. At
the closer spacing anticipated for re-planting, the 6,135 acres would re-

establish the 144,000 trees destroyed in the hurricane.
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The economists project an average cost per acre of $3979 and an
average cost per tree using 24 trees to the acre spacing of $166 per tree.
Again, this is a conservative projection because inflation factors raise
thie cost per acre each year and if planting does not follow the schedule
then total costs will rise. For example, the cost per acre rises for $2516
in 1980 to $4452 by 1986. These costs do not include a charge for land
or management.

The projected replacement rate, based on maximum availability,
ranges from only 100 acres for 1980 to up to 2100 acres in 1986. Replanting
of 100 acres in 1980 means in practical terms, that perhaps cne of the many
pecan growers in Baldwin and Mobile Counties could find enough transplants
to replant. Please note, for example, that in this data updated in January
1980, that they now figure replacement on the basis of only 2400 trees for
1980 instead of the 5,000 estimated in October, 1979. The lack of avail-
ability of transplants is a serious factor.

(Please note an apparent discrepancy in the numdber of trees
expected to be replahted in the year 1980. Most tables in the Boutwell &
Johnson study set that figure at a high of 5,000. However, Table 1l on
Page 25, treats the replanting on a more realistic basis of 2,460 for
198G based on availability. The reason for the apparent discrepancy is that
the authors in January updated that table and it has been substituted in
the report for the earlier one. To avoid any more confusion than necessary,
we have continued to use his 5,000 tree replanting schedule for all other
discussions and tables except for the one recently updated on cost of
re-establishment. Note general remarks throughout the testimony calling
attenticen to the fact that planting is not on shcedule.

The plight of the South Alabama pecan farmer today is a hopeless

one. BNo trees, no insurance (none was available), no money to replant, in
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many cases not enough time left in a person's working years to replant,
and not enough nursery trees available if growers could afford them.

As this committee meets today, bulldozers are leveling off pecan
orchards, families are thrashing about the problems of what to do. For too
many of them, the answer is fast becoming that of selling equipment for
whatever they can get out of it. The personal impact not only of the loss
but of the question of what to do is also taking its toll. Pecan growing
is frequently a family operation that spans two or more generations. The
distress of one Baldwin County family is multiplied when the sons, who
have been doing the pecan growing, decide to sell out the equipment and
give it up and the elderly mother still owns the land tries desperately to
hold on.

Pecan growing is very much a family operation. We know that from
our first hand personal knowledge of the industry and the statistics reaffirm
it as well. In fact, Boutwell & Johnson found that ir Mobile County there
are more acres in home orchards than in commercial pecan production. The
economists found approximately 5,000 acres of orchards were home owned and
farmed as compared to 3,000 acres of commercial orchards. The ratio of home
owned orchards in Baldwin County was less with 3,000 acres of home owned
orchards compared to 8,000 acres of commercially grown pecans. The total
acreage for both counties shows a very high percentage of home owned with
8,000 of 19,000 acres or 42% of all acres being home owned. (See Table #1,
Page 3, Boutwell & Johnson.)

To understand how that high a percentage could be accurate, one
Fnst loock to the history of the development of the pecan growing industry
in South Alabama. Like many farm products, the pecan began with a few trees

and a few farmers. Some of the earliest memories of pecan trees in the

59-897 0 - 80 - 13
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South were as yard trees often refered to as "tax trees” because owners

sold par£ of the product for moﬁéy to pay their yearly property taxes on

the home or farm.. There were still enough pecans left for fruit cakes,

the legendary Southern pecan pies, candies, and for just cracking and eating
either plain or salted, buttered, and roa;ted in the skillet,

As the pecan flourished, more trees were planted, first a few
at a time and then entire orchards. More pecan trees soon brought the need
for modern methods of nut production and with it modern equipment, fertilizer
and insecticides. Within a few generations, mostly since the early 1300's
a backyard "egg money" type operation evolved into a healthy, growing industry
still centered for a large part around the family labor and managemént but

" increasingly a cormercial operation.

It is precisely that growth as a family operation which accounts
for the plight of pecan growers such as the man in Baldwin County discussing
his loss with the accountant preparing his 1979 income tax. What basis
was in the trees? What did they cost to plant? The answer: "Pappa and
Mamma éut them out. They bought them for 25¢ a piece and I don't even have
a record of that." Provable loss under current tax law? None.

The fact that the pecan growing industry in South Alabama is such
a family related business means that the average pecan grower does not have
readily available, nor affordable business and tax service. The family
operated pecan growing business, like the one in Baldwin County operated by
a woman and her two sons, finds itself seeking professional assis:ancé-only
at tax time. That is usually too late and there is not much that can be
done except accurately report what has happened on that farm that year.

Tax planning is just not practical. How can a 35 year-old pecan farmer
make a wise decision about whether or not to incorporate his business, for

example, when grandpa still owns the land and may not have docided just yet
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who is going to inherit it when he dies? -

A home operated industry can be a healthy one. -The pecan growers
are a fine example. While we continually learn of the general difficulties
of the farm econcmy and especially that of family operated crop farming,
the pecan grower is an exception. His future in South Alabama was bright
when the natural disaster of Hurricane Frederic struck last September.

The pecan grower in general, and, as Boutwell & Johnson pointed
out, the grower in Baldwin and Mobile Counties particularly, had a ready
market at a favorable price. And if the price was not that favorable, he
could put his pecans in cold storage and carry them over to the following
year for sale.

The pecan market is highly competitive, it is not infiuenced
by speculation such as trading in other commodities; nor is it influenced
by government controls. Pecan production is one of the last free markets.

The pecan grower has been doing well with a good, healthy, growing
industry. There have been no surpluses, no set asides, no price supports.
Unlike other segements of the agricultural industry, pecan growers have
never received any specific federal assistance before Hurricane Frederic.
It is with a mixture of pride and despair that we report that pecan growers
are today receiving their first benefits from federal assistance-~the U.S.
‘Army Corps of Engineers is providing some assistance in removing our
destroyed pecan trees--part of their general program of debris removal
following Hurricane Frederic.

We are here today to request government assistance because it
is so badly needed, because it is fair and equitable and, equally important,
because we have no place else to go.

Tax law and regulations to the contrary, the loss to a pecan



grower of our pecan trees is a very real loss. It is a loss that can be
described in fair market Qalue per pecan tres. We are not proposing any
formula for arriving at fair market value nor any conclusions as to what
that fair market value would be at this time. It is fairly certain that

it would be higher than the average per tree value which Boutwell & Johnson
used for the purpose of assessing the total economic impact of the loss of
pecan trees during the hurricane.

We suggest that the principle of allowing tax losses which reflect
the realities of our economic life is fair and equitable. We remind you
that the basis of income taxation is profit and that the practica of deduc~
tions for casualty loss is long standing. It is the circumstances of a
terrible, natural disaster combined with the complexities of a largely
family opeQ;ted farm industry that has left pecan growers bankrupt and
hopeless. We can not help but believe that had anyone been able to foreses
this situation that the tax law would have already contained some kind of
provisions to recognize real loss.

- We respectfully request that this Committee give a favorabls
report on Senate Bill 1900 and that members urge their colleagues in the
Congress to give prompt passage. Relief is needed badly and it {s nesdad
now. Other industries,‘gmall businesses, and home owners are now well on
the way to recovering from the disaster of Hurricane Prederic. They have
collected their insurance and are re-building.

Pecan growers, however, are in a state of continuing disastsr,

We have weathered the shock of seeing thousands of tres years of growth
flattened like corn ;;;I;;._—Nov, we are in the midst of the secondary
shock of learning that we have no means to rebuild.

Passage of Senate 38ill 1900 vill 40 at least two very important
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things. First, and this is no frivolous argument, it will give hope to
the despairing pecan grower. It will give the grower, large and small,
at least one substantial straw'to grasp.

Secondly, and the matter which with you are primarily concerned,
Senate Bill 1900 would allow the pecan grower a casualty loss based on
fair makdet value. This loss could be carried backward for up to 10 years
and, if necessary, forward for 4 years. Through tax adjustments, arrived at
through sound, acceptable means of establishing fair market value, it would
be possible for the pecan grower to recoup some taxes in order to form
a capital reserve to finance the re-establishment of his orchards.

We realize.that we are asking for a departure from the established
methods of setting casualty loss at fair market value or cost, whichever is
lowest. Why should the pecan grower's trees be established at fair market
value when the commercial building, for example, lost in the hurricane is
set at cost? The answer is insurance. Rather the lack of it. That is the
difference. The building owner has available to him insurance at a
reasonable cost to protect him from losses usch as those from Hurricane
Frederic. The pecan grower has no such insurance. It is not available.

v

Because so many pecan growing operations are family operations,
they have already been somewhat at a disadvantage under tax regulations
in that self-labor is not allowable as an expense and also in that
practially no family operations are set up to allow depreciation on the
trees. Thus we find an apparently inequitable contrast where the city doctéz,
lawyer or businessman who several years ago purchased a pecan orchard
and set up an advantagecus bookkeeping system, has been able to depreciate
his trees since owning them and now, with the hurricane, is able to deduct
the remaining basis as a casualty loss. Many of those type losses which

will show up on 1979 tax returns will, in effect, indicate an individual
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tree value greater than that suggested by Boutwell & Johnson. The pecan
grower, on the other hand, whose orchard is his life's work and his family's
bread and butter, can not prove, under presant requlations, any loss that
approaches the fair and realistic value of what was owned by him and is
now destroyed.

Even the individual home owner with a pecan tree as a shade tree
in the front yard is in a better position under current tax regulations
than the pecan grower. If an appraisal indicates that a home in the city
is less valuable after the hurricane akd the loss of the pecan tree, he
can claim that loss. The home owner's loss will be based on current market
values of his property, not on the cost of that shade tree.

Viewed from Q simple, common sense approach, the pecan
grower is asking for a position under tax laws which will treat his losses
as fairly as those of the home owner with a shade tree or the recent
purchaser of an established pecan orchard. In the case of the pecan grower,
that tax situation will, without a doubt, determine whether or not the pecan
industry will surwvive in South Alabama. It will determine whether or not
i~.iividual pecan growers will continue at their iife's work or be forced
off the family farm, along with their employees, and into the open job

market to swell the unemployment rolls.
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Obtaining an accurate assessment of the damage to the pecan industry
is a difficult task due to the lack of statistical data. This report is
based on the best information available from secondary data, conversations
with growers, shellers and others in the pecan industry, along with logical

". deduction.

The report contains information pertaining to the following topics:

1. Status of the Pecan Industry Prior to Frederic -
- - - includes the estimated acreage of trees in the
two-county area, average yields as provided by growers,
average prices as provided by growers and shellers, value
of the 1979 crop loss, and estimated costs of production.

2. Lloss in Value of Production to the Year 2000

3. Cost of Cieanup
- - -examines the cxtent of damage and the costs of
various types of cleanup operations. Total cost of
two-county pecan damage cleanup is estimated,

4. Value of Pecan Trees Damaged
§. Costs of Re-establishing Pecan Trees

6. Secondary Effects on The Economy
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STATUS OF THE PECAN INDUSTRY

PRIOR TO FREDERIC

Table 1
ESTIMATED PECAN ACRI'ACES AND YIELDS
FOR MOBILE AND BALONIN COUNTIES
COMMERCIAL ORCHARDS HOME ORCHAPRDS

COUNTY acres Av. yield No. acres Av. yicld
Mobile 3,000 A, 886 Lbs/A. 5,000 A. 240 1bs/A.
Baldwin 8,000 A. 965 1bs7A. 3,000 A. 240 1bs/A.
2-County Total 11,000 A. 920 1bs/A. 8,000 A. 240 1bs/A.

Table 2

ESTIMATED TOTAL PRODUCTION
AND VALUE OF CROP, 1879

County

Total
Pounds Production

Total Value®

Mobile - Commercial
Home

Baldwin - Commercial
Home

TOTAL’

2,658,000
1,200,000

7,720,000
720,000

12,298,000

*Value = Total pounds x § .85 per pound

$ 2,259,300
1,020,000

6,562,000
612,000

$ 10,453,000
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Table 2
GROWER AVERAGE YIELDS
EXPRESSED AS POUNDS PER ACRE*
Baldwin County Modile County
1 2 3 1 2 3 4
1974 959 347 A e 477 625 1000
1975 928 1093 | 1123 785 233 1200
1976 857 1187 506 231 750 1000
1977 1027 1715 984 1522 1300 1500
1978 686 467 342 - 50 460
Grower Averages 943 1115 836 739 754 877 1175
County Averages 965 lbs 886
2-County Average 920 1bs.

* Provided by members of the Alabamn Pecan Growers Association

** No records for 1974
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Table 4

PCCAN PRICES - COMPARISON OF BALDWIN-MOBILE PRICES
WITH ALABAMA AVERAGE PRICES

Year State ' Balduin-ﬁobile'
Average Average
(¢/1b.) (¢/1b.)

1974 50 57

1975 35 53

1976 84 87

1977 50 70

1978 S5 . 81

1979 gse*

*Furnished by grower and sheller records

**Forecast

NOTE: Pecans in the Baldwin-Mobile area are harvested about 2 weeks prior to other
pecan producing regions in the country. Also, most of the nuts harvested in the
Baldwin-Mobile area arc the Stuart varicty which is a good yuality nut. These

two factors account for the favorable price differential experienced by Baldwin-
Mobile pecan growers.
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Tabiv g
PELANSy IMPRUVED VARIETIES , RECOMMEINDED MANAGIMINT PRACTICLS
8ASLU 0! 60 X 60 FLOr SPACING, 100 ACRE ORCHARD, LARGE TREES
ESTINMATED COSTS AND RETURNS PER ACRE, ALABAMA ‘GULFCOAST, 1979

PRICE QR VALUE OR
UNIT COST/UNLIT QUANTITY cost

L. GROSS RECEIPTS -
PECANS L8S. .85 920.0C —732.00
TOTAL 782.00
2. VARIABLE COSTS
PREHARVEST
NITRUGEN LBS. 2.2 100.00 21.00
PHUSPHATE L3s. 0.20 15.00 3.00
PUTASH LBS. 0.10 30.00 3.00
LINC LBS. 0.22 24,00 5.28
Lint TGNS 16.00 0.50 8.00
INSECTICIDE APL. 5.75 8.00 46.00
FUNGECIDE APL. 9.00 10.00 90.00
HERDICIOE APL. 5.25 3.00 15.75
MACHINERY ACRE .14 1.00 12.14
TRACTORS ACRE 23.33 1.00 23.33
INTEREST uUN UP. CAP. bot. Q.12 1905.04 wol2at0
SUBTUTAL,) PRE-HARVEST 240411
HARVEST CUSTS
PECAN CLEANING L8s. V0> 920.00 46.00
HACHINERY ACPRE 1.9¢ 1.00 176"
TAACTORS ACRE 2451 1.90 ———lall
SUBTUIAL, HARVEST 50.47 N
TOTAL VAR[ABLE CuST 290.58
3o INCUME AHUVE VaRIABLD COSTS 491.42
4. FIXED CUSTS . i
MACHINERY . ACRE 51.04 100 27,01
TRACTURS ALPE 26.69 LeOJ  __24ab9§
TUTAL FIXED LUSTS d4s.10
S. LABCR CfSTS
PREMALYEST TASURLINAC & MACHE  HLUR 4409 3080 35.1%
HARYEST LASURITRAL &% MALH) RN €. 00 4etl —bla02
FOTAL LABLR COSTS 92444
6. TUTAL COMIS 427.12
To NET HETURINS TU LAND ANU *aNabERSNT 354.88

FERTILIZER “MILy U3SD (1u0=-19-301 JASKU U dbkJluM LLVLL GF SULILL FERTICITY
INSECTICIENES o FUNGICIUED APPLIED ACLUROING bu EXTENSILH St RVICE CGANERLIAL
PLCAN SPRAY SEMEJJULE AT KRATES POR LAWKGE PELAN TRCES { 235 Fl.). ~

HJIOGLT JOTRT L TLATILI vy 3R -+ 15 900712 1w
ANNUAL LAPITAL MUNFH L1

59-897 0 - 80 - 1y
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Table Sb
PECANS, IMPROVED VARLETIES  RCCOMMENDLD MANAGEMENT pnAcracses -
BASED UN 80 X 60 FOOT SPACING, 100 ALRE _QRCHARD, LARGE TREES
ESTIMATED COSTS ANO RETURNS PER ACAE,ALABAMA, 1979

FUEL.OIL, FIXED

i ITEM TIMES LABUR MACHINE LUB. REP. COSTS
OPERATION Nil. OATE OVER HOURS MHQURS PER ACRE PER ACRE
ORY FERT SPREAD Ly71 FEB 1,00 0.145 9.u93 0. 46 0.76
PCN SPRAYER(S?) 5,34 APR 2.0U0 0,488 0.313 2.93 T.24
HERB APPL Ly75 APR 1.3 Qeley 0,095 Q.26 Q.49
NURSE TANK 8,99 APKR 2490 Q47! 0.308 1.70 l1.48
PCN SPRAYER{SP) 5:34 MAY 2,00 0.488 0.213 2.93 7.24
NURSE TANK 8499 MAY 2.00 Q.67 0,306 L. 70 L.4s
PCH SPRAYER({SPI S5¢34 JUNE .50 0.386 U234 2.20 5.43
ROTARY MOWEP 1292 JUNE 1.00 90,553 0.354 t.01 l.6t
HERS APPL 1.75 JUNE 1.00 0.169 0.09% Q.26 Q.49
NUSRSE TANK 8:99 JUNE “l.56 04358 0.229 1.28 1.09
PCN SPRAYFR(SP) 5136 JULY 1.50 0.366 0,23¢ 2020 5443
NURSE TANK B8e99 JULY 1.S0 0.3%8 0.229 1.28 1.09
PCN SPHAYLRISP) 5436 AUG 2.0 0O.%€d 0.313 2.9) T.24
RUFTARY AUWER 1,92 AUG 1,00 0.553 0435 .0l l.01
HEXR3 APPL 1+75 AUG 1aUu  0.1nY  VeUMd Vedb 0.49
NURSE TANK 8,97 AUL 200 G417 V306 1.70 IFLT}
PLN SPRAYER{3P) 5,34 SEPT 1 00 0.244 0.156 1.67 $.62
NURNE 1 ANK By 09 SEPT 1.90 04232 N.1%) 0.d5 0.73
RUTARY MUAER 1,92 nCr Le0d Uaub) Daidde le Ol l.ol
PECAN SHAKEK 398y WCT Lel) Cod5d Ga550 4. 02 0.98
PECAN HARVESTER 1.6 ¥CT L.00 0.806 0.>16 1,16 Tel4
TRUCK 3 UeT 1.99  le400 1.000 0.5 lenS
PFCAN SHANEK 320 WLV leu) 0.459 U550 LI Y] o.Yo
PECaM HAI VESTFR Le7¢ ALV ledd Qa3C6 UeSLS 174 T.74
rRUCK U My Le00 _1a840 _L1ay00 Q.22 ~la83
TUTALS 13.209 dab02 39.94 83.10 -

FCRTILTZER RATES JSEU (L20=-19=2U) BASED ON MLOWUH LEVEC UF SUIL FeaFILITY
INSECTICIDES & FUNGICIDES aP/LIED ACCORUING FU EXTENSIUN SEKVICL COMMERC LAL
PECAN SOKRAY SCHEJULE AT RATES FUKR LARGE PECAN TRELS € 235 fl.i.

AUAGLT TJFa X ICANTON NUMBER=<= 94 O00SL) L3230 1
ANNUAL CAPLTAL “ONTo 11
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Production Expenses 1979

Pecan growers had already spent approximately $275 per acre in out-of-pocket

or pre-harvest variable expenses. Referring to the previous budget, there were
$240 in pre-harvest variable expenses and $35 per acre in pre-harvest labor costs.

Expanding this to the two-county acreage (11,000 acres]' gives a total figure of
$3,025,000.

Fixed costs in the budget of $34 per acre are not included in this figure. Technically,
this figure allows for depreciation, interest and insurance on tractors and equipment.
However, many growers had cash obligations due on this equipment. Therefore, the
$3,025,000 under-estimates total out-of-pocket costs.
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LOSS IN VALUE OF PRODUCTIUN
TO THE YEAR 2000

Table 6
ANTICIPATED RECOVERY SCHEDULE FOR
ALABAMA GULF COAST PECAN INDUSTRY
Year Action taken or Anticipated Yield
1979 Begin orchard cleanup; plant 2500 trees
1980 Continue orchard cleanup; plant 5000 trees
1981 Plant 5000 trees; harvest .4 mil. lbs. from lightly damaged trees
1982 Plant 10,000 trees; harvest 1.2 mil. lbs. from lightly damaged trees
1983 Plant 235000 trees; harvest 1.6 mil. 1bs. from lightly damaged trees
1984 Plant 50,000 trees; harvest 2.0 mil. 1bs. from lightly damaged trees
1985 Plant 50,000 trees; harvest 2.1 mil. 1bs. from lightly damaged trees
1986 Harvest 2.4 mil. 1bs. from salvaged trees (light § heavy damage)
1987 Harvest 3.0 mil. lbs. from salvaged trees § 1979 planting
1988 Harvest 3.6 mil. 1bs. from salvaged trees § new plantings
1989 _ Harvest 4.2 mil. 1bs. from salvaged trees § new plantings
1990 Harvest 4.9 mil. 1bs. from salvaged trees & new plantings
1991 Harvest 5.6 mil. 1bs. from salveged trees & new plantings
1992 Harvest 6.3 mil. lbs. from salvaged trees § new plantings
1993 Harvest 7.0 mil. lbs. from salvaged trees § new plantings
1994 Harvest 7.7 mil. lbs. from salvaged trees § new plantings
1995 Harvest 8.5 mil. lbs. from salvaged trees & new plantings
1996 Harvest 9.3 mil. lbs. from salvaged trees § new plantings
1997 Harvest 10.1 mil. Ibs. from salvaged trees § new plantings
1998 Harvest 10.9 mil. 1bs. from salvaged trees § new plantings
1999 Harvest 1i.7 mil. 1bs., from salvaged trees § new plantings
2000 Harvest 12.5 mil. lbs. from salvaged trecs § new plantings

NOTE: Contacts with suppliers of nursery stock indicate that trees sufficient to
replant the lost acreage will not be available for scveral years. New
plantings are based on the anticipated availability of nursery stock.



VALUE OF ANTICIPATEUL I'RODUCTION LOSS

Table 7

FOR ALABAMA GULFCOAST PECAN INDUSTRY, 1979-2000

Lost Value
Year Production Per Pound Value of Loss
1979 12.3 mil. Ibs. x § .85/1b. . $ 10.5 mil.
1980 12.3 mil. tbs. x  .70/1b.* . 8.6 mil.
1981 11.9 mil. tbs. x  .70/1b. - 8.3 mil.
1982 1.1 mil. 1bs. x  .70/1b. . 7.8 mil.
1983 10.7 mil. 1bs. x  .70/1b. . 7.5 mil.
1984 10.3 mil. 1bs. x  .70/1b. N 7.2 mil.
1985 10.2 mil. 1bs. x  .70/1b. - 7.1 mil.
1986 9.9 mil. lbs. x  .70/1b. - 6.9 mil.
1987 9.3 mil. 1bs. x  .70/1b, - 6.5 mil.
1988 8.7 mil. lbs. x  .70/1b, . 6.1 mil.
1989 8.1 mil. tbs. x  .70/1b. . 5.7 mil.
1990 7.4 mil. 1bs. x  .70/1b. - 5.2 mil.
1991 6.7 mil. 1bs. x  .70/1b. . 4.7 nil.
1992 6.0 mil. 1bs. x  .70/1b. . 4.2 mil.
1993 5.3 mil. lbs. x  .70/1b. . 3.7 mil.
1994 4.6 mil. 1bs. x  .70/1b. . 3.2 mil.
1995 3.8 mil. Ibs. x  .70/lb. - 2.7-mil.
1996 3.0 mil. Ibs. x  .70/1b. = _ 2.1 mil.
1997 2.2 mil, lbs. x  .70/1b., - 1.5 mil,
1998 1.4 mil. lbs. x  .70/1b. = 1.0 mil.
19991 .6 mil. 1bs. x  .70/1b. . 4wt
2000 -
$110.9 mil.

*S-ycar av. pricc for Alabama Gulfcoast
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COST OF CLEANUP

Pecan growers werc in the process of cleanup operations during the first week of
October. Not enough growers had completed cleanup operations to obtain a precise
estimate. Growers were able to provide some estimates however of what they believed
the costs were expected to be.

Four different types of cleanup and salvage operations are discussed.

1. Removal of older trees that are completely blown down -
These are 60-yecar old trees in excess of 18 inches in diameter. These
trees have to be pushed up out of the ground by bulldozers. The trunk
is generally cut in two places with a chain saw separating the tree into
root, trunk, and top. The trunks and tops are rolled by a bulldozer to
a central location to be burned. A farm tractor is also used to drag
fallen limbs. Bulldozer costs have been about $45-65 per hour. The ASCS
is reported to allow up to $75 per day for a man with a chain saw,

Growers who have begun cleanup operations report that it involves 2 bulldozers
and drivers, one man with a chain saw and | farm tractor with driver. Growers
estimate thess costs will be about $50 per tree or $600 per acre.

This cost does not include disposal of the stumps. The stumps will not burn.
Therefore, extra costs will be incurred in either burying these stumps or
hauling them off. -

2. Removal of 30-year old trees that have blown down -
These trecs are smaller in diameter (12"-18") and can be removed more
easily. The same type of operations are involved as with the 60-year old
trees. Growers estimate that cleanup operations will invoive 1 bulldozer
and driver, 1 large farm tractor and driver, 1 chain saw and 2 hired hands.
Total costs, including stump disposal, is estimated to be $300 per acre.

3. Salvage operations for 3C-year old trees -
This involves trees that have been partially blown over but can be
straightened and put back into production. Grower estimates, based
on some actual operations, indicate that it requires 3 men working for
3 days with a farm tractor and 2 chain saws to complete this salvage
operation on 15 trees. Bascd on thesc estimates such an operation wiil
probably cost about $350 per acre.

4. Tppworking older trecs -
Some of the older trees were not severely damaged with cmly the limbs
and tops of the trees heing broken. No topworking has been performed duc
to the higher priorities for other cleanup operations. Whenever topwork
operations begin, it will invelve renting a crane with a bucket {cherry picker)
and using chain saws to repair the damage. 1he cost will primarily depend
on the leasc rate for the cherry picker. [t is cstimated thut the cost will
be roughly $300 per acre.

These costs can be applicd to the total area to get an estimated cleanup cost. Table 1
shows an estimated 19,000 acres in the two-county area. [t is assumed that 75 percent
of these werc older trees and 25 percent were trees in the 30-year age category or less,

Table 8§ summarizes the estimated extent of damage to trecs as rcported from survey
results.
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Table 8
ESTIMATED EXTENT OF (AMAGE TO PECAN TREES
IN BALDWIN AND MOBILE COUNTIES

Damage to Mobile County Baldwin Coynty
Trees \ loss Acres s loss Acres
Completely blown down 75 6,000 sS 6,050
Requiring heavy pruning 15 1,200 30 3,300
Minor damage 10 800 15 i,650
Total 100 8,000 100 11,000

Cost computations of damage:

Blown down: 6,000 ac. x 75% x $600/ac. = $2,700,000
6,050 ac. x 75% x $600/ac = 2,722,500
6,000 ac. x 25% x 300/ac = 450,000
6,050 ac. x 25% x 300/ac - 453,750

Heavy pruning: 1,200 ac. x $350/ac = 420,000
3,300 ac. x 350/ac = 1,155,000

Minor damage: No costs involved = 0

Total estimated cleanup costs $7,901,250
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VALUE OF TREES DAMAGED

The value of a pecan tree depends on numerous factors which are difficult to quaatify.
Aesthetic values come into play. A pccan tree on 3 residential lot or a grove of trees on o
goif course or in a sub-division undoubtedly adds to the value of that real escate, but
determining an overall accurate value for such factors is impossible. The at:ached

.report by Mr. Harris perhaps incorporates some of these factors.

Our cvaluation of pecan trees is based solely on their value in a commercizl operation.
Two basic appraisal approaches were employed.

1. [ncome approach

2. Comparable sales approach

Income Approach

Pecon trees will yield a stream of income over a number of yeas. Pecan trces damaged
by Frederic had a remaining potential income stream. Trees damaged were of various ages,
but it seems reasonable that the average tree would have had at least a 20-year
remaining life.

Baldwin and Mobile peccan growers provided information which indicated a 920 pound average
yicld. Using the past S-ycar avecrage pecan price of 70¢ per pound, this gives an annual
gross income potential of $644 per acre. Costs of production were c¢stimated by growers to
be approximately $427 per acre. Sudbtracting costs from gross income gives a net return
potential of §217 per acre over the next 20 years,

Simple muitiplication yields an income potential of $4,340 over the next 20 ycars (§217
per acre per year x 20 yeors). However this income stream has to be discounted to a
present value. An analogy can be¢ made by comparing an interes: bearing note to a pecan
trce. A $10,000 note at 10 percent compound interest will be worth approximately $16,000
in S years. However the value of that note today is worth only $10,000. Similarly an acre
of pecan trees will yield $4,340 over 20 years but the value is not that great today.

The $4,340 future value should be discounted hy some interest ‘ate or discount factor to
get a present value. The $16,000 financial note discounted hy 10X for 5 years gave 2
present value of $10,000. 1f we similarly discount the $4.%40 {uture pccan income by a
10% discount factor for 20 years, the present value is $1,847. See Table 9 which is
attached to sce where the discount factor was obtained.

$217/yr. x 8,514% = $1,847
“This is the discount factor associated with a 10% rate at 20 years.

Assuming 12 trees per acre, this gives a value of $154 per tree.

Coinparable Sales Approach

Tnformation on sales of tracts of land were obtaincd with the coop-ration of the Federal
Land Bank offices in Robertsdale and Mobile. This source was chosen because the rccords
werc easily accessible and were public document.

Most of these salcs were relatively small tracts. It should be pointed out that FLB
sules prices might have heen a little lower than recalty company prices. The primary
reason for this is thot FLB makes loans based on the income potential of the property.
Additional factors associated with a piece of land may not necessarily add to the



PRESEST VALUE OF A UNIFOKM SeRIES

Table s

Years 3z 62 7% a8z 92 10% 122 142 162 207
1 -952 .943 .935 -926 -917 -209 .893 .877 .62 .833
4 1.859 1.833 1.808 1.783 1.’759 1.736 1.6%0 1.647 1.805 1.528
3 2.123 2.673 2.624 2.577 2.531 2,487 2.402 2.322 2,246 2.106
& 3.546 3.465 3.387 3.312 3.240 3.170 3.307 2.914 2.798 2.589
S 4.329 4.212 4.100 3.993 3.890 3.791 3.605 3.433 3.274 2.9%1
6 5.076 4.917 4.767 4.623 4.486 4.355 4.111 3.889 3.¢685 3.326
7 5.786 5.582 5.389 5.206 5.033 4.868 4.564 4.288 £.03 3.605
8 6.463 6.210 5.971 5.747 5.535 5.335 4.968 4.639 4.344 3.837
9 T.108 6.302 6.515 6.247 5.995 5.759 5.328 4.946 4.€07 4,031

iv 7722 7.360 7.023 6.710 6.418 6.145 5.650 5.216 4.833 4.122
11 8.306 7.887 7.499 7.139 6.805 6.495 5.938 5.453 5.029 4.32
12 8.863 8.384 7.943 7.536 7.161 6.814 6.194 5:660 197 “.439
13 9.394 8.853 8,358 7.904 7.487 7.103 6.424 5.842 5.5%2 4.5]3
14 9.899 9.295 8.746 8.244 7.786 7.367 6.628 6.002 5,468 4.611
15 10.380 9,712 9.108 8.560 8.061 7.606 6.811 6.142 5.575 4.675
16 10.838 10.106 9.447 8.851 8.313 7.824 6.974 6.2€5 5.£68 4.730
1 11.274 10.477 9.763 9.122 8.544 8.022 7.120 6.373 5.749 4.775
18 11.690 10.£28 10.059 9.372 B8.756 g.201 7.250 6.467 5.818 L.812
19 12.085 11.158 10.336 9.604 8.950 8.36% 7.366 6.550 5.577 4,833
20 12.462 11.470 10. 594 9.818 9.129 8.514 7.469 6.623 5.62% 4.870
25 14.09¢4 12,783 11.654 10.675 9.823 9.077 7.843 6.573 6.097 4.9.8
30 15.373 13.765 12.409 11.258 10.274 9,427 8.055 7.003 6.177 4.979

812
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income potential but may, in fact, add to the property value for reasons other than
income potential.

FL3 sales allows one to compare sales price differentials between tracts of land having
pecan acreage with open land. Sales data was obtalned for the past 3 years and these
sales are listed in the attachments. A rough estimate of the difference in land values
(pecan land vs. cpen land) was obtained by (1) multiplying total acresges of pecan land
by its respective selling price and getting an average price per acre; (2) wultiplying
total acreage of open land by its respective selling price and getting an average price
per acre, and (3) getting the difference in these 2 average prices.

The analysis showed the following:

Baldwin County

Average price per acre with pecans - $3,298
Average price per acre without pecans 2,275
Differential $1,023

Mobile County

Average price per acre with pecans $3,623
Average price per acre without pecans 1,952
$1,661

Again, assuming 12 trees per acre, this translates into a $85-140 per tree value. This
is approximately the same value shown using the incomes approach.

Conversations with accredited rural appraisers in the Albany, Georgia arca (a major pecan
producing area) indicated that values placed on trees in that area were about $500-1,000
per acre or in the $50-100 per tree range. The higher values pluced on trees in the
Baldwin-Mobile area can be explained somewhat by the fact that Baldwin-Mobile producers
generally reccive a price premium for their pecans and when this is extended over a
20-year period, one would naturally expect a higher trece value.
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SCLECTCD FEDERAL LAND BANK SALES OF FARM
1976-79 IN BALIWIN COUNTY

Tracts with Pecans

Date

Oct. 76

Mar. 77
Apr. 77
Jul. 77
May 78

Apr. 79
Jun. 79

July 79

Sales Info

34 acres 1/
$3,617/Ac ($4,412)=

10 acres
$2,50C/ac  ($2925)

10 azcres
$4,500/4¢  (5265)

7 acres
$5,143/uc  (5914)

10 acres
$3,490/ac  (3804)

13 acres
§3,400/ac  (3,502)

60 acres
$2,216/ac  (2,260)

40 acres
$2,862/ac  (2,890)

PROPERTIES

Tracts without Pecans

Date

Feb. 77
Jul, 77
Jan. 78
Jan. 79
Jan. 79
Feb. 79
June 79

Aug. 79

Sales Info

71 acres
$1479/ac. (1,745)

25 acres
$2,000/ac (2300)

60 acres
$1833/ac  (2034)

20 acres
$1,900/ac (1,476)

20 acres
$2,900/ac (3016)

40 acres
$2,737/ac (2846)

10 acres - -
$2,250/ac (2318) _.

20 acres
$3,250/ac (3250)

17 Sales prices were adjusted Ly a 7 percent annual inflation factor to get all sales on an

October 1979 price basis.

3 years ago.

$4,412 sales price in October 1979.

For example, the October 1976 sales price of $3,617/acre occurred
[t was muitiplied by 1.22 (7% for 3 years) to bring it to an estimated
These adjusted sales prices(in parenthesis)were used

in the analysis of comparing pecan land sules prices with open land sales prices.
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May 77

Mar. 78

Jan. 79

Oct. 79
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T
SELECTED FEDERAL LAND BANK SALES OF FARM PROPERTIES
1976-79, MOBILL COUNTY
Tracts with Pecans Tracts without Pecans
Sales Info ' Date Sales Info
20 acres 1/ Dec. 76 40 acres
$2,750/ac  (3218)& $1.500/ac  (1800)
40 acres July 77 . 40 acres
_ §3,325/ac (3674) $2,000/ac  (2300)
13 acres Mar. 78 160 acres
$3,477/ac  (3640) $1,517/ac  (1676)
Q acres Mar. 78 20 acres
$4,222/ac  (4333) $2,750/ac  (3039)
Apr. 78 23 acres

$1,966/ac  (2163)

Jul. 79 10 acres
$2,900/ac  (2930)

1/ Sales prices were adjusted by a 7 percent annual inflation factor to get all sales on an
October 1979 price basis. For example, the May 1977 sales price of $2,750 per acre
occurred 2.3 years ago. This price was multiplied by 1.17 (7X x 2.3 years) to get an
estinated $3,218 sales price in Octoder 1979, These 4djusted sales prices (in parenthesis)
vere used in the analysis of comparing pecan land sales prices with open land sales prices.
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COSTS OF RE-ESTABLISHING PECAN TREES

Re-Establishmeat of Orchards

About 12,000 acres of pecans were destroyed by Frederic which translates to
144,000 trees. This nuwber of trees is not presently available for replanting
nor will their be in the immediate future. It {s estimsted that trees will be
avsilable for replanting in the Alabsma Gulfcoast as shown by the folloting
schedule:

1979 - 2500 trees or 100A
1980 - 5000 trees or 210A
1981 - S0(0 trees or 210A
1982 - 10,000 trees or 415A
1983 - 25,000 trees or 1000A
1984 - 50,000 trees or 2100A
1985 - 50,000 trees or 2100A

The predominant tree spacing prior to hurricane Frederic vas fyom 80' x 80' to
60" x 60’ resulting in 10-12 trees per acre. Orchards that are replanted vill
be on a closer spacing -- probably 30' x 60" resulting in 24 trees per acre.
Some orchards will also be established on a 32' x 40' spacing (34 trees/A) but
there are no estimates available at this time to determine what amount of this
particular spacing will be used.

Table 10 gives the expected costs per year for establishing and maintaining an
acre of pecans until they begin bearing. Budgets were prepared showing 1979
costs. Due to {nflation, these costs are expected to rise at an annusl rate of
10X per year. This rise in costs {s already calculated for years 1980-92 {n
Table 10.

Table 11 takes the yearly figures in Table 10 for a 30' x 60' spacing and pro-
Jects the 7-year total cost of taking an acre of trees up to bearing age (8 years).
Because of cost inflation, it becomes progressively more expensive over time to
grow pecans., We project that the replanting of the 144,000 destroyed pecan trees
cannot be completed until 1985. This delay in planting (because of the lack of
available transplants) is quite costly in re-eastablishing the Gulfcoast pecan
industry. The bottom of Table 1) estimates the total cost of replacing the
destroyed trees, :

Total acres replanted (about 6000A) is about half of the estimated acres destroyed
(12,0004) because of the 30' x 60' closer spacing used in the replanted orchards.
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Table 10

PROJECTED YEARLY PER ACWF COSTS FOR ESTABLISHING
AND MAINTAINING PECANS UNTIL THEY BEGIN BEARINGY

Close Spacing (32' x 40') Wide Spacing (30' x 60')

Establishment Maintenance Establishment Maintenance

-~ 19790+ $ 511 $ 232 $ 374 $ 153
1980 562 255 411 168
1981 618 230 452 185
1982 . 680 309 497 203
. 1983 748 339 547 224
‘1984 823 373 602 246
1985 411 662 271
1986 452 728 298
1987 497 327
1988 s47 360
1989 601 396
1990 437
1991 481t
1992 - . 529

* Establishment costs occur in year 1. Maintenance costs represent an
average of years 2-7 until nuts are harvested in year 8.

** 1979 costs come from actual budgets. Costs for following"yurs include
10 percent inflation factor (ie. 1979 costs x 1.10)



PER ACRH COST OF ESTABLISEING AND MAINTAINING ~
PECANS "0 BEARING AGE*, 30 x 60 FOOT SPACING

Tree Age 1980 1981 1982 1983 1984 1983 1986
1yr. _ $4l1me 452 497 S47 602 862 728
2 yrs. 183 203 224 6 M 298 27
3 yrs. 203 224 246 271 298 krij 360
4 yrs. 224 246 271 298 327 360 396
5 yrs. 246 271 298 327 360 396 437
6 yrs. 271 298 © 27 360 396 437 481
7 yes. 298 27 360 396 437 481 529
Cash Cost Until .
Bearing Age $1838 $2021 $2223 $2425 $2691 $2961 $3258
Cash Cost Plus $2516 $2763 $3041 $3351 43689 $4053 $4452
Accumulated Interest — - - - - -_ i
Caarges (@ 10I)#2#
* Trees are assumed to bear in the 8th year.
#* These costs are takeo from Tadls 10 and reflect a 102 inflation rate.
®** These cost ﬂgut_eu do not include a charge for land or mansgement.
4
PROJECTED COSTS FOR MOBILE AND BALIWIN COUNTIES, l980—g&
Year Acres Planted ) Per Acra Cost to Bearing Age Total Cost
1980 . 100 $2516 $251,600
1981 210 2763 580,230
1982 210 3061 638,610
1983 415 3351 1,390,665
1984 1000 3689 3,689,000
1985 2100 4053 8,511,300
1986 2100 4452 9,349,200
6135 acres
Total cost of tree replacezent and 28,410,615

naintenance to bearing age

Average cost per acre 32—;‘,—;;—"1—:%:- = $3979/AC

3979/AC )
Average cost per tres ujm.l'mc r $166/Tree
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PECANS, IMPROVFU VARICVIES, RECOMMUNU! D MANAGLMENT PRACTICLS
ESTEAATED SSTAHLISH'IENT £NSTS PEn ACRT (/CAR L)
BASED UN 20 X #0 FOUT SPACING, ALABAMA cum:oasr 197¢

PRICE UR VALUE OR
UNLT LOST/UNIT QUANTITY cusr

1. GROSS RECE[PTS ) —
TOTAL 0.0
2. VARIABLE CUSTS
PREHARVEST
TREES EACH 6,00 26,00 144.00
LINE TONS 20,00 2400 40.00
FEREILD2EY Cvl. 6450 2.00 13.00
L ZINC . LHS. 0.25 4d.00 12.00
HERBICIDE (YT .50 2,00 9.00
HIRED LABNR MR, 4.00 20,00 80.00
PRUNING ACRE 3.5V 1,00 3.50
WATERING ACRE 2v.09 1.00 23.00
UALHINSRY ACKL (T3} 1.00 V.83
TRACTNRS ACRE 5,05 1.00 5.65
INTEREST UN UP. GAD. noL. 0.12  205.56  ._24%,67
SUBTLTAL, PRE=HARVEST 352.65
HARVEST (USTS c——————
SJIBTUTAL, HAR/EST 0.0
TOTAL vARIAWLE CuST 352.65
3. INCUGMF ABUVYE VARIAWLE CusTs -352.65
4, FIXFD CuSIS
NACHINLAY ACeL 3.4a7 1.00 3.07
T<atli kS ACB( 5.67 1.00 ~.-§.61
THRAL FIAED Ciints 9.7«
5. LAdOK Cusls '
Fachd e TS) CASLVLIRAL o aalily G 4,00 2.95 e-bliadl
TUTAL LABLA Luaty 1134
9. TUTAL LULSTS 374.20
To ET RUDIRNS T LA A% MANAG cdEal -374.,20
PACLE SIZP AT PLANEE S 'y Wah FLLT HEGe

TARTILIZATIUN ~AT0 (2e=20=26)

WHDGET 301 TCA Ty e N bk === [NV Y W R NIV
AUMJAL LAD AL Sudba

59-897 0 - 80 - 1§
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PECANS: IMPROVED YARLEVIESe PHL=-PRUDICILUN
BASED ON 3O X 60 FLNT SPACIHG, SO ACRE {iRCHARD, M(IMBEARING fREES
iSI(MelED MALHTUNANCE STS PLR ACRE, ALABAMA, Lu/v

PRICE (IR VALHE UR
UNIT CUST/UNIT RUANILTY cast

le GRUSS Kite ™M1 S — e ——
10TAL 0.0
2« YARTABLE CUSTS

<« PREKARVEST
AMMONIUN NITRATE Gal. heh) 1.00 &e%0
FORTILTIZ2ER ala ed0 l.00 | 6.80
ZINC LAS,. V.22 2,00 5.28
LIME 16HS 6. 00 0.25 4.00
INSEaTICIUF AR, .25 4,00 21.00
FUNGICIDE APL. B.10 49,00 40,50
HERBICLIDE APL, 929 3.0 15.75
TRALHING ALRE .80 | 1,00 t.80
REPLANTIRG AURE e 1.00 3.0
MALHINERY ACHE Tont 1o 1.57
TRALTCRS aCng 4ahit 1.00 4,64
INTEREST 0N 20, ChAP, naL . a0 LRPRN] mtadl
SUNTIEAL, PRE-LARYCSI .7
HARYEST costs -
SURTIIAL, HACVEST 0.0
TUTAL VARTADLL Lunt 2y.n
3. INUGNE ADLVE VAPTAML CUSTS ~123. 17

b CIX'O CHSTS
AALHIMERY ALME wa bl 1o 4,11
fracToNy atry Tenn [ WXV Y Y
TgraL FIxey LIsrs 1,78

S, LABUN £1STS
PUEHAR/EST LAM'ILTRAL € NALHI  HOUY AR aetd  __Lfe4Y
TQTAL LAROY ¢yt L1.n2

8¢ 1OTAL LOSTS . YN
|

To NET REVIRNS 80 LA ANE 11V 4340 S FIARY

CCRTALTIZER AELS O3S §30=05=000 W50 0N AR VE4 tEvEg o A0Te posTicly

INSECTICUNFS 4 FguGl )5S ABPLES 3 AT “IN[IV, RATOY Tu CualRUL PLS )Y

WHICH CraL) SLiw Deal B8 T wrildi M,

SJOGET PN [CATELN NUBLR ==~ 95 J0US L0 e L
ANNUAL CAPIFAL AarNDe )
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PECANS, IMPROVE') VARTEILES, RECOMMENDED MANAGIMINT PRACTICES
ESTIMATLD ESTARLISHMENT COSIS PER ACRE (YEAR 1)
JASED ON 32 X' 40 FOUT SPAGING, ALABAMA GULFCOAST, 197¢

1le

-

",

7o

1o
Ix2bon 1N

GRUSS RECEIPTS
TaraL

VARTARLE COSTS
PREHARVEST

TRPEES

LINE

FERTILIZER

TINC

HERBICIIE

MIRED LABUR

PRUNING

IKR1GA{YON

KALHIMERY

TRALICRS

INTEREST UN 02, (AP,

SUBTOYuly YRL=HARVESI

HARVEST LusSrs
SIBTOIALy UARILST

TOUTAL VAP ASLL (NST

ENCINL ARyt VAN Taldl Cundo
FIXEY Cudts
MU N
TRAC Tk
tulal Flxt)

Lublh

LASOA LLYTS

Ay A et LABL LT LAL W M)

TEFAC LAY (1t

TaTsl cilaly

UKLt

EACH
TONS
Cal,
LBS.
APL.
HRa

ACKE
LKL
ACKE
ACKE
OUk.

ACRE
ACRE

Hepdd

NET SUAURLGS T Lvae Awd dwagt vt
'

A PLAOT e, 1, N6
23N

(Y4

FLSTILIGATI 4 walE L fU=cdu=l0)

Lt
LI AT S L B

Pt by U AvEL e, s g4 d ==
R R R

FLrd
TENShabL  c )l

Ao

4. naLLy

»elled,

PHILE LR
COST/UMLIT QUANTITY

6.00 36,00
20,00 4.00
6.50 2.00
0.25 68.00
.00 2.00
4y.00 25.00
$.00 L.
5%.00 1.00
.85 .00
5.73 L.0v
0.l 281.84
3.10 L.Q0
6.75 1.00
4,00 3.69
NAG e,
vid ol

VALUE OH
cosrt

-186.40

3.10
-~-6.75%
9.85

--3126
14.76

511.01
-511.01



224

PECANS, ENPROVED VARIETiES, PRE=PRUDUCTION
SASED OH 32 < &40 FUUT SPACING, 50 ACRE ORCHARD, NUNBEARING TREES
ESTIMATED MAINTENANCE COSTS PER ACREs ALABAMA, (V79

PRICE O VALUE OR
UNIT  COST/ZUNLT QUANTLTY cosT

l. GROSS REC¥, 13 —

TOTAL 0.0
24 VARIABLE COSTS

PREHARVEST
AMMONIUA NETRATE CuT, 6.80 1.50 1¢.292
FERTILLIZCR Cule 650 1.00 6.50
‘u.ac 185, 0.22 34.00 7.48
LInE TONS 16.00 0.25 4.00
INSECTICIOE APL. 5.25 .00 2100
FUNGLCIDE APL. 8.10 5.00 ©0450
HERBICIODE APL. B8.00 J.00 24.00
TRAINING ACRE ta.oo 1.00 10.00
TRR[GATIUN ACRE $5.n0 1.00 $5.00,
REPLANTING ACRE 2.00 1.00 2.0
MACHINERY ACRE 1.82 1.00 1.82
TRACYORS ACRE Set4 1.00 5.4
ENTEREST ON 0P, CAP, DAL, Q.12 47,97 w-bQalt
SUBTUTAL, PRE-MARVEST 198.50
HARVEST CUSTS ————
SUBTUTAL, HARVEST 0.0
) TOTAL VARIABLE CUST 194.50
3. LHCUME ABUVLE vaRTAzZLE COSTS -178.50

4. FULXED CuSTy
RACHTIERY ALRE 4. 8% 1.00 4,65
TRACTNRS ACRE 3. by 1,00 ___f8.4%
TOTAL FLIXED TUSIS 13.062

5. LABUKk CGLSITA
PREHARVEST LALUR(TRAC € MACH)  HCULR 4.90 “97 1222
FUTAL "LAALK "USTS 15.%9
6. TOTAL COSTA ' 231,11
Te NET RETUFNS 10 Ladl) AM) AANAGEAFNT -2ML. 71

FERTILI/ER RATES GSED (51-15~3U) HASED CN 4EDLUY LEVLL uF SGIL FEwPILLTY
INSECTICIDES € FUNGICEINES APPLIEL A} MIPCINAL RATLS TG LJITRGL PESES
aHICH CauLly SLCw Vi TREE iLaTH. B

© OJUSET TUCNTLF[CATIUY NUMOER === 94 Q309510 109 1
ANNUAL CAPLIAL MONTiE 11



SECONDARY EFFEUTS ON THE ECONOMY

SECONDARY ECONOMIC EFFECTS

*Machinery Industry - Commercial pecsn production requires the use of specialized,
expensive machinery and equipment to care for the trees during the growing season
and harvest the nuts at the end of the season. Farm machinery dealers in the two
counties wers averaging sales in pecan equipnent in axcess of $350,000 per

year. In addition, repair and maintenance for pecan equipment provided another
$150,000 in business to these machinery dealers.

Estimates from dealers show that $300,000 of this business will be lost in 1979.
Furthermore, there will be Little or mo market for pecan equipment in these two
counties until significant production can be resumed - at the earliest 1987, more likely
in 1991.

*Chemical Industry - Commercial pecan production is a heavy user of chemical insecticides
and fungicides. Growers used approximately 10 sprays per year at an average cost in 1979
of $136.00 per acre for the chemical materials. Due to inflation this cost is expected

to be $150/A in 198C. Very few or none of these msterials will be used on the Gulf Coast
in 1980 resulting in a $1,650,000 loss to the chemical industry. Reduction in the use

of herbicides will result in an additional $50,000 sales loss, raising the 1980 total
sales loss to the chemical industry to $1.7 million.

Chemical sales to the pecan industry will gradually increase as pecan trees are brought
back into production, but sales (in 1979 value dollars) cannot be expected to reach °
the 1979 levels again until 200S.

Fertilizer and lime sales can be expected to be off 75 percent in 1980 resultiog in a

loss of $350,000 in sales. As orchards are replanted, fertilizer use will facrease but will
remain at lower levels than 1979 until 2005. (NOTE: Chemical and fertilizer usage are
based on the size of the tree and maximum levels of use do not occur until the tree

is 15-20 years old)

*Labor - Two types of lahor are invelved in pecans. Production labor is nceded during the
growing season and this amounted to approximately 132,000 man-hours in the two counties
valued at $528,000. There werc no estimates available on what proportion of this labor

is done by owner-operators and what portion is done by hired labor. A rcasonable
assumption would be a S0-50 split. Regardless of the split, the amount of labor nceded

by the industry will be drastically reduced until sufficient trces are avasilable for
replamting - around 1984.

The other type labor is harvest labor. Estimates from growers and buyers show that at
least 50 percent of the commercial pecan productica and all of the home orchards are still
harvested by hand, Some of the production from home orchards is picked up by the owner
amd no barvest fce is charged. llowever, assuming that half of the cxpected total
production this year (6,150,000 1bs.) would have been picked up by hand at an average
;piece meal" rate of § .10 per pound, lost income from hand harvest labor amounts to
615,000.

Morc important than the magnitude of this loss is the sector of the economy that it
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affects, The majority of this hand labor comcs from low-income fomilies. Pccan

labor income greatly increases their spendable income during the harvest months,

The money they carn is spent quickly so it affects an immediste boost to the local
economy. No estimates are available on how many people are involved in pecan harvesting
but the 1979 crop would have provided approximately 25,000 man-days of harvest work.
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TOTAL DIRECT IMPACT ON COMMERCIAL GROWERS

1979 Crop Loss
Cleanup Cost
Loss in property

Value ($140/tree x 12
trees x 11,000)

Total Estimated Lo;s

$10,453,000
$ 7,901 250

$18,480,000
$36,834,250
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SUMMARY STATEMENT OF
G. ROBIN SWIFT, JR.

-i -

Mr. Chairman, the Forest Industries Committee on
rTimber Valuation and Taxation is an organization of forestland
owners of all sizes and from all regions of the country.

We are delighted that these hearings are being held on the
subject of casualty losses.

Casualties Egpresent a major problem for timber
owners, principally for t%? reasons:

1. They face the constant risk that their

timber will be destroyed in whole or in part by
disease, insects, hurricanes, ice storms, floods,
or other casualties. They face this risk alone.
Commercial insurance against such casualties is not
available for timber owners.

2. Current tax treatment of casualty losses

is inadequate for timber owners, with the result
that they often do not have sufficient cash féilowing
the casualty to make reinvestments in timber.

The risk of casualties and the lack of cash for
reinvestment have the effect of reducing timber plantings and,
ultimately, timber supply. VUnl2ss steps are taken to increase
timber supply, we will be unable to meet the projected demands
for timber in the decades to come.

N Under current law, casualty loss deductions for timber

3
bwners are generally limited to the adjusted basis in the property.
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This deduction will often be far lower than the taxpayer's
true economic loss.:/

There are many alternative means of changing the
Internal Revenue Code to address this problem. The Forest
Industries Committee on Timber Valuation and Taxation is
currently in the process of studying these alternatives and
looks forward to working closely with the Congress as action
progresses in this area.

The approach presently being discussed--Senator
Heflin's bill, S. 1901--is sound legislation and we recommend
its favorable consideration by the Congress. S. 1901 would

do a great deal to relieve the impact of casualty losses

on timber owners.

*/ Under current law, the casualty loss deduction which a
timber owner is permitted to take is equal to the lesser

of the decline in the fair market value of the property

(the taxpayer's "economic loss®) and the amount of the
adjusted basis. Because of the long holding period for
timber, the effects of inflation, and the fact that it is

a growing resource, the adjusted basis of the timber will
often be small in relation to its current fair market

value. Under such circumstances, the true economic loss
suffered by the timber owner who is the victim of a casualty
will generally be far greater than his adjusted basis. -
But his casualty loss deduction will be limited to the lower
figure, i.e., the adjusted basis.
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Mr. Chairman, the Forest Industries Committee on

Timber Valuation and Taxation speaks on behalf of more than

" " five million forestland owners of all sizes and from all

regions of fhe country, In addition, the Committee works with
64 Cooperating Associati&ns,‘the names of which are attached to
this testimony as Appendix A. ; .

The principal public policy objective of our Commiiieé
is the attainment and preservation of equitable Federal tax
provisions that reflect the long-term nature of forest investments
and the unique risks involved.

The risks for investments in timber are many. By
the time the timber is ready for harvest, the market for wood
products may not be favorable. Taxes on harvested timber
may have increased to such an extent that the owner's after-tax
return on his investment may have been drastically reduced.:/

Perhaps no risk is more frightening, however,
than the risk that the timber owner's investment will be
destroyed in whole or in part by disease, insects, hurri-

canes, lce storms, floods, or other casualties.

*/ Consider for example, the effect of the virtual doubling
of the maximum capital gains tax rate (and imposition of the
so-called "minimum® tax) between 1969 and 1977.
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In this testimony, we urge this Subcommittee to
begin serious consideration of legislation to address the
risk of casualty losses faced by timber owners. We support

enactment of Senator Heflin's bill, S. 1901,

1. The Importance of an Adequate Timber Supply

As indicated above, our Committee strongly supports
tax provisions which reflect the uniqueness of timber invest-
ments. Such provisions will help to ensure an adequate timber
supply for our nation in the future. This is a vital national

goal.

A Forest Service Projections

During the last three decades, the Forest Service
has periodically conducted studies of the projected supply
and demand for timber in the nation., Each of these studies
has concluded that demand is expected to increase rapidly.

In fact, the most recent Forest Service projection is that
domestic demand £0{ paper and wood products will double by

the year 2030. Specifically, demand for paper and wood products
is expected to reach 28.7 billion cubic feet-in the year 2030,
up from 13.3 billion cubic feet in 1976. Table I summarizes

the projected supply/demand situation, and shows that by the
yeat'2030, demand is expected to exceed supply by 4.4 billion

cubic feet per year.
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Table I

Summary of U.S. supply and demand . N
for softwoods and hardwoods in 1976 and for 2030

- Billion Cubic Feet =

Category 1976 2030

Softwoods
Total U.S. demand 10.3 19.9
Exports 1.3 1.0
Imports 2.4 3.9
Demand on U.S. forests 9.2 17.0
Supply from U.S. forests 9.2 13.5
Supply/demand balance 0.0 -3.5

Hardwoods
Total U.,S. demand 3.0 8.8
Exports 0.2 0.4
Imports 0.3 0.6
Demand on U.S. forests 2.9 8.6
Supply from U.S. forests 2.9 7.7
Supply/demand balance 0.0 -0.9

All timber
Total U.S. demand 13.3 28,7
Exports 1.5 1.4
Imports 2.7 R 4.5
Demand on U.S. forests 12.1 25.6
Supply from U.S. ferests 12.1 21.2
0.0 -4.4

el ) Supply/demand balance

Source: U.S. Forest Service T

One of the principal reasons why insufficient
timber supplies are projected for the future is because
there are currently inadequate levels of reforestation on

our nation's private forestlands.

*/ Assumes price rises similar to those experienced from
Tate 1950's to mid-1970's.
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It is estimated that only one out of seven acres in
the Southeast and one out of nine acres in the South Central

region are being adequately regenerated.

B. Hazards of Forest Investments

Reforestation remains inadequate because a variety
of factors have dissuaded forestland owners from making timber
investments, Private non-industrial landowners make comments
like the following:

‘ 1. 1I'l1 die before the trees are old
enough to cut.

2. The initial capital investmént costs
{land preparation, roads, plantings)
and annual maintenance costs are too -
high to justify waiting 20-40 years
for a return.

3, There is no annual income in timber
growing like rents or dividends on
other investments.

4. I'm scared that Uncle Sam will take
whatever profits I make away from me
with confiscatory taxes.

In addition, there is the constant fear that disaster
will strike-~that trees will be killed or infected by pine
beetles, or tussock moths, or budworms; or that an Act of God,
such as an ice storm, hurricane or flood will destroy or
severely damage the investment.

Hurricane Frederic, which ravaged the Gulf Coast

States on September 12, l§79f provides q“yivid reminder of

the impact which hurricanes and other disasters EQE have oo

on timberland owners. The estimated timber damage in Alabama
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alone as a result of the hurricane was $333.4 million. This
amount exceeds the average annual timber cut in Alabama of $225
million. )

It is estimated that only 40 percent of the damaged
timber will be able to be salvaged. The remainder will be
lost due to deterioration or insect infestation.

In Mississippi the loss was also substantial--$116.9
million.

There were many instances where stands of excellent
sawtimber, which were valued at approximately $200 per thousand
board feet the afternoon before the hurricane hit, were reduced
to pulpwood valued at $15 per cord the following morning.

Hurricane Camille, which struck the Gulf Coast
almost exactly one decade‘earlier, had an impact almost as
great as Hurricane Frederic.

Hurricanes are not the only source of casualty
losses for timber owners. Fires, for example, can wipe
out an fnvestmen& overnight. The Forest Service estimates
that between 1973 and 1977, there were an average of 162,879
fires reported each year on all commercial forestlands,

burning an average of 3.1 million acres per year.

C. Need for Additional Capital

In response gqrthe probléh4of inadequate investments,

timber owners, in<cooperation with the Forest Service, initiated
a study of timber productivity in 1976. This forest produc-

tivity project evaluated the need for additional investments in
timber growth on over 400 miliion acres of commercial forestland

in 25 states.

59-897 0 - 80 - 16



It was found that in the 25 states there are a total of
138.6 million acres which have investment opportunities which
could provide a 10 percent after-tax return. The capital needed
for this acreage is $10.1 billion and would improve annual growth
by 10.9 billion cubic feet.

But this additional $10.1 billion in timber investments
will not be made unless the incentives are sufficient. Steps must
be taken by the Congress to reduce the disincentives discussed
above.

Only if this is done will we be able to anticipate
and prepare for the timber supply needs of the United States
by the year 2030 and beyond. We cannot wait until the shortage
is upon us to take remedial action. We will never find a way
to grow a tree in that short a time,

Providing reasonable tax treatment of timber casualty
losses is one of the important steps which should be taken. It
will encourage investment in reforestation by both reducing the
risk to some extent and providing at least some further funds
for reinvestment following the casualty.

D. Importance of Timber Growing
to National Economy

Over 5,000 consumer products are derived from our
forests--commodities which are essential to education, communica-
tion, sanitation and health and many of which contribute in
unique ways to the maintenance of the American standard of
living. A side benefit is that growing forests contribute

significantly to the overall ecosystem.
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Forest Service statistics show that for every
dollar that is invested in timber management, a total of $17 is
generated in other economic activity. This is illustrated in

Table II.

Table Il
Estimated value added and employment by total
and that attributable to timber
in timber-based economic activities, 1972.

_ Value Added (MMMS$) Employment (MM People)

Attributeq Attributed
Economic activity to timber to timber
Timber management 2.9 0.1
Harvesting 3.1 0.2
Primary manufacturing 8.8 0.4
Transportation and marketing 9.3 0.8
Secondary manufacturing 12.5 0.9
Construction 11.9 0.8
Total 48.5 3.2

Source: U.S. Forest Service, Unpublished

The reference to "timber management®™ in Table II
indicates that the value of timber that was harvested in 1972
was $2.9 billion on the stump. Harvesting added $3.1 billion
in value, primary manufacturing added $8.8 billion, etc.

An incentive to help private non-industrial forest
owners manage their lands rather than neglecting them will
benefit the entire nation. The "ripple” through other industries

will create wealth and add to the national tax base.
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£. Environmental Considerations

Unlike other basic resources, forests are renewable.
Timber, a storehouse of solar energy, is most compatible
with man's use in his present environment because of its
strength, it versatility, its ease of production, and its
biodegradability.

In addition to the quality of renewability, wood
has significant environmental advantages over other materials
in the processing stage. Timber products are produced and
processed with much lower energy requirements and with relatively
little adverse environmental effect. Processing steel for
construction, for instance, takes 8.4 times the energy of
processing lumber for the same purpose. For aluminum, it takes
45 times the energy.

Production of wood substitutes also creates more
ailr, water and solid waste pollution than does the production
of wood. Much of wood fiber can be recycled. What is not
is biodegradable and returns to the earth. Charts I and II
compare the low energy and pollution cost of processing

solid wood products compared with other substitutes.
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Chart I Chart II
ENERGY COST POLLUTION COSTS
OF PROCESSING OF PROCESSING
EIPRESSED N ENEAG Y PER TON COREEMEO Sy PEACENT OF 1970 SELLNG PRICE
1 84
TIMBER - STEEL ALUMINUM TIMBEA  STEEL ALUMINUM CONCRETE

PRESDENT § ADVISORY PANEL ON TRIBEA AND THE ENVRONMENT 1973 PRESCENT S AOVISORY PANEL ON TRBER AND THE ENVIROMSLYT “37Y
SEE APPENDIX X 'Y

Moreover, timberlands help provide a home for our
wildlife, support livestock herds, provide recreational
opportunities, and are an {mportant element in the conversion

of carbon dioxide to oxygen.

F. Impact of Timber Supply on Cost of Living

Shortfalls of timber supply have in the past exerted
pPressure on the price of wood building materials and housing.
The President's chief inflation~fighter, Alfred Kahn, stated in
1979 that ". . . inflation in housing has been a result . . .
of limitations on the supply side. The soaring price of lumber
has played a major role."

The effects of the increase in the price of housing

reverberate through the entire economy.
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G. Balance of Payments

The increased prices for our wood products make them
less competitive in domestic and world markets. The failure to
increase our domestic timber production will result in our
increasing dependence on imports of wood from other countries,
particularly Canada. Lee Smith's article in the November 5,
1979, issue of Fortune magazine, entitled "The Neglected
Promise of Our Forests®™, outlined the potential for timber
production and the extent of the problem:

The United States is peculiarly well
endowed to be the most efficient producer
of useful wood in the world. Competitors, ¢
chiefly Canada, Scandinavia, the U.S.S.R.,
and Brazil, all have special strengths,
but no other country has such a favorable
combination of advantages as the U.S.,
including high-quality species of trees,
warm climate, relatively low labor

costs, an extensive transportation
network, and abundant factories to turn
trees into everything from Pampers to
rocking chairs.

Yet the U.S. trade deficit in forest
products has tripled in the seventies.
Last year it reached a record $2.9
billion, 7.4 percent of the nation's
total $39-billion trade deficit. 1In an
era when the U.S. is being drained of
dollars to pay the staggering cost of
foreign oil, it is paying a needlessly
hefty sum to import wood and paper
despite its enormous stands of trees.

1I. Timber Casualty Losses: Current Law,
The Impact on Timber Owners, and the
Heflin Remedy

As discussed above, the threat of casualty losses

is one of the many reasons why some forestland owners are
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reluctant to make investments in timber. This section of our
testimony will review the current tax treatment of casualty
losses, why timber owners are uniquely impacted, and how

S. 1901 would address the problem.

A. Current Law

Under current law, a taxpayer is permitted to
receive a deduction for casualty losses. The amount of the
deduction is equal to the lesser of the decline in fair market
value of the property and the amount of the adjusted basis.

A summary of the tax treatment of timber casualty losses is
attached as Appendix B.

Take, for example, the situation of a timber owner
who has an adjusted basis of $5,000 in his timber which was
purchased many years ago. Assume further that due to inflation
and the growth of the trees that it has increased in value to
$50,000. Finally, assume that the timber is totally destroyed
by fire. The economic loss to the timber owner is §$50,000, but
the taxpayer's deduction is limited to $5,000,

B. Why Timber Owners Are Uniquely

Impacted by Current Tax Treatment
of Casualty losses

1. Long Growing Period

Mark Twain was once asked, "How do you start a
forest?" He is reportéd to have responded, "You start a

long time aqg.'
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Depending on the region, tree species and forest
management practices, timber crops take between 30 and 100
years to reach harvestable size. During this lengthy growing
period, the timber will be increasing in value because of
inflation and the nature of the investment, i.e., the fact that
it is a growing resource.

As a result, there will often be a great disparity
between the adjusted basis in the timber and its fair market
value immediately prior to the casualty. Under such circum-
stances, the casualty loss deduction (which is limited to
the timber's adjusted basis) will generally be far less than
the true economic loss suffered by the timber owner.

2. Insurance Unobtainable

For most assets, even if there is a disparity
" between the adjusted basis and the fair market value, the
owner is not overly concerned because he is able to obtain
insurance to protect against an unforeseen disaster. Timber,
however, is an exception to this general rule. Commercial
insurance against fire, hurricanes, floods, ice storms and
other losses resulting from weather is not available for timber

owners.

C. Heflin Bill (S. 1901)

Senator Heflin's bill (S. 1901) is directed at
reducing the impact of casualty losses on timber owners.
Under the bill, for purposes of determining casualty loss

deductions, the basis would be considered to be at least
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equal to the fair market value of the timber immadiately
prior to the time the casualty was suffered. Thus, taking
the example discussed on page 11, where the ULinaber owner has
an ecoromic loss of $50,000 but his adjusted basis is only
$5,000, he would be permitted to take a $50,000 deduction.

The Forest Industries Committee on Timber Valuation
and Taxation is in the process of undertaking a careful review
of this legislation and its impact on timber owners. Based on
our analysis thus far, we would recommend the following changes

in S. 1901.

1. ©On page 2 of the bill, in the paragraph on
"carryover and carryback of excess- deduction,”
the question has been raised as to whether
the reference to "individual” applies to
corporations as well. If not, it should
be be amended to o so. »

2. The bill should be made elective.

3. If the basis in the timber is reduced by
the amount of the deduction, the basis
reduction should stop at zero. There
should ‘not be a negative basis.

While there are a number of ways in which the
casualty loss problem can be addressed, the Heflin approach
would do a great deal to relieve the impact of casualty losses
on timber owners. We support the thrust of the legislation and

urge its favorable consideration by the Congress.
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The Forest Industries Committee will be continuing
its study of the impact of S. 1901 on timber owners. We look

forward to working further with this Congress as action

progresses on this important legislation.

III. Conclusion
All tree planters, from the small tree farmer to
the giant corporation, have one thing in common--a very uncommon
faith in the future. To spread that faith, we must take
steps to encourage sufficient investment in timber growing to
meet tomorrow's needs.
A variety of changes in the tax law are necessary
to achieve this goal, including amendments to the casualty
loss provisiéns. In this area, Senator Heflin'; bill (S. 1901)

is a logical starting point and we support its enactment.
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APPENDIX A
COOPERATING ASSOCIATIONS

NATIONAL ASSOCIATIONS

American Institute of Timber .. ‘“truction
American Paper Institute

American Plywood Assoclation

American Pulpwood Association

American Wood Preservers Association

American Wood Preservers Institute

Associated Cooperage Industries of America, Inc.
Federal Timber Purchasers Association

Fine Hardwoods-Amerjcan Walnut Association
Hardwood Dimension Manufacturers Assoclation
Hardwood Plywood Manufacturers Association
National Christmas Tree Growers Association
Natton#l Forest Products Association

National Hardwood Lumber Association

National Oak Flooring Manufacturers Association

National Particleboard Association

REGIONAL ASSOCIATIONS

Appalachian Hardwood Manufacturers, Inc.

Forest Farmers Association

Industrial Forestry Association

Northeastern Lumber Manufacturers Association, Inc.

Northern Hardwood and Pine Manufacturers Association, Inc.

Pacific Logging Congress

Southeastern Lumber Manufacturers Assoclation
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Regional Associations (continued)

Southern Forest Products Association

Southern Hardwood Lumber Manufacturers Association
Southwest Pine Association

Western Forest Industries Association

Western Forestry and Conservation Association
Western Timber Association

Western Wood Preservers Institute

Western Wood Products Association

STATE ASSOCIATIONS

Alabama Forestry Association

Alaska Loggers Association, Inc.

Arkansas Forestry Association

Associated Oregon Industries

California Forest Protective Assoc’ation
BEastern North Carolina Lumber Manufacturers Association, Inc.
Florida Forestry Association

Georgia Forestry Association, Ino.

Kentucky Forest Industrial Association
Louisiana Forestry Association

Lumber Manufacturers Association of Virginia
Maine Forest Products Council

Maine Hardwood Association

Minnesota Timber Producers Association
Mississippi Forestry Association
Mississippi Pine Manufacturers Association

Missouri Forest Products Association
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State Associations (continued)

New Hampshire Timberland Owners Association

New York Forest Owners Association

North Carolina Forestry Association

Oklahoma Forestry Association

Oregon Forest Protection Association

Society for the Protection of New Hampshire Forests
South Carolina Forestry Association

Southern Oregon Timber Industries Association
Tennessee Forestry Association

Texas Forestry Association

Timber Producers Association Inc. of Michigan and Wisconsin
virginia Forestry Association

Washington Forest Protection Assoziation

PROFESSIONAL AND PUBLIC INTEREST ASSOCIATIONS

Association of Consulting Foresters
National Council of Forestry Association Executives

Society of American Foresters
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APPENDIX B

SUMMARY OF TAX TREATMENT OF
TIMBER CASUALTY LOSSES

92 TIMBER TAX JOURNAL

Vi

CASUALTY LOSSES

SECTION 165 OF THE CODE

Casualty losses fall within scction 165(a) of the Code, which states
the general rule that all uncompensated losses are deductible from or-
dinary incomc in the year sustained:

There shall be allowed as a deduction any loss sustained during the tax-

able year and not compensated for by insurance or otherwise.
Deductions under section 165(a) are limitced by section 165(c) to three
situations in the case of individuals (the limitations do not apply to
corparations):

§ 165(c)(1) losses incurred in a trade or business;

§ 165(c)(2) losses incurred in any transaction entered into for profit,

though not connected with a trade or business; and

§ 165(c)(3) losses of property not connecled with a trade or business,

if such losses arise from fire, storm, shipwreck, or other

casualty, or from thefu ...
Non-business casualty losses are specifically included in section
165(c)(3). business casualty losses are covered by section 165(c)(1);
and casualty losses on property held for investment are covered by
section 165(c)(2). Thus as lo both individuals and corporations,
casualty losses of timber owners are generally deductible under the
Code.

It should be noted that sections 165(a) and 165(c)(1) and (2) are
not limited to casualty losses. Oaly in the case of individuals holding
non-business, non-invesitment property (i.e.. § 165(c)(3)) must it be
demonsirated that losses come within the meaning of the term
“casualty™ in order 1o eswablish the right 10 a deduction.”* For this
reason the timber owner, whose timber holdings are aimost always
business or at least investment property, need not normally be con-
cerned about whether his loss qualifies as a “‘casualty” loss from the
point of view of esiablishing deductibility. Nonetheless, the definition
of “casualty” may be important to him for two reasons. First, as will
be seen below, specific Treasury Regulations have been issued
(§ 1.165-7) which give the method for computing deductions for all

1 Losses described in this paragraph are allowed only 10 the extent thal the amount of
loss 10 the individual exceeds $10U.

14 One wriler has suggesied that this is the proper way to read section 165(c)(3) but
that “the Service in regulations and in rulings, many court decisions and some 1exts fail

" clearly o recognize thal this section 165(¢1{3) applics only to nonbusincss, non-invest-
ment property owned by individuals . .. ." Whitaker, Timber Casualiies, 1 Timber Tax
Journal 26 (1965).
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“casualty losscs,” whether or not incurred in a trade or business or in
any transaction entered into for profit. These regulalions are appli-
cable only if the loss is caused by a “casualty™ within the meaning of
thatderm as used in the regulations. And second, as wil} also be ex-
plained below, it may be necessary to demonstrate that a loss is caused
by a “casualty™ in order to avoid the application of section 1231(a),
which rcquires that certain “non-casualty” {osses (rom involuntary
conversions be netted agamst section 1231 capital gains before being
deducted from ordinary mcome

DEFINITION OF CASUALTY

As the language of section 165(c){3) indicates, fires, storms and
shipwrecks are “‘casualties” within the meaning of the Code. The term
“casualty™ has been limited to these and similar occurrences.
Generally, courlts have required that the loss must be sudden, uncx-
pecled or unusual, as contrasted with gradual deterioration through a
steadily operating force.?'’ The emphasis has been on suddenness.
Consequeritly, if for example timber is first damaged by fire and then
is gradually destroyed by insects or disease, the fire would be con-
sidered a casualty, but it is likely that the disease or insect infestation
would not be.

In Burns v. United States, ' it was held that loss of an elm tree
afflicted with Duich Elm disease was not a loss by casualty. The court
there expressed the view that “loss occasioned by disease, however
contracted, is not a casually within the meaning of the statute."?!” Ap-
pleman v. United States,"* held that loss due to the death of elm trecs
from phloem necrosis was not a “‘casualty™ loss within the meaning of
section 165(¢c)(3). The reason given was that “the element of unex-
pectedness was entirely lacking."

Termite damage has been considered in a number of cases. In some
a deduction was allowed where it was found that the loss had the ne-
cessary degree of suddenness to qualify as a casualty.?’? The Service at
one time took that position (Rev. Rul. 59-277, 1959-2 C.B. 73), but
reconsidered it and in Rev. Rul. 63-232, 1963-2 C.B. 97, stated Natly
that termite damage would not be considered deductible under

165(c)(3).

1 Seecases cited in Deming, Establishing Casiality and Disaster Losses, 21 N Y.U. Inst.
on Fed. Tax 143, 144 (1963).

1+ 174 F. Supp. 203 (N.D. Ohio 1959). aff'd 284 F.2d 436 (61h Cir. 1960).

n1174 F. Supp. a1 210.

10 338 F.2d 729 (7th Cir. 1964).

N9 See the cases ciled in Lestie C. Dodge, 25 T.C. 1022 (1956). and E.G. Kilroe, 32 T.C.
1304 (1959).
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The Tax Court has held that destruction caused by a mass attack of
southern ping beetles on loblolly pine trecs was both unexpected and
sufficiently sudden to qualily as a casualty loss.’

GENERAL REQUIREMENTS FOR
DEDUCTION UNDER SECTION 165(a)

Under the regulations,?! 1o be deductible under section 165(a) a
loss must be:

(1) evidenced by closed and completed Iransactions;

(2) fixed by identiliable events; and

(3) actually sustained during the 1axable year.22!
The regulations go on to state that the loss must be bona fide and that
“substance and not mere form shall govern in determining a deduct-
ible loss.” The amount of the loss must be ascertainable and measur-
able, and a deduction may no! be taken as long as there is a reasonable
possibility of recovery or reimbursement.??? Proper adjustment must
be made for any salvage value and for any insurance or other compen-
sation received.?™

The requirements that a deductible loss be “‘evidenced by closed
and completed transactions™ and ““fixed by identifiable events™ do not
mean that the loss must be sudden. Take again the example of timber
which is damaged by fire and subsequently destroyed by insects or
disease. Although the disease or insect destruction might not be suffi-
ciently sudden to qualify as a *‘casualty,” nevertheless, in Oregon
Mesabi Corp. v. Commissioner,?® the Tax Court held that such loss
was deductible. The principal practical difficulty in such cases is in
demonstrating when the loss occurred. In Oregon Mesabi, deductions
over a period of six yecars were allowed. The test was stated by the
court as follows: ““{Petitioner} is entitled to deduct as a loss in each

25 Herbert H. Nelson, 21 T.C.M. 158 (1968). Compare William R. Miller, 29 T.C. M. 74}
(1970). in which the taxpayer was denied a casually deduction tor the loss of ornamen-
tal (rees which died several months alter his yard was graded and leveled. In the Tax
Courl’s view, the trees® death from root suflocation was the resull of “progressive
- deterioralion™ nol a sudden casually. ‘ ’

1 Treas. Reg. § 1.165-1(b).

3 An exception Lo this requirement is provided in scction 165(h) of the Code and
§ 1.165-11 of the regulkttions, which allow a laxpayer who suffers disaster loss atier the
close of his tax ycar but befure the duc date for filing his return 10 claim the loss in the
year just ended. This applies only it the President determines that disaster assistance
by the Federal Government is warrunted.

4 Treas. Reg. ¥ 1.165-1(d).

4 Treas. Reg. § 1.165-H(c)(4).

M 2T.CM. 475 (1943).
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year that proportion of the cost of the timber which by fair and rea-
sonable estimates can be found to have becen destroyed in cach
year,ite

It seems clcar that the burden of proof is on the taxpayer to estab-
lish both the right to a deduction and the amount of the deduction 22’

Deduction may be made for trees partially destroyed by casualty, as
well as those totally destroycd.??* Deduction may also be made for
casualty damage (o land, though the courts have required that losses
for land and timber must be computed separatcly.??? In Broadhead v.
Commissioner,™ the Tax Court allowed a deduction when fire so
damaged land that it was no longer valuable for the growing of timber.
Actual damage to the land must occur, however, in order for a
decrease in the value of the land to be deductible as a loss under sec-
tion 165. In Squirt Co. v. Commissioner,’' a [tecze which desiroyed
230 acres of taxpayer’s citrus trees did no actual damage to the soil,
but nevertheless substantially reduced the fair market value of the
taxpayer’s land by triggering a general reduction in the demand for
citrus land in the area because of a fear of luture freezes. The tax-
payer’s deduction based on the decline in market value of his land was
denied by the Tax Court, and the decision was affirmed on appeal by
the Ninth Circuit. The Tax Court cited Treasury Regulation
§ 1.165-7(a)(2)(i) which provides that in measuring loss of market
value for purposes of section 165, the deduction is “limited to the ac-
tual loss resulting from thc damage to the property.”?

In the case of damage Lo standing timber, the Service has ruted that
no deduction will be allowed if the damage does not render (he trees
unfit for use?? According to the ruling, damage which is not
measurable in units of timber destroyed is not deductible, but isin the
nature of a contemplated loss of future profits or potential income
due to a reduction in the rate of growth or the qualily of the timber.
Such damage, according to the Service, docs not meet the require-
ments for a casually loss — an actual loss of tangible or measurable
property.

1d. at 479,

27 Blomeley v. Commissioner, 23 T.C.M. 514 (1964); Harper v. Uniled States, 274 F.
Supp. 809 (D.S.C. 1967).

i Krome v. Commissioner, 9 TC.M. 178 (l9$0).
1 Knepp v. Commissioner, 23 T.C. 716 {(1955). See afso Rev. Rul. 71-254, 1971-1 C.B.
78.

™25 T.C.M. 133 (1966).
™51 T.C. 543 (1969), aff'd per curiam, 423 F.2d 710 (9th Cir. 1970).

12 The 1axpayer in Squiri Co. was entilled 10 a deduction for the cost of clearing the
dead or damaged irces from the land. See also Carloate Indusiries v. United States, 354
F.2d 814 (51h Cir. 196b).

™ Rev. Rul. 73-51,1973-1 C.B. 75.

59-897 0 - 80 - 17
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AMOUNT OF DEDUCTION

Regulations promulgated to deal specifically with casually losses
give the following general rule for determining the amount deductible
in casually cascs:’™

General rute — In the case of any casualty foss whether or not incurred

in a trade or busincss or in any transaction entered into for profit, the

amount of toss 1o be taken into account for purposes of section 165(a)

shall be the lesser of cither—

(i) The amount which is equal 1o the fair market value of the prop-
erly immedialely betore the casualty reduced by the fair market value of
the property immediately after the casually: or

(ii) The amount of the adjusted basis prescribed in § 1.1011-1 for
determining the loss from the sale or other disposition of the property
involved.

In other words, the amount of the deduction is the lesser of the
decline in fair market value of the properly and the amount of the ad-
justed basis (reduced by any insurance or other compensation
received).?** Thus il' market value is $100,000 immediately before a
fire and $50,000 immediately aficr, but the adjusted basis of the prop-
erty is $40,000, the deduction for the casualty loss would be limited to
$40,000. If on the other hand the adjusied basis is $60,000, the full
amount of the decline in markel value ($50,000) could be deducied.

*Fair market valuc™ is o be ascertained by competent appraisal.?'
“This appraisal must recognize the effects of any general market
decline affecting undamaged as well as damaged property which may
occur simultancously with the casualty in order that the deduction . . .
shall be limited to the actual loss resulting from damage to the prop-
erty.”

The “adjusted basis" is generally the cost of the property (§ 1012 of
the Code), adjusted “for expenditures. receipts, losses, or other items
properly chargeable to capital account,” and for such items as
depreciation and depletion (§ 1016). Whenever a casualty loss is sus-
tained and taken as a deduction, the basis of the properly must be
reduced by the amount of the deduction. In the event that the amount
of the loss is greater than the taxpayer's basis in the property. the
deduction is limited to the amount of the basis and the new adjusted
basis becomes zero. ,

The general rule given above lor computing the amount of deduc-
tion applies to both business and non-business casualty losses. This

' Treus. Reg. § 1.165-7 (bh1).

*© The most recent (and unsuccessiul) challenge to this rule as it applies to the loss of
standing limber is the case of Ward v. United Stnies, 428 F. 2d 1288 (Ct. CL. 1970). cen.
denied 400 US. 1008 (1971), in which the Court of Cliims extensively revicws the
fule’s history and purpose.

' Treas. Reg. § 1.165-Ta)()(i).
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was not always the case. {n Helvering v. Owens,?*’ a vasualty case in-
volving partial loss 10 non-business property, the Supreme Courl
determined that the alfowable loss was the decrease in the market
valué of the property, limited to the total adjusted basis of the prop-
erty. The Commissioner accepled this test, but only with regard 1o
non-business property. Up until 1956, casualty losses 10 business prop-
erty were required to be computed by applying 10 the adjusted basis of
the propertly a percentage equal (o the relationship which the actual
loss bears 10 the market value prior 10 the casualty. lHowever, in
Alcoma Association v. United States,”™ the Court of Appeals for the
Fifth Circuit rejected this formula, {inding that the test approved by
the Court in Owens was “‘equally applicable to business as to non-busi-
ness property.” New regulations were subsequently issued,?* apply- .
ing the same test (the lesser of the decrease in market value and the
amount of the adjusted basis) Lo both business and non-business
casualty losses.}

THE “PROPERTY” INVOLVED

The regulations dealing with casualty losses include the following
provision: 4!

A loss incurred in a trade or business or in any transaction entered into

for profit shall be determined under subparagraph (1) [the general rule

for the amount of the deduction] . . . by reference 1o the single. identifi-
able property damaged or destroyed.

As applied to timber, what is the “single, identifiable property
damaged or destroyed™? Does it encompass all of a limber owner's
trees, or the trees on the particular tract where a casually loss occurs,

.or those trees which are actually damaged or desiroyed, or only the
exact number of board feet of limber damaged or destroyed” This has
been the most hotly contested question in timber casualty law. The
answer can have a substantial impact on the amount of the deduction.
The origin of the dispute goes back many years.

In Knapp v. Commissioner,**? a case involving partial destruction by
freeze of ten tracts of land planted in citrus trees, the taxpayers argued
that the deductions should be computed by reference (o each entire

305 US. 468 (1939,

%239 F.2d 365, 367 (1950).

THT.D. 6445, Jan. 15, 1960.

0 The regulations presently in eflect provide one exception to this rule: if business
properiy is totally destroyed by casualty, and- il the fair market value belore the
casualy is less than the sdjusied basis, then the loss is the adjusted basis. Treas. Reg.
§ 1.065-7b) 1.

Hi Treas. Reg. § 1.165-7(b)(2)(i).

M3 T.C. 716 (1985).
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tract, taking the land and trees as a unit. The Tax Court, however, ac-
cepled the Commissioner’s contention that the loss must be ligured
separately for the land and the trecs and that only those trees which
have a basis for lax purposes may bc considered in determining
deductions for tree losses. The tables included in the Tax Court's
opinion indicate that the Commissioner determined the adjusied
basis (which limits the amount of deduction) of the properly in
Knapp with respect (0 each individual tract as defined by the taxpayer,
and trees which had a basis but which were not damaged werc not ex-
cluded from this computation. However, the Commissioner then
allowed as a deduction only the same percentage of this adjusted basis
figure which the decline in market value of the trees on cach tract
bore to the precasualty value. -

The following year the Fifth Circuit decided Alcoma Association,
supra, another case dealing with partial casually loss to citrus groves.
There the court rejected the formula used in Knapp and allowed the
taxpayer (o deduct the entire decrease in market value of the property
up to the full amount of the adjusted basis of the entire property. Ap-
parently the court did not consider whether portions of the property
might have separate bases. Indeed, as recent cases have noted, the
court in Alcoma mentioned that Owens, 305 U.S. 468 (1939) {ihe prin-
cipal case relied upon), involved property which had an “indivisible
basis,” whereas:

The same is not necessarily true of a citrus grove, where the destruction

of some of the trees throughout the grove, or perhaps of all the trees in a

portion of the grove, leaving the rest of the trees productive, might allow

Jor the maiching of the destroyed properiy with particular portions of the

“basis™; clearly for some kinds of property physical separability mecans that

each portion has its own *'basis.” Again the Commissioner does not urge

this distinction, and we will therefore not explore this possibility. [239

F.2d at 369; emphasis added.)

According to the court, the Commissioner did not urge this distinc-
tion; however, it is certainly arguable that the formula urged by the
Commissioner in Alcoma (the same portion of the adjusted basis
which the loss is lo the precasually market value) was in essence
merely an attempt to limit the deduction fo the basis of the taxpayer in
the portion of the property which was damaged. If this is true, then
whether or not the Commissioner actually made the argument that
unlike Owens, Alcoma involved property with a “divisible basis.” such
argument would seem to be the logical premise for the formula ad-
vanced.

In Carloate Industries v. United States,?** another case involving
casually damage 10 a citrus grove, the Fifth Circuit affirmed the hold-
ing of the Tax Court in Knapp thal in determining casually deduc-
tions, the trees must be treated separately from the land. The question

21354 F.2d 814 (1966).
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as to whether the deduction should be computed with reference only
to the damaged trees was not considered, since in Carloate all the trees
were destroyed.?

Broadhead v. Commissioner, " involved a [ire loss to part of a tax-
payer's timber lands. The Commissioner argued that the deduction
was limiled to the basis of the particular acres of timber which were
destroyed. Relying on Alcoma, the taxpayers initially claimed that the
loss should be limited only to the basis in the enlire property.
However, on briel the petitioners accepted the Commissioner’s for-
mula, arguing only a faclual question. The Tax Court said that it
would “‘accept the methods now advocated by both parties and decide
the issue here purely as a question of fact without exploring
possibilities not suggested by the parties.”4

In Raosenthal v. Commissioner,?V the Tax Court squarely faced in a
timber case the problem of what is the “single, identifiable property™
under section 1.165-7(b) (2) of the regulations. Rosenthal involved a
partial casualty loss to timber property. The taxpay-rs took the posi-
tion that all the timber on the tract where damage occurred should be
considered as the “single identifiable property damaged or
destroyed.” The Commissioner contended that this phrase referred
only to the particular board feet of timber lost.

The Tax Court ruled in favor of the Commissioner, holding:

Under the theory of Bessie Knapp, supra, as well as the underlying theo-

ry?¥ of the deductible amount of casualty losses 10 propefty connected

with a trade or business or transaction entercd into for profit, we con-
clude that where property is such that it is normally allocated a specific
basis upon its disposition, as in the case of timber, a casualty loss of such
property should likewise be limited to the basis of the specific property lost
in the casualty. This, in effect is the holding of Bessie Knapp, supra. This
holding is not contrary to the holding of Alcoma Association v. United

States, supra, because of the limited basis of the decision in that case and

the stalements made in thal case by the Courl as to the limited scope of

the holding. [48 T.C. at 527-28; emphasis added.]
The decision of the Tax Court was confirmed by the Second Circuit in
a lengthy opinion which drew an even longer dissent from Circuit
Judge Moore. In addition 1o dealing with the issues which the Tax
Court had discussed, the Court of Appeals also analyzed, and rejected,

M4 See also Rev. Rul. 68-53).

125 T.C.M. 133 (1966).

M Jd. a1 155.

11 48-T.C. 515 (1967). )

W ~The underlying theory ... is ihat the loss is limited by an amount which would
otherwise al some other time be deduciible for income 1ax purposes. I the deduction
has already been 1uken in some other manncr. il is not again allowable as a casually
loss . . .. In cffect in the instant case, 10 allow a deduction for more of the basis of the
timber of the joint venture than that applicable 10 the trees dumaged would be 1o allow
a deduction for a loss to Irees that were nol damaged.” 48 T.C. a1 527.
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the laxpayer’s argument that the basis in the entive trict should be the
limit on the loss because the entire tract is a “vital organic unit™ ex-
periencing a continual process ol growth and regencration with the
health of the timber affected by removal of certain trees. The court
noted that a taxpayer may not borrow basis lrom unharmed property
in order 1o increase the amount of his loss deduction. For example,
the court stated. it is clear that the taxpayer may not apply his basis in
the land (o his loss of trees. Yet, according to the court, acceprance of
the “organic unit” theory proposed by the taxpayer would require just
thal, since the heatth of the timber is even more dependent upon the
soil in which it is rooted than on the existence of other trees.

While Rosenthal was before the Tax Court, Rev. Rul. 66-9 was
issued. That ruling, which was based on advice given by the Service 1o
ancther timber owner and his wile (Stiles and Virginia Harper), took
the same position advocated by the Commissioner in Rosenthal —
i.e., in timber cases the “'single, identifiable property™is the particular
quantity of timber damaged or destroyed, and the amount of the
deduction is limited to the adjusied basis of that quantity of timber.
According to the ruling, the adjusted basis of the timber destroyed
may not include any portion of the basis attributable to the land, other
improvements, or 1o any timber not rendered worthless by the
casualty.**

The position taken by the Service in Rev. Rul. 66-9 was approved in
Harper v. United States.”™ In that case, brought by the Harpers for
recovery of the deficiency assessed against them, Judge Russell (U.S.
District Court for South Carolina) held that the “single, identitiable
property damaged or destroyed™ was the “measurable unit of
markeltable timber™ (i.e., board foot) and that the deduction must be
limited 10 the adjusted basis of the “measurable units™ damaged or

“*Rev. Rul. 66-9. 1966-1 C.B. 39, 4

Basis Limitation of Casualty Loss Deduction

. L] .
In the case of a casuaslty loss o timber, the “property involved™ and the “single,
identitiable propeny ™ destroyed is the guantity of timber w hich is rendered unlit for
use by rcason of the casualty. The amount ol the casualty loss allowable is limied to
the adjustied basis preseribed in Section 11011 of the regulitions Tor determining
the ks from the sale or other disposition of that quantity of tmber. The adjusted
busis of’ the quantity of umber dostroyed is deiermined by multiphying the unit ad-
justed basis by the gquantity of timber destroyed.
. . .

Accordingly. the amount allowable as a deduction for casualty loss due 1o destrue-
tion of timber by hurricane may not exened the adiusied basis for deternmning loss
from the sake of ather dispusition of the g wntity ol timber w hich by fair and reason-
able estimates is found to be unfit for use oy reason of the hurricane. Such adjusted
basis does not include any portion of the basis for adjusted basis) attributable 1o the
tand, vther improvements, or 10 any timber not rendered worthless by the hur-
ricane.
274 F. Supp. 809 (1967,
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destroyed. The court's rationale was that “adjusted busis™ is the
slatutory basis for determining three things: (1) “gain or loss from
sale or other disposition™ of property. (2) the proper depletion
altowance, and (3) allowable casualty loss. Because the definition of
“adjusted basis™ is similar in ali three instances, the term should be
applied the same way in cach instance, and lor purposes ol depletion
and recognition of gain or loss from sale or other disposition, the “ad-
justed basis™ is “established for cach specilic unit ol merchantable
timber rather than taken for the whole ot ol timber on the live tracts
as a single unit.™ As to the taxpayers’ argument that a sale is so
different from a casualty loss that it is inappropriate to use the same
formula for calculating loss in both situations, the court responded
that this argument “is completely answered by the language of section
165(b) ... which prescribes that casualty loss shall be determined in
the identical munner in which loss from sale shall be ascertained.”

The court distinguished Owens and Alcoma, selied on by the tax-
payers. Owens was said to involve damage Lo a single property having
an indivisible basis. As to Alcoma. the court staled that there the
Commissioner did not urge “physical separability,” whereas herc he
did. The court also observed that Alcoma involved a citrus grove and
that “there may well be a distinction™ between timber and a cilrus
grove.

The taxpayers appcaled o the Court of Appeals for the Fourth Cir.
cuit, arguing that the decision: (1) is contrary 10 Alcoma and Owens;
(2) ignores the facl that a casualty loss is difterent from a sale or simi-
lar disposition in thal a casualty loss “does not create a merchantable
economic unit of timber™; {3) disregards the fact that the taxpayer
may not be able to recoup his remaining basis for the timber because
of the effect that the casualtly may have on the value of the remaining
timber {thc problem being analogous to severance damages in the case
of condemnations); (4) makes improper use of the depletion basis,
which is for depletion only and nol for limitation of casualty loss: and
(5) discriminates against the timber investor as compared to inves-
tors in other properties. The Court of Appeals, however, aflirmed per
curiam “for the reasons lully stated in the District Court’s opinion. 23!
The court also noted: “Significantly, as the Government points out,
taxpayers have failed 1o show that the storm damage will in any way
affect the marketability ol the remaining trees.™*!

To sum up, the situation at present is that the Service has taken the
position that the “single, identifiable property™ in timber casualty
cases is the particular quanitity of timber which is damaged or
destroyed. The Tax Court, a federal district court and the Courts of

™ Harper v. United Swates. 396 F.2d 223 (4th Cir. 1968).
Ad, an 224,
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Appeals for the Second and Fourth Circuits have upheld the Serv-
ice.s?

However, it should be pointed out that in at lcasl two respects, the
factual cases in Harper and Rosenthal were not as favorable to the tax-
payer’s contentions us they might have been.

First, the taxpayer in Rosenthal was contending that the “property”
involved was the tract where the loss occurred. The tract consisied of
24,605.6 acres, of which part had been acquired at one time and part at
another. It was only considered as one “‘tract™ because the taxpayer
had set it up on its books that way.** It does not appear that there
were any natural geographical boundaries or other features which
might have strengthened the laxpayer’s argument that the “single,
identifiable property™ was this “tract.”

Second, in neither Rosenthal nor Harper was the taxpayer able to
prove that the casually decreased the market value of trees which
were not physically damaged or destroyed. The taxpaver in Harper
contended that such damage occurred, but the court rejected this
claim because a valuation made after the casualty indicated that the
market value of the remaining timber was the same as before the
casualty. If in another case it could be shown that a partial casualty
loss to a tract of timber Aas adversely affected the marketability of the
remaining undamaged timber on the tract, it would be much more
difficult for a court 1o exclude the decline in value of the remaining
timber fromy the computation of allowable loss. It is submitted that
the loss should be treated comparably to severance damage caused by
condemnation, where the taxpayer is permitied to include in his com-
putation of deduction not just the basis of the condemned property,
but also the basis of severed property whose value is affected by the
condemnation.?*s .

%) This position has not at this time been carried over to citrus trecs, and the court in
Harper indicated 1hat a different rule may be appropriate in such cases.

™ The word “(raci™ is very broadly defined under the regukations, which clearly recog-
nizc ;hat the term “tract™ may be broader than “property™ (§ 1.614-1(2)(3)): “The
term “tract or parcel of land’ is merely descriplive of the physical scope of the land 10
which the 1axpayer's interest relates. l1is not descriptive of the nature of his rights or
interests in the land. All contiguous areas (evea though separately described) included
in 8 single conveyance of granl of in Sepurale conveyances of grants at the same time
from the same owner conslitule a single scparale tract or parcel of fand. Arcas included
in separate conveyances or grants (whether or not at the sume nme) for separate
owners are separale tracts of parcels of land even though the arces described may be
conliguous. If the taxpayer's rights or interests within the same U act or parcel of land
are dissimilar, then each such dissimilar interest constitutes a searale property. If the
laxpayer's rights or interests (whether of not dissimilar) witain the same tract or
parcel of Land refate 1o more than one scparate mineral depaosit, then his interest with
respect to each such sepurate deposil is 4 separate property.”

133 Rev. Rul. 68-37, 1698-4 1.R.B. 16. But see Rev. Rul. 73-51, discussed at p. 95, which
holds that a casualty which reduces the fair market value of trees but does not render
them unfit for use is not deductible,
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APPLICATION OF SECTION 1231

Section 1231(a) provides the following general rule:
I, during the taxable year, the recognized gains on sales of exchanges of

properly ade or business, plus the recognized gains from
the compulsory or involuntary conversion (as a result ol destruction in
whole or in part, theft or scizurc, or an cxercisc of the power of requisi-
tion or condemnation or the threal or imminence thereof) of property
used in the trade or business and capital assets held for more than 9
months into other property or money, exceed the recognized losses
from such sales, exchanges, and conversions, such gains and losses shall
be considered as gains and losses (rom sales or exchanges of capital
assets held for more than 9 months. If such gains do not exceed such
losses, such gains and losses shall not be considercd as gains and losses
from sales or exchanges of capital assels . . ..

Does this have any application to timber casualties? If so, then the
value of the right to ordinary loss deduction under section 165 could
be nullified, as the timber owner could be required to offset the
casually loss against capital gains during the year. Section 1231(a)(1)
applies 1o gains or losses from ‘‘compulsory or involuntary conver-
sion™; section 1231(a)(2) specifically provides that “losses upon the
destruction, in whole or in part ... of property used in the trade or
business . . . shall be considered losses from a compulsory or involun-
tary conversion.” This language is broad enough to include casualty
damage. Attention is then focused on the phrase “property used in
the trade or business.” Does this include timber?

Section 1231¢{b)(2) states that “such term includes timber . .. with
respect to which section 63! applies.” This clearly covers timber prop-
erty as 1o which an election under 631 has been made. But in addition,
the general definition of “'property used in the trade or business"
states that such term includes “'real property used in the trade or busi-
ness, held for more than 9 months” (section 1231(b)(1)).2% Conse-
quently, casualty losses of many timber owners would seem to fal}
within the general rule of section 1231(a).

Indeed this was the holding of the Court of Appeals for the Ninth
Circuit in the recent case ol Weyerhaeuser Co. v. United States.’*? That
case involved destruction during the years 1954 through 1957 of tim-
ber, plant facilities, machinery, equipment, and offices, all of which

3 ]1 can be argued from the regulations that although the statute states that “property
used in the trade or business™ incliedes timber with respect to which section 631 ap-
plies, this is in fuct the only timber properly which that phrase includes. Regulation
§ 1231-1(a): *.... The non-capilal assets subject 1o section 1231 Lreatment are ...
(2)timber .. . but only 10 the extent thal section 631 applics thereto . .. ' Regulalion
§ 1.1231(c): “Section 1231 applies 1o recognized gains and losses from the following:
.. (3) The cutting or disposal of limber . . . 10 the exient considered arising (rom a sale
or exchange by rcason of the provisions of seclion 631 and the regulations
thereunder.™ .

1" 402 F.2d 620 (1968).
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had been held for use in Weyerhaeuser's business for more than six
months. The losscs were caused by various destructive agencies, in-
cluding fire, storms, blasis and beetles. All were spoken of as
“casualties™ by the court. The Government took the position that alt
the losscs had to be set off against section 1231(a) gains, whercas
Weyerhacuser contended that only insured losses should be so
treated. The court ruled in favor of the Government, holding that
“section 1231(a) covered both insured and noninsured casually
losses. "

In 1958 Congress amended section 1231(a) to make it specificatly
inapplicable “10 any loss, in respect of which the taxpayer is not com-
pensated for by insurance in any amount, arising from fire, storm,
shipwreck, or other casualty ...." This amendment exempted
casualty losses from the netting requirements of section 1231(a) pro-
vided the loss was completely uninsured. Casualty losses that were in-
sured, even if for only 1% of the loss, continued to be subject 10 the
netting requirements of section 1231(a).

In 1969, the Congress took another look at the 1958 amendment
and decided there was no sound reason for distinguishing between in-
sured and uninsured casually losses for purposes of section 1231.
Therefore, it repealed the 1958 amendment and replaced it with what
is now the rule for dealing with casually losses that are subject to scc-
tion 1231(a). The rule is that irrespective of whether or not insurance
exists, all casualty losses of “property used in the 1axpayer’s trade or
business™ and “capital assets™ and all gains arising from casualties to
such properly and assets (e.g., due to receipt of insurance proceeds)
are first netted against cach other. If the losses for the year exceed the
geins, the net amount of the loss is then deducied from ordinary in-
come, and if the gains exceed the losses, the net amount of the gain is
ll12c3n netied with other losses and gains arising under section
1231(a).

N a1 629-30.
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1, The Internal Revenue Code limits a casualty loss deduction under
Section 165 to the lesser of the fair market value of the destroyed
property or the adjusted basis.

2. In the case of the destruction of fruit and nut trees and timber,
the current casualty loss treatment is insufficient because the basis
in such property is often minimal.

3. Farm Bureau supports S, 1900 and S. 1901 which would allow a
casualty loss deduction equal to the fair market value of the property
on the date on which the loss occurs. The ten-year carryback and
four-year carryfoward feature of both bills is also a desirable
provision.
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As president of the Alabama Farm Bureau Federation, I am pleased
to present the American Farm Bureau Federation's testimony in support
of S. 1900 and S. 1901. Farm Bureau is the largest general farm
organization in the United States, representing more than three million
member families in 49 states and Puerto Rico, Fa:im Bureau membership
includes farm and ranch families who produce virtually every agri-
cultural commodity grown commercially in this country.

There are over 222,000 member families in the Alabama Farm Bureau
Federation, the fourth largest state affiliate of the American Farm
Bureau Federation., Many of our members reside in south Alabama where
the force of Hurricane Frederic was so devastating last year.

Over 80 percent of Alabama's pecan crop is produced in south
Alabama. For the pecan tree growers there, many of whom are Farm
Bureau members, the storm destroyed years of investment, not only in
terms of money, but of time as well. The years required to produce a
mature grove of pecan trees can never be recovered. But the economic
losses to the growers of fruit and nut trees and timber can be
compensated by changes in the Internal Revenue Code through the
provisions of S, 1900 and S, 1901 which were introduced by Senator
Heflin of Alabama.

Current tax laws on casualty losses do not recognize the true
losses suffered by the growers of fruit and nut trees and timber, The
Code limits a casualty loss deduction under Section 165 to the lesser
of the fair market value of the destroyed property or the adjusted
basis. The original basis or cost of a tree is often minimal. Current
tax treatment ignores the fact that the contributions of nature and
time should be major adjustments to basis due to the unique nature of
pecan groves and timber stands, as well as other types of fruit and
nut trees.

Given the length of time required to produce a mature tree, at
least ten years in the case of pecans, Farm Bureau supports the provi-
sions of S. 1900 and S. 1901 which would allow a casualty loss deduc-
tion equal to the fair market value of the property on the date on
which the loss occurs. These bills would cover casualty losses for
the growers of fruit and nut trees and timber, respectively.

It is a matter of equity to recognize that farmers who lose a
grove of trees or a woodlot have suffered an economic loss although
their original cost basis may be nominal. Hurricane Frederic is proof
that casualty losses can occur quickly and completely. Such a loss
should entitle the taxpayer to a deduction equal to fair market value
rather than the lesser of fair market value or adjusted basis. This
is particularly important for uninsured property.
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The ten~year carryback and four-year carryforward feature of both
bills is desirable because it allows the farmer to adjust income
during the period of reestablishment of the grove and, possibly, to
adjust previous tax liabilities so as to receive a refund for
reestablishment of the grove or timber stand. Carryback and carryfor-
ward provisions are used throughout other sections of the Code. For
instance, financial institutions, business development corporations
and small business investment companies are allowed a ten-year net
operating loss carryback and a five-year net operating loss carryover
for postl975 net operating losses (Code Section 172(b)).

Farm Bureau views S. 1900 and S. 1901 as essential if tree
growers who suffer casualty losses are to remain in agriculture.
These proposed amendments to the Internal Revenue Code would signal a
commitment to assist farmers in the recovery of their casualty losses.
We encourage the Subcommittee's favorable consideration of both bills
and thank you for the opportunity to testify.
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Followup Statement of Mr. Taney Brazeal
President
Ltabama Pecan Growers Association
In Support of Senate Bill 1900
' before the
Subcemmittee on Taxation & Debt Management
of the .
Senate Finance Committee
March 12, 1980



Mr. Chairman, Members of the Subcommittes: The Alabama Pecan Growers
Association, speaking on behalf of pecan growers in South Alabama,

Northwest Plorida and along the eastern Mississippi Gulf Coast devastated

by Hurricane Frederic, appreciate the opportunity given us to provide
testimony February 29, 1980 in support of Senate Bill 1900. We also
appnciab; your invitation to provide this additional written statement
following the oral statements by other witnesses including the representative

of the Treasury Department.

We wish to address briefly two of the issues which arose during the oral
statements. They are the question of partial damage to fruit trees raised
by the gentleman from West Virginia, and the question of whether or not

/’

pecan growers are not in fact seeking a loss for anticipated income as

argued by the representative of the Treasury Department.

The question of damage to trees as opposed to total destruction is one
easily resolved. Pecan growers, like the apple growers described by

Mr. Michael E. Caryl, encounter various weather conditions which result

in partial damage to the trees which affect production for several years.
Although we well sympathize with that situation, it would be our recommendation
that the casualty loss we request under Senate Bill 1900 be restricted to
cases in which the trees are totally destroyed requiring removal. We would
recommend that the casualty loss bo based on the fair market value of that
tree at the time of the loss. Although the trees' production, including any
crop which might be on the trees at the time, would very likely be one of the
factors used in arriving at a fair market value, we are not requesting a

casualty loss for the crop itself.



¥e beliave that the difficulties of fixing a fair value for partial damage

would make the plan unworkable for all practical purposes.

It is the severe losses brought about by total destruction during severe
natural disaster for which we are seeking a casualty loss. We are not

asking for compensation for what some might consider the ordinary hazards of
our paxt.lcul:r agr%culcural enterprise; we are not requesting that the federal
government share with \;\s the ordinary risks of growing crops; we are urging
that tax requlations fairly and properly ‘reflect the realities of the tre-

mendous casuwalty losses suffered by destruction caused by a natural disaster.

We respond to the statements by the representative of the Treasury Department

with two lines of thought.

Pirst, pecan growers are not attempting to obtain casualty status for loss
of future crop income as the Treasury Department representative suggested.
Our position is that deatroyed trees have market values which are real and
which can be da‘temined. The particular market values for t';xees would be
wide ranging depending on variety, production record, maintenance, age and
other factors. The average fair market value of pe;:an trees lost during
Hurricane Frederic was set at about $154 by the Boutwell & Johnson study.

A real estate appraiser, whoce estimates were included in the same study,
st the average value at between $200 and $400 per tree depending on age.
On the other hand, when we look at the loss of income from destroyed trees,
we get a much higher per tree figure. When Boutwell & Johnson calculate the
loss of future crops from trees destroyed by Hurricane Fredexic thoy‘ale.vo
at a total figure of $110.9 million. That estimate was based on the low
value of 70¢ per pound for pecans in 1977. Were we to use the 197; value
of 85¢ a pound the crop loss risus to $134.6 million. Using Boutwell &

Johnson's figures of 144,000 trees destroyed, the average loss per tree

$9-897 0 - 80 - 18
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would range from $770 to §$935 per tree. That would indicate that the actual
loss in crops per tree is considerably higher than the estimated fair market

value of the tree at the time it was destroyed.

There is another factor to be considered by committee members in relation

to the issue of whethar this is a casualty loss based on appreciation.
Gbviously, a producing pecan tree becomes more valuable with the passage of
time assuming it has proper care and maintenance. That ktopcr care and
maintenance is provided in most cases by the pecan grower and his family both
in terms of actual labor and also in the more important aspect of management.
Since neither og those items--self labor or management--are allowable under
present tax regulations, the value of a 20-year-old tree reflects substantial
contributions by the owner which have not been previously allowed. It is
not the initial small c;st of the nursery stock which makes a 20-year-old
pecan tree valuable; it is the proper care and management of that tree for

20 years and perhaps two generations of a family.

It is not equitable to tell the family pecan grower that he cannot deduct
the cost of his labor and management for 20 years and then also tell him at
the end of that 20-year period that he should not be allowed to benefit from
those labors. Were he to sell his pecan grove he would be required to pay

a profit or capital -gains tax on the price fpom the sale. It is not
equitable to tell the family farmer on one hand that the tree that :uulu‘
from 20 years of efforts represents a profit on which he must pay income
taxes and’ turn right around and deny that when that same tree is totally

destroyed that it represents a casualty loss equal to that market value.

We would call to the attention of the committee another seemingly oontndictou‘

situation. That is the matter of casualty loss for pecan trees as opposed to
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the principle on which oil depreciation allowances are based.

The Treasury Department would complain that pecan growers seek a casualty
loss for future profits. Assums, for the sake of argument, that there was
soxe basis for that argument. 1Is it any less equitable to allow a casualty
loss to a family farmer who has lost his trees than to allow a tax break to
the succassful oii producer on the grounds that oil exploration is xrisky
and he might have--did not--but might have failed to make that profit vhich

is, in effect, being adjusted substantially.

If, through depletion allowances, we allow the oil producer a tax break on

profits because of losses which he did not suffer, but risked, why should
we not allow the pecan grower relief from casualty losses which he actually

suffered, not risked, from a natural disaster?

We would maintain further that with the modern, technological advances in
oil exploration, the risk of bringing in new oil and gas production are, in
proportion to the total economic value of the industry, not as great nor as
threatening to the company's economic viability as are the risks of the
farmer at the mercy of nature. The oil explorer may not always find oil
but he can be assured that nothing is going to happen to it while he is

looking. Nature is helping or hindering the farmer aevery day of the year.
N
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Senator Byrp. There are two additional witnesses on this legisla-
tion. Mr. Loy of Martinsburg, W. Va. and Mr. Michael Caryl of
Martinsburg, W. Va.

Would you two want to come forward at this point.

Would you want to remain? Do whatever you prefer.

Senator HErFLIN. We will give them room, anyway.

Senator BYrp. Give them room and then we will hear from the
Treasury.

Mr. Loy and Mr. Caryl?

STATEMENT OF MICHAEL E. CARYL, ESQ., MARTINSBURG, W.
YA,

Mr. CAryL. Mr. Chairman, Mr. Loy is not here. I will be present-
ing the statement.

My name is Michael Caryl. I am a practicing attorney in Mar-
tinsburg, W. Va. My appearance here today is on behalf of my
client, Tri-County Fruit Growers. It is an organization whose mem-
bers are 50 family owned and operated orchards in the most east-
ern counties of West Virginia.

The West Virginia fruit industry is of substantial importance to
our State’s economy, particularly the economy of the eastern pan-
handle. Nationlly, West Virginia's apple production ranks 7th and
ite peach production 13th among all the States.

In 1979, the dollar value of that production was $23 million with
regard to the apples and $4 million with respect to the peach
production.

As one might imagine, the statistics relating to the employment
attributed to that industry are quite impressive. I think it is impor-
tant to point out, Senator, that fruitgrowing is not a desk-and-
telephone type paper industry.

Senator Byrp. What?

Mll:.al CARYL. It is not a paper enterprise. It involves tremendous
capital.

First of all, it requires the acquisition of prime agricultural land
which in our areas is seldom available for less than $2,000 an acre.
Additionally, one might expect between $20 to $35 a tree being
invested before there is a single dollar of revenue realized.

At that rate, a grower may have as much as $5,000 an acre
invested before there is any return whatsoever and typically the
break-even point in the life of an apple orchard is 8 to 10 years
after it is set out.

Additionally because of the seasonal nature of the apple and
fruitgrowing operation, an apple orchard requires a large influx of
working capital. It is against that background of massive capital
requirements that we need to assess the risk of sudden catastrophic
losses in orchards resulting from various acts of nature.

Now, although a mature apple or peach tree, when viewed by the
untrained eye may appear to be tough, gnarled, and impervious to
damage by even the most extreme forms of precipitation, any
orchardist can bel})dyou that a severe hail can destroy not only a
current year’s production, but can destroy the tree's ability to
produce for many years to come by scarring the youngest, fruit-
producing wood of the tree itself.
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One member of our organization reported that, in a 30-minute
period, a severe hailstorm tore the bark off hundreds of valuable
trees and damaged them to such an extent that it was 5 years
before the trees had recovered to what might be considered a
normal level of production.

Senator BYrp. Would this legislation be involved in that case?
Would the fruitgrower be permitted a casualty loss for hail?

Mr. CaryL. Senator, I believe it would and should not due to the
damage to the ripening crop. I realize that that is not to be deduct-
ed as a loss, but I believe that as long as it can be ascertained what
the value was prior to the event and subsequent to the event, even
though it may be, in some cases, only partial damage, I believe this
bill should cover it.

Senator Byrbp. I believe this is getting pretty far afield when you
are going to permit losses for partial damage. If these trees came
back—you say it took 5 years. That is a long time. That is pretty
devastating to the individual. But the trees did come back. The
trees were not pulled out.

Mr. CaryL. Senator, that was 5 years of lost production and
there is a great deal of damage that eventually is permanent. The
trees are scarred and disease sets in, insects, and whatnot. There is
a lot of this damage that is inevitable and maybe not in such a
lox:ﬁ‘period that the tree is totally destroyed.

i is particularly the case with another type of damage which
is known as southwest winter injury and this occurs on a day,
possibly like today, where there is a cover of snow, a bright sun-
shine, particularly in our area, coming from the southwest angle,
reflecting off that snow into the tree which can raise the surface
temperature on the bark to 40 degrees or so. Then, as night falls,
the temperature would plummet into the teens and the horticultur-
al scientist tells me that causes a severe damage to the wood, the
bark of the tree itself and it is inevitable that the tree will be
destroyed and its production is diminished immediately.

There is a third type of sudden weather-related damage that is
an example we were confronted with just last year, Senator. That
was the very earl{ snow we had in October. And there, because the
trees are still full foliated, the leaves are still on them, there is a
much greater surface for the wet, clinging snow to bear on and
many branches are broken and again, with the ultimate result that
the tree is destroyed.

One local orchard hed that type of damage this past October to
27 percent of all its producing trees.

ribing the type of damage that we can suffer in the fruit
industry, we believe that the current tax treatment is wholly inad-
equate to properly compensate the fruitgrowers, not only for the
direct out-of-pocket losses, but for the tremendous risks that they
face in investing huge sums of money in the hope that Mother
Nature will not, in one-half hour on a July afternoon, devastate
the major portion of the investment.

This can be seen when one appreciates the fact that any orchard-
ist has far more obligations than just those reflected in the cost of
his damaged trees. His ability to meet these other obligations to
fulfill all the capital requirements that I described can be com-
pletely undermined for many years because of this type of damage
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and the ultimate effect, Mr. Chairman, is often foreclosure and loss
to the land speculators of another family-operated agricultural en-
terprise.

And if I might respond to the question that you raised about the
Treasury Department’s objection about this, that it is just a deduc-
tion for appreciation, I might point out that there is nothing sacro-
sanct about cost as a measure of this loss, and I point and direct
your attention to the oil depletion allowance, or the percentage
depletion allowance in oil and other extractive industries. There, as
you know, deductions are permitted far in excess of any investment
cost.

The principal rationale, as I understand it, for percentage deple-
tion is because of the great risks that we have always been told
about that a great deal of capital must be invested and you might
come up with a dry hole.

Senator, I would submit that the chances of loss and the predic-
tability of risk is much greater in fruit as compared to the extrac-
tive industries. Geologists are able to ascertain with some degree of
certainty where the natural resources are, but no meteorologist
would ever dream of attempting to predict what the weather would
be 25 years in the future and that is what we are talking about
because you cannot move an orchard. Once you have made the
investment, it is there and you are at the mercy of Mother Nature.

Senator, we are not asking the subcommittee to provide compen-
sation for risk incurred in advance of losses that actually is availa-
ble to these industries. All we are asking is that when these cata-
strophic losses occur, the injured orchardist be accorded more rea-
sonable tax relief to partially cushion the blow of otherwise nearly
total loss of his enterprise and Senator, although I strongly believe
that a case can be made for including the value of the current
year’s crop in measuring the amount of loss deductible under sec-
tion 165, at the very least, that section should be amended as
provided in S. 1900 to permit deduction of the loss of actual value
resulting from sudden weather events without regard to the adjust-
ed basis of damaged trees.

This is the minimum relief justified as an important step in
preserving family agricultural enterprises, such as those people I
represent here today. And these are the people who, we should not
forget, are the traditional backbone of our Nation.

ank you, sir.

Senator Byrp. Fruitgrowing is a very hazardous business. I am
aware of that.

Tell me this. How would the value of the fruit tree as distin-

ished from the pecan tree, how would the value of that tree be

etermined? oo .
. Mr. CaryL. I think it would be pretty much the same procedure.
It would be in the value of similar land with or without an orchard
of a given age.

Of course, unlike, apparently, the case of pecan trees, there is a
range of productive life for an apple tree or peach tree and that, of
course, should be taken into consideration in appraising the value
both before and after one of these catastrophic events.

But I think the principal way would be to appraise the value of
similar land with or without an orchard on it. .
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Senator Byrp. Hail insurance is still available, is it not?

Mr. Caryr. Hail insurance is available, Senator. My clients tell
me that most of them consider it most inadequate in attempting to
make what they consider reasonable settlements. Again, that only
refers to the current crop and does not refer to any permanent or
long-term damage.

Senator Byrp. That is right. I do not know about its being
inadequate, but 1 know it is very expensive.

Thank you.

[The prepared statement of Mr. Caryl follows:]
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STATEMENT OF MICHAEL E. CARYL TO THE TAXATION
AND DEBT MANAGEMENT SUBCOMMITTEE OF THE
FINANCE COMMITTEE OF THE UNITED STATES
SENATE, 96TH CONGRESS, FIRST SESSION,

FRIDAY, FEBRUARY 29TH, 1980.

SUBJECT: S. 1900

By way of introduction, I am a practicing attorney in
Martinsburg, Berkeley County, West Virginia. My appearance
here today is on behalf of my client, Tri-County Fruit
Growers, an organization whose members are fifty family-
owned and operated orchards in the most eastern counties of

West Virginia.

The West Virginia fruit industry is of substaatial im-
portance to our State's economy, particularly in the Eastern
Panhandle, where the industry is principally situated.
Nationally, West Virginia's applg production ranks 7th and
its peach production 13;h among all of the states. This
translates, in 1929. into 6.2 million bushel qf applgs and
500,000 bushel of peaches worth $23 million and $4 million
respectively. The stagistics rela;ing to the employment
directly or indirectly at;tibuted to this industry are
equally impressive. Nevertheless, fruit growing is not a
desk-and-telephone type, ﬁapgr industry, and economic activity
of such a magnitude 1s not attained without massive capital

investment.

The conduct of a successful apple or peach oxchard
operation requires the acquisition of large tracts of prime

farm land often available at no less than $2,000 an acre.
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Moreover, the accountants familiar with the eastern West
Virginia fruit industry advise me that as much as $20.00 to
$35.00 a tree is typically invested before a single dollar
of fruit production revenue is realized. At such a rate, an
apple grower may have more than $5,000 an acre 1nvestgd in
his orchard before he'rgalizgs any return whatsoeyer.
Additionally; in today's economy, an orchard of less than 50
acres is not considgkgd economically viable. ?inally, in
addition to the substantial investment in capi§a1 equipment
which is necessary, orchard operations often require a large
1ﬁ£1ux of working capital because of the seasonal natuxe of

their revenue flows.

It is against this background of massive capital require-
. ments, that we must assess the risk of suddgn catastrophic
losses in orchards resulting from acts of nature, particularly
hail, frost, early or late snow and yiolenc temperatuxe fluc-

tuations.

Although mature apple and peach trees, when Yigwed by
the untrained eye, may appear to be tough, gnarled and
impervious to damage by the most extreme forms of precipitation.
Rgvertheless,'any orchardis; or horticultural scientist can
tell you that a severe hail can destroy not only the currently
ripening crop, but also can destroy the trees' ability to
produce for years to come by scarring the youngest fruit
bearing part of the wood of the tree itself. One member of

our organization reported that in a 30-minute period a
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severe hail tore the bark off hundreds of their apple trees
and damaged them to such an extent that it was five years
before the trees had recovered to what might be considered a
normal level of production. In that case, the orchardist
estimated that 14,000 bushel of ripening fruit was lost for
the year of the storm and production was reduced for the '
next five years by an average of 38%. Although hail usually
strikes on a random basis, the severe damage it can inflict
establishes it as a major risk in the orchard business.
Moreover, although random, it does occur with significant
frequency as the local grower who suffered hail damage in 12
of 20 years can attest. Typically, a tree-damaging hail can

be expected every five to seven years,

Another common form of sudden weather-caused permanent
injury to fruit trees in our area is what is known as south-
west winter injury. This occurs when the ground is covered .
by snow and bright, sunshine reflecting off that snow can
raise the temperature on the southwest side of fruit trees
to 45-50° fahrenheit. The damage suddenly occurs when the
temperature typically would plummet with nightfall into the
mid-teens. Permanent bark damage is frequently the result

of such an event.

Permanent damage in the form of broken branches can
result when, as in October of last year, an early and extremely
wet snow blankets the still fully foliated fruit trees,

causing many branches to be completely broken undex its



279

clinging weight. One local orchard experienced such damage

to 27% of all of its producing trees.

Another type of weather-related damage to fruit trees
in our area comes in the form of frost. A late frost, or a
frost following unusually early warm weather can inflict
massive damage in an apple or peach orchard. Unlike hail, a
given instance of frost damage will be experienced over a -
large fruit producing territory as illustrated by industry-
wide statistics. For example, in April of 1976, West Virginia's
fruit producing region experienced severe frost conditions
in 6 days in the month of April, when temperatures dropped
below the so-called critical temperature of 30° F necessary
to avoid a 90% kill of then-ripening buds. The result was a
17% decline in state-wide apple production and a 46% drop in
peach production. That the 1976 frost may have damaged more
than the current year's crop is suggested by the fact that
1977 production remained weil below the 1975 pre-frost

level.

There should be mo question that frost is the type of
damage contemplated under Section 165 of the Internal Revenue
Code. Horticultural scientists tell me that the damage
inflicted by frost is not of a cumulative nature, but rather,
depending upon the stage of the development of the fxuit
producing portion of the tree, a drop below a certain critical
temperature will suddgnly and immediately destrqy its bearing

capacity;
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The current tax treatment of such losses is wholly
inadequate to properly compensate the fruit grower, not only
for his direct, out-of-pocket losses, but also for the
tremendous risk he faces in investing huge sums of money in
the hope that mother nature will not, in one chilly night in
April, or in a half hour of a July afternoon devastate a
major portion of his investment. The present limitations to
adjusted basis of any deductions for such losses is unrealistic

and inequitable.

This can be seen when one appreciates the fact that any
orchardist has many more obliga;ions that just those reflected
in the cost of the damaged tree. Because of these obligations,
his actual loss from severe hail or frost is far more than
the adjusted basis of the damages trees. His ability to
meet other obligations incurred to fulfill all of the capital
requirements outlined above can be completely undermined for
several years by this type of damage. The ultimate effect
often is foreclosure and a loss to the land speculators of

yet another family-operated agricultural enterprise.

Not only is the current tax treatment of such oxchard
losses unrealistic, but it is inequitable as well when one
considers other similarly risky industries. The principal
rationale for permitting pércen;age depletion deductions far
in excess of actual invested costs in the extractive industries
is the risk and uncertainty faced by natural resource

producers when compared to the massive capital invgstment
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required of them. As illustrated above, the risks are also

great and the capital requirements imposing in the fruit
industry. In view of such comparable circumstances, why
shouldn't the tax laws afford family orchard enterprises at least
some degree of the same protection which has long benefited

multi-national energy companies?

We are not here asking the subcommitttee to provide
compensation for risks incurred in advance of losses, such
as 1s available to the extractive industries. Rather, all
we are asking is that when these catastrophic losses do
occur, the injured orchardist be accorded more reasonable
tax relief to partially cushion the blow of otherwise nearly

total loss of his enterprise.

Although, a strong case could also be made for including
the value of a current year's crop in meaéuring the amount
of the loss deductible under Section 165, at the very least,
that section should be amended, as proposed in S. 1900, to
permit deduction of the loss of fair market value resulting
from sudden weather events without regard to adjusted basis
of the damaged trees. This is the minimum relief justified
as an important step in preserving family agricultural
enterprises such as those of the people I represent here
today. Who, we should not forget, are the traditional
backbone of our nation.

Respectfully, submitted,

Ul =
Michael E./ Caryl
206 West Burke Street

Martinsburg; W. Va. 25401
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Senator ByRD, I think the committee will need the testimony of
the Treasury. Secre Halperin, would you address yourself to
" both S. 1900 and S. 1901?

Mr. HALPERIN. Yes, Senator. I would be glad to.

Senator Byrp. After that, I would like to get your view, but I do
not want to hold these gentlemen u& get your view on S. 485,
?ﬁir;ato; ?annon’s bill. But let's get Senator Heflin’s two bills at

int.
e prepared statement of Daniel 1. Halperin follows. Oral testi-
mony continues on p. 300.]
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SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT
COMMITTEE ON FINANCE
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Mr. Chairman and Members of the Committee:

We welcome the opportunity to present the views of the
Treasury Department concerning eight bills: S. 1900, S.
1901, s. 1831, S. 485, S. 2180, S. 2089 and §§ 9, 10 and 1l
of H.R. 5505, and S. 650.

Let me say first, however, that the mix of bills we have
before us today are, unfortunately, excellent examples of our
tendency to continually complicate the tax laws by adding
special interest provisions without regard to a general,
overall view of the law. The time spent in considering these
proposals, whether or not enacted, detracts from the ability
of the Treasur{ and Congress to deal with problems of more
general need, including the backlog of regulations.

As we have indicated in previous testimony, the Treasury
does not object to a portion of S. 1831 and §§ 9 and 11 of
H.R. 5505. We think that S. 485 and S. 650 raise issues that
deserve serious consideration and they may not be
objectionable in a modified and more general form. The
Treasury opposes the remaining bills.

Summary of Positions

S. 1900: This bill would amend the Code provisions
relatIng to casualty losses by providing a special rule for
fruit or nut trees. A taxpayer would be permitted to deduct
an amount not less than the fair market value of the

_M=349



property, rather than be limited to the adjusted basis of the
loss property as under current law. The Treasury Department
opposes S. 1900. Permitting a loss deduction for untaxed
appreciation is contrary to basic tax policy. It would be as
if a loss deduction were allowed for earned but unpaid wages
that had never been included in the employee's income.
Moreover, we believe that no special case for relief exists
for owners of these trees as opposed to other victims of
casualties who would remain subject to the general rule, such
as small businessmen and farmers.

S. 1901: This bill would permit a deduction for a
casualty loss in the case of timber equal to -the fair market
value of the timber rather than its adjusted basis. The
Treasury Department opposes S. 1901 for the same reasons set
forth with respect to S. 1900 above.

S. 1831: This bill would affect the net ope:ahigg_lga§4
carryover period of a real estate investment trust (REIT) or
a former REIT. The bill would allow REITs an eight year
carryover period for all pre-1976 losses and would permit a
disqualified REIT to increase its carryover period by the
number of taxable years to which the carryback of the loss is
barred because of prior REIT status. The Treasury supports
the change with respect to pre-1976 REIT net operating losses
but opposes extending the carryover period for losses
incurred by a disqualified REIT. An inability to utilize
expiring net operating losses is not an isolated phenomenon
and it is inappropriate to add additional complexity to the
Code by creating a limited exception in this area for a
special interest group.

S. 485: This bill would exclude from the 2 percent
wagerIng tax any wager authorized under state law and would
exempt persons engaged in accepting wagers from the $500 per
annum special tax if such persons are authorized to engage in
such business by law. The Treasury does not oppose the
principle of S. 485 but suggests that the tax either be
maintained or repealed in its entity. As currently drafted,
the bill would cause the application of the tax to turn on
state law, a result inconsistent with the goal that the
revenue system should be of uniform application throughout
the county.

S. 2180: This bill would provide a special application
of the rules relating to the nonrecognition of gain on the
sale of a principal residence, by extending the replacement
period for construction of a new residence. The Treasury
opposes S. 2180. This is an ad hoc solution intended to
provide special relief for a particular taxpayer and, as
such, invites other taxpayers to seek similar relijef.

S. 2089: This bill would allow a claim for credit or
refund of the investment tax credit for single purpose
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agricultural or horticultural structures, as provided in the
Revenue Act of 1978, without regard to the statute of
limitations, provided that the claim is filed within one year
of enactment of S. 2089. The Treasury opposes S. 2089.
Reopening years closed by the statute of limitations {s an
unfortunate precedent which will impose an overwhelming
administrative burden on both the taxpayer and the Internal
Revenue Service.

Sections 9, 10 and 11 of H.R. 5505: Section 9 of H.R.
5505 would permit a credit or refund of the tax paid on manu-
facturer's sales of tread rubber under certain circumstances,
change the statute of limitations for filing a claim for
refund, and impose a tax on the tread rubber on imported
tires. The Treasury supports § 9 of H.R. 5505. Section 9 of
B.R. 5505, however, contains one technical error in that, as
currently drafted, the statute of limitations for filing a
refund claim ends one day less than one year after the
warranty adjustment. The statute should run for one year.

Section 10 of H.R. 5505 would extend the replacement
period for sales of a principal residence for certain members
of the Armed Forces. The Treasury opposes § 10 of H.R. 5505.
Creation of a special exception to the rules on replacement
periods will create added pressure for other exceptions.
Moreover, no showing of special need which could not be
argued by a number of other groups has been presented.

Section 11 of H.R. 5505 would affect the tax exempt
status of auxiliaries of certain fraternal beneficiary
societies. The Treasury does not oppose § 11 of H.R. 5505.

S. 650: This bill would create a narrowly drawn
exception to the provisions of the Code relating to unrelated
trade or business income for collective, debt-financed real
estate investments by pension trusts through the vehicle of a
group trust. The Treasury opposes S. 650, which would create
a complex exception to a rule of general applicability,
without any sound justification for the exception. It
perhaps would be appropriate to examine whether it is sound
as a general matter to apply the debt financed property rules
to real estate investments by pension trusts.

$.1900, S. 1901--EXCEPTION TO THE GENERAL
RULE_FOR CASUALTY LOSSES POR FRUIT AND NUT TREES
AND TIMBER

S. 1900 and S. 1901 propose an exception to the general
rule with respect to casualty losses. Under current law such
losses are limited to the taxpayer's adjusted basis in the
loss property. S. 1900 provides that the basis for determin-
ing the amount of a deduction for any casualty loss incurred
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in a trade or business with respect to frult or nut trees
would be the fair market value of the trees immediately
before the casualty, §. 1901 would afford similar treatment
to timber. In addition, such losses would be eligible to be
carried forward for 10 years and back for four. These
provisions would be effective with respect to losses incurred
after August 31, 1979.

The Treasury Department is opposed to enactment of these
bilis.

The owners of fruit and nut trees and timber present no
more sympathetic a case than other victims of casualties and
disasters, such as homeowners, small businessmen and farmers.
We therefore believe special treatment for these taxpayers is
inequitable.

Further, a basic principle of tax policy generally
limits a taxpayer's loss to his basis in the loss property.
To permit a deduction based on market value rather than basis
would permit appreciation which has never been subject to tax
to be deducted. In addition, these bills would require loss
property to be valued after it has been destroyed, a neces-
sarily subjective process which will lead to controversy
between taxpayers and the IRS.

Assume a taxpayer owns a fruit or nut tree which cost
him $100 and just prior to a hurricane was worth $1,000. If
the hurricane destroys the tree, the taxpayer understandably
considers himself poorer by $1,000 as a result of the loss
due to the hurricane and believes that the tax systes should
compensate him for a $1,000 loss. However, the tarpayer has
forgotten that the $900 profit which was created au the $100
tree appreciated to a value of $1,000 was never subject to.
tax. As far as the tax system is concerned, this increment
in value never existed. 1If the appreciation of $900 was
taken into account as income then it would be perfectly
appropriate to allow a 1loss of §1,000. In the absence of
taxing this increase in value, the net loss of $100 is more
readily achieved by limiting the casualty loss deduction to
the adjusted basis immediately prior to the casualty.

S. 1831--NET OPERATING LOSS
CARRYOVER PERIOD FOR TAXPAYERS CEASING TO BE
REAL ESTATE INVESTMENT TRUSTS

S. 1831 would affect the net operating loss carryover
period of a real estate investment trust (REIT) or a form