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HCFA REGULATION RESTRICTING USE OF
MEDICAID PROVIDER DONATIONS AND TAXES

TUESDAY, NOVEMBER 19, 1991

U.S. SENATE,
COMMITTEE ON FINANCE,

Washington, DC.
The hearing was convened, pursuant to notice, at 10:05 a.m., in

room SD-215, Dirksen Senate Office Building, Hon. Lloyd Bentsen
(chairman of the committee) presiding.

Also present: Senators Mitchell, Pryor, Rockefeller, Breaux,
Chafee, Durenberger, Grassley, and Hatch.

[The press release announcing the hearing follows:]
[Press Relose No. 49, Nov. 15, 19911

BENTSEN CALLS HEARING ON MEDICAID REGULATION, FINANCE CHAIRMAN
RECOMMENDS WITHDRAWAL OF PROPOSED RULE

WAShINGTON, DC-Senator Lloyd Bentsen, Chairman of the Senate Finance Com-
mittee, Friday announced a hearing next week on a proposed regulation that limits
the ways in which state and local governments can pay their share of Medicaid
costs.

The hearing will be at 10 a.m., Tuesday, November 19, 1991 in Room SD-216 of
the Dirksen Senate Office Building.

Bentsen D., Texas) said the hearing will cover the Health Care Financing Admin-
istration's (HCFA) proposed regulation, set to take effect January 1, 1992, restrict-
ing states' use of voluntary donation and taxes paid by hospitals, nursing homes and
other health care providers.

"My position going into these hearings is that the Administration's regulation
should be withdrawn. IIl expect Administration witnesses to try to convince me oth-
erwise," Bentsen said.

"The regulation, which the Administration first issued September 12, was ambigu-
ous enough to require two clarifications and an additional regulation-and the Ad-
ministration is still debating with Governors the exact meaning of the language.
While the Governors and the Administration made progress in resolving differences
this week, it's uncertain whether that will clear matters up for health care providers
and the states, which are facing an unanticipated loss of federal matching funds and
changes in their budgeting for the coming year," Bentsen said."

"I am concerned about the Administration's allegations that states are misusing
these funds. I want to make sure that taxpayers' money is protected but states must
also be given clear giii'dance and time to adjust to the regulations. I have called on
the Administration to join me in that effort-but so far it has shown too little regard
for how the states will be affected," Bentsen said.

"The best policy is to sit down and work out a reasonable policy that addresses
the Inspector General's concerns about possible abuses, yet takes into account the
fact that millions of pregnant women, children, elderly and disabled Americans de-
pend on Medicaid for needed health and long-term care. Their benefits should not
e arbitrarily cut off because of the Administration's stubborn refusal to be reason-

able," Bentsen said.



OPENING STATEMENT OF HON. LLOYD BENTSEN, A U.S. SEN-
ATOR FROM TEXAS, CHAIRMAN, SENATE FINANCE COMMIT-
TEE

The CHAIRMAN. This hearing will come to order. If you will
please be seated and cease conversation. This is the Senate Fi-
nance Committee's second hearing on the administration's proposal
to regulate ways in which States may finance their Medicaid pro-
grams by restricting their use of voluntary donations and provider-
specific taxes.

Today we will also get a status report on the proposed com-
promise under negotiation between the administration and the Na-
tional Governors' Association. And that, supposedly, would replace
the administration's proposed regulations.

The administration should withdraw its regulation. At the very
least, HHS should be prepared to freeze frame the issue, with the
administration promising not to go forward with the regulation on
January 1, and, most importantly, agreeing to keep any proposed
savings out of the 1993 budget baseline. That way, over the next
few weeks, the President's representatives, the Governors, and the
Members of Congress can sit down and negotiate a reasonable solu-
tion of the problems raised by the Inspector General.

I will expect the administration's witnesses to try to convince me
of why the regulation should not be withdrawn. That regulation
was issued on September 12, and, without a change of heart by the
administration, will automatically take effect on January 1, 1992.

At the best, the regulation is ambiguous. At the worst, it is over-
reaching and in violation of congressional intent. And by some, it
can be viewed as a threat to the entire Medicaid program.

Six weeks ago, Chairman Dingell, of the House Energy and Com-
merce Committee; Budget Committee Chairmen James Sasser and
Leon Panetta, and Subcommittee Chairmen Riegle and Waxman
joined me in writing to Secretary Sullivan urging him to withdraw
his regulation.

We offered to sit down with the administration and the Gov-
ernors and address concerns raised by the Inspector General and
the Office of Management and Budget. But the administration
made it clear they would not withdraw the rule.

Just 3 weeks ago, and 7 weeks after the initial rule came out,
the administration issued a long-promised second rule, supposedly
replacing and clarifying the original. Unfortunately, it did very lit-
tle to help.

Many States view it as more draconian than the original. More-
over, it was accompanied by a new proposed rule that would have
further restricted the States' flexibility by number of hospitals that
could receive special payments for serving especially large numbers
of Medicaid, and other low-income individuals.

I understand that the administration is attempting to stop State
financing mechanisms that it views as abusive. Let me make it
perfectly clear: I share the administration's goal of halting any abu-
sive practices that may be used with respect to Medicaid funding.
I did not want to see one dime of revenue spent inappropriately.
But I am deeply disturbed by the administration's refusal to with-
draw the regulation.



If allowed to go into effect on January 1, it will cause a major,
major alteration of the Congressional Budget Office and OMB
budget baselines. And that will make it very difficult, if not impos-
sible, to change the policy later without raising taxes, or forcing the
sequester of $6 billion. And that would threaten such programs as
Medicare, guaranteed student loans, and veteran services. The ad-
ministration could avoid this by withdrawing the regulation and
negotiating seriously with all the interested parties.

Medicaid is a very complex program. It is really 50 State pro-
grams, each with a unique set of benefits and ways of financing
them. Without question, the States must operate within reasonable
funding parameters. But these parameters should be established
with care, accounting for the varation among States and their pro-
grams.

By issuing and refusing to withdraw a sweeping, ambiguous rule
that automatically takes effect January the 1st, by failing to clarify
that rule until 3 weeks ago, and by introducing a new and impor-
tant issue into the debate at that late date, the administration has
created an almost impossible situation for States, providers of care,
and members of Congress who are trying to ensure that Medicaid
works for its intended beneficiaries and that taxpayers are pro-
tected.

Our witnesses today will discuss ways to end and to prevent
abuses that the Inspector General has identified, while making
sure that States have the flexibility to fund their programs ade-
quately.

I also want to hear their assessment of the proposal the adminis-
tration and the Governors have developed, at least to the point
they have progressed so far.

And most important, I would like the witnesses to describe the
problems awaiting Medicaid recipients and the States if the admin-
istration insists on implementing its rule on January the 1st of
1992.

I now defer to my Senator friend from Minnesota. Oh. I beg your
pardon. I did not see the Majority Leader come in.

Senator MITCHELL. Mr. Chairman, the Senator was here first. I
do not-

The CHAIRMAN. Senator Durenberger.
Senator DURENBERGER. A few comments while both of you are

here, if I may.
Senator MITCHELL. Why do you not proceed, and then I will

make my statement. I will leave after that.
The CHAIRMAN. Senator, go ahead.

OPENING STATEMENT OF HON. DAVE DURENBERGER, A U.S.
SENATOR FROM MINNESOTA

Senator DURENBERGER. Thank you, Mr. Chairman. Mr. Chair-
man, first let me thank you for the hearing. Second, let me ac-
knowledge the fact that we bear as much responsibility as anybody
for the problem right here.

I met with the Governors' group 2 or 3 weeks ago and listened
to them talk about how mandates on Medicaid have increased,
without payments from the Federal Government, resulting in the



increased obligations States feel. I have a great deal of sympathy
for that particular problem.

Mr. Chairman, I also know that by doing nothing, we, in the
larger context, have exacerbated the problem. We have permitted
the House at the end of each year to come along with this morato-
rium, which was a signal to everybody out there that this body is
not going to do anything about a very obvious problem.

We have a few States taking advantage of voluntary con-
tributions and/or donations. Not the legitimate taxes of a Florida,
but voluntary contributions and donations which encourage all
States to do the same thing. As we come together every single year
we continue to say we are not going to do anything about it, we
are going to moratoria, we are going to continue this moratorium.
But, the other Governors and legislatures are pointing to the five
or six which are "gaming the system," saying, hey, how about us?
My State was one of these. Last April I got a callfrom the Demo-
cratic leadership of the legislature saying, hey, how about it? We
just cannot afford this.

How about doing voluntary contributions, donations, some kind
of a tax? I said, look out, because one of these days, we have to
re-establish our relationship with State Government in the one pro-
gram that has really tried to help low-income people access to
health care.

Well, my State, like Texas and others, looked around, and in
their desperation, they enacted some form of a donations and tax
system. I remember calling over here, Mr. Chairman, to one of your
staff and talking about Texas, because we are all very sensitive to
Texas. I found out Texas was one of those States which was trying
to do it right; trying to find out what the signals from the national
government were and what should Texas be doing. Texas was fa-
cilitating the system whereby hospitals could donate services, for
example, to make the Medicaid system work.

Now I know that Texas, like everybody else is looking at the rest
of the country and seeing everybody doing it. Texas has now-and
I think we will hear from the Governor-a very substantial system
for moving their ad valorem taxes on hospitals at the local level,
up to the State level and quintupling the amount of taxes at that
level. Now Texas is part of the problem, as well. They were not 6
months ago, but they are today.

So, Mr. Chairman, my view of this, having watched it, as you
have, develop, is we must take action. On behalf of every Governor,
on behalf of every State Legislature, we have got to start setting
some rules. I thought the administration's proposal needed modi-
fication; we all knew that. But I also felt if the administration were
encouraged to abandon their proposal, then what is the reason for
everybody getting together to try to work their way out of this. I
saw the value in the administration keeping their proposal there
to bring about the negotiations which I understand have been tak-
ing place for the last 3 weeks. Furthermore, I understand, and I
hope we will find out today, that these negotiations are very close
to bearing some fruit.

Therefore, as I listen very carefully to your statement, Mr. Chair-
man, on behalf of Texas, on behalf of Minnesota, on behalf of every-
body, but particularly on behalf of 10 States which have not done



this yet, but are just waiting for the signals, we have a process
which we can control and will lead us to a resolution of this prob-
lem by the first of the year.

If, for some reason, we do not have a resolution by the first of
the year and we do not have a timeframe for people to adjust to
it, then I think we are all in very serious trouble.

The CHMRMAN. I turn now to the Majority Leader.

OPENING STATEMENT OF HON. GEORGE J. MITCHELL, A U.S.
SENATOR FROM MAINE

Senator MITCHELL. Mr. Chairman, I commend you for holding
this hearing to address the serious problem of financing the Medic-
aid program.

On September 12, the Health Care Finance Administration is-
sued an interim final rule that will prohibit States from using reve-
nues from voluntary donations, provider-specific taxes, and inter-
governmental transfers to pay for their Me dicaid programs.

The implementation of this regulation will result in a serious
erosion of the Medicaid program in many States, including the
State of Maine. Health care services to poor women, children, and
the elderly, will be jeopardized if these proposed regulations are
implemented.

I repeat what I have said previously on many occasions. I call
upon President Bush to withdraw these regulations. They violate
both the statute and the intent of the Omnibus Budget Rec-
onciliation Act of 1990.

The use of provider-specific taxes was clarified in that Act. The
statute allows States to use revenues from taxes applied to hos-
pitals or other health care providers as part of the State's share for
Federal matching payments.

That reconciliation bill made one exception: matching funds are
not available for costs attributable to provider-specific taxes in
cases where States reimbursed hospitals and other facilities on a
cost basis.

The September 12 rule by HCFA expands tis exception into a
broad proibition of the use of most revenues from provider-specific
taxes. Since the September 12th rule was issued, there has been
a great deal of confusion about the impact of the regulations on in-
dividual States.

The administrated admitted that the regulations were unclear
and confusing, and promised to issue a clarification. On October 29,
the clarification was issued, but it does not seem to have shed
much light on the impact of the regulation on the States, and the
situation remains confused.

During the last several weeks, the Governors and the adminis-
tration have been engaged in negotiations in an effort to reach a
compromise. Thus far, they have not been successful. The adminis-
tration argues that State donation and tax programs have the po-
tential to undermine a basic premise of the Medicaid program, that
funding be shared through a Federal match of State monies.

The Governors argue that the Federal Government has no au-
thority to dictate to a State how it may raise State revenues to be
used in meeting Medicaid matching fund requirements.



I believe that there are some abuses of the program in some
States, and that those should be corrected. However, the adminis-
tration is attempting to implement a broadly based prohibition
against all tax plans in all States, and clearly, this violates the con-
gressional intent contained in the 1990 Reconciliation Act.

The administration, the States, and the Congress are all con-
cerned about the dramatically rising costs of the Medicaid program.
We must also be concerned about the legitimate need to provide ac-
cess to basic health care for our Nation's poorest citizens.

HCFA Administrator, Gail Wilensky, made the following state-
ment in an October 16, 1991 letter to Representative Waxman. I
quote, "I know that many States, for the most part, have been
using the increased Federal funding to support legitimate, and
often necessary expansions to their Medicaid programs."

So, there is no question but that what is being done with the
funds is to meet important and legitimate needs in each of the
States.

In my own State, the situation is critical. In the past 5 years, the
number of Medicaid recipients in Maine and their costs have risen
dramatically.

In the east 18 months alone, due to a very severe downturn in
our States economy, the number of Medicaid recipients has in-
creased by more than 25 percent in just the past 18 months.

The program's expenditures have doubled in Maine since 1986.
The State's share of spending in the Medicaid program has risen
35 percent in proportion to overall general fund expenditures in the
same period.

The Maine Department of Human Services, working with
HCFA's Region I office, developed a provider-specific tax plan as a
responsible way to meet the health care needs of Maine's most vul-
nerable citizens. The result of the HCFA regulation will be to pre-
vent use of that tax plan after January 1, 1992.

The financial impact of the interim final regulation jeopardizes
over $62 million in fiscal year 1992, and creates a shortfall of over
$48 million in the State's fiscal year 1993 budget.

Clearly, it is in the best interests of all parties to continue to
work toward a compromise which can be agreed upon by the Gov-
ernors, the administration, and the States, but time is running out.

Congressman Waxman has introduced legislation in the House
which would prevent HCFA from implementing the September 12
rule by extending the moratorium until September 30, 1992.

While the Congressional Budget Office scores this legislation at
zero cost, the Office of Management and Budget scored the bill at
$1.5 billion a fer weeks ago, and now is up to $5.8 billion at the
latest count, demonstrating once again the political flexibility of
that organization.

If an acceptable compromise is not reached very soon, legislation
will be necessary to delay the implementation of the rule until a
compromise can be reached.

I look forward to the testimony of Dr. Wilensky, Governor Rich-
ards, and the other witnesses here today, as we continue to work
together toward the common goal of providing basic health care
services to our most vulnerable citizens.



And I conclude as I began, Mr. Chairman, by calling upon the
President to withdraw this unwise regulation.

The CHAIRMAN. Thank you, Mr. Majority Leader. Senator Grass-
ley, would you care to make some comments?

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM IOWA

Senator GRA,9SLEY. Yes, Mr. Chairman. I appreciate that very
much. I am glad for the expert witnesses who are here today, and
particularly I am glad to hear representatives of organizations
which have a stake in our Medicaid provider tax and voluntary
contribution issue.

Now, Mr. Chairman, to the best of my knowledge, my State of
Iowa does not engage in the funding methods at issue here. How-
ever, that does not mean that Iowans have not followed this issue.

I would like to quote just briefly from a Des Moines Register edi-
toial: "Thirty-seven States are cheating the Federal Treasury out
of health care money, aided and abetted by the U.S. Congress. Iowa
is not 1 of the 37, but its honesty is costing its residents millions
upon millions of dollars."

Now, that is an awfully strong comment, Mr. Chairman, but that
is, at least, what our leading newspaper has to say about this
issie.

Now, I had a chance to visit with our Iowa Medicaid director. He
informed me last week that the State of Iowa supports the agree-
ment apparently reached between the Governors' Association, and
HCFA, and OMB, or, because an agreement seems to have been an
off-again, on-again thing, they support an agreement. The Iowa di-
rector also said that he does not support the idea of a moratorium.

Although I want to review the testimony presented today before
coming to a judgment, I am concerned about some of the methods
some of the States are apparently using to increase the Federal
share of Medicaid revenues.

If the descriptions provided by HCFA of some of these methods
are accurate--and I am willing to reserve judgment to see if they
are-it does seem to me that they clearly circumvent, at least, the
intention of the law.

I am referring here to situations in which providers give a vol-
untary contribution or pay a tax to the State's Medicaidprogram,
but get money back through higher reimbursements. The end re-
sult is to make it look as though the State has increased its con-
tributions to the Medicaid program, thus allowing it to draw down
a higher number of Federal dollars.

In these arrangements, the only party paying more is the Fed-
eral Government. The Health Care Financing Administration
maintains that it is, at least theoretically, possible for the Federal
Government to end up paying 100 percent of the State's Medicaid
bill.

So, I am hoping, Mr. Chairman, that our witnesses today will
clarify for us whether, and to what extent, the States are using
such methods and will provide a convincing justification for the use
of methods which seem, at least, to contravene the intention of our
law.

The CHAIRMAN. Thank you, Senator.



Senator Pryor, do you care to make some comments?

OPENING STATEMENT OF HON. DAVID PRYOR, A U.S. SENATOR
FROM ARKANSAS

Senator PRYOR. Mr. Chairman, I have a longer statement for the
record, but I will try to do this in 1 minute.

Last spring, Mr. Chairman, my colleagues, the State Legislature
in Arkansas adopted a 15 percent tax on the Medicaid payments
that they received from the State.

The revenue fiom this tax certainly will not replace the State's
Medicaid general revenue obligation, but we think this was a very,
very fair approach to the whole problem. We thought it had been
accepted.

Our Governor Clinton and all the members of the Legislature,
and all those involved had no problem with this particular plan. It
was working well. And now, we find that HCFA is reinterpreting
all the regulations and trying to basically destroy this relationship
in this particular provision.

So, Mr. Chairman, I think that we are very fortunate today to
have the Governor of Texas, Governor Richards, and others, who
are going to tell about their respective States. I wanted to tell just
a moment about mine. I have, once again, a longer statement for
the record, and I hope we can rectify this problem immediately.
Thank you, Mr. Chairman.

[The prepared statement of Senator Pryor appears in the appen-
dix.]

The CHAIRMAN. Thank you, Senator. Senator Breaux, would you
care to make a statement?

Senator BREAUX. Mr. Chairman, in deference to the process, I
will just file my statement. Thank you.

The CHAIRMAN. Thank you. We are pleased to have Senator Gra-
ham here this morning, the senior Senator from the State of Flor-
ida, who, as a Governor, has been intimately involved in these con-
cerns and has knowledge and depth of the issues. And if you would
come forward and make any comments.

STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR FROM
FLORIDA

Senator GRAHAM. Thank you, Mr. Chairman. In recognition of
the long witness list that you haye of distinguished Americans who
wish to speak on this issue, and your generosity in the past in al-
lowing me to testify before the committee, I would request permis-
sion to file, for the record, my full statement, and will make a few
summary remarks.

The CHAIRMAN. Without objection it will be entered.
[The prepared statement of Senator Graham appears in the ap-

pendix.]
Senator GRAHAM. Mr. Chairman, we return again to the issue of

the Federal Government's interpretations of the States' intentions
relative to the imposition of provider-specific taxes.

The history in my State, which I think is paralleled in most oth-
ers, is that wd found in the early to mid-1980's several patterns de-
veloping. One of those patterns was that only a few of the hospitals
in the State were carrying the burden for indigent care. Second, we



found escalating Medicaid costs. Florida's response to those two cir-
cumstances was to adopt a provider-specific tax on total net income
of hospitals. Hospitals would pay 1.5 percent into a State-adminis-
tered ftmd, which would be used for a variety of indigent care pro-
grams. The fund was not used for Medicaid exclusively, but Medic-
aid and other programs directed at the indigent community.

The purpose of this provider tax was to assure that all hospitals
would be participating, at least to that extent, in indigent care. It
was a program which was eventually supported by a large major-
ity; the legislature, public interest groups, and the provider com-
munity. It has worked well and has been well-received in our State.

I became concerned after coming to this institution with allega-
tions made against these types of programs in general, and the un-
differentiated nature of those claims.

I appreciate the specific reference that the Senator from Min-
nesota made, in which he recognized that there were differences,
and his kind comments about the Florida program.

In expression of that concern, I introduced legislation to provide
for continued provider taxes and donations with certain restric-
tions. That became the subject of negotiations between the House
and the Senate, and resulted in the OBRA legislation of last year.

The final resolution of that was a compromise, which basically
had two parts. First, the Secretary was denied authority to deny
or limit payments to a State for expenditures for medical assist-
ance, for items or services attributable to taxes, whether or not a
general applicability imposed with respect to the provision of such
items or services.

And second, there is an exception specifically requested by the
administration which denies Federal Medicaid matching funds for
payments to hospitals and other institution providers for the cost
attributable to taxes imposed by the State solely with respect to
hospitals and facilities.

When Dr. Wilensky presented these provisions to me during the
negotiations, I contacted the Florida Medicaid director, who then
spoke directly with Dr. Wilensky. The extent of all of our con-
versations was entirely on the subject of attributable cost.

Mr. Chairman, the regulations which have been submitted go
well beyond that statutory authority, which have been specifically
and very carefully developed. These regulations could have a dev-
astating effect on my State, and on the other States, as indicated
by the members of this committee.

Mr. Chairman, I would like to request permission to submit fbr
the record a letter from Governor Lawton Childs, outlining the spe-
cific effect of the regulation on the State of Florida.

The CHAIRMAN. We would be delighted to have that.
[The letter appears in the appendix.]
Senator GRAHAM. Mr. Chairman, I would hope that we could re-

solve this matter in the few days remaining in this session. If not,
I would urge this committee to adopt a moratorium against the im-
plementation of these regulations for a further period of time, such
as through the balance of the current fiscal year, to give the time
for continued negotiations among the Congress, the States, and the
HCFA Administrator.



Mr. Chairman, I appreciate your generosity in time, and, as indi-
cated, will submit a fIll statement for the record.

The CHAIRMAN. Senator, thank you very much for recounting
your personal experience and your involvement in it, and your
depth of knowledge on this issue. I would say that I strongly agree
with you. I hope we can resolve the differences amongst the Gov-
ernors, and the administration, and the Congress irt these last few
days of this session.

I would prefer not to have another moratorium, if we could do
that. But if we do not, then I would propose a short one to keep
the pressure on all sides involved to try to come up with a satisfac-
tory solution. Thank you very much for your testimony.

Senator GRAHAM. Mr. Chairman, I appreciate those remarks.
And if I could just conclude with a final observation.

This is a time in which all elements of the Federal system-the
national government and the States and local communities-are
under tremendous financial stress. That is a reflection of the dis-
tress of individual Americans, and the fact that they depend upon
governments at all of those levels for important, basic services,
such as the indigent care provided through Medicaid, which is pri-
marily to young children, to mothers, and to elderly persons in this
country.

I would hope that we better serve the people of America than to
't'all into petty bickering and attempts to avoid responsibility; that
we use these difficult times as a challenge to unite our Federal sys-
tein in an effective cooperative effort to meet the needs of our peo-
ple.

The CHAIRMAN. Thank you.
Senator GRAm. Thank you.
The CHAIRMAN. The Senator is right. It has been a difficult time

for the Federal Government and the State Governments. We have
had an economy that is dead in the water. That means that tax col-
lections have not been at the level that had been anticipated, and,
therefore, the deficits have increased.

Our next witness is the distinguished Governor of Texas. My
good friend, who has just shared the experiences of Governors
across this Nation in trying to work out deficit problems, taking
care of the concerns of the States and their constituencies. And we
are delighted to have her here this morning. She has been in nego-
tiations with HCFA, and the administration, the Executive Branch,
as late as last night, I understand. And so, I do not think we can
get more up-to-date reports as to how the negotiations are going.
Governor, do you want to tell us about it?

STATEMENT OF HON. ANN W. RICHARDS, GOVERNOR OF THE
STATE OF TEXAS, AUSTIN, TX, ACCOMPANIED BY ALICIA
PELRINE, DIRECTOR, COMMITTEE ON HUMAN RESOURCES
OF THE NATIONAL GOVERNORS' ASSOCIATION
Governor RICHARDS. Thank you very much, Senator Bentsen. It

is always a pleasure to get to see you again. Members of the com-
mittee, I thank you for the opportunity for allowing me to express
the problems associated with the imposition of these new rules on
the States.



Let me say, Mr. Chairman, that we are always hopeful that we
can come to an agreement with the administration to resolve this
problem. And the negotiations were continuing last night, and I am
very, very hopeful that we will be able to resolve it.

Should we not be able to do so, I would suggest that you might
consider some period of time in which the States and the adminis-
tration be given some leeway to attempt to come to some successful
conclusion. I really appreciate the opportunity to come before you
this morning to address the committee about Texas' concerns re-
garding the proposed funding rule changes.

You and I know that the debate over these rules is a result of
a collision of an immovable object and an irresistible force. The im-
movable object is the Federal budget, as constricted by debt, and
the budget agreement.

And the irresistible force is a national demand for access to
health care. It rises not from the political parties or from interest
groups, but from the real lives of individuals and businesses that
are being bankrupted by a health care system that lavishes care
on those that can pay, provides the basics to the poorest of the
poor, and leaves the majority of us worried that we cannot afford
the cost of good health. The old highwayman's demand, your money
or your life, has taken on a whole new meaning in America today.

So, while we are up here discussing funding formulas and tossing
around acronyms-like HCFA, and OMB, and DISPRO-1, 2, 3, and
all of the rest of the unpalatable alphabet soup that government
has become-normal people can be orgiven if it all looks like an-
other endless discussion about how many angels can dance on the
head of a bureaucrat's ballpoint pen.

We, in the States, share that frustration. In 1965 when the Fed-
eral Government took the first tentative steps toward a national
health care policy with the creating of Medicare and Medicaid, we
were all truly rejoicing.

Over the years, those programs have grown in complexity, ex-
panding the bureaucracy, and the regulations involved. And as the
States have taken on a larger role, we have had to depend on the
Federal Government to act in a cooperative wa . We have done our
damndest to comply with the regulations to do what the Federal
Government has told us to do.

In Texas, our spending for Medicaid in 1984 was $691 million.
We did not ask the Federal Government to recognize our specific
method of taxing that made us eligible for more monies to serve
the uninsured poor until 1989; only 2 years ago. The best estimates
tell us that within the next 2 years, our share of that cost will be
$2.5 billion.

We are committed to finding that money, and funding our fair
share of the program. But now we are told that what we have done
with the latest round of regulations does not fit into the pre-con-
ceived notions of OMB, and, therefore, the rules are going to be
changed after the fact.

In the new rules, and if they go into effect, Texas hospitals that
carry the heaviest load of uncompensated health care will lose al-
most $1 billion in disproportionate-share funding in this biennium.
# I do not want to be difficult in suggesting to you that this action
is tremendously unfair and ill-timed. I certainly do not want to



think that there is an attempt to renege on a commitment to the
States, but that is how it would appear.

These proposed rule changes will not cut just the heart out of
State budgets. They will break the hearts of real, live human
beings who need the care that would have been provided under the
existing rules, and who are counting on their government to live
up to its obligations.

A young family that experiences job change and then has a lapse
in benefits because mother's pregnancy is not covered under the
pre-existing condition; and the mother who cannot meet the cost of
the insurance co-payments to pay for her child's hospitalization; the
grandfather who lost his job and cannot pay for glaucoma treat-
ment and is facing the choice of blindness, or exhausting his kids'
savings. These are the people who will be affected by the rules
changes. They and the hospitals that will be asked to absorb the
cost of their care that will face the choice of turning people away,
or threatening their own financial existence.

We know the numbers. There are 37 million Americans with no
health care coverage of any kind. Four million of them are in
Texas, and half of them--half of them are working at full-time jobs.
I am not suggesting that any member of this Congress is not deep-
ly concerned about these people, because I think you are.

But I will point out that nowhere in these rule changes or policy
initiatives do we find the word "patient," do we find the word
"human being." Do we recognize that we are talking about people
and their lives?

And when we get caught up in one more round of tinkering on
the margins of the formulas, it can seem to people that not only
have we lost sight of them, that we have taken leave of our senses.

You and I can sit here and deliberate all day about the formulas,
and the mechanisms, and the percentages, and whether you call it
a donation, or you call it a tax, or you call it Mildred. [Laughter.)

But the people out there-the people out there are paying the
price. The fact of the matter, gentleman, is that we all have the
same taxpayers. Those taxpayers do not especially care whether
the money comes from your budget or our budget. They just know
it comes out of their pocket no matter which budget you are talking
about. And most of those pockets are empty.

And I think those same taxpayers are going to have a lot of trou-
ble figuring out how the Federal Government can spend
$1,491,563,000 a year; can, in fact, have an annual deficit that is
larger than the combined budgets of all 50 States; and I think that
Texas taxpayers have a real hard time figuring how State Govern-
ment spends $59.5 billion a year and increases taxes every year for
health care purposes, but we are accusing each other of financial
skullduggery and arguing over formulas, and shaking our fists,
rather than finding ways to pay for the one thing that everyone
agrees that we need, which is decent health care.

I firmly believe that every member of this committee wants to do
what is best for this country, and to deal with the States in good
faith. And to get us past this immediate problem, I urge you to
support legislation that includes three basic principles.

Number one: We must have a system that allows the States to
determine our own method of inter-governmental transfers. We, in



Texas, do not have a State-wide hospital tax; never have had. We
raise our revenues through local hospital districts. Always have.
And the local taxpayers are contributing more than a fair share.

The Parkland Hospital District in Dallas, for instance, has raised
its ad valorem taxes 27 percent in the last 2 years. And Houston
taxpayers have experienced a similar increase. These local tax-
payers have a right to a Federal support for their tax effort.

Number two: We do not want another open-ended Federal spend-
ing program. We do not want that any more than you do, and we
understand that you may need to cap the amount that you send to
the States for the disproportionate share program. You may have
to be able to identify specifically how much money you can spend
on that program.

But if you are going to put a cap on, you have got to give us the
flexibility to raise the money and spend the money in the way that
works best within our individual States. Combining caps with some
kind of strict, one-size-fits-all restriction, is a prescription for fail-
ure of the limited health care programs that we have got.

And number three: We must have a provision that requires rules
that are made, will stay in place for a complete budget cycle.

A change in the rules after the States have constructed their
budget is like throwing gasoline on the flames of the public percep-
tion that government cannot get its act together, and cannot stick
with anything long enough to make it work.

And such changes throw State Governments into chaos, requir-
ing special sessions, where the outcome is dubious, at best.

So, the bottom line is that we need a permanent legislative solu-
tion. But if we cannot get it in the short time before the Thanks-
giving recess, we need some form of veto-proof period of time in
which we can resolve it.

I appreciate the time very much that you have given me today,
and I am happy to attempt to answer any questions that you have.
But in case my limited knowledge in this rarefied atmosphere with-
in the Beltway cannot address all of your questions, I have got staff
with me that can.

The CHAIRMAN. Governor, you behave. [Laughter.]
When you talk about a budget cycle, you are not talking about

1 year. You are talking about 2 years, I take it.
Governor RICHARDS. Yes, sir. Yes, sir.
The CHAIRMAN. About the other problem on disproportionate

share hospitals. I understand that the negotiators for the NGA had
been holding out to have the authority to designate any or all of
their hospitals as disproportionate share, and that defies, really,
common sense. But I take it fiom what you are saying, that is not
your viewpoint.

Governor RICHARDS. Alicia Pelrine, who is here with the National
Governors' Association, has been a part of all of the negotiations
with the administration and with the various Governors; I have
not, Senator.

One of the things we have tried very hard to do in Texas, and
my assumption has been that that is the intent of the Federal Gov-
ernment as well, is that we have tried to encourage our hospitals
in Texas to take all comers.



The CHAIRMAN. I understand. But when we talk about dis-
proportionate share---

Governor RICHARDS. Yes.
The CHAIRMAN. They cannot all be doing a disproportionate

share. There must be some kind of a limitation, whether it is 50
percent, the top 50 percent, or whatever it might be. Some kind
of-

Governor RICHARDS. Yes. And we have limited ours, Senator, I
believe, to the top 25 percent.

The CHAIRMAN. All right. Yes. But I had heard that the nego-
tiators for the Governors were trying to see that the States had full
authority to designate any or all of them.

Governor RICHARDS. Alicia, can you help him there?
The CHAIRMAN. And you cannot have them all having a dis-

proportionate share.
Ms. PELRINE. Senator, what we have attempted to preserve in

the negotiations, in exchange for agreeing to a cap on payments for
hospitals that are serving low-income and Medicaid clients, is cur-
rent law flexibility for States to decide how to designate those hos-
pitals that they want to participate in the disproportionate share
program.

So, our settlement agreement at this time incorporates current
law with respect to how those designations are made at the State
level. It does not eliminate that language in current law which says
that hospitals must be providing services to low-income people, or
to people who are eligible for Medicaid.

The CHAIRMAN. Well, I think you are going to end up with some
kind of cap. I think you will have to have it.

Ms. PEILRINE. And we would agree, Senator, that a cap is an im-
portant component of the agreement.

The CHAIRMAN. Thank you. Senator Durenberger.
Senator DURENBERGER. If I might follow-up on that question,

and, if I may, Governor, address a question to Ms. Pelrine.
Governor RICHARDS. All right.
Senator DURENBERGER. Is it not a fact that under current law,

States can go up to 100 percent of their hospitals, as the Chairman
indicates? Is Maine not an affected 92 percent already, so, in effect,
have we not written a license to all States to classify all their hos-
pitals as disproportionate share?

Ms. PELRINE. There are some States who cover significant num-
bers of their hospitals through their disproportionate share pro-
gram. There are States, for instance, like New York, who have
made a policy decision that all hospitals in the State have to take
all comers.

Their feeling is that that those hospitals need to have some sort
of a compensation for the numbers of uninsured people that they
serve, some of whom are Medicaid-eligible; many of whom are not.

So, those States in which a large number of hospitals are dis-
proportionate share hospitals usually reflect a policy decision of
that nature on the part of the State.

Senator DURENBERGER. Well, I will just be precise and answer in
the language folks out there can understand, not the alphabet lan-
, uage. The fact of the matter is if 50 States make the decision,
Texas is being reasonable. They stopped it at 25 percent.



But, if everybody is going to do what New York is going to do,
and say all of our hospitals must accept all comers--which most
hospitals do anyway, but as official policy-then is it not a fact that
under current law you can have every hospital in America des-
ignated as a disproportionate share hospital?

Ms. PELRINE. I do not believe that is possible under current law,
Senator. But, in addition, the way we would respond to that is to
agree that there ought to be a limit on the amount of money avail-
able for payments to those hospitals which States do designate as
disproportionate share, which is another way of getting at the same
problem, and that is an uncontrolled growth in that particular pro-
gram.

Senator DURENBERGER. Governor, if I might ask you a question.
There is a lot of good material in your statement. The best one
comes right at the end when you are talking about the taxpayers
we all represent having a lot of trouble figuring out how a Federal
Government, with $1.5 trillion in debt, can have a deficit larger
than the combined deficits of all of the combined budgets of all of
the States.

I think this is the reality. Also, I think, this is because you have
to do a lot of needs-testing and we do not.

We have 60 percent of our Federal budget as an entitlement pro-
gram where we are transferring money on the basis of commit-
ments made back in the 1950's, trying to deal with the realities of
the 1990's. Except that does not satisfy the taxpayers.

My question is, we tried to struggle with this back in the early
1980's. The last time we had something called a "New Federalism,"
I happened to be Chairman both of the Health Subcommittee here,
and the Inter-Governmental Relations Subcommittee. With the
help of our dear, blessed, late Governor Dick Snelling, we almost
worked our way up to the point where we could have straightened
out some of these relationships, but it did not work out.

At that time, one of the key questions was the way in which the
Federal Government would participate in meeting the needs of low
income persons in the States.

In other words, you might want to put more money into high-
ways, or treatment plants, and so forth, State by State. But when
it comes to people, people do not have a lot of choices anymore
about where they live.

So, we all felt it was a national obligation to guarantee some
kind of minimal access to services for every American, regardless
of whether they lived in Texas, Mississippi, Minnesota, Arkansas,
or wherever. We struggled with how best to do it, and we are still
struggling with it.

Governor RICHARDS. Sure.
Senator DURENBERGER. The current system in Medicaid, just

looking at that part of it, is a system of matching. This is our prob-
lem. You spendso much in tax effort, and we give you so much.

Governor RICHARDS. Yes,
Senator DURENBERGER. Now, what we are doing is not only tak-

ing the general taxes-your ad valorem taxes, your transactional
taxes, and your income taxes-but now we are taking taxes on the
services which these matching taxes pay for-i.e., the sick taxes,
and we are using them to match.



Now, I am just concerned about what your instinct tells you
about the most appropriate relationship we ought to have. Is this
a good way for us to determine how much money goes into the low-
income health needs of Texans? Or should we continue to struggle
to try to find some kind of a formula by which this government can
annually guarantee to the people of Texas X number of dollars, to
help Texas provide for the low-income health needs of its citizens?

Furthermore, struggling with your own tax capacity, with your
local and State tax effort and the number of low-income people,
this is something that the inter-governmental community struggles
with all the time, but never seems to come up with an answer. I
wondered if you had any instinct which would tell you how we
ought to start moving from this matching game that we have been
playing, into something much more predictable in terms of our re-
lationship.

Governor RICHARDS. Yes, sir. I have thought a lot about it. My
assumption has always been that you in the Federal Government
are dealing with those of us in States that all have different his-
tory, that all have different fashions in which we have decided to
get money for whatever purposes, and, in doing so, you are playing
a vc,'y difficult jigsaw puzze kind of game because the States are
all so different.

My assumption has been that there would have to be, based on
some rationale, a cap placed and that we would have to accept
that. But in return, you would have to accept our differences.

And that we would, by what devices we can, historically and by
tradition, try to provide the match monies that are necessary for
you within whatever that cap is.

Now, a formula is going to be fine. Tflere is only one small glitch,
and that is that you have got to recognize the fact that all of our
areas are not the same, and you in Minnesota particularly can ap-
preciate the difference between rural life and urban life.

So, if there is a formula devised, that formula must take into ac-
count what is happening in rural America, and the need for rural
hbCalth care, and t he problems with rural hospitals.

Rural hospitals simply cannot come up under a formula in the
s me kind of funding that urban hospital can. And with that ca-
,,mat, I will tell you that I think that my fellow Governors will
WfVcc to some ftrinula mechanism.
The CHAIRMAN. Sena tom Pryor.
Senator PiYOii Yes. Thank you, Mr. Chairman. Governor Rich-

ardsf, I am not a defender, nor one of the people who really get up
an)d beat the desk on behalf of HCFA, but I must say this, and I
am learning this as the morning progresses. We may be talking
about the wrong culprit here. We have HCFA, they are going to
testify--Dr. Wilensky is.

But it is my understanding that OMB may be, in fact, the cul-
prit. They may have pressed HCFA to take the rap and to make
this decision. OMB hides in the dark; HCFA's neck goes in the
noose. We asked, it is my understanding-Mr. Chairman may want
to correct me--Mr. Darman, or anyone else from OMB to come this
morning and testify before this committee, and they refused. We
said, all right. We will reset the date. We will reset the date, OMB,
for yor convenience. They still refused.



Now, they are not here up at that table where you are, andwhere Dr. Wilensky is going to be. But you better believe they are
sitting out here in this audience.

They are the ones who should be here answering to this commit-
tee and to the Governors of this State that you are so ably rep-resenting this morning, and they are not here. They are hiding in
the shadows. And to me, that is unthinkable. And I think theyshould be reminded that legislatures like we have in Arkansas will
not even be meeting next year. We meet every 2 years.

Governor RICHARDS. Right.
Senator PRYOR. And they are not sensitized to this, and I thinkit is unthinkable and despicable, as a matter of fact, for them notshowing up this morning and coming out here and really defending

their position, because it is their position. It may well he HCFA's
also, but it is definitely OMB's.

Governor R[C3HARDS. Thank you, Mr. Senator.
The CHAIRMAN. Amen, brother. [Laughter.]
Senator Breaux.
Senator BREAUX. Thank you, Mr. Chairman. Thank you, (lov.ernor. We are delighted to have you back in Washington with us.I want to ask maybe just one question. Maybe your staff or youcould respond. I take it that Texas has a provider tax or a vol--

untary contribution program?
Governor RICHARIS. Yes.
Senator BREAUX. Can you tell me if it covers all of the services.

that the hospitals provide, or just the Medicaid services?
Governor RICHARDS. It provides all services. And without gettinginto the complexities of it, Texas made the decision in the last ses--sion of the legislature to expand our services in Medicaid to 185

percent of poverty. In 5 years, we have doubled the amount of"State money that we have put into these programs. By 1992, we
have committed $6.3 billion.

Senator BREAUX. But the taxes that the State of Texas levies onthese providers are based on all the services that these providers
provide, not just Medicaid services.

Governor RICHARDS. Yes, sir. Oh, yes, sir.
Senator BREAUX. All right. Thank you. Thank you, Governor.
Governor RICHARDS. Absolutely.
Senator BREAUX. Glad to have you.
The CHAIRMAN. Senator Hatch.
Senator HATCH. Welcome, Governor. We are glad to have you

here. Could I just ask you one question?
Governor RICHARDS. Yes, sir.
Senator HATCH. You know, it dawns on me that if we are evergoing to have a comprehensive health care approach in this society,

that perhaps one of the problems is the cost of Medicaid and the
overlapping where the States have to do this or that in order tocomply with this or that imposed upon them by the Federal Gov-
ernment.

I have wondered if it might not be an appropriate thing to ulti-
mately-and I am not sure where we shoul be on this-if we
should not just make Medicaid the sole responsibility of the Fed-eral Government. That would get rid of some of these problems. Wecould also offset by having the States have the sole responsibility



for some other program. For instance, I have been looking at the
catastrophic area for the States. But, I would like to consider fed-
eralizing Medicaid so you do not have this overlap and these con-
stant conflicts between the two sources of funding.

Have you given any thought to something like that? Now, that
is just one little part of an overall comprehensive national health
program, but it seems to me it would make sense, rather than con-
tinually getting into this constant battling over who does what with
regard to Medicaid funding.

Governor RICHARDS. Senator Hatch, we have all given a great
deal of thought to what is going to have to happen in health care
in this country. Not oniy should the responsibility be borne from
one source; should we have a plan of national health insurance and
would that really resolve it, and I do not know the answer to that.

I do know, though, that the Governors that I think now preside
over what are described the laboratories of democracy, would be
happy to look at a proposal for the Federal Government providing
for all of Medicare and Medicaid. And, in exchange, we would like
to know what our responsibilities might be in another area. We are
not adverse to working hand-in-hand with the Federal Government
as we have done for a very, very long time.

Senator HATCH. Well, thank you. I think it is something we have
to look at. I' we are going to have the Federal Government in a
role of a major health care provider, which it is, it is clear to me
that Medicaid has to be reformed. Maybe one of the reforms would
be to give the responsibility for Medicaid to the Federal Govern-
ment while we shift some other responsibilities to the State for
them to have the sole responsibility over and which they are more
capable of handling.

Let me just ask you one other question. How close are you Gov-
ernors to resolving the problem with HCFA that we are talking
about today? Is it very close? Would a small moratorium-a short
time, like the Chairman has suggested here-allow you to get it
done. I have a tendency to want to support my Chairman on these
matters.

Governor RICHARDS. Senator, last night I got in here very late,
and the staff advised me that we are very close to coming to an
agreement. And I hope that we will be able to say to you that we
have done so, if not today, in the morning. We are going to try very
hard to do that.

If, however, we are unable to do it in this period of time, I would
urge you to give us a little more time, because I think we are very,
very close to being there.

And I would suggest in your discussions with the administration
this morning, in their testimony to you, I think that they will ver-
ify that. At east, that was the way it was represented to me when
I got in here last night.

Senator HATCH. Well, it seems to me you have made a powerful
statement here on behalf of people who are injured and people who
are having difficulties. This is not just a conflict between the State
and the Federal Government. And, it seems to me we have got to
resolve the problems in the best interests of the people who are-

hurting out there.
Governor RICHARDS. Absolutely.



Senator HATCH. But then we have got to think of it in a larger
context as we go into next year's big battle over health care reform.
I hope it is not a battle. I hope we can come to a bipartisan conclu-
sion on what best should be done to resolve the health care prob-
lems of our country as a whole, while still allowing the principles
of Federalism to continue.

So, I want to tell you I have been impressed with your testimony
today.

Governor RICHARDS. Thank you.
Senator HATCH. I appreciate you coming today. These are mat-

ters that concern me greatly, and I hope that we can help both
sides to come together and get this issue solved. I think the Chair-
man is right. If we give them a short period of time then we can
keep the pressure on both of them. Yet, let us get it done so that
it is in the best interest of everybody concerned.

The CHAIRMAN. Thank you.
Senator HATCH. Thank you.
The CHAIRMAN. Senator Rockefeller.
Senator ROCKEFELLER. Mr. Chairman, thank you. Governor, I

may have missed this, but I would be interested in hearing if the
HCFA regulations are, in fact, put into effect, what happens in
Texas, who is affected, and in what ways?

Governor RICHARDS. If the existing regulations are put into ef-
fect, it would jeopardize about $1 billion, Senator, in monies that
would be coming to the State of Texas in the form of Federal match
dollars. In the State of West Virginia, I think it places in jeopardy
about $42 million for your State.

Senator ROCKEFELLER. All right.
Governor RICHARDS. And I do not want to get too complicated

about this, but I will tell you what the real deal is. We were given
specific rules by the Federal Government that said, this is what
you have got to do if you are going to be able to get money from
us. And we said, all right. And we sat down with those rules and
we devised a plan under the present taxing system of Texas.

And we sent it up here, and everybody said, that is fine. And
then in the middle of the game, everybody went, time out, we are
going to change the rules, and now you cannot do what we said you
could do.

And that occurred at a time when it was my understanding that
the Congress had an agreement from OMB that there would be at
least a year's period of time before they would talk about any rules
changes. And then all of a sudden, there was a flip-flop, and we
are told, no, we have got a new set.

So, what the Governors are trying to ask you all to do is to stick
to the rules that you agreed on through the budget cycle, and do
not force us in a position to have to call special sessions to try to
make up for what we have committed to.

And what we have committed to does not have anything to do
with these pieces of paper on which numbers are written. They are
human beings. We are talking about people who are not going to
get health care.

We are talking about people who are sick, and have children who
are sick, and we are going to have to close the doors and say, no,
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the Federal Government changed the rules, so we cannot care for
you anymore.

And they do not accept that answer. They do not believe that the
Federal Government would be so insensitive. And I am really not
trying to over-sensationalize, but that is essentially what we are
dealing with.

Senator ROCKEFELLER. Governor, I am glad you expressed it that
way. And in both Medicaid and Medicare, one of the problems is
that the recent administrations see those as enormous pots of
money, which, of course, they are, and they have relatively unvocal
constituencies. And so, they are really good targets to get money
from.

I sat on the conference committee that laid out what this deal
was meant to be last year. I know very well what the legislative
intent was, and it was not what is now happening.

Governor RICHARDS. Yes, sir.
Senator ROCKEFELLER. I share your view. Can I ask you one ad-

ditional question. From my own personal view, I do not think Med-
icaid should exist at all. It should be replaced by a much better
public program.

But within the present context, would you, as a Governor, be
willing to exchange, let us say, an enhanced--Medicaid match, in
other words, the Federal Government contributing a little bit
more--in return for uniform eligibility requirements, reimburse-
ment levels, and benefits.

Governor RICHARDS. Does that translate, Bruce, into the broad-
based taxes? Is that what he is talking about?

Senator ROCKEFELLER. It is a purely theoretical question.
Governor RICHARDS. All right. This is Bruce Lesley, on the staff.

And since you all speak a language that is not immediately trans-
latable to me-[Laughter.J

Senator ROCKEFELLER. All right. In other words, if the Federal
Government were to pay States a higher Medicaid match rate
would the Governors be willing, in exchange, to accept uniformed
eligibility requirements among the States? In other words, States
now set eligibility under AFDC requirements-

Governor RICHARDS. Right.
Senator ROCKEFEILER. And they vary enormously
Governor RICHARDS. Right.
Senator RoCKEFELLER. Among the States. And, also, the same

kinds of benefits.
Governor RICHARDS. Senator, it would be very hard for me to

commit other States.
Senator ROCKEFEr,IER. I know that. I am just asking you.
Governor RICHARDS. Our problem is that we all have our systems

that have been set up at different points in time, and that there
is some historic differences. And so the States ask for flexibility
under the agreement that if you have to have a certain amount
that you want to write down on your budget line, that is all right
with us,

We will live within the constraints of the amomt of money. But
give us the flexibility within the State, both to produce the money,
and who we cover.



Senator ROCKEFELLER. I understand that, Governor. But part of
the flexibility that States now have-for example, is for the State
of Alabama-and I am not sure if these are current figures--to set
eligibility for AFDC at, for example, 14 percent of the level of pov-4overnorRclARDS. Oh. I understand.

Senator ROCKEFELLER. See what I mean?
Governor RICHARDS. I understand. I understand. I personally

would have no objection to that at all.
Senator ROCKEFELLER. Yes. Thank you, Governor. Thank you,

Mr. Chairman.
The CHAIRMAN. Senator Chafee.
Senator CHAFEE. Thank you, Mr. Chairman. Governor, I would

like to join in welcoming you here.
Governor RICHARDS,.Thank you, sir.
Senator CHAFEE. Nice to see you. I would refer everybody to Dr.

Wilensky's testimony, which she is going to be giving, in which, on
page 2, she notes that the department's Inspector General has re-
ported exponential growth of these programs.

In 1986, only West Virginia was using donations as the State's
share of Medicaid funding, and that was 5 years ago. In the ensu-
ing 5 years, 38 States are using donation and tax programs. And
then she outlines some of the cost.

I have no questions for you, Governor Richards, but I would
make the following two points. I think this thing has got to be set-
tled, and it has got to be settled quickly.

And, therefore, I would not be for a long-term moratorium. I un-
derstand that the Chairman has suggested a short-term morato-
rium. I am for that. You folks have just got to get this settled-
you, meaning the Governors' Association.

And I understand, from your testimony and remarks in answer
to a prior question, you felt this was possible. If it is not, we have
got all kinds of problems around here. I understand the Chairman

as gone into the budgetary difficulties that we have got.
So, my two points are: one, get it settled, and two, get it settled

fast. And, in connection with that, we would give you a very brief
extension, as far as I am concerned.

Governor RICHARDS. Well, Senator, the State of Texas does not
have a donation system, and the Governors of all the States have
agreed that a donation system is not acceptable, and they are per-
fectly happy to abandon that.

I mean, that has been a part of the whole negotiation. So, I do
not think that is a point that is in contest at this point. And we
agree with you. We would like very much to come to an agreement
with the administration, and I think that we can do that.

Senator CHAFEE. I am sort of stunned by your saying that the
donation system is not a problem. That is why we are-

Governor RICHARDS. No, sir. It is not in contest in the negotia-
tions with the administration. The States have agreed to abandon
any donation system.

Senator CHAFEE. How about the tax program that you have-the
special taxes?

Governor RICHARDS. Well, we have-
Senator CiiAFEE. Otherwise, why are we here?



Governor RICHARDS. I am sorry, Senator. I said earlier today that
we assume that the Federal Government-to define the amount of
money that it is going to have to put into Medicaid, is going to
have to institute some kind of cap.

And that all we are asking you to do is that within those con-
straints of a cap, to allow us the flexibility. We do not all tax the
same way, sir. We do not tax simply because of history and cir-
cumstances and the way the States developed.

There are a jillion reasons why we do not have identical taxation.
In the State of Texas, we have never had a hospital tax; never had
a tax that would fit in some kind of straight-jacket just like some
other State.

All we are asking you for is that within the constraints of a cap,
that the States be given some flexibility in the production of the
tax monies necessary to match.

Senator CHAFEE. All right. Fine. Well, Mr. Chairman, I look for-
ward to hearing Dr. Wilensky, but there is another point that I
would like to stress.

And that is that, as Governor Richards has mentioned, we are
dealing with individuals here, and the least we can do to disrupt
the services for those individuals, the better-I am talking about
the Medicaid beneficiaries. The least we can do to disrupt that, the
better off we are. So, I look forward to Dr. Wilensky's testimony.
Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.
Senator CHAFEE. Thank you, Governor.
The CHAIRMAN. Further questions?
Senator BREAUX. Mr. Chairman, can I ask one short question?
The CHAIRMAN. Yes, of course.
Senator BREAUX. I understand the lady is representing the Na-

tional Governors' Association.
Governor RICHARDS. Yes, sir.
Senator BREAUX. All right. Let me ask her. There are, I guess,

not allegations, but, perhaps statements that some of the States
are merely enacting a provider tax in order to use that to match
the Federal payment, and giving that same exact amount back to
that particular provider in that hospital. In effect, it is a sham tax
in order that we just can raise the amount of the Federal con-
tribution.

Is there any evidence, as a representative of the National Gov-
ernors' Association, of how many States have that type of system
whereby they are getting back exactly to those hospitals what they
are paying in the provider tax? I mean, do we have instances of
that happening?

Ms. PELRINE. Senator, I cannot give you an exact number. There
are, in fact, some States where that has been the tax program in
effect.

However, I would point out that at this stage of the negotiations
between the Governors and the administration, we have agreed to
a provision that defines a broad-based tax which applies equally to
allproviders in a class with some very, we think, positive and good
public policy exceptions, so that that tax is inherently redistribu-
tive.



And we have also provided for a look-behind test so that HCFA
can ensure itself that States are returning those tax revenues to
providers only through enhancements in the Medicaid program.

Senator BREAUX. And that offer is on the table or being discussed
with HCFA?

Ms. PELRINE. That is correct. Yes, sir.
Senator BREAUX. All right. Thank you. Thank you, Mr. Chair-

man.
Senator GRASSLEY. Mr. Chan man.
The CHAIRMAN. Yes. Senator Graosley.
Senator GRASSLEY. I am not going to ask any question, Mr.

Chairman. I want to apologize to the Governor. I was at the Aging
Committee hearing while she was testifying. But I sense an amica-
ble attitude towards working something out.

And, as I said in my opening statement, my State does not have
this sort of an arrangement. We hope that things will be worked
out. So, I want to lend my support to those of my colleagues who
have said that we hope that it can be worked out. I think it can
be better done that way.

Governor RICHARDS. I agree.
The CHAIRMAN. All right. Thank you.
Senator ROCKEFELER. Mr. Chairman, can I just make an obser-

vation for Governor Richards? She was not at this meeting, but
about 2 weeks ago I was at a meeting of a number of Ccngressmen,
and Democratic Governors---on health care.

And I have never seen such an outpouring-and I think my col-
league would agree with me--of arrogance on the part of some of
the leaders, so-to-speak, of the Congress, in terms of sort of lectur-
ing the Governors as to what was going to happen, or what was
not going to happen. The kind to attitude that drives people crazy
about Washington.

I sat there and watched as eight hard-working Governors, whose
life is a lot more difficult than that of any Senator, and who have
to answer in very special and personal ways, really got lectured.
And it was tremendously offensive to me. And I just wanted to say
that.

I mean, I understand, as a former Governor, I understand this
frustration that you lave. Part of it is not just the rules and regu-
lations. Part of it is :the kind of presumptuous attitude that we
have up here. And I apologize for that.

Governor RIcHARDS. That is very nice of you, Senator. And I
would not comment on that for anything in the world. [Laughter.]

The CHAIRMAN. Well, let me tell you, I sure would. And I do not
share that view with my friend from West Virginia. I think we
have a very great deal of respect for the problems and concerns of
Governors, and we have people like Senator Chafee and Senator
Rockefeller who have been through it.

Now, let me say to you, Governor, you have done an extraor-
dinarily good job of representing the Governors of this country, and
we are delighted to have you here this morning.

Governor RICHARDS. Thank you very much, Senator.
Senator CHAFEE. Mr. Chairman, could I make one brief com-

ment?
The CHAniMAN. Yes.



Senator CHAFEE. It is my understanding that the compromise
you work out might involve locking in those who have been using
donations, et cetera-

Governor RICHARDS. No, sir.
Senator CHAFEE. And freezing out others. I come from one of the

few States-I do not know why they were so in-alert that they did
not participate in this, but they have not jumped on the gravy
train.

Now, I would be very distressed if some kind of a compromise
kept everybody else out, those six States, or whoever has not
jumped on, and locked in those who had, in some fashion.

Governor RICHARDS. Yes, sir.
Senator CHAFEE. So, if you could bear that in mind, Governor,

I would appreciate it.
Governor RICHARDS. Yes, sir. I think you have been ill-advised,

Senator.
Senator CHAFEE. And that naughty group that Senator Rocke-

feller was referring to, that was a group of Democrats who were
jumping on the Governors, as he pointed out. [Laughter.]

The CHAIRMAN. I think this has gone far enough. [Laughter.]
Thank you very much. We are delighted to have you.

Governor RICHARDS. Thank you, gentlemen. I appreciate it very
much.

The CHAIRMAN. Our next witness, Hon. Robert Chambers, Speak-
er of the West Virginia House of Delegates. Speaker Chambers, if
you would come forward, please.

Senator ROCKEFELLER. Needless to say, Mr. Chairman, I am very
proud that Speaker Chambers is here.

The CHAIRMAN. Speaker Chambers, if you would proceed, please.

STATEMENT OF HON. ROBERT (CHUCK) CHAMBERS, SPEAKER
OF THE WEST VIRGINIA HOUSE OF DELEGATES, HUNTING.
TON, WV, ON BEHALF OF THE NATIONAL CONFERENCE OF
STATE LEGISLATORS

Speaker CHAMBERS. Mr. Chairman, members of the Senate Fi-
nance Committee, my name is Chuck Chambers. I am Speaker of
the West Virginia Hou~e of Delegates. I have been a State legisla-
tor for 13 years, and I have been Speaker of the West Virginia
House for the past 6 years.

I am also a member of the Executive Committee of the National
Conference of State Legislatures, and I am here today to comment
on the administration's efforts to curtail States' use of provider-spe-
cific taxes and voluntary donation programs.

As you know, the NCSL represents the legislators of the 50
States, its commonwealths, and its territories. My testimony is
based on policies adopted by the NCSL's State-Federal Assembly,
the policymaking body that guides our advocacy efforts with Con-
gress, the courts, and Federaladministrative agencies.

The NCSL's policies reflect our dedication to preserving a strong
Federal system of government, maintaining effective and inter-gov-
ernmental programs, protecting our Nation s most vulnerable popu-
lations, and developing creative and constructive domestic ini-
tiatives.



25

I speak for all of my colleagues when I say it is hard to believe
that we are within 45 days of the implementation of the regula-
tions fiom the Department of Health and Human Services that wil!
wreck havoc on Medicaid programs across the country, and that we
have no commitment from this Congress to address the issue before
it adjourns next week,

It is a critical issue. In many ways, it is as important as the ad-
ditional financial assistance to the unemployed. Aftr all, when the
unemployed lose their health care benefits, many of them will ulti-
mately depend upon Medicaid programs for access to care.

I can tell you that in our State, families which depend upon Med-
icaid health care programs may well be confronted with just as se-
rious a crisis as those families whose bread-winners are out of
work.

The State legislators are frustrated and troubled by the lack of
progress that has been made on this issue. We are frustrated be-
cause we cannot plan. In the case of West Virginia, we are frus-
trated because when we do plan and we take action, the rules
change.

We must assume the worst in developing our budgets for the up-
coming fiscal year. We must assume that the funds will not be
available and that we will have to initiate reductions and services
or tax increases to fill the gaps.

With the weakness that we see across the Nation in our econ-
omy, I can tell you it will be a very difficult challenge for State leg-
islatures to step forward next year and raise taxes dramatically to
pick up the additional costs that would be forced upon us for the
Medicaid program.

Likewise, it would be horrendous to consider what will happen
to the programs if we have to reduce services to make up for the
loss of funds.

We have many citizens that depend directly upon Medicaid for
primary health care delivery, and those services will be jeopardized
all across the nation. We find it particularly troubling that bureau-
crats within HCFA and OMB, non-elected staff people, can re-de-
fine congressional intent through the regulatory process, effectively
putting us in this situation, and getting away with it.

Senator Bentsen was right when he characterized the regulations
and called for them to be withdrawn, but that did not hap pen. And
now we need a legislative fix to this problem. We need the active
involvement of the State legislatures in this process; we need the
activk involvement of the Congress. But we believe it is impossible
to craft a reasonable compromise prior to your adjournment before
Thanksgiving.

Given the time constraints and the complexity of the issues, we
believe the most prudent course is a moratorium. The moratorium
should be tied to a commitment to bring the principals of the af-
fected entities together to develop a fhir and equitable compromise
that everyone can live with.

The current negotiations between the National Governors' Asso-
ciation and the administration are laudable, but too limited in
scope. The Executive Branch representatives can meet and propose
recommendations, but you and I know that it is the legislative
branch that disposes of these recommendations.



In addition to the administration representatives and Governors,
future negotiations must include State legislators, county officials,
hospital, and other provider representatives, and advocates for the
poor.

I would also stress that we need Congress deeply involved in this
process so that if a consensus is reached, we can all be assured of
quick action. All of these perspectives are important and will help
create a compromise that takes every group's concerns into ac-
count.

And let me also say that unless dramatically modified, the pro-
posals that we have seen coming from the negotiations between the

national Governors' Association and HCFA will not be supported
by a majority of the States.

I do not believe that they are that close to agreement, and if the
agreement is close to the language that we saw last week, it will
be devastating to most of the States, and certainly to West Vir-inia. I know that some of you on the committee are opposed to a
lengthy moratorium.

We could support a shorter moratorium if it were tied directly to
a commitment to convene a summit of the affected groups to de-
velop compromised legislation for consideration by Congress early
next year.

The critical thing for all of the States is to get past this January
1, 1992 drop-dead date, and work out something more reasonable
that protects Medicaid beneficiaries from abrupt program reduc-
tions, or the elimination of some services.

If a short-term moratorium were to be adopted-with the under-
standing that a compromise delineating specific guidelines for pro-
vider tax programs would be developed-it is imperative that rea-
sonable transition provisions and effective dates that are sensitive
to the State legislative fiscal years and session dates be adopted as
part of the overall compromise.

One of the major shortcomings of the proposal from the NGA and
from the administration is its lack of consideration for biennial
States. Seven States have biennial budgets, and it is my under-
standing six of those do not even have sessions scheduled in 1992.

I would also like to point out that West Virginia would not be
covered by the grandfather clause provisions in the proposal, be-
cause we passed our legislation in a special session that began on
September 30th.

And let me talk for a few minutes about West Virginia's situa-
tion. I have read the comments to be delivered today by the Direc-
tor of HCFA, and also heard comments from others about the con-
cern that the States are effectively using a scam to shift the burden
of Medicaid funding entirely to the Federal Government.

I have to say, on behalf of the Legislatures of the country, we re-
sent the implication. In West Virginia, we did not ask for the man-
dates. We did not set the rules, but we have obeyed them. And we
spent a good 6 months working out a plan that was adopted in a
secial session that resulted from discussions with provider groups,

eral regulatory agencies, and others.
We were attempting to solve part of the health care crisis in our

State. We did not look at it in isolation. We did not simply step
into the Medicaid area and deal only with it. Instead, we rec-



ognized in West Virginia, because of our rural population, the inad-
equacy of access because of the demographics of our State, that we
were having a health care crisis that required us to look at a more
comprehensive solution.

And that is what we have attempted to do. And our plan to deal
with Medicaid is not just an attempt to shift the burden onto the
Federal Government. In fact, the precise reason for our program in
West Virginia is to increase reimbursement rates to providers.

Because all across West Virginia, where we have a high number
of Medicaid-eligible citizens, and many providers have to depend
upon Medicaid patients to survive, we find fewer of those providers
willing to go into the rural areas; fewer and fewer hospitals able
to survive out in the rural part of the State. And it is primarily
because of the inadequacy of our reimbursement under Medicaid.

So, our plan is aimed at trying to improve access to health care
delivery in West Virginia. And it is not as though the State has not
been trying.

In a very difficult economy, since 1986, West Virginia has more
than doubled its general revenue appropriation to Medicaid. More
than doubled. That now represents nearly 10 percent of our general
revenue budget, other than the expenditures for public education.

So, it is one of the largest programs that we have in our State,
and obviously it is a critical one for the people of our State.

We have been praying and begging for Federal attention and in-
volvement. But the regulations that we have seen coming from this
negotiation process heretofore, is those the answer to our prayers.

It reminds me of the missionary who goes into the jungle to tiy
to save souls. The first day there, he is walking through a clearing,
and there is a lion that comes charging at him. He looks to heaven,
because he is helpless.

He looks to heaven and says, Lord, I need a miracle. Make this
lion a Christian. And just at that instant, from the clear blue sky,
a bolt of lightening streaks down, strikes the lion, knocking it to
the ground. The lion staggers to its feet, it looks at the missionary,
and then, miraculously, it looks to the heavens and speaks, Lord,
bless this food I am about to eat. [Laughter.]

That is the way we feel. That is the answer that he got, and we
feel like the answer that we are getting to our plea for Federal in-
volvement is that we are going to be gobbled up.

The State legislatures all across the country are concerned about
this, and we do not feel we have been a part of the process. We
do not believe that our interests have been adequately represented.

We do not believe that there is an appropriate level of under-
standing throughout the nation about how precipitous this decision
is. We will plead to the committee to support a moratorium.

We need a legislative signal that there will be a process that will
involve the States, the Governors, the legislatures, the providers,
and the recipients of these services. We need that assurance to
come so that we can start doing the planning now.

On behalf of the niembership of the National Conference of State
Legislatures, I urge you to take immediate action on S. 1886, the
companion bill to H.R. 3595. We look forward to working closely
with you in the coming months, and we ask for that opportunity.I would be happy to answer questions.



[The prepared statement of Speaker Chambers appears in the
appendix.]

Senator ROCKEFELIER. Thank you, Speaker Chambers. And I
would just reiterate-in view of what you said, about the States
having been left out--what I said before, and what Chairman Bent-
sen, who was not at that meeting, I think was surprised by. And
I think the point you make is classic. We make these presumptions
here about what is good for the country, and we just gather around
in our little circles and pass it.

And in that it involves money going to the States-in the case
of West Virginia at a rather high match rate-we just assume that
it is going to be good news to the States, not understanding the
horrible budget problems that West Virginia has, and has had for
a number of years.

And I think you are exactly right. I know it is very frustrating
for you, and I know, through Governor Caperton, and by closely fol-
lowing what goes on, that you are scrambling all of the time just
to try and make a Medicaid match, much less trying to keep up
with rules that are changed in the middle of the game.

Just one question from me, and incidentally, to all those assem-
bled who are listening, Chuck Chambers is a superb Speaker of the
House, and is just an excellent leader. We have a tradition of great
speakers in our State.

Speaker CHAMBERS. Thank you, Senator.
Senator ROCKEFELLER. I passed a note to Senator Breaux from

Louisiana that the current witness is a very shrewd Speaker. And
you are. You are an excellent one, Chuck.

Speaker CHAMBERS. Thank you, sir.
Senator ROCKEFELLER. NGA earlier talked about the possibility

of a broad-based tax. Now, we do not have that in West Virginia.
It is a Medicaid provider tax program that was endorsed by the
physicians, and it works well for us.

And, in fact, West Virginia, if the truth be told, really initiated
this whole process under a former colleague of ours, who is living
elsewhere right now. But if there were to be a broad-based tax,
Speaker Chambers, is that something you think that the providers
might endorse, or that you all might endorse?

Speaker CHAMBERS. Let me respond with a couple of points.
First, the States are very jealous of their taxing authority, Senator,
and we would likely resist too many restrictions on the States' abil-
ity to raise taxes as they see fit, and to spend the money as they
see fit. So, we begin with a philosophical difference of opinion, obvi-
ously.

Secondly, with regard to the use of a broader tax in West Vir-
ginia, I believe we would be confronted with two immediate prob-
lems.

First, it would be difficult for us to discover a new tax in West
Virginia that we have not already tried. We have had to make
major changes in our tax structure several times, increasing taxes
dramatically.

We had a State that was on the brink of fiscal collapse 3 years
ago. As a result, we raised taxes significantly from both business
and from individuals, generally.
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It would be difficult for us to go back and do it a ain to raise
the kind of money that we would be talking about to finance more
money for Medicaid. That would be a major problem.

Secondly, as I commented awhile ago, we did not do our plan
hastily. We spent a number of months working with providers, and
it was difficult to convince them and other interested parties to the
system, that this was a prudent approach, but we were successful.

To go back now and to advise them that despite all those ef-
forts--intense negotiations, and discussions, and analysis that oc-
curred over a long period of time-that all that is out the window,
and that we have got to start over, I think would make it very dif-
ficult.

I do not believe that we would have the support that we had
with this proposal, because their skepticism would have greatly in-
creased by that time.

Senator ROCKEFELLER. In that you are speaking for legislatures
generally-

Speaker CHAMBERS. Yes, sir.
Senator ROCKEFELLER. And in that you favor-as would I-a

moratorium. Obviously, at the end of a moratorium has to come a
decision or a conclusion agreed upon by both sides. What is it that
you might, in your larger capacity, contemplate as being a satisfac-
tory compromise?

Speaker CHAMBERS. Let me say, Senator, that one of the dif-
ficulties we face is that of the 50 States, there are many varieties
of these programs.

And it is extremely important that we develop a process that al-
lows us to identify the unique characteristics of each program and
frankly assess them before we make judgments about what the end
product ought to be. That is one of the concerns we have about the
NGA proposal. We do not believe that it does address the legiti-
mate concerns of the number of States.

Let me say that I think we also all recognize that there may well
be examples of abuse on the part of the States. I believe the States
are willing to look at changes and to favorably consider changes,
but we have got t-'be part of a process that leads to an open and
fair discussion about what those changes ought to be.

If we have that kind of a process, I believe that we can come up
with solutions. We also need the time not only to develop this proc-
ess, but to react.

In West Virginia's case, if we have a moratorium that expires on
July 1 of 1992, it will be very difficult for West Virginia to be pre-
pared to respond.

We go into our regular session in January of 1992. We probably
will not know what the final result of the negotiations will be at
that point. If we do not, if there is still uncertainty about the regu-
lations, then what is the legislature going to do?

And we are a part-time legislature. Like most States, we are not
in session all year long. We are in session for a specific period of
time, and then it takes a special session call by our Governor to
reconvene us, and that is expensive, and it is difficult, and it rep-
resents a real challenge to the ability of the States to respond
quickly.
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So, what we believe we need, first of all, is a process. Secondly,
we are going to need time. We are going to need the understanding
of all of the parties that the States cannot respond immediately.

We cannot react, perhaps, as quickly as Congress could. We have
got to have time to do it. But if that process is developed, I am con-
fident that we can reach a consensus on where the problem areas
are, and what legitimate changes ought to be contemplated in the
program.

Senator ROCKEFELLER. Speaker Chambers, thank you very much.
Senator Durenberger.

Senator DURENBERGER. Thank you, Mr. Chairman. Mr. Speaker.
Thank you for coming.

Let me take this occasion to tell you, if you have not noticed, in
West Virginia what you have done with one of your previous Gov-
ernors by sending him here. Take the time to look at this new pro-
gram that HCFA just implemented, or are in the process of imple-
menting called RBRBS-and I hate to use the acronym.

I want to recall for you and for everybody here that this is prob..
ably one of the most revolutionary things that is going to happen
in medicine, and you can hear it by listening to the doctors occa-
sionally complain about it.

I want to say that in November of 1989 when everybody else had
ven up, including the people on this committee that were con-

erees, on doing something for West Virginia, Minnesota, and a lot
of places where doctors charge only what they need to charge, your
junior Senator said he was not going to take no for an answer. He
went in there, and on a weekend turned this whole thing around.
Now have a really radical, different, and hopefully for many of us
in this country, a much more sensible way of reimbursing physi-
cians.

Because you are here I wanted to take the occasion to tell you
that behindthe scenes in this whole effort, you have made an in-
credibly valuable contribution to the way health care is going to be
costed in this country, do to the work at your junior Senator.

The second thing, I really hope that this negotiation process
works. Are you part of it?

Speaker CHAMBERS. Only very indirectly.
Senator DURENBERGER. Has the NCSL got somebody sitting

there and-
Speaker CHAMBERS. They have been bystanders more than ac-

tual participants. They have gotten--
Senator DURENBERGER. Well, one of the problems I think we all

face-is a couple of people are going to cut a deal here, and some
folks who are not involved in it are not going to be involved. Have
you given your proxy as the legislatures to the Governors, or how
is this thing working?

Speaker CHAMBERS. No, sir. As a matter of fact, it is one of the
shortcomings of the current process. I am concerned that there are
very few States, perhaps not even all that many Governors who are
aware of the intensity of the negotiations and how close this is
coming to some kind of an agreed resolution.

The reaction that we got last week as we began calling other
States was that most were not really aware, and certainly did not
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als contemplated.

Once that got out--and again, I am certainly not here to speak
for the Governors' Association-but it is my understanding that the
reaction that they received to the proposal from their constitu-
ents--from the Governors across the Nation-was relatively nega-
tive, from almost everywhere.

I know our Governor sent a very strong letter in opposition to the
proposal, and until we contacted him, he was not aware that it was
occurring.

Senator DURENBERGER. Well, I must tell you, I am on the High-
way Conference, and it is just members of Congress and members
of the Senate. We are sitting there trying to figure out how much
bread, and butter, and pork we are going to take home to our home
States, and trying to divide up a limited pie. That is very difficult
to do.

I am just concerned about this moratoria, and putting off, and
putting off. We have 50 legislatures; we have 50 Governors. I do
not know we have involved the counties in this. A lot of our public
health institutions are provided by counties.

I just must reflect the concern here, Mr. Chairman, and others,
that we can talk about putting this thing off all we want. But, until
some people around this table, or some people at the witness chair
get involved and decide that by a certain deadline, there is going
to be an answer to this problem. This thing is going to go on for-
ever.

Speaker CHAMBERS. Senator, we first concur that the plan does
need immediate attention. We do have a crisis and it needs to have
a response. What is more important though, than a quick response
is to be thorough about what we are doing.

And that is why I stress that I think it is most important to pro-
ceed with the moratorium legislation so that we know that nothing
will happen immediately, but that also there is a process that will
be developed and begin now to require all of the participants to
come together to shape a solution.

I am convinced that you have gotten the attention of the States.
The SSL is ready and prepared to be a part of this negotiation
process. Other representatives of other constituencies are here
today. I am sure they will all tell you the same thing. We need the
time do develop it, however.

Senator DURENBERGER. Well, Mr. Chairman, let me just reflect
another concern, and trying to stay with the realities here that this
committee and the Senate and the Congress, you said, it is hard
to find a tax we have not already tried. You know, I think we are
all in that same boat. We are not taxing anymore. We are sending
the bill for every adjustment we make here--and for everything
you do in the West Virginia Legislature that adds taxes to Medic-
aid and then sends the bill to us is not going to the taxpayer. It
is going to our children in the form of a deficit. The Governor of
Texas pointed that out. This is no game we are playing.

This is no game where somebody runs out and says, we are going
to increase hospital taxes by $700 million in Texas, or $500 million
in Minnesota.
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You have to remember where this money is coming from, It is
not coming from current taxpayers. It is coming from folks who use
hospitals and all the folks who have third-party payment systems
are going to pay that tax. It is the little revolving fund. You know,
there are a lot of people that do not know they are being eaten by
the lion, or the missionary, or whoever it is being eaten by it. We
spin this little game around and send the bill off to ow- kids.

What I have a bit of a difficulty with, particularly for those of
us who are accused of causing these problems with Medicare, is
that you are causing those problems.

You people are paying about 46 cents on the dollar for hospital
charges because it is easier to say no to the Medicaid person in the
hospital than it is to say no to some other stronger interest in your
State. We know that to be the case.

I am not accusing you of anything. That is the way the game is
played. But you are down-you legislatures are down to about 46
cents on the dollar of charges, and about 65 or 70 cents on actual
costs in these hospitals.

So now, instead of raising the taxes, or doing whatever you have
to do, lowering the fees, or whatever those things are, we are into
a cow milking contest.

Having said that, I go back to where I was in the beginning. This
system is broken and needs to get fixed.

The relationship needs to get healed in some appropriate fashion,
but this is not the way to do it. The way the legislatures have been
going in the last 12 months is not the way to heal it.

So, I just hope you use your influence through the Conference of
State Legislatures on the Governors, or whoever is at the table, to
get us a resolution by the end of this week, if that is at all possible.

The CHAIRMAN. Gentlemen, we have Dr. Wilensky here, and a
panel of very distinguished witnesses, if you would keep that in
mind. Senator Grassley.

Senator GRASSiEY. All right. Mr. Chairman, I will not take more
than my allotted time; maybe not all of it. Mr. Chambers, I do not
take exception to what you said about being offended about people
calling some of these methods scams.

That comes from the feeling that we do not really get any new
revenue into health care by the way some of these systems might
work. Now, are you saying it does not happen in West Virginia, or
it does not happen in any of the States, or you are offended if it
does happen in some States?

Speaker CHAMBERS. Let me respond first, Senator, by saying that
in West Virginia's case, we have raised general revenue tax appro-
priations to Medicaid by-well, we have doubled them over the last
5 years to meet the additional mandates, to meet the additional de-
mand for services because of increased numbers of people being
served by Medicaid.

So, we really feel like we have come a long way in a relatively
short period of time in a very difficult economy to fulfill our obliga-
tion. What we still experience, though, is a loss of providers
throughout the rural parts of the State because the Medicaid reim-
bursement rates in West Virginia are among the lowest.

Frankly, we do not have the ability to go into other areas to
carve out money to increase Medicaid funding to thereby increase



reimbursement rates. So, we relied upon the provisions of the stat-
utes and the regulations as they previously existed to develop our
provider tax.

And after several months of discussions and negotiations, we im-
osed it in a special session. The purpose of it is to increase reim-
ursement rates, which we believe is going to help us sole an im-

mediate crisis for health care delivery in the rural part of our
State.

And let me comment here, that to me, that is the bottom line for
our State. If this whole program is in jeopardy, if we lose it, if we
have to redo it, if there is an interruption in services, the State leg-
islators are going to complain because of what we face, but it is

Going to be the people in rural West Virginia that are going to suf-
er because they are going to lose health care providers, they are

going to lose access for health care delivery. )
Senator GRASSLEY. But you are not saying that this might not

be the case in some of the States?
Speaker CHAMBERS. It could be. I cannot speak to the experience

of all the States.
Senator GRASSLEY. All right. Then the other-just comment from

you, more than a question. There is a feeling that really the end
result of this is that people kind of want to end what started out
as a Federal/State partnership, and that this is a back-door way of
doing it, and that if there is something wrong with the Medicaid
program, why do we not just reconfigure it up front with positive
legislation and do that here at the Federal level in conjunction with
the States?

Speaker CHAMBERS. Absolutely. I think that is the role that the
Congress ought to play in taking the lead to help us do that. We
do not want this to be a short-term resolution that will lead to
problems in the future.

Senator GRASSLEY. Well, then in a sense you are saying that this
is a way of forcing reconfiguration from a Federal/State partnership
to more of a Federal role in the Medicaid program.

Speaker CHAMBERS. Yes, sir.
Senator GRASSJEY. And you think that should be done?
Speaker CHAMaEmR. I think it could be done. The States obvi-

ously would have some concerns, but I think those could be ad-
dressed. We would like the opportunity to work with the Federal
agencies and with the Congress to fashion that sort of solution. It
would be a long-term solution.

Senator GRASSLEY. Well, the end result of that is that you are
really pushing the costs up to the Federal Government, whether it
is legislated, or whether we do it through this back door way. If
that is what the States are trying to do, then I think that they
ought to say that is what they are trying to do. I am done, Mr.
Chairman.

The CHAIRMAN. Thank you. Senator Breaux.
Senator BREAUX. Thank you very much, Representative Cham-

bers. Glad to have you here. I am delighted with your presentation.
Let me just ask a question. I get the impression that some are con-
cerned in HCFA that some States are enacting these provider taxes
just in order to say, all right, we are going to give it right back to
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you; just loan it to us for awhile so we can raise up the match that
we are entitled to get from the Federal Government.

And that they are levying these taxes, not based on Medicaid
service, or maybe just on Medicaid services, and saying, all right,
we are going to tax you, hospital, $100, and we will use that $100
to get the money from the Federal Government. And then we are
going to guarantee your $100 back directly.

How does the West Virginia program work so that that does not
occur?

Speaker CHAMBERS. Well, first, the legislation we passed actually
does not take effect until January 1, 1992 which is another one of
our concerns. The program has been adopted, regulations have
been developed. But the plan itself actually does not begin until
this January.

Through the mechanism of the provider tax, we would be gen-
erating enough money that we would be able to increase our reim-
bursement rates significantly. We do not intend, and we have made
express representations to this effect-to reduce the State's current
funding for Medicaid. We have increased it dramatically over the
last several years.

That is part of the commitment that the State made; that we will
continue to do that. And we are not going to try to use this pro-
vider tax to reduce the State's share from its more traditional gen-
eral revenue source for its Medicaid program.

Senator BREAUX. So, I guess that is how, but how would you re-
spond to those that say some States have enacted what, in effect,
is a sham tax?

Speaker CHAMBERS. Well, in two ways. First, if that is an appro-
rate characterization for the plans, then we need an opportunity

ior the States to be involved in a process that gives us time to
make the change.

Because frankly, if these were scam programs, they were none-
theless legal. And we relied upon the statutes and the regulations
in effect when the States took this action.

So, if it really is a fair characterization to call them a scam, then,
remember, we did not set the rales in the first place, but we did
rely upon them, and we ought to be given an adequate opportunity
to decide what will replace that structure and then have time to
take appropriate action to see to it that it is positively addressed.

Senator BREAUX. When does your legislature meet again?
Speaker CHAMBERS. We go into a 60-day regular session in Janu-

ary.
Senator BREAUX. All right. Thank you. Thank you, Mr. Speaker.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you very much. Senator Rockefeller.
senator ROCKEFELLER. I already asked my questions, Mr. Chair-

man.
The CHAIRMAN. Thank you very much.
Speaker CHAMBERS. Thank you.
The CHAIRMAN. Pleased to have you. Dr. Wilensky ,if you would

come forward, please. Dr. Wilensky, we are very pleased to have
you. You are at the fulcrum of this concern and what is taking
place. I would be particularly interested, and I know the committee
would be, in your report about current negotiations. I know there
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are some intense negotiations, apparently, between you, and OMB
and the administration and the Governors over the last few days.
And if we are any closer to a compromise or solution, I would be
pleased to hear it. It seems we are faced with a concern here, if
we could get it done now, that would certainly be our preference.

Otherwise, I am interested in possibly having a short-and I
mean short-moratorium to see that it is worked out, but one that
would be of a period of time that would keep the pressure on all
sides to try to resolve it, because obviously we have here a situa-
tion that really tears the system apart, and I want to see it re-
solved if we can. If you would go ahead.

STATEMENT OF HON. GAIL It WILENSKY, PH.D., ADMINIS-
TRATOR, HEALTH CARE FINANCING ADMINISTRATION,
WASHINGTON, DC
Dr. WILENSKY. Mr. Chairman and members of the subcommittee,

I am pleased to be here this morning to discuss with you State do-
nation and provider tax programs.

As one of the two key programs in meeting the health care needs
of our Nation's most vulnerable citizens, Medicaid must remain
strong and stable to ensure that the poor receive essential health
services.

Let me say this as straight as I know how. Absent restraint,
State donation and tax programs could destroy the Medicaid pro-
gram by undermining the basic premise that funding be shared
through a Federal match of State monies.

In a matching program, those responsible for the States' direct
fiscal management must have a reasonable stake in costs. This is
what the whole program is premised on. State matching require-
ments have always acted as a critical restraint on the otherwise
open-ended Medicaid program. Provider donation and tax programs
represent a potentially huge Federal budget increase.

Federal Medicaid obligations increased 17 percent from 1989 to
1990, and 31 percent increase is projected for 1991. In 1986, only
Vest Virginia was using donations as the State's share of Medicaid
funding. Now, some 45 States have, or are working on such pro-
grams.

Our Inspector General reported the following exponential growth
in Federal matching fund requests from these programs: $1.5 bil-
lion in October 1990, $2.5 billion in May of 1991, $3.8 billion by
July 1991, and we estimate at least $5.5 billion for fiscal year 1992.

We believe that some States are using these "free Federal funds"
to increase services, expand access, and make other positive
changes. But there is nothing in the current situation that allows
us to ensure that these new Federal funds are used in this manner.

In fact, the Inspector General reported that generally these pro-
grams are not being used to increase services or improve the qual-
ity of care, but rather are being substituted for existing State mon-
ies.

Donation and tax programs vary from State to State, but they
tend to alter the matching rate in basically the same way. Typi-
cally, the States borrow money from providers through donation or
tax programs.



The money is used ao the State's share of Medicaid and is
matched at least dollar fbr dollar by Federal funds. States fre-

uently increase Medicaid payments to reimburse providers for the
onations or taxes they are paid.
And, in many States, the providers are guaranteed to get back

at least as much as they have donated or paid into the provider-
specific taxes through the hold harmless mechanisms.

1 have here an example to show you. In year one, the hospitals
were being paid $100 million under Medicaid on this first line.

Assuming a Federal match rate of 50 percent--the lowest match
rate that we have--the State and the Federal Government would
each pay $50 million.

In year two, the State both implements a donation and/or a tax
program, and receives $50 million in contributions from the hos-
pitals, and increases the nominal payment to the hospitals to some
200 million. That is shown here in terms of this nominal con-

tribution.
The hospitals actually receive the same net payment of $100 mil-

lion after deducting the cost of the donation or the tax. Now, how-
ever, the $100 million is 100 percent federally funded. Before the
financing strategy was used, the Statepaid 50 percent of the pro-
vider payment. But now the State wouldpay nothing for this incre-
mental amount.

In this example, the Federal matching rate goes from a nominal
50 percent to an effective 100 percent. This is just one example.

In other examples, new dollars-all Federal-go to the providers.
In others, the State adds coverage with the funds it makes avail-
able. Lest you think that I am being extreme, let me give you an
example of a case that occurred in the State of Pennsylvania.

Pennsylvania lost a Boren Amendment case, and was forced to
increase the rates that it was paying to hospitals. Rather than put
in new State monies, they had 170 hospitals form together and be-
come a foundation. This foundation then borrowed funds from a
lending institution, some $360 million, and gave the $360 million
to the State of Pennsylvania, for which they received a Federal
ma ch of $385 million. Pennsylvania is about a 55 percent match
State.

The State then sent back the $360 million that the hospitals-
now this group-had given to the State, to the hospitals through
increased disproportionate share payments. The hospitals repaid
the foundation, which repaid the lending institution.

The $380 million of Federal funds went to hospitals that were
providing services so that they could have an increased payment
rate. This is no great trick to figure out what happened. The only
new money in the system was our money.

This was a case where we clearly had a substantial increase in
the effective match rate, not because of something that you did,
and not because of something that we did, but purely because of
something that the State of Pennsylvania did. This is not, by any
means, the lone example. It is just crystal clear what was going on.

We should not allow this fundamental change in Medicaid with-
out full and open policy discussions on all issues, including financ-
ing any changes that we may wish to have.
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In November of 1990, the enactment of OBRA-90 continued a
moratorium on issuing final donations regulations until January 1,
1992. OBRA-90 also prohibits matching funds when States reim-
burse providers for costs attributable to taxes imposed solely on
them.

Provider-specific taxes which are not linked to Medicaid institu-
tional payments will still be eligible for full Federal financial par-
ticipation. Following a September 12, 1991 interim final rule that
caused some confusion, HCFA issued a clarification on October 31.

We are not eliminating the use of all inter-governmental trans-
fers. Legitimate public funds transferred between local govern-
ments will continue to be allowed under the current law.

One example of a legitimate inter-governmental transfer might
be where States require county property taxes to be contributed to
the Medicaid program. These fUnds would be matched with Federal
dollars, so long as the taxes are not provider-specific and are not
linked to Medicaid payments. County-generated taxes and dona-
tions will be bound by the same rules as State-generated taxes and
donations for Federal matching purposes. This rule defines the
amount of provider-specific tax payments not allowed for Federal
matching.

The matching that is to be withheld is the lesser of the providers'
entire provider-specific tax payment, or the portion of the Medicaid
payment to the provider that can be attributed to the tax payment.
We believe this interpretation reflects the best reading of an admit-
tedly confusing OBRA-90 language.

The October rule provides a delayed effective date of July 1,
1991, provided that States submit an application by January 1, de-
scribing the changes that they will make to their donation and tax
programs to achieve compliance with the rule, and provided that
they enter into an agreement with HCFA to implement such
changes no later than July 1, 1992.

We are working with any State that wishes to discuss their
unique problems and to explore reasonable means by which they
can transition into acceptable funding arrangements.

We know that our rulemaking is controversial, but we believe it
is consistent with the OBRA-90 statute. However, because of the
potentially disruptive nature of the rule; the difficulty States face
in trying to balance their budgets; the dispute over the interpreta-
tion of the OBRA-90 statutory language; and the complicated tech-
nical and administrative issues involved in interpreting the rule,
we believe a legislative change is preferable to the rulemaking ef-
fort.

We have been working-with the National Governors' Association
as part of our efforts to de', elop such legislative options.

Let me give you some s.aise about where we are in this, although
I know that you have heiird about this earlier in the morning. We
have been trying to craft a proposal that both the Governors and
the administration would feercomfortable with.

The broad scope of what we have been working on includes the
following: the use of provider donations for purposes of Federal
match would not be alowed after January 1st of 1992. Donations
from charitable organizations, of course, would continue to be al-
lowable.
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Limited donations for out-stationed eligibility workers would also
be allowed. Provider taxes for Federal matching purposes would be
allowable if the State uniformly levies the tax on all providers and
on all of their business, with no hold harmless agreements that
guarantee a return in whole or in part to the provider.

Total State revenues for matchable provider taxes would not be
able to exceed a specified percentage of the State's share of Medic-
aid. States that are above this threshold would have 3 years to
transition down to the level. There are not very many States that
would be above that level, however.

We believe that the compromise does not affect those who are
currently using inter-governmental transfers for Medicaid funding;
they may continue to use these arrangements.

Disproportionate share hospital payments would be impacted. In
particular, the aggregate pool of disproportionate share payments
in any State could not exceed a certain percentage of the State's
total Medicaid expenditures, and the payments would be pegged to
Medicaid and low-income utilization rates, but with substantial
modifications for State flexibility.

Finally, the effective date of the tax provisions would range from
July 1st of 1992 to October 1, depending on the State's legislative
calendar.

Let me also just briefly mention the bill that is on the House
floor today to extend the moratorium through September 30, 1992
on the issuance of any regulation changing the treatment of vol-
untary contributions or provider-specific taxes.

If this legislation is enacted, we will return to a situation that
allows existing donation programs to continue and give States un-
restrained ability to obtain Federal matching funds using provider-
specific tax programs.

There is no question in my mind that this will make this very
large problem which we now face much, much worse. The more
States rely on these programs, the more difficult it will able to
transition off these funding mechanisms.

As this year's experience has shown us, an open-ended morato-
rium will allow States to aggressively pursue such funding mecha-
nisms, and dare anyone to take them away. We do not want the
current problem to be even worse next year. We are overwhelmed
by the amount of changes that have occurred during this current
year.

A legislative solution is needed to set clear boundaries for States,
and to give HCFA administrative flexibility to address the dif-
ficulties that the issue has posed.

States will need to remain accountable for the appropriate man-
agement and financing of their programs, and the Federal Govern-
ment is responsible for holding them accountable.

I do not know whether we will be able to work out an agreement
such as I have described at a programmatic level. We have been
doing our best for the past 21/2 weeks to accomplish this. We under-
stand that the time is 4q'owing short, and there still are some prob-
lems that have been raised.

But it is in this vein that I and others in the administration are
more than willing to discuss the ideas we have been working on
with the NGA, or to discuss with members, with their staffs, or any
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other responsible parties, any other ideas that you think would be
appropriate to protect the integrity of the Medicaid program. But
we are very concerned about the very limited amount of time we
have left. I would be pleased to answer any questions that you may
have.

Senator BREAUX. Thank you very much, Dr. Wilensky. What is
the status of the negotiations?

Dr. WILENSKY. We are waiting to hear from them on a specific
counter offer, if they wish to make some comment. At the last time
we spoke, which was late yesterday, it did not appear as of that
moment that an agreement was imminent, but we did agree to con-
tinue discussions.

We would like the Governors to indicate if what we have been
discussing is not acceptable-and we know there have been a num-
ber of discussions in the last week with individual Governors, as
well as the Executive Committee-to give us very specifically what
the would need to see changed.

Senator BREAUX. I take it that you prefer a legislative fix, rather
than the regulatory process if an agreement can be arrived at.

Dr. WJLENSKY. I would strongly prefer a legislative fix. I think
it allows us much greater flexibility in how we can structure an ar-
rangement that both protects the Federal budget, and also gives
States additional flexibility.

Through the regulatory mechanism, we are tied by the words of
the OBRA-90 statute, or previous statutes, and there are things
that we would like to do that we cannot.

Senator BREAUX. What is wrong, in general, with a State that is
faced with a match, they have to contribute to participate in a Fed-
eral program, from levying a tax on those that receive the benefit
of that program?

I mean, what we are talking about is some States have said, all
right, the hospitals are going to benefit from the Medicaid funding.
Therefore, they are going to have to pay the 25 percent; that is the
State's match. What is wrong with that?

Dr. WILENSKY. Well, there is something fundamentally amiss,
and we have been trying to figure out if it ever occurs in any other
program, where the direct recipients of the money are asked to put
up some money have that enhanced and then have those amounts
go back directly to them. We think it is a difficult arTangement ei-
ther with a direct hold harmless, or with an effective hold harm-
less. That is, the money is returned to the hospitals that put it up
by guarantee or, in fact, by outcome.

We are less concerned with a broad-based provider-specific tax-
that is, a tax on all the hospitals in a class, on all their revenue-
because we think that, by its nature, will result in redistribution
from some institutions to others that happen to be providing serv-
ices to the Medicaid population.

The nature of Medicaid is that relatively smaller numbers of pro-
viders provide services to significant populations. Typically, sub-
stantial numbers of hospitals or other providers provide very little,
or no services.

It is the return to the people who put the money up, with an en-
hancement, that tends to give you a distorted financial picture and
leads to the kind of abuses that I was speaking of.
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Senator BREAUX. I think we have examples in other Federal pro-
grams. I was thinking of many of the Corps of Engineer projects
that are based on a matching basis that, in fact, levy taxes on the
beneficiaries of that particular project.

What is the incentive for a hospital, for instance, that does not
treat any Medicaid patients, to support a tax which would contrib-
ute to a fund in which they would never participate in?

Dr. WILENSKY. We want the natural tension that is supposed to
exist in the tax program to exist. You can ask, what is the reason
for a State to be willing to use general funds, or a sales tax, or a
property tax.

The notion is that it is supposed to involve some redistribution.
To the extent that you are just returning money to the institution
that put it up, with some augmented amounts of money, that really
is not putting new State dollars into the system. I mean, the new
dollars are coining only from the Federal Government.

I think this may be true with your Engineering- Corps example,
although I admit I do not know it as well as I know others. In the
highway tax, it is not the contractor-it is not the people who build
the highways-that put up the money.

That would be the best analogy to the hospitals that will directly
rec-eive-the money, not the services. It is the Medicaid recipients
who receive the services. But it is the hospital which will directly
receive the funds that is being asked to put up the fumds.

It is like asking the highway contractor-the group that is going
to build the roads-to donate money, or to tax themselves to put
money up so that they can get additional highway tax money.

I do not think there really is a very good analogy to that. And
it leads to the kind of abusive situations that we have found. We
have felt that the nature of broad-based provider taxes will force
redistribution. We want that very redistribution you just men-
tioned, .

Senator BREAUX. Let me ask just one final question. What is the
role, if any, that the disproportionate share hospitals play in this
discussion on the Medicaid reimbursement situation?

Dr. WILENSKY. Well, what has happened now because of this
funny money funding is that disproportionate share hospitals have
tended to be the outflow where the money comes back to the State,
because there are no upper limits to the disproportionate share
payments. As I am sure you are aware, originally, the purpose was
to give hospitals that provide a lot of care to low-income or Medic-
aid people a way to get funding above the regular Medicaid level.
Until there was funny funding, the fact that there was not an
upper payment limit was never really a problem.

The natural restraint of having a State to use its own tax money
served as the kind of restraint that needed to be in place. It is only
when it is paid with full Federal funding that this disproportionate
share payment takes on a whole new role that I believe that Con-
gress never intended it to play, frequently having very little to do
with low-income or Medicaid populations.

Again, the example in Pennsylvania is so clear that I think it
makes very obvious that particular routing of disproportionate
share funding had nothing to do with disproportionate share.



Senator BREAUX. Your solution to that is to propose, what, some
standards on how many hospitals---or what percentage of Medicaid
patients they service?

Dr. WI[ENSKY. In attempting to reach an agreement with the
Governors, we have been willing to say that the States could main-
tain maximum flexibility in tie designation of disproportionate
share hospitals. We wanted, however, to have some assurance that
the total amount of money had some limit.

We have looked at disproportionate share spending over the last
few years where it has been growing exponentially; truly at an as-
tounding rate. It represented 3 or 4 percent of funding a couple of
years ago, 7 percent of Medicaid expenditures last year, and it is
in the neighborhoodd of 11 or 12 percent this year.

The requests for donation and tax programs are coming in so fast
we are having trouble figuring out what they are representing and
how much money is involved. What has happened in the last 2 or
3 months is really beyond belief in terms of requests coming in
from the Governors and the States.

Senator BREAUX. Thank you, Gail. Senator Durenberger.
Senator DURENBERGER. Mr.'Chairman, thank you. Gail, Senator

Breaux asked you about who benefits from this program and I
think We understand that leaving aside the public benefit-which
no one is willing to tax in order to deal with-the realities are the
principal beneficiaries are institutions that deliver health care; hos-
pitals and nursing homes, for example.

The way it worked in my State as we worked up to 1991, is over
a period of time, the reimbursement payments for Medicaid to
nursing homes and hospitals kept declining as a proportion.

Their costs were going up, their payments stayed fixed and so
there is a wide disparity. So everybody gets desperate. I mean, how
do I run my hospital? How do I run my nursing home?

Well, some politician comes to them and says, tell you what I will
do. You give me a dollar, let me keep it for 30 days, 60 days, 90
days, something like that. I will go milk the Federal Government
for $2.00, or up to $2.50, I suppose, in Mississippi, and I will give
you your dollar back.

Dr. WILENSKY. Four.
Senator DURENBERGER. Or whatever. You get how many dollars

back?
Dr. WILENSKY. Four. Four to one is the highest match.
Senator DURENBERGER. Four to one. So, that is basically-
Dr. WILENSKY. You have got it.
Senator DURENBERGER. That is the prostitution in the system,

and nobody likes it. The hospitals do not like this, nursing homes
do not like it; nobody likes to play prostitute in this system. But
basically, that, is the egregious-as I understand it--part of this
system.

Now, let us back away from that and assume that Governors,
legislators, Congressmen, and Senators do not like that kind of a
system anymore than the hospital or the nursing homes do.

I wonder if you can deal with something I know the Children's
Defense Fund and others will deal with later in the testimony? And
that is, what is wrong with provider taxes? What is wrong with
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continuing the great old American notion that, them what can pay,
pays more than them that can't pay?

This business of taxing the revenues of hospitals or nursing
homes in some way, is that not simply a continuation of the old
system of, if you cannot pay, your bill gets added to the Blue Cross
bill, or whatever it is, of somebody who does pay.

Is this not just another form of doing that? And in the negotia-
tions, you are trying to limit the amount of the Medicaid dollars
that can be, in effect, shifted onto other third party payors. Why?

Dr. WILENSKY. Well, you have posed several questions. Let me
try to break them apart quickly. Cost shifting is becoming increas-
ingly more difficult to do.

When we were not focusing as payors on trying to get the best
buy that we can for our money-and that characterizes the 1970's
much more so than the 1980's or 1990's-we tolerated cost shifting
as a way to finance a lot of the uninsured and some portions, per-
haps, of Medicaid as well.

It is becoming increasingly difficult for hospitals to shift costs
when payors insist on only paying their share, as well they should,
if, in fact, you want to contain health care costs. It is hard to con-
tain health care costs in an era of cost-shifting.

But the problem is that while we prefer really broad taxes on
property, or income, or sales taxes, we acknowledge that States are
finding it difficult to raise new revenues, and they feel that there
are some sources they have not traditionally tapped.

While you could argue that these may or may not be the best
taxes, they have not been used before. Our concern is to make sure
that new taxes really represent new funding in the system.

To the extent that the tax is on the disproportionate share hos-
pitals--the hospitals that we always hear are hurting so much-
the notion that they put up money that gets matched and then sent
back just does not make any sense on the face of it.

If, in fact, you want a redistribution from those hospitals that do
very little Medicaid to those who do a lot-which would happen in
a broad-based tax where there is no hold harmless to the people
who contributed but do not provide Medicaid services-that is all
right. Maybe not as good as a really broad-based tax, but at least
it gets around just returning money that has been loaned for pur-
poses of matching.

There is no question that when you have these very highly lever-
aged States--the 4:1 match or the 3:1 match-it is easy to have
money returned if they provide any amount of Medicaid services at
all.

We recognize it is a problem, and it is one of the reasons we have
wanted to put a limit on how much of' the States' share of Medicare
funding ought to come from provider-specific taxes.

We do not think it is wonderful, but we think it is at least toler-
able, because it does not just put money up and return it to the
source that it came from. At least there is some redistribution.

Senator DURENBERGER. Thank you. Just to make the last obser-
vation-at least I read this recently, the AFL-CIO, for one, rep-
resenting taxpayers and health insurance payers in this country,
has awakened to the fact that this cost-shift is going on.



They now characterize it as a sick tax, and so any State legisla-
tor, Senator, or whoever is going to participate in one of these
schemes of loading taxes on hospitals, nursing homes, or whatever
it is, is going to hear from some other health insurance payors who
see their rates are being raised by reason of this shift. This is only
by way of saying we are dealing with what appears to be an intrac-
table problem.

But, I think the taxpayers could help us resolve it, if, in fact, we
could let them see. where the pea was under the shell, but we keep
moving the shells around all the time. Nobody knows where it is,
and it makes it very difficult to deal with the underlying problem,
which is the cost of care.

Senator BREAUX. Senator Grassley.
Senator GRASSLEY. Yes. I was out when ou answered for Sen-

ator Breaux, but it is my understanding tat such a negotiated
agreement would require legislation. Are you in a position to tell
us what would be the cost of that legislation?

Dr. WILENSKY. That is something that I would be glad to provide
you in writing from the Office of Management and Budget. They
do the official scoring of or.y new legislation. We are obviously
mindful of that as we go ahead.

[The information appears in the appendix.]
Senator GRASSLEY. All right. As you know, there is a great deal

of concern on the part of many of those who work with low-income
people, or advocate on their behalf that denial of the funds raised
y these methods that we are here to find out more about, and as

are proposed in the regulation, is going to create a great hardship
in many States-particularly in those which are having budget dif-
ficulties of their own.

How do you respond to the question as it relates just to programs
for lower income people?

Dr. WILENSKY. The Congress and the administration have agreed
on a matching relationship, based on per capita income in States,
that ranges from a 50-percent match, to an 83-percent match.

If the Congress thinks that is not appropriate, that it is not big
enough, that it is not wide enough, or that we need to do more for
poorer States, then that is a fair question to put on the table. We
cannot have what is going on now. It is not the poverty level of the
States. Nor how much they are spending on Medicaid that deter-
mines their effective match rate anymore; it is how aggressive they
have been at going after this new, 100 percent Federal money.

Sometimes it is very poor States that have been involved, like
Alabama and Tennessee, but sometimes it is not particularly our
poorer States that have been very aggressive.

Any sense of control goes out the window when we have none of
the normal cost constraints that we put inplace for a fully Federal

program. But we still have full Federal funding.
We understand that timing is an issue, and that is why in the

regulation, or, in fact, in talking about legislation, we recognize it
would take States until July or October, depending on their fiscal
years, to change their programs.

We want a transition. We want to give them time. And for those
that are over the limits, we want to either hold them harmless, or
transition them down slowly. So, we are trying to recognize timing
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is a problem. Now, I understand for a State that has used full Fed-
eral funding for its incremental Medicaid dollars, anything less is
going to hurt. But unless the Congress wants to switch to full Fed-
eral funding of the Medicaid program, they have got to stop the
current trend and start moving back to traditions matching rela-
tionships.

I do not think anybody saw this coming, and it has happened so
fast in the last year that it is really making our heads swim.

Last October, a year ago, this was a $400 million problem.
Right now, we think this is a $5.5 billion problem in this next

fiscalyear. If the Waxman moratorium goes into effect, we assume
we could be talking about a $10 or $12 billion problem a year from
now. There is no limit on how big this thing can get.

Senator GRASSLEY. My last question, I think, refers to that $5.5
billion and what thatfigure was. Is that a pretty certain figure
that we are dealing with?

Dr. WILENSKY. Well, what is certain is it was $4 billion as of Oc-
tober, and our actuaries estimate for fiscal year 1992 that it will
be $5.5 billion. And that, clearly, is an estimate. What we saw was
a jump from $400 million in October to $4 billion by late summer
this year; less than a year's time. That is a pretty astounding
growth.

Senator GRASSLEY. Thank you, Mr. Chairman.
Senator BREAUX. Dr. Wilensky, let me ask you one other ques-

tion. My State of Louisiana has been providing hospital services to
low-income patients for about a half a century; long before we had
Medicare, Medicaid, or any of the programs we now have. In addi-
tion, we do not have a provider tax in Louisiana.

So, I guess what I want to ask is how would the proposed regula-
tions affect a State that is obviously not using a disproportionate
share program to offset provider taxes, because we do not even
have one.
. Dr. WILENSKY. Under the regulations that we have put out, there

is one disproportionate share piece. There is another one that will
come if the legislative route falls apart. The one that is published
allows a State to designate only the hospitals that are above the
mean in terms of serving low-income and Medicaid patients.

What we found is that there were some States-because the pro-
vider taxes tended to be funneled back to disproportionate share
hospitals--that were designating almost all, or all of their hospitals
as disproportionate share hospitals to allow them to pay them in
different ways.

The second thing is that under a regulation that has not yet been
issued, but will be if we go forward with the regulatory strategy,
we will have some limits in the differences that can exist in dis-
proportionate share payments.

I do not know enough of the specifics about how the dis-
proportionate share payments are made in Louisiana. If there are
not wide numbers of hospitals being designated-and I do not be-
lieve that there are; I do not believe I have ever seen Louisiana on
our lists of hospitals we thought were at risk-and if the relation-
ship in payment between different disproportionate share hospitals
is in some reasoned relationship to each other, it would not be af-
fected under the regulations.
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only be the overall cap. To the best of my knowledge, Louisiana
was not affected. But we can give you more specific information if
you would like that.

Senator BREAUX. Well, our system is a little unique, obviously,
in the sense of a charity hospital type of system we have had for
50 years.

Dr. WxiNSKcY. Right.
Senator BREAUX. And obviously they were not set up in order to

increase Medicaid reimbursements, because we did not even have
that type of program.

One other question that I have been asked to put to you is that
are these new regulations really telling States how to tax, who to
tax, when to tax, how much to tax? I mean, are we not interfering
in the States' flexibility and ability to be their own taxing author-
ity?

Dr. WILENSKY. We are distinctly not telling States how they can
tax. We are saying what we will recognize as funds for purposes
of matching. Since we are on the other side of those dollars, I think
it is reasonable. The fact is, States can tax any way they wish. But
when they come for Federal dollars, they have to meet certain reg-
ulations.

Senator BREAUX. All right. We thank you. We may have some ad-
ditional questions to submit. We hope that you would respond to
them promptly. Thank you very much.

Dr. WILENSKY. You are very welcome.
[The questions appear in the appendix.]
Senator BREAu. Let me invite up the next panel. Please, let us

have order in the committee hearing room.
Mr. Richard Dixon, chief administrative officer, County of Los

Angeles; Dr. Randall O'Donnell, chief executive officer of Arkansas
Children Hospital; Ms. Sara Rosenbaum, director of the Children's
Defense Fund; Ms. Lucy Yates Shaw, who is president and chief
executive officer of the Regional Medical Center in Memphis, on be-
half of the National Association of Public Hospitals. Gentlemen and
ladies, we have Mr. Dixon listed first.

Mr. Dixon, if you would like to proceed, we would be pleased to
receive your testimony.

STATEMENT OF RICHARD DLXON, CHIEF ADMINISTRATIVE OF-
FICER, COUNTY OF LOS ANGELES, LOS ANGELES, CA, ON BE-
HALF OF THE NATIONAL ASSOCIATION OF COUNTlES
Mr. DIXON. Good morning, Mr. Chairman. I am Richard Dixon.

I am the chief administrative officer of the County of Los Angeles
in California and the president of the Government Finance Officers'
Association.

This morning I am speaking for the County of Los Angeles, and
the National Association of Counties, but, perhaps more impor-
tantly, for the tens of millions of people in this Nation desperately
in need of maintenance of our current health access, and, indeed
improvement of our current health access.

I would ask the committee's permission to file with you my writ-
ten statement and make brief comments in addition.
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Senator BREAUX. Without objection that will be ordered, and I
would urge all of our panel members to follow that example. Thank
you.

[The prepared statement of Mr. Dixon appears in the appendix.]
Mr. DIXON. Thank you, Mr. Chairman. In my county of nearly 10

million people on the Pacific Rim, 2.7 million of those people are
currently medically uninsured.

More importantly, though, than even that number is the fact
that the maintenance of reasonable health access in the county
hospital system of my county is critical to the emergency medical
care of every resident and every visitor to Los Angeles County.

In the last 4 years, 10 of the 23 designated trauma centers in my
county have closed, essentially for financial reasons. Los Angeles
County's six county hospitals currently provide over half of all the
trauma center care in the county.

Our current fiscal year-we operate on a July 1 to June 30 fiscal
year-anticipates slightly in excess of $300 million of revenue from
the newly adopted California inter-governmental transfer Medicaid
program. It is absolutely crucial to the maintenance of what we all
refer to as the "safety net."

In my county-and I submit to you in many hundreds of other
counties across this country-it is crucial that we have a morato-
rium so that a carefully thought out, flexible, reasonable com-
promise can be reached. I certainly appreciated Senator Duren-
berger's observation that this is not only a matter for the Gov-
ernors. It is also, as the esteemed speaker from West Virginia said,
a matter for the State legislators. As Senator Durenberger noted,
counties are also concerned. Throughout this Nation more than 30
of the States share, or, indeed, substantially give to or foist upon
the county government the legal responsibility to care for indigents
in their health system.

In the Los Angeles county hospital system, we are impacted not
only by the mandates the Federal Government has placed on the
State and the State has shared with us in the area of direct health
care, but we are heavily impacted by the failure of the Federal
Government to control the border south of my county.

Let me give you some idea of the impact. In the last 10 years,
the overall admission to my health care system of hospitals of inpa-
tients has risen 31 percent, while the births in my county hos-
pitals-over two-thirds of which are to undocumented, foreign-born
mothers-lhas risen 131 percent. We are impacted by Federal ac-
tions. We need fair and reasonable Federal support. The State of
California currently has 14 percent of the Medicaid recipients of
the Nation. And even with our new Inter-Governmental Transfer
Act, the State will be receiving slightly less than 10.5 percent of
the Federal Medicaid dollars.

My Governor and your former colleague, Pete Wilson, is gravely
concerned about the possible imposition of arbitrary caps and un-
necessary restrictions.

If we are to have mandates in the health care area-States and
counties must also have, as you have heard this morning from able
representatives of those governments-flexibility in how they cope
with it.
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The Medicaid problems of this country, the health care problems
of this country, are not simple; they are complex. We are a nation
of 50 separate sovereign States, and each of you represent a dif-
ferent one of those States. Within those States we have hundreds
of separate counties, each coping with this problem in their own
best way.

As you have heard from the State representatives, flexibility is
important. If, as you hear from OMB and HCFA, there are prob-
lems with the system, we need to work it out in a reasonable pe-
riod of time with a reasonable moratorium.

I urge your committee to pass a moratorium act so that a reason-
able compromise can be reached which would minimize human suf-
fering. Thank you, Mr. Chairman.

Senator BREAUX. Thank you, Mr. Dixon. Next, from the State of
Arkansas, Dr. O'Donnell.

Senator PRYOR. Mr. Chairman, may I take a point of personal
privilege here for a moment, if my colleagues will let me?

Senator BREAUX. Absolutely.
Senator PRYOR. I have been running back and forth upstairs.

There was another hearing on health care, and it was comparing
our system to that of Germany, of Japan, and France. And we had
a very fine GAO report, and I am sorry not to have been here for
all of this fine hearing.

Let me, if I might, Mr. Chairman, just to take a moment to say
a word on behalf of Dr. O'Donnell and the fine institution he rep-
resents, the Arkansas Children's Hospital.

Mr. Chairman and colleagues, yesterday in the Washington Post
there was a story on page one about the unifying institution that
brings everyone together-Democrats, Republicans, conservatives,
liberals, you name it, farmers, ranchers, chicken growers--every-
one supports one thing in this area. That is the Washington Red
skins.

It is the one unifying institution that we have in our system in
this town that brings us all together. The one unifying institution
that we have in the State of Arkansas that brings all of our people
together from all walks of life in every section of the State is the
Arkansas Children's Hospital.

And it is one of the most unique and one of the most splendid
institutions anywhere in America, Mr. Chairman. And to have Dr.
O'Donnell, who runs that hospital, here today is really a treat, I
know, for not only myself, but certainly the committee.

And I only apologize that the time is late and many of us have
other meetings to go to, and I may not be able to stay during the
entirety of his testimony.

But that will not demonstrate my lack of interest in what is said,
nor my lack of commitment in what he is about in attempting to
do to bring better health care in our State. Mr. Chairman, thank
you. I thank my colleagues.

Senator BREAUX. Dr. O'Donnell, with that introduction, do you
still want to testify?

Dr. O'DoNNELL. Briefly I will.



STA'rEM1r OF RANDALL 1,. OI)ONNELL, PH.D., CHIEF EXECU.
TIVE OFFICkt, ARKANSAS CHILDREN'S HOSPITAL, LI'fLE
fROCK/, AR, ON BEHALF OF THE NATIONAL ASS0CiA*'iZ)N OF
CHILDREN'S .OSPIXALS AND RELATED INSTITUTIONS
Dr. O'DoNNiEi.. First of all, I would like to say thank you, Sen-

ator Pryor. Yor" support of children in our State, and children in
fbis Nation certainly goes without question, and I appreciate your
kind remarks.
Mr. Chairman, I am Randall O'Donnell, chief executive officer of

Arkhesas Children's Hospital in Little Rock, and I am a trustee of
th National Association of Children's Hospitals and Related Insti-
tulions.. Thank you for the opportunity to testify.

MIy testimony is guided by the children's hospitals' extensive ex-
perience in caring for children who depend upon Medicaid for ac-
cess to health care.

On average in 1990, an acute care children's hospital devoted
nearly 40 percent of its care to children with Medicaid assistance.
-owvever, Medicaid reimbursed the hospital an average of only 72

cents for every dollar of cost it incurredto care for a patient. I am
not speaking about a percent of billed charges, I am speaking about
72 percent of the cost of care.

In 1990, Arkansas Children's Hospital devoted 50 percent of its
care to children assisted by Medicaid. We received less than 85
cents for eveit dollar of cost incurred to care for these children.
Clearly, that discrepancy in reimbursement for service is not sus-
tainable in the long run.

In addition to these inpatients, we are caring for a greater and
instantly increasing number of children through our outpatient

clinics. However, Medicaid reimbursement for outpatient care pro-
rides an even lower percentage of cost recovery.
The Medicaid patients of children's hospitals are at the center of

the debate concerning HCFA's plans to restrict the ability of States
to finance Medicaid.

This debate may be over technical and legal issues, but the im-
pact of its conclusion will be felt first in the lives of the children
d pregnant women who make up two-thirds of all Medicaid bene-

ficiaries in this country. It also will be felt by the hospitals such
as ours on whose care these children's lives depend because vir-
tually all children's hospitals serve a disproportionate share of
Medicaid patients.

Our hospitals are especially vulnerable to changes in Medicaid
pay'Iment policy, and over 80" percent of NACHRI s member hos-
pitals are located in States whose Medicaid programs are sus-
tained, in part, by the use of Medicaid donations, taxes, or inter-
go vernmental transfers.

For example, last summer, the State of' Arkansas implemented a
tax on the State's share of Medicaid revenues received by all health
care providers.

With these tax revenues and the Federal matching funds they
generate, the State of Arkansas is able, at a time of enormous eco-
noinic difficulty, to fulfill your Medicaid expansions for children.

With these fuids, we also are able to have a medically needy pro-
gram, which helps the working poor who have catastrophic medical
bills.
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Arkansas' tax was developed with the broad support of the pro-
vider community and child advocates, Republican and Democratic
members of our legislature, and our Governor. The State also
worked in close consultation with HCFA regional staff to ensure
that our tax would comply with the law, since HCFA was drafting
its regulation. HCFA took more than a year to write its regulation
which completely changed the rules of the game by reinterpreting
1990 Federal law.

Then the agency withdrew its regulation before all public com-
ments had been submitted and issued a revised version only two-
and-a-half weeks ago. This revised rule still is open to differing in-
terpretations, despite the fact that it will take effect automatically
on January 1.

The rules implementation will force many States to abandon
their current Medicaid financing, or restructure it completely. The
rule will leave other States, such as our own, without written de-
termination of what policy changes, if any, the State will llmve to
make.

In recent weeks, the staff' of' NGA and the administration lwv'
worked hard to reach a compromise, sorting through many tech-
nical issues. However, the scope of their compromise effort goes
well beyond the regulation to include major changes in dis-
proportionate share payment policy.

This involves policy matters that go to the very heart of" the abil-
ity of children's hospitals to care for growing numbers of' indigent
patients. The issues involved and the tentative agreement are very
complicated. They were developed without the participation of the
affected community, either provider or consumer. Tihey were
reached under tremendous pressures of time and budget.

It is virtually impossible to assess accurately the impact of' such
a compromise agreement, especially when we have only a few days
to do so, and no statutory language to review.

Mr. Chairman, the children's hospitals are enormously grateful
for the leadership of this committee in improving Medicaid assist-
ance for children.

We also support strongly the legislation of Senator Mitch McCon-
nell to impose a year's moratorium on the issuance of the regula-
tion. We understand that there are significant technical issues at
play involving the requirements of the Budget Enforcement Act,
which make enactment of moratorium legislation a difficult task.

It does not matter how the rules implementation is delayed, but
it is essential that Congress, before it recesses, take action, bot.h to
prevent the HCFA rule from taking effect on January I, and to en-
sure that Congress will have the opportunity to pursue the no,'ma,1!
legislative process needed to develop a responsible compromise. on
this sensitive issue.

It is in no one's interest to see action on this issue delayed again
and again without promise of conclusion, but certainly it iS not in
the interest of the 12 million children nationwide, an the 163,000
children in Arkansas who now depend on Medicaid to have Con-
gress permit HCFA to implement its rule, or to have Congress
enact in haste major policy changes so fundamentrl to ci.r:,.
needs, and the sustainability of children's hospii.a,;' , 1'y,, tA)
them.



Thank you for the opportunity to appear before you today. I
would be pleased to answer any questions that members of the
committee may have.

Senator BREAUX. Well, thank you very much.
[The prepared statement of Dr. O'Donnell appears in the appen-

dix.]
Senator BREAUX. Next, Ms. Rosenbaum.

STATEMENT OF SARA ROSENBAUM, DIRECTOR1 HEALTH
DIVISION, CHILDREN'S DEFENSE FUND, WASHINGTON, DC

sis. ROSENBAUM. Thank you, Mr. Chairman. Thank you for giv-
ing us the opportunity to testify today. I have been representing
Medicaid beneficiaries now for about 17 years, and I have to say
that in that time, I have never seen anything as astonishing as
these rules.

And it is also hard to remember a time of legislative debate over
an issue that was so profound to the future of this program as the
current debate, and it is equally astonishing to me that even a re-
mote attempt is being made to compress the debate into a matter
of a few days, or a couple of weekFi.

We urge ir, the strongest terms that a short moratorium be
granted, and that whatever compromise is tentatively developed by
the Governors and by HCFA come back to both the House and Sen-
ate for full legislative hearings, and full opportunity for normal
input on such a fundamental change in the program.

We, probably more than anybody else, want to see a permanent
solution to the issue of how States can generate the non-Federal
share of the Medicaid program.

As long as Medicaid is not federally financed, as long as States
are under tremendous pressure to meet the very, very high health
care costs of people who are Medicaid beneficiaries, the issue of
how they raise their funds will be, first and foremost, along with
the standards that apply to the program.

But right now, this program is so big, and any actions that are
taken to change the way it is administered are of such enormous
portent that tremendous care has to be put into the changes that
are made.

We have right now 12 million children in this country on Medic-
aid, and growing, because childhood poverty is so great, and be-
cause the number of children with private insurance is dropping.

There are over 1 million pregnancies a year covered through the
Medicaid program. In many States, it is approaching half of all
births. And, at a minimum, it is coming in now at about a third
of all births-not all poor births, all births. It is the major financial
program for all maternal and child health services. There is simply
nothing that rivals it,

The rules themselves are simply untenable. On inter-govern-
mental transfers, they change over a quarter of a century of normal
governmental operations with respect to the Medicaid program,
and the tax provlisions obviously fail to carry out the agreement
that was reached last year.

We are certainly encouraged by the negotiations that began sev-
eral weeks ago, but the Governors have taken on what we think



is simply an impossible task, which is attempting to negotiate a
reasonable solution in such a short period of time.

Most appalling to us in the negotiation at this point is any upper
limit on the amount of lawful taxes that a State can use to run its
Medicaid program.

The negotiations, as we understand it, address taxes in two
ways. First, they specify what a lawful tax is. That has never been
done before under the program, but certainly it is something that
may be warranted given the very isolated examples of questionable
tax policy that States have pursued.

But then to turn around and tell a State once a lawful tax has
been put into place, that it can generate only a certain proportion
of its non-Federal share from that tax is simply astonishing to us.

W hy should the Federal Government tell a State how much of a
lawfu Itax it can use to run its program? Why should it tell coun-
ties how much of a lawful tax they can use to run their program?

We consider the ceiling simply a back door attempt to impose the
same cap on the Medicaid program that was objected by Congress
in 1981.

And we do not think in a matter of days such an astounding
agreement should be put into place. The disproportionate share
upper payment limit is a similarly serious tax.

It will end up penalizing the very few hospitals and institutions
still available to poor children and pregnant women. These liws-
itals account for an enormously disproportionate share of all the
irths and care for children that areprovided.
Unfortunately, not all States and communities have very fine

children's hospitals. On the issue of taxes, I think it is important
to find out that this administration routinely sends Congress a lit-
any of user taxes and special fees to run the various programs that
the very same users benefit from.

And the best example I could think of sitting in the audience was
the HCFA proposed survey and certification tax, which comes tp
here every year in which nursing homes that are to benefit from
the Medicare and Medicaid programs are asked to pay for the cost
of the survey and certification that will make them eligible ftbr bil-
lions of dollars in payments.

We see absolutely nothing wrong with a tax that is declared t y
HCFA to be lawful. What we do think is wrong is to then turi
around and tell States they cannot use that revenue.

Senator BREAUX. Thank you, Ms. Rosenbauim.
[The prepared statement of Ms. Rosenbaum appears in the ap-

pendix.I
Senator BREAUX. Ms. Shaw.

STATEMENT OF LUCY YATES SHAW, R.N., M.B.A., PRESIDENT
AND CHIEF EXECUTIVE OFFICER, THE REGIONAL MEDICAL
CENTER AT MEMPHIS, MEMPHIS, TN, ON BEHALF OF THE
NATIONAL ASSOCIATION OF PUBLIC HOSPITALS, ACCOM-,.
PANIED BY LARRY GAGE, PRESIDENT, NATIONAL ASSOCIA.
TION OF PUBLIC HOSPITALS
Ms. SHAw. Yes. Good morning.
Mr. Breaux, before I start, you asked a question regardiing ths,:e

proposed changes on the State of Louisiana. And we have here with
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us a table that we believe HCFA prepared for those negotiations
that shows that Louisiana would lose over $150 million in dis-
proportionate share payments if the 11 percent cap that they are
discussing is imposed. So, you might be interested to have this, sir.

Now, I am pleased to be here with you this morning to have the
opportunity to describe for you the potentially devastating impact
on the Med, the regional medical center.at Memphis, and other
similar hospitals of HCFA's October 31 Medicaid financing regula-
tions.

I am accompanied this morning by Mr. Larry Gage, to my right,
who is President of NAPH, the National Association of Public Hos-

itals. Mr. Gage does not have a separately prepared statement,
but he is available to answer any questions.

In summaiy, Mr. Chairman, the new HCFA rules will eliminate
Federal matching payments for provider donations, greatly restrict
Federal matching for services funded, in part, through provider-
specific taxes, and to possibly even reduce or eliminate the ability
of' local governmental entities to participate in funding the Medic-
aid program.

In Tennessee and many other States, because of the increased
demand for service by indigent patients and the weakness of the
economy, these sources of funding have become an essential part
of the Medicaid program.

I have submitted my prepared statement for the record, and will
summarize its key points.

The Med operates a 460-bed major teaching hospital, with 22,000
admissions and over 200,000 out-patient and emergency room vis-
its per year. Fortunately, 18 percent of our patients are private, 13
percent have Medicare, and 30 percent are Medicaid-eligible.

tJnfortunately, over 40 percent of the patients we serve are unin-
sured. We deliver 8,000 babies a year, which is half of all the ba-
bies born in Shelby County. Close to a quarter of those babies are
born to young females between the ages of 12 to 20, in an county
with an infant mortality rate of 14.1 percent, and a State with a
10.7 percent infant mortality rate.

Most of these moms and babies-the ones who live-are covered
under our State's aggressive presumptive Medicaid program,
AFDC, or other federally-mandated enhancements.

We provide safety net services at the Med which cannot be found
elsewhere within a 150 mile radius. These include an 80-bed
neonatal ICU unit, which is the largest in the Nation; a high-risk
OB service; a burn center, the only Level I Trauma Center in the
region, and the only comprehensive outpatient AIDS clinic.

The new HCFA rules that we are here to talk about today will
gravely jeopardize the lives and well-being of these moms, babies,
and others.

Tennessee's provider tax program has allowed us to attempt to
fill the ever-widening gap between available resources and the con-
tinued burdens of recession, lost jobs and incomes, inflation, and a
sicker, dispirited mass of humanity.

The option for matching funds allow for Tennessee Hospital In-
dustry to come together tus past year to raise dollars to preempt
an economic disaster in Tennessee which would have drastically
cut services, benefits, and eligibility by nearly 50 percent.



Clearly, Medicaid has, for a wide variety of reasons, cost us more
than is seemly, but there was no other resource. And we used the
law as it was intended to be used.

Frankly, we want a long-range equitable solution to the financ-
ing of low-income care just as much as you do, just as much as Ad-
ministrator Wilensky.

If local funding options are no longer available in Tennessee, it
will mean disaster for our Medicaid recipients and our safety net
hospitals. Tennessee stands to lose $550 million in Federal and
non-Federal Medicaid funding.

At the Med, this will translate into $21 million in the first 6
months of 1992. This can easily translate further in 38,700 patient
days, a quarter of our total payroll and benefits, 10,800 days in our
burn center, and 32,000 days in our neonatal intensive care unit,
and 132,000 outpatient visits.

This is only at The Met, and does not account for the other rural
and urban disproportionate share hospitals across the State. This,
in a State which in 1986 has generated dramatic improvements in
our ability to take care of all, regardless of their ability to pay.

The annual 14-day limit on inpatient hospital utilization was in-
creased to 20 days in 1987, then made unlimited in 1989. Eligi-
bility expansion for pregnant women, infants, and children were
made exceeding Congress' mandates. Now pregnant women and in-
fants are covered up to 185 percent of the Federal poverty level.

This is si giiificant when we talk about a program that we do not
begin to ask, where did the money go? The money went for real
lives, real patient care. In the State of Tennessee, we reduced from
1987 to 1989 the infant mortality rate from 11.7 to 10.8.

I would further add, NAPH strongly urges you to take immediate
action to prevent HCFA from implementing these new rules by
adopting an extension of the current moratorium, as set forth by
H.R. 3595, and S. 1886.

Respectfully acknowledging the comments by the Senator from
Iowa, provider tax and voluntary donation programs are not scams.
In most States, the use of local funding sources has resulted in the
often federally-mandated expansion and continuation of Medicaid
eligibility and services.

More important, it has allowed an attempt, albeit inadequate, to
improve access and institute quality efficient services for other un-
insured indigent patients; those faceless voices, people who may
not vote, who do not watch C-SPAN, but still depend on us and on
you.

I would like also to reference something to the NGA proposals.
I think, Senator Durenberger, you have been pretty supportive in
terms of our own impression regarding that.

The discussions, compromise, or whatever it is, NAPH feels that
unacceptable is any agreement which would be one which imposes
arbitrary limits on States' use of provider taxes; one which inappro-
priately caps disproportionate share payments; and one which does
not adequately address the availability of Federal matching pay-
ments for inter-governmental transfers.

We, too, feel that we are setting a bad precedent if all of those
people affected are not at the table. We cannot set a precedent that



allows behind-the-door negotiations that do not have providers, re-
cipients, or State Medicaid directors involved.

Now, finally, significantly, I must point out that the proposed
regulations are clearly illegal. They violate the OBRA-90 agree-
ment on provider taxes. They also violate Section 1900(a)(2) of the
Medicaid Statute.

In fact, it was a Senate Amendment to the 1965 statute which
was adopted by conferees in 1965 in lieu of a House requirement
for 100 percent of State funding.

In light of our belief that these new rules are illegal, a group of
NAPH member hospitals, led by Atlanta's Grady Memorial, asked
the Federal courts last Thursday to declare these regulations ille-
gal.

While we are hopeful that the courts will overturn these illegal
regulations, we would prefer that Congress would give itself ample
time to deliberately and carefully consider these highly complex is-
sues.

We are not, in the words of Administrator Wilensky, daring you
to take away the match. Actually, we are daring you to take the
time to offer us the leadership position in structuring an equitable
and meaningful global alternative for financing indigent care in
this country. Thank you very much.

[The prepared statement of Ms. Shaw appears in the appendix.]
Senator BREAUX. Thank you, Ms. Shaw. And thank all the mem-

bers of the panel for your presentations. From my perspective, I
mean, there is no question about the importance of Medicaid.

And I-think almost everyone on the panel talked about how your
individual facilities, and your States, and institutions you rep-
resent are affected, and the people that are served by Medicaid.

My perspective, from what I am seeing, is that we are talking
about a more narrow concern right now, and that is we have a pro-
grain that is a federally matching program, and that there is a per-
ception by some in government that some States are using a taxing
situation, or voluntary contributions to merely end up with what,
in effect, is 100 percent contribution.

We are not arguing about the merits of Medicaid and the people
that it serves. I mean, there is no question that we need more, we
need expanded, we need better facilities; that is all a given.

But from this Senator's perspective, we have a program that is
a Federal matching share program, and it seems, as some have in-
dicated in the examples given, that there are some States who are,
in fact, raising the matching share from a particular provider
through their tax situations, and giving it right back to them in the
same ratio that they provided the tax; in effect, creating a 100 per-
cent Federal program.

Now, that may be a good idea, but right now, that is not the law.
Anybody comment on that observation?

Mr. DIXON. Well, Senator, the HCFA regulations that are before
us at this point are minimally overreaching, and most concerningly,
so ambiguous that I believe you have heard much about the poten-
tial of State or provider abuse.

I believe the current HCFA regulations invite OMB abuse in
times of severe budget pressure at the Federal level. Those regula-



tions, if allowed to become law, in my opinion, could destroy the
Medicaid program in many of our States.

Senator BREAUX. California has a voluntary contribution.
Mr. DIXON. We have a voluntary contribution program.
Senator BREAUX. What kind of an arrangement do you have with

those who make the contribution to get that voluntary contribution
covered by their reimbursement?

Mr. DIXON. We do not have a so-called hold harmless agreement,
and, indeed, are not contemplating continuing our voluntary con-
tribution program beyond January 1, and have ado pted an inter-
governmental transfer program that we are currently looking for-
ward to HCFA approval of, Senator.

Senator BREAUX. What does that allow?
Mr. DIXON. I beg your pardon?
Senator BREAUX. What does that allow?
Mr. DIXON. That provides for county governments to provide

county general fund money to the State as an inter-governmental
transfer, which we believe is entirely consistent with current Fed-
eral law, and, indeed, believe it is consistent even with the new
HCFA regulations.

But herein comes our problem: the new HCFA regulations are so
ambiguous, I suggest to you that five well-meaning people could
read those regulations and come up with six different interpreta-
tions.

Senator BREAUX. But I take it the thrust of Dr. Wilensky's pro-
posal is not to affect inter-governmental transfers. I do not see any-
thing in the proposals that affect inter-governmental transfers in
order to make the match.

Mr. DIXON. Senator, we hope that that is correct. Our concern is
that the regulations are so ambiguous, we cannot be confident of
that.

Senator BREAUX. So, the concern that I think some have-and
the fact that I think all of us with some responsibility for getting
a handle on the Federal budget, which is outrageously out of bal-
ance-is the question that if we have a Federal program that pays
for a program that requires participation by the State, but allow
the States to, in effect, enact a tax which the local provider gets
back, we end up having the States basically able to set the stand-
ards -and the Federal Government pay for the cost without any con-
trol, or any real contribution from the local communities.

Dr. O'DONNELL. Senator, may I just speak to that briefly? In the
case of our own local situation in Arkansas, the health care provid-
ers-which includes not just hospitals, but all health care provid-
ers; physicians, pharmacies, and the like-are at risk for the tax
dollars that they put up.

If the State of Arkansas comes up with a budget shortfall, as
they are facing right now, the amount of payment to providers is
at risk. And so, there is no guarantee that those funds will, in fact,
be returned.

Senator BREAUX. Suppose the State of Arkansas does not have
a short fall. What are the providers guaranteed?

Dr. O'DONNELL. The providers are not guaranteed anything.
What happened was that the providers had been seeking for a
number of years a reasonable cost reimbursement rate from the



State Medicaid agency. And after the passage of the tax through
our State Legislature, the Medicaid program did, indeed, improve
the payment rates to the providers.

Senator BREAUX. Have any other providers in Arkansas not re-
ceived back at least as much they have contributed in the provider
tax?

Dr. O'DoNNEwL. To this date, I do not believe that would be the
case, no.

Senator BREAtX. Ms. Rosenbaum.
Ms. ROSENBAUM. I think there are two issues on the table. One

is what is the structure of the tax, and the other is how much of
that tax can be used. I think it is absolutely fair for the Federal
Government to expect a broad fare tax. I think it is good policy for
the government to promote a broad fair tax, and I think it has the
right, as the Federal side of the Medicaid program, to define what
a broad fair tax is.

And I think it is also fair for the government to make sure that
the tax gets paid. I do not think that phantom taxes are an appro-
priate arrangement.

But there are two aspects of both the rules and the agreement
that are very problematic, both for taxing and for inter-govern-
mental transfers.

It is true that the agreement corrects the problem in the Septem-
ber 12th rule insofar as the September 12th rule declared unlawful
inter-governmental transfers.

But where the agreement breaks down is that the localities mak-
ing the transfer-the County of Los Angeles, a hospital district in
Texas-cannot generate the revenues that it needs to make the
transfer, essentially, from a provider-specific tax, if it happens to
be a State that uses a provider-specific tax because of the 22 per-
cent cap.

Now, that is not to suggest that in most States taxes amounting
to more than 22 percent of non-Federal expenditures are in place,
but to the extent that a set of State and local governments sit down
and fairly apportion broad class-wide taxes to be levied at di~erent
levels of government and all to go back up to the State to ttn the
program, I do not see why that is not an appropriate State finan-
cial decision. And to that extent, the transfer rules are not a~correc-
tion. We still have this problem.

Senator BREAUX. Do you interpret the situation you just "itlined
as being prohibited by the proposed regulations?

Ms. ROSENBAUM. The proposed regulation unquestionably pro-
hibits the use of either voluntary or mandatom, inter-governmental
transfers. Dr. Wilensky has, I think, agreed that the interim final
rule was drafted to go far beyond just tax scams and donation
scams.

And, in fact, if you look at the preamble to the September 12th
rule, it is pretty clear that it was not an inadvertent mistake.
There were questions and there were comments filed by us, as well
as other people, about whether or not inter-governmental transfers
were to be reached when the rules first appeared in 1990, and the
answer was, absolutely, we intend to reach them.

Now, they have backed off from that position. But the further
question is, what is the source of the revenue for the transfer?
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HCFA can still stop a transfer to the extent that the transfer uses
revenues that are subject to a cap, and that is the problem.

It is specious in some ways to suggest that the revenues can all
come from county property taxes at this point. There are many
States and localities that simply do not have a county property tax
base, or have limits.

The only source of funding elastic enough to run the Medicaid
program now is all the health funding that runs through the sys-
tem that States cannot get at because of ERISA. They have to take
the providers at the point of service, otherwise they cannot get at
the revenues.

Senator BREAUX. Senator Durenberger.
Senator DURENBERGER. Mr. Chairman, thank you for sticking

around until 6 after 1:00. I stayed around to thank the members
of the panel for not only being here today, but I guess we have
worked with all of you over time to try to expand Medicaid so it
will do a better job. It is not your fault that we did not authorize
the taxes to pay for it, and that sort of thing. So, I appreciate the
fact that you are all here speaking to the interests that are elected
or appointed in one way or another to represent.

Lest there be any mistake about my view on the subject, I have
always believed in Federalizing access for low-income persons, and
I think this system, as we have described it today in three-and-a-
half hours is ridiculous, and you know that. I do not have to lecture
the remaining people in the room on that subject.

I really do believe the poor in America ought to buy their wa
into the health care system the same way the rest of us do, w
a membership in a health plan.

To the extent that they cannot pay for that, and, by definition
they cannot, the social insurance system in this system ought to
help them do it. Some combination of tax subsidies and social in-
surance. It ought to be left to State and local government to wres-
tle with the financing part of the problem.

Having said that, I also believe that the public healthpart of this
problem, and the immunizations, the pre-natal care, andall of that
sort of thing, ought not be left to the health plan or the insurance
system.

I mean, if we can find a way to put public education in every
neighborhood and ever community in America, we ought to be
able to find a way to do that in Los Angeles, and Memphis, and
Minneapolis, and St. Paul.

The Labor and Human Resources Committee is continuing the
process of developing more categorical participation in delivering
immunization and health promotion and disease prevention pro-
grams, telling the State and local government exactly what we
want, how you ought to do it, and not sending any money along to
do it.

If I had my druthers, I would take over the responsibility for fi-
nancing access for the poor to hospitals and doctors for their medi-
cal care, and I would hope that the State and local government
would pick up the responsibility for the public health of people.

We would not back out of the system, but we would draw, as
Laughton Childs has told us in one of these committees a few
months ago, if we drew a bottom line under all the money we are



currently spending and sent checks to people at the local govern-
ment level who are responsible for trying to deliver these services
without telling them exactly how to do it, but setting some national
standards for health, working on the lifestyle issues, some of these
sort of things, that that might be a more appropriate role.

Now, having said all that, let me also say that I still have a hold
on the House moratorium bill. I am prepared to stay here at least
until November 30th with that hold.

But I have also been persuaded by listening to all of the testi-
mony today--and particularly I read all your statements before you
got a chance to deliver your abbreviated versions--I believe this is
a more complicated problem than the HCFA regulation or the nego-
tiations that have taken place since then would lead anybody to be-
lieve.

I do believe that in the end, much of this needs a legislative solu-
tion. We are talking about big-time issues here, and we are talking
about real people.

What I hope is if there are some of these issues, I am sensitive
to Iowa and Rhode Island, and some of these places, who have not
acted yet, but are under the same pressure as everybody else. Are
we going to go into the $4 for one scheme? The pressure is there
to do something next year. I am really very sensitive to that fact.

I would hope in the negotiating process, whatever that may be,
first, that more people get involved than just the Governors, H CFA
and OMB.

Secondly, we try to figure out if there are not some things we can
all agree on fairly quickly. If it needs a legislative solution, perhaps
we can find a way by next Tuesday to get the legislative solution.
Then we will define what is left and set ourselves some parameters
for dealing with those solutions.

I leave you with only one other comment, particularly for the last
two witnesses. I remain deeply troubled by provider taxes. By the
notion that just because it is easy to add the cost of the poor to
the care for the rich, now we are just going to add another dimen-
sion to that with taxes. It really flies in the face of dealing with
the way in which health care is delivered most efficiently, if I dare
use that word.

And I know, now it's the AFL-CIO, sooner or later it will be
somebody else saying, no to sick taxes, that sort of thing. I hope
that does not continue to be an absolute barrier to any of your as-
sociations in trying to help us figure out an answer to this problem.

With that, Mr. Chairman, I conclude my comments, andexpress
my appreciations to all of these people for the very difficult work
they undertake.

Senator BREAUX. Well, there may be additional questions that we
would like to submit to the panel. I think they have made a very
real contribution, and we thank you for it. With that, this panel
will be excused, and the committee will stand in recess

[Whereupon, the hearing was adjourned at 1:12 p.m.]



APPENDIX

ADDITIONAL MATERIAL SUBMITTED

PREPARED STATEMENT OF SENATOR JonN BREAUX

Mr. Chairman, thank you for holding this hearing and for the chance to examine
the affect of HCFA's most recent set of proposals on state Medicaid programs. As
the costs of Medicaid continue to soar and as the program takes up a larger and
larger proportion of state budgets, the question of where the states' and the federal
government's share of Medicaid funds will come from becomes more pressing

Louisiana has a temporary voluntary donations progam in place, whch will, of
course, end when the OBRA '90 moratorium expires. The state does not have a pro-
vider tax program. My state's earlier concerns about intergovernmental transfers
seem to have been taken care of with HCFA's clarification of the interim final rule
as issued on October 29, 1991.

Ultimately, Congress and the Administration are going to have to settle this issue
of what kind of taxes are acceptable at the state level for paying for the state share
of Medicaid. As Dr. Wilensky will no doubt tell us today, if we don't decide on a
policy the problem will only get worse and the costs associated with implementing
a rational policy will grow.

Congress has twice imposed a moratorium on HCFA rulemakings and we are here
today discussing a third. I hope that today's hearing will shed some light on what
kind of policy ultimately needs to be established. I do not have the solution. I hope,
however, that the system can retain some flexibility for states, which are faced with
severe fiscal pressures and mandates from Congress to increase coverage under the
Medicaid program.

I am very concerned about proposals that would affect the states' ability to define
and set payments for disproportionate share hospitals. We have a unique system of
state-run Charity hospitals in my state of Louisiana, which depend heavily on the
disproportionate share adjustment. HCFA has drafted legislation and regulations
that would limit the state's ability to pay for indigent care in these facilities.

What's more, OMB, HCFA and the National Governors' Association have brought
disproportionate share into their negotiations on provider taxes. HCFA's rationale
for doing so seems to be that a number of states use disproportionate share as a
way of rewarding hospitals for their participation in provider tax and voluntary do-
nation programs. This is not what is done in Louisiana. The nine Charity Hospitals
in the state receive $278 million of the $350 million paid out by the state under
disproportionate share. A huge amount of indigent care is accounted for in this fash-
ion.

About 1 million people in LA have no health insurance and at some point in their
lives might have to fall back on the free care that they can receive in the state
Charity hospitals. I would not want to see this endangered by a regulatory move
that is contradictory to the intent of the disproportionate share program.

Now that I have made my concerns on this point known, Mr. Chairman, I yield.
Thank you for the opportunity to speak.

PREPARED STATEMENT BY SENATOR JOHN H. CHAFEE

I would like to commend the chairman for convening today's hearing on voluntary
contributions and provider specific taxes. This is a very complicated and sensitive
issue which we as Finance Committee members have dealt with for a number of
years.

(59)



I am very sympathetic to the plight of states struggling to finance their stateMedicaid programs during these difficult budgetary times. New England states have

been particularly hard hit. The federal government should give states flexibility in
raising revenues for state programs. I am concerned, however about certain pro-
grams that states have implemented in recent years that clearly are inappropriate
and have resulted in increasing the federal share of Medicaid funding to states. Of
particular concern are those states that accept money from providers assuring the
providers that they will be made whole through reimbursement or other means.

We must keep in mind however, that this is more than just a matter of the States
trying to cheat the federal government out of billions of dollars in federal matching
funds under the Medicaid program. This year states are expected to spend forty bl-
lion on Medicaid, and within the next five years, that figure will double. It is imper-
ative that we reach an agreement on this issue without a serious disruption in Med-
icaid services. And make no mistake, the regulations, as issued will do just that.
Families will lose services.

Last July, the Subcommittee on Health Care for Families and the Uninsured held
a hearing on this issue, and I urged the National Governor's Association and the
Administration to sit down aid negotiate guidelines that would be mutually accept-
able I was glad to hear that they have been working together.

Last year in budget conference we worked out an agreement with the Administra-
tion. Ir. Wilensky was there, as was my colleague from Florida, Senator Graham,
and members of this-, Committee Senators Pryor and Rockefeller. We agreed that
voluntary contributions would no longer be allowable after December 31 of this year.
In addition, we made it clear, if anything is clear at 2 a.m., that we would allow
the use--of provider taxes with some limitations.

However, even knowing that voluntary contributions were prohibited after Decem-
ber 31, some states enacted voluntary contribution programs this year. Now either
they were trying to jump on the gravy train and get all the federal dollars they
could before it expired, in which case, I wonder if Rhode Island was asleep, or alter-
natively, States believe that Congress did not intend to let the regulations be imple-
mented. I can understand how they would think that. We've been issuing morato-
riums on these regulations since 1988.

I have serious concerns about implementing a moratorium on the Administration's
regulations through September of next year. We have postponed resolution of this
issue for too many years. It must be resolved now. I fear that another delay will
send inappropriate signals to the states. Much progress has been made in this area
over the past few weeks in negotiations between the States and the Administration.
I am hopeful that this issue can be resolved in the near future.

I would strongly urge both sides to continue their discussions and reach a mutu-
ally acceptable solution to this very serious problem. I welcome the witnesses to to-
day's hearing and look forward to their testimony.

PREPARED STATEMENT OF ROBERT "CHUCK" ClhkMBERS

Mr. Chairman and members of the Senate Finance Committee: My name is Rob-
ert "Chuck" Chambers and I am Speaker of the West Virginia House of Delegates.
I have had the pleasure of serving in the West Virginia House of Delegates since
1978 and was first elected Speaker in 1986.

I am a member of the Executive Committee of the National Conference of State
Legislatures, and appear today to comment on the Administration's efforts to curtail
state's use of provider-specific taxes and voluntary donation programs. As you know
NCSL represents the legislators of the nation's 50 states, its commonwealths, ad
territories. My testimony is based on policies adopted by NCSL's State-Federal As-
sembly, the policymaking body that guides our adVocacy activities with Congress,
the courts, ad federal administrative agencies. NCSL policies reflect our dedication
to preserving a strong federal system of government, maintaining effective intergov-
ernmental programs, protecting our nation's most vulnerable populations, ad devel-
oping creative ad constructive domestic initiatives.

I speak for my colleagues across this country when I say it is hard to believe that
we are less thm 45 days from the January 1, 1992 effective date of the U.S. Depait-
inent of Health and Human Services regulations that will wreck havoc on Medicaid
programs across the country and we have no commitment from the U.S. Congress
to address this issue before it adjourns next week.

This is a critical issue. In many ways this issue is as important as additional fi-
nancial assistance to the unemployed. After all, when the unemployed lose their
health care benefits, many of them will ultimately depend on the Medicaid program
for access to care.



State legislators are both frustrated and troubled about the lack of progress that
has been made on this issue. We are frustrated because we cannot plan. We must
assume the worst in developing our budgets for the upcoming fiscal year. We must
assume that these funds will not be available and that we will have to initiate re-
ductions in services or tax increases to fill the gaps. We find it particularly troubling
that bureaucrats within the Health Care Financing Administration (HCA) and the
Office of Management and Budget (OMB), non-elected staff people, can redefine
Congressional intent through the regulatory process, effectively putting us in this
situation and getting away with it.

We need a legislative fix to this problem. We need your active involvement in this
process. However, I believe it is impossible to craft a reasonable compromise prior
to your adjournment before Thanksgiving. Given the time constraints and the com-
plexity of the issues, we believe the most prudent course is a moratorium. The mor-
atorium should be tied to a commitment to bring the principals of the affected enti-
ties together to develop a fair and equitable compromise that everyone can live with.

The current negotiations between the National Governors' Association and the Ad-
ministration are laudable, but too limited in scope. Executive branch representatives
can meet and propose recommendations, but you and I luow that it is the leisla-
tive branch that disposes of thc. recommendations. In addition to the Administra-
tion representatives and governors, future negotiations should include state and fed-
eral legislators, county ofi cials, hospital and other provider representatives and ad-
vocates for the poor. All of these perspectives are important and will help create a
compromise that takes every group's concerns into account.

I know that some of you on this committee are opposed to a lengthy moratorium.
We could support a shorter moratorium if it were tied directly to a commitment to
convene a summit of the affected groups to develop a compromise legislative pack-
age for consideration by Congress early next year. The critical thing for aH the
states is to get past this Januaryl, 1992 drop dead date and to work out something
more reasonable that protects Medicaid beneficiaries from abrupt program reduc-
tions and the elimination of some services.

If a short term moratorium were to be adopted, with the understanding that a
compromise delineating specific guidelines for provider-tax programs would be de-
veloped, it is imperative that reasonable transition provisions and effective dates
that are sensitive to state legislative fiscal years and session dates be adopted as
part of the overall compromise. One of the major shortcomings of the NGA/Adininis-
tration proposal is its lack of consideration for biennial states. I would also note that
West Virginia is also not covered uider the grandfather clause because we passed
legislation after September 30, 1991.

'We firmly believe that capping the amount of state funds that can be derived from
W~ provider-specific taxes and capping Disproportion Share Hospital payments is not

I required to address either Admnistration or Congression al concerns regardingr state's use of provider-specific taxes. NCSL has a longstanding policy opposmg the
capping of entitlement programs. We are very interested in exploring other options

4 with all interested parties.
We also believe that HCFA should steer clear of telling states how to tax and who

,J to tax. While we agree that states should not be permitted to guarantee specific pay-
ments to specific institutions participating in the provider tax, we oppose additional"linkage" provisions that result in the micromanagement of state government by the
U.S. Department of Health and Human Services.

Finally, we believe that future negotiations should be limited to the issues ad-
dressed in the Omnibus Budget Reconciliation Act of 1990. This would preclude dis-
cussions of intergovernmental transfers and non-institutional providers. We also be-
lieve that changes to the Medicaid disproportionate share program be addressed
separately.

On behalf of the membership of the National Conference of State Legislatures, I
urge you to take itmnediate' action on S. 1886, the Senate companion bill to H.R.
36596 the Medicaid Moratorium Amendments of 1991. We look forward to working
closely with you in the coming months to resolve this issue.

I tank you for your kind consideration of our interest and concerns.

PREPARED STATEMENT O RiChIARD DIXON

Good morning Mr. Chairmm and members of the Senate Finance Committee. I
am Richard I)ixon, chief administrative officer for Los Angeles County. On behalf
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of the National Association of Counties (NACO),' I want to thank you for this oppor-
tunity to testify.

NACo supports S. 1886. A moratorium on the Health Care Financing Adminlstra-
tion's (HCFA) interim final regulations is the only reasonable approach to providing
adequate time to forge a satisfactory solution to this complex and difficult problem.
I urge your assistance in passing whatever legislation is necessary to achieve this
end.

The representatives of the National Governors' Association (NGA) have made a
well-intentioned, good faith effort to negotiate a compromise package with the Office
of Management and Budget and HCFA. But, after review, the resulting proposal
falls far short of meeting the critical needs of California and numerous other States,
counties and their disproportionate share hospitals. It has become obvious in the
last few days that the complexity of the issue precludes a timely compromise. No
one should be lulled into a false sense that an acceptable compromise can be
achieved soon. I will provide you with a summary of Los Angeles' concerns over the
latest proposal.

Because this session of Congress nears an end, passage of S. 1886, and its House
counterpart, H.R. 3595, is critical to allow Congress, the administration, States, and
counties adequate time to carefully assess the impact of the regulations and con-
sider preferable alternatives. Additionally, any alternative must permanently pro-
hibit HCFA from issuing regulations affecting intergovernmental transfers. Funding
must be preserved for safety net hospitals, such as those run by Los Angeles Coun-
ty, and many others to address the growing problem of inadequate access to care
for the medically indigent.

The bill must be passed because, despite the October 31, 1991 "clarifying" regula-
tions, the interim rules continue to be ambiguous. Moreover, they appear to violate
existing law and OBRA 1990. This violation of congressional intent is most evident
with respect to provider taxes and intergovernmental transfers. If implemented on
January 1, 1992, the regulations will create chaos for State and county budgets and
their programs serving the indigent.

Why ate the nation's counties concerned about this issue?
County participation in Medicaid has been a long-standing practice since the en-

actment of Medicaid. Attached to the testimony is a chart outlining our direct in-
volvement in appropriating matches. Many counties also transfer or certify funds
through their public hospitals, long term care facilities mid health departments.
Participation through county matching dollars and intergovernmental transfers has
never been questioned. In fact, the statute specifically allows up to 60 percent of
the non-federal match to be from local entities.

In addition to providing care and/or funding Medicaid, counties in over 30 States
have the legal responsibility to serve the indigent. According to the most recent cen-
sus data, during 1979-1989 county expenditures on health grew by 72.6 percent
after inflation while counties raised their own revenues by nearly 60 percent. In
terms of actual dollars spent, counties in 1987 contributed $18 billion of their own
revenue to health and hospitals. During this same general penod (1980-1986) the
congressional research service reports that direct federal assistance to counties fell
as a percentage of total county revenues by 73 percent.

Those figures show that counties are devoting ever-increasinv, resources of their
own to health care and are raising revenues to meet those needs, alternative Medic-
aid feuding mechanisms are not being used by counties or states to shirk their re-
sponsibilities to care for the poor.

Cotunties like all levels of government, face exploding medical cost inflation, re-
cession and increased service demands. This should be te time for fostering financ-
ing mechanisms--it is not the time to use regulations as a blunt tool for federal cost
containment.

As the governmental entities most often responsible for indigent care, we know
first hand that the disparity of medical care access between the "have's" and "have
nots" in our society would increase further, and adverse medical care outcomes will
become more prevalent. For example, last Friday's Los Angeles Times reported on
a recent study indicating that black infant deaths in California exceed those of
whites by 2V2 times, up from a 2.1 ratio ten years ago.

'The National Association of Counties is the only rational organization representing county
government in the United States. Through its membership, urban. suburban and rural counties
Join together to build effective, responsive county government., e goals of the organization are
to: improve county government; serve as the national spokesman for county government; serveas a liaison between the nation's counties aid other levels of government; achieve public under-
standing of the role of counties in the federal system.
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Recently enacted California legislation (S.B. 866) provides for an inpatient medi-
cal disproportionate share payment adjustment program that would provide criti-
cally needed funding to maintain the medical safety net in the State. The State plan
amendment, which awaits federal approval, is jeopardized by the HCFA regulations.
It is important to note that California county participation is not new. Until 1978,
counties participated in matching funds for Medicaid. I will provide you with a brief-
ing.paper on the S.B. 856 program.

Failure to obtain-federal approval of the S.B. 865 program will have substantial
adverse impact statewide. Perhaps nowhere will the impact be felt more severely
than in Los Angeles County.

-Los Angeles comity operates six public hospitals, five comprehensive outpatient
health centers and 42 community health centers and has the highest rate of
uninsured persons in the nation.* At least 2.7 million of the comity's residents
are uninsured, nearly half those in the entire state.

-Of the county's hospitals, three are major teaching institutions, and are des-
ignated trauma centers. ,AC+USC medical center is often considered the larg-
est medical center in the nation. MLK/DREW medical center, located in South
Central Los Angeles, was born out of the 1960's watts riots and is the key
health care facility for that entire area. Rancho Los Amigos medical center is
one of the nation's premiere rehabilitation hospitals.

-based on recent federal data, the Medicaid activity of our hospitals is greater
than the entire Medicaid program in 18 states.

-workload in Los Angeles cotmty-operated hospitals has grown dramatically
since FY 81-82, as follows:

adm iissions ...................................................................... 39% (139,000 to 193,000)
ambulatory care visits ...... .............................. 137% (950,000 to 2,250,000)
births ........................................... 131% (26,000 to 60,000)

Much of this growth is the result of foreign immigration over which the state aid
county have no control.

-The cost per day in Los Angeles county-operated hospitals is already 13% below
the statewide average and 33% below comparable institutions. Capital needs
that largely remain unaddressed and acci'editatiol/certification problems have
resulted from severe budget constraints.

-The failure of revenue to keep pace with spiraling workload and cost increases,
and California's precarious fiscal situation, have forced Los Angeles County to
anticipate over $300 million this fiscal year from S. 855 to maintain existing
health and mental health care programs.

Specific service cuts which wouldbe needed this fiscal year if these revenues are
not received have yet to be determined. However, by way of example, they would
require service reductions roughly equal to the entire operations of LAC+USC medi-
cal center and Martin Luther King, Jr./DREW medical center. These reductions
would include almost 600,000 inpatient days (a 65% systemwide cut) and almost
800,000 outpatient visits (a 35% systemwide cut) per year. About 12,000 jobs would
be in jeopardy. Mental health services, already substantially insufficient, would also
be adversely impacted.

Such program curtailments would come at a time when countywide emergency
trauma and obstetrical service capabilities are already severely strained and uncom-
pensated care burdens are at record levels. A collapse of the trauma mid emergency
care system would be likely. Ten hospitals have withdrawn from the county's trau-
ma system since it was implemented in 1983. Non-county operated institutions
would be forced to close or reduce their trauma and emergency services to avoid an
influx of uncompensated care patients. Such a collapse wouldsubstantially reduce
healthcare access to all Los Angeles County residents and all visitors to the region.

-- Populations that have seen the most. recent improvement in services and cov-
erage--including poor pregnant women and children-will stiffer the most, as
with those uninsured indigent patients served by the most significantly "dis-
proportionate" health care providers of care to the poor.

California accounts for 14% of all Medicaid recipients but on] 8.8% of all federal
Medicaid expenditures. Even when S. 855 is approved y HCA, California's share
of Medicaid expenditures will grow to only about 10.5%, still 25% below national eq-
uity. Forty-five states' Medicaid programs currently pay a higher percentage of inpa-
tient costs than California.

Many counties in many states are equally concerned. Michigan has already elimi-
nated its general assistance and G.A. medical programs. Next year, without vol-
untary contributions, Michigan would be forced to eliminate optional Medicaid pro-
granms like oxygen, wheelchairs, transportation and replacement of joints. The State
will also be forced to eliminate home health care and cut AFDC grant levels by an-



other 12 to 18 percent. county based mediced care facilities in Michigan will also
suffer.

In Minnesota loss of the medical assistance surcharge will mean that counties,
legally responsible for the indigent, will be forced to again raise property taxes or
cut services.

In Florida, the three counties with the largetit number of Medicaid patients (Dade,
Duval, Hills Borough) are transferring funds through their publicly-supported hos-
pitals. St. Louis City and county participate in a similar intergovernmental transfer
program with the state of Missouri. The city and county find the St. Louis regional
medical center of which 92 percent of the patients are indigent or eligible for tedi-
care or Medicaid. Loss of the transfer program could mean that the fragile public
and private hospital system of care could collapse.

In Pennsylvania,the State ran out of money for Medicaid payments to nursing
homes in may. Counties operate about 30 percent of those facilities. Two-thirds of
the counties have increased taxes in each of the last five years. The tough decision
to increase taxes resulted in a 42 percent turn-over in comity commissioners on No-
vember 5, 1991. The Pennsylvania program is just one component to saving nursing
homes.

In Wisconsin, part of the county property tax funds county nursing home oper-
ations. T1'heir provider tax program is integral to continued operation of those facili-
ties.

Counties in New York contribute $2.6 billion to Medicaid. They pay for 20 percent
of the non-federal share of long term care and half of the non- federal share for all
other services. The ambiguity of the regulations leaves even these long-standing ar-
rangements in question.

In Ohio, without the "care assurance" program, the CuyahogaCounty (Cleveland)
hospital will lose over $6 million. Services will have to be cut. The Cleveland area
hospitals already absorbed $150 million in uncompensated carp, in 1990. Without the
expansion of the care assurance program, 140,000 general assistance recipients will
lose coverage after ,luly 1, 1992.

County-funded public hospitals in Georgia contribute to their indigent care trust
fund to help hospitals serving the poor and to expand a wide variety of prenatal
.and child health services. In Illinois, one of the largest public hospitals in the coun-
try, operated by cook county, will be assessed a tax to increase funds available to
Medicaid providers. In South Carolina, counties formed a partnership with hospitals
to create a medical indigent assistance fund to care for the poor. These are just a
few examples.

While the ultimate solution to this issue may be a comprehensive national health
care program, even the most ardent supporters recognize such a program could not
be enacted and phased-in quickly. For the time being, adequate federal fuiding of
Medicaid is the only solution available. Counties and the country cannot afford to
allow the Medicaid program mad urban safety net hospitals to crunble in the in-
terim, with disastrous 'effects on hundreds of thousands of Americans.

S. 1886 a nd HR. 3595 are the only reasonable and appropriate approaches now
to this complex issue. A moratorium will provide adequate time to forge an accept-
able solution. Such a solution must clearly outline appropriate provider tax pro-
grams md must. be unequivocal on affirming the continued use of intergovern-
mental transfers.

This issue will remain NACO's top health priority until it is resolved. Onl behalf
of NACO, thank you for this opportunity to testify.
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County funding formulas for
Medicaid by state

Arizona
Under Arizona's Health

Care Cost Containment System
(a statewide Medicaid
demonstration project),
counties pay 100 percent of the
non-federal share of long-term
care for the elderly and
physically disabled, and fund a
variable portion of acute care
services.

Colorado
Counties pay 40 percent of

the non-federal share of
administrative costs related to
eligibility.

Florida
Counties pay $55 per month

for each nursing home resident,
and 100 percent of the non-
federal share for the 13th
through 45th inpatient hospital
days.

Iowa
Counties pay 100 percent of

the non-federal share of ICF/
MR; 100 percent of the non-
federal share of MH/MIR/DD
waivers for home and
community-based services for
persons normally served by
ICF/MR; and 50 percent of the
non-federal share of certain
mental health "enhancements"
(i.e., Title XIX case
management, partial
hospitalization and day
treatment for the chronically
mentally ill, mentally retarded
and developmentally diabled).

Minnesota
Counties pay 100 percent of

the non-federal share of
administrative costs related to
client services except for the
child health plan, where the
share varies. Counties also loan
funds to the state, without
interest, for a portion of the
state's benefit payments for the
first six months of each fiscal
year.

Niontana
Counits pay 18 percent of

the non.cderal share of

adminLstrativ, costs related to

eligibility.

New Hampshire
Counties pay 61.5 percent of

the non-federal share of

intermediate nursing care

services, except for ICF/MR.

New York
Counties pay 20 percent of

the non.federal share of long
term care; and 50 percent of the
non-federal share of all other
services.

North Carolina
Counties pay IS percent of

the non-federal share of
services, and 100 percent of the
non-federal share of
adminstradve expenses.

North Dakota
Counties pay 15 percent of

non.federal share except for:
ICF/MR, cUnk serves, and
wavered home &ad
community-based services fbr
mentally retarded, aged and
disabled recipients. In the
196.90 biennium, the county
share avred 9.8 percent of
the non-federal share of all
mvkeS.
OWio

Couates pay 10 perreat of
the non-federal share of
adlmatlve costs relattel to
eligiblity, subject to certain
UnltatOs.
Pennsylvania

Counties pay 10 percent of
the non-federal share for
county nursIng homes phi s$3
per invoice.

South Dakota
Counties pay $60 dollars per

month for each ICF/MR
resident; and $200 per month
for each mental health resident
In state Inpatient facilities.

Utah
For mental health, counties

must provide a match equal to
20 percent of the amount paid
by the state, which is equivalent
to 16.7 percent of the non.
federal share.

Wisconsin
Counties pay the non.

federal share for certain mental
health programs (i.e.,
community support program
services and targeted case
management), but up to 90
percent of the county match
may be offset by funding
provided by the state through
payments to counties under the
state's "community aid for
human services."

(Table compiled by Kathy
Grmp, NACo budget analyst,
from steal associations of county
officials and state Medicaid
offleials - September 1991.)
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PREPARED STATEMEN'r OF SENATOR BOB GRAIIAM

Mr. Chairman. Thank you for convening today's hearing on provider taxes and do-
nations and for allowing me to testify.

All of us here have followed closely the provider tax and contribution issue. After
Section 4701 of the Omnibus Budget Reconciliation Act of 1990 was enacted last
year, the Administration issued regulations nterpreting the law. Because the-Sep-
tember 12, 1991 regulations were too vague, the Administration reissued "clarifying
regulations" on October 29.

Many Governors and members of Congress expressed discontent with the Admin-
istration's interpretation of statute. For this reason, the states and the Adininistra-
tion began negotiations on a compromise approach.

To this point, negotiations between the states and the Administration have failed
to achieve an acceptable compromise position. It is unclear whether the Administra-
tion's regulation, a negotiated compromise, or a Congressionally passed moratorium
will go through.

Mr. Chairman, this issue Irs been the focus of much recent controversy and con-
fusion. It is my feeling that the current regulation goes beyond statutory authority.
For this reason' I will reiterate last year's eventtleading up to the enactment of
S. 1878, legislation which introduced.

I first. discussed the provider tax issue with )r. Wilensky on February 1, 1990
when her nomination as HCFA Administrator was before the Senate. At that time
few states were aware of oi- concerned with the provider tax mid donation issue, mad
I wanted to ascertain that the Administration thoroughly understood the substmce
of Florida's tax.

At the conclusion of our meeting, l)r. Wilensky vowed to find a way to continue
"above board" provider tax programs with certain restrictions.

l)uring our meeting, I was quite impressed with l)r. Wilensky's understanding of
this and other issues. In all our discussions over the past year and a half, Dr.
Wilensly has been thoroughly professional and open with me and other Florida del-
egation members on the provIder tax matter.

Last fall, l)r. Wilensky and personally discussed Section 4701 of OBRA 1990. The
September 12 and ensuing clarification regulation is not entirely consistent with our
agreement. My recollection of this agreement is as follows.

At the conference table, the Senate position was to extend the existing morato-
rium prohibiting final regulations to disallow Medicaid spending based on provider
taxes or contributions from )ecember 31, 1990 until September 1, 1991. The House
position was to allow States to receive Federal matching payments for Medicaid
spending financed by taxes on providers.

After negotiations, the compromise language determined:

* that the Secretary has no authority to deny or limit payments to a State for
expenditures, for medical assistance for items or services attributable to taxes
(whether or not of geners; applicability) imposed with respect to the provision of
such items or services and

* that there is the exception, specially requested by the Administration, which de-
nies Federal Medicaid matching fiuds for payments to hospitals and other institu-
tional providers for the costs attributable to taxes imposed by the State solely with
respect to hospitals or facilities.

When )r. Wilensky presented these provisions to me during negotiations, con-
tacted the Florida Medicaid l)irector, who then spoke directly with her. The extent
of all our conversations was entirely on the subject of attributable costs.

Mr. Chairman, the regulation goes beyond statutory authority and, specifically, a
carefully worked out compromise. Our agreement was that States can use revenues
from provider taxes to finance Medicaid spending, except that any reimbursements
to institutional providers that are paid o) a cost basis may not include as an ele-
ment of cost the expense attributable to a provider tax.
Tie Administration's rule, however, denies Federal matching funds for any "re-

payment of a provider-specific tax that can be considered applicable to the Medicaid
program. In other words, whenever there is a linkage intentional or unintentional
in the payment to the provider and the tax program, federal matching fumds wii
be disallowed.

Again, denying Federal Medicaid matching finds in the case of linkages was NOT
discussed during cur negotiations mad was NOT included in the statutory laguage
or manager's statements.

Mr. Chairman, the State of Florida has received repeated assurances that it is
the "model program" for purposes of drafting a regulation and for negotiations. De-
spite this, according to-Florida's Governor Lawton Chiles, the State still can not



fully determine how it will be effected by the rule due to its ambiguity. Ilhat is why
I cosponsored the Waxman/McConnell moratorium bill. ask unanimous consent that
a letter from Governor Chiles be inserted in the RECORD.

I want to comment briefly on three provisions of the clarification rule which would
negatively effect Florida. It appears that Florida may no longer receive Federal
matching funds for:
(1) placing state employees in provider's facilities for eligibility determination and

requiring providers to reimburse the state for salaries;
(2) county taxes transferred to the Medicaid program where counties are in fact

health care providers (all counties in Florida own health departments who are Med-
icaid providers); and

(3) percentage of net revenues which are Medicaid revenues.

Using Medicaid revenues as a part of the basis for computing a tax could be con-
sidered a linlkAge. A disproportionate share hospital, which by definition provides a
heater percentage of indigent care than other hospitals, would be penalized for un-
intentional linkages which occur due to rate of taxation versus Medicaid reimburse-
inent.

In Florida we tax all provider's net revenues at exactly the same rate.
If the above three components were prohibited, Florida could lose $256 million in

Federal financial participation. In the past, I have testified before the Finance Com-
mittee and spoken on the Senate floor about the integrity md importance of Flor-
ida's tax program, which has been in place since 1984.

Again, I state that Florida's across the board tax was implemented to level the
playing field in the State where a small percentage of providers supplied the bulk
of the indigent care.

Mr. Chairman, the regulations or a negotiated compromise should be consistent
with OBRA 90. If this can not be achieved, then the W axinan/McConnell bill should
be passed to create another moratorium and allow us enough time to craft an ac-

I ceptable solution. Ideally, we still can come to a compromise before Congress ad-
journs.

Attachment.
'ir.e ,,GOVERNOR OF THIE S'rA'rE O FLORIDnA,

November Iq, 1991.

Hon. Bot GRAHAM,
241 Dirksen Senate Office Building,
Washington, DC.
Dear Bob:

This morning, the Senate Finance Committee will consider legislation (S. 1886)
which would extend the moratorium on the implementation of a federal regulation
restricting the states' use of provider-specific taxes, intergovernmental transfers,
and voluntary contributions in financing their Medicaid programs. I believe this leg-
islation will significantly benefit Floridimas most in need of medical assistance.

On September 12, 1991, the Health Care Financing Administration (THCFA) is-
sued m interim fmal regulation on these financing mechanisms. Ambiguity in the
regulation forced HCFA to rewrite the rule on October 29, 1991. However, this
"clarifving' regulation has failed to clarify for me how it would apply to Florida's
Medicaid program. We have received conflicting information from federal officials on
their intent and have been unable to secure written confirmation of how our pro-
gram would fare. Also, it is my understanding that. an October 23 Florida Congres-
sional Delegation letter to the HCFA Administrator echoing similar concerns has
gone unanswered.

This regulation could potentially cost the Florida Medicaid program $250 million
in federal matching funds. Specifically, we would be unable to tax a provider's stab
and federal Medicaid revenues, the States indirect costs for outposted state eligi-
bility workers would likely be disallowed for federal matching funds, mid our county
intergovernmental transfer program, which has been in effect since the mid-1970's,
could be prohibited.

As you are aware, Florida is now confronted with a $622 million revenue shortfall
in our current budget. I have called a special session of the Legislature to make the

ainful cuts necessary to balance the budget as required by Florida's Constitution.
)ur current level of appropriations is contingent upon the receipt of federal Medic-

aid revenues for which we have already budgeted. Any loss of federal Medicaid reve-
itues at this time, regardless of size, will exacerbate the State's critical budget condi-
;ion.
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Nearly 30% of the budget cuts I am recommending would occur in health and
human services programs. Florida's Medicaid program will shoulder 70% of the total
reduction in the Department of Health and Rehabilitative Services. As you know,
the primary recipients of Medicaid services are low-income senior citizens, pregnant
women, children, and the disabled. Should this regulation take effect as scheduled
on January 1, 1992, services to these needy individuals will be further curtailed.

I recogmze the need for Conqress, the states, and the Administration to negotiate
a permanent solution to this dilemma and have been a participant in such negotia-
tions. I believe S. 1886 will provide all parties with the additional time necessary
to reach a consensus on this issue, and prevent Florida from being forced to make
even deeper cuts in services to its most vulnerable citizens.

Bob, I appreciate your leadership in the Senate on this issue and your cosponsor-
ship of this legislation. If you have any questions or need further information,
please feel free to contact me or Bob Rogan in the Florida Washington Office at
(202)624-5885.

With warm regards, I am

Sincerely,
LAWTON CIlLES.

PREPARED STATEMENT OF RANDALL L. O'DONNELL

Mr. Chairman, I am Randall L. O'Donnell, Chief Executive Officer of Arkansas
Children's Hospital in Little Rock, Arkansas, and I am a Trustee of NACHRI-the
National Association of Children's Hospitals and Related Institutions. On behalf of
NACHRI, thank you for the opportunity to testify today.

My testimony is guided by the children's hospitals' mission of service to the chil-
dren of their communities and our extensive experience in caring for children who
depend upon Medicaid for access to health care. On average nationwide in 1990, an
acute care children's hospital devoted nearly 40% of its care to children with Medic-
aid assistance, and that percentage is growing. However, Medicaid reimbursed the
hospital an average of only 72 cents for every dollar of cost it incurred to care for
a patient. I am not speaking about a percent of billed charges; I am speaking about
72% of the cost of care.

In 1990, Arkansas Children's Hospital devoted 50% of its care to children assisted
by Medical. We received less than 85 cents for every dollar of cost incurred to care
for these children. Clearly, that discrepancy in reimbursement for service is not sus-
tainable in the long run. In addition to these inpatients, we are caring for a greater
and constantly increasing number of children through our outpatient clinics. We
strongly believe it is better for the child emotionally, as well as being more cost effi-
cient, to avoid an overnight stay in the hospital. However, Medicaid reimbursement
for outpatient care provides an even lower percentage of recovery.

The Medicaid patients of children's hospitals are at the center of the debate con-
cerningthe Healit Care Financing Administration's (HCFA) plans to severely re-
strict the ability of states to finance Medicaid.

The debate may be over technical and legal issues: financing mechanisms, state's
rights, federal budget responsibility, mid Congressional intent. But the impact of
this debate's conclusion will be felt first in the lives of the children and pregnant
women who make up two-thirds of all Medicaid beneficiaries in this country. It also
will be felt by the hospitals such as ours on whose care these children's lives lit-
erally depend. Because virtually all children's hospitals serve a "disproportionate
share" of Medicaid patients in their states, our hospitals are especially vulnerable
tq changes in Medicaid payment policy.

More than 80% of NACHRI's member hospitals are located in states whose Medic-
aid programs are sustained in part by the use of Medicaid donations, taxes, or inter-
governmental transfers to raise federal matching funds. For example, last summer
the State of Arkansas implemented a tax on the state share of Medicaid revenues
received by all health care providers.

With these tax revenues and the federal matching funds they generate, the State
of Arkansas is able--at a time of enormous economic difficulty-to fulfill the Medic-
aid expansions for children, which Congress has enacted with the leadership of your
committee. With these funds, we also are able to have a Medically Needy Program,
which helps the working poor mid middle class who have catastrophic medical bills.
For example, wider Arkansas' Medicaid program now, a four-year-old with a brain
tumor who comes to our hospital will be covered by Medicaid even if his family of
3 makes more than $14,808 a year.



Arkansas' tax was developed with the broad support of the provider community
and child advocates, Republican and Democratic members of the state legislature
and the Governor. The state also worked in close consultation with HCFA regional
staff to ensure that our tax would comply with the law, because the State knew
HCFA was in the process of drafting its regulation to disallow provider taxes and
donations.

The fact is, HCFA took more than a year to write its regulation, which completely
changed the rules of the game by reinterpretirg 1990 federal law. Then the agency
withdrew its September 12 regulation, be ore all public comments had been submit-
ted and issued a revised version only two and a half weeks ago.

This revised rule still is open to differing interpretations, despite the fact that it
will take effect automatically on January 1. The rule's implementation will force
many states to abandon their current Medicaid financing or restructure it com-
pletely. The rule will leave other states, such as our own, totally confused, without
any written determination of what policy changes, if any, the state will have to
make.

In recent weeks, the staff of the National Governors' Association (NGA), and the
Administration have worked around the clock to try to reach a compromise on their
own, sorting through the many technical issues encompassed in the HCFA regula-
tion. However, the scope of their compromise effort goes well beyond the regulation
to include major changes in disproportionate share payment policy, too. This in-
volves policy matters that go to the very heart of the ability of children's hospitals
to care for the growing numbers of indigent patients they see.

The issues involved, and the tentative agreement the NGA and Administration
staff have developed, are very complicated. They were developed without the partici-
pation of the affected community-either provider or consumer. They were reached
under tremendous pressures of time and budget. It is virtually impossible to assess
accurately the impact of such a compromise agreement-specially when we have
only a few days to do so and no technical legislative language to review. My own
Governor in Arkansas did not support the tentative agreement he receivedfi-om
NGA's staff last week.

Mr. Chairman, the children's hospitals are enormously grateful for the personal
leadership you have given to improve Medicaid assistance for children, and we sup-
port strongly your callupon the Administration to withdraw its October 31 rule. We
also support strongly the legislation of Senator Mitch McConnell to impose a year's
moratorium on the issuance of the regulation. I know my colleagues with the chil-
dren's hospitals in Texas appreciated the opporttuity you gave them last week to
discuss with you personally their support for your efforts and the McConnell bill.

Mr. Chairman, we understand that there are significant technical issues at play
involving the requirements of the Budget Enforcement Act, which make enactment
of moratorium legislation a difficult task.

It does not matter to our patients or our ability to serve them whether the rule's
implementation is delayed by legislative moratorium or short-term administrative
withdrawal. But it is essential tat Congress, before it recesses, take action both
to prevent the HCFA rule from taking effect on January 1, and to ensure that Con-
gress will have the opportunity to pursue the normal legislative process needed todevelop a responsible compromise on this sensitive issue.

It is in no one's interest to see action on this issue delayed again without promise
of conclusion. But certairy it is not in the interest of the 12 million children nation-
wide-and the 163.000 children in Arkansas who now depend on Medicaid-to have
Congress permit ICFA to implement its rule or to have Congress enact in haste
major policy changes so fundamental to children's needs and the sustainability of
children's hospitals' service to them.

53-586 0 - 92 - 4
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PREPARED STATEMENT OF ALICIA PELRINE

Good morning Mr. Chairman and members of the committee. I appreciate the
opportunity to be here today to testify with Governor Richards on an issue of
immediate and critical concern to the nation's Governors -- the urgent need
for legislative action to stop the implementation of interim final regulations
affecting state Medicaid revenue raising practices. The regulations are
scheduled to take effect on January 1st.

The Regulations

On September 12, 1991, the Department of Health and Human Services (HHS)
issued interim final regulations to restrict how states raise revenue for
their Medicaid programs. The regulations -- intended to clarify the intent of
provider-based tax provisions contained in the Omnibus Budget Reconciliation
Act of 1990 (OBRA 1990) -- are not only vague and ambiguous, but place severe
and unjustifiable restrictions on the states' use of revenue raised through
provider-based taxes, donations, and intergovernmental transfers.

In response to numerous criticisms leveled by Congress and the states, on
October 31, 1991, HHS issued clarifying regulations to supplant the September
12 rule. The clarifications, however, did not provide the clarity Congress or
the states requested.

Like the previous rule, the new regulations appear to overstep HHS regulatory
authority in interpreting OBRA 1990. Additionally, important questions remain
unanswered. For example, it is not clear how intergovernmental transfers, a
longstanding and acceptable transfer of revenue between state and local
governments, would be treated under the rule.

Complicating the process further, rather than extending the implementation
date beyond January 1, 1992, HIHS proposed to make state-by-state
determinations of compliance based on a lengthy application process. Without
providing states clear guidance, the proposed process would leave states
vulnerable to potentially unfair arbitrary and inconsistent rulings.

The Need for a Solution

Mr. Chairman, the pending implementation of the interim final regulation puts
states in an untenable situation. States simply cannot be expected to comply
with unclear, and arguably illegal, regulations by January 1, 1992, or submit
to a microanalysis of state Medicaid program reimbursements and revenue
collection methods. Further, these regulations are scheduled to take effect
just two months after publication, when most state legislatures are not in
session.

Currently more than 30 states use provider-based taxes or donations to help
meet the state share of Medicaid expenditures. These funds have enabled
states to increase payments to hospitals that serve a disproportionate number
of poor patients, expand access to pregnant women and children, and conduct
outreach efforts. All are priority initiatives that were expressly encouraged
-- and in some cases mandated -- by Congress. As states have suffered the
effects of economic downturns in the economy, they have turned to
nontraditional revenue sources such as provider taxes to avoid undesirable
program cuts and to make important expansions. Without the continued ability
to draw on such revenue sources, states will have no option but to make
severe program cuts.

The Status of Negotiations

To prevent the disruption of state budget and severe program cuts, the
Governors are actively negotiating with Congress and the Administration to
reach a compromise agreement. It is our goal to ensure that states have
clear guidance on federal policy for the Medicaid program.

Although the Governors maintain it is within the purview of state government
to determine appropriate revenue raising methods, they have come to the
negotiating table prepared to make significant concessions to resolve these
issues as soon as possible and to protect state Medicaid programs.
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The Governors came to the negotiating table prepared to:

1. Discuss significant limitations on the use on donated funds, with the
exception of administrative donations for eligibility processing and
outreach, charitable donations, and intergovernmental transfers;

2. Define what constitutes an acceptable provider-specific tax;

3. Negotiate a limit on the amount of revenue a state could raise through
a provider-specific tax;

4. Provide assurances that the states would not negotiate "hold harmless"
arrangements with providers paying the tax; and

5. Discuss payment limits to disproportionate share hospitals to address
the Administration's concern that no limit exists today.

In exchange, the Governors seek appropriate transition time for states to
change current laws -- including states with biennial budgets, phase-down
provisions for states that currently raise revenue through taxes or donations
in excess of an agreed upon limit, protection from federal matching fund
denials based on the "expenditure theory," and protection from retroactive
sanctions.

We are committed to reaching a compromise with the Administration and
Congress, but are legitimately concerned that Congress may adjourn before a
compromise can be reached or acted upon. While the NGA negotiations with the

Administration are positive, many unresolved issues remain. Time is running
out. In the absence of an agreement and time to enact it, the Governors
strongly urge the committee to consider a moratorium on regulations affecting

provider-based taxes and donated funds. This would allow negotiations to
proceed without throwing Medicaid programs and state budgets across the
country into chaos.

Thank you for the opportunity to present the Governors' views on this
important matter. I will be happy to answer any questions.

PREPARED STATEMENT OF SENATOR DAVID PRYOR

Mr. Chairman, I would like to publicly thank you for holding this morning's hear-
ing. The Medicaid provider donation and tax issue is one of paramount importance
to many states represented on this Committee. Arkansas is certainly no exception.

We are all aware of the enormous burden States must bear in keeping their Med-
icaid programs operational. New Medicaid mandates, coupled with the recession,
have further overloaded the program. In Arkansas, there are slightly more than
200,000 Medicaid recipients, yet Medicaid mandates over the past four years have,
added an estimated $80 million to the total Medicaid budget of $600 million. States
such as Arkansas have explored alternative sources of funds to pay for their Medic-
aid programs as a matter of necessity.

In the Spring of this year the Arkansas State Legislature passed legislation that
requires all Medicaid providers to pay a 16 percent tax on the Medicaid payments
they receive from the State. Revenues from this tax will not replace the State s Med-icaid general revenue obligation. In fact, the $30 million the tax raises will rep-
resent less than 20 percent of the State's portion of its Medicaid expenditures. De-
spite amounting to less than one-fifth of the State's Medicaid budget, there is no
question that these revenues are absolutely essential to the State's ability to finance
the growing Medicaid cost burden.

Last year during negotiations on the 1990 budget agreement, we thought we had
put the Medicaid provider donation and tax issue to rest. We thought we had agreed
upon a compromise that was acceptable to the Administration and the States.

Following enactment of the compromise, there was no question in my mind-nor
in the minds of Governor Cinton, our State Leqislature and our health care provid-ers--th mhe State's new provier tax financing mechanism was legal and com-

pletely consistent with the intent of the Federal statute. Then, the Health Care Fi-
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dancing Administration started to interpret the legislation in a manner absolutely
inconsistent with what most of us felt was enacted.

In releasing their regulation, HCFA was attempting to stop what it considered
State-initiated fund-raising abuses. I will be the first to acknowledge that there may
be States who in the past, or currently, have implemented financing mechanisms
that may be inconsistent with the intent of the law. The problem is that HCFA's
net pulls in almost everyone and, in so doing, unfairly threatens the ability of Ar-
kansas to fund its Medicaid program.

Today, we will hear Senator Graham recount how the OBRA Medicaid financing "
deal was struck. His memory is extremely important because he negotiated the deal
directly with Gail Wilensky. I know because I witnessed these negotiations as one
of three Finance Committee representatives on the Medicaid subconference commit-
tee. But beyond memories of conversations and negotiations, the statutory language
is clear and is being subjected to an extremely flawed interpretation by HCFA.

States, and many of us in the Senate, feel as though we are being held hostage
to the Administration's interpretation. OMB now contends that the enactment of a
moratorium of their regulation will cost billions of dollars. It remains a mystery to
me how a moratorium of a regulation that has yet to be implemented can cost bil-
lions of dollars. But those are the rules the OMB is forcing us to live with.

Today's hearing will produce many charges and counter-charges. I may well join
the fray because there is once again, no doubt in my nind that the Arkansas'
gram is in compliance with the letter and the intent of the law. Having said that,
I also believe it is long past time for us to develop an acceptable solution to the
problem we face.

Governor Clinton has already and repeatedly signaled his willingness to help
forge an agreement between the States and the Administration on tis issue. He
and I just want to make sure that we are met at least half way in this effort.

Our nation relies on the ability of the Medicaid program to provide health care
to indigent Americans; it is therefore imperative that Federal policy support States
in their efforts to develop reasonable methods that generate much needed funds. It
is my hope that this hearing will help clear up the controversy surrounding the pro-
vider tax and donation issue.

I look forward to hearing from and reviewing the testimony of our distinguished
witnesses, particularly the comments given by a highly regarded constituent of
mine-Randall L. O'Donnell. Dr. O'Donnell is the CEO of the Arkansas Children's
Hospital in Little Rock, and it is indeed a pleasure to see him coming before us this
morning.



PREPARED STATEMENT OF GOVERNOR ANN W. RICHARDS

Mr. Chairman, Members of the Committee:

I appreciate this opportunity to address the committee about Texas'
concerns regarding HCFA s proposed rule changes for Medicaid funding to
the states.

You and I know that the debate over these rules is the result of the
collision of an Immovable object and an irresistible force.

The Immovable object is a federal budget Is constricted by debt and
the budget agreement.

The irresistible force Is a national demand for access to health care
that rises not from the political parties or the Interest groups ... but from the
real lives of Individuals and businesses who are being bankrupted by a health
care system that lavishes care on those who can pay, provides the basics to
the poorest of the poor. and leaves the majority of us worried that we cannot
afford the cost-of good health,

The old higbwayman's demand, 'your money or your life," has taken on
a whole new meaning In America today.

So while we are up here discussing funding formulas and tossing
around acronyms like HCFA and OMB and DISPRO one, two and three -- and
all the rest of the alphabet sou p that government has become .... normal
people can be forgiven if it all looks like Just another endless discussion
about how many angels can dance on the head of some bureaucrat's ball
point pen.

We in the states share that frustration.

In 1965, the federal government took the first tentative steps toward
a national heath care policy with the creation of Medicare and Medicaid.

Over the years, those programs have grown In complexity, expanding
the bureaucracy and the regulations Involved.

As the states have taken on a larger role, we have had to depend on
the federal government to act In a cooperative way.

We have done our damndest to comply with the regulations, to do
what you tell us to do.

In Texas, our spending fbr Medicaid in 1984 was 691 million dollars.

The best estimates tell us that within the next two years. our share of
that cost will be two and a half billion.

We are committed to finding that money and funding our fair share of
the program.

But now we are told that what we have done with the latest round of
regulations doesn't fit Into preconceived notions at OMB. -- and therefore,
the rules are going to be changed after the fact.

If the new rules go into effect. Texas hospitals that carry the heaviest
load of uncompensated health care will lose almost a billion dollars in
disproportionate share funding in this biennium.

I don't want to be dftflcult in suggesting to you that this action Is
trcnejidously unfair and ill-timed.



I certainly don't want to think that there Is an attempt to renege on a
commitment to the states .... but that Is how it appeasu.

I am not suggesting that these proposed rule changes wil cut the
heart out of our state budgets... but they will break the hearts of real live
human beings who need the care that would have been provided under the
existing rules and who are counting on their government to live up to its
obligations.

The young family that experiences a Job change and a lapse in benefits
because Mother's pregnancy is not covered as a pre-existing condition ... the
mother who can't meet the cost of the Insurance co-payment to pay for her
child's hospitalization ...the grandfather who lost his job, can't for
glaucoma treatment and Is facing the choice of blindness or exhausting his
children's savings: these are the people who will be affected by the riles
changes .,, they an, the hospitals that will be asked to absorb the cost of
their care that wM Ace the choice of turning people away or threatening
their own finacial existence.

We al know the numbers.

There are thirty seven million Americans with" no health care coverage
of any kind,

Four million of them are In Texas ... and half of them are working at
full time Jobs.

I am not suggesting that any member of this Congress is not deeply
concerned about these people.

But 1 will point out that nowhere in these rules changes or policy
initiatives do we find the word "patient;" nowhere do we talk about people.

And when we get caught up In one more round of tinkering on the
margins of the formulas, it can seem to people that not only have we lost
Bight of them, we have taken leave of our senses.

The fact of the matter, gentlemen, is that we all have the same
taxpayers.

Those taxpayers do not especially care whether the money comes
from your budget or our budget. they Just know It comes out of their pocket

and those pockets are empty,

And I think those same taxpayers are going to have a lot of trouble
figuring out how the federal government can spend one trillion, four
hundred and ninety-one billion, five hundred and sixty-three million dollars
a year -- can in fact have an annual deficit larger than the combined budgets
of all 50 states -- and can then turn to the states and accuse them of using
financial skulduggery to raid the federal budget to pay for the one thing
everyone agrees we need -- which Is decent health care.

If that is skullduggery, I think you will find a lot of voters who believe
it is preferable to what passes as government these days.

But I firmly believe that every member of this committee wants to do
what is best for this country and to deal with the states in good faith.

To get us past this immediate problem, I urge you to support
legislation that includes three basic principle*:

Number one, we must have a system that allows the states to
determine our own method of integovernmental transfers.



We In Tens do not have a statewide hospital tax we raise our
revenues tbrouv i ka hospital district.

And the local taxpVei are contributing mare than a fair share.

The Parkiand Hospital District in Dallas, for instance, has raised its ad
velorum taxes 27% In the last two years. Houston taxpayers havc
experienced a similar rate of Increase.

These local taxpayers have a right to a federal support for their taxeffort.

Number two, we do not want another open-ended federal spending
program any more than you do; we understand that you may need to cap the
amount that you send to the states for the disproportionate share program.

But if you are going to put a cap on. you must give us the flexibility to
spend the money in the way that works best In our state.

Combining caps with strict, one-size-fits-all restrictions Is a
prescription for the failure of the limited health care programs we have.

Number three, we must have a provision that requires rules made will
stay in place for our complete budget cycle.

Changing the rules after the states have constructed their budgets is
like throwing gasoline on the flames of the public perception that
government can't get its act together and can't stick with anything long
enough to make It work.

And such changes throw state governments into chaos, requiring
s ectal sessons where the outcome is dubious at best.

The bottom line Is that we need a permanent legislative solution .... but
if we cannot get it In the short time before the Thanksgiving recess, we
need a veto-proof moratorium.

I appreciate the time you have given me today ... and I will glad to
answer any questions that you have.

PREPARED STATEMENT OF SENATOR JOHN D. ROCKEFELLER IV

First, I would like to thank Chairman Bentsen for holding this very important
hearing this morning and for his leadership on this particular issue and other ex-
tremely critical health issues. While it is extremely late in the year, I very much
hope that we can reach some type of resolution on this before Congress adourns.

The regulations issued by the Health Care Financing Administration this past
September, and HCFA's subsequent clarification, clearly go far beyond what was
originally intended by legislation included in last year's reconciliation bill. As a con-
feree involved in those negotiations, I can positively attest to Congressional intent.
The final legislation that was enacted by Congress, and signed by the President
very plainly stated that provider taxes would be allowed except in a very limited
circumstance.

The Bush Administration has labeled state efforts to finance portions of their
Medicaid programs through voluntary donations or provider-specific taxes as scams
and schemes. While I certainly would prefer Medicaid financing to be more stable
and secure, I can not, and do not, fault the states for trying to figure out ways to
provide vital health care services to its most vulnerable residents.

Owing to health care inflation and to the recession which has increased the num-
ber of families eligible for Medicaid, states are seeing more and more of their dollars
being eaten up by the Medicaid program. Last year, Medicaid accounted for about
14% of total state spending after Medicaid spending increased by 18% from the pre-
vious year. By 1995, states will be spending up to 22% of their total budgets on
Medicaid.
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Today's hearing is symbolic of a much bigger 'problem. Thirty-three million Ameri-
cans-one-third of them children-lack basic health care coverage. Who is going to
pay to make sure every American has basic health coverage? Who should have that
responsibility? Individual families? Should businesses provide coverage to its work-
ers, much like it provides a minimum wage? Or should government pay for the care
of all Americans? This country is currently engaged in a very dangerous game of
hot potato-trying to shift costs from one payer to another. In reality, we all end
up paying for those who forgo medical care because they can't afford it, or because
they can't find a doctor who will see a Medicaid patient because of lousy reimburse-
ment rates.

The Bush Administration claims that allowing states to tax health care providers,
or allowing hospitals to donate funds, fundamentally alters the traditional federal-
state matching Formula under the Medicaid program. I say, these are not traditional
times.

I have heard Bush Administration officials say that if the stat,s want to fun-
damentally alter the formula used in calculating federal matching payments, or to
fundamentally change the current Medicaid program, then they ought to come in
and sit down with the Administration and discuss those types of reform. I hope that
is an invitation for serious discussion of health care reform. In fact, I have a few
ideas of my own for reform and would gladly sit down at that table.

In the meantime, the regulations issued by HCFA would result in more women
going without prenatal care, more babies missing out on critical check-ups, and
more children failing to see a doctor for an ear infection or sore throat. Any short
term savings that might be achieved through these regulations will only end up as
substantial costs in the long run.

Ultimately, some type of agreement or accommodation between Congress, the
States and the Administration must be reached. But we don't have much time left.
If everyone here today refuses to budge, deadlock will continue, and we will all suf-
fer, especially our children.
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PREPARED STATEMENT OF SARA ROSENBAUM

Mr. Chairman and Members of the Committee:

The Children's Defense Fund appreciates the opportunity to
testify before you today at this critical hearing regarding
regulations issued on September 12, 1991 (56 Fed. Reg. 46380).
These regulations set forth the conditions under which states may
claim that they have made "expenditures' for purposes of federal
financial participation (FFP) in their Medicaid programs. Put most
simply, the rules would declare unlawful, for FFP purposes, more
than a quarter century of permissible state expenditures under the
statute. The impact of the rules would be most directly felt by
women and children, who comprise two-thirds of program
beneficiaries and who frequently are the most dependent on the
types of activities and services supported with special taxes,
donations, and governmental transfers.

The first portion of our testimony presents a series of case
studies of the types of maternal and child health services and
activities supported in whole or in part by Medicaid funds claimed
through the governmental transfer process. The remainder of our
testimony analyzes the impact of the draft compromise negotiated by
the Administration and the National Governors Association.

Introduction

No Medicaid beneficiaries will be more adversely affected by
the interim final rules promulgated by the United States Department
of Health and Human Services than children and pregnant women.
Children are the poorest Americans. Today more than 13 million
children -- one in five children, one in four children under age 6,
one in three Latino children and children in young families (headed
by a person under age 30), and nearly one in two black children --
are poor.

Poverty significantly reduces the likelihood of private
insurance coverage and, in the case of children and women of
childbearing age, substantially increases dependence on Medicaid
coverage. Only about two-thirds of all American children have
health insurance coverage through employer plans, and only 20
percent of all poor children have such coverage. The number of
privately insured children has eroded significantly over the past
decade as child poverty has risen and as employers have reduced
their contributions to employees' family insurance coverage.

Over 12 million American children are now covered by Medicaid.
Medicaid pays for one in four births annually; in some states the
proportion of Medicaid-financed related births exceeds 40 percent.
As Medicaid is phased in to cover all poor children under age 19,
as states increasingly expand Medicaid maternity programs to cover
all pregnant women with family incomes below 185 percent of the
federal poverty level, as childhood poverty rates remain high and
children's private health insurance coverage erodes, Medicaid's
importance to children will grow further. The 1989 White House
Task Force on Infant Mortality, which recommended major expansions
of Medicaid, noted that approximately half of all U.S. births are
to women with family incomes below 200 percent of the federal
poverty level. In light of Medicaid's expansions, this means that
the program conceivably could finance half of all U.S. births as
states extend coverage to all near-poor pregnant women.

Beyond the threshold issue of eligibility is the issue of
coverage. Medicaid now finances an extraordinarily broad array of
services for women and children, from prenatal care and hospital
deliveries to preventive health services, childhood immunizations,
vision, dental and hearing care, services for children with
physical, mental and developmental disabilities and delays, health
services for children with education-related disabilities,
treatment for such severe conditions as lead poisoning,
retardation, severe mental illness, profound physical disability
arising from low birth weight and congenital birth-related
disabilities, and other life and health threatening conditions and
illnesses.

Because of the severe geographic isolation of millions of poor
children and low provider Medicaid acceptance rates, a significant



proportion of all maternal and child health care is delivered
through publicly financed providers and institutions such as public
health clinics, public hospitals, school health programs, publicly
funded community health centers, and public institutions for
children with retardation and mental illness. Many of these
providers are supported with state, county and city appropriations
and special revenues. The proportion of their budgets allocated to
the care and treatment of Medicaid-enrolled pregnant women and
children is, under current regulations, attributed to state
Medicaid budgets via a device known as governmental transfers.

Under this governmental transfer arrangement, Medicaid
agencies report as state expenditures those state and local public
health expenditures attributable to the care of Medicaid enrolled
pregnant women and children. These expenditures are in turn
matched with federal funding. These federal matching expenditures
represent anywhere from 50 to 80 percent of total state and local
expenditures for these services. The loss of these federal
expenditures, particularly in the case of publicly supported health
providers that serve an extremely high proportion of Medicaid -
enrolled women and children obviously could mean the end of the
services themselves.

States and localities allocate public maternal and child
health funds to state and local health service agencies rather than
directly to their state Medicaid budgets (to be paid out in the
form of third party reimbursement) for several reasons. First,
this method for distributing public health expenditures preserves
and protects a portion of state and local budgets for ambulatory
maternal and child health services. With state Medicaid programs
as overwhelmed as they are by the cost of institutional services
there is a significant likelihood that funds allocated directly to
state Medicaid budgets will be consumed by institutional costs and
no longer available for such primary and preventive health services
as prenatal care, childhood immunizations, and other exceedingly
essential but low cost care and services. As the cost of
institutional care has escalated (particularly in response to Boren
Amendment litigation to enforce reasonable cost payment standards)
there is a danger that ambulatory services will be increasingly
suppressed in order to accommodate the payment pressures caused by
the high volume of institutional care funded by Medicaid.

Second, public health agencies and publicly financed providers
and institutions frequently do not have sophisticated third party
billing operations. They lack both the personnel and resources to
aggressively pursue Medicaid repayment. As a result, many states
have set up simplified cost-allocation billing arrangements under
which expenditures on behalf of Medicaid recipients are apportioned
and reported directly to state Medicaid agencies. This cost allo-
cation system greatly simplifies Medicaid reimbursement tasks and
relieves hard-pressed clinic staff from billing responsibilities.

Third, by allocating public health expenditures directly to
public agencies and providers that perform services for Medicaid
recipients, states and localities can assure uniformity of
standards and the collection of important maternal and child health
data not routinely collected by state Medicaid agencies. Finally,
by directly budgeting public maternal and child health expenditures
to agencies that perform services, these agencies are assured of a
working budget and ongoing cash flow and minimize the delays in
services that would result from delayed Medicaid payments -- a not
uncommon phenomenon.

These intergovernmental expenditure and transfer arrangements
lie at the heart of virtually every state's publicly financed
health system. They are so common that it is virtually impossible
to quantify the extent of their existence. Indeed, the tendency of
states to spread their state and local public health expenditures
throughout their entire public health system has historically been
so common that from its inception, the Medicaid statute has
codified the validity of these arrangements.

Section 1902(a)(2) of the Act expressly authorizes stated to
generate up to 60 percent of their non-federal expenditures for
Medicaid from sources other than state funds, thereby permitting
state agencies to include, as state expenditures, public
expenditures made by general and special purpose units of local
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government such as counties, county health agencies, county and
city public hospitals, and health programs administered by county
school districts. Section 1902(a)(11) authorizes special
agreements between state Medicaid programs and state public health
and other state agencies, through which expenditures on behalf of
Medicaid recipients made by these agencies are attributed back to
the Medicaid program and the agencies in turn are eligible for
payment on a reasonable cost basis for the Medicaid covered care
and services they either furnish or arrange. So long as the care
and services are covered under the state Medicaid plan and are
furnished in accordance with applicable Medicaid standards to
eligible persons, the activities qualify for reimbursement under
this intra and inter-governmental transfer arrangement. Examples
of services commonly funded through these special public agency
transfer arrangements are Early and Periodic Screening Diagnosis
and Treatment services (the primary and preventive health program
for all Medicaid enrolled children under age 21, whose major
providers includes state and local health departments), prenatal
clinics, specialty clinics run by local and state health agencies
for children with special health care needs, and childhood
immunization programs.

The Department's Regulations

The Department's regulations are extraordinarily sweeping.
They go far beyond any reasonable effort to curb unlawful taxes or
donations and virtually eviscerate states' governmental transfer
arrangements. In our opinion the regulations constitute a direct
violation of the Medicaid statute and evidence the Administration's
complete lack of understanding of how states and localities make
public health expenditures. To the extent that the Administration
deliberately intended the standards now embodied in these rules
(and its assertion of its intent to eliminate FFP for governmental
transfers is underscored in the Preamble to the rules, 56 Fed Reg
46383'), either it has chosen to ignore, or is utterly incapable
of accurately interpreting, the Medicaid statute.

In the more than 25 years since the program's inception it is
difficult to recall a more extraordinary rule. Regardless of the
Administration's intent, the effect is the same: the complete
undoing of countless state and local public health service delivery
arrangements that constitute the health care lifeline for millions
of poor and medically underserved women and children and that
survive on a combination of Medicaid revenues and other scarce
sources of grant funds. If the Department had simply declared
publicly funded health activities unlawful, the impact would hardly
have been greater.

The new regulation is dk;ceptively simple in structure. In
essence the rule prohibits federal financial participation in the
case of voluntary transfers from health care providers to the state
agency. The term "health care provider" is defined in the rule as

The Preamble states as follows;
"Several commenters asked if HCFA inadvertently omitted the

material in the current §433.45(a) [authorizing intergovernmental
transfers], which outlines when public funds may be used as the.
State share .... Neither the proposed rule nor this interim final
rule precludes States from receiving provider donations or other
vguntarpayments. However, in both the proposed rule and this
interim nial rule. we intentiaally revised fthe intergovernmenta .
tjgansfer r gulationl to descri )e how a State's net expenditure for
medical _assistance is calculated in the presence of provider
donations, _aX revenues or other payments madq directly or
indi yto the state. County or any other governmental
instrumentality from. or on behalf of , health care providers.
Section 423345(d) will apply equally to all types of provider
donations or voluntary payments, both public and private., and will
offset nymonies received. (emphasis added)
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"Medicaid providers" 42 CFR §433.45(a). No distinction is drawn
between private providers and those providers that also are either
state or local agencies or public health instrumentalities. No
definition of "voluntary transfer" is given.

The rule simply states that "When calculating State
expenditures that are claimable for federal matching as medical
assistance, HCFA subtracts from nominal state expenditures... th1
amount of any reWnlU to the State grated by health care
Drovde _ W o,,_,Qygnitresults from either donations of other
volnary..payment..= oth [ .9.Q__be State. cuntY or any
governmental nsumn ity" 42 CFR §433.45(c) [emphasis added]
Thus, if any "Medicaid provider" makes any "voluntary transfer" to
the state either itself or through a county or any other
governmental instrumentality, the transfer does not qualify for
FFP.

Illustrative Examples of the impact of the Rules

In order to more fully convey the import of these rules, we
have prepared a series of illustrative case studies drawn from
actual state and local public health programs that drive home their
meaning.

Utah
prpg-am overvipy:

For several years the Utah health department and Medicaid
agencies have collaborated on a major Medicaid initiative to
improve the health of pregnant women and infants. The initiative
includes expanded Medicaid eligibility to cover all pregnant women
and infants with incomes below 133 percent of the federal poverty
level and waiver of the asset requirement; outstationed and
presumptive eligibility to assure swift enrollment into coverage;
comprehensive services including medical care, home visiting,
nutrition, social services and education furnished by health
department personnel and providers working with the state health
agency; follow-up services for pregnant women and infants and a
massive statewide outreach campaign.

According to state health and Medicaid officials, the results
have been impressive: a significant drop in infant mortality for
the first time in several years with sustained progress being noted
in current statistics, an increase in public awareness regarding
the importance of maternity care, and very high penetration into
the poverty population with the program. Indeed, even at only 133%
of poverty, the Utah Medicaid program is now financing nearly one-
third of all deliveries annually.

The program was initiated via an inter-title transfer of
appropriated funds from the state health agency to the state
Medicaid agency. These state maternal and child health funds, once
transferred at the health agency's initiative to the Medicaid
program, helped offset the considerable cost of the new program.

SP act ofe HF A rule:
Under the HCFA rule, the transfer made to the state Medicaid

agency by the health department would constitute a voluntary
transfer made to the state [by the state health agency] by or on
behalf of health providers [in this case local health agency
personnel or state health agency personnel themselves or their
employees or contractors]. As such the revenues generated by the
transfer would not qualify for federal financial participation
under 42 CFR §433.45 (c). Nothing in the rule's definition of
health provider or voluntary transfer exempts state health agencies
that spend state-appropriated health funds on covered services to
Medicaid enrolled patients.

Had the transfer not qualified for FFP, 4000 fewer women would
have been served. Given the high rroportion to of Medicaid births
in the state, it is not unlikely thK,. the significant reductions in
infant mortality similarly would not have occurred. Given the
elevated mortality patterns among poor infants and the resulting
vital role played by Medicaid under this initiative in reducing
infant mortality, the state's loss wouid undoubtedly have had
adverse health consequences.
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Illinois
Program overview:

Earlier this year, Illinois created a new intergovernmental
funding mechanism under Medicaid to reimburse local school
districts for medical services provided to poor children with
handicaps and other special education needs. The mechanism will
greatly expand resources available to serve children with special
educational needs, since half of all special education students in
Illinois are either enrolled in Medicaid or Medicaid-eligible. In
the first year, at least $10 million in combined state and federal
Medicaid funds will flow to local school systems under the plan.

Under voluntary cooperative agreements between local school
districts and the Illinois Department of Public Aid, schools will
report the number of Medicaid-eligible children in their special
education programs, and will identify those Medicaid-earned
services provided to disabled-children. That portion of service
costs attributable to serving Medicaid children will be reported to
the Illinois Department of Public Aid (the state Medicaid agency).
IDPA determines which services provided by the schools are eligible
for reimbursement under the state's Healthy Kids program (Illinois'
EPSDT program) and certifies to the Health Care Financing
Administration that funds have been expended by local school
districts on Medicaid services for Medicaid-covered children.
These funds qualify for federal financial participation under
current 42 CFR §433.45. Federal matching funds are then trans-
ferred to the State Board of Education and passed along to the
local school districts. The $10 million in Medicaid funds
furnished to the schools will enable them to serve thousands of
disabled children.
Impact Qf the HCFA rule: Under the rule, the schools are also
providers of care and are voluntarily transferring funds to the
state agency. Furthermore, the transfer to the agency would
constitute a "voluntary payment... by or on behalf of health
providers." 42 CFR § 433.45(c). The school health expenditure thus
would not qualify for federal financial participation, even though
the state, through its local school districts, is expending
millions of dollars of taxpayer funds on Medicaid covered services
for Medicaid enrolled children.

New York
Program overview:

The Prenatal Care Assistance Program (PCAP), New York's public
maternity program for pregnant women and infants, serves thousands
of Medicaid eligible children. Therefore, part of PCAP is
outstationed Medicaid eligibility determination and an inter-
governmental transfer between the state Health Department (which
administers PCAP) and the New York Medicaid agency. PCAP covers
all pregnant women who have incomes above 133 percent of poverty
but below 185 percent of the federal poverty level. The Department
of Health administers PCAP and reimburses health care providers for
prenatal, labor, delivery, and postpartum care for pregnant women.
Since nearly all the women served by PCAP are eligible for
Medicaid, the Department of Health reports these expenditures as
state Medicaid expenditures. The Department of Social Service in
turn certifies to the Health Care Financing Administration that
expenditures through PCAP qualify for federal matching funds. An
additional 70,000 pregnant women have been served through this
program.
Impact of the _CEA ru]ji:

Under 42 CFR §433.45, the state health department's transfer
of PCAP funds to the Medicaid agency would be a "voluntary payment
to the state... on behalf of health care providers.? 42 CFR §
433.45. The rule makes clear that the term "payment" can include
any voluntary transfer. (42 CFR §433.45 (a)) whether in the form of
cash or a budget transaction. Thus, the state apparently will not
be able to claim FFP for its public expenditures on behalf of
Medicaid-enrolled women simply because the actual expenditures are
made by a related agency.
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Texas
Program overview:

Parkland Memorial Hospital is the centerpiece of the Dallas
County Hospital District. In Texas, hospital districts are both
owners of hospitals and taxing entities which levy dedicated local
property taxes. Hospital districts play a key role in providing
public health care in the Texas, much as health departments do in
other states. Since many of Parkland's patients are poor and
medically indigent, it is also a major provider of services to
Medicaid recipients including ambulatory and inpatient care to tens
of thousands of women, infants and children. In a single year
Parkland hospital delivers of 10,000 infants.

In order to maximize its resources, the hospital transfers
part of its revenue from local property taxes to the state. The
transfer is then used by the state to help defray the cost of the
hospital's services to its Medicaid enrolled children. The state's
hospital, district expenditures are incorporated as part of the
hospital district expenditures are incorporated as part of the
state's overall Medicaid expenditures.

Impact of the HCFA ruI':
Because the District might be characterized either as a

Medicaid provider or as an entity making payments on behalf of a
provider under 42 CFR § 433.45(a). Those hospital revenues
generated by the district's payment to the state thus would not
qualify for FFP under § 433.45(c).

Parkland Hospital officials have estimated that next year the
hospital could lose $38 million in Medicaid funding under the rule.
The lost funds would affect some 650,000 outpatient clinic visits
and completely destabilize the entire community public health
system.

California
Program overview:

Like Illinois, California is developing a major initiative to
improve health services for impoverished children who are at risk
and disabled. Like Illinois, the state proposes to certify several
hundred of its poorest school districts as Medicaid providers. The
school districts in turn would develop comprehensive health
programs for children. These programs would be broad in nature,
offering services ranging from health exams and immunizations to
primary pediatric medical, vision, dental, and hearing care and
health care and management of poor children with education-related
disabilities. That portion of each district's expenditures
attributable to enrolled children would be treated as a state
Medicaid agency expenditure and certified for federal financial
participation.

Impact of the HCFA rule:
For the same reason as in the case of Illinois, these state

school health expenditures would no longer qualify for FFP.

Mississippi

Program overview:

The PHRM/ISS (pronounced "Promise") program channels high risk
pregnant women and their babies for intensive medical and social
services to prevent infant mortality. The program is operated by
the Department of Health and the state Medicaid agency certifies
the expenditures for federal financial participation. About 2,400
pregnant Medicaid recipients with extreme medical risk factors such
as diabetes or very high blood pressure are served by the $2.5
million program -- 80 percent of which comes from federal matching
funds. The program provides additional prenatal care visits,
closer medical monitoring and testing, and provisions for delivery
in appropriate hospitals.

Impact of the HCFA Rule:

As in Utah's case, Mississippi's transfer would constitute an
unlawful contribution to the state Medicaid agency by the health
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department clinics. Even though the state was engaged in an
expenditure on Medicaid eligible women and infants, its spending
would not qualify for federal financial participation.

The Draft Administration NGA Agreement

The agreement drafted by the National Governors Association
and the administration and submitted to the states for approval on
September 13th contains numerous problems which, if not resolved,
will cause tremendous harm. The agreement in many respects
represents major modification of longstanding Medicaid policy.
Such legislation cannot and must not be enacted in haste. It is
for this reason that the Administration should now either suspend
or withdraw its rule. If the Administration will not do so, then
moratorium legislation is absolutely essential.

The agreement is riddled with ambiguities and inconsistencies.
This perhaps might be expected given the relative haste with which
the negotiators worked. However, resolving these ambiguities may
take time, particularly to the extent that the resolution process
uncovers continuing areas of disagreement.

More importantly, however, in our opinion the agreement
contains the following fundamental flaws:

1. Arbitrary limitations on lawful taxes
The agreement spells out in considerable (and in our view

entirely inappropriate detail) the circumstances in which a tax
paid by health care providers will be considered "legitimate" for
FFP purposes under the statute. The federal government has a clear
interest in assuring that taxes are in fact paid to a state or are
actually transferred to a state so that the state has real funds to
expend on the program. However, the standards for "legitimate"
taxes go well beyond what is needed to avoid the use of "phantom"
taxes.

Even more alarming, however, is the fact that under the
agreement, even if a state devises a taxation arrangement that
completely passes muster under the agreement, it is nonetheless
prohibited from using this tax to finance many more than 22 percent
of the non-federal share of its program. Absolutely nothing in the
current statute permits the Secretary to dictate to states the
source of their non-federal - share payments. Under Section 1902
of the Act. so long as at least 40 percent of a state's non-federal
share comes from state expenditures the state has satisfied the
law, Uner current law, therefore, a state could elect to finance
i00 recent of its non-federal share from state expenditures
derived from fairly imposed and duly collected dedicated taxes,

In fact, virtually no state finances 100 percent of the non-
federal share of its Medicaid program from state-collected and
appropriated dedicated taxes, much less strictly from dedicated
health care provider taxes. But if the statute is to be amended to
incorporate a precise definition of permissible taxes and, more
importantly, if the law is to be amended to limit the amount of
state expenditures that can be derived from even permissible types
of taxes, then such a major departure from long-standing Medicaid
policy must be carefully weighed by Congress, just as it would
carefully weigh any major change in the structure of Medicaid.

We consider the Administration's insistence on limiting the
amount of federally matchable revenues derived from provider taxes
a thinly-veiled attempt to place off limits to states the one
source of revenues sufficiently elastic to support states'
escalating Medicaid costs. Obviously something must be done to
make health care expenditures for the poor more affordable than
they are at present. But that solution is a distance away, since
its resolution is inextricably bound up with the broader national
health debate. In the meantime, however, it would bea terrible
policy decision to prohibit states from using health revenues to
meet their indigent care costs.

Given the ERISA preemption of state authority to tax self-
funded employer-based health insurance plans, the only means states
have of reaching health care revenues is through provider taxation.
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To deny state and local governments' access to these revenues will
immediately harm a number of states who rely on provider taxes to
fund more than 22 percent of their non-federal share. In the long
run, however, every state and millions of beneficiaries will
suffer as alternative sources of revenues to finance Medicaid
expenditures either stagnate or erode. The choice in too many
states and communities will come down to Medicaid or eduction,
Medicaid or child welfare, Medicaid or day care, Medicaid or
housing and meals for the elderly.

2. Limitations on Governmental transfers
The agreement purports to resolve the issue of governmental

transfers. Agencies would be authorized to continue certifying
their expenditures on behalf of Medicaid beneficiaries as Medicaid
expenditures for FFP purposes. However, to the extent that the
transfers arise from revenues derived from "illegitimate" taxes,
states would receive no FFP. Moreover, to the extent that
counties, health departments, or special purpose units of
government (such as hospital districts) use revenues derived from
"legitimate" taxes, no FFP would be available above the 22 percent
cap.

3. Treatment of Disproportionate Share Hospital (DSH) Payments

The agreement would severely limit federal financial
participation for payments for DSH providers to no more than 11
percent of all Medicaid payments nationally. Moreover, the draft
agreement would prohibit states with low disproportionate share
payment levels from adjusting their reimbursement levels upward.
Under the agreement, states with higher than average DSH payments
(in excess of the 11 percent level) could continue to maintain
their higher expenditures for as long as it takes for inflation to
catch up with actual payments and reduce them to "allowable"
levels. In the meantime, however, the national cap means that
states paying less than the 11 percent threshold would be
prohibited from adjusting their payments upward, until all states
with greater than 11 percent payment levels adjusted their
expenditures downward.

No groups of Medicaid beneficiaries are more dependent on
public institutional and non-institutional sources of care than
children and women. Public hospitals account for a major
proportion of all indigent U.S. births, their clinics are part of
the primary health bare safety n.t for children, and in many major
cities, virtually the only source of such care. similarly,
children's hospitals are one of the most important sources of
quality inpatient and ambulatory care for low income children, with
Medicaid-enrolled children accounting for half or more of all
patients treated. The proposed national DSH cap would leave
virtually all children's hospitals and public hospitals with
reimbursement which is less than their reasonable costs. Moreover,
the national cap policy would in effect penalize a child in Texas
because the state of Arkansas was "too generous" with its
hospitals. This is simply absurd.

4. Donated Funds

The agreement appropriately would exempt from donated funds
prohibitions donations made by providers for administrative costs
associated with eligibility determinations. But such donations
would inexplicably also be limited to a cap of no more than 10
percent of state Medicaid administrative costs, regardless of the

2 Local governments may, under the agreement, use legitimate
provider taxes to meet their local match requirements or arrange
for intergovernmental transfers. However, the agreement appears to
limit states' capacity to claim FFP for provider taxes to a 22
percent overall cap on non-federal expenditures No separate
ceiling is established for governmental transfers derived from
local provider specific taxes. In many states, therefore, this
source of funds will be lost to localities..
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actual cost of states' Medicaid enrollment assistar-e programs.
Moreover, the agreement, for reasons we do not unders' a: d, appears
to prohibit donations made not only by but also n bLehlf of health
providers, even if the entity or organization donating the funds is

not itself a health provider. We see absolutely no reason why a

state agency should not be able to accept, spend, and treat as

matchable non-provider charitable contributions to help defray the

cost of its programs.

Conclusion
The Department's rule will cause nearly unimaginable program

dislocation for millions of poor women and children. The rules
fundamentally threaten many publicly funded health service systems
for women and children. Moreover, the rules are utterly
gratuitous. States would be penalized under the donated funds
provisions of these rules not because they fail to make
expenditures but simply because their expenditures do not fall
within certain arbitrary recognized classifications.

While the agreement may be a start, it contains many problems
-- problems far too serious and fundamental to be resolved during
the final-days of this session of Congress. We therefore urge the
Senate to join the House in enjoining the Administration from
enforcing its rules (if the Administration will not suspend its
rules itself) for a reasonable period, so that this crisis can be
permanently resolved.

STATEMENT OF SENATOR WILAM V. Rom, JR.

Thank you Mr. Chairman, when Medicaid was first established, the Federal Gov-
ernment assured States willing to establish their own Medicaid programs that they
would get at least a dollar for dollar match on their costs. However, recently many
states have resorted to funding schemes which result in obtaining straight Pederal
dollars for portions of their Medicaid plan.

Perhaps some of the fiscal arrangements devised by the states are not the scares
that this Committee has heard so much about, but, my home state of Delaware
never implemented any suc.h arrangement. In addition, legislation now being consid-
ered by the House would only bail out states who already have some scheme in
place-this means that the taxpayers in states like Delaware will have to be further
subsidizing the Medicaid programs in other states. Of course, Delaware could ex-
pand services to low income women or seniors, or other areas, if a really good fiscal
scam had been rigged. Instead, tough decisions were made, and the State is carrying
its burden fairly.

Under current conditions, the cost of Medicaid is skyrocketing. The original intent
for the Federal-State matching rate played a key role in keeping states fiscally re-
sponsible but many of these scams have eliminated that responsibility. While the
regulations issued by the Department of Health and Human Services are not per-
fect, the States' use of these financing scams, in my view, go beyond the bounds of
the original mission of the Medicaid progam. I am aware of the fiscal constraints
facing many States, but in some cases, this manipulation of Federal assistance ap-
pears to be abusive and almost fraudulent. I am particularly concerned that if these
financial schemes are not regulated, then an unfair burden will be increased on
States that never put one of these schemes in place.

PREPARED STATEMENT OF LUCY SHAW

Mr. Chairman, members of the Committee, I am Lucy Shaw, President and Chief
Executive Officer of the Regional Medical Center at Memphis, otherwise known as
The Med. I am pleased to testify this morning on behalf oFthe National Association
of Public Hospitals (NAPH), whose members include over 100 metropolitan area
safety net hospitals. In particular, I am pleased to have this opportunity to describe
for you the potentially devastating impact on The Med and other similar hospitals
of HCFA's October. 31 Medicaid financing regulations. I am accompanied this morn-
ing by Larry Gage, President of NAPH. Mr. Gage does not have a separate prepared
statement, but he is available to answer any questions you may have about the im-
pact on safety net hospitals nationally.



In summary, Mr. Chairman, the new HCFA rules will eliminate federal matching
payments for provider donations, reatly restrict federal matching for services fund-
ed in part. through provider-specific taxes, and po sibly even reduce or eliminate the
ability of local government entities to participate in funding the Medicaid pro-
gram. In Tennessee and many other states, because of the increased demand for
services by indigent patients and the weakness of the economy, these sources of
funding have become an essential part of the Medicaid program.

It is no exaggeration to say that if these rules are allowed to go into effect on
January 1, and local funding options are no longer available in Tennessee, it will
mean disaster for Medicaid recipients and the hospitals that serve them.

The continued ability of safety net hospitals like The Med to keep our doors open
to all persons, regardless of ability to pay, will be imperiled. Our trauma center,
high risk obstetrics program burn center and neonatal intensive care unit, all of
which serve the entire mid-S§outh, will be immediately threatened. Our ability to
serve as family doctor for the poor and uninsured will also be in jeopardy. Although
we will do our best to avoid it, if these regulations go into effect many low income
women, children and other Medicaid and ulinsured patients will lose eligibility, lose
access, lose the opportunity to improve their health status-and in some cases, pos-
sibly even lose their lives.

or these reasons, NAPH strongly urges this Committee to take immediate action
to prevent HCFA from implementing these new rules, by adopting an extension of
the current moratorium, as set forth in H.R. 3595 and S. 1886. Congress must im-
pose this additional moratorium in order to allow the development of such impor-
tant Medicid policy in a more careful manner.

In the remainder of my prepared testimony today, I will discuss each of the issues
raised above in greater detail. First, I will discuss the impact of these regulations
nationally. Second I will describe the Medicaid and indigent care services provided
by The Med and discuss the Tennessee provider tax program. Third, I will tell the

committee why NAPH believes these regulations are clearly illegal. Fourth I will
provide the Committee with some specific observations on the proposed OMB/NGA
staff "compromise."

PROVIDER TAX AND VOLUNTARY DONATION PROGRAMS ARE NOT "SCAMS"

It has been often suggested by the Administration that voluntary donation and
provider tax programs are "scams" and "schemes" designed to use Federal Medicaid
matching dollars for illegal purposes. This is simply not true. In most states, the
use of local sources to augment the state's share of Medicaid spending has resulted
in the essential, and often federally-mandated, continuation and expansion of Medic-
aid eligibility and services. It has also resulted in improved access and modest new
initiatives for other uninsured indigent patients.

While isolated instances of abuses may exist and should clearly be dealt with, the
solution is not to outlaw the good programs afong with the bad ones. A recent sur-
vey of 22 NAPH member hospitals in 13 states with donation or tax programs re-
vealed that in no case were funds being used for purposes other than Medicaid and
indigent care. Moreover, the survey revealed that in no case did Medicaid payments
to providers even begin to meet the full needs and costs of' serving Medicaid and
other indigent patients, In fact, net losses at these hospitals from serving Medicaid
and other indigent patients ranged from $2 million to $143 million, even after all
Medicaid payments (including disproportionate share adjustments) and direct local
subsidies were taken into account. Over half of these hospitals still experience losses
in excess of $40 million. A table summarizing these results will be submitted for
the record.

IMPACT ON TIlE MED AND TENNESSEE

In the case of The Med, our involvement in the Tennessee provider tax program
meant that total Medicaid payments, including disproportionate share payments,
will actually exceeded Medicaid costs by only $7 million in FY 1991. This modest
additional resource from the provider tax program must be compared with The
Med's $92 million in total uncompensated care for that year. It may be helpful to
tell you a little more about The Med and the Tennessee program.

The Refional Medical Center at Memphis is a 620 bed tertiary teaching hospital.
We experience over 22,000 admissions and over 200,000 outpatient and emergency
room visits each year. While approximately 30% of our patients are Medicaid eligi-
ble, over 40% of our patients are uninsured. Just 18% have some form of private
insurance and only 13% are covered by Medicare.

As a result of this patient mix, our bad debt and charity care costs are high and
extremely burdensome at The Med, increasing from about $72 million dollars in



1988 to $92 million dollars in 1991. While we have received an annual local operat-
ing subsidy of $26.8 million dollars, that does not approach the cost of charity, much
less bad debt and contractual write-offs. We have had no cash reserves, no invest-
ment income, and nowhere to turn if red ink bleeds onto our balance sheets. Our
choice is to cut services to those who depend on us. Such services include the only
burn unit; the only Perinatal outreach program and Level IV high risk obstetrics
center; the only psychiatric emergency room; the only comprehensive prenatal sub.
stance abuse program; the only adult sickle cell treatment center; and the only
Level I Trauma Center serving our areas residents and visitors. But for our Medic-
aid disproportionate share adjustments ("MDSA"), these services would evaporate,
impacting both insured and uninsured.

Congress established the Medicaid program 26 years ago to take care of poor peo-
ple, but a large group of non-Medicaid eligible, uninsured people remained andgrew. Congress recognized that "Safety Net hospitals like ours were filling the
acute care needs of those uninsured, and set up MDSA to help us fund their care.
Tennessee's MDSA continues as a model for strengthening the hospital Safety Net.
Without it, THE MED would have buckled under the weight of its charity care ex-
pense.

Tennessee's experience is illustrative. Tennessee is a relatively poor state whose
Federal Medicaid Percentage does not fully take into account the extent of the
state's need or its difficulties in financing the state's share of Medicaid costs. See
General Accounting Office, Medicaid: Improving Funds Distribution, HRD-91-66FS
(May 1991). Tennessee has nonetheless implemented major Medicaid improvements,
especially for poor children, in recent years. Concerned regarding its inant mortal-
ity rate, the state has met and exceeded Congressionally managed improvements in
coverage for pregnant women and infants,

These changes, as well as accelerated implementation of the Qualified Medicare
Beneficiary program, improved support for disproportionate share hospitals and
other reforms, were first made possible with provider donations, and more recently
with mandatory assessments on hospitals and nursing homes.

In 1990, the State of Tennessee imposed a provider tax on its most significant pro-
viders of care to the indigent. Let me say that this was not the kind of tax that
safety net hospitals might have referred. Nonetheless, it was the only one thatcould realistically be enacted in the time frame available. The State Medicaid pro-

gram was facing a crisis. Without increased revenues, the Program would have col-
apsed. A broad based tax was simply not politically possible. Given all of these cir-

cunistances, Tennessee's safety net providers agreed to be taxed to ensure the sur-
vival of Tennessee's Medicaid program.

Tennessee's provider tax structure began as part of an innowitive approach to
raising money to keep up with rising costs of meeting the health care needs of low
income Tennesseans, including those who are uninsured as well as the Medicaid eli-
gible. Beginning in 1987, Tennessee aggressively implemented improvements in eli-gibility in a Medicaid program which had been riddled by budget cuts in 1983. The
annual 14 day limit on inpatient hospitalization was increased to 20 days in 1987,
then made unlimited in 1989. Eligibility ex ansione for pregnant women, infants
and children were made, exceeding Congress mandates. Now, pregnant women and
infants are covered up to 185% of the federal poverty level Significantly, Ten-
nessee's high infant mortality rate dropped from 11.7 per 1,000 live births to 10.8
per 1,000 live births between 1987 and 1989. -

For all categories, the number of people eligible for Medicaid increased from just
over 500,000 to almost 900,000, at a time whJen the state's economy simply could
not have generated sufficient revenues from any other source to finance such expan-
sion. During this same period, the total unite of service provided to Medicaid recipi-
ents increased from 23 million to over 38 million, while at the same time the cost
of each unit increased from $37 to nearly $45.

For these reasons, a substantial portion of the new Medicaid revenues generated
through The Med's tax payments are not returned to The Med in increased pay-
ments, but rather are used by the State for other important Medicaid expenditures.
In fact, The Med's anticipated tax payments in the current fiscal year will generate
over $57 million in new resources over and above Medicaid payments to THE MED,
which the state will use to fund increased eligibility and the increased cost of serv-
ices generally. Net payment adjustments to The Med this year are expected to in-
crease by just $8 million. In all, in FY 1992, the Tennessee program used a total
of $354,396,000 in local provider taxes paid by hospitals and nursing homes, to help
finance a $2.5 billion Medicaid program.

Congress had the example of Tennessee in mind when it enacted OBRA '90. There
was a clear intent, expressed in Clause (b)(1) of Section 4701, to affirm and perma-
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nently protect the states' use of provider assessments to meet their Medicaid financ-ing responsibilities.ennessee also continued to rely on donations. A permanent federal policy with

regard to the matching of such revenues remained to be established, Congress was
concerned that if there were a change in the federal treatment of donated funds,
states such as Tennessee should be aflbrded an opportunity to adjust their revenue
policies to avoid budget and/or programmatic dislocations. With that end in mind,
Congress last year sought to ensure that states using donations would have at least
until )ecember 31, 1991 to make other revenue provisions.

In light of OBRA'90 Tennessee revised and expanded its hospital and nursing
home tax programs and ended its reliance on donations. Although provider revenues
that were once volutary are now mtudatory, and are substantially increased, the
source of those revenues, and the uses to which they are put, are little changed in
their basic character from the state policies previously approved by the HIS De-
partmient Appeals Board.

Since the implementation of the original provider revenue-financed Medicaid im-
provements, Tennessee has seen as significant drop in its infant mortality rate, from
11.7 rer 1,000 live births to 10.8 per 1,000 live births between 1987 and 1989. The
States strong continued commitment to improving health outcomes among the poor
was reflected in its expansion, in the current fiscal year that began July 1 1991,
of Medicaid coverage to reach pregnant women and infants with incomes oup to
185% of the poverty level. The State's election of this coverage option authorized by
OBRA '89 was particularly noteworthy since it occurred in the midst of a state
budget crisis in which almost every other section of state government activity suf-
fered substantial budget reductions. Tennessee, consistent with federal statutes,
also broadened and enhanced its Disproportionate Share hospital program.

Now Tennessee, having pursued important state and national health objectives
while consistently tailoring the financing of its Medicaid program to the require-
ments of federal law, faces catastrophic dislocations as a result of the Secretary's
interim final regulations. The effect of the September 12, 1991 regulations will be
to slash $550 million from Tennessee's fiscal year 1991 Medicaid budget, halfway
through the fiscal year. This represents a 24% reduction in the entire program
budget. Annualized, this willcut approximately $1.1 billion from the Medicaid budg-
et, or approximately 50% of expenditures. Inevitably, state officials would be forced
to impose massive reduction in eligibility, services and payments. The tragic con-
sequences of such reductions would include substantial human suffering and loss of
life among the approximately 800,000 Tennesseans dependent upon the state's Med-
icaid program, as well as among the nearly one million uninsured Tennesseans who
must turn to Disproportionate Share hospitals' as their providers of last resort.
Those sane hospitals, many of which are in underserved rural areas, provide health
services to the general public that are not available elsewhere in their communities.
The magnitude of the threatened Medicaid cuts poses such as peril to their financial
stability that it jeopardizes the state's health care infrastructure.

TrILE PROPOSED REGULATIONS ARE CLEARLY ILLEGAL UNDER CURRENT LAW

As the projected impact on Tennessee and other states clearly indicates, HCFA's
interim final rules will mean the denial of necessary health care to low income
mothers, infants, trauma victims, patients with AIDS and those suffering from drug
abuse. But not only do the rules represent bad policy, they are also illegal under
cuiTent Medicaid law.

Last year, Congress spoke on the issue of federal matching of provider taxes. In
the On~iibus Budget Reconciliation Act of 1990, Congress decided that HCFA was
to continue to match provider taxes, whether or not these taxes are of general appli-
cability. The only exception to this proscription provided that the Secretary could
deny federal matching payments where a provider is "reimbursed" for the cost of
a tax. As Congressman Waxman, Chairman of the Health Subcommittee, House En-
ergy and Commerce Committee has written, this exception was intended to insure
that hospitals did not include the cost of a provider tax on a Medicaid cost report.

HCFA has blatantly ignored Congressional intent. It has instead usurped Con-
gress' role and legislated by regulation. The interim final rule will allow HCFA to
deny federal matching payments wherever it finds "linkage" between provider taxes
and provider reimbursement. It has allowed itself unlimited discretion to find such
linkage. Essentially HCFA has permitted itself the freedom to match the taxes it
likes and deny matching payments for those it doesn't like.

In promulgating this rule, HCFA has also ignored over twenty-five years of Medic-
aid history. Local participation in Medicaid funding, especially by governmental en-
tities, has been an integral part of the Medicaid program since its very inception.



Use of local funding sources for up to 60% of the non-federal share is clearly author-
ized by Section 1902(a)2 of the Medicaid statute.

The ability of states to use local funding sources was not an accident, but was
in fact a conscious decision of the Congress to adopt the position of the Senate in
this area. Legislation creating the Medicaid program as originally introduced in the
House of Representatives required States to provide 100 percent of non-federal ex-
penditures. The House bill was amended in the Senate to allow local sources to fund
a portion of the non-federal share. 111 Cong. Rec. 16791 (July 7, 1966). The Con-
ference Report explaining the Senate amendment states:

"The House bill . . . required . . . a State plan for medical assistance to
provide that all of the non-federal funds uder it shall be from State, rather
than State and local sources. The Senate amendment provided as an alter-
native that, if a State, on an equalization or other basis, could assure that
lack of adequate funds from local sources would not result in lowering the
amount, duration, scope, or quality of care and services available under the
plam, local fmds could continue to be utilized to meet the non-federal share
of expenditures under the plan." H.R. Cong. Rep. No. 682, 89th Cong. Ist
Seas. 60 (1966).

In fact, local governments have shared responsibility with states for funding Med-
icaid expenditures since the beginning of th , Medicaid program, and federal match-
ing payments have always been available for these local government funds. Since
at least 1977 (and possibly earlier) local health care providers have also funded a
portion of the non-federal share of Medicaid expenditures in many states. Federal
matching payments have also been available for these local provider funds.

For these reasons, NAPH believes that it is clearly illegal for HCFA to attempt
to eliminate local funding sources through regulation. As a result, a group of NAP H
member hospitals, led by Atlanta's Grady Memorial Hospital, asked the federal
courts last Thursday to declare these regulations illegal.

While NAPH is hopeful that the courts will overturn these illegal regulations, we
agree that litigation is ultimately not the best way to address any policy decision
of this magnitude, involving the future of the Medicaid program and the federal
commitment to serving the poor. Congress is clearly the appropriate forum to ad-
dress these vital questions of access, financing and care for the poor, and Congress
should do so deliberately, with ample time to give a full and careful consideration
to these highly complex issues. It is therefore imperative either that HCFA with-
draw these regulations, or that Congress impose a moratorium on their implementa-
tion, so that such deliberations may proceed.

COMMENTS ON PROPOSED NGA STAFF "COMPROMISE"

Finally, we understand that there has been some discussion of a "compromise"
being negotiated between OMB and certain staff members of the National Gov-
ernor's Association. From what we can gather, this "compromise" goes far beyond
the provisions of the new regulations, involving important and complex issues such
as the adequacy of Medicaid payment rates generally, the relationship of Medicaid
to Medicare, and disproportionate share hospital adjustments, We are gratified that
the OMB "compromise" was rejected last waek by a substantial majority of Gov-
ernors. However, the very fact that Administration "negotiations" on such vital mat-
ters could occur behind closed doors, without the involvement of the Congress or
other affected parties, such as providers, recipients, or State Medicaid directors, sets
a dangerous precedent.

NAPH would be pleased to participate in a deliberate, reasoned debate of the
many important questions raised by these regulations, as well as other issues, such
as the adequacy of current Medicaid hospital payment methodologies and the most
appropriate means of financing health care for all uninsured Americans. What we
must not do, however, is act precipitously, with artificial deadlines such as the de-
sire of the Congress to recess by Thanksgiving. Now that this debate has been ex-
panded to include major, historic changes in the heart of the Medicaid program, it
is imperative that the issues be addressed carefully and thoughtfully.

In conclusion, the Congress must continue to demand that HCFA withdrew these
regulations, or extend the current moratorium to prevent HCFA from enforcing
them, while we weigh all of the complex issues in a more careful and deliberate
manner next year.

Again, I appreciate this opportunity to testify, and I would be happy to answer
any questions you may have at this time.



CHANGES IN MEDICAID
BY GROWTH FACTOR

Fiscal Year

FY 86-87

FY 87-88

Eligibles

507,934

540,404

FY 88-89 611,993

FY 89-90 693,714

FY 90-91 781,011

FY 91-92 879,279

FY 91-92* 879,279

Units of Service

23,260,113

25,899,569

30,183,896

33,801,400

38,305,023

42,901,626

42,901,626

Cost per Unit

$36.78

$39.21

$38.51

$39.88

$44.79

$53.40

$47.47

* without enhanced

FY 91-92 expenditures are projected

MDSA
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PREPARED STATEMENT OF GMAL R. WILENKY

Mr. Chairman and Members of the Subcommittee. I am pleased to be here this
morning to discuss with you the Health Care Financing Administration's recent ac-
tions regarding State donation and provider tax programs.

INTRODUCTION

The Medicaid program plays an important role in meeting the health needs of our
nation's most vulnerable citizens. This program must remain strong and stable to
ensure that the poor receive essential health services.

State donation and tax programs present a complex issue, but it is clear that they
have the potential to undermine a basic premise of the Medicaid program-that
funding be shared through a Federal match of State monies. In a matching pro-
gram, those responsible for expenditure decisions and the direct fiscal management
of the program must have a reasonable stake in program costs. This shared respon-
sibility works to shape their decisionmaking to contain costs. The requirement for
a State share of payment has always acted as a restraint on the otherwise open-
ended Medicaid program.

Without a limit on evolving State donation and tax programs, we will move quick-
ly toward a system of fourth party payment where the Federal government, not the
patient, the provider, or the manager of the program is at risk for the cost of serv-
ices. State provider tax and donations programs threaten to alter fundamentally the
intended funding relationship between Federal and State governments.

Federal Medicaid obligations increased 17 percent from 1989 to 1990, and a 31
percent increase is projected for 1991. Provider donations and tax programs are
partly responsible, and represent a potentially huge Federal budgetary increase.

The Department's Inspector General reported on the exponential growth of these
programs. In 1986, only West Virginia was using donations as the S tate's share of
Medicaid ftuding. By the middle of 1991, 38 States were using donation and tax
programs. Today, I understand all but six States have a plan to use these programs.

Estimates of Federal funds being requested by States to match donations and
taxes illustrate the rapid growth of these programs during the last year. In October
1990, the Inspector General reported that $497 million in matching funds were re-
uested by 9 States. By May of 1991, 18 States had requested $2.6 billion-five

times the amount requested just over half a year earlier. By July 1991, 30 States
had requested $3.8 billion in Federal matching funds.

Unlesi restrained the growth in Federal matching funds for state donations and
taxes is not expactea to abate. HCFA currently estimates States will request at least
$5.6 billion in Federal r, watching funds for donation and tax programs in FY 1992.

We believe that some Sttr.ei are using these "free" Federal fuids to increase serv-
ices, expand access, and roak&e other positive changes. But nothing in the current
situation even allows us to ei)mure that "free" Federal funds are used in this man-
ner.

In fact, the Inspector General reported "these programs are generally not used to
increase services to Medicaid recipients or improve the quality of care. More often,
they are 'carefully crafted' finance techniques that allow States to reduce their share
of Medicaid costs and force the Federal government to pay more."

In any case, States can use Federal funds generated through donation and tax
programs for any purpose they want.

PROGRAM BACKGROUND

The proportion of J'ederal financial participation in Medicaid spending is deter-
mined by a formula based on per capita income levels within a State. The Federal
share can range froa, 50 percent to 83 percent, and States must first produce their
share of payments to providers before receiving Federal funds. Over the last 5 and
a half years, over 60 Congressional mandates, by our count, have required States
to expand their Medicaid coverage and services well beyond the original scope of the
program. For this and other reasons, Medicaid expenditures now represent over 16
percent of most State budgets. According to the National Association of State Budg-
et Officers, Medicaid is the second fastest growing item in State budgets.

Governors and State Medicaid Directors, searching for ways to -fund their pro-
grams, have turned to elaborate financing methods to increase the amount of dollars
they can obtain from the Federal government.

Some States use these financing mechanisms to decrease their overall, true State
spending on Medicaid, without decreasing eligibility services or payments to provid-
ers. Other States use donations and taxes to expand Medicaid or increase their pay-
ment to providers at little or no cost to the State.
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We recognize that some States have put the additional funding to good use. But,
we are concerned that 100 percent Federal funding distances State program man-
agers from concerns about program costs, and exposes the Federal government to
potentially huge fiscal liabilities.

DONATIONS AND TAXES: HOW THEY WORK

Donation and tax programs vary from State to State but they alter the Medicaid
matching rate in basicaly the same way. These programs typically work as follows:

* States "borrow" money from providers (usually hospitals) through donations or
tax programs;

* TIbis money is used as the State share of Medicaid and is matched, at least dol-
lar for dollar, by Federal funds. One state now receives 4 Federal dollars for every
single dollar it contributes as its share.

* States frequently increase Medicaid payments to reimburse providers for the do-
nations or taxes they paid.

* The State then uses the Federal matching finds to pay providers for Medicaid
services. In many States, providers are guaranteed to get back at least as much as
they donated or paid in provider-specific taxes through "hold harmless" mechanisms.

As an illustrative example, suppose hospitals were being paid $100 million uider
Medicaid. Assuming that the match rate is 50 percent, the State and the Federal
government each would pay $50 million. The State then both: implements a dona-
tion or tax program and receives $100 million from hospitals; and increases the pay-
ment to the hospitals to $200 million. The State then receives an additional $100
million in Federal matching finds.

Under this scenario, hospitals are actually qetting the same net payment of $100
million after deducting the cost of the donation or tax but now this $100 million
is 100 percent Federally funded.

Before the financing scheme the State paid 50 percent of the provider payment,
or $50 million. Now, the Federal government pays the entire $100 million; the St ate
ays nothing. Provider payments and Medicaid services remain the same. In this
tate, then, the Federal matching rate has gone from a nominal 50 percent to an

effective 100 percent.
Overall, the Federal government ends up paying a higher effective Medicaid

matching rate.

MEDICAID REFORM

If these arrangements are allowed to continue unabated, a significant shift in the
intended, shared funding relationship of Federal and State governments will occur.
In addition, States that choose not to engage in donation and tax programs are dis-
advantaged relative to other States. Their citizens feel the negative, national ef-
fects-for example, higher deficits-that increased Federal outlays associated with
donation and tax programs cause, without the benefit of those dollars flowing to
their State.

This fundamental change in the Medicaid program should not be permitted to
occur without full and open policy discussions on all issues, including financing the
cost of any chmges. The implications of major changes in Medicaid should be con-
sidered within the larger public debate on health care reform issues.

As Medicaid currently exists, States are accountable for the partial funding and
proper management of their programs. It is in thir. spirit that HCFA will continue
to monitor and review the methods States use to operate and fund medical assist.
ance for their eligible populations.

HISTORY OF TIlE, PROPOSED RULE

In 1986 HCFA allowed States to accept private or public donations as a State's
share of Anancial participation for the entire program. previously donations had
been acceptable only for training programs. Tax policy, described in instructions is-
sued to State Medicaid agencies, allowed Federal matching funds only for taxes that
apply to all types of businesses in a State.

1n 1986, several States began using donations as a significant substitute for State
funding. HCFA attempted to restrict these programs, but, ultimately decided that
a new regulation was needed.

In 1988, Congress imposed a one year moratorium on any regulatory change. This
was continued in 1989.

In February 1990. HCFA published a proposed regulation that addressed both do-
nation and tax policies. H(FA proposed, before determining actual expenditures



qualifying for matching, to subtract from nominal State expenditures the revenue
to a State from either a donation from a provider or a provider-specific tax.

In November 1990, the enactment of OBPRA 90 continued the moratorium on issu-
ing a final donations regulation until January 1, 1992. OBRA 90 also prohibits
matching funds when States reimburse hospitals, nursing facilities, or ICF'o/MR for
costs "attributable to" taxes imposed solely on these facilities, provider-specific taxes
not linked to Medicaid institutional payments will still be eligible for full Federal
financial participation.

On September 12, 1991, HCFA published an Interim Final Rule (IFR) interpret.
ing the 03RA 90 tax provisions and prohibiting the use of provider donations. Thepublic was given 60 days to comment on this rule. To eliminate the confusion that
emerged during the comment period, we issued a clarification on October 29, 1991,

This clarification was intended to correct several deficiencies in the September 12
version of the regulation. Most importantly, the issue of intergovernmental transfers
was clarified, The September 12 rule couldbe read broadly to eliminate intergovern-
mental transfers, including long-standing State practices. HCFA did not eliminate
the use of all intergovernmental transfers. Our clarification explicitly states that le-
gitimate public funds transferred between different levels of local government would
continue to be allowed under current law.

One example of a legitimate intergovernmental transfer would be where States
require county property taxes to be contributed to the Medicaid program. These
funds would be matched with Federal dollars so long as the taxes were not provider-
specific or not linked to Medicaid payments. Another example would be where a
county Maternal and Child Health Agency has been contributing money to the
State's Medicaid program or certifying that services were provided to Medicaid pa.
tients. Again, these resources would continue to be matched with Federal dollars as
a legitimate contribution to the program.

In other words, county-generated taxes and donations will be viewed in the same
manner as state-generated taxes and donations for the purpose of Federal matching
funds. For Federal matching purposes, counties and local governments will be bound
by the same rules for generating this income as States.

The October clarification also clearly defines the provider-specific tax payments
not allowed for Federal matching. The total amount of taxes to be withheld from
matching is the lesser of a provider's entire provie.er-specific tax payment or the por-
tion of Medicaid payments to the provider that -an be attributed to its tax payment.
We believe this initerpretation is fully consistent with Congressional intent and re-
flects the best reading of the OBRA 90 language.

We recognfized that many States would', dvedto convene their legislatures to revise
their Medicaid fundingprograms or otherwise address the effect of the interim frial
rule on their budgets. I he October rule provided a delayed effective date of July 1,
1992, for States which: (1) submit an application by January 2, 1992, describing the
changes they will make to their donation and tax programs to achieve compliance
with the rule; md (2) enter into an agreement with HCFA to implement such
changes no later than July 1 1992, If the revised donation mid tax programs are
put into effect by that date, hCFA will not disallow costs related to the previous
donation and tax programs for the period between January 1, 1992 and July 1,
1992.

FURTHER DISCUSSION

We continue to believe our rules are consistent with the OBRA 90 statute, but
we recognize that there are strongly held views to the contrary.

With most States involved in donations and tax programs to finance Medicaid, we
are aware that our rulemaking is controversial, even though we have provided a
transitional period for States to meet the rule's terns, Since publication of the Octo-
ber 31 clarification States have continued to be extremely vocal in their concern
about the effect of these regulations on their budgets.

Therefore, in light of:
* the potentially disruptive nature of the ride;
* the difficulty States face in trying to balance budgets with out-of-control Medic-

aid costs and soxft economies;
# the controversy over our interpretation of the OBRA 90 statutory language; and
* the complicated technical, administrative, and interpretive issues involved in

implementing the rule

We believe a legislative change is preferable to the rule taking effect. We are
working with the National Governors' Association as part of our efforts to develop
such legislative options.
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As you know, on November 7 the House Energy and Commerce Committee passed
amendments to extend and modify the moratorium, through September 30, 1992, on
the issuance of any regulation changing the treatment of voluntary contributions or
provider-specific taxes.

If this legislation is enacted, we will return to a situation that allows existing do-
nation programs to continue and gives States unrestrained ability to obtain Federal
matching funds using refundable, provider-specific tax schemes. The short-term
Federal exposure to increased Medicaid spending will be virtually unlimited, The
transition from this extended moratorium could potentially be much more difficult
for the States than if steps are taken now to revise our approach to donations and
taxes.

CONCLUSION

Without reytlations or a legislative change, the financing burden on States will
shift to the Iederal government and seriously jeopardize the current Medicaid pro-
gram. Full Federal funding will mean that States will no longer feel pressure to con.
trol costs and manage the program efficiently.

We believe a legislative solution is needed to set clear boundaries for States and
give HCFA the administrative flexibility to address the difficulties this issue has
posed.

States are accountable for the appropriate management and financing of their pro-
grams, and the Federal government is reponsible for holding them accountable. It
is my intention, then, to safeguard the Federal resources currently available, while
maintaining quality medical care for all our Nation's vulnerable citizens.

We, at HCFA, will continue to discuss with States their unique problems and to
explore acceptable fumding arrangements. Likewise, I am looking forward to hearing
the Committee's views and working with you to bring this issue to resolution.

RESPONSES OF GAIL WILENSKY TO QUESTIONS SUSMITED BY SENATOR MITCHELL

Question No. 1. As you know, the State of Maine has developed a provider-specific
tax plan. Maine was given technical assistance in the development of its plan by
staff at Region I HCFA in Boston. Why was HCFA staff willing to assist with the
development of Maine's plan when they must have been aware of the pending regu-
lations?

Answer, Staff at HCFA Region I in Boston provided the State of Maine with tech-
nical assistance necessary to the development of a provider-specific tax plan only in-
sofar as it was appropriate to do so under existing statutory authority. However,
Region I did not encourage developments beyond that point.

Question No. 2. Maine, like many other states, is in serious fiscal crisis. If the
provider-specific plan cannot go forward health care services to our poorest citizens
will be jeopardized. If States' provider-specific tax plans are prohibited, how do you
expect states to raise the revenues needed to maintain services to the poor?

Answer. Subsequent to the passage of H.R. 3696 as amended by Senate and
House conferees, provider-specific taxes are allowed to be implemented by states up
to 26 percent of a State's Medicaid expenditure.

Question No. 3. One of the key issues being negotiated between the Administra.
tion and the NGA is the question of "lIukage"--of assuring hospitals or other provid-
ers that the amount taxed will be returned. HCFA is opposed to "direct linkage" and
uses the State of Florida as an example of an acceptable arrangement with reitm-
bursement to its hospitals.

Maine is a rural state with only 42 hospitals-half of which are reimbursed at
the rural rate. Many of our rural hospitals have a high percentage of Medicare pa-
tients AND a high utilization rate, I am concerned about the fiscal viability of these
hospitals if they are unable to recapture the amount of revenue lost in the provider-
specific tax proposal.

Have you taken this type of scenario into consideration during your discussions
with the*Governors? If not, I urge you to do so,

Answer. States are allowed extensive flexibility under current law, as recently
passed, to categorize hospitals as disproportionate share while HCFA is prohibited
from issuing regulations on this issue.

RESPONSES OF GAIL WILENSKY TO QUESTIONS SUIIMIr) BY SENATOR ROCmR.FEILER

Question No. 1. There has been some discussion I understand about a 2-way mor.
atorium. Current State programs would be grandtathered into a time-limited mora-
torium and no new State programs could be enacted during this period of time.
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West Virginia's provider tax program was enacted into law on November 4 of this

year, Would you support a grandfather provision that would include State programs
that were enacted by November 15, 1991? Why or why not-taking into account that
HCFA did not issue its final clarification until October 31, 1991 and that the legisla-
tion enacted in West Virginia was the result of an intense 6 months of debate and
discussion and not thrown together when it looked like special treatment might be
available to established programs?

Answer. The Conference substitute for H.R: 3695 allows Federal matching to con-
tinue, until at least October 1, 1992, for provider tax programs enacted on or before
November 22, 1991. Therefore, West Virginia's provider tax enacted on November
4, 1991 will qualify for Federal matching funds during the transition period.

Question No, 2. You have said that states ought to come in and sit down and talk
about fundamental reforms of the Medicaid program rather than changing the tradi-
tional financing relationship of the Medicaid program through the backdoor via fl.
nancing arrangements that rely on voluntary donations or provider taxes. What
types of Medicaid reforms is HCFA interested in discussing?

Answer. The types of reform HCFA was interested in discussing regarding Medic-
aid reforms related to the issue of backdoor financing arrangements that rely on vol.
untary donations or provider taxes. The States, through the National Governors' As.
sociation did in fact discuss these issues and related reform options with HCFA.
These H6FA-NGA discussions formed the basis of the Medicaid legislation recently
passed by both the Senate and the House.

[Attached is Table 4 from the "OMB Final Sequestration Report
to the President and Congress for Fiscal Year 1992," dated
January 13, 1992, which shows, at Budget Number 32, OMB's
scoring for the "Medicaid Voluntary Contributions and Provider
Tax Amendments of 1991," (P.L. 102-234).]
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-0 0 0 0 0
- 0 0 0 0 0

- - -1 -2 0 -4
- 2 0 0 0 2

- 0
- 0

- 0
- 0

- -63 -4z1 -408 -427 .1307
- 1741 .61 -48 -48 1,60

- 4 4 -21 -22 -23 -73
- 7 -7 .19 .19 -19 -4

- 15 21 22 28 64
0 22 - - - 22

- 0 0 0 0 0
0 0 0 0 0 0

- 0 0 0 0 0



Table 4. PAY-AS*YOU-GO-LEGISLATION ENACTED AS OF JANUARY 311992-
Continued

(In milhonax ofdo~am')

Changg in Wh basslina defict
?Inw1991 1992 1993 199 1998 1991-96

27 T* Exseaion Act of 1991 (KL 4. P1 0-T

28 Chataboochee Foret Prot.4iu Act of 1991 (H- W245 P.
102-21nh

COw t at.,,.. -

29 San Was~ Indion 1Mstaon Project Divetio Act MI. 1476,
P1. 102-231).
OMM OI~UMAWe,....
ca ...

30 M~cllaneom~ and TaJchnJc ImunlmUon and Naturelixoto
Amenimsote of 1991 (K& 3049 M1 102-232

31 Resolution ?ruet Corporation RefnancdnS. Reuuctuinu and
Improvoemat Act of 1991 (HAR 3445; P. 102-2M3

32 MicaWd Voluntar Contributiona *ad Provider-Speific Tax
Anmendments of 1991 MA 113595; P. 102-2340
OBsti~ e ei a ....

33 Food Av ult, Cnaryatio. wa Tvadle Act Aw ox~nto of
1991 aIL 30M0 P1L. 102-2M7

34 Am#Mnmiets to the Public tealth Sea*** and Catrouad Sub.
etances Acta (S.1891. P. 102-230)

COOeeotame ..... ....
35 Internodel Swfaft TrIAa&rWUon Inbreuastu Act of 1991

(1111 Zft0 P. 102-24O>

36 Coat Guard Authortitk Adt of 1991 (Hi 1776, Pi.,
102-241):

37 Federal Deposit auranca Impro~wsaert Mc of 1991 (8. U3,
P. 102-42)t

Total. legi-Lat acted as otJanuary 3,19O2.

CBO eatUMAt .. . ..... -,...

- 11 f A A A%

- -846
-- 408

-514
-170

- 0 0 0 0 0
- 0 0 0 0 0

to1 2 2 2 18
-2 7 -1 1 a

- 0 0 0 0 0
- 0 0 0 0 0

- 35 37 10 10 92
- 25 37 42 41 145

- 0 0 0 0 0
- 0 0 0 0 0

- 4 10 12 11 37
- 2 1 .1 2

- 0 0 0 0 0

- -123 .32x 0 -2 -451
- -&90 -1,796 -32 0 -2.716

- 389 -20 -100 -100 -789
- 3 0 0 -1 2

-, -1.096 -1.130 -476 -1,006 -3,712
6 752 -,.762 ill -9 -902
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