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NOMINATION OF CHARLENE BARSHEFSKY
TO BE U.S. TRADE REPRESENTATIVE

WEDNESDAY, JANUARY 29, 1997

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 10:24 am,, in
room SD-215, Dirksen Senate Office Building, Hon. William V.
Roth, Jr. (chairman of the committee) presiding.

Also present: Senators Chafee, Grassley, Hatch, D’Amato, Mur-
kowski, Gramm, Moynihan, Baucus, Rockefeller, Breaux, Conrad,
Graham, Moseley-Braun, Bryan, and Kerrey.

OPENING STATEMENT OF HON. WILLIAM V. ROTH, JR,, A US.
SENATOR FROM DELAWARE, CHAIRMAN, COMMITTEE ON FI-
NANCE

The CHAIRMAN. The committee will please come to order. I am
pleased to convene the Finance Committee this morning to consider
the nomination of Charlene Barshefsky as U.S. Trade Representa-
tive.

I am also very pleased to welcome the three distinguished mem-
bers of the Congress here with us this morning to introduce the
Ambassador, Senators Breaux and Moseley-Braun, who are both
members of this committee, as well as Chairman Crane of the
House Ways and Means Trade Subcommittee.

John, we will recognize you, first.

OPENING STATEMENT OF HON. JOHN BREAUX, A U.S.
SENATOR FROM LOUISIANA

Senator BREAUX. Thank you, Mr. Chairman. I will be very, very
brief. I am, indeed, honored to be asked as a non-Illinoisan to intro-
duce our distinguished nominee to the committee, and I appreciate
that opportunity.

I just am here to say that I have worked with her, as I think
we all have, on many, many occasions throughout the years in her
capacity as Deputy USTR. I just want to say to the committee and
to the public at large that this is a person with a great deal of tal-
ent who is willing to say, when negotiations are not successful, that
an agreement is not fit to be brought back to the Congress.

I think in times past there has always been a tendency for people
in the trade areas to say, look, I just have to bring an agreement
back, because this is my job. My job is to negotiate and if I do not
bring back an agreement I am a failure, so I am going to bring

(0]
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back any kind of an agreement. This is not Charlene Barshefsky,
who is up for consideration today.

I can think back to her strong positions and ability to walk away
from a bad deal. We need a trade representative that can say this
is not something the United States should be part of.

I can think of the GATT Maritime Agreement which was not suf-
ficient to.be brought back to the Congress. I can think of the April
30th telecommunications deal, which was a bad deal and needs to
be renegotiated. That is the type of tough trade negotiator we need.

If you do not believe me, look at the letters of recommendation
we have from people that she has worked with throughout the
world. I think that they speak volumes about her ability. I would
just quote one. The respected economist Gary Hufbauer from the
Institute for International Economics said, “She is easily the most
qualified and most knowledgeable person on trade law ever nomi-
nated to this post.”

Now, my good friend Mickey Kantor may have something to say
about that, but I think the statement certainly speaks for itself and
it is a very strong statement. But, equally as important, I think
that she comes with credentials of integrity, honesty, sincerity, and
a sense of humor.

I would just point out one other interesting thing. Glamour Mag-
azine voted her Woman of the Year for 1996, obviously taking into
consideration the total person. That is the kind of person we need
as our trade representative.

We have got some tough issues coming up. I would just mention
the OECD shipbuilding agreement which the Chairman and the
members have worked so hard on, as well as the upcoming WTO
telecommunications agreement, and to make sure that nobody
gakes advantage of trade rules to the detriment of the United

tates.

I am confident, and I think the committee will be, that she can
handle that job, and I wholeheartedly recommend her.

The CHAIRMAN. Thank you, John.

Senator Moseley-Braun.

OPENING STATEMENT OF HON. CAROL MOSELEY-BRAUN, A
U.S. SENATOR FROM ILLINOIS

Senator MOSELEY-BRAUN. Thank you, Mr. Chairman, members of
the committee. It is my privilege to join Senator Breaux and Rep-
resentative Crane in introducing to the committee President Clin-
ton’s nominee for the position of United States Trade Representa-
tive, Ambassador Charlene Barshefsky. I congratulate the Presi-
dent for making such a splendid appointment, and I do not believe
he could have made a better choice.

As you know, the Office of the USTR is responsible for develop-
ing U.S. trade policy and negotiating and enforcing trade agree-
ments. In Ambassador Barshefsky the President has nominated a
proven trade negotiator and a person who has more than 20 years
of experience in the field of international trade law.

She is extremely well-qualified for the position and ranks among
the most able people to have had the opportunity to serve as Amer-
ica’s chief trade policy formulator and negotiator.
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Although Ambassador Barshefsky established her professional
reputation here in Washington, I am proud to say that she was
born and raised in Chicago. As proof of her pride in her Chicago
roots, I understand that on the wall of her den/study is the No
Parking/No Stopping by Order of the Chicago Police Department
sign that mysteriously disappeared the year that she entered col-
le%el. [Laughter.]

oreover, as a testament to her perseverance, her solid Mid-
western values and optimism, a Chicago Cubs baseball cap still sits
on her bureau.

She received her undergraduate degree from the University of
Wisconsin and a law de%zee from Catholic University.

Ambassador Barshefsky, of course, needs no introduction to the
members of this committee. Her record of professional excellence
and achievement as Deputy and Acting U.S. Trade Representative
is familiar to all of us who have an interest in U.S. trade policy.

Under her leadership, USTR has negotiated a number of ground-
breaking bilateral and multilateral trade agreements. The recently
concluded Information Technolo Agreement, the U.S.-Japan
Framework Agreement, the Intellectual Property Rights Enforce-
ment Agreement with China, and the resolution of our longstand-
ing dispute with Japan on insurance illustrate her skill as a nego-
(tiiator, enforcer of current trade agreements, and settler of trade

isputes. -
ecause of Ambassador Barshefsky’s extraordinary negotiating
skills and diplomatic savvy, America’s commercial and trade inter-
ests have been significantly advanced in markets around the world
and American workers have increased prospects for a better eco-
nomic future because of it.

Another reason I strongly support her nomination is her recogni-
tion of the growing importance of developing economies to United
States business. Capitalizing on business opportunities in these
new markets means increased trade for American companies,
which, in turn, mean more jobs for American workers, including
my constituents in Illinois and our home town.

I look forward to working with the Ambassador to ensure that
these trade opportunities in these markets will not be lost or over-
looked. As you know, Ambassador Barshefsky enjoys an inter-
national reputation as a tough and tenacious negotiator. Her skills
were put to good use last year when—in fact, I talked with her
shortly after this happened; she was on her way home from an un-
usually demanding negotiating session in Beijing—she learned that
the President was about to nominate her to be the new trade rep-
resentative.

Unable to find a television, Ambassador Barshefsky forced her
most challenging negotiating gosition: how to persuade three rowdy
airport barflies watching a hockey game to give up their game
channel so that she could watch the President’s news conference.
She succeeded.

This, clearly, was an impressive display of her negotiating skills
under tough circumstances.

So I want, therefore, to offer the Ambassador the ultimate chal-
lenge of attempting the same thing at O’'Hare Airport when the
Bulls are playing. [Laughter.]
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Away from the rigors of a very highly visible, high-ranking gov-

ernment official and an expert at the bare-knuckle brawling that

characterizes trade negotiations, Ambassador Barshefsky is the

Erox:ld mother of two girls. I just met her daughters and her hus-
and.

In the evenings she routinely spends time with her girls, she
talks with them, and I imagine does homework by fax, as we have
discovered, we working mothers. But her dedication to family
speaks volumes about her priorities and what kind of person she
is. .

Before joining the administration in 1993, Ambassador
Barshefsky worked for 18 years as an international trade lawyer
with Steptoe & Johnson, one of Washington’s leading law firms.

Her private sector experience and public service as Deputy and
Acting USTR have endowed her with this deep understanding of
our trade laws and international agreements, and an understand-
ing of the need to increase the exports of American products by
eliminating foreign trade barriers.

Mr. Chairman, I will put the remainder of my remarks, with
your permission, in the record, but would commend to this commit-
tee the nomination of Ambassador Barshefsky, and would con-
gratulate the President for a splendid nomination, and one of
which we Illinoisans are especially proud.

[The prepared statement of Senator Moseley-Braun appears in
the appendix.]

The CHAIRMAN. Well, thank you for your very insightful remarks.
I have to tell you, I did not know what a tough negotiator she was
until you presented the evidence.

Phil, it is a pleasure to have you and we look forward to your
remarks.

STATEMENT OF HON. PHIL CRANE, A U.S. REPRESENTATIVE
FROM ILLINOIS

Congressman CRANE. I am delighted to be here. Thank you so
much, Mr. Chairman. Good morning, Senators. The reference was
made earlier by the Chairman that Illinoisans were here to speak
on behalf of Charlene. And, while Senator Breaux is not an Illi-
noisan, as soon as Mike Ditka takes over down there he is nearly
a convert. [Laughter.]

It is a great privilege to be here today in support of Ambassador
Charlene Barshefsky and her nomination for U.S. Trade Represent-
ative.

First of all, I would like to point out that if she were living in
the same house where she grew up in Chicago, we would be almost
neighbors. My district almost touches the northern part of the dis-
trict where she grew up, although she was a north sider and we
were south siders when I grew up in Chicago. Our football team
was the Chicago Cardinals and our baseball team was the Chicago
White Sox, and we thought the Cubs and the Bears were Wisconsin
teams. [Laughter.]

That is all right, Carol. _

" While I usua%ly encourage people to move to our wonderful State
of Illinois, I must say I would rather have Ambassador Barshefsky
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here in Washington fighting for Illinois businesses and jobs rather
than still living on North Bernard Street in the 5th District.

A great deal has been said this morning about Ambassador
Barshefsky’s toughness, her tenacity, and her aggressive advocacy
on behalf of U.S. interests. I want to take this opportunity to echo
those sentiments, and add a few of my own.

I know Ambassador Barshefsky is tough, because the companies
in my district have benefitted from her toughness. The 8th District
of Illinois, my district, is home to some of the leading high-tech
companies in the entire country, and they have gained market
share and increased their export sales and hired new workers, in
part, due to Ambassador Barshefsky’s tenacitfr.

It is because of her toughness that the cellular phone market in
Japan is more open now than ever. It is because of her toughness
that China has signed a rigorous agreement protecting intellectual
property rights. It is because of her toughness that Motorola, to
take just one example from my district, has gained greater access
to the Chinese market.

I know she is tenacious because I have seen her in action. Ten
months ago, Ambassador Barshefsky started building support
among the quad-nations for a landmark Information Technolo
Agreement. She kept the EU at the table, which proved to be a di‘f}j
ficult task. She reached out to Asian nations.

In Singapore last month at the WTO ministerial meeting, I
watched her work, literally, around the clock to hold together this
alliance and put in place an unprecedented market opening agree-
ment. It is an honor and a pleasure to see her roll up her sleeves,

et into the nitty-gritty detail and come out with a superior deal.
he does not give up and she does not give in.

I am very hopeful that, under her leadership, USTR will be able
to pass fast-track legislation that would permit the negotiation of
further market opening initiatives.

It has been a real pleasure to work with Ambassador Barshefsky
on these issues and others, in large part, because of her rare ability
to reach across party lines and work with members from both sides
of the aisle to craft good deals that best serve our companies and
our workers.

Good jobs and a strong economy are American goals, not Repub-
lican or Democrat goals. Ambassador Barshefsky helps us reach
those goals together by putting aside politics and hammering out
good policy that opens markets, increases exports, creates jobs, and
strengthens the American economy so that we can remain the
world’s most competitive Nation in the next century, and beyond.

As a result, I know that her nomination has extremely strong bi-
partisan support in the House and I strongly support her nomina-
tion as U.S. Trade Representative, and I urge my colleagues from
both the House and the Senate to vote for her confirmation.

Thank you so much for this opportunity.

The CHAIRMAN. Thank you for coming over, Mr. Chairman. It is
a pleasure to see you.

At this time I would call forward the Ambassador. Madam Am-
bassador, it is a pleasure to welcome you here today.

Before we begin, I would like to ask you to introduce the mem-
bers of your family.
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Ambassador BARSHEFSKY. Thank you very much, Mr. Chairman.
It is a pleasure to be here today.

May I introduce my husband, Ed Cohen.

The CHAIRMAN. Please rise so everybody can see you.

Ambassador BARSHEFSKY. And our daughters, Mari and Devra.

The CHAIRMAN. A very handsome family.

Ambassador BARSHEFSKY. Thank you.

The CHAIRMAN. Well, Ambassador Barshefsky, you have certainly
earned your nomination to be U.S. Trade Representative and I con-
gratulate the President on his wise choice.

As Deputy U.S. Trade Representative, and currently as Acting
U.S. Trade Representative, you have compiled a strong record of
successful, multilateral, bilateral negotiations aimed at opening for-
eign markets to U.S. exports. You have also distinguished yourself
astg vigorous advocate of U.S. interests at the World Trade Organi-
zation.

For example, most recently you concluded what I consider to be
a very important insurance agreement with the Japanese. This is
something in which I have been very actively interested and which,
if fully implemented by Tokyo, will result in substantial new oppor-
tunities for U.S. insurance providers.

Similarly, at the WTO’s ministerial meeting in Singapore last
December you were successful in pushing other nations to conclude
a path-breaking agreement on information technology products
that, once put into effect, will result in billions of dollars of savings
to U.S. companies and consumers.

So I commend your performance. I have to say I think your im-
pressive record of accomplishment reminds me of the good works
of another able USTR, Carla Hills. You know, it appears that some
of our best USTRs are women.

The strong support you enjoy is underscored by the numerous
statements of support that the committee has received from the
U.S. business community, as well as members of Congress.

And, while you have achieved much during your tenure at USTR,
the task before you is, indeed, formidable. For example, as USTR
it will largely fall upon your shoulders to manage trade relations
with China, which will, indeed, figure very prominently this year.

We face the problem of a growing trade deficit and rising trade
tensions with China. Moreover, the matter of China’s MFN status
arises at a particularly sensitive time, when Congressional views
on this question will be influenced by China’s action during the re-
version of Hong Kong to the PRC in July.

You will also be responsible for negotiating with China to ensure
that it enters the Wor{)d Trade Organization on commercially viable
terms which provide for meaningful market access, and an agree-
ment by China to observe the basic rules of the WTO.

In addition, you will be the administration’s point person with re-
spect to renewal of fast-track negotiating authority. You will also
carry the primary responsibility to ensure that the trade liberaliza- -
tion initiatives through the Free Trade Area of the Americas, the
Asia Pacific Economic Cooperation Forum, and the Transatlantic
Marketplace proceed according to schedule.

Since President Clinton nominated you to be USTR, there have
been questions surrounding the trade work you did for the Govern-
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ment of Canada and the Province of Quebec while practicing law
in the private sector.

Specifically, there has been concern whether the work you did
may fall within the terins of Section 141 B(3) of the Trade Act of
1974, as amended in 1995 by the Lobbying Disclosure Act.

That provision Y)rohibits the President from appointing any per-
son to serve as eguty USTR or USTR who has directly rep-
resented, aided, or advised a foreign government or a foreign politi-
g:l tpart;y in a trade dispute or trade negotiation with the United

ates.

To address questions surroundin% this work, the President has
formally asked Congress to enact legislation waiving the law in
this instance. As Deputy USTR, you were exempted from the prohi-
bition because you were already serving in that capacity when the
law went into effect.

In view of the information you have supplied to the committee,
I believe that the extension of this exemption by waiver is appro-
griate. To this end, I, along with my good friend and colleague,

enator Moynihan, introduced a Joint Resolution last week that
will waive the prohibition as it applies to Ambassador Barshefsky.

If the committee decides after the conclusion of this hearing that
the nomination of Charlene Barshefsky should be approved on its
merits, we will also seek to have the committee report out the
waiver legislation.

Now, I know many members have questions that they would like
to submit to the Ambassador for written responses. To make sure
that the committee receives all the information it has sought, I will
not file the nomination with the Senate until the Ambassador has
answered completely all written questions submitted to her. How-
ever, I would ask that the members submit their questions for the
Ambassador to my staff by the close of business today.

I now am pleased to yield to my distinguished Ranking Member.

OPENING STATEMENT OF HON. DANIEL PATRICK MOYNIHAN,
A U.S. SENATOR FROM NEW YORK

Senator MOYNIHAN. Mr. Chairman, I could scarcely add to the
breadth and succinctness of your remarks. I wish to welcome our
nominee, Ambassador Barshefsky. ,

I would make just one general statement, which I think is worth
a moment’s reflection. For just about the first time in the 20th cen-
tury we find ourselves as a nation with no large foreign policy de-
bate taking place, no international crisis that generates that de-
bate, no great war or threat of war in place or anticipated, such
that the most important issue in foreign affairs today is that of
trade and trade-related matters, such as human rights and other
aspects of the regimes with which we do trade.

is is a large and wondrous event. If only Cordell Hall could be
here to see it, where this whole process began in the 1930’s after
the huge mistake of the Smoot-I?Iawley tariff of 1930. As a con-
sequence of that, we have never yet had, in 67 years, a tariff bill
" on tlhe Senate floor. We work with fast-track authority very effec-
- tively.

. Th%re has not been a President since 1936, Republican or Demo-
crat, who has not supported this program and advanced it, with en-
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ergy. The good Chairman remembered Ambassador Carla Hills,
who was just an exemplar of such an enterprise.

So I would hope, Mr. Chairman, and I am sure the Ambassador
m’él speak to the need to extend fast-track authority in the near

ure.

I would urge the Chairman to remember that what we are seek-
ing from China is normal trade relations—I think that is the term
we now have—but with understandings about the nature of that
regime, if it is to enter into the partnership of the World Trade Or-
ganization.

Finally, sir, to say, and I am sure I sreak for members on our
side, that the waiver you mention is wholly in order and I hope will
be reported out before we conclude business this morning.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Moynihan.

We will recognize the members for any comments they may care
to make in the order in which they arrived this morning.

Senaior Rockefeller.

OPENING STATEMENT OF HON. JOHN D. ROCKEFELLER 1V, A
U.S. SENATOR FROM WEST VIRGINIA

Senator ROCKEFELLER. Thank you, Mr. Chairman. I am in the
unfortunate position of having to leave at 11:15 because we have
General Schwartzkopf testifying over at Veterans on Persian Gulf
War illness. This deeply distresses me, because Charlene
Barshefsky, I think, is one of the better things to happen to govern-
ment, and particularly trade, in a long time.

I appreciate what you and Senator Moynihan said. I think you
are right about the so-called Dole law, that we should move right
on through that. It was never, in fact, even a matter of committee
hearings, discussions, report language, anything of that sort. It has
no legislative history.

The other thing, of course, are the qualifications of the nominee
herself. She is extraordinary. I think, if I have a chance to ask
questions, I want to ask her about the telecommunications negotia-
tions, also about the same thing Senator Moynihan did, and that
is China’s entry into the WTO, under what conditions; and also the
whole matter of Japan tending now to seem to want to resolve most
trade matters through the WTO, and to avoid bilateral trade nego-
tiations, which is where we have traditionally made a lot of
progress with them, although sometimes heated.

But she is absolutely superb and very, very tough. We are very
lucky that she is in public service.

The CHAIRMAN. I am going to ask the members to keep their
opening comments to three minutes or less, because we have a lot
to cover. All we are asking for now is an opening statement. You
will have an opportunity to ask questions later.

Senator D’AMATO. Mr. Chairman?

The CHAIRMAN. Yes.

Senator D’AMATO. 1 would like permission to submit my state-
ment in its entirety. I have had an opportunity now tor a period
of time, as has our distinguished Ranking Member and my col-
league, the senior Senator from New York, to work with the des-
ignee, Ms. Barshefsky.
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I have to tell you, I think she is one of the most uniquely quali-
fied, one of the most industrious, one of the most candid. I want
to really simply say that, over the history of time in being here and
working on these trade issues, there is no one who has really
matched her stewardship and her tenacity in trying to find ways
to deal with real problems instead of saying, these are barriers and
we cannot get over this, Senator, and this is the problem, that is
the problem. So I think she will be a great trade representative for
all of the people of this country and represent our interests.

The CHAIRMAN. We will try to take people in the urder in which
they arrived. Again, we ask everybody to be very brief in their
opening comments because we will give you a later chance to ask
questions.

Mr. Conrad.

Senator MOYNIHAN. Senator Conrad had to leave, but if I could
give an early report from the exit polls, he has left his proxy, aye.

The CHAIRMAN. [ think the next person is Senator Chafee.

Senator CHAFEE. I will waive. I would like to get on to the ques-
tions.

The CHAIRMAN. All right. Senator Baucus.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA

Senator BAucus. Thank you very much, Mr. Chairman. Ms.
Barshefsky, I think I can speak for everyone in enthusiastically
supporting the waiver. I mean, there is no reason why you should
not be our next full-time USTR.

I would like to also commend you for just your aggressive pursuit
of American trade policy, and in particular thank you for your ef-
forts, along with Ambassador Kantor, with the deluge of Canadian
grain that came down a couple of years ago. You worked very hard,
along with the former USTR, in helping stem that tide. We very
much appreciate that.

With respect to agriculture, when you and I spoke you mentioned
working more closely with the USDA in setting up some kind of a
program where the two agencies are coordinatins agriculture and
trade policy much more closely, and I commend you for that. I
think that is a great idea and I would be interested, over the
course of the next several months, in the progress of those efforts.

I might also say, as I am sure most Americans who have thought
about these issues conclude, that probably our greatest trade ques-
tion, if not problem, is going to be with China. It is a vexing mat-
ter. China is so large, growing so rapidly, their culture is so dif-
ferent from ours.

I just urge you, as I know you will, to exercise every ounce of ef-
fort to not only with the USTR figure out how to approach China,
but also persuade others in the administration, the State Depart-
ment, Department of Defense, NSE, the President’s Chief of Staff,
to take a very realistic view towards China.

My concern is that the administration might be a little
Polyannish, it might be a little too naive with respect to China. It
might assume that, well, we’ll just basically let China accede to be
a member of the WTO and things will work out. I'm not so sure
that is a valid assumption or conclusion, frankly, and I would like
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your thoughts on that, both today and certamly we will be talking
about that at a later date.

Thank you.

The CHAIRMAN. Senator Gramm.

OPENING STATEMENT OF HON. PHIL GRAMM, A U.S. SENATOR
FROM TEXAS

Senator GRAMM. Mr. Chairman, I want to make one point in case
I am not here for later questions. I think we ought to look at this
prohibition as USTR of people who have ever represented a foreign
interest.

I think that takes a naive approach that anybody who has ever
worked for any foreign interest is somehow tainted. Quite frankly,
I hope we have people as potential holders of these positions that
are qualified enough that people all over the world would want
their services. So, I intend to support this waiver.

But I think, probably, we need to review this prohibition and
back away from this mentality that set in in the country a couple
of years ago that, even though we are in a free trade agreement
with Canada and Mexico, even though we are expanding trade all
over the world, that if anybody has ever represented the interests
of anybody in any of these other countries, that somehow they are
less American or otherwise tainted.

I think that whole thing needs to be looked at, and I think we
most likely ought to throw that out. If anybody comes along that
is even a marginal case of previous experience, this waiver is going
to end up denying them this position. So I think we ought to con-
sider that result, and I would just throw that prohibition out.

The CHAIRMAN. Well, I would say to my good friend that I have
some of the same concerns. That is the problem, I think, of adding
such proposals at midnight. But I think it is something that de-
serves investigation.

Senator HATCH.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM UTAH

Senator HATCH. Let me say ditto to that. I support your nomina-
tion. I will be very short. I support your nomination. I know that
you are loyal to this country. I am satisfied with regard to that. I
think it is ridiculous to put you through a waiver, but I am going
to support the waiver as well.

With regard to your qualifications, in all the time I have been
here, I cannot recall a USTR nominee who has enjoyed such wide-
spread, diverse, bipartisan and public support for this position. Se
I just want to commend you for that and wish you the best in this
position.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Grassley, the Chairman of the Subcommittee on Trade.

Senator GRASSLEY. I am going to pass.

The CHAIRMAN. Senator D’Amato outflanked me.

Senator Kerrey.
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OPENING STATEMENT OF HON. J. ROBERT KERREY, A U.S.
SENATOR FROM NEBRASKA

Senator KERREY. Mr. Chairman, I will be leaving as well. I am
strongly in support of the nominee, and I appreciate the chance to
make a brief statement. I voted for NAFTA, I voted for GATT, I
support fast-track, but I am very much aware that trade has be-
come a dirty word for working people who see it as a deal to put
downward pressure on their wages.

They read the Chairman of the Federal Reserve’s comment in the
paper this morning saying that the job insecurity is good for infla-
tion. I mean, these kinds of things create suspicions. I just think
that we need to be very much alert that trade, all by itself, is not
going to get the job done.

I look forward to supporting efforts to reduce trade barriers, be-
cause I think, long-term, it will enable us to raise our standard of
living. But there is an awful lot of follow-through, much of which
has to be done outside of your control. But I think we need to be
very alert to the fact that, for an awful lot of Americans today, the
promise of trade has not been fulfilled.

The CHAIRMAN. Senator Murkowski.

OPENING STATEMENT OF HON. FRANK H. MURKOWSKI, A U.S.
SENATOR FROM ALASKA

Senator MURKOWSKI. Thank you, Mr. Chairman. I, too, intend to
support the nominee. We had a meeting the other day which I
found to be most fruitful, and I am absolutely convinced that the
nominee has the qualifications based on her past record to address
some of the major trade issues such as negotiations with China and
Taiwan on WTO accession, among other things.

But I am also convinced that the nominee will address some of
the smaller issues relative to trade inequities, such as the protec-
tionist ban on some types of fur imports, which are very important
to the northern States.

The failure of Japan to open up its public works construction
market is another inequitable situation. I have labored in the vine-
yard with some frustration on this issue. You cannot get a license
unless you have experience and you cannot have experience unless
you get a license, and on, and on, and on. The trade agreement
with Viet Nam is another important issue and needs fostering now.

Another issue is the injustice that was done by the Canadian
Government when they leveled a fee for transit of fishing boats
from Puget Sound in the State of Washington to Alaska. Our gov-
ernment repaid our fisherman, but our government has never been
reimbursed by the Canadian government for some $284,000 that
was collected.

These are some of the issues of a smaller nature that the nomi-
nee has indicated her willingness to get out there and address, and
I certainly feel gratified that she is willing to give these her atten-
tion as well. So I look forward to supporting the nomination, Mr.
Chairman, and wish the nominee a very good day.

The CHAIRMAN. As a preliminary matter, I will now swear in the
nominee. Will you please rise?

[Whereupon, Ambassador Barshefsky was duly sworn.]}

The CHAIRMAN. Please be seated.
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Do you have a statement you would care to make at this time? -

STATEMENT OF HON. CHARLENE BARSHEFSKY, NOMINEE FOR
THE POSITION OF U.S. TRADE REPRESENTATIVE

Ambassador BARSHEFSKY. I do, Mr. Chairman. As you know, I
have filed a complete statement for the record, as well as a detailed
questionnaire response to the committee’s questions. Those, of
course, are in the record. If I might make, though, a brief oral
statement.

Let me thank you, Mr. Chairman, and the members of the com-
mittee, for your extraordinarily kind words and your support for
this nomination. This obviously means a great deal to me. It is
very, very gratifying to know that, indeed, trade is not a party line
issue, but crosses parties and ideologies all for the benefplt of U.S.
workers and U.S. jobs.

I would also like to thank, Mr. Chairman, the committee staff,
who have been extraordinarily gracious and hardworking through-
out this period. Nearly four years ago when the committee consid-
ered my nomination to be Deputy USTR, I told you how much I ap-
preciated the privilege to serve that the President had offered me.

But I would not have been in the job, except that this committee
and the Senate confirmed my nomination.

The past 4 years have been extraordinarily challenging and ful-
filling, if not difficult. As I come before the committee again, I hope
that I can justify your continued confidence in me. Rest assured,
I intend to continue to work closely with the committee and to con-
tinue the kinds of close consultations we have had on so many is-
sues ranging, of course, from Japan, to high technology, to Canada
and other matters.

Let me also, if I may, acknowledge and thank my friend, Ambas-
sador Mickey Kantor, for his leadership, his tenacity, and his skill
as USTR, and of course at the Commerce Department. I believe
that his accomplishments, particularly as USTR, are unparalleled
and I am well aware of the footsteps that I am following.

Mr. Chairman, within weeks of coming into office President Clin-
ton made clear his view that open and competitive commerce en-

- riched us as a Nation, and that we would compete and not retreat
behind walls.

But he also said that, while we welcome the products, services
and investment from other countries, we expected that our trading
partners would give our products, our services, and our investment
comparable access to their markets.

e committed to open foreign markets multilaterally, regionally,
and bilaterally. Because our market was generally very open, every
time we broke down another barrier we moved closer to the level
Elaying field that our companies, our workers, and our farmers

ave come to expect.

We sought a system in which every nation played by the same
trade rules. The commitment to market opening is what has con-
nected all of our efforts, whether the Uruguay Round or the
NAFTA, our bilateral efforts with Japan, China, or a host of other
nations, and our regional efforts within APEC and the FTAA.

Because this is a common sense strategy reflecting many of the
principles that animated the 1988 Trade Act and reflecting many
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of the principles that have long animated bipartisan support for
trade policy, we have pursued it. None of the accomplishments of
the past 4 years could have occurred without this kind of biparti-
san support.

We put our efforts at market opening at precisely the time when
our companies, workers, and farmers were at their most competi-
tive. The results have been clear. Our domestic economy is far
stronger than it was, and increased exports to increasingly open
markets have played an important part in that strength.

In just 4 years, our exports of manufactured products have in-
creased 42 percent, high technology products, 46 percent, services,
26 percent. Our exports are at record levels, our agricultural ex-
ports are at record levels. In the past 4 years, fully one-fifth of our
domestic economic growth came from exports.

I think we have had significant accomplishments these past 4
gears, which the committee and the administration should rightl

e proud of. We completed the Uruguay Round, cutting tariffs
worldwide by more than one-third, and extending international
trade rules to agriculture, services, investment, and intellectual
property.

The administration succeeded in winning passage of the NAFTA
with strong bipartisan support. Despite the Mexican financial cri-
sis, our goods exports to Mexico are now at record levels: $56 bil-
lion this year, $6 billion higher than in any year in our history.

It is also clear that the NAFTA helped to stabilize Mexico
through its worst financial crisis in modern history, while keeping
Mexico’s markets open to our exports.

From the early months of the administration we have worked to
open further the Japanese market and to address the imbalance of
trade that has plagued this country for 30 years.

In this regarg, Mr. Chairman, we built upon key efforts of earlier
administrations. You mentioned Carla Hills a moment ago. She
was one of the first people I sought out when I became deputy, pre-
(éi}s]gly because of her expertise with respect to Japan, and also

ina.

Japan policy has been an iterative process over three decades, bi-
partisan in its successes, and certainly bipartisan in its frustra-
tions. -

Since 1993, we have negotiated 24 market access agreements
with Japan. Our exports are up at record levels—43 percent in 4
years—growing at a rate five times as fast as imports from Japan.

But, Mr. Chairman, there is much work to be done. We have sus-
tained this effort from the start to what I would call a mid-term
finish and we will continue to persist along with the committee.

We have led the world in setting tougher standards for trade
with China. We have battled for market access. It is, as the com-
mittee knows, very, very difficult. We have negotiated landmark
agreements to combat piracy and advance the interests of our soft-
ware and other copyright industries, as well as to extend the rule
of law in China.

We have also recognized that our trading interests go well be-
yond our traditional partners of the EU and Japan. For this rea-
son, we have forged consensus among APEC countries and have
forged the concept of the Free Trade Area of the Americas.
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We have not hesitated to push the envelope of the trade agenda
to ask that new issues be made a part of it. We have taken the
lead in trying to combat bribery and corruption in government pro-
curement around the world.

This is one of the most, if not the most, pernicious trade barriers
that our companies face. In recent months we have made some
progress in the OECD and in the WTO, but, here again, there is
much work to be done.

On trade and labor rights in Singapore, we gained international
recognition of the importance of core labor standards, the right to
organize, the right to bargain collectively, prohibitions against child
and forced labor, and the role of cooperation between the WTO and
the ILO. The U.S. has gursued the international recognition of core
labor standards since the Eisenhower Administration.

We have also taken the lead in the WTO to ensure that govern-
ment policies and environmental policies remain mutually support-
ive. Our leadership in the FTAA process, as well as in other multi-
lateral processes, have focused on sustainable development initia-
tives, ensuring that economic growth does not come at the expense
of environmental protection or, indeed, core labor standards.

I know that not all of our initiatives encounter total international
support, and certainly even within our own country there is not
necessarily universal acclaim. But it was not too long ago that most
of the world objected to the idea of the inclusion of intellectual
property rights or trade in services as matters for discussion.

Putting ideology aside on these issues, as a political matter, we
maximize support for open trade by constantly making it clear that
we will seek ways to address the full range of concerns that people
ll:avg about the impact of trade on their lives and on their liveli-

oods.

Of course, Mr. Chairman, we have also focused on the enforce-
ment of our trade laws and existing agreements which are so cru-
clal to our ability to get good agreements abroad and to sustain
credibility at home. We have brought some 45 enforcement actions
in the last 4 years.

Before describing, very briefly, the agenda that I see for the next
4 years, may I just take a moment to touch on the importance of
trade in the post-Cold War economy. In my view, as military alli-
ances shaped the content of global relationships in the 20th cen-
tury, the end of the Cold War means that trade alliances will play
an increasing role in defining relationships among nations in the
coming years.

In the next 4 years, the United States must continue, in a
proactive and dynamic way, actively to position itself at the center
of a constellation of trade relationships, whether the WTO, the
FTAA, or APEC, pursuing opportunities to expand trade on a recip-
rocal basis.This is the path to a stronger economy, to sustained do-
mestic prosperity, and to stability.

To the extent our trade relationships are strong and expanding,
our ability to expand our influence abroad and advocate the core
values of democracy, the rule of law, and human rights will be en-
hanced. But, at the same time, success cannot be taken for granted.

The EU is seeking trade agreements with key Latin American
and Asian economies. China has targeted Mexico, Brazil, Argen-
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tina, Chile, and Venezuela as strategic partners. Without our own
strga.tegic vision of trade, we will simply cede opportunities to other
nations.

In the next 4 years we will (1) continue to advance our interests
in the WTO; (2) move forward on a regional and bilateral basis,
with agreements that further open international markets; (3) con-
tinue to be vigilant and aggressive in our insistence that our trade
partners live up to the agreemeats they make with us.

Let me take each of these in turn for just another moment. First,
are multilateral opportunities. The first order of priority is to finish
the Information Technology Agreement, the ITA. We are working
on Product staging and final coverage issues in Geneva. We are
confident the agreement will move forward. It will amount to an
annual $5 billion tax cut for U.S. companies exporting abroad.

Second, the deadline for conclusion of our basic Telecom Services
Agreement is February 15th. I walked away from an agreement in
April because it was not any good. It did not provide to the U.S.
the kind of market access we should expect, given the size and al-
veady relative openness of our market.

We have seen offers from our trading partners improve substan-
tiaily since last April, but I am still not satisfied. I cannot tell you
right now if the agreement will come to fruition. We hope that it
will. But we must see substantial market access in foreign coun-
tries in order to bind open our market further.

Next, the built-in agenda of the WTO. We are looking at the
start of agriculture negotiations in 1999, and global services nego-
tiations in the year 2000. These are priority areas for us. There are
a variety of bilateral issues we would like to clean up and get off
the table in advance of the start of those negotiations so that we
can use those negotiations to make further market access progress,
%t sgnply regain what we thought we had gotten in the Uruguay

und.

As to expanding WTO membership, the administration believes
that it is in our interests that China Eecome a member of the WTO.
But we have been steadfast in insisting that China’s accession will
occur only on commercially meaningful terms.

This is not a political accession. The WTO is a commercial insti-
tution and we expect commercial commitments. This is true of the
124 member nations and economies of the WTO, it will be no less
true of China or any other country that wishes to accede.

With respect to Russia, whose accession is also pending, we have
the same view. It is important that Russia be a member of the
WTO to enhance its own market openness and to increase stability
in Russia. But, again, we expect substantial commercial commit-
ments for that membership.

Our second area of concentration in the next four years will be
on regional and bilateral initiatives to advance our efforts to
strengthen our economy. Our first order of business, as you know,
is Chile’s accession to the NAFTA, which has been the subject of

romises by three successive administrations. It is time that we
?ulﬁll the commitment.

We have important progress to be made in APEC and to be made
in the FTAA. These are very high priorities for our market access
concerns. With respect to these countries and regions, it is critical
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that we be in a position to negotiate comprehensive market open-
ing agreements.

ith Europe, our focus will remain on non-tariff barriers, which
tend to be the largest impediments to our trade. With respect to
Africa, Mr. Chairman, it is vitally critical that, in order to alleviate
extraordinary poverty and suffering in that region and in order to
create stability and economic reform, we engage more fully with
the African countries.

Our third priority, of course, will be to continue an aggressive bi-
lateral agenda: e.g., Japan, China, Canada, Korea, Brazil, Argen-
tina, Russia. There are a number of countries as to which our
progress tends to be measured in terms of bilateral market opening
agreements.

We will be particularly vigilant on Japan questions, Mr. Chair-
man, especially in light of the fact that we see some disturbing
trends in the trade figures over the last two or three months, sug-
§esting perhaps a return to some increase in the trade deficit with

apan.

Last, Mr. Chairman, is the question of negotiating authority. The
President believes that negotiating authority is a key tool for ad-
vancing our Nation’s economic interests.

To be sure, much of our trade agenda can go on as it has without
that authority. But there is no doubt that our ability to negotiate
comprehensive regional or bilateral market opening agreements
n}llust depend on appropriate terms for fast-track negotiating au-
thority.

If confirmed, I am prepared to work with this committee, its
House counterpart, and other interested members of Congress to
fashion an appropriate grant of negotiating authority. It is critical
that the authority reflect broad bipartisan consensus. There is sim-
ply no other way to do it other than that. This will be difficult, but
we recognize the importance of this authority.

If the United States cannot negotiate comprehensive agreements
with countries, we will remain on the sidelines while other nations
move ahead, as they already have, to create new economic alliances
and advance their own economic interests, often to the detriment
of the United States in terms of our leadership and in terms of our
continued domestic prosperity.

May I say, Mr. Chairman, that it is a great honor to serve at
USTR, which has, without question, the most dedicated career staff
of any agency in the Federal Government. It is a particular pleas-
ure to work with you and with members of the committee. I relish
the challen%es of this job, and the battles. You pretty much have
to, to do what negotiators do. I am acutely aware, though, that
there are no final victories in the trade area. The hard work of the
East 4 years simply gives us, and me, the opportunity to do the

ard work of the next four.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

We will now proceed with the questions. First, let me say I have
on behalf of the Majority Leader, three questions that he wishe
to ask you: one dealing with textile transshipments, one dealins
with Japan, and one dealing with telecommunications. So we woul
ask you to answer those in writing.
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[The questions and answers appear in the appendix.]

The CHAIRMAN. I will now turn to the standard questions we ask
of all nominees who come before the Finance Committee.

First, is there anything you are aware of in your background that
might present a conflict of interest for the duties of the office to
which you have been nominated?

Ambassador BARSHEFSKY. No.

The CHAIRMAN. Second, do you know of any reason, personal or
otherwise, that would in any way prevent you from fully and hon-
orably discharging the responsibilities to the office for which you
nave been nominated?

Ambassador BARSHEFSKY. No.

The CHAIRMAN. Third, do you agree without reservation to re-
spond to any reasonable summons to appear and testify before any
duly constituted committee of Congress, if you are confirmed?

Ambassador BARSHEFSKY. Yes, of course.

The CHAIRMAN. Now, before proceeding to additional questions,
I would like to make a few comments on your written statement.
I read your statement, and I have to be candid with you. I do take
issue with your assessment that our trade policy towards Japan in
the 1980’s was “the major U.S. failure in trade.” To read your
statement, one would think that only the Clinton Administration
was successful in achieving increased market access in Japan for
U.S. exports, and with that I strongly disagree.

I believe that in the Reagan ans the Bush Administration, U.S.
trade negotiators made significant progress in tackling Japanese
trade barriers to U.S. exports. In fact, the Clinton Administration’s
effort to improve U.S. access in Japan builds on, and has benefitted
from, the important work done in this area by the Reagan and
Bush Administrations.

Let me give you an example. The Clinton Administration regu-
larly cites last year’s extension of the semiconductor agreement as
an example of improved market access in Japan. Of course, that
very successful agreement was first negotiated by the Reagan Ad-
ministration in 1986, and extended by the Bush Administration in
1991.

Now, I know it is tempting for an administration to think that
the one before it did not do a good job. I hope you will not give into
that temptation on trade over the next 4 years.

In your statement you note that the cornerstone of a successful
U.S. trade policy is, indeed, a bipartisan approach. With that I
strongly agree, and hoge that we can dispense with partisan state-
ments such as the one I have identified on Japan.

Now, let me turn to you on some other questions. As you know,
the committee is obligated to consider the requirements of Section
21 of the Lobbying Disclosure Act of 1995, which places certain re-
strictions on persons who may be appointed to serve as U.S. trade
representatives.

would appreciate your stating for the record whether you have
represented a foreign government before your appointment as Dep-
uty USTR in May 1993, and if 30, please describe for the committee
the nature of that representation.

Ambassador BARSHEFSKY. Thank you, Mr. Chairman. May I say,
first, with respect to your comment on my written statement, that
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certainly it was not in any respect intended to smack of partisan-
ship. The statement may have been inartfully drafted, anJ) for that
I will take responsibility. The intent of it merely was to indi-
cate——

Senator MOYNIHAN. Ambassador, did you mean that mistakes
were made? [Laughter.]

Ambassador BARSHEFSKY. The intent was simply to indicate the
massive nature of the problem with Japan. Of course, I am acutely
aware that we had a Democratic Congress in the 1980’s, in addi-
tion, of course to——

The CHAIRMAN. Not totally, but go ahead.

Ambassador BARSHEFSKY. Not totally. But let me say that, in ad-
dition, of course, to seeking out prior USTRs when I became dep-
uty, I spent considerable time with the person who had been dep-
uty before me, Mr. Lynn Williams, who had done such an extraor-
dinary job with respect to Japan negotiations.

So this was not intended in any way to be a partisan statement.
Your leadership, and that of the committee on Japan issues, has
always been of a bipartisan nature, and that is certainly something
that I intend to continue.

With respect, Mr. Chairman, to your question, in 1993 when I
was confirmed, all of my representations were disclosed to the com-
mittee, as well as their nature and extent. In response, of course,
to the committee’s questionnaire this time, I have provided more
specific information with respect to my representation of foreign
governments, and if I may, I will summarize the salient points of
that response here for you today.

Before becoming deputy USTR in May of 1993, I worked for 18
years as a lawyer in the Washington law firm of Steptoe & John-
son. The vast majority of my work during those 18 years was in
the international trade area, particularly trade litigation.

My representation of foreign governments or foreign political par-
ties was limited to Canada, that is, the Government of Quebec and
the Embassy of Canada. At no time during the 18 years that I was
in private practice did I ever lobby on behalf of any foreign govern-
ment or foreign entity before the U.S. Government.

With respect to the Government of Quebec, my work involved
providing guidance and legal drafting assistance to the Steptoe &
Johnson lawyers responsible for the client in connection with on-
the-record trade litigation in two trade cases, one involving Cana-
dian pork, and the other involving Canadian beer.

I did not meet with any U.S. Government officials or appear on
behalf of Quebec in any proceeding, nor did my name appear on
any of the briefs or submissions in any of the proceedings. Indeed,
when the lawyer whose client this was left the law firm, both of
these matters-went with him.

With respect to the Embassy of Canada, my former law firm and
I were retained by the Embassy to monitor routine developments
in the United States concerning a broad range of substantive areas,
including international trade. We routinely reviewed developments
in the international trade area, which included administrative, leg-
islative, and judicial actions on issues of relevance.

In the context of the monitoring contract, the Embassy asked for
advice on two particular trade matters of interest to the committee.
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First, I directed the preparation of memoranda on the options and
legal consequences if Canada were to terminate its settlement
agreement with the United States involving softwood lumber, as
well as the implications on possible future trade litigation.

I did not recommend in these memoranda to the Embassy what
course of action Canada should take with respect to the lumber
matter. At the time that this work was directed, the settlement
agreement between the U.S. and Canada was in force. There was
no pending trade litigation and no pending trade negotiations be-
tween the United States and Canada on softwood lumber.

My work on the settlement agreement ended several months be-
fore the countervailing duty litigation on softwood lumber from
Canada began. I represented private Canadian lumber interests in
that litigation, not the Government of Canada or the Embassy.

Second, I reviewed certain draft composite texts prepared by the
chairmen of two GATT working groups, one on antidumping and
one on countervailing duty law, for circulation to all of the approxi-
mately 117 countries that participated in the Uruguay Round of
multilateral trade negotiations.

The chairmen’s drafts that I commented on were prepared by the
GATT chairmen as an attempt to reflect the consensus of GATT
members. They were not U.S. texts.

My review of these drafts involved comparative legal analyses of
the chairmen’s drafts with past GATT provisions, prior GATT prac-
tice, prior chairmen’s drafts, and U.S. laws, and an evaluation of
the potential impact of these and alternative texts on U.S. laws.

I would say here, again, these were not U.S. texts. Of course, as
the committee is well aware, domestic jurisdiction over U.S. anti-
dumping and countervailing duty laws resides with the Commerce
Department, not with the Office of the U.S. Trade Representative.

With respect to the Quebec, lumber, and MTN matters, the total
time spent by me represented approximately eight-tenths of 1 per-
cent of my legal practice.

Thank you, Mr. Chairman.

The CHAIRMAN. I note that your current recusal letter has been
amended since you last submitted a recusal letter during your con-
firmation by the Senate for Deputy USTR in May 1993.

For the record, would you please explain these changes from your
prior recusal letter.

Ambassador BARSHEFSKY. Yes, sir. As you know, Mr. Chairman
I am legally required to recuse myself only from matters in which
I, or a member of my family, have a financial interest. I undertook
much, much broader recusal obligations in 1993 in order to dis-
tance myself from the legal practice that I was just leaving. This
was to avoid even any appearance of a conflict.

My broad recusal as to NAFTA and Canada also reflected the re-
ality of my portfolio. I was not the deputy for tnese issues, focusing
instead, as you know, on Asia.

Given that my initial recusals were much broader than required
and given the passage of nearly 4 years, far more than the 1-year
cooling off period most commonly used, a change in my recusal obli-
gations is entirely appropriate.

Both the USTR ethics officer and the Office of Government Eth-
ics have reviewed my situation and concur with this analysis, and
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that I am in full compliance with all applicable laws and regula-
tions governing conflicts of interest. Each also agrees that even the
change in my portfolio as Acting USTR necessitated a formal
change in the recusal.

My current recusal letter does, however, maintain my commit-
ment to continue to recuse myself from matters involving specific

arties in which I served as counsel while in private practice, un-
ess I am otherwise authorized to participate in the matter by our
ethics officer and the Office of Government Ethics. In that connec-
tion, of course, should that situation arise, I would be happy also
to consult with the committee first off.

As I have stated from the outset, I am committed to the very
hi§hest standards of ethical conduct for government officials and 1
believe my recusal obligations, both in 1993 and now, reflect the
commitment to adhere strictly to all applicable laws and regula-
tions.

The CHAIRMAN. I think you already answered my next question,
but for purposes of the record, at any time in your 18 years of pri-
vate practice did you ever lobby the U.S. Government on behalf of
any foreign government or foreign political party?

Ambassador BARSHEFSKY. No.

The CHAIRMAN. What will the administration do with respect to
China’s MFN status this year; specifically, will the administration
merely seek a 1-year extension of that status or will it seek perma-
nent MFN? May I correct that. I should have said normal trade re-
lations. My colleague corrects me.

Ambassador BARSHEFSKY. Mr. Chairman, the issue that you have
raised is one that the administration is beginning to discuss now,
and one on which we would wish to consult with the committee. I
think that it is, in all likelihood, premature to seek permanent
MFN status for China, inasmuch as we are in the process now of
negotiating with China for WTO accession.

I believe strongly the United States should not take any action
to disincentivize China from making the kinds of market access
commitments with respect to WTO accession that permanent MFN
might provide.

On the other hand, the administration is looking at the question
of this yearly/annual debate which, as you know, is corrosive of the
relationship in the longer term. This is a matter that we need to
give some considerable thought to, and we would wish to work with
you and members of the committee on it.

The CHAIRMAN. You have partially anticipated my next question.
Do you think China will gain entry into the WTO this year? I cer-
tainly agree with your earlier comments, as I said in my opening
remark that it is on a commercial basis.

Ambassador BARSHEFSKY. Yes.

The CHAIRMAN. It is not a political event. I also think it is impor-
tant that we push ahead as expeditiously and rapidly as possible.

Ambassador BARSHEFSKY. Mr. Chairman, I appreciate the posi-
tion you have taken on this WI'O question. The question of timing
of China’s accession really depends largely on China. We have indi-
cated to the Chinese that we would view very positively their WTO
accession from the point of view of U.S. long-term interests, China’s
interests, and of course the interests of the world community. This
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is particularly true to the extent the WTO can be used as a founda-
tion stone for the building of a rule of law in China.

But, as you have noted in your statement, we have also said to
China that the WTO is not a political institution, it is a commercial
organization. All members make substantial market access and
rules-based commitments, and China can be no exception.

China’s offers thus far have been largely inadequate with respect
to market access for goods, services, and agriculture, as well as
with respect to adherence to the rules. But China has, over the
past year, revised its offers several times. We understand China is
again in the process of revising, further, its offers. I have a team
now in China meeting with the Chinese on this very issue.

We would hope that China would recognize its obligations with
respect to WTO accession, and that is to provide substantial mar-
ket access. We wish to work with China to ensure that its accession
can happen in a commercially meaningful and expeditious manner.

The CHAIRMAN. Let me, next, turn to fast-track negotiating au-
thority. You did mention that you intended to proceed with that.
How high a priority, a question, is that? Will you attempt to link
trade to the environment and labor, are you going to ask for broad,
long-term authority, or narrow, short-term authority?

Ambassador BARSHEFSKY. Mr. Chairman, the administration is
looking at the question of what type of authority: its breadth, its
duration, and so on. We would like to work with the committee be-
cause we would like to see if we can achieve some preliminary con-
sensus on the critical elements for a bill.

It is clearly very important that the United States be able to ne-
gotiate comprehensive agreements. Yes, certainly we can continue,
and will continue, to negotiate bilateral, sectoral accords. But in
some countries this is like taking an ice pick to Everest.

We need the authority for very, very broad agreements that cut
across sectors, that allow us to achieve overall tariff reduction and
overall non-tariff barrier reduction in foreign countries. This is as
true for Latin America as it is for Asia.

The bounds, therefore, of fast-track authority, we would hope,
should be broad to allow the U.S. to have the flexibility to advance
its interests and to seize opportunities as they arise.

With respect to the scope of the authority and the particulars, we
obviously want to work with the committee to achieve bipartisan
consensus so that we can move forward.

The CHAIRMAN. My final question this round is, to the best of
your knowledge, were you or anyone else at the USTR office in-
volved in raising funds from any foreign national or foreign cor-
pox_'ati‘;m as contributions to a political party or a political cam-
paign? .

Senator MOYNIHAN. Mr. Chairman, may I amend that statement
to say, and if not, why not? [Laughter.]

Ambassador BARSHEFSKY. Mr. Chairman, the answer as to me is
unequivocally, no, The answer as to anyone else at USTR would be,
no, to the best of my knowledge.

The CHAIRMAN. Senator Moynihan.

Senator MOYNIHAN. Ambassador, two things. First, is to say,
quite seriously, I think a unanimous Finance Committee is going
to propose that the term Most Favored Naticn is confusing and is
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archaic, and that what we intend by the term is normal trade rela-
tions. Would you agree, and could we hope that we would find that
term enter your usage, even if we don’t require it by ukase?

Ambassador BARSHEFSKY. Senator, I think the change that you
are proposing is a very sensible one. The public perception is that
Most Favored Nation status means preferential treatment relative
to other trading partners when, in fact, it means the same treat-
ment as other trading partners.

Senator MOYNIHAN. And the most favored nation is some other
country altogether.

Ambassador BARSHEFSKY. Correct. That is absolutely correct. I
was here when you went through the history of the “Most Favored
Nation” terminology, which 1 found very interesting. It is easy to
see how the public might misperceive its meaning because of the
way it sounds. Why not? But what we are, in fact, talking about
is achieving normal trading relations with a variety of countries,
and I think this is the terminology that ought to be used.

Senator MOYNIHAN. Thank you. I have a question of just general
interest, which is that we saw the WTO recently make a ruling
which I hope is understood by our neighbors in Canada that says
that the Canadians could not refuse circulation to American maga-
zines—I guess in this case it was Sports Illustrated, and perhaps
Time—in which they arranged for Canadian advertisement, but
with an American-produced text, as an issue of cultural integrity.

This is an issue which one can understand perfectly from the Ca-
nadian point of view, and from other points of view, but it was not
a fair trade practice. The WTO did rule on behalf of the United
States. It was our complaint, was it not? So you won one.

Ambassador BARSHEFSKY. It was our complaint. The ruling that
has come out is a preliminary ruling, but we would not expect the
final ruling to be any different. Of course, we have no objection to
the promotion by Canada or other countries of national identity
through cultural development, but we do object to the use of cul-
ture as an excuse to take commercial advantage of the United
States, or as an excuse to evict U.S. companies from the Canadian
market. The case with respect to split-run magazine editions is an
example, where Canada was using a cultural excuse to erect a com-
mercial trade barrier. We took that issue to the WTO and we won.

Senator MOYNIHAN. Good for you. Could I ask, do you think that
this might lead to an effort to dismantle some of the French and
Italian restrictions on American motion pictures, and other such
things?

Ambassador BARSHEFSKY. We have, in fact, pursued French and
Italian restrictions-——indeed, Turkish restrictions—on American mo-
tion pictures, with respect, for example, to such things as discrimi-
natory box office taxes and the like. We have cases that are now
in the WTO consultative stage and we are quite confident of their
merit.

Senator MOYNIHAN. And you have a precedent, do you not?

Ambassador BARSHEFSKY. Yes, we do, indeed. We do, indeed.

Senator MOYNIHAN. Well, good for you. Without in any way say-
ing that smaller countries and nearer bigger countries do not have
a %egitimate reason to want to protect what they can think of as
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their culture, but to use that for some other purpose is a different
thing altogether. Congratulations, and well done.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you. )

We will limit questions to 5 minutes the first round. Next in line
is Senator Breaux. ;

Senator BREAUX. Thank you, Mr. Chairman. Thank the Ambas-
sador for her testimony. I was delighted to hear Senator Phil
Gramm’s comment earlier on about his concern about our being too
sensitive perhaps to people selected to do these jobs by their pre-
vious employment.

I think that if we do not use reasonable standards and common
sense we are going to end up nominating people who are as pure
as the driven snow, but as inexperienced as a kindergarten stu-
dent. So I think we ought to look at this and the total, big picture.
I think we ought to move towards repealing the prohibition that we
have gotten mixed up with.

I think we want people who know the business and know the job
and know what they are doing and who have been around, not peo-
ple who have never done anything in the business we are asking
them to run, which is negotiate as the Special Trade Representa-
tive of the U.S. Government.

So, naturally, there will be people who are very qualified who are

" loyal and true Americans that should be able to handle these jobs,

even though they were involved with foreign governments as cli-
ents in the private sector previously. I am glad to have that experi-
ence, quite frankly.

I would like you to comment on this. I am getting more and more
concerned that when our negotiators go out and negotiate agree-
ments around the world and we enter into elaborate negotiations
and compromises, and other countries, in fact, give up some of
their positions in order to get an agreement with the United
States, then we do not even take up those agreements in the Unit-
ed States Senate. I can think of three right now: the Chemical
Weapons Agreement, the Tuna/Dolphin Agreement, and the OECD
shipbuilding agreement.

All of those agreements were negotiated by this country with the
full faith and credit of the United States supporting our nego-
tiators, and none of those three completed and signed agreements
evensaw the light of day in the Senate.

Now, how does that affect you as a negotiator? I mean, it has got
to be very difficult when you go out and say, well, we want you to
sign on the dotted line. Do they ever bring up the fact that, so
what, the United States Senate is not even going to take it up?

Ambassador BARSHEFSKY. Senator, you have put your finger on
something that is becoming an increasing problem for us. That is,
the ultimate inability of the United States to implement the com-
mitments it makes internationally.

If we look at the shipbuilding situation, we see an agreement

- that did the two things we most needed to do. It restricted dump-

ing practices and made them actionable on an international basis
with respect to commercial shipping, and it would have eliminated
subsidies, international subsidies, with respect to commercial ship-
building.
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Now, our shipbuilders have one-half of 1 percent of the world’s
market in commercial ships. One of the reasons is that, while we
do provide some modest subsidies to our shipyards, the subsidies
provided by Europe, Japan, and Korea to their shipyards is in the
tens of billions relative to our hundreds of millions. Indeed, less
than one hundred million in most recent years. We simply cannot
compete against subsidies of that size.

So the agreement negotiated achieved these two important goals,
one on dumping and one ending subsidization. Ultimately, imple-
menting legislation was amended in the House in such a way as
to make it incompatible with what was negotiated. We would hope
to work with the committee to refashion implementing legislation
so that we can put into place this very important agreement.

Likewise, on the tuna/dolphin issue, we had negotiated agree-
ments internationally called the Panama Declaration with respect
to dolphin safety, and had hoped to see that pass the Congress.
This would have been a legislative change to our Marine Mammal
Protection Act in order to implement the Panama Declaration. That
legislation was stymied.

he administration would very much like to go forward with it
again because it is a terribly important piece of environmental leg-
islation, as exemplified by the range of environmental groups that
supported its passage. I cannot speak as knowledgeably about the
chemical weapons situation, except to say that the situation pre-
sented is as in these other two cases.

To the extent we negotiate these very important agreements and
then cannot implement them because of a lack of legislative au-
thority, our credibility for the further negotiation of agreements of
this type is severely hindered.

Senator BREAUX. I thank you. Can you make a brief comment on
the WTO telecommunications negotiations with regard to two
points, both market access and also safeguards that may be nec-
essary for our companies when foreign monopolies may distort the
U.S. market with cross subsidies.

Ambassador BARSHEFSKY. Right.

Senator BREAUX. When they come over here they have a lot of
choices of service providers to deal with, when we try and go over
there to some countries, like France, there is basically only one
company. So it is not a level playing field, as far as market access.

Do you have any comments on that?

Amfv)assador BARSHEFSKY. Sure. With respect to the telecom
talks, one of the reasons that I refused to enter into the telecom
agreements last April was that, if we looked at global telecom reve-
nue, we saw that market access offers from our trading partners
would, along with our offer, have covered a little less than 60 per-
cent of global ielecom revenue. Now, we were half of that 60 per-
cent, so near as I could tell we weren’t really getting too much out
of the deal as it stood last April.

We have been working very, very hard these past nine months
to improve the market access offers by our trading partners. And
by market access I mean access including the right to control
telecom companies abroad, that is, greater than 51 percent invest-
ment allowed in telecom companies abroad, as well as a variety of
other features.
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We have made some very significant progress. Our global telecom
revenue coverage now stands in the high 70 percent range. That
is still too low, but I think it will increase yet further in these clos-
ing weeks and we will make an assessment at that point, along
with the committee, as to sufficiency.

With respect to safeguards, of course, the FCC employs a public
interest test with respect to the ability of foreign telecom services
%roviders to enter into arrangements with our companies here.

hat public interest test will remain the standard used.

The one change required, not by the telecom negotiation but by
the over-arching GATS agreement, is that nationality would no
longer be a legitimate factor to look at when determining the public
interest. All other public interest factors, such as effect on competi-
tion in the U.S., national security, public safety—there is a range
of other factors—will all continue to be utilized gy the FCC.

Senator BREAUX, Thank you.

The CHAIRMAN. Senator Conrad.

Senator CONRAD. Thank you, Mr. Chairman, and thank the
Ranking Member as well for having this important hearing today.
I especially want to salute our Trade Representative I think you
have done an outstanding job. Every time I listen to you I am
proud that you are representing our country, because I think you
are very clear, very direct, and very forceful and that is precisely
what is needed in this position.

I would like to ask you about a matter that you are familiar with
that relates to the United States’ relations with our neighbors to
the north, Canada, with respect to a very important agricultural
issue. As you know, as a result of flaws in the Canadian Free
Trade Agreement, our neighbors to the north have had a pattern
of flooding us with unfairly traded wheat and barley that has had
a very significant and very serious effect on producers in the Unit-
ed States.

In response to urgings from me and others, the administration,
in 1994, imposed a tariff rate quota to address this problem. That
tariff rate quota worked. It reduced rather significantly, more than
a 50 percent reduction, the flood of unfairly traded Canadian im-
ports coming into the United States. That tariff rate quota has now
officially expired. The USTR has kept Canada on notice that the
U.S. intends to take action if import levels exceed the tariff rate
quota amounts.

Now, we are looking at projections that indicate, because of in-
creases we are now seeing after very sharp redurtions, the pattern
is now developing that we could have serious trouble_as we go
through this year in terms of the level of imports exceeding those
tariff rate quota amounts.

Your predecessor, Mickey Kantor, was compnitted, privately and
publicly, to trying to achieve a long-term agreement with Canada
that would address this serious problem. If confirmed, would you
also seek to achieve such a long-term agreement with Canada?

Ambassador BARSHEFSKY. Senator, yes. There is no question that
the 1994 TRQ accomplished an important purpose. There is also no
question that Canadian wheat and barley shipments are right now
running at what would be essentially record levels in both commod-
ities, after a year last year in which we saw quite a decrease, even
beyond 1994, in levels of wheat and barley.
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I have previously alerted the Canadian Trade Minister that we
would not tolerate market disruption here because of these exces-
sive shipments, and I intend to ask Canada formally for consulta-
tions at the six-month mark in our consultative agreement, which
would be along around mid-March. I will, however, talk to the Ca-
nadians before that time, quite obviously.

I think if we could achieve a longer-term agreement with Can-
ada, that would be in the best interests of both countries. I do not
underestimate the difficulty of trying to do that, but our first step
will be these consultations in March.

Senator CONRAD. I appreciate that. I can tell you, not only do I
appreciate it, but the wheat and barley producers in the United
States appreciate it because they have been the ones who have
seen their incomes decline, in some cases sharply, because of un-
fairly traded Canadian grain coming into this country.

If I could follow up on one other matter, and that involves China
trade. I, first of all, want to again commend you for I think the
really outstanding role you have played in negotiating with the
Chinese.

I am increasingly concerned, as I think others are, with the in-
creasing trade surplus that China enjoys in its relationship with
the United States, and what I see as a pattern of backsliding with
respect to trade agreements by the Chinese.

Every time we think we have achieved a result in negotiation, it
seems like we have to go back to compel the Chinese to abide by
their end of the deal. To your credit, you have done that and done
it repeatedly, and I respect that and publicly commend it.

But I remain concerned that, on a number of agricultural issues,
the Chinese continue to raise spurious phytosanitary concerns to
keep out U.S. grains. We have seen it with TCK smut, we have
seen it more recently with carnal bunt, and 1 would be interested
in your reaction to that problem.

Ambassador BARSHEFSKY. Let me say with respect to the China
trade deficit, this is a problem that merits very close attention and
discussion. What we see is a trade deficit, which, when the final
figures come out at end 1996, is probably about $39 billion. There
are, however, two pieces of good news.

One, is that the rate of increase in the deficit has slowed some-
what, but is still high. Second, our composition of trade with China
is still quite favorable to us. That is, we tend to export higher value
added goods, whether it is machinery, equipment, airplanes, or
telecommunications equipment; they tend to export to the U.S.
lower value goods, e.g., toys, textiles, and the like.

Nonetheless, the number, in and of itself, is astonishingly high.
We see in 1996 our exports have actually declined somewhat. The
decline is particularly acute in agriculture, as well as in textile in-
puts. The rest of our exports increased fairly handsomely.

On the agriculture side, 1 think there are two problems. One,
China had a bumper crop after a couple of years of very poor crops,
but, second, this, as you say, spurious use of sanitary and
phytosanitary restrictions to block our sales. _

It is true of wheat, it is true of citrus, it is true of meats, pork,
poultry, it is true of any one of a number of commodities. China



o MR AT 2

TEARARE

.-~

. oA M&‘%‘ﬁm;m

27

imposes rules that no other country imposes, indeed, net even
Japan. China has, thus far, refused in some sectors to take action.

We have done a couple of things. First off, we have made it clear
to China that, unless these agricultural issues are resolved, it does
not much matter what else is in their WTO accession package,
WTO accession would be impossible to think of.

Second, we have created, along with China, a strike force with
a commitment that they will alert us in advance to problems—this
arose from the carnal bunt situation—so we can send our USDA
folks out there to see if we cannot get the problems resolved before
they become bans, or licensing requirements, or other kinds of im-
port barriers.

We will be, and have been, very persistent on the agricultural is-
sues. They are difficult issues. The two most protectionist min-
istries in almost any government in the world are the agricultural
ministries and telecommunications ministries. But we will persist,
and China understands fully the implications for its WTO accession
of not rectifying these problems.

Senator CONRAD. If I could just conclude by saying, I thank you
for that very clear and very strong message to the Chinese with re-
spect to how their adherence to fair trade with respect to agricul-
tural commodities will affect their WTO accession.

The CHAIRMAN. I will turn to Senator Chafee, next, but just let
me make a comment. Unfortunately, Senator Grassley had to leave
for another appointment, but he has had considerable concern
about an article published in the Journal of Commerce this morn-
ing relating to the staffing of USTR on agricultural issues. He
asked me to point out that he will submit a number of questions
and would look forward to your response.

[The questions and answers appear on page 75.]

Senator Chafee.

OPENING STATEMENT OF HON. JOHN H. CHAFEE, A U.S.
SENATOR FROM RHODE ISLAND

Senator CHAFEE. Thank you, Mr. Chairman. I would just like to
make a couple of remarks about the Lobbying Disclosure Act—the
legislation that prevents anybody from serving as USTR who has
done any negotiating for another country in the past. I might say,
Mr. Chairman, in my 20 years in the Senate I have frequently had
to eat my words, but this is one instance where the taste is not
that bad.

On November 30, 1995, I addressed the Chairman and Ranking
Member on this matter: “I think these provisions are draconian,
and I think it is going to come back to haunt us at some time. I
would like to plant the seed amongst members of this committee,
who have always been thoughtful on these matters, and suggest
that it behooves us to look into this issue and give some thought
to trying to untangle this thing for the future.” Chairman Roth
then replied: “I would share that concern.”

So I am always delighted to have an opportunity to pat myself
on the back. I just wanted to say that I think we ought to change
this law. -

Indeed, Mr. Chairman, it's not clear that a single one of our past
USTRs could have been confirmed under this legislation. If we take
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Bob Strauss, Bill Brock, Clayton Yeutter, Carla Hills, Mickey
Kantor—I think it’s possible that none of them could have qualified
to be USTRs under this law.

It is an illustrious group you are following, Ambassador
Barshefsky, a long line of distinguished predecessors from both

arties. All of them were outstanding, and all three of us here have
ad an opportunity to work with each of them, going back to Bob
Strauss in 1977.

Mr. Chairman, it is not going to be easy to change this statute.
But I do not think we want to go through a series of waivers. That
is really not the solution to the situation.

Now, Madam Ambassador, I would just like to say that you and
I discussed an issue previously in my office, and that issue is about
the annual budgeting and staffing for your organization. Now, you
only have about $21 million for that office. You have had flat fund-
ing for some time now.

Yet USTR has been involved, and you are going to be increas-
ingly involved, with new WTO matters. As I understand it, you
have some 31 dispute settlement proceedings pending now. I do not
think you should be reluctant, if you need more people, to ask for
more people and resources, because we all want these cases and
disputes to move forward.

ext, I would like to address the matter of fast-track. Fast-track
authority is always contentious. It is extraordinary that we have
been able to get it through the times that we have. It has not been
easy. But, as I understand it, the absence of fast-track is causing
us to lose out in South America. You touched on that in your com-
ments. You said the EU was getting into South America before us.
What is the matter here? What is the problem?

Ambassador BARSHEFSKY. I think the absence of fast-track leaves
a vacuum in our own hemisphere with respect to leadership and
with respect to the rules of trade.

What the absence has done has been to lead to an agglomeration
by other countries of other trading partners in our own hemisphere
as a means of building their own little unit or system of rules and
obligations. Mercosur is one such example which, as you know,
began as a customs union between Brazil, Argentina, Paraguay,
and Uruguay, but has expanded to include free trade agreements
gith Chile and Bolivia, and negotiations now with the Andean

act.

Senator CHAFEE. Now, is it true that if you tried to negotiate
with them, and you say, well, let us begin talking about a trade
agreement, absent fast-track, will they not deal with you?

Ambassador BARSHEFSKY. Absent fast-track, they will not deal
with us. Nor, may I say, Senator, will Chile. As you know, it has
been a longstanding commitment of several administrations that
Chile should become a free trade partner of the United States,
grincipally through NAFTA accession when NAFTA came into

eing. But the Chileans have also made it clear that, in the ab-
sence of fast-track, it is very difficult for them to make the hard
decisions to open their market in certain ways.

Senator CHAFEE. Well, I do not think you have stressed that
enough in your comments. I mean, the mere fact I asked you the
question indicates that it needs to be stated more often. I follow
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trade matters fairly closely and am involved in them, and I sus-
pected it was true, but it is helpful to hear you say that.

I think the only way we are going to get fast-track through here
is if people, namely the Senators and Representatives, think there
is something in it for them. From the point of view of U.S. inter-
ests, the manufacturers in their States and districts are going to
do better with fast track, or conversely are going to be dealt out,
absent it.

Ambassador BARSHEFSKY. I agree with you. If we look at figures
on intraregional trade in our own hemisphere and in Asia, we see
the growth of intraregional trade far outstripping our growth in ex-
ports to these same markets. We simply have to be in the mix in
a serious way, anchored in our own hemisphere with respect to the
trade rules and trade flows, and anchored in Asia with respect to
the trade rules and trade flows.

I do not believe, for the long-term, we can accomplish that solely
through bilateral sectoral market access agreements. We are going
to need broad authority. Indeed, if I may say, but for the fact that
we had residual negotiating authority which Congress left us in the
Uruguay Round, there would be no ITA.

Senator CHAFEE. On a parochial matter, your office is aware of
the difficulty that the New England companies have had in connec-
tion with the influx of wool suits from Canada.

Ambassador BARSHEFSKY. Yes.

Senator CHAFEE. I want to stress that issue again. The Northern
Textile Association has spoken to me about it, and they have had
ilifﬁculties. I just hope you will continue to struggle with this prob-
em.

Ambassador BARSHEFSKY. We will, indeed. We have presented
the Canadians with a form of agreement to put an end to the kind
of concentration we see of wool suits in particular textile categories,
as well as at particular times of the year. Canada has not yet got-
ten back to us, but we are engaged in negotiation with them.

Senator CHAFEE. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Let me just make a couple of comments, first, on
fast-track. I think in order to make any progress in that area it is
going to take strong leadership on the part of the administration.
In the last session of Congress, that leadership was not, in my
judgment, forthcoming, at least from the Senate point of view.

I would also want to observe that, as long as fast-track is tied
. to labor and to environmental questions, that makes it very dif-

ficult, if not impossible, to get through because people do not feel
that they should not have the right to offer amendments in those
areas. So, I would just stress that you review that.

In a more parochial way, I, too, would just like to mention poul-
try, which is a matter of some concern. I have got a written ques-
tion, and I will ask you to put the answer in writing. But that is
a matter of importance to me, and somewhat tied to some of the
questions that were raised by the Senator from North Dakota.

[The questions and answers appear in the appendix.}

The CHAIRMAN. I think this concludes the hearing for today. We
are not going to take the vote today because we do not have a
quorum, but tomorrow morning Chairman Greenspan is appearing

40-033 97 -2
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before us. I expect we will have a large crowd here for that. I think,
as you heard on both sides, there is very, very strong support for
you, T _

Would you not agree with that?

Senator MOYNIHAN. Mr. Chairman, again, as an exit poll, all
members on this side have given their proxy, aye.

The CHAIRMAN. And I think you heard the favorable statements
on this side. So thank you very much today, and we look forward
to reporting it out tomorrow morning.

Ambassador BARSHEFSKY. Thank you, Mr. Chairman.

Thank you, Mr. Moynihan.

The CHAIRMAN. The committee is in recess.

[Whereupon, at 12:10 p.m., the hearing was concluded.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF AMBASSADOR CHARLENE BARSHEFSKY

Introduction

Thank you, Mr. Chairman and Members of the Committee. It is a great honor to appear before
you today as President Clinton’s nominee to be United States Trade Representative.

I am deeply aware of the special responsibility of the USTR in defining trade policy objectives,
negotiating trade agreements, and striving forward each day with a clear mission to protect and
defend the interests of United States’ workers, farmers and companies around the world. 1 am
anxious to build upon our work of the past four years. In this respect, I want to acknowledge the
vision, creativity, perseverance, and extraordinary accomplishments of my predecessor and
friend Ambassador Mickey Kantor. His no-nonsense approach and results-driven trade agenda
set an important course which I intend to carry forward.

Today, [ would also like to express appreciatior. for the on-going counset provided by the
members of this Committee. I intend to nurture and strengthen the special relationship that
USTR has always had with the Finance Committee and its House counterpart, the Ways and
Means Committee, on the whole range of trade issues. If recommended by this Committee and
confirmed by the Senate, I will build upon the dialogue we have already established.

The comerstone of successful U.S. trade policy is a bipartisan approach to defining our interests
and pursuing our objectives. This bipartisan approach has been the key to the success we have
had in the past four years. I believe our Administration has brought a distinctive approach to
trade issues, but that approach reflects a consensus which evolved over a period of years about
the trade policy the United States would need to follow. Congress was of course instrumental in
that process, including the bipartisan passage of the 1988 Trade Act. Success in trade in the next
four years will depend upon a continuation of bipartisan support and cooperation.

The Past Four Years

From the early weeks of his first term, President Clinton made clear his view that the policies
which brought us prosperity in the 1950's and 60's would not suffice for the 1990's. The test

would now be what policies were needed to compete and win in an increasingly competitive-
global economy.

The President stated that we would compete, not retreat behind walls, but that we would not
allow our trading partners to take advantage of our open market while maintaining closed
markets at home. We have relentlessly pursued market opening abroad - multilaterally,
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regionally, and bilaterally - because despite the fact that we are the world’s most competitive
economy we were too often shut out, hampered by market access barriers and unfair practices of
other nations. We also committed to working for a system where all trading nations, developed
and developing, would adhere to the same set of basic rules, and we made important strides in
that regard with the creation of the WTO,

The 200-plus trade agreements -- including NAFTA and the Uruguay Round -- negotiated by this
Administration have added considerably to our domestic prosperity and reflect our determination
to achieve even further market access gains for our companies and workers around the world.
The expanded opportunities from markets opening abroad have come at a time when our
companies, farmers and workers are the world’s most competitive. We lead the world in
agriculture and aircrafi; in automobiles and semiconductors; in software and entertainment, and
we offer the most competitive services exports anywhere. As a result, in the past four years, our
exports of manufactured products are up 42%, our high technology exports are up 46%, our
service exports are up 26%, and our agricultural exports have reached record levels.

‘The importance of trade in our domestic economy today is clear. In 1970, trade represented 13%
of U.S. GDP. In 1996, trade was 30% of GDP, or about $2.3 trillion. More than eleven million
U.S. jobs now depend on exports -~ 1.5 million more than just four years ago. Jobs supported by
goods exports wages are 13-16% higher than non trade-related jobs in the economy. Over the
last four years, roughly one quarter of our economic growth has come from exports.

The leading trade areas of accomplishment in the last four years include:

- The Uruguay Round. Our Administration provided the leadership to complete the
Uruguay Round, following on the work begun by the Reagan and Bush Administrations. The
Agreement cut tariffs worldwide on manufactured products by over one-third, the largest
reduction in history and extended international trade rules in areas such as agriculture, services,
investment and inteilectual property rights. Overall, economic analysts estimate that the
Uruguay Round will add $100 to $200 billion to U.S. GDP annually when fully implemented.
One of the most significant results of the final agreement was the establishment of a system
which puts in place a comprehensive set of rules to which all members must adhere, thereby
substantially reducing the “free-rider” problem of the past where all enjoyed the benefits but did
not share in the responsibilities.

- NAFTA. In November 1993, the administration succeeded in winning passage of the
North American Free Trade Agreement (NAFTA). Our goods exports to Mexico, despite the
peso crisis, are expected to be over $56 billion this year, 35% higher than in 1993 and almost
$6 billion higher than any year in our history. Itis clear that NAFTA helped stabilize Mexico
through its worst financial crisis in modern history, but also ensured Mexico's market was
opened ever more to U.S. goods and services. When Mexico last underwent a deep financial
crisis, United States exports dropped 50% and took seven years to recover following action by
Mexico to closa its market. Considering Mexico is our third largest trading partner it is

2



33

imperative its market remain open to the United States, particularly since our market has long
been open to Mexico.

- Japan.. Throughout the 1980's, the imbalance of trade and market access with Japan
was perhaps the major U.S. failure in trade. We have focused on this problem from the first
month of this Administration, and we have made important progress. Through the Framework
Agreement reached in July 1993, we pursued market opening and deregulation in Japan on all
fronts: macroeconomic, structural and, most visibly, sectoral negotiations. We have reached 24
trade agreements with Japan, including such key areas as autos and auto parts,
telecommunications, government procurement, cellular phones, glass, semiconductors, insurance
and medical equipment and technology. We have made headway in opening closed agricultural
markets, such as rice and apples. Our exports to Japan are at record levels, up 43% in four years,
and U.S. merchandise exports to Japan have grown at a rate five times as fast as imports from
Japan. Within the last month we reached a landmark insurance agreement which surpassed all
expectations, and achieved a breakthrough in wood products as Japan agreed to accept U.S.
grade-marked lumber for the first time, increasing the number of U.S. mills that can ship lumber
to Japan from 80 to over 1000.

- China. At President Clinton’s direction, the United States has led the world in setting
tougher standards for trade with China. We have battled to open a highly protected market, still
dominated in many areas by the central or provincial governments. We have negotiated
landmark agreements to combat piracy and advance the interests of our copyright industries. We
have also negotiated -- and vigorously enforced -- agreements on textile trade, designed to
prevent transshipments. We have taken the lead in consulting with China on its WTO accession,
and insisted that this accession occur on commercially meaningful terms.

- APEC. The elevation of the Asia-Pacific Economic Cooperation (APEC) forum to the
Presidential level in Seattle in 1993 was an historic event that breathed new life into this forum.
Year by year, APEC has made progress toward its goal of increased trade and investment, and
lowering barriers, in the fastest-growing economic area in the world. (APEC represents half the
world’s GNP, and last year, 62 percent of all U.S. merchandise exports went to APEC countries.)
APEC’s endorsement of the ITA in Manila was pivotal to reaching the successful conclusion of
the Information Technology Agreement (ITA) in Singapore and represented another important
step in the region’s commitment to concrete trade expansion and market opening. Equally
important, through APEC, we have begun to anchor our country more firmly in the Asia-Pacific
region.

- FTAA. Our Administration has strengthened the commitment to the nations in our
hemisphere. Latin America has become the second fastest growing economic region in the
world, and by 2010, we estimate that our exports to Latin America will exceed our exports to
Europe and Japan combined. These numbers are impressive, but even more important they
reflect the extraordinary spread of free markets and democracy in our hemisphere. The 1994

. Summit of the Americas began the process of achieving a Free Trade Area of the Americas
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(FTAA) by the year 2005 with concrete progress required by the year 2000; considerable progess
has been made to lay the informational groundwork so we can now turn our attention to
launching the negotiations.

- Transatlantic Business Dialogue. Our trade and investment relations with the European
Union are deep and mutually beneficial, but even in this relationship, trade can be substantially
expanded if we together continue to press to eliminate barriers to market access whether it is in
the continued reduction of tariffs, or in assuring that we cooperate in the standards area which is
so important to improving our trade in manufactured goods. The Transatlantic Business
Dialogue was an early supporter of the Information Technology Agreement, and we look to
similar leadership on other promising initiatives in the next four years.

- “New Issues”. We have taken the lead on several of what are often described as the
“new issues™: combatting bribery and corruption in government procurement, respect for core
labor standards, and the linkage between trade and environmental issues. We are addressing the
increasing problem of bribery and corruption confronting U.S. business abroad whether by
criminalizing the tax deductibility of bribes as we are seeking in the OECD or in promoting
greater transparency in government procurement regimes. Our initiative at the recent WTO
meeting in Singapore to pursue an agreement on transparency in all WTO member procurement
regimes should make an important contribution to our efforts.

On trade and labor, where the President was given a mandate by Congress, we made
important strides. At Singapore, we also gained international recognition of the importance of
core labor standards---the right to organize, the right to bargain collectively, prohibitions against
child labor and forced labor---sought by the United States since the Eisenhower Administration.
Our leadership in the Uruguay Round negotiations led to the incorporation of environmental
provisions into the WTO Agreements and the creation of the WTO Committee on Trade and
Environment, where WTO governments continue the task of ensuring that trade and environment
are mutually supportive. In addition, with U.S. leadership, countries participating in the Free
Trade Area of the Americas are also engaged in sustainable development initiatives, to ensure
that economic growth does not come at the cost of environmental protection.

We have encountered vigorous international opposition to some of our initiatives. But it
is worth remembering that not long ago, most of the world opposed the ideas of intellectual
property protection or rules for trade in services when we first advanced them. We maximize the
political support for open trade only by constantly making it clear that we seek ways to address
the full range of concerns that people have about the impact of trade on their lives and livelihood.

- Enforcement of Trade Laws and Agreements. Our willingness to enforce trade laws and
existing agreements is crucial to our support at home and our credibility abroad. The
Administration has brought a record number of enforcement actions by using all the trade tools at
our disposal -- 48 actions in the past year. And we have reinvigorated efforts to ensure
compliance with all of our trade agreements whether negotiated by us or previous
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administeations. We have aggressively fought against the market closing practices of
competitors using the leverage provided in Section 301, Title VII, and Section 1377 to open
foreign markets and ensure fair treatment for our goods and services.

We have filed 21 cases to enforce U.S. rights under the new dispute settlements
procedures of the World Trade Organization -- having filed 15 complaints in the last year alone.
This caseload is absolutely unprecedented in the history of the GATT and WTO, and we have
already begun to see the benefits our enforcement efforts have yielded for U.S. firms and
workers. Of the 21 cases brought by us, we reached settlements in six cases and we have
prevailed in two cases so far that were referred to panel. The real successes are the settlements
that we reach, such as on Japan'’s protection of sound recordings and Portugal’s patent law,
where the defendants have already changed their laws. The new WTO dispute settlement rules
often make it possible for us to enforce WTO agreements without ever having to reach a panel
decision. The fact that the WTO can and will authorize us to retaliate enables us to reach earlier
settlements, opening markets for more of our exports.

The Importance of Trade in a Post-Cold War World

One of the dividends of our victory in the Cold War and the collapse of Communism is that it has
opened the world for commerce as never before. Trade---as measured by total global exports---
has increased nearly 40% in just the last four years. Our country’s success in the past four years
should remind us: we have every asset needed to succeed in the post-Cold War global economy.
At the same time, success in the global marketplace is not automatic for any nation, even one
with our great resources.

For example, even as our exports to Latin America grow---on average 40 cents or more of each
dollar spent on imports is spent on US goods in the region---other countries are making new
inroads. The EU seeks trade agreements with key Latin American economies---MERCOSUR,
Mexico and Chile--and is an increasing presence in Asia and Africa. China is building
commercial and strategic alliances to compete with U.S, economic power Latin America and is
reported to have targeted Mexico, Brazil, Argentina, Chile, and Venezuela as strategic partners.
Japan, Korea, and others have undertaken highly visible commercial initiatives and are
determined to compete in these same regions. Within Latin America and Asia, intra-regional
preferential trading arrangements are rapidly changing trade patterns and the competitive rules of
the game. R

Without a strategic vision of trade policy, we will not take full advantage of the opportunities for
our country to expand trade and enhance domestic prosperity. Moreover, just as military
alliances shaped the content of global relationships in the twentieth century, the end of the Cold
War means that trade alliances will play an increasingly important role in defining relationships
between nations in the twenty-first century. The ability of the United States to expand our
influence abroad and advance core values of democracy, the rule of law and human rights will be
enhanced to the extent that our trade relations are stable and enduring.
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In the next four years, the United States should continue to be a moving, dynamic force, pro-
actively positioning itself at the center of a constellation of trade relationships---such as the
WTO, APEC, and the FTAA, taking opportunities to expand trade on a reciprocal basis. If we
do so, we will be well positioned to compete successfully, create high wage jobs, and provide
leadership in the world as the next century begins.

The Upcoming Agenda

In the next four years, the Administration hopes to build on the progress of the first term.
We will continue to advance our interests through the WTO. Where it serves U.S. interests, we
will move forward on a regional and bilateral basis with agreements that further open
international markets. And we will continue to be vigilant and aggressive in our insistence that
our trade partners live up to the agreements that they make with us.

With respect to market opening efforts in the WTO:

o In the coming weeks we will be finalizing the staging and other technical details of the
Information Technology Agreement (ITA) reached in Singapore. The United States is the world
leader in new technology developments and production: semiconductors, computers,
telecommunications equipment, and software. These industries support 1.5 million U.S.
manufacturing jobs and 1.8 million related service jobs. For these workers and their companies,
this agreement amounts to an annual global tax cut of $5 billion because the tariffs on these
products are consistently higher in other countries than ours,

o The deadline for conclusion of an International Basic Telecommunications Services
agreement is just two weeks away, February 15. One of my first actions upon being named
Acting USTR last April was to insist that the telecom negotiations be extended, because it was
clear that there was not a critical mass of high quality market opening offers from our trading
partners, particularly in the emerging markets of Asia and Latin America. Our test for a good
agreement was clear then, and it is clear now. We believe that competition in
telecommunications services is valuable, and we welcome it in our market, but we will not open
our market further unless other nations reciprocate with genuine market opening proposals. We
have seen some important progress in the last nine months, but we are not there yet. It remains
to be seen whether an agreement will be reached.

o The “built-in agenda” of the WTO envisions a resumption of further negotiations to
further reform agriculture and liberalize trade in services in 1999. Both areas are critical to our
continued success in trade and economic prosperity. While the Uruguay Round reduced some of
the most difficult barriers to agricultural trade, helping us to attain a record level of agricultural
exports in 1996 our work is far from done. We will vigorously enforce the Agreement from the
Uruguay Round and focus on the sanitary and phytosanitary area, where “health standards” are
routinely invoked without justification to block our exports. Removing agricultural barriers
wherever they exist is one of o‘r highest priorities of the next four years, so follow-on
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negotiations in the WTO are extremely important. At the same time, in services, the United
States is the world leader, with $220 billion in exports in 1996, and a $70 billion surplus.

Further removal of barriers, and new commitments by our trading partners, can only be helpful to
us.

o We have a full agenda of accession negotiations -- countries seeking to join the WTO.
As always, the United States is setting the high standards for accession in terms of adherence to
the rules and market access. Accessions offer an opportunity to help ground new economies in
the rules-based trading system. The Administration believes that it is in our interest that China
become a member of the WTO; however, we have been steadfast in feading the effort to assure
that China’s accession to the WTO would occur on commercial, rather than political, grounds.
China maintains many trade barriers that must be eliminated. and we need to ensure that the
necessary changes are made before accession occurs. The pacz of China’s accession negotiations
depends very much on Beijing’s willingness to improve the offers now on the table.

o While China’s accession has attracted far more attention, the United States takes every
opportunity to pursue American interests with the 28 applicants that are now seeking WTO
membership, and to give leadership to the process. Russia’s WTO accession could play a crucial
part in confirming, and assuring, Russia’s transition to a market economy, governed by the rules
of law and international trade. Discussions so far on Russia’s accession, while still at an early
stage, have been quite positive and we look for more progress. We are excited about the
prospects of the accession of many of the former Soviet Republics, and the Baltic States. Others,
like Saudi Arabia and Vietnam, are also becoming more active.

In addition to our important multilateral agenda, in the next four years, we also plan to explore a
wide range of possible regional and bilateral initiatives to advance our efforts to strengthen the
U.S. economy:

---Latin America has been the second most rapidly growing region in the world.
Moreover, it is a traditionally important market for us, and our exports to the rest of the
hemisphere have already increased enormously, particularly in manufactured goods. The
President committed in December 1994 following the Summit of the Americas to negotiate
Chile’s accession to NAFTA, because of Chile’s extraordinary economic performance and its
logical position as our next partner in this hemisphere. Our ability to deliver on the commitment
to Chile is seen, with some justification, as a litmus test for trade expansion and U.S. interest in
this hemisphere. 1997 is the time for demonstrating our commitment to leading the hemisphere
toward the creation of the FTAA.

---While our progress in APEC has been gratifying, and increasingly concrete, the APEC
process still envisions a very long time frame for achieving free and fair trade in the region. We
also face the challenge posed by the extraordinary diversity of the Asia-Pacific nations, in terms
of size, relative prosperity, and disposition toward market opening. We intend to be actively
involved in the region, exploring all possible options to encourage Asian-Pacific nations along
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the path of market opening.

---With Europe, our focus will be on non-tariff barriers which continue to impede
transatlantic commerce, most particularly regulatory barriers. Approximately half of our $126
billion of merchandise exports to the EU require some form of EU certification in addition to
U.S. requirements. Redundant testing and certification procedures increase the base cost of
exports. Our business community strongly supports our current negotiations to complete Mutual
Recognition Agreements (MRAs) to eliminate redundant testing between the U.S. and the EU.
The areas under discussion include telecommunications, electronics, medical devices,
pharmaceuticals and recreational craft.

--- USTR recently completed preparation of a report to Congress on the Administration’s
trade and development policies for Sub-Saharan Africa. There is an urgent need to integrate
Sub-Saharan Africa into the international trading system. We believe the achievement of this
goal lies in African countries reforming their own economies an in our enccuraging this process.
We are reviewing a range of options to promote this and will want to consult with you on them.
We have always said that we would open markets on a multilateral or regional basis wherever
possible. When it can be done effectively, this is the most efficient way to reduce the most
barriers to U.S. exports, and level the playing field for our companies, workers and farmers.
However, we must recognize that certain problems can only be addressed effectively, and with
the degree of specificity necessary, on a bilateral basis. Thus, we continue to be engaged in
bilateral market opening efforts with virtually every country with which we have a trading
relationship: from China on textiles and wheat, to Japan on telecommunications, to Canada on
agriculture, to Argentina on patent protection, to Korea on autos. There should be no
misunderstanding. Now, as in the past, in many cases, market opening will occur only through
intensive bilateral efforts, including the willingness to resort to our trade laws where negotiations
fail to eliminate barriers and achieve fair access. And, of course, our monitoring and
enforcement activities with respect to agreements already negotiated will intensify.

Important elements of our trade agenda can go forward without Congress giving the President a
new grant of trade agreement implementing authority and the negotiating credibility it provides.
But there is no doubt that our ability to negoiiate comprehensive regional or bilateral market
opening agreements, to take full advantage of the opportunities which a dynamic and fluid
global economy may present, depends on the ability of the President and Congress to agree on
the appropriate terms of such a grant of “fast track” negotiating authority. The President
believes that new negotiating authority is a key tool for advancing our nation’s economic
interests. 1f confirmed, I am prepared to work with this Committee, its House counterpart and
other interested members of Congress to fashion an appropriate grant of negotiating authority,
and build a broad, bipartisan consensus in support of it. I do not underestimate the difficulties of
building that consensus, but we should also recognize the importance of doing so. Otherwise, we
will remain on the sidelines while otker nations move ahead as they have been doing, to create
new economic alliances and advance their economic interests, to the potential detriment of U.S.
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leadership and a continued strengthening of domestic prosperity.
Conclusion

President Kennedy once described himself as “an idealist without illusions.” These words
provide, I think, an apt description of President Clinton’s view of trade. The Administration
believes that trade can contribute to the prosperity of both the US and our trading partners, but
we are under no illusions about the number of problems facing us. Every foreign trade barrier is
there for a purpose -- it may be politically-driven, economically-targeted, culturally-defined, or
bureaucratically-based. They do not come down easily. I am acutely aware that there are no
final victories in the trade area. The hard work of the past four years gives us the opportunity to
do the hard work of the next four.
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SENATE FINANCE COMMITTEE
'STATEMENT OF INFORMATION REQUESTED OF NOMINEE

The Committee requests the nomines provide the following information in a single
written statement by typing each question in full followed by the nominee's response.
Please provide three copies of your typed statement to Jane Butterfield, Chief Clerk,
219 Dirksen Senate Office Building, Washington, D.C. 20510.
A. BIOGRAPHICAL INFORMATION

1. Name: (Include any former names used.)

CHARLENE BARSHEFSKY
2. Position to which nominated:

United States Trade Representative
3. Date of nomination:

December 13, 1996

4, Address: (List current residence, office, and mailing addresses.)

3125 Aberfoyle Place, N.W.
Washington, D.C. 20015

Office of the U.S. Trade Representative
600 Seventeenth Street, N.W.
Washington, D.C. 20508

§. Date and place of birth:

August 11, 1950
Chicago, lliinois

6. Marital status: (include maiden name of wife or husband's name.)
Married

Charlene Barshefsky
Edward B. Cohen
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Names and ages of chiidren:

Marika {(Mari) B. Cohen
Age 13

Devra R. Cohen
Age 8 -

Education: (List secondary and higher education institutions, dates attended,
degree received, and date degree granted.)

Von Steuben High School
Chicago, llinois
9/64-6/68, High School Diploma

University of Wisconsin
Madison, Wisconsin
9/68-6/72, B.A. (Double major: English and Political Science)

Catholic University, The Columbus School of Law
Washington, D.C.
9/72-5/75, J.D.

Employment record: (List all jobs held since college, including the title or
description of job, name of employer, location of work, and dates of
employment.)

United States Trade Representative-Designate
Executive Office of the President

Washington, D.C. 20508

12/96 to present

Acting United States Trade Representative
Executive Office of the President
Washington, D.C. 20508

4/96 to 12/96

Deputy United States Trade Representative
Executive Office of the President
Washington, D.C. 20508

5193-4/96

Attomey-at-Law
Partner and Associate

.
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Steptoe & Johnson

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036
9/75-4/93

Law Clerk

Wald, Harkrader & Ross
Washington, D.C.
9I74-1175

Law Clerk
Winston & Strawn
Chicago, lllinois
6/74-8/74

Law Clerk

Federal Trade Commission

Bureau of Consumer Protection

Division of National Advertising -
Washington, D.C.

6/73-6/74

Government experience: (List any advisory, consuiitative, honorary, or other part-
time service or positions with Federal, State or local governments, other than
those listed above.) '

United States Trade Representative-Designate
Executive Office of the President

Washington, D.C. 20508

12/96 to present

Acting United States Trade Representative
Executive Office of the President
Washington, D.C. 20508

4/96 to 12/96

D,'eputy United States Trade Representative
Executive Office of the Praesident
Washington, D.C. 20508

5/93 to 4/96

Law Clerk .
Federal Trade Commission
Bureau of Consumer Protection

3 of 42



11.

12

13.

43

Division of National Advertising
Washington, D.C.
6/73-6/74

Business relationships: (List all positions held as an officer, director, trustese,
partner, proprietor, agent, representative, or consuitant of any corporation,
company, firm, partnership, other business enterprise, or educational or other
institution.)

Partner, Steptoe & Johnson

Washington, D.C.

(Resigned partnership May 1993)

Memberships: (List all memberships and offices held in professional, fraternal,
scholarly, civic, business, charitable, and other organizations.)

District of Columbia Bar
1975 to present

Member, Temple Sinai, a synagogue, located in the District of Columbia

Member, The Lafayette Home & School Association (D.C. elementary school
PTA)

Member, the Watergate Association, Inc. (beach community owners
association)

Member, The Smithsonian Institution

Member, ARZA (organization of Reform Jews)

Political affiliation~ and activities:

a. List all public offices for which you have been a candidate.
None
b. List all memberships and offices held in and services rendered to all

political parties or election committees during the last 10 years.

None
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c. Itemize all political contributions to any individual, campaign organization,
political party, political action committee, or similar entity of $50 or more
for the past 10 years.

According to the Federal Elections Commission and our personal checks for
1994-1996, my husband and | have contributed the following amounts to political
candidates and committees since 1983.

Election Cycle Candidate/Committee Amount
1995-96 Democratic National Committee $ 500
1995-96 Clinton/Gore ‘96 $1,000
1991-92 Democratic National Committee $ 200
1991-92 Clinton/Gore ‘92 $ 550
1991-92 Clinton for President Committee $ 250

For prior years, | am unable to reconstruct the amounts involved in specific
political contributions. My husband and | have contributed jointly to the
presidential campaigns of Messrs. Clinton, Dukakis and Mondale, as well as to
selected national and local D. C. Democratic candidates. In addition, we have
contributed to the Democratic National Committee.

Honors and Awards: (List all scholarships, fellowships, honorary degrees,
honorary society memberships, military medals, and any other special
recognitions for outstanding service or achievement.)

Glamour Magazine Woman of the Year, 1996

1996 Catholic University Alumni Achievement Award in Law & Government

Honored by National Committee on United States-China
Relations for contributions to U.S.-China relations, 19985

Executive Branch Leadership Award, Semiconductor
Industry Association, 1995 ) \

University of Wisconsin: Phi Kappa Phi National Honor Society,
« Mortar Board National Honor Society, Graduate of Distinction. Catholic
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University Law School: Scholarship, Associate Editor of Catholic University
Law Review.

Published writings: (List the titles, publishers, and dates of all books, articles,
reports, or other published materials you have written.)

C. Barshefsky, P. Lichtenbaum
Review of Serected 1992 CIT and CAFC Decisuons
in

International Law and Practice (1993)

C. Barshefsky, M. Abbey
The Safeguards Provisions of the North American

Free Trade Agreement, in B_usme_s_s_lmnugatms
a
Institute (1992)

. Barshefsky, P. Lichtenbaum
Government Procurement and the North American Free
Trade Agreement, in

Implications (ABA 1992)

Barshefsky
Rules of the U.S. Court of International Trade,
Oceana Publications (1992)

(2]

o

o

. Barshefsky
Public Procurement and 1992, European Economic
Community Law (1992), reprinted in International Trade Corporate
Counsel Advisor, Business Laws, Inc. (1992)

[¢]

. Barshefsky
Primer on the U. S Antldumpmg and Countervailing Duty Laws, in
(1991)

3]

Barshefsky
Non-market Economies in Transition and the U.S.
Antidumping Law: Remarks on the Need for Reevaluation,
8 B.U. L. Rev. 373 (1991)

o

. Barshefsky, A. Sutton, J.A. Swindler
Developments in EC Procurement Under the 1992 Program,

1990 B.Y.U. L. Rev. 1269 (1980)
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C. Barshefsky
Articles 1904 and 1907 of the Canada-U.S. Free Trade Agreement:
Should There Be a Relationship Between the Two: (Feb. 10, 1989),

in 26 Stan. JLint'l, Law 173 1990

C. Barshefsky, M. Fishburne
Principal Decisions of the Court of International
Trade and the court of Appeals for the Federal
Clrcult Calendar Year 1989 through March 1990, in

(ABA 1990)

(2]

. Barshefsky, M. Davis, B. Hillas
Trade and Investment in the New Europe — East and West, Europa 1992,
May 1990

(2]

. Barshefsky
Remarks Before the Proceedings of the Seventh Annual Judicial
Conference of the United States Court of International Trade, 137 F.R.D.
509, 517 (1990)

O

. Barshefsky
Private Sector Perspective and the international Trade Issues of EC-

1992, in 1992. Doing Business With Europe (ABA 1989)

. Barshefsky
Synopsss of Actuvny m Key Uruguay Round Negotuatmg Grnups in The
0 B8 (PLI -

(2]

1 988)

o

Barshefsky, M. Firth
international Trade Decisions of the United States Court of Appeals for
the Federal Circuit During the Year 1987, 37 Am. U. L. Rev. (lssue 4)

(1988)

o

. Barshefsky, N. Zucker
Amendments to the Antidumping and Countervailing Duty Laws Under the
Omnibus Trade and Competitiveness Act of 1988, 13 NCJ Int'l. Law &
Comm. Reg. 207 (1988)

o

. Barshefsky
Remarks Before the Proceedings of the Fifth Annual Judicial Conference

of the United States Court of International Trade, 126 F.R.D. 335, 341
(1988)

7 of 42



16.

41

C. Barshefsky
Remarks on Private Remedies Under the Unfair Trade Laws, Before the
Fourth Annual Judicial Conference of the United States Court of Appeals
for the Federal Circuit, 112 F.R.D. 541 (1987)

C. Barshefsky, R. Diamond, N. Ellis
Foreign Government Regulation of Natural Resources: Problems and
. Remedies Under United States International Trade Laws, 21 Stan. J. Intl.
Law 29 (1985)

C. Barshefsky
Remarks on International Trade Strategies, Before the Proceedings of the
First Annual Judicial Conference of the United States Court of
International Trade, 102 F.R.D. 638, 716 (1984)

C. Barshefsky, A. Mattice, W. Martin
Government Equity Participation in State-Owned Enterprises: An
Analysis of the Carbon Steel Countervailing Duty Cases, 14 Law & Policy
Int'l. Bus. 1101 (1983)

C. Barshefsky, R. Cunningham
The Prosecution of Antidumping Actions Under the Trade Agreements Act
of 1979, 6 NCJ int'l. Law & Com. Reg. 307 (1982)

C. Barshefsky
The Prosecution of Antidumping and Countervailing Duty Actions Before
the Commerca Department, in i
(D.C. Bar 1981), reprinted in Annual Trade Seminar Series
(1982-1988)

C. Barshefsky
Note (Fair Labor Standards Act), 23 Cath. U. L. Rev. 171 (1974)

C. Barshefsky, R. Liebenberg
Voluntarily Confined Mental Retardates: The Right to Treatment vs. The
Right to Protection From Harm, 23 Cath. U. L. Rev. 787 (1974)

Speeches: (List all formal speeches you have delivered during the past five
years which are on topics relevant to the position for which you have been
nominated. Provide the Committee with two copies of each formal speech.)

Speeches marked with an asterisk (“*”) are included herewith.
Other remarks listed were given from Informal notes or
extemporaneously. [NOTE: Two coples of speeches for the years
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1994-1996 were supplied 12/30/96. Attached will be two coples of
speeches for the years 1892 and 1993, to fulfill your amended
requirements.]

December 3, 1992 - Washington, D.C.
American Conference institute
Antidumping and Trade Issues

January 29, 1993 - Washington, D.C.
American Bar Assoclation, National Institute
Antidumping and Trade Issues

* May 19, 1993 - Washington, D.C.
Senate Finance Committee i
Confirmation Hearing as Deputy U.S. Trade Representative

May 25, 1993 - Washington, D.C.
House Ways & Means Committee
Re China MFN

*  June 8, 1993 - Washington, D.C.
House Ways & Means
Re China MFN

* June 15, 1993 - Washington, D.C.
U.S.-Korea Business Councll
Trade re Korea issues

June 24, 1993 - Seoul, Korea
AMCHAM Briefing
Trade re Korea issues

July 1, 1993 - Washington, D.C.
House Ways & Means, Trade Subcommittee
Brief re US-Japan Framework Tatks

July 2, 1993 - Washington, D.C.

Senate Finance Committee
Brief re US-Japan Framework Talks
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July 14, 1993 - Washington, D.C.
Emergency Committee for American Trade
Brief re US-Japan Framework Talks

July 20, 1993 - Washington, D.C.
Women In international Law
Issues re Trade in Clinton Administration

July 20, 1993 - Washington, D.C..
US Council for International Business
*Strengthening U.S. Competitiveness Through International Investment

July 21, 1993 - Washington, D.C. .
Committee on Foreign Affairs, Subcommittees on Economic Policy &
Trade and Asia and the Pacific
Brief re US-Japan Framework Talks

July 22, 1993 - Washington, D.C.
Senate Finance Committee, Trade Subcommittee
Brief re US-Japan Framework Talks

September 13, 1993 - Grand Rapids, M!
Midwest US-Japan Assoclation
Re US-Japan Framework Talks

* October 5, 1993 - Washington, D.C.

House Foreign Affairs Committee, Asia Subcommittee
US-Japan Economic Framework Policy

October 6, 1993 - Washington, D.C.
House Ways & Means Committee, Trade Subcommittee
Briefing on US-Japan Framework

October 7, 1993 - Washington, D.C.
Service Poulicy Advisory Committes
US-Japan Framawork and China

October 14, 1993 - Washington, D.C.
Overseas Development Councll, Panel on Regional Trade Pacts
“Regional Trade Pacts: Catalysts or Catastrophes?”
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October 15, 1993 - Washington, D.C.
National Association of Manufacturers, Trade Forum
General Trade Issues

. QOctober 27, 1993 - Washington, D.C.
Labor Advisory Committee
~  General Trade Issues

October 28, 1993 - Washington, D.C.
Columbus Group & Paul H. Nitre School of Advanced Int'l Studies
US-Latin American & Caribbean Trade & Investment Policy

November 2, 1293 - Washington, D.C.
American Society of Intermational Law
Administration’s Goals for APEC Ministerial

November 8, 1993 - Washington, D.C.
Senate Finance Committee, Trade Subcommittee
US-Japan Framework

November 16, 1993 - Seattle, WA
APEC Ministerial Participants & Washington Business Community
Re Customs & APEC

December 1, 1993 - Washington, D.C.
Business Coalition for US-China Trade
Re China Trade Issues

December 16, 1993 - Washington, D.C.
Japan Information Access Project
Status of US-Japan Framework Talks

January 21, 1994 - Washington, D.C.
Georgetown University Law Center Symposium
on U.S. Trade Policy in Transition
“The Future of U.S.-Japan Trade Relations”

February 24, 1994 - Washington, D.C.
House Ways & Means, Trade Subcommittee
Trade Policy Toward China

March 2, 1994 - Washington, D.C.
Inter-American Dialogue
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“Future or Western Hemispheric Trade & Investment
Relations”

March 4, 1994 - Washington, D.C.
National Association of Manufacturers, Trade Forum
U.S.-Japan Economic Relations

March 8, 1994 - Washington, D.C.
Washington international Business Councli
U.S.-Japan Trade Relations

* March 18, 1894 - Washington, D.C.
Washington International Corporate Circle
Administration’s Trade Accomplishments

* March 23, 1994 - Washington, D.C.
House Committee on Government Relations, Subcommittee
on Commerce, Consumer, and Monetary Affairs
Testimony re Status of U.S.-Japan Trade Relationship

March 25, 1994 - Washington, D.C.
American Association of Port Authorities
General trade policy issues

March 28, 1994 - Washington, D.C.
Japan Commerce Association
U.S.-Japan Trade Relations

May 10, 1994 - Washington, D.C.
ACTPN
General trade policy issues

June 3, 1994 - Washington, D.C.
The Caribbean Latin American Action Trustees
“The Interim Trade Program for the Caribbean Basin”

* June 6, 1994 - Washington, D.C.
The Caribbean Group for Cooperation in Economic
Development
“The Interim Trade Program for the Caribbean Basin”

* June 15, 1994 - Washington, D.C.
House Foreign Affairs Committee, Round table on Policy
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Toward East Asia
Statement on Administration’s Policies in East Asia

June 15, 1994 - Washington, D.C.
Giobal Business Forum
Asia trade policy issues update

June 16, 1994 - Washington, D.C.
Twelfth Annual Judicial Conference, U.S. Court of
Appeals for the Federal Circuit
Update on Asia Pacific and Latin America

July 22, 1994 - Hong Kong
Hong Kong General Chamber of Commerce
U.S. Trade Policy Toward China

July 28, 1994 - Washington, D.C.
House Ways & Means Committee, Trade Subcommittee
Testimony on Trade Policy Toward China

August 9, 1994 - Washington, D.C.
U.S.-China Business Council
Update on Asia Pacific Trade issues

September 13, 1994 - Washington, D.C.
Council of the Americas, Pre-Summit Round table
“‘Daveloping the U.S. Trade Strategy for Latin
America and the Caribbean in Preparation for the
Summit of the Americas’

September 20, 1994 - Washington, D.C.
Trade Policy Forum
“Japan Framework Talks"

September 27, 1994, Washington, D.C.
NASDAQ & KMPG Peat Marwick
General trade policy issues re Asia

October 14, 1994 - Washington, D.C.
Japan Information Access Project
"U.S.-Japan Trade & Technology"
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October 17, 1994 - New York, NY
Asia Soclety
"U.S.-Japan Trade"

October 18, 1994 - Washington, D.C.
ABA "Breakfast at the Bar”
"The Clinton Administration's Trade Policies"

October 19, 1994 - Washington, D.C.
Emergency Committee on American Trade
“Japan Review/Overview”

November 17, 1994 - Washington, D.C.
The Atlantic Councit
"Developments in Taiwan to 2020: Implications for
Cross-Strait Relations and for U.S. Policy"

November 18, 1994 - Washington, D.C.
Manufacturers Alliance
"The Clinton Administration's Int'| Trade Policy"

December 1, 1994 - Washington, D.C.
Washington Int'l Trade Association
"Free Trade: The Bridge to Asia"

December 5, 1994 - Washington, D.C.
National Association of Manufacturers, Trade Forum
General trade policy issues

December 7, 1994 - Washington, D.C.
American Forest & Paper Assn.,
Int'l Business Committee & Executive
Committee of the Board of Directors
General trade policy issues

December 16, 1994 - Washington, D.C.
Discussion with Japanese Diet Members (Kakizowa Lunch)
Current U.S.-Japan trade issues

January 12, 1995 - Washington, D.C.
Global Business Forum
General trade policy issues



January 17, 1995 - Washington, D.C.
ABA's Section of Public Contract Law,
(General Counsels' Committee)
General trade policy issues

January 26, 1995 - New York, N.Y.
Nat'l Committee on U.S.-China Relations
General trade policy issues

February 2, 1995 - Washington, D.C.
House (nternational Relations Committee, Subcommittees
on International Economic Policy & Trade and Asia & the
Pacific
Testimony on Administration's Trade Policy in the Asia/
Pacific Region

February 8, 1995 - Washington, D.C.
Nationral Association of Manufacturers, International
Trade Subcommittee
General trade policy issues

February 9, 1995 - Washington, D.C.
ACTPN
Re WTO/China Accession; China; Intellectual
Property Issues; APEC Update

February 10, 1995 - Washington, D.C.
House Ways & Means Committee, Subcommittee on Trade
Testimony on The Caribbean Basin Trade Security Act

February 13, 1995 - Washington, D.C.
INSPAC
Re WTO, Special 301; APEC

February 16, 1995 - Washington, D.C. @ OEOS
Women in Government Relations
General trade policy issues

February 16, 1995 - Washington, D.C.

National Foreign Trade Council, Trade Committee
Administration’s Trade Policy
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March 1, 1995 - Washington, D.C.
National Assn. of Business Economists
Panel re general trade policy issues

March 2, 1995 - Washington, D.C.
Committee on International Relations, Subcommittees on
International Economic Policy & Trade and Asia and the Pacific
Testimony re U.S.-China Intellectual Property Rights
Agreement: Implications for U.S.-Sino Commercial Relations

March 7, 1995 - Syracuse, New York
The Maxwell Schoot of Citizenship, Syracuse University
“U.S. Trade Interests"

March 8, 1995 - Washington, D.C.

Senate Foreign Relations Committee, Subcommittee on

East Asian & Pacific Affairs

Testimony, “Update on Intellectual Property Agreement with China”
March 16, 1995 - Arlington, VA

Chemical Mfgrs. Assn., Int'l Trade Committee

“China: IPR, Investment, Market Access,

Renewal of MFN, Toxics Registry, WTO Accession”

March 22, 1995 - Washington, D.C.
Councif of the Americas
“Maintaining the Momentum for the FTAA”

March 29, 1995 - Washington, D.C. @ Pentagon
Defense Policy Advisory Committee
General trade policy issues

March 29, 19895 - Washington, D.C. @ OEOB
Dallas Chamber of Commerce's Dallas Delegation Days
"Future Global Trade Trends"

March 28, 1995 - Washington, D.C.
Semiconductor Industry Association
Acceptance Speech for 1995 Trade Leadership Award

March 30, 1995 - Washington, D.C.
Economic Strategy Institute/Pacific Basin Economic
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Counclil Trade Policy Conference, Panel
"The U.S. & China: Seeking Harmony"

March 31, 1995 - Washington, D.C.
The Aluminum Assoclation - Spring Meeting
“Administration’s international Trade Agenda & Trade
Opportunities for the Aluminum Industry”

_ April 4, 1995 - Washington, DC

Soclety of International Business Fellows
General trade policy issues

April 4, 1995 - Washington, D.C. @ OEOB
Sacramento Metropolitan Chamber of Commerce
"Administration's Trade Projects & Initiatives, and Their
Impact on California”

April 5, 1985 - Washington, D.C.
ABA's Breakfast at the Bar
General Trade Policy Issues

Apri! 5, 1995 - Washington, D.C.
Business Roundtable Int't Trade & Investment Task Force
Perspective on Trade Policy for the Coming Months (Asia)

April 5, 1995 - Washington, D.C.
Center for Int'l & Security Studies at Maryland
"U.S. Trade Policy Process"

April 6, 1995 - Washington, D.C.
Washington Campus
Administration's Economic Objectives

April 11, 1995 - Washington, D.C.
The Brookings Institution - Seminar on U.S. Policymaking
and Issues In Nat'l and Int'l Affairs
“Issues in U.S. Trade Policy”

April 21, 1995 - Washington, D.C.
international Alliance/Financial Women's Assn. of New York;
The Washington Briefing
"Trade Policy Agenda”
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*  April 26, 1995 - New York, N.Y.
Council on Foreign Relations
“Future of U.S.-China Trade"

May 1, 1995 - Washington, D.C.
National Economic Club
Panel on Trade Policy

May 3, 1995 - Washington, D.C.
Motor & Equipment Mfg. Assn's Automotive Presidents
Councll
*Trade Policy Agenda”

May 3, 1995 - Washington, D.C.
Steel Manufacturers Assoclation
“Trade Policy Agenda”

* May 8, 1995 - Washington, D.C.
USA-ROC Economic Council Board
“U.S.-Taiwan Trade Relations”

* May 15, 1995 - Washington, D.C.
Senate Finance Committee, Trade Subcommittee
Testimony re S.529, The Caribbean Basin Trade Security Act of 1995

May 22, 1995 - Washington, D.C.
U.S. Chamber of Commerce's Asia Task Force
“Asia Trade Issues”

May 22, 1995 - Washington, D.C.
Council of the Americas
Meeting Theme: “Forging a Free Trade Area in the Americas”

*  May 23, 1995 - Washington, D.C.
House Ways & Means Committee, Trade Subcommittee
Testimony on Trade Policy Toward China

May 26, 1995 - Washington, D.C.

The Federal Circuit Bar Association's Annual Meeting
“Where Trade Policy is Going in the Next Two Years"
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May 31, 1995 - New York, N.Y.
Foreign Policy Assoclation
*U.S.-China Trade Agreements”

June 4, 1995 - Washington, D.C. @ OEOB
Greater Des Moines Chamber of Commerce Federation
Administration’s Trade Policy re lowa

June 5, 1995 - Washington, D.C.
Amesica-China Society Directors
General Trade Issues

June 15, 1995 - Washington, D.C.
Camegle Bosch Institute
Government Policies that Influence the Compstitiveness of Businesses

June 21, 1995 - Washington, D.C.
Ways & Means Commiittee, Trade Subcommittee
Testimony re Importance of a Free Trade Area with Chile

June 26, 1995 - Washington, D.C.
Economic Strategy Institute
Administration’s Trade Policy

July §, 1995 - Washington, D.C.
Inter-American Dialogue
Brief re Denver Summit of the Americas

July 12, 1995 - New York, N.Y.
Americas Soclety
“Free Trade in the Americas”

July 13, 1995 - Washington, D.C.
House Judiciary Committee
Testimony on Copyright Term Extension Act

July 17, 1995 - Washington, D.C.
Georgetown University sponsored Int'| Workshop
for Korean Dignitaries
“Trade Relations Between Korea & U.S.”
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July 17, 1895 - Washington, D.C.
Export-Import Bank, Interns Program
General Trade Policies

July 18, 1995 - Washington, D.C.
House Committee on International Relatlons, Subcommittees
on Asia & the Pacific and International Economic Policy & Trade
Testimony on APEC (Asia-Pacific £conomic Cooperation
Forum)

July 20, 1995 - Washington, D.C.
U.S. Council for International Business
General Trade Issues, plus China

July 24, 1995 - Washington, D.C.
U.S. Korea Business Council
General Trade Issues, plus Korea

August 1, 1995 - Washington, D.C.
Senate Finance Committee, international Trade Subcommitlee
Testimony re several trade issues

August 2, 1995 - Washington, D.C. @ OEOB
American Society of Association Executives
General Trade Issues

September 12, 1995 - Washington, D.C.
Practicing Law Institute
The GATT, the WTO & the Uruguay Round Agreements Act:
Understanding the Fundamentals, Policy Overview

September 12, 1995 - Washington, D.C.
INSPAC
Update on China, APEC, Asia, trade issues and status of BIT

September 14, 1995 - Washington, D.C.
ACTPN
Asia Trade Issues and ACTPN Asia Report

September 18, 1995 - New York, NY

Nat'l Committee on U.S.-China Relations
“Relationship Between US and China”
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September 26, 1995 - Washington, D.C. @ OEOB
Women In Govemment Relations
Brief on trade issues

September 27, 1995 - Washington, D.C.
Assn. Of Embassy Economic Trade Ministers
Brief on trade issues

September 28, 1995 - Washington, D.C.
Trade Advisory Committee on Africa
Brief on trade issues, plus Africa

October 5, 1995 - Washington, D.C.
U.S.-Vietnam Trade Council, U.S.-Vietnam Forum
“Broader Trade Policy With Vietnam”®

October 6, 1995 - Washington, D.C.
Conference on The Evolution of Free Trade in The
Americas: NAFTA Case Studies
Brief on Trade Issues, plus Latin America

October 23, 1995 - Washington, D.C. @ NEOB
Portfolio investors
Brief on Trade Issues

November 1, 1995 - Washington, D.C.
American Society of Intemational Law, Corporate Counsels
Genergl Trade Issues, plus China

November 2, 1995 - Washington ,D.C.
Georgetown Intemational Trade Conference
General Tradws Issues, plus Antidumping

November 3, 1995 - Washington, D.C.
The Conference, Council of Chief Legal Officers
General Trade Issues

November 13, 1995 - Hong Kong

Vision 2047
“Trade in a New Era: Opportunity & Obstacles®
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November 28, 1995 - Washington, D.C.
ESli's Global Economic Competitiveness Serios
General Trade Issues

November 29, 1995 - Washington, D.C.
Senate Foreign Relations, East Asian & Pacific Affairs Subcommittee
Testimony, Update on China's Implementation of the IPR Agreement

November 30, 1995 - Washington, D.C.
ACTPN
General Trade Issues

December 7, 1995 - Washington, D.C.
Manufacturers Alliance
General Trads issues

December 13, 1995 - Washington, D.C.
Council of the Americas -
*Future of NAFTA Expansion & FTAA”

December 15, 1995 - Washington, D.C.
US Council for International Business
General Trade Issues '

. February 13, 1996 - Washington, D.C.
ACTON
Brief re China/Asia & FAA

February 14, 1996 - Washington, D.C.
Institute of the Americas/1996 Hemispheric Policy Forum
Panel re Latin America

February 26, 1996 - Washington, D.C.
IGPAC
General Trade Issues

March 6, 1996 - Miami, FL
Councll on Foreign Relations
Administration's Economic Vision for FAA
March 28, 1996 - Washington, D.C.

Washington Institute of Foreign Affairs
General Trade Issues
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March 29, 1996 - Washington, D.C.
American Society of Intemationai Law
General Trade Issues

April 1, 1996 - Washington, D.C.
Ambassador's Roundtable
General Trade Issues

April 16, 1996 - Washington, D.C.
Int'l Fedn. Of Phonogram industries
General Trade Issues

May 8, 1996 - Washington, D.C.
House Appropriations Committee, Commerce, Justice,
State, Judiciary & Related Agencies Subcommittee
Testimony re USTR FY 1997 Appropriations Request

May 9, 1996 - Washington, D.C.
Council on Foreign Refations, Economic Policy Studies Group
“Understanding China’s IPR Policies"

May 21, 1996 - Washington, D.C.
Pacific Basin Economic Council
“Trade & Investment in the Pacific Basin®

May 30, 1996 - Washington, D.C.
Global Business Forum
General Trade issues

June 6, 1996 - Washington, D.C.
Senate Finance Committee
Testimony re U.S.-China Relationship re Intellectual Property Agreement

June 11, 1996 - Washington, D.C.
House Ways & Means, Trade Subcommittee
Testimony re U.S.-China Relationship re Intellectuai Property Agreement

June 17, 1996 - Beijing, ROC

Statement after meeting with ROC President and Vice Premier re
Intellectual Property Agreement discussions

23 of 42



63

September 11, 1996 - Washington, D.C.
Minority Trade Conference of Commerce, State & USTR
General Trade Policy Issues

September 12, 1996 - Washington, D.C.
President’s Advisory Committee for Trade Policy
and Negotiations (ACTON})
Talk re Business and Administration Cooperation

September 19, 1996 - Washington, D.C.
Steel Caucus of the U.S. Congress
Overview of Trade Issues

September 19, 1996 - Washington, D.C.
Ways & Means, Trade Subcommiitee
China & Taiwan's Accession to the WTO

September 20, 1996 - Washington, D.C.
National Association of Manufacturers, Trade Forum
General Trade Policy Issues

September 25, 1996 - San Jose, CA
Group of Semiconductor CEO’s
Trade issues and IPR Agreement Status

September 26, 1996 - Seattle, WA
Business Forum of Seattle
General Trade Issues & Washington State Trade

October 2, 1996 - Washington, D.C.
Women’s Foreign Policy Group
General Trade Policy Issuss

October 15, 1996 - Washington, D.C.
Trade Policy Forum
General Trade Policy Issues

October 18, 1996 - Palo Alto, CA

Santa Clara Valley Manufacturing Group
Administration’s Trade & Economic Policy Issues
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October 21, 1996 - Washington, D.C.

Pacific Rim Advisory Committee
General Economic and Trade Issues

October 24, 1996 - Tampa, FL

Tampa World Trade Center Global Marketing Conference
Administration’s Trade & Economic Policy Issues

November 21, 1996 - Manila, Philippines

U.S.-ASEAN Business Coalition
APEC's Goals and their Impact Worldwide

November 22, 1996 - Manila, Philippines

APEC Business Advisory Forum
The Future of APEC

December 9, 1996 - Singapore

World Trade Organization (WTGQ) Ministerial
Remarks at Opening of Ministerial

December 12, 1996 - Singapore

American Chamber of Commerce in Singapore and the
1J.S.-ASEAN Business Council
Effectiveness Over Time of WTO and lts Decisions

Qualifications: (State what, in your opinion, qualifies you to serve in the positionto
which you have been nominated.)

Throughout her tenure at the Office of the U.S. Trade Representative (May 1993 -
present), Ambassador Charléne Barshefsky has played a central role in developing
and implementing the Administration’s trade policy objectives. Upon naming her
Acting U.S. Trade Representative in April 1996, the President noted Ambassador
Barshefsky's tenacity and labeled her “a brilliant negotiator for our country.” In
announcing his intention to nominate her as United States Trade Representative
on December 13, 1996, President Clinton said, “She is a tough and determined
representative for our country, fighting to open markets to the goods and sérvices
produced by American workers and businesses...I'm very glad she'll be on the job
for America.”

In his announcement, the President referred explicitly to the recent World Trade

Organization Ministerial Meeting in Singapore where Ambassador Barshefsky
marshaled support for a global Information Technology Agreement (ITA) to boost
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world technology trade. The information Technology Agreement would expand trade
in an area that today represents more than $500 billion in global trade in which the
United States is the world leader in exports and new technological development.
The Washington Post {December 15, 1996) noted: “the energetic actirg U.S. Trade
Representative Charlene Barshefsky... deserves much of the credit for the
agreement.”

As the President’s chief trade negotiator and trade policy maker, she has pilayed an
instrumental role in solving trade disputes with Japan, China and numerous other
nations on behalf of the United Siates. Ambassador Barshefsky's tenure at USTR
demonstrates a consistent focus to open global markets through bilateral and
multitatéral trade agreements that increase export opportunities for U.S. businesses
and workers, a central principle in President Clinton’s economic strategy to build
domestic prosperity. Of her nomination to serve as U.S. Trade Representative,
Gary Hufbauer, Senior Fellow at the Institute for International Economics, said “she
is easily the most qualified, most knowledgeabls person on trade law ever
nominated to this post.”

Prior to iner appointment as Acting United States Trade Representative, she served
as Deputy United States Trade Representative since May 28, 1893. In this role, she
was instrumental in successfully negotiating muitiple trade agreements and
investment treaties, and directed unprecedented efforts to protect intellectual
property rights around the world. In the past four years, she has played a leading
role in devising and implementing the Administration’s strategy to expand trade
within the Asian-Pacific Economic Cooperation (APEC) region and throughout the
Western Hemisphere through the Free Trade Area of the Americas (FAA).

With regard to Japan, Ambassador Barshefsky has served as a key policy maker
and was a negotiator of the comprehensive 1994 Framework Agreement.” Under
the Framework Agreement, Ambassador Barshefsky has negotiated numerous
market access agreements in such areas as Japanese government procuremeént
practices, telecommunications equipment, insurance, flat glass, agricultural
products, wood products, computers, semiconductors, medical equipment and
technology, and cellular phone service. She was also instrumental in formulating
the Administration’s strategy with respect to the U.S.-Japan auto dispute. “Charlene
Barshefsky is a powerful, effective advocate for American trade interests -- exactly
the type of person | want in our comner, as we continue to seek greater access to
foreign markets for American products,” said Robert J. Eaton, Chairman, CE0 &
President, Chrysier Corporation.

In August 1996, Ambassador Barshefsky secured a new U.S.- Japan agreement on
semiconductor trade that retains key features of previous agreements while
encouraging other nations to eliminate tariffs on semiconductors - another area
where the United States is the world leader in production and exports. In December
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1996, Ambassad r Barshefsky negotiated a market access agreement that builds
on the 1994 Frarr ework Agreement by providing for substantial deregulation of the
Japanese insurance market while securing concrete opportunities for foreign
companies to sell insurance in Japan on a competitive basis.

With regard to trade matters with China, Ambassador Barshefsky negotiated the
1995 and 1996 landmark intellectual property rights enforcement agreements that
require closure of illegal CD and software factories and open the Chinese market
for the legitimate sale of U.S. software, music, and film products. Ambassador
Barshefsky has aiso fought to increase market access in China for U.S. agricuitural
products, high-tech equipment, and services such as insurance and
telecommunications. She has also been instrumental in formulating the DEC
process in Korea and the Alliance for Mutual Growth (AMG) with the ASEAN
countries, as well as directing an activist approach with APEC on trade and
investment issues.

With regard to agricultural trade, Ambassador Barshefsky has led efforts to open
markets for U.S. producers, leading to a 30% increase in the value of agricuitural
exports from 1994 through 1996. She has aggressively sought to eliminate non-
scientific trade barriers with market-opening actions to boost beef exports to Korea
and increase the avaitability of fresh produce in Japan and China. Recently, she
successfully fought back potential European trade barriers that could have far-
reaching consequences for soybean and cormn exports. Dean R. Kleckner, President
of the American Farm Bureau Federation noted, “Ambassador Barshefsky's
appointment will provide the needed continuity to address the current and growing
number of trade barriers facing American agriculture.” In November 1996,
Ambassador Barshefsky and Israel's Minister of Industry and Trade, Natan
Sharansky, launched a new agricuitural trade agreement which could push U.S.
agricultural exports to Israel to more than $800 million by the year 2000.

Ambassador Barshefsky has been feading U.S. efforts to expand trade with the
European Union under the New Transatlantic Agenda, including a round of new
mutual recognition agreements that will reduce manufacturers’ costs -- a key
objective of the U.S.-EU Transatiantic Business Dialogue. She is also directing
cooperative trade initiatives with Russia and the former Soviet Republics to
accelerate economic development in the region. Ambassador Barshefsky has also
called for comprehensive reform of the U.S. General System of Preferences (GSP)
trade benefits program to meet the needs of the least-developed countries,
particularly in sub-Sahara Africa so that trade policy complements other global
development objectives.

In the Western Hemisphere, under the North American Free Trade Agreement
(NAFTA), U.S. exports to Canada and Mexico are up by more than 34% over pre-
NAFTA levels — and 1996 exports to Mexico are up 21% from 1995, recovering
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dramatically from a temporary fali-off in 1995 due to the Mexican Peso crisis.
Ambassador Barshefsky is continuing to press for increased market access on a
wide range of issues. For example, she has initiated several actions against
restrictive Canadian trade barriers in areas that would increase sales opportunities
for U.S. publications, and enhance access for U.S. broadcasters. She has also
worked actively to combat restrictive agricultural policies, as well as discriminatory
practices in the Canadian entertainment, communications and information
industries. At Ambassador Barshefsky’s direction, the U.S. has also maintained a
close watch on some commodity and staple crops such as wheat and bariey to
ensure that domestic producers are not adversely impacted by market disruption.

With the rapid growth of U.S.- Latin American trade, Ambassador Barshefsky has
served as the lead policy maker and negotiator of the Free Trade Area of the
Americas Agreement (FTAA). She has also led the Administration's efforts to
develop bilateral and regional trade initiatives with particular emphasis on Brazil,
Argentina, the CARICOM countries and Central America. Among these efforts, she
has pursued the CBI Parity initiative, as well as promoting policies that ensure the
adequate and effective protection of U.S. investment and intellectual property rights
within the region.

On a global basis, Ambassador Barshefsky is working to secure an investment
agreement among OECD countries in 1997 to protect American interests abroad.
Her pioneering efforts in global intellectual property rights enforcement have led to
enforcement actions in more than fifteen countries under “Special 301" provisions
of U.S. trade law.

Prior to her appointment at USTR, Ambassador Barshefsky was a partner in the
Washington, D.C. law firm of Steptoe & Johnson. She specialized in international
trade taw and policy for 18 years and co-chaired the firm's substantial International
Practice Group.

Both during her tenure at USTR and at Steptoe & Johnson, Ambassador Barshefsky

has published, lectured, and testified extensively on U.S. and international trade
policy and laws.

B. FUTURE EMPLOYMENT RELATIONSHIPS
1. Will you sever all connections with your present employers, business firr_ns.
associations, or organizations if you are confirmed by the Senate? If not, provide
details.

Not applicable
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. Do you have any plans, commitments, or agreements to pursue outside employment,

with or without compensation, during your service with the government? If so, provide

Sy

No

. Has any person or entity made a commitment or agreement to employ your services

in any capacity after you leave government service? If so, provide details.
No

If you are confirmed by the Senate, do you expect to serve out your full term or until the
next Presidential election, whichever is applicable? If not, explain.

It is my current intention to serve my full term in office.

C. POTENTIAL CONFLICTS OF INTEREST

Indicate any investments, obligations, liabilities, or other retationships which could
involve potential conflicts of interest in the position to which you have been nominated.

None

Describe any business relationship, dealing or financial transaction which you have
had during the last 10 years, whether for yourself, on behalf of a client, or acting as an
agent, that could in any way constitute or resuit in a possible conflict of interest in the
position to which you have been nominated.

None

Describe any activity during the past 10 years in which you have engaged for the
purpose of directly or indirectly influencing the passage, defeat, or modification of any
legisiation or affecting the administration and execution of law or public policy.
Activities performed as an employee of the Federal government need not be listed.

My client mix at Steptoe & Johnson (and that of the firm's intemational practice
group) was divided roughly evenly between domastic and foreign representations.

With respect to my domestic representations, in 1984, 1 was retained by the Coalition
to Promote America's Trade ("PAT Coalition"), an ad hoc group of U.S. muitinationals
which formed to oppose then-pending natural resource trade legisfation. | was a
registered lobbyist in connection with that representation and, as legal counsel to the
Coalition, | testified before the House Ways & Means Trade Subcommittee on June 6,
1985 and before the Senate Finance Committee on June 26, 1986.
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With respect to my foreign representations, with one exception (COECE), the
services performed by me for my clients involved either trade litigation, or
monitoring, which involved apprising clients of general developments in fields of
interest. No lobbying of U.S. government agencies or the Congress was

involved in any of my representations of foreign clients.

With respect to FARA filings, | was registered under FARA in connection with the firm's
representation in three matters only, the Embassy of Canada, the Canadian Forest
Industries Council (CFIC) (an unincorporated association comprised of trade
associations in the Canadian forest products sector, private Canadian softwcod lumber
producers, Canadian exporters of softwood lumber, and U.S. importers of softwood
lumber) and Coordinadora de Organizaciones Empresariales de Enterior (COECE).
The Embassy of Canada representation consisted of monitoring. The monitoring
contract specifically provided for the following: “to provide legal advice to Canadian
Embassy ... on political, legislative and regulatory developments in the U.S. relating to
frade and economic issues.” The CFIC representation was trade litigation and
counseling in connection with that litigation. COECE was a coalition of Mexican private
sector companies; the representation involved a review of NAFTA texts to insure their
intemal legal consistency. None of these representations involved the lobbying of any
U.S. government agency or the Congress.

| was also registered under FARA in connection with the representation of
Caribbean ISPAT Limited (ISPAT), the entity which leased the iron & Steel Company
of Trinidad and Tobago (ISCOTT) steel plant. Steptoe & Johnson had represented
ISCOTT in connection with antidumping and countervailing duty litigation and we were
later retained by ISPAT to advise it in connection with steel voluntary restraint
negotiations (VRA). The firm de-registered in 1990 after VRA negotiations had
concluded.

. Explain how you will resolve any potential conflict of interest, including any that may
be disclosed by your responses to the above items. (Provide the Committee with two
copies of any trust or other agreements.)

Recusal Letter of January 6, 1997 - (See Attachment marked “Response to
Question #4")

. Two copies of written opinions should be provided directly to the Committee by the
designated agency ethics officer of the agency to which you have been nominated and
by the Office of Government Ethics concerning potential conflicts of interest or any
legal impediments to your serving in this position.

Supplied on January 6, 1997 (See Attachment marked “Response to Question
#5“)
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Attachments to Questloqs 4,5 and 6

EXECUTIVE OFFICE OF THME PRESIDENT
OFFICE OF THE UNITED STATES TRAOE REPRESENTATIVE
WASHINGTON. O C 20804

'\

January 6, 1997

Jennifer Hillman

General Counsel

Office of the United States
Trade Representative

600 Seventeenth Street, NW

Washington, D.C. 20508

Dear Ms. Hi{llman:

I am committed to the highest standards of ethical conduct
for government officials. In that spirit, and to avoid all
appearance of a conflict of interest, I will undertake the
following recusals if I am confirmed as United States Trade
Representative.

I have maintained interests in the Steptoe & Johnson
Retirement Plan and the Steptoe & Johnson Defined Benefit Plan,
listed on p. of my Financial Disclosure report. My interest in
these plans is accrued and vested and will not change. The
assets in the plans are invested in a diversified portfolio
selected and independently managed by professional investment
advisors. However, I will recuse myself or seek an appropriate
walver in all particular matters having a direct and predictable
effect on the willingness and ability of Steptoe & Johnson to
honor its obligations to me under these plans.

I will recuse nyself from any particular matter involving
specific parties in which I served as counsel on that matter
while in private practice, unless I have besn authorized to
participate under the provisions of 5 C.P.R. 2635, Subpart E.

incerely,

Charlene Barshefsky
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF THE UNITED STATES TRAOE REPRESENTATIVE
WASHINGYON. D C 20308

January 6, 1997

The Honorable William V. Roth, Jr., Chairman
Finance Committee

United States Senate

Washington, D.C.

Dear Senator Roth:

I am writing in connection with the nomination of Ambassador
Charlene Barshefsky as United States Trade Representative. I
enclose a copy of her financial disclosure form and recusal
undertaking.

I have reviewed the report and the recusal undertaking in
light of the functions that Ambassador Barshefsky will undertake.
I believe the recusal undertaking appropriately addresses all
actual or potential conflicts of interest. Based on my review, I
have concluded that Ambassador Barshefsky is in gompliance with
applicable laws and requlations governing conflicts of interest.

If we can be of further assistance, please let me know.

Sincerely, -

Genera{ Counsel and Designated
Agency Ethics Ofticial
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RESPONSETOC.6

Before becoming the Deputy United States Trade Representative in May
of 1993, | worked for 18 years as a lawyer with the Washington law firm of Steptoe &
Johnson. The vast majority of my work during those 18 years was in the international
trade area, particularly in the area of trade litigation, including antidumping,
countervailing duty, escape clause, and similar on-the-record litigations arising under
the U.S. trade laws. My representation of foreign governments or foreign political
parties was limited to Canada, yiz. the Government of Quebec and the Embassy of
Canada,¥ which were disclosed at the time that | was confirmed in 1993 to serve as
Oeputy United States Trade Representative. At no time during the 18 years that |
practiced law did | ever lobby on behaif of any foreign govemment or foreign politicai

party.

With respect to the Government of Quebec, my work involved providing
guidance and legal drafting assistance to the Steptoe & Johnson lawyers responsible
for the client in connection with on-the-record litigation in two trade cases: 1) the
administrative reviews of countervailing duty orders on Erash, Chilled and Frozen Park
from Canada (hereinafter Canadian Pork) and the appeal thereof to an FTA panei; and
2) the petition filed under Section 302 of the Trade Act of 1974 by the G. Heilman
Brewing Company (fater joined by Stroh's Brewing Company) concerning Canadian
beer practices (hereinafter Canadian Beer). | did not meet with any U.S. government
officials or appear on behalf of Quebec in any proceeding, nor did my name appear on
any of the briefs or submissions in any of the proceedings. With respect to Canadian
Beer, neither | nor the firm were involved in the GATT Panel proceeding.

My work related to the Govemment of Quebec began in October of 1989
and ended in March 1991, aimost six years ago. My time on the Canadian Pork and
Canadian Beer matters totaled approximately 240 hours, which represented just over
0.50 percent of my work while in private r-ctice.

With respect to the Embassy of Canada, my former law firm and | were
retained by the Embassy 10 monitor developments in the United States conceming a
broad range of substantive areas, including intemnational trade. The contract with the
Embassy of Canada for this monitoring work stated that Steptoe & Johnson was “to
provide legal advice to the Canadian Embassy, in Washington, D.C., on political,
legislative and regulatory developments in the United States relating 10 trade and
economic issues.” The Embassy explicitty prohibited lobbying on its behalf and | did
not lobby.

u In addition, | made one very brief telephone call with another private practice
lawyer on behatf of the Embassy of the United Kingdom — another partner's client —
regarding a rumor about a new trada litigaton.
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We routinely reviewed developments in the international trade area, which
included administrative, iegislative and judicial actions on issues of relevance to the
Embassy, ranging from changes in U.S. trade law to investment restrictions in various
countries. | coordinated the work of other lawyers and paralegals in the firm as well,
and routed to them pertinent materials for their use.

Pursuant to the monitoring contract, the Embassy requested that | also
provide advice with respect to two specific trade matters. First, | directed the
preparation of memoranda on the options and legal consequences if Canada were to
terminate its settlement agreement with the United States involving softwood lumber, as
well as the implications of judicial, administrative and legislative developments in U.S.
trade law on possible future trade litigation in the event that Canada decided to
terminate the settlement agreement. | did not recommend to the Embassy what course
of action Canada should take with respect to the lumber matter. At the time that |
directed this work, the settiement agreement was in force; thers was no pending trade
litigation and there were no negotiations on softwood lumber between the United States
and Canada. In fact, my work on the settitement agreement ended several months
before the countervailing duty litigation on Softwood Lumber from Canada began.¥

Second, | reviewed certain draft composite texts prepared by the
Chairmen of the GATT working groups on antidumping and countervailing duty iaw for
circulation to all of the approximately 117 countries that participated in the Uruguay
Round MTN. The Chairmen’s drafts that | commented on were prepared by the GATT
Chairmen as an attempt to reflect the consensus of GATT members. They were not
U.S. texts. My review of these draft texts involved comparative analyses of the
Chairmen's drafts with past GATT provisions, GATT practice, prior Chairmen's drafts,
and U.S. law, as appropriate, and an evaluation of the potential impact of these and
altemative texts on U.S. law.

My time spent on the MOU settiement agreement and MTN matters
totaled approximately 145 hours, or slightty more than 0.30 percent of my work while in
private practice. My work on these two matters was done intermittently fmm May 1990
to December 1991, and ended more than five years ago.

U My work for the Embassy of Canada did not include representation of the
Embassy in the countervailing duty litigation on Softwood Lumber from Canada. The
Government of Canada and each of the provinces were represented by separate
counsel other than Steptoe & Johnson in the Softwoad Lumbar countervailing duty
litigation. | did, however, represent private Canadian lumber interests in that litigation.
See response to question C.3.

.2-
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E  IESTIEYING BEFORE CONGRESS

1. It you are confirmed by the Senate, are you willing to appear and testify before any duly
constituted committee of the Congress on such occasions as you may be reasonably
requested to do so? '

Yes

2. If you are confirmed by the Senate, are you willing to provide such information as is
requested by such committees?

1 will provide all information that is reasonable and appropriate to provide,
in consultation with USTR and relevant Executive Branch and agency personnel.
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Written Response to Questions from Senator Baucus .
' China and WTO Accession

What doyou see as the major issues in China’s WTO accession talks and what do you see
as the broad outlines of a successful negotiation?

We envision WTO accession for China as a set of three separate but equally important building
blocks:

1) a fundamental rules package, which ensures that UPON ACCESSION China adheres to global
norms and maintains the foundation principles of the WTO in such areas as national treatment,
non-discrimination, transparency and judictal review.

2) a market access package, including specific commitments in areas such as tariffs, NTMs,
agriculture, and services, and which eliminates all WTO-inconsistent barriers to trade over a
reasonable period of time; and

3) a safeguards and remedies package, which ensures that we maintain our right to have effective
redress.

Over the past few months, we have had intensive negotiations with the Chinese on I;ey protocol
issues -- especially national treatment, trading rights, TRIMS and other investmgnt issues,
statutory inspection, customs valuation and the schedules -- tariffs, NT.\/I.s, services and
agriculture. We have begun to make progresc on some issues, but there is still much work ‘to_do.
1 look forward to working closely with you and other members of Congress as these negotiations
move forw‘ard.

International Negotiations vs. Section 301

2, The American Chamber of Commerce in Japan recently noted that our most effective
agreements with Japan came through bilateral negotiations, often under Section 301. My
impression is that over the past years, we have relied much more on the World Trade
Organization than on own trade laws to solve dispute over market access. Will you use our
trade laws, including 301 aggressively or do you believe the time has come to rely
exclusively or primarily on international dispute settlement?

[ intend to continue to use our trade laws as aggressively as possible-- as the Clinton .
Administration has done since its inception. In the past year alone we initiated nine Section 301
investigations, invoked the telecommunication trade agreement provisions of the 1988 Omnibus
Trade and Competitiveness Act (sections 1374 and 1377) against two countries and the
government procurement provisions (Title VII) of that act against Germany. We have invoked
the foreign compliance monitoring provisions of section 306 of the Trade Act of 1974 to compel
China to comply with our 1995 agreement on the enforcement of intellectual property rights. We
have also suspended a portion of Pakistan's GSP benetfits as a result of child and bonded labor
problems and will suspend one half of Argentina’s GSP benetits for intellectual property rights
violations. We have on a number of oceasions used the leverage of Section 301, Super 301 and
our other trade laws to reach agreements without actually invoking them.

Many of our recent Section 301 investigations have involved resort to the WTO dispute
settlement procedures. Section 301 requires us to resort to those procedures whenever an
investigation involves a WTO agreement. As you know, Section 301 was designed to be used
both to enforce our GATT and WTO rights and to address barriers not yet covered by trade
agreements. I intend to continue to use vigorousty this flexibility in Section 301 to eliminate
foreigfEWnfair practices, incf#tding in situations where the practices are not covered by WTO
agreements as in the case of China,
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3. Many agricultural producers feel that in trade policy, federal agencies don’t work
together as well as they could. How will you improve coordination of efforts on
agricultural trade between USTR, the Departmeat of Agriculture and the State
Department, and what are your main goals in agricultural trade policy?

The development of trade policy is a cooperative effort involving close consultation between the
President, Congress, and the private sector. USTR functions as the coordinator in this effort. It
receives advice through a system of private sector advisory committees, and it plays a leading
role in coordinating the interagency committee system charged with developing trade policy
within the Executive Branch. The Department of Agriculture and the State Department are both
members of the committee system. We strive to formulate agricultural trade policy taking into
account the views of, and achieving a broad consensus among, other trade related agencies,
particularly the Department of Agriculture and the Department of State. I am not aware of any
criticism of USTR coordination activities. [ will contact my colleagues in the Department of
Agriculture and in the State Department. [f there are coordination problems, [ will resoive them.
We have also created a special USTR/USDA tem to better coordinate agricultural trade issues
and negotiations.

Our main goals in agricultural trade policy are to:

. Protect U.S. rights under international trade agreements, such as the NAFTA and the
WTO, including through effective use of the dispute settlement systems of each
agreement for measures that are inconsistent with the agreement or nullify or impair
concessions granted to the United States.

. Support WTO accessions only on the basis of commercially meaningful agreements
which open markets and end accéss restrictions for our agricultural products. {e.g. China)

. Secure fast track authority in order to negotiate a comprehensive trade agreements with
Chile and with other countries in Latin America and Asia.

. Develop U.S. government proposals to advance the work program in the WTO
Committee on Agriculture so that negotiations to continue the reform program in
agriculture will resume promptly in 1999.

. Resolve outstanding bilateral issues with a number of countries including China. Korea.
the EU and Japan.

. Most immediately. conclude a veterinary equivalence agreement with the EU which will
provide for tke recognition of U.S. animal and public health requirements as ¢quivalent to
EU requirements and thus maintain and increase U.S. exports of livestock and livestock
products and fish currently valued at $1.3 billion annually.
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Trade Deficit

&'{’ In each of the past three years, counting goods and services together, the U.S. ran a trade
deficit of S100 billion or more -- about 1.5% of GDP. Do you see this as a serious problem?
And can the trade deficit be solved through trade policy, or does it reflect essentially
domestic issues like savings rates and budget deficits?

As regards our aggregate imbalance with the world, the development of sizable, sustained trade
imbalances since the early 1980s largely reflects the decline in U.S. saving rates |5 years ago. [
discuss this in more detail below. However, the reduction in U.S. saving rates, combined with the
underlying health and attractiveness of our economy has resulted in large capital inflows on the
one hand and sustained current account deficits on toe other -- each of which, adjusted tor
statistical discrepancy, have cumulatively summed to roughly $1 3 trillion since 1982 In light of
reduced U.S. saving rates, the foreign capital inflows have helped sustain our investment and
growth rates. But, many are concerned about the sizable buildup of U S. foreign obligations The
President and Congress working together in the past 4 years have, of course, greatly reduced the
federal deficit, and the trade deficit has fallen considerably as a share of GDP Moving the budget
into balance will sustain this trend and should restore national saving rates further Trade policy
per se has relatively small influence on our aggregate trade imbalance with the world because
trade policy has little impact on the level of aggregate saving and investment in the economy (the
absolute value of the doriestic saving-investment imbalance equates to the amount of net foreign
capital inflows to the United States and to the current account balance, adjustments made for
statistical discrepancies) Trade policy may play more of a role in bilateral imbalances To the
extent that bilateral U S trade deficits retlect foreign trade barriers, there is another reason for
concern about U.S trade deficits. However, I would add that even if the U S trade balance were
in constant surplus, foreign barriers, if they existed would still hurt our workers, compromise our
economic potential and need to be addressed no less vigorously than now

Some have argued that any increase in the trade deficit reflects an underlying lack of
competitiveness inthe U S economy and has been responsible for a 185s-ef jobs overall and of
economic growth [ do not believe that this is true [n industry after industry -- agriculture,
manufacturing, and services -- the U S. produces some of the world’s best products and some of
the best value for the price  Our exports, as noted earlier, have accordingly grown rapidly Since
1992, the expansion of exports has accounted for about a fifth of the increase in our GDP

The rise in our trade deficit earlier it the Administration was, in fact, related to the favorable
performance of the U S economy. The U S economy began to recover earlier than other
countries from the global recession of the early 1990s and to grow faster than the markets ot
many of our major trade partners For example, since 1992, U S net employment has increased
by 10 million, while for the economies of the other six major world economies in the group of G-7
countries, there has been little job growth at all (600,000) over this period Desprte the trade
deficit, U S industrial production has increased by {8 percent in real terms, while Japan's is up
just 2 8 percent and Germany's is actually lower by 3 3% With such relatively strong U S
economic performance, our demand for imports rose rapidly at a time when toreign demand for
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U.S. exports, though substantial, was dampened by lack of growth in foreign purchasing power.
The Japanese economy, for example, is only now emerging from a long recession during which it
experienced very little growth for four years.

The full elimination of the trade deficit, however, is likely to depend on addressing the faltin U S
saving rates that occurred in the early 1980s. During this time period, higher budget deficits and
lower overall savings in the United States induced large net foreign capital inflows These inflows
supplemented U.S. saving to maintain investment in the U S. economy at roughly historic
averages. But the capital inflows also necessarily implied large corresponding trade deficits. (Net
capital inflows are matched by trade deficits while net capital outflows are matched by trade
surpluses). The trade deficit, which is a serious problem, can only be ended when U S. domestic
saving and investment are brought back into balance with each other Obviously for our future
job, growth and living standard potential, it is much better that the trade deficit be closed through
higher U.S. saving than through reduced investment in the U S. economy

The greatest influence the federal government has over internal saving rate is through its own
budget balance When the government budgets are in deficit, they subtract from the national flow
of saving, when in surplus (as are many state budgets), they add to the natonal saving pool. The
President’s first Administration, working with the Congress, made good progress in dealing with
budget deficits. The deficit has fallen for four years in a row and, at $107 billion last year, was at
its lowest nominal dollar level since 1981.

It shouid also be noted that, in fact, substantial progress has been made on the trade balance front
as well. At the previous cyclical peak in 1987, the U S goods and services trade deficit equaled
3.3 percent of U.S. GDP [n 1995, arguably the peak for this cycle. that goods and service deficit
totaled 1.4 percent of U.S GDP I[n the first L1 months of 1996, the goods and services deficit
was slightly up in dollar value from the corresponding period of 1995 However, rising oil prices
are playing a significant role in the increase this year The non-oil deficit has tallen slightly (2%)
from $126 4 bitlion in 1995 to S123 9 billion in 1996 More progress needs i) be made on the
trade deficit, but that progress needs to work through the strengthening of U 5 domestic saving
rates, as well as the opening of foreign markets

Whatever the level of trade imbalance, the closing of U S markets would hurt U S workers,
while the opening of foreign markets would benefit U S workers When the world's playing tield
is level, U S. workers, because of our higher labor productivity -- much higher on average than in
either Europe or Japan can compete successfully against any workers in the world and win!
Moreover, U'S jobs supported directly and indirectly by goods exports are more productive and
pay higher wages than the U S national average The lowering of trade barriers helps shift the
growth of U S job opportunities somewhat over time toward more productive, remunerative
work for Americans

An aggressive, market-opening trade policy is particularly needed at a time when export
opportunities are growing so rapidly For example, the Umted States is the world's prenuer
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exporter of the tools of economic development --everything from oil exploration equipment to
information systems and medical devices. With much of the developing world (where 85 percent
of the world’s population lives) moving toward freer markets internally and at the border, demand
for U.S. exports should grow very rapidly for a generation or more Good, market-opening
agreements to secure and expand access to these now rapidly growing markets are fundamentally
in the interests of the U.S. economy and U.S. workers.

Pursuing these benefits through an aggressive, market-opening trade policy can help us work
smarter, work better, raise average labor productivity and compensation, and increase GDP
growth rates and U.S. living standards. These benefits from trade are available, irrespective of the
aggregate trade balance position. We need to continue addressing the trade deficit problem as
described above. However, our trade policy objectives should be pursued for the henefits they
bring no less vigorously, even if the U.S. trade accounts were to move into significant surplus

. through further success in raising U S. national saving.

Wool Suits from Canada

Montana is one of our largest wool producing states. Thus [ am very interested in the
problems associated with the wool apparel Tariff Preference Level (TPL). This is in effect
_a loophole created under the US-Canada Free Trade Agreement (CFTA). The TPL
permits Canada to export to the US, at preferential duty rates, wool apparel which fails
to meet CFTA rule of origin requirements for this sector. Recognizing the potential for
this provision to severely damage the U.S. market, the CFTA mandated renegotiation of
the TPL rates before January 1, 1998, to reflect current conditions in the textile and
apparel industries. Inexplicably, this renegotiation clause was eliminated in the North
American Free Trade Agreement. How will you approach this issue to prevent further
damage to U.S. wool producers and wool fabric and apparel manufacturers?

We share your concern over the increase in shipments of wool suits from Canada under the
NAFTA Tariff Preference Levels [TPL). We are disturbed by their usage of the TPL and by
the significant impact that Canadian wool suit imports are having on U.S. producers. We have
been pursuing, and will continue to pursue aggressively, this issue with Canada.

I have raised this issue with Trade Minister Eggleton. In late November, before the Singapore
WTO Ministerial, our chief textile negotiator, Ambassador Hayes, traveled to Ottawa for
discussions on this issue and others and re-iterated the importance of reaching an acceptable
solution. Specifically, we have proposed adding an anti-concentration provision to the TPL.
Our proposal would limit to 25 percent or less the share of the wool apparel TPL which could
be concentrated in any of the three most sensitive sectors of the tailored men's wool apparel
industry: suits, suit coats, and wool trousers.

While Canada has not indicated a change in its position, Canada has agreed to engage in
another round of consultations on this issue. Again, we intend to continue to pursue this
matter aggressively with Canada.
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6. Several years ago, Ag Canada completed a risk assessment which concluded there was
negligible risk in shipping live hogs for slaughter in Canada from U.S. states, such as
Montana, which are in stages three, four, and five of pseudorabies (PRV) eradication. The
U.S. industry repeatedly has been told that a notice is drafted and ready for publication.
Yet no action has been taken. Will yoy remind Canada of the importance of abiding by the
science and urge them to act on this issue?

[ will find out what the status of the notice is in Canada, consult with USDA on what action we
should take with respect to this issue and report back to you. We fully agree that these decisions
should be made on the basis of scientific principles.

NATURAL GAS IN EUROPE

Q. Marathon Oil Company, an important constituent in Louisiana, has encountered some
very significant barriers in attempting to successfully invest in the natural gas sector in
Europe. As foreign companies invest in the increasingly deregulated US energy sector, it is
very important that our energy companies be treated fairly abroad. How do you intend to
vigorously pursue this problem, especially as it confronts this particular U.S. company?

A. My staff has met with Marathon officials and their representatives on a number of occasions
to discuss the problems Marathon is encountering in its North Sea natural gas operations and the
involvement of the Norwegian and German Governments in this matter. We are continuing to
examine with Marathon the alternatives available to address this problem.

USTR has not been the only Executive Branch agency actively reviewing the situation with
Marathon. The Departments of State (both here as well as in Norway and Germany) and
Commerce have each discussed the situation with Marathon and raised the issue with German
and Norwegian officials. We will continue to coordinate with them.

More generally, there is already widespread recognition, not just in the U.S., but also in many of
the major developed and developing countries, that a fundamental review is necessary of the way
in which energy is regulated and delivered to customers.

Europe has concluded that fundamental reform is required. In June of 1996, the EU adopted a
new directive to restructure and liberalize the electricity market. A similar directive to deal with
the natural gas industry is pending in the EU. Separately, legislation is pending in the German
Bundestag to reform the natural gas market in Germany. The USG will be monitoring ctosely the
restructuring initiatives at both the EU and German levels.

The U.S. has provided significant opportunities to foreign firms to participate in our restructured
natural gas market. We believe that U.S. firms should benefit from access to the newly created
opportunities abroad as well.
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Written Response to Questions from Senator Chafee
Argentina Intellectual Property Rights

The United States has experienced perennial difficulties with Argentina regarding the
inadequate protection afford in that country to intellectual property. Two weeks ago, shortly
after the Argentina Congress approved legislation that failed to meet international standards
for intellectual property protection, Ambassador Barshefsky announced the imminent
imposition of sanctions against Argentina for an estimated $260 million in trade.

The Argentina situation seems to test the resolve of the US with regard to our commitment to
worldwide intellectual property rights protection. Should Argentina continue to balk at
enacting effective protections after the proposed sanctions go into effect, what options are
available to the Administration as a next step?

I agree that the U.S. must continue its efforts to achieve improved intellectual property protection
around the globe, including in Argentina. Hopefully our recent action against Argentina will
produce desirable results. We will continue to monitor the situation closely. If serious problems
continue to occur, we would be prepared to examine additional options at that time, including the
possibility of further GSP removal. Let me assure you that, we will consult closely with you and
other members of Congress about additional further steps that could be taken with respect to this
matter, should the need arise.

Written Response to Questions from Senator D’ Amato
Wool Suits from Canada

My colleagues, Senator Chafee and Chairman Roth have both raised the Canadian wool .
TPL issue with you here today. It is an issue of great importance to me :mc% my s'tate. This
loophole, which allows Canada to circumvent the basic rules of origin provision in NAFTA
and its predecessor, the Canadian Free Trade Agreemeunt, must be closed.

You mentioned that the United States has made a proposal to the Canadian' government
regarding this issue. [ would very much appreciate knowin.g, first, the details of thls‘
proposal, and second, since the proposal was first initiated in Nov.ember, a.nd th.e United
States has yet to receive a response, how much longer will you wait to rectify this problem
before initiating unilateral procedures to rectify the problem?

We share your concern over the increase in shipments of wool suits fror‘n Canada under the
NAFTA Tariff Preference Levels {TPL]. We are disturbed by anada s usage of the TPL and
by the significant impact that Canadian wool suit impon; are haw{ln‘g on U‘_S. producers. We
have been pursuing, and will continue to pursue aggressively, this issue with Canada.
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[ have raised this issue with Trade Minister Eggleton. In late November, before the Singapore
WTO Ministerial, our chief textile negotiator, Ambassador Hayes, traveled to Ottawa for
discussions on this issue and others and re-iterated our interest in settling this. Specifically,
we have proposed adding an anti-concentration provision to the TPL. Our proposal would
limit to 25 percent or less the share of the wool apparel TPL which could be concentrated in
any of the three most sensitive sectors of the tailored men's wool apparel industry: suits, suit
coats, and wool trousers. Alternatively, we have proposed that similar levels could be
achieved through Canada’s unilateral restriction of exports under TPL.

Ambassador Hayes and the other textiles negotiators are now working to schedule further
discussions on this whole question. We are planning to schedule sub-cabinet level discussions
in early February with Canada on the full range of bilateral trade issues, including this one. In
addition, the NAFTA Commission (Ministerial level) meeting is tentatively scheduled for
February 19th at which time [ will have the opportunity to see the Canadian Trade Minister
bilaterally. I intend to push hard on this issue with him at that time.

My staff and I will continue to work with you and your staff on this issue, and we will keep
you apprised of developments. If we do not see movement in a reasonable period of time, I
will be happy to meet with you to discuss our options.

Canadian Restrictions on Imports of U.S. Dairy, Egg, & Poultry Products

The recent panel decision against the United States on dairy and poultry is of great concern
to me. Canada claimed that its rights under the WTO superseded its obligations under
NAFTA and it did not have to reduce its extremely high tariff rate.

In effect, even after GATT forced Canada to remove import quotas, they have found a way
to effectively bring them back and the NAFTA panel agreed, finding no fauit. This action
is extremely detrimental to the dairy producers in my state, as well as the entire nation. [
would appreciate your continued support on this issue and would like you to stay in touch
with my staff on this matter.

1. Are there compromise solutions to the dairy dispute that would move in the direction of
meeting U.S. aims for greater market access in Canada?

We, of course, were extremely disappointed with the results of the NAFTA dispute settlement
process in this case_There is no appeal process under NAFTA. First. [ can assure you that we
remain committed to improving U.S. access to the Canadian market by doing everything
possible, consistent with our trade laws and obligations. to pursue tariff-free access for all U.S.
dairy, poultry, egg. and barley products, and margarine. to the Canadian market. I will therefore
of course continue to provide my support on this issue, and keep in close contact with you and
your staff on any developments. [n preparation for and throughout the NAFTA panel process.
we worked extensively and closely with our dairv and poultry industries. We are committed to
continuing to work closely and cooperatively with them now and in the future as we explore all
available options in pursuit of qur goal of eliminating these Canadian taritfs.
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2. Should the U.S. impose similar high tariffs on Canada in response to their increase in
tariffs, which are curreatly 250-350% on our dairy and poultry products?

Under the WTO, the United States may apply to Canada the tariffs provided in the U.S. WTO
tariff schedule. As a result of comprehensive tariffication in the Uruguay Round. the United
States maintains a number of tariff-rate quotas for agricultural products, in particular on dairy,
sugar, sugar-containing products, cotton, peanuts and meat. When Canada made it clear that it
would apply its WTO over-quota tariffs to U.S. agricultural exports to Canada, it became clear
that the United States would need to apply its WTO tariff-rate quotas to imports trom Canada.
The U.S. WTO tariff schedule does not include tariff-rate quotas for all the same products as
those on which Canada is applying its WTO tariffs to U.S. products. The United States
maintains quotas on dairy products, but only tariffs on poultry. Canada is not applying its WTO
taritfs to U.S. meat, and the United States is not applying its WTO tariffs to Canadian meat.
Canada’s over-quota tariffs are generaliy higher than those of the United States. but trade in dairy
products in both directions is limited. -

3. Can the USTR go after Canada’s non-tariff barriers, which include production
restrictions, administered prices import controls, and direct payments, with the help of
other agencies in the Administration?

The U.S. industry has already raised concems with us about Canada’s new dairy price pooling
arrangement that is used to fund increased exports of dairy products into the U.S. market. We
and USDA are investigating whether this price mechanism could be equivalent to an export
subsidy which would violate Canada’s NAFTA and WTO obligations. To that end, we have.
along with the Government of New Zealand, raised this matter at the WTO, requesting further
information from Canada. Should such further information lead us to conclude that this price
pooling mechanism is indeed equivalent to an export subsidy, we will not hesitate to challenge
the arrangement in the NAFTA or WTO.
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Written Response to Questions from Senator Graham
Florida Citrus

Despite the opening of markets for agricultural products, shipments of U.S. oranges and
grapefruit are not permissible in China, Mexico, and Australia. While many countries
recognize and accept U.S. scientific protocol, these three countries have delayed decisions
on opening their markets.

In the case of China, the Chinese committed to eliminate or justify their restrictions on
Florida grapefruit prior to October 1993. It was not until December 1995 when they came
to Florida to visit citrus production areas. Unfortunately, thirteen months after their
return to Beijing our government still has not received a pest risk assessment from the
Chinese indicating what, if any, problems they have with regard to the importation of
Florida grapefruit.

What plans do you have to reduce trade barriers which are erected under non-scientifically
based phytosanitary restrictions?

Market access for agricultural products is one of my top priorities. An essential component of
securing market access is ensuring that our trade partners adopt internationally accepted sanitary
and phytosanitary standards. My office will support the efforts of the Secretariat of the
[nternational Plant Protection Convention, the International Office of Epizootics, and the Codex
Alimentarius Commission of the Food and Agriculture Organization to establish intemationally
accepted standards for pest risk assessment and continue to use the Sanitary and Phytosanitary
Committees of the NAFTA and WTO, where appropriate, to dismantle SPS trade barriers that are
not scientifically based.

Concerning Florida citrus exports to Australia, China and Mexico, USTR is working closely with
USDA and our trading partners to resolve these phytosanitary issues.

Florida citrus exports to Australia are not allowed entry due to post bloom fruit drop, a fungus
with low occurrence rates on Florida grapefruit, and citrus canker. Australia has suggested that
site inspections be conducted on Florida citrus as a solution to these problems. Post bloom fruit
drop is not of quarantine concern to any other existing export market for Florida citrus. Deputy
USTR Jeff Lang met with Australia’s Minister for Primary Industry on this issue this week. We
will continue to press Australia on Florida citrus issues at the next informal bilateral meeting

in March.

In December, Chinese officials presented their long-awaited risk assessment report on U.S. citrus
pest concerns to the United States. This report sited several pest concerns for four U.S. states
including Florida. On January 27, 1997, U.S. officials submitted a work plan for Florida citrus
issues to the Chinese addressing these issues. We have been working very hard with the Chinese
to resolve this problem through the framework established in the 1992 Market Access MOU. We
will continue to press the Chinese on SPS issues in the next round of technical negotiations
scheduled for early April and in WTO accession talks.

Concemning Mexico, the presence of citrus canker was detected in Dade County, a significant
distance from the central Florida citrus production areas. [t is not present in commercial groves.
U.S. plant quarantine officials will continue to discuss this issue with their Mexican counterparts.
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Caribbean Economic Situation

Many Caribbean leaders have brought to my attention their concerns with U.S. policy actions
that have great impact on their small fragile economies. I am concerned about the impact in
the Caribbean of activity in trade policy actions like the WTO where Caribbean vulnerabilities
may not be obvious to some of the players. Our trade policy and our Caribbean policy cannot
go forward on separate tracks and still succeed. We have certainly welcomed your support
for the concept of NAFTA parity, so that free-trade benefits extended to Mexico will not
unnecessarily disadvantage product in the Caribbean. Now we see something similar with
rum, where a proposal to wipe out our tariffs on an MFN basis threatens to cause economic
consequences in the Eastern Caribbean and the U.S. Virgin Islands. In the case of bananas,
the dispute in the WTO is perceived by Eastern Caribbean leaders to be a threat to their
overall economies.

Recognizing that we have special obligations and interests in this region, Can you assure us
that you will take a look at these issues and do what you can not to add unnecessary harm to
fragile Caribbean economies?

The United States and the Caribbean share important goals: security, orderly movement of people
and control of migration, protection of the environment, the expansion of trade and investment, and
improved living standards. These interests are best served by long term and broad based economic
growth and political stability in the Caribbean.

Our trade policy, in particular our commitment to negotiate the Free Trade Area of the Americas,
is aimed at providing the means to strengthen trade relations and investment links, consolidate and
expand economic reforms within Caribbean countries, and attract foreign investment. The FTAA
will build on the increased openness of most Canbbean economies over the past decade, and
encourage tmproved macroeconomic stability.

The unique circumstances of the smaller economies in the hemisphere led the Trade Ministers at
their first FTAA meeting in Denver in June 1995 to create a working group to explore means to
facilitate their integration into the FTAA. To help these countries meet the challenge to make the
structural reforms needed to take advantage of the benefits to be derived from a hemisphere-wide
free trade agreement, the FTAA working groups are holding seminars to educate countries on their
WTO obligations and to look at their specific needs for technical assistance.

On the issue of rum, we are keenly aware that there are a number of unresolved issues involved
here. We are working closely with all interested parties in an effort to recorcile different concerns.

The current situation facing banana producers in the Caribbean is not a consequence of the pending
WTO case, which seeks to end discrimination against American firms and Latin American
producers. Our goals with respect to the WTO banana case are not contrary to our;interests in the
Caribbean. The U.S. wishes to foster tonditions in the Western Hemisphere for economic growth
and development. We can accept and have supported tariff preferences for ACP bananas. However,
we do not believethat the additional discriminatory treatrfient of U.S. companies and Latin American
interests inherent in the EU’s regulations is necessary to ensure continued benefits to the small
Caribbean producers.
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The EU banana regime is inconsistent with WTO provisions. The small countries of the Caribbean,
as well as the U.S. have a major interest in ensuring that all WTO members, gspecially major trading
partners like the EU, abide by the rules of world trade. The United States wishes to see
WTO-consistent alternative regulations. Such an altemative regime could offer meaningful market
access opportunities for Caribbean countries’ bananas.

The United States wants to be helpful and constructive in developing alternatives to the current EU
regime. As the Caribbean leaders themselves have acknowledged, the EU banana regime is
scheduled to end. A better system should be established soon to prepare the Caribbean for that day.
We stand ready to work with others in developing this new regime.

Written Response to Questions from Senator Gramm
Mexico: Broom Corn Brooms & Retaliation

Our trade relations with Mexico are extremely important to the United States, vitally
important to my State of Texas. The imposition of trade barriers by either nation against
the other is harmful to the interests of the American people and to my constituents.
Recently, the Administration announced the imposition of trade barriers on imports of
corn brooms from Mexico. Predictably, Vexico has announced retaliatory steps against
U.S. exports of flat glass, corn sweeteners, and other products. These trade restrictions
have not yet gone into effect but are scheduled to do so soon. What wiil you do to resolve
the dispute before the announced restrictions are implemented?

We could not agree more that our trade relations with Mexico, our third largest trading partner and
a growing export market for U.S. goods and services are extremely important. U.S. exports to
Mexico for 1996 should reach a historic high of over $56 billion. Furthermore, we recognize the
special nature of the commercial ties between Mexico and Texas. Second, it is our strong view
that markets should be opened by trade agreements and not closed. The NAFTA has proven to be a
major success in this regard, including at a time that severely tested the Government of Mexico
during the 1995 financial crisis. With that said. let me address the specific situation regarding
broom com brooms. N -

The U.S. action regarding the imposition of a temporary safeguard action on broom corn brooms
was a measured and modest response undertaken in a manner consistent with the NAFTA and our
WTO obligations following the filing of a petition by U.S. industry under the NAFTA safeguard
provisions and Section 201 (i.e., global safeguard provisions) ot our trade faws. This industry had
seen imports increase 82% over the last 4 vears, with increases from Mexico alone through
November of 1996 of 59% [by quantity}. The ratio of imports to domestic production more than
doubted from 1991 to 1995, from 27% to 58%. We believe the U.S. broom corn broom indusiry
can adjust to the realities of increased competition over the three year adjustment period, and that
the truly modest relief provided by the President is an appropriate response.
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Mexico is our largest corn broom supplier. Pursuant to provisions of the NAFTA, the United
States sought to reach a mutually acceptable agreement with Mexico that would maintain the
balance of concessions agreed to during the NAFTA negotiations. We also reduced the scope of
the tariff remedy to less than one-fourth of that recommended by the International Trade
Commission (ITC), and have provided Mexico and other preferential suppliers with continued
duty-free access to our com broom market during the safeguard period.

In short, we have done everything possible to act in a measured and responsible manner towards
both the domestic broom com broom industry and our foreign suppliers. Nevertheless, Mexico
decided on Dzcember 13. 1996, to exercise its right to take retaliatory action, by raising tariffs on
eight U.S. products: fructose, wine, wine coolers, brandy, Tennessee whiskey, notebooks, tlat
glass and wooden furniture, rather than accepting compensation from the United States, as
provided under the NAFTA. We believe that Mexico's response was excessive. and fails to meet
the NAFTA test that self-compensation be "substantially equivalent” to the safeguard action taken

by the United States. We will raise these concerns with senior \dexxcan officials in talks being
scheduled for the week of February 3.

EU Subsidies on Wheat Giuten

2. As you kniow, the nations of the European Union provide subsidies at a variety of levels
to their wheat gluten producers. What have you done, and what do you foresee doing in
the days ahead, to encourage the European Community to abandon these subsidies?

[ have for some time been concerned about the potentially distortive effects of EU practices with
respect to wheat gluten and wheat starch, and the harm that these practices seem to have caused
to our own producers. This concern led us to include in the July 1996 grains and cereals
agreement a provision requiring the EU “to consult with a view to finding a mutually acceptable
solution if the market share of EC-origin wheat gluten imports into the United States increases in
comparison to their average 1990-92.” Our discussions with the EU on this problem have so far
been unproductive. Nevertheless, we continue to raise this issue with EU officials at every
opportunity.

"On January 22, the Wheat Gluten Industry Council filed a petition seeking the initiation of a
Section 301 investigation of EU subsidies schemes that benefit EU production and exports of
wheat gluten. The petition alleges that EU subsidies and other measures are inflicting severe
damage on the U.S. wheat gluten and wheat starch industry. My staff and the staff of other
concermned agencies are reviewing the industry’s petition. Section 301 provides that the Trade
Representative must determine within 45 days after filing whether to initiate an investigation.
We will keep you apprised of our determination.
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Written Response to Questions from Senator Grassley
China and WTO Accession

H

ot

For the record, I want to get your reaction to two of Secretary Albright’s responses to my
question of how the U.S. should handle China’s accession. Please tell me if you agree with

these statements:

“We have requested that China make signifitant commitments to liberalize its agricultural
trading regime, including its state trading system, making substantial tariff cuts,
eliminating uajustified sanitary and phytosanitary measures and binding its subsidy level.”

“If China is to join the WTO, we will need to have a commercially acceptable protocol
package of commitments by China to open its markets in-hand béfore we will agree to
China’s accession. That means real market access for U.S. goods and services, including
agriculture.”

[ fully agree with the two above statements. China’s WTO accession can only occur on
commercially meaningful terms  And, just as you quote Secretary Albright, that means market
access for our goods, services and agriculture to the fastest growing economy in the world. I
look forward to working with you during the course of these ongoing negotiations.

Requestfng Views on S.16

On January 28 I introduced two bills with the Minority Leader, Senator Daschle. Both
impose requirements on your office. One requires the USTR to identify those countries
who continue to deny market access to value-added agricultural products produced in the
United States. The other requires the USTR to determine, under Section 306 of the Trade
Act of 1974, whether the European Union has violated its trade agreements with the U.S.
by failing to certify U.S. meat packing plants for export.

I know you are familiar with these two bills. What is your opinion of the substance of these
bills and also whether your office could implement them given your budget and staffing

constraints?

As the bills have just been introduced, we have not had the opportunity to fully review and
discuss them in the Administration. Accordingly, my comments are simply a preliminary
reaction: I understand the motivation driving these bills and I believe we share the same trade
policy objectives reflected in these bills. Consequently, we are eager to work with you and your
congressional colleagues to achieve our common goals.

In my view, the Administration already has authority to carry out most of the actions these bills
prescribe. For example, you may be aware that the Administration has recently notified the EU
and individual EU Member States which are eligible to ship meats and meat products to the
United States that, effective April 1, 1997, FSIS will no longer consider these meat inspection
systems equivalent to the U.S. system -- unless the U.S. and the EU have entered into a
veterinary equivalence agreement by that date.

Presently, USDA has certified that the the meat inspection systems of the 12 EU Member States
that FSIS has reviewed are “equivalent” to the U.S. system. (The other 3 EU Member States
have not yet requested FSIS certification.) The EU has not yet determined that our system is
equivalent to its own. This is unfair. We are striving to conclude a veterinary equivalence
agreement with the EU by April 1, 1997, which should correct this inequity
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Australian Automotive Leather Trade Dispute -

1 uniderstand that in November of list year you settled a trade dispute with Australia by
getting them to eliminate autonotive leathel from two major export subsidy programs by
this April. I'm now told that Australia may replace the automotive leather subsidies with a
new and substantial financial aid program. Can you give me any new information on this
situation? Will your office seek to eliminate these new subsidies?

The Australian government has announced, despite our objections, a new SAus 30 million
assistance package for Howe Leather as “compensation” for the export subsidies to this company
which it agreed to discontinue as a result of our 301/WTO dispute settlement case.

I have advised the Australian government that this new package appears to replace one unfair
subsidy with another. We are closely examining the terms of this new assistance and consulting
with our domestic industry to determine the best course of action I will keep you advised of the
status of this matter.

Textiles

Q. In light of these three reports, What specific steps have been takén to date ind aie being
taken by USTR and by CITA to improve the data and the market statements?

A. As you note in the background related to your question, USTR is not the agency charged with
preparing the market statements used by the CITA agencies to make their detetminations.
Commerce is the agency responsible for preparing these statements. Nonetheless, USTR, as one
of the CITA riember agencies, has been working closely with the Commerce Department on
steps that should be taken to improve the market statements, including the addition of more
information on some of the factors outlined in the WTO Agreement on Textiles and Clothing.

I believe that the market statements prepared in the future will reflect changes made as a result of
the récommendations that USTR and other agencies have provided.

({' Would it be helpful to include the Council of E¢onomic Advisors in the process of
alusting the uliderlying data and the consistency and stremgth of the arguments
supporting the quota action, and in idenfifying whether the data exists or can be developed
addressing the specifying industry at issue? If not, why-not? What about the Office of
Management and Budget? Please explain fully

A. Atthis point, the agéncies represented on the Cofmittee on the lmplementation of Textile
Agreements (CITA) are set forth in an Executive Order which calls for representation from
Commerce, State, Treasury, Labor and USTR. Thefe is considérable expertise from a variety of
perspectives in each of those agencies, including 4 good deal of economic expertise,
understanding of the labor market, understanding of the customs and trade issues as well as the
foreign policy concerns associated with any determination to request consultations due to
significant increases ifi imports. The type of data involved in making determinations are
generally quite specific to the particular product at issue. The data are gathcred and maintained
by the Departments of Commerce, Labor and Treasury and ‘are generally not related to larger
macroeconomic issues that the Council of Economic Advisers typically addresses. With respect
to the Office of Management apd Budget, the establishment of a quota generally would have
little to no budget ramifications and given that the decisiéns are already made through an
interagency process, OMB's mput would not be needed in order to ensure interagency review.
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Oilseed Differential Export Taxes

5. As a senator from one of the leading soybean growing states, I have been concerned
about the continuing use of differential export tax schemes (DETSs) by certain major
exporting countries and their anti-competitive impact in the oilseed sector. Last fall, the
government of Brazil significantly advanced our objective of a level playing field for
international trade in oilseeds and oilseed products by completely eliminating the taxes it
had imposed on exports of raw materials and semi-manufactured goods. Yet despite this
commendable achievement, [ remain concerned that other countries, such as Argentina
and Malaysia, have been slow to follow Brazil's lead.

How do you propose to deal with this problem in those countries and ensure continuing
progress towards the level playing field objective in the oilseed sector?

Section 111 of the Uruguay Round Agreements Act (URAA) provides the President considerable
flexibility to proclaim accelerated reductions in tariffs or additional tariff reductions in sectors of
interest to the United States. This proclamation authority applies to all of those sectors for which
the United States sought reciprocal duty elimination (i.e.. zero-for-zero) in the Uruguay Round,
including those sectors in which the United States did not achieve this objective.

The Statement of Administrative Action specitically mentions oilseeds and oilseed products, and
states that “obtaining further reductions and elimination of duties in these sectors is a priority
objective for U.S. multilateral, regional and bilateral negotiations.” We intend to vigorously
pursue the zero-for-zero intiatiative on oilseeds and porducts we introduced at the industry's
behest in the final months of the Uruguay Round negotiations. In the course of the negotiations,
we will attempt to encompass as broad a scope of policies as possible, including differential
EXPOTt taxes.

China and Pork

China consumes approximately 50 percent of the world’s pork but has a de facto ban on
pork imports. What assurances can you give me that resolving this problem is a high
priority for USTR?

China’s de facto ban on pork products is a good example of the difficulty U S. exporters face
when trying to enter the China market. [ am personally very concerned about the pork ban.
Market access for meat products is a critical part of our WTQO accession discussions. We are
working hard to ensure that China opeas its market to U S pork exports  Toward this end, we
have been in close contact with industry representatives to strategize how to tackle this problem
[ would like to work with you to ensure market access for pork, as with other U.S agricultural
commodities. [ am determined to find an acceptabte resolution to this problem.

Taiwan Pork

* What is USTR doing to ensure that Taiwan opens its market in a meaningful way to pork

variety meat and belly imports?

Taiwan’s market is virtually closed to some key U.S. agricultural goods, including pork.
Currently, the U.S. exports approximately $20 mitlion worth of pork to Taiwan a year.
According to indusjry reports, U.S. pork sales to Taiwan should be many times the current level.

Opening Taiwan’s market for pork byproducts will also have the effect of improving U.S. access
to Japan's pork market. Taiwan subsidizes exports to Japan by protecting its internal market for
pork byproducts from foreign competition. Without these subsidies, U.S. pork would
out-compete Taiwan pork in the Japan market.
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Market access for U.S. agricultural products, such as pork, is a critical part of our negotiations
with Taiwan on its accession to the WTO. We will not conclude our negotiations with Taiwan
on the WTO without receiving commitments that result in genuine market access for U.S. pork
and other agricultural goods.

Mexico: Broom Corn Brooms & Retaliation

8. In December 1996, many U.S. companies exporting such products as such as flat glass,
paper notebooks, wine, wine, furniture and corn sweeteners, were caught in the crossfire
over brooms made out of broomcorn. When the U.S. placed temporary restraints on the .
import of brooms, Mexico carried out its well-advertised threat to retaliated against these
key products. You will recall that the U.S. had asked Mexico to accelerate the elimination
of NAFTA duties on most of the products hit by VMexico’s retaliation. The Mexican action
was both predictable and excessive. It should not be allowed to stand.

What is your strategy for restoring the export prospects of the U.S. companies that were
unfairly caught in the crossfire over broomcorn brooms? Beyond that, what is your
strategy for restoring the momentum to bilateral talks aimed at accelerating tariff
elimination of priority U.S. exports?

In broader terms, how can U.S. companies protect themselves against having their
products involved in unrelated trade sanctions.

Answer:

The U.S. action regarding the imposition of a temporary safeguard action on broom corn brooms
was a measured response to the situation of a U.S. industry which has seen imports increase 82%
over the last 4 years, with increases from Mexico alone through November of 1996 of 39% [by
quantity]. The ratio of imports to domestic producticn more than doubled from 1991 to 1993,

from 27% to 58%.

We believe the U.S. broom corn broom industry can adjust to the realities of increased competition
over the three year adjustment period, and that the modest relief provided by the President is an
appropriate response to the first such injury determination made by the United States in ten years.

Mexico is our largest corn broom supplier. Pursuant to provisions of the NAFTA, the United
States sought to reach a mutually acceptable agreement with Mexico that would maintain the
balance of concessions agreed to during the NAFTA negotiations. We also reduced the scope of
the tariff remedy to less than one-fourth of that recommended by the International Trade
Commission (ITC), and have provided Mexico and other preferential suppliers with continued
duty-free access to our corn broom market during the sateguard period.

[n short, we have done everything possible to act in a measured and responsible manner towards
both the domestic broom corn broom industry and our foreign suppliers. Nevertheless, Mexico
decided to exercise its right to take retaliatory action. by raising tariffs on December 13. rather
than accepting compensation from the United States. as provided under the NAFTA. We believe
that Mexico's response was excesgive, and fails to meet the NAFTA test that self-compensation be
"substantially equivalent” to the safeguard action taken by the United States. We will raise these

concerns with senior Mexican officials in tatks being scheduled for the week of February 3.

Regarding tariff acceleration, we expect to conciude work soon on the first round of products.
However, since the process operates by consensus, and since Mexico’s retaliation list makes very
clear its position about several of our priority products, we have little expectation that a significant
number of these products will be included on the acceleration list.

\
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We aiso expect to announce the beginning of a second round of acceleration talks at that time at
well. We believe there is substantial interest among U.S. firms in such an exercise, and beligve a
second round would result in a sizeable trilateral tariff reduction package.

Finally, [ would note that'U.S. firms are very rarely subject to trade sanctions. As a general rule,
firms should follow the progress of disputes in order to minimize any possible exposure to such a
possibility. For our part, the United States Government goes to great lengths to make sure that the
dispute settlement process, whether under NAFTA or any other trade agreement, is as open and
transparent as possible. We would hope that practices such as these are adopted by our trading
partners throughout the world. Doing so would certainly reduce the number of instances where
negotiations break down and lead 1o the imposition of trade restrictions.

—
Section 301 Action on EU Subsidies on Wheat Starch and Gluten

*q The U.S. wheat gluten industry has asked USTR to pursue a section 301 action on
European Union subsidies and protectionist policies relating to wheat starch and gluten.
What is USTR's position on this request?

[ have for some time been concerned about the potentially distortive effects of EU practices with
respect to wheat gluten and wheat starch, and the harm that these practices seem to have caused
to our own producers. This concern led us to include in the July 1996 grains and cereais
agreement a provision requiring the EU “to consult with a view to finding a mutually acceptable
solution if the market share of EC-origin wheat gluten imports into the United States increases in
comparison to their average 1990-92." Our discussions with the EU on this problem have so far
been unproductive. Nevertheless, we continue to raize this issue with EU officials at every
opportunity.

On January 22, the Wheat Gluten Industry Council filed a petition seeking the initiation of a
Section 301 investigation of EU subsidies schemes that benetit EU production and exports of’
wheat gluten. The petition alleges that EU' subsidies and other measures are inflicting severe
damage on the U.S. wheat gluten and wheat starch industry. My statf and the staff of other
concerned agencies are reviewing the industry’s petition. Section 301 provides that the Trade
Representative must determine within 43 days after filing whether to initiate an investigation.
We will keep you apprised.

Agricultural Biotechnology

10. Last year, American farmers harvested over 5 million acres of new varieties of crops
developed using the techniques of modern biotechnology. The benefits of agricultural
biotechnology are enormous--they can reduce the use of pesticidesgrotect against insects
and viruses, improve yields and lower farms costs. America is the leader in this technology
and it is helping us meet increasing demands for world supplies of food and fiber. Some of
our foreign trading partoers, however, have been slow to accept these products. What can
you do to gain access to foreign markets for biotech products? What can Coogress do to

help you in this effort?

With the increasing number of bio-engineered products preparing to enter the marketplace, most
of which are developed in the United States, it is critically important that our foreign trading
partners, notably the EU, maintain an efficient and open review process. U.S. agencies consult
regularly with their foreign counterparts on these review procedures. {n particular, the EU’s so-
called “90/220" approval process for bio-engineered products is far too lengthy and non-
transparent. Member States and the European Commission have the ability to extend the review
process with little cause, and are not required to reveal the basis for voting positions, which we
understand to include issues such as product lalieling requirements, which are outside the scope

of the 90/220 Directive.
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Last year, USTR led inter-agency consultations with the EU on the need to reform this process.
The EU has recently prepared a series of recommendations to streamline and strengthen the
review procedures. We are reviewing these recommendations, and are preparing to consult again
with the EU on these new measures. In addition, an interagency team, led by USTR, will travel
to Norway, Sweden, and Denmark at the invitation of those gevernments in order to describe the
U.S. biotechnology regulatory framework to these countries which have been consistently the
most negative on biotech products and to encourage them to adopt transparent, science -based,
approval procedures. In short, let me assure you that we intend to pursue in every possible way
with the EU this issue of transparency and efficiency in the review process.

At the same time, it is important to note that we have a growing record of success in obtaining
EU market access approval for bio-engineered products in critically important areas of the U.S.
agricultural sector. This past year, USTR worked closely with Monsanto in winning approval tor
their glyphosate-tolerant soybean. In addition, USTR was very active in securing recent EU
approval of an application from Ciba-Geigy for entry of a bio-engineered pest-resistant corn (so-
called “BT com”) into the European market. | personally engaged EU Vice President Sir Leon
Brittan on several occasions, urging the EU to expedite this process so as not to jeopardize U.S.
exports. The Ciba-Geigy product had already been approved for use in the United States. and is
co-mingled in $1.2 billion of U.S. corm and com products exports to the EU. EU approval now
permits U.S. export of these products to proceed.

[ EU Aluminum]

11. Despite repeated U.S. attempts, the European Union refuses to eliminate or reduce
their aluminum tariffs despite the significant disparity that exists between their tariffs and
those of the United States. Currently, EU aluminum tariffs are anywhere from two or three
times as great as those in the U.S. This barrier clearly has a detrimental effect on American
aluminum exports. Is there any way to get the EU aluminum tariffs lowered?

We remain frustrated with the long-standing resistance of the EU to eliminating tariffs on
aluminum. The disparity in EU tariffs relative to U.S. tariffs creates distortions in trade flows
which are unnecessary and adversely affect export opportunities for U.S. firms and workers in
the aluminum sector. In furtherance of the commitments made in the Statement of .
Administrative Action accompanying the Uruguay Round Agreements Act, the Administration
continues to seek mutual duty elimination for non-ferrous metals, including aluminum, in the
context of the World Trade Organization. We have sought duty reductions on aluminum products
as a part of the compensation negotiations with the EU when it enlarged to include Fin.land:
Sweden and Austria. Most recently, we pursued this initiative as part of the WTO Ministerial
Conference in Singapore last December. Unfortunately, despite pressure from the United States
and other countries, the EU has refused all proposals for meaningtul liberalization. Be assured,
however, that the Administration will continue to raise this issue with the EU bilaterally, in the
“Quad”, and in the WTO -- particularly as additional taritf and non-tariff negotiations develop.

40-033 97-4
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Illegal Drugs and Trade Policy

As you know, one of the major items of trade to the United States is illegal drugs smuggled
into this country from overseas. These drugs are destroying the lives of many of our
citizens. The major criminal gangs that are responsible for this trade are acting in
defiance of our laws, internationat law, and often the laws of the producing and transit
countries. It has long been the view in Congress that we must hold other countries
responsible for cooperating with international efforts to combat drugs. Do your share this
concern? What role do you see for USTR in making this concern a reality in the
relationships with our trading partners? Are there circumstances in which you believe that
sanctions, trade or otherwise, should be part of our arsenal to deal with other countries
that fail to cooperate?

We share the view that iliegal drugs are a horrible threat to the lives of Americans and many
around the world. This Administration has undertaken a multifaceted strategy to eradicate
illegal drugs through unprecedented law enforcemerit efforts, including border enforcement and
cooperative activities with other countries, education, treatment for addiction, etc. These efforts
must continue on an unparalleled scale if we are to continue to make progress. We know there
are many in Congress, including vourself, who share this “iew.

As part of this effort the United States must show tirm leadership and demand responsible action
from other countries. This includes seeking cooperation from other countries in international
efforts at multilateral and bilateral fora. This Administration has done that, and will continue to
do that. To do otherwise is to retreat in the tace of a serious threat to global security.

This Office has not been, and cannot be, the leading force in addressing questions related to
illegal drug trafficking. However, we can be part of the Administration team, as we are, that
supports the efforts of the lead agencies. including the Office of National Drug Control Pollzy,
the Treasury Department and Customs Service, the Drug Enforcement Administration. the State
Department, the Justice Department and the Federal Bureau of Investigation, etc. [n this role,
and in negotiating trade agreements, this Office will continue to ensure that trade agreements
provide a framework in which strong and intelligent border enforcement measures can be
undertaken to better control the illegal importation of illegal narcotics. None of the agreements
we have negotiated have limited the United States in this regard. In fact, the opening of markets
to legitimate commerce can allow customs authortties and related enforcement officials to focus
attention to a greater degree on controlling illegal drug trafficking as opposed to the routine
processing of legitimate commerce. Under this Administration entorcement efforts along the
border with Mexico and across the southern United States have been stepped up signiticantly, as
have seizures of illegal drugs of many varieties. Furthermore, we have stepped up cooperauive
efforts to work with other countries in an effort to aggressively address this scourge.

Regarding sanctions, U.S. law provides the President the authority to impose sanctions against
other countries in appropriate circumstances. The use of sanctions is complicated business.
whatever form they take. The threat of their use can, however. be a powerful too} in particularly
difficult situations. Beyond that, it is not possible to generalize on when sanctions should be
imposed. Rather, the President should retain the flexibility to utilize sanctions when he deems it
the appropriate course of action.
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Weritten Response to Question from Senator Hatch
[Medical Procedure Patents]

Ambassador Barshefsky, late in the last session I worked closely with USTR on the issue of
medical process patents. In my view, the provision in the omnibus appropriations bill that
functionally eviscerated the issuance of medical procedure patents was ill-advised both as a
matter of substantive patent law and international trade policy.

Unfortunately, this controversial legislation was slipped into the omnibus bill without the
benefit of hearings or mark-ups of either the Finance or Judiciary Committees. Chairman
Roth, I might add, joined me in opposition to this provision.

As you are aware, the Administration, through the PTO and USTR, opposed this
legislation. Virtually all of the intellectual property associations did as well.

As many experts have noted, this legislation creates an extremely important negative
precedent in the application of the TRIPs provisions of the GATT Treaty. As the
September 27, 1996 letter from USTR General Counsel stated: “USTR has serious
concerns about the consistency of this provision with the TRIPs Agreement...We are
particularly concerned because other TRIPs Members might follow this example and apply
this type of exception to other technologies.”

Ambassador Barshefsky, I commend the Administration in opposing this legislation that
provides a roadmap for our trading partners to evade their responsibilities under TRIPs.

My question is this: Will you continue the Administration efforts against this legislation
and will you work through the legislative clearance process within the Administration to
develop legislation, be it outright repeal or some other mechanism, that corrects the
problem that the last session of Congress, unwittingly, [ am afraid, created in this
important area?

ANSWER: [ certainly share your concerns about this matter. As you note, my office opposed
insertion into the omnibus appropriations bill of a provision that would generally deny remedies
available under title 35 for infringement of patents on diagnostic, therapeutic and surgical
techniques. We opposed this legislation in part.because of the negative example it might set for
other countries seeking to avoid fully implementing the provisions of the TRIPs Agreement.

We were also concerned that our trading partners might try to claim that such a provision is
inconsistent with our obligations under the TRIPS Agreement.

[ continue to share your concerns about this provision and am cenainly willing to work with vou
and others on ways to revisit this matter. At this point, however, we have not had the
opportunity to consider and discuss this question with other appropriate agencies within the U.S
Government, including the U.S. Patent and Trademark Office which, as vou note, has a
substantive interest in this as well. As we enter this new legislation session. we will consuit with
PTO, and then with you and other concerned members of Congress. about how best to proceed .

Wool Suits from Canada

T am hopeful that you can bring Canada to the table to discuss the TPL [trade preference
levels] loophole for certain woolen products. Canadian market share has skyrocketed to as
much as 70 percent in some product areas, while wool production in my state of Utah
among other major wool states has fallen by 40 percent, and employment in the mefl’s and
boy’s tailored wool apparel is down 50 percent. 1'd like to know vour plan for moving

these talks forward.
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We share your concern over increase in the shipments of wool suits from Canada under the
NAFTA Tariff Preference Levels (TPL]. We are disturbed by their usage of the TPL and by
the significant impact that Canadian wool suit imports are having on U.S. producers. We have
‘been pursuing, and will continue to pursue aggressively, this issue with Canada.

{ have raised this issue with Trade Minister Eggleton. In late November, before the Singapore
WTO Ministerial, our chief textile negotiator, Ambassador Hayes, traveled to Ottawa for
discussions on this issue and others and re-iterated our interest in settling this. Specifically,
we have proposed adding an anti-concentration provision to the TPL. Our proposal would
limit to 25 percent or less the share of the wool apparel TPL which could be concentrated in
any of the three most sensitive sectors of the tailored men's wool apparel industry: suits, suit
coats, and wool trousers.

While Canada has not indicated a change in its position, Canada has agreed to engage in -
another round of consultations on this issue. Again, we intend to continue to pursue this
matter aggressively with Canada.

Trade and Competition

Third, I deeply admire your approach toward the upcoming negotiations on international
competition policy. Clearly your position that anti-competitive practices ought to be the
real target of such talks, and that U.S. antidumping and other unilateral trade remedies
would NOT be endangered, established important parameters for the talks. However, [ am
not unconvinced that the talks will grandstand the unpopularity abroad of our necessary
domestic trade laws that insure our industries against many unfair practices. Therefore, |
would urge that you recruit the [nternational Trade Commission to do an empirical study
of the costs to U.S. businesses of anti-competitive policies and practices in selected
countries, such as Japan, Korea, Indonesia, and China. [ would appreciate your views on
this suggestion as well as on the adequacy of the current OECD Work Group on Trade and
Competition to address the difficuities in the underlying competition philosophies among
OECD members.

At the recent WTO Ministerial in Singapore, we agreed to go along with the creation of a
working group to study the issue of trade and competition We agreed to this, in part, because
the WTO Agreement on Trade-Related [nvestment Measures already mandates that this issue be
reviewed before the end of 1999, but there are also sound policy reasons for undertaking this
work. The U.S. has an important economic and trade interest in promoting the adoption and
strong enforcement of domestic competition policies by its trading partners. [ also believe that
competition-related issues can be a factor in assuring genuine market access under trade
agreements The study group established at the WTO Ministerial could help on both of these

soints

At the same time, as [ have said previously, this is an extremely complex area and it must be
approached with care. We need to understand, and help others to understand, a lot more about
this issue before any conclusions can be drawn about the wisdom of pursuing further work,
particularly in the WTO context  We have no interest in negotiating binding multilateral rules
governing competition laws and policies, and this is not an appropriate forum in which to discuss
the Jegitimacy or application of WTO-sanctioned trade remedies, such as antidumping.

Of course, we cannot prevent others from raising issues which they believe are relevant. That
fact, however, underscores why it is important that we affirmatively put forward the issues which
we believe are appropriate for study. I, therefore, intend to carefully consider your suggestion to
request an ITC study of the anti-competitive policies and practices of certain other countries At
the interagency level, we are already considering and developing ideas to propose for this group's
work program, and are consuiting informally with the private sector.
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In terms of OECD work, the OECD’s Committees on Trade and on Competition Law and Policy
have set up a joint group to look at a number of issues that are relevant to improving our
understanding of the relationship between trade and competition issues. The work being done in
this particular OECD group is at a relatively early stage. However, among the genera! objectives
that we have for the group is to seek to identify and better understand both private anti-
competitive business practices and the differences in the respective national competition policy
regimes which are intended to regulate such business behavior. This can help in understanding
how competition issues can give rise to market access problems, and how effective competition
law enforcement can help to remedy these problems. In this regard, an extensive OECD-
commissioned study has already been carried out into the question of variances in competition
policies among OECD member countries. Part of the anticipated work program of the OECD's
Joint Group on Trade and Competition would follow up on aspects of this study.

Semiconductors

T would like to know what steps the USTR will take to enforce the Japanese commitment to
the Semiconductor Agreement.

First, we are in constant touch with our industry regarding implementation of the industry-to-
industry agreement, which is the cornerstone of the accords reached on August 2, 1996. If
problems arise, we will work with them and the Government of Japan to ensure that they are
addressed satisfactorily. -

Implementation of the new semiconductor agreement (which we reached last August 2 with
Japan) generally seems to be going well In December, the U.S. and Japanese industries
concluded a new dumping agreement in line with the provisions of the August 2 agreement
reaffirming the need to avoid injurious dumping through effective and expeditious antidumping
measures consistent with the GATT and WTO Antidumping Agreement.

However, the industry cooperative activities have been a bit slow getting started. The August 2
agreement places great emphasis on industry cooperative activities, providing not only for
continuation of all the cooperative activities of the 1991 agreement but for new activities as well.
To date, the Japanese industry has been reluctant to agree to a full schedule of cooperative
activities in 1997. We are monitoring the situation closely

Second, we will continue to closely watch the foreign market share situation. We expect to
announce the third quarter 1996 foreign market share soon and will continue to announce
quarterly the foreign share of Japan's semiconductor market

Although the new agreement transfers responsibility for this calculation to the industries, the USG
will continue to do the calculation unilaterally until it is clear that the new system will function
effectively. If problems arise with respect to the evolution of market share or other aspects of
market access, we will use the consultative mechanism provided by the August 2 accords, as well
as the informal channels available to us, to address them We are confident that we will be able to
use these tools to provide for continued progress in market access and industry cooperation -- as
we did under the 1991 agreement.

The foreign share of Japan's semiconductor market fell in the first two quarters of 1996 (FYT:
26.9% in Q1 96 and 26.4% in Q2 96), after reaching a record high of 29.6% in the fourth quarter
of 1995. We think that special factors, such as the fact that DRAM prices plummeted 1n the first
half of 1996, were the main cause of the decline in foreign market share. Moreover, because the
United States is not a significant exporter of DRAMSs to Japan, the average U S market share in
the first two quarters of 1996 was actually higher than the average U S market share during
1995 Nevertheless, the situation underscores the importance of maintaining a government-to-
government agreement in semiconductors Please note that if there are unfair trade practices
involved in the semiconductor market, we will work with our industry toward an appropriate
solution utilizing all available tools
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WTO Dispute Settlement Process

5. The bananas dispute with the EU continues to linger. It appears to me that complex
issues, like this dispute, may be beyond the capabilities of the Dispute Settlement Bodies. I
say this because the examination paunels established by the DSB have been late in filing
their findings. What changes would you recommend in the DSB process?

Our challenge to the EU's banana regime is complicated, both in terms of the number of
measures at issue and the number of WTO Members actively participating in the proceeding.
The United States was joined in its complaint by Ecuador, Guatemala, Honduras, and Mexico.

[n addition, the case involves claims raised under several different WTO agreements: the GATT
1994, the Agreement on [mport Licensing Procedures, the Agreement on Trade-Related
[nvestment Measures, the Agreement on Agriculture, and the General Agreement on Trade in
Services (GATS). Nevertheless, we anticipate that the Panel will be able to fully address the
claims we have made, and indeed, many of them are similar to claims on which a previous
GATT panel has ruled.

Although there has been some delay in the Panel’s issuance of its report, this has been caused
primarily by issues specific to this case, rather than by systemic issues likely to arise in other
cases, and we do not expect the delay to be excessive. Thus, [ do not believe that the experience
of the bananas case will show that the dispute settlement process is incapable of addressing cases
involving numerous claims or multiple parties.

Since only two cases have fully completed the dispute settiement process (including the appeals
process) during the two years that the WTO has been in operation, we have not yet had an
opportunity to determine what changes we might want 0 propose to the dispute settlement rules.
However, the WTO Members have agreed to complete a full review of these rules and
procedures by the end of 1998, so we will have an opportunity to carefully assess the system and
consider improvements during that review.

China WTO Accession -~ Antidumping and “Economy-in-Transition” Status

On the further subject of WTO accession, [ could not support China’s exemption from the
application of our anti-dumping laws on the grounds that it is an “economy-in-transition.”
I would like your views on EIT status for China.

This Administration has made clear to China that we must retain the ability to apply the special
nonmarket economy provisions of U S law to antidumping cases involving China. [ continue to
strongly support that position.

Although China clearly has made important strides in reforming its economy, the label of
“economy-in-transition” is a subjective term that has been used to describe a wide range of
economies. While China's economy may be distinct in a number of ways from that of many other
countries which are currently members of the WTO, what is most important is that China’s
accession to the WTO be accomplished on commercially viable terms, just as would any other
WTO applicant. \While we are prepared to discuss the possibility of negotiating reasonable
transition periods for China to assume full WTO obligations in certain areas, as a general rule
China must be prepared to assume obligations and commitments that are commensurate with its
overall importance in world trade.
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China WTO Accession and IPR Enforcement

..on the subject of China, I would like to see the USTR pursue a final commitment from
China to close the remaining software pirating operations, which I urge you to make a
condition for U.S. support of China’s WTO accession.

This Administration has made clear to China that enforcement of the U.S.-China Intellectual
Property Rights (IPR) Agreement is a top priority. That is why we twice threatened to impose
hetty sanctions on China if they did not take real, concrete steps to crack down on piracy of
intellectual property, including but not limited to software.

As a result of the June 1996 Accord, China has launched an anti-piracy campaign to crack down
on rampant piracy, and real progress has been made. Over one million people in China are now
dedicated to IPR entorcement efforts. Some of the highlights of that effort include:

. Since the June Accord. according to the most recent industry information, a total of 26
production lines have been closed -- in part due to a new campaign granting case rewards
between $37,000-$75,000 for individuals who report IPR violations.

. More than 10 million illegal and unat;thorized LDs, CDs, and other publications were
seized in 1996.

. China's Customs has significantly increased IPR enforcement efforts. For example, the
ports of Shantou and Foshan -- two of the biggest offenders -- have been closed. 6130
smuggling cases in 1996 involving goods worth approximately $1.2 million were
uncovered. New cooperative efforts between Chinese and Hong Kong customs officials
have begun. and Hong Kong/Chinese customs officials carried out 15 joint crack-down
procedures in 1996 resulting in the seizure of some 30,000 illicit CDs.

. Over USS491 million worth of IPR-related fines were collected.

. More than 3000 judges have been specifically trained to try IPR cases. China’s first
government-sponsored [PR Training Center is scheduled to open this year.

. IPR enforcement efforts have also secured greater market access for American products
and companies in China. For example, China has dropped quotas on sound recordings.
resulting in an increase trom 120 titles to approximately 1000 titles in 1996.

That said. [ share the Senator’s concem about [PR protection, and will continue to be vigilant and
aggressive in our enforcement of our [PR agreement with China. Certainly, as we continue to
discuss with China its desire to join the WTO. continued progress on key bilateral issues, such as
tPR and agriculture. will remain top priorities for USTR and the Administration.
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Written Response to Questions from Senator Jeffords
Canada’s Restrictions on Imports of U.S. Dairy, Poultry, and Egg Products

1. What specifically does the USTR plan to do to renegotiate the issue of dairy product
access in future trade agreements? Will the USTR make this issue a top priority in the
Administration’s trade agenda with Canada?

We are extremely disappointed with the results of the NAFTA dispute settlement process in this
case. There is no appeal process under NAFTA. [ can assure you that we are committed to
improving U.S. access to the Canadian market by doing everything possible, consistent with our
trade laws and obligations, to pursue tariff-free access for all U.S. dairy, poultry, egg, and barley
products and margarine to the Canadian market.

In preparation for and throughout the NAFTA panel process, we worked extensively and closely
with our dairy and poultry industries. We are committed to continuing to work closely and
cooperatively with them now and in the future as we explore ail available options in pursuit of
our goal of eliminating these Canadian tariffs. The U.S. industry has already raised concerns
with us about Canada’s new dairy price pooling arrangement that is used to fund increased
exports of dairy products into the U.S. market. We and USDA are investigating whether this
price mechanism could be equivalent to an export subsidy, which would violate Canada’s
NAFTA and WTO obligations. To that end, we have, along with the Govemment of New
Zealand, raised this matter at the WTO, requesting further information from Canada. Should
such further information lead us to conclude that this price pooling mechanism is indeed
equivalent to an export subsidy, we will not hesitate to challenge the mechanism in the NAFTA
and/or WTO. :

2. Itis obvious that this dispute over market access is a major shortcoming in the
progression of the NAFTA agreement. Knowing that the expansion of the NAFTA isa
major priority for the Clinton Administration for the coming years, what will be done to
ensure that U.S. dairy producers are provided with foreign market opportunities, in
Canada as well as other countries, in pending free trade agreements?

In the NAFTA negotiations with Mexico, the U.S. sought and obtained the complete elimination
of all tariff and non-tariiff barriers for all agricultural products. (The U.S.-Canada Free Trade
Agreement did not require the elimination of all agricultural non-tariff barriers between Canada
and the United States. There were no market access negotiations between the U.S. and Canada
as part of the NAFTA. Existing market access provisions of the U.S.- Canada FTA were simply
incorporated into the NAFTA.) All agricultural non-tariff barriers between the United States and
Mexico were eliminated when the agreement was implemented on January 1, 1994. Once the
NAFTA transition period is completed (January 1, 2008 for a handful of the most sensitive
products) there will be no tariff barriers between the U.S. and Mexico. We believe the NAFTA
agricultural agreement between the U.S. and Mexico is the most appropriate model for
expanding the NAFTA to include other countries.
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3. Has the U.S. made similar conversions to tariff rate quotas and how do these actions
compare to those made by Canada in the case of dairy, poultry and other agricultural

products?

Yes, the United States implemented comprehensive tariffication in the Uruguay Round. Asa
result, the United States maintains a number of tariff-rate quotas for agricultural products, in
particular dairy, sugar, sugar-containing products, cotton, peanuts and meat. When Canada made
it clear that it would apply its WTO over-quota tariffs to U.S. agricultural exports to Canada, it
became clear that the United States would need to apply its WTO tariff-rate quotas to imports
from Canada. Canada is not applying its WTO tariffs to U.S. meat, and the United States is not
applying its WTO tariffs to Canadian meat.

The United States maintains only tariffs on poultry. Under Uruguay Round rules, only products
facing non-tariff barriers could be “tarrified”. Both Canada and the United States maintained
quotas on imports of dairy products. Both countries were permitted to tariffy these quotas in the
context of the Uruguay Round agreement. Canada’s over-quota tariff are generally higher than
those of the United States, but trade in dairy products in both directions is limited.

4, Is it realistic and legal (under our WTO obligation) for the U.S. to impose tariffs,
identical to those recently imposed by the Canadians, on Canadian dairy, poultry, and
other agricultural products?

Under the WTO, the United States may apply to Canada the tariffs provided in the U.S. WTO
tariff schedule. As noted above, the United States is applying to Canadian agricultural products
U.S. WTO over-quota tariffs. The U.S. WTO tariff schedule does not include tariff-rate quotas
for all the same products as those on which Canada is applying its WTO tariffs to U.S. products.
For example, the United States does not have WTO over-quota tariffs on poultry or poultry
products. Only non-tariff barriers were subject to tariffication, and the U.S. has no non-tariff
barriers for poultry.

5. Has Canada put forth a similar argument with respect to U.S. tariff treatment of certain
Canadian products?

Canada has not argued that the U S. is not entitled to maintain its WTO tariffs on Canadian
agricultural products. However, Canada has expressed concerns with its access under U.S. tariff-
rate quotas for refined sugar and sugar-containing products.

6. Are there existing U.S. tariffs on other products that may weaken our negotiating
position on the dairy access issue?

The U.S. position has been that the NAFTA does not permit either the United States or Canada to
apply tariffs against the other. In negotiations which preceded formal NAFTA dispute
settlement, the United States offered to eliminate all taritfs applied to Canadian agricultural
products over an appropriate time schedule, as long as Canada would do the same. Canada did
not agree.
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Written Response to Questions from Senator Bob Kerrey
Telecommunications

Last April when the parties agreed to postpone the deadline for negotiations in the GBT,
the U.S. offer did not reflect the statutory language under sections 310(a) and (b) that the
foreign ownership limitations under the law apply to “foreign governments or their
representatives.” Does USTR intend to modify the U.S. offer to adhere to the statutory
language of sections 310(a) and (b)? If not, why?

The U.S. offer will reflect our statutory obligations While at this time we do not believe its
implementation will require any legislative changes, we are continuing to consult with Congress
on this issue.

The offer allows market access to the local, long distance and international services markets
through any means of network technology, either on a facilities-basis or through resale of existing
network capacity. The U.S. offer limits direct foreign investment in companies holding common
carrier radio licenses, as is required by Section 310(a) and (b)(1), (2) and (3) of the
Communications Act of 1934 (the "Act") The offer specifically states that foreign governments,
aliens, foreign corporations and U S. corporations more than 20% owned by foreign
governments, aliens or foreign corporations may not directly hold a radio license

Based on Section 310(b)(4) of the Act, the offer places no new restrictions on indirect foreign
ownership of a U S corporation holding a radio license  Section 310(b)(4) allows such indirect
foreign ownership unless the Federal Communications Commission finds that the public interest
will be served by the refusal to grant such a license. The U' S offer is to allow indirect foreign
ownership, up to [00%, under this provision.

The U.S. offer permits a foreign government indirectly to own a radio license, unless the FCC
finds that such ownership is not in the public interest Under the public interest test, the FCC
looks at many factors, such as financial and technical ability of the applicant, international
agreements, national security concerns, foreign policy concerns, law enforcement concerns and
the effect of entry on competition in the U S market. In the event of a successful conclusion to
these negotiations, the U.S. offer will allow the FCC to continue to apply these public interest
criteria, as long as they do not distinguish among applicants on the basis of nationality or
reciprocity, consistent with the obligations of the General Agreement on Trade in Services

The Administration is continuing to consult with Congress and the FCC to determine whether it
would be helpful to modify the U S offer to include any additional parts of the statute’s text in
the offer’s text.

In the alternative, if USTR does modify its offer, please cite what precedent gives USTR the
authority to hold that the exception under the public interest waiver of section 310(b)(4)
vitiates the statutory limitation of controi by a “foreign government or the representative
thereof” under 310(a), which has no waiver?

Section 310(a) prohibits direct ownership of a radio license by a toreign government or its
representative. Similarly, Section 310(b)(1) prohibits direct ownership of a radio license by an
alien or its representative. Section (b)(2) contains the same prohibition for foreign corporations
Section 310(b)(3) prohibits direct ownership of more than 20% ofa U S corporation holding a
radio license by a foreign government, an alien or a foreign corporation All these prohibitions on
direct ownership are contained in the US offer
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Section 310(b)(4) explicitly allows indirect ownership by all three -- a foreign government or its
representative, an alien or its representative or a foreign corporation, unless the FCC determines
that such ownership is NOT in the public interest. This is also reflected in the U S. offer. In
preparing the offer, the Administration has consulted closely with Congress and FCC staff and is
continuing to consult on the question of implementing legislation and whether to modify the offer

If USTR successfully negotiates an agreement, would there be any change or limitation on
the FCC’s use of the Effective Competitive Opportunities test to examine the openness of a
foreign market, which it adopted pursuant to the public interest waiver test of section
310(b)(4)?

If the GBT concludes successfully, the FCC will continue to apply the public interest test to
applicants under section 214 and to applicants for radio licenses under section 310 The only
change'that would occur would be that the Executive Branch would advise the FCC not to
consider reciprocity as a prong of the test on the basis that the U.S would have obtained
substantial market access commitments from its major trading partners and the vast majority of
countries whose carriers are likely to apply for radio licenses in the U S.

TOBACCO

While the situation has improved in recent years, there was a time when health experts
were excluded from tobacco trade policy debates. Are you committed to involving health
experts in any matters that might affect tobacco use in other countries, and to relying on
them for health-related information?

[ am absolutely committed to-having health experts involved in these matters. One of the first
things we did at the beginning of the Clinton Administration was to institutionalize inclusion of
the expertise of the Department of Health and Human Services (HHS) in the tobacco trade policy
process. Then-U.S. Trade Representative Mickey Kantor expanded the interagency trade policy
coordination committee structure (specifically, the TPRG and TPSC) to include HHS so as to
ensure the involvement of the health experts in the determination and implementation of trade
policy, including with respect to tobacco products. I will continue this practice.

Assuming you answer affirmatively to the above question, how can we make sure that this
policy is followed by all U.S. Government employees? For example, without clear rules,
embassy staff around the world could be asked to take inappropriate actions on behalf of
tobacco companies. In many cases, they might do what they are asked, without any input
from health experts. Will you work with other departments involved to issue
government-wide rules to end that behavior?

The question of policy coordination within the U.S. government is an important one. We must
always be careful to ensure that agencies’ activities are supportive of each other's policies. Just
as | am working with HHS in the development of our trade policies, I am always happy to work
with the State Department to ensure that embassy staff are familiar with those policies.
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Opposition by USTR and other US Government agencies to tobacco control laws in other
countries has been another major concern in the past. Will you agree not to oppose laws in
other countries that are reasonably expected to reduce tobacco use?

I will continue USTR's efforts to ensure that the policies we pursue abroad are consistent with
our own health policies and do not interfere with other countries legitimate efforts to address
health issues. This office cannot be indifferent to the health problems posed by cigarette
smoking, and we are not. Our trade negotiators will not seek to prevent foreign governments
from taking steps to protect their citizens by adopting legitimate health measures to restrict the
consumption of tobacco. To this end, we will not interfere with or object to foreign countries’
adoption or enforcement of measures necessary to protect public health, including advertising
and promotion restrictions, however, these restrictions should be applied in a non-discriminatory
fashion.

China WTO Accession -- Timing

What do you anticipate will be the time frame for successful completion of bilateral
negotiations with China?

As I mentioned in my testimony, the question of timing of China’s accession depends largely on
China. We have indicated to the Chinese that we would view very positively their WTO
accession, from the point of view of U S long-term interests, China’s interests, and of course, the
interests of the world community This is particularly true to the extent the WTO can be used as a
foundation stone for the building of a rule of law in China. However, all members make
substantial market-access and rules-based commitments, and China can be no exception [ havea
team now in China, meeting with the Chinese on this very issue  We will work with you as we
proceed on this matter.

European Union Beef Hormone Ban

The Eurepean Union has banned imports of meat from animals treated with certain
growth promoting hormones, resulting in an annual loss of an estibmated $100 million in
U.S. beef exports to the EU since 1989.
* Where does the United States stand in its attempts to solve this dispute through the
\ WTO’s dispute settlement mechanism?
* What actions will you take if the dispute is not resolved in favor of U.S. beef
exporters?

A WTO dispute settlement panel is currently reviewing the challenge by the United States to the
EU ban and is expected to issue its final report in May. The same panel is also reviewing a
challenge by Canada to the EU ban. USTR has made available to the public the submissions of
the United States and the European Union to the panel.

In light of the fact that the panel process is still ongoing, it would be inappropriate to engage in
speculation that the panel report will not find in favor of the United States
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European Union Third Country Meat Directive

1. The European Union has agreed to allow imports of meat from certified U.S. plants
under its Third Country Meat Directive. Unfortunately for our meat industry, very few of
our meat processing plants have been certified by the EU. One of the provisions of a bill,
The Cattle Industry Improvement Act of 1997, that I have cosponsored along with Sen.
Daschle and others will direct USTR to determine whether the European Union has
violated its obligations under international law to certify U.S. meat export facilities.

. Would you support the attempt to clarify whether the EU is living up to its
agreements with the U.S.?

. Has USTR undertaken any actions in this regard to date?

S. 16, which you cosponsored with Senator Daschle would require USTR to make a
determination under 306 (b)(1) of the Trade Act of 1974 as to whether the European Union is in
compliance with its obligations under the Exchange of Letters or under the Agreement on the
Application of Sanitary and Phytosanitary Measures. [f USTR determines that the EU is not in
compliance with either or both of these agreements he/she shall notity The Secretary of
Agriculture. The Secretary shall direct the Food Safety and Inspection Service to review
certifications of European Union facilities.

We understand the motivation for this bill, and we are willing to work with you to achieve what
we believe are our mutual objectives. As you probably know, my staff and their USDA
colleagues have been engaged in an effort to reach a “veterinary equivalence agreement” with the
European Union for the past two years. While we are close to concluding an agreement, several
.difficult issues remain unresolved. Among these are a relatively limited number of specific cases
where our meat inspection requirement are simply different from the European Union's -- but we
believe that our requirements deliver an equivalent level of protection. Our objective is to
resolve these differences as part of concluding this agreement.

While we had hoped to conclude a veterinary equivalence agreement by January 1, 1997, we
were not able to achieve that objective. Negotiators for both sides have now agreed to work
towards completing this project by April 1. 1997.

In this connection, you may be aware that -- with my strong support -- USDA’s Food Safety and
Inspection Service (FSIS) recently notified the EU and individual EU Member States which are
eligible to ship meats and meat products to the United States that, eftective April 1, 1997, FSIS
will no longer consider these meat inspection systems equivalent to the U.S. system -- unless the
U.S. and the EU have entered into a veterinary equivalence agreement by that date.

China and the WTO -- Legal System

Given the poorly developed legal system in China, what guarantees will the U.S. seek that
disciplines agreed to by the government of China under the WWTO and other international
agreements will be enforced?

Over the past four years, we have engaged China to solve real problems, open markets, and create
a solid foundation for our trade relationships that creates weaith for US companies and jobs for
U.S. workers During this time China’s trade regime has become more open and somewhat more
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transparent and rules-based. We continue to engage China on the full range of trade issues, with
WTO accession playing a very major part. Accession to the WTO means a commitment by China
to adhere to a fundamental package of rules governing trade around the globe As [ mentioned
previously, a crucial part of WTO accession is a clear and effective package of safeguards and
trade remedies which ensures that we maintain effective redress.

China State Trading

How will you seek to discipline China’s use of state trading enterprises in the area of trade,
particularly in agricultural commodities?

As you are well aware, we are presently negotiating with the Chinese to determine whether they
can bring their system in line with the principles of the WTO We have pressed the Chinese to
liberalize their agricultural trading regime, especially in the area of state trading. We have told the
Chinese that a WTO-consistent trade regime involving state trading enterprises must operate
according to clear and transparent commercial considerations Ensuring market access for our
agricultural exports is one of my top priorities

China and Pork

Will you work to ensure that China brings its import restrictions on pork and other
products into line with the terms of the Sanitary and Phytosanitary Agreement under the

WTO?

China’s de facto ban on pork products is a good example of the dirficulty U S exports tace when
trying to enter the China market [ am persorally very concernad about the pork ban  Market
access for meat products is a critical part of our WTO accession discussions  We are working
hard to ensure China open its market to U'S pork exports  Toward thus end. we have been in
close contact with industry representatives 0 develep a sirategy 10 tackle this problem  [invite
vou and your staffs to work with us to ensure market access for pork and other U S agricultur¥t
commodities [ am determined to find an acceptable resolutcn to s problem

We have continuing conceras about the lack of sound science 10 sucgort China's actions  Failure
to apply sound science on matters of bilateral concern raises goubt regarding Chuna’s ability to
comply with WTO Sanitary and Phytosantary Measures and places furtier sirain on our bilaterai
trade relationstup  As such, we have besn working very hard with in2 Chinese 1o resolve thus
problem through the framework established in the 1952 Market Access MOU  We will continue
to press the Chinese on outstanding 1ssues in the next round of technicai negonauons scheduled
for March. Markar access for agricuitural procucts is ane of my top prioniies  An 2ssental
component of secunng market access i1s ensuring that our trade parners adopt sound and
internationally accepted santarv and phytosanuary standards

China and Market Access

What guarantees on access to the Chinese market will you seek from China in its protocol
of accession to the WTO?

The Administration will continue to support China’s accession to the WTO on 2 commercially
viable basis -- that means genuine market access for our goods, services and agriculture in the
fastest growing economy in the world. We are engaging the Chinese on a variety of issues -- such
as trading rights, nationa treatment, tariffs and non-taritf measures  We are in daily contact with
our colleagues in other governmental agencies as well as private business representatives to
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coordinate our position. My negotiators are currently in China to receive new offers from the
Chinese and to determine whether China is genuinely prepared to meet our requests and the
conditions of the WTO [ look forward to working tlosely with you and other members of
Congress as these negotiations move forward.

Dispute Resolution Under NAFTA

Under the bilateral agreement between the United States and Canada under NAFTA, both
countries agreed not to increase any tariffs on products traded between them. Yet Canada
has raised its tariffs on imports of dairy, poultry, and egg products under the multilateral

Uruguay Round. Most disturbing is that a NAFTA dispute panel ruled in favor of Canada
on this issue.

* Are there any actions you can take to ensure that Canada honors the terms of its
agreement with the United States under NAFTA?

The United States followed the method prescribed in the NAFTA for settling disputes and
ensuring that our NAFTA partners honor the terms of the agreement, i.e. by going through the
NAFTA Chapter 20 dispute settlement process. We were, of course, extremely disappointed that
the panel did not rule in favor of the United States' position. There is no appeal process under
NAFTA.

* What recourse will the United States have if Canada continues to apply the higher
tariffs?

[ wish to reiterate what we said in December when we received the final panel report: the
Administration remains committed to improving U.S. access to the Canadian market by doing
everything possible, consistent with our trade laws and obligations, to pursue tariff-free access
for all U.S. dairy, poultry, egg. and barley products, and margarine. Iam not prepared to outline
specitic approaches at this time. However, we are commined to continuing to work closely and
cooperatively with our dairy and poultry industries now and in the future as we explore all
available options in pursuit of our goal of eliminating these Canadian tariffs.

* {n light of the fact that the Executive Branch is seeking authority to enter into
negotiations to expand NAFTA and to aflow additional countries to accede to this
agreement, how would you ensure that such a situation does not happen again?

In the NAFTA negotiations with Mexico. the U.S. sought and obtained the complete elimination
of all tariff and non-tariff barriers for all agricultural products. (The U.S.-Canada Free Trade
Agreement did not require the elimination of all agricultural non-tariff barriers between Canada
and the United States. There were no market access negotiations between the U.S. and Canada
as part of the NAFTA. Existing market access provisions of the U.S.-Canada FTA were simply
incorporated into the NAFTA.) All agricultural non-tariff barriers between the United States and
Mexico were eliminated when the agreement was implemented on January 1. 1994. Once the
NAFTA transition period is completed (January 1. 2008 tor a handtul of the most sensitive
products) there will be no tariff barriers between the LS. and Mexico. We believe the NAFTA
agricultural agreement between the U.S. and Mexico is the most appropriate model for
expandingthe NAFTA to Chile.
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[nformation Technology Agreement

I understand that you recently negotiated to eliminate the U.S. tariff on capacitors in the
Information Technology Agreement. Some in the business of manufacturing these
capacitors, including a Nebraska company, were very surprised to learn that this was
included in the [TA, since they understood that capacitors would NOT be included. Would
you discuss the impact of eliminating the U.S. tariff on our domestic industry, including
any potential effect on our nationai security?

The Administration and [, personally, take very seriously our responsibility to consult closely
with domestic industry on ail ongoing trade negotiations. Early on in the [TA process. we
advised the capacitors industry, through its trade association, of a European proposal to include
capacitors in the [TA. As a result of this consultative process, [ was aware that some domestic
producers were opposed to the European proposal.

During the final round of negotiations leading to the conclusion of the ITA. [ took this issue up
personally with my European counterpart, Sir Leon Brittan. Throughout the negotiations, the
Europeans and other trading partners argued forcefully that capacitors are an integral part of the
“information supethighway,” on which the concept for [TA was based.

The Administration’s fundamental objective in launching the [TA was to remove tariff barriers
on a comprehensive package of products that will constitute the basic infrastructure of the
information society of the 21st century. In view of the positions of our rading partners on this
issue, the exclusion of capacitors. wilich ar2 used 1n all information technology products, would
have put at risk the entire {TA, a resuit that would not have besn in the interest of the U.S.
economy or the vast majority of our information technology product expeiers.

Under the [TA, countries accounting for over 90% of world trade in information technology
products will eliminate taniff barriers on capacitors and all the other products covered. This
package is like a massive global tax cut. which will affect over half a trillion dollars in current
international trade. The [TA will help to create high-paying American jobs, improve
productivity in a wide range of related industrial and service sectors, sustain U.S.
competitiveness, and help ensute our future prosperity and :nternational economic leadership

The U.S. capacitor industry is dynamic, globally-integrated, export-ortented and well-placed to
take full advantage of the economic stimuius of the [TA. Each year. our capacitor manufacturers
export more than half of their total production. [n the last five years. exports have increased by
an average of more than 30% annually. [n the first eight moaths of 1396. our exports 1o Mexico
and Japan were up by 35% and 25%, respectively, over the same period in 1995, [n the same
period, exports to Korea and Singapore. whose gosemments have alrzady comnutted to
eliminate tariff barriers on capacitors under the I TA. aiso grew by 25% The ehmination of
tariffs on capacitors 15 likely to signiticantly expand U.S. manutacturers’ export OpporuAiLes in
these and other key emerging markets and 1o generate greater Jemand at home

In extensive consultations with technical experts, trade associations, and individual companies,
the Administration has not been informed of any potentially adverse affect on national security
resulting from the inclusion of capacitors in the [TA. Industry sources advise thac the
technology and materials required to manufacture capacitors is readily available and. if
necessary, casily duplicated.
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Written Response to Questions from Senator Lott
Telecommunications

Could you please explain in greater detail the administration’s position that no
implementing legislation, or legislation of any kind, will be required for the
telecommunications agreement currently under negotiation in Geneva.

The U.S. offer will reflect our statutory obligations While at this time we do not believe its
implementation will require any legislative changes, we are continuing to consult with Congress
on this issue.

The offer allows market access to the local, long distance and international services markets
through any means of network technology, either on a facilities-basis or through resale of existing
network capacity The U.S. offer limits direct foreign investment in companies holding common
carrier radio licenses, as is required by Section 310(a) and (b)(1), (2) and (3) of the
Communications Act of 1934 (the "Act”) The offer specifically states that foreign governments,
aliens, foreign corporations and U S corporations more than 20% owned by foreign
governments, aliens or foreign corporations may not directly hold a radio license

Based on Section 310(b)(4) of the Act, the offer places no new restrictions on indirect foreign
ownership of a U S. corporation holding a radio license  Section 310(b)(4) allows such indirect
foreign ownership unless the Federal Communications Commission finds that the public interest
will be served by the refusal to grant such a license The U S offer is to allow indirect foreign
ownership, up to 100%, under this provision.

The U S. offer permits a foreign government indirectly to own a radio license, unless the FCC
finds that such ownership is not in the public interest. Under the public interest test, the FCC
looks at many factors, such as financial and technical ability of the applicant, international
agreements, national security concerns, foreign policy concerns, law enforcement conceras and
the effect of entry cn competition in the U'S market [n the 2vent of a successful conclusion to
these negotiations, the U S. offer will allow the FCC to contiaue to apply these public interest
criteria, as long as they do not distinguish among applicants on the basis of nationality or
reciprocity, consistent with the obligations of the General Agreement on Trade in Services

The U.S. offer maintains COMSAT's monopoly on access to INTELSAT and Inmarsat, as
required by the Communications Satellite Act (47 U.SC 721).

The offer does not contain any restrictions on licenses to land submarine cables based on the
statutory authority of the President (delegated to the Federal Communications Commission in
consultation with the Secretary of State) to issue landing licenses The statute permits
withholding such licenses to assist in obtaining landing rights in other countries, maintaining the,
rights or interests of the United States and its citizens and protecting U S security (47U S C
35). The United States will obtain landing rights in other WTO member countries if the
negotiations conclude successfully and will retain its ability to protect its national security

Market Access Problems With Japan

What is your plan for dealing with Japan and ensuring that U.S. companies achieve full
access to the Japanese market?

In the past four years, the Administration has worked aggressively to open the market in Japan for
U.S. manufactured goods, agricultural products and services. We have used every tool and
opportunity available, including multilateral negotiations, our efforts within APEC, bilateral
negotiations, enforcement of our trade laws, as well as constant pressure on fapan to make
structural changes which would deregulate their economy and open up real opportunities for
competitive foreign companies.
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We have seen some gratifying progress Our exports to Japan increased 43% in the past four
years. We have reached 24 agreements with Japan, including agreements in autos and auto parts,
cellular phones, rice, apples, government procurement, medical equipment, glass, semiconductors,
insurance and wood products. Many of our products, manufactured and agricultural, are finally
reaching Japanese consumers. [n December 1996, we reached a landmark agreement to
deregulate and open the Japanese insurance market, which far surpassed the expectations of
anyone in U.S. industry. Earlier this month, Japan agreed to accept U S grademarked lumber, for
the first time. I[ndustry estimates that the number of U S mills eligible to ship lumber to Japan
will increase from 80 to over 1000 because of this change. These were two important cases in
which our drive for market opening converged with the interest of Japan in deregulation- first in
financial markets, and then reducing the cost of housing

[t is worth noting that we have also used the WTO dispute settlement system effective to deal
with some of Japan's practices. For example, we joined with the EU and Canada in a challenge to
Japan’s liquor taxes, and won an important WTQO decision striking down the discriminatory tax
regime. We also persuaded Japan to change its laws protecting sound recordings by beginning a
WTO challenge to that law. In the film case, we will be filing our submission in Geneva on
February 20. We anticipate that it will be the most comprehensive analysis vet of how Japanese
barriers were systematically put in place to frustrate market access for foreign products in an
important sector.

We intend to continue the hard work of redressing the imbalance of market access between our
countries that our predecessors began, and we will continue to use every tool available to us

China Textiles and Apparel

Q. 1. Transshipment of textiles and apparel manufactured in China is a serious problem.
Is China today fully and unequivocally fulfilling its obligations under textiles agreements
with the United States? If not, what steps does the Administration intend to take?

A. As vou know, the problem of textile transshipments is one that the Administration takes
very seriously. In the bilateral agreement we negotiated with China in 1994, the United States
insisted on language that would permit us to charge China’s quota tor three times the amount of
goods they transshipped if they were found to have transshipped goods on repeated occasions.
Last year, based on repeated instances of transshipping by China, we enforced those provisions
and charged China's quota with three times the amount of transshipped goods. [n addition, the
U.S. Customs Service has stepped up its efforts to find evidence of transshipping and sent an
unprecedented number of “jump teams" to other countries to examine their production facilities
and other operations to detect possible transshippers. Whenever we obtain evidence of
transshipping by China, we will not hesitate to charge China’s quota and to enforce fully the
provisions of our bilateral textile agreement.

At this moment, USTR has a team in China, led by our chief textile negotiator, Ambassador
Hayes, negotiating with China to renew and improve our bilateral textile agreement with them.
Among the issues that the United States has insisted on in order to reach an agreement with
China is further steps to address the transshipment problem.
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Written Response to Questions from Senator Mack
Modifications to Section 202 and 204 of the Trade Act of 1974

I remain concerned that your office continues to support changes to Section 202 and 204 of
the Trade Act of 1974 as it relates to seasonal fruits and vegetables. As you know, the [TC
is constrained from considering seasonality when determining serious injury or harmto a
domestic industry. This flaw in the law has a unique impact on my state because it is
Florida’s fruit and vegetable industries -- due to their winter harvesting seasons -- that tend
to suffer the most harm from foreign import surges.

Last Congress, Senator Graham and [ worked with members of the House to correct this
flaw in our trade statutes. The office of USTR under your predecessor was supportive of
our bill. Are you willing to lend your support to a similar effort this year?

As you know the Clinton Administration has attempted to respond to the legitimate concems of
the Florida fruit and vegetable industry through numerous courses of action, including the
successful conclusion of a suspension agreement between the Department of Commerce (DOC)
and the Mexican tomato industry - a historic accomplishment under extremely difficult
circumstances. DOC continues to enforce the agreement and monitor the trade closely. We will
remain diligent in our efforts to advance the interests of the Florida fruit and vegetable industry.
We are prepared, as always, to continue our discussions on how best to address the needs of
Florida industry, and we remain supportive of the bilt to which you refer.

Weritten Response to Questions from Senator Moseley-Braun
Philippine Market Access Commitments for Pork

As you know, the Philippines continues to violate its Uruguay Round obligations on pork.
Last June, Ambassador Lang of USTR told the House Agriculture Committee that the U.S.
would request WTO consultations if the Philippines did not promptly implement its WTO
obligations. What is USTR doing to resolve this problem?

I share your concern regarding the manner in which the Philippines is administering its Uruguay
Round tariff-rate quota (TRQ) commitments for pork imports. We have repeatedly reiterated
U.S. concerns at senior levels with the Government of the Philippines. As a result of U.S etforts,
in July 1996, the Philippine government promulgated regulations necessary to issue import
licenses for 18 months' imports (last half of 1995 and all of calendar 1996) The licenses were
issued in October 1996. However, the way in which the Philippine government allocated the
licenses raised some new issues. The majority of import licenses were allocated to Philippine
producers and actual imports under the TRQ were far below the TRQ level.

During the WTO Ministerial Conference in Singapore, in December 1996, senior USTR and
USDA officials reiterated the U.S. position that the Philippines must implement fuily and
effectively its TRQ for pork. At that time, the Philippines’ Secretary of Agriculture promised a
written explanation of how his government wouid comply with its TRQ obligations. Early this
week, we received his explanation. My initial assessment is that the proposal does not
satisfactorily address U.S. concerns. We are consulting with relevant private sector
representatives to ensure that we take the most effective actions to achieve access, including a
possible WTO case.
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Caribbean/U.S. Trade Relationship

The Administration is on record as supporting the expansion of the US/Caribbean trade
relationship. Does the Administration still support this idea? What initiatives has the
Administration taken to advance this objective?

The United States and the Caribbean share important goals: security, orderly movement of people
and control of migration, protection of the environment, the expansion of trade and investment, and
improved living standards. These interests are best served by long term and broad based economic
growth and political stabitity in the Caribbean.

Our trade policy, in particular our commitment to negotiate the Free Trade Area of the Americas,
is aimed at providing the means to strengthen trade relations and investment links, consolidate and
expand economic reforms within Caribbean countries, and attract foreign investment. The FTAA
will build on the increased openness of most Caribbean economies over the past decade, and
encourage improved macroeconomic stability.

The unique circumstances of the smaller economies in the hemisphere led the leaders at the Trade
Ministers at their first FTAA meeting in Denver in June 1995 to create a working group to explore
means to facilitate their integration into the FTAA. To he!p these countries meet the challenge to
make the structural reforms needed to take advantage of the benefits to be derived from a
hemisphere-wide free trade agreement, the FTAA working groups are holding seminars to educate
countries on their WTO obligations and to look at their specific needs for technical assistance.

The Administration remains committed to enhancing trade benefits for the CBI region, including
through CBI parity. Meanwhile, the Caribbean continues to enjoy duty-free access for most
products. Since the effective date of the Caribbean Basin Economic Recovery Act exports from the
region to the United States have increased dramatically. In 1995 these exports reached $12.6 billion,
representing an increase of almost 100 percent since the start of the program.

Written Response to Questions from Senator Murkowski
Taiwan WTO Accession

Is the United States prepared to push for Taiwan’s entry into the WTO as soon as she is
ready, and irrespective of the status of the PRC’s application? If so, what will the United
States do to enhance Taiwan’s prospects for membership? If the US is not prepared to full
support Taiwan’s entry, please explain why.

The United States supports Taiwan's accession to the WTO -- but, like with other countries
seeking accession, only on commercially meaningful terms. We have been holding negotiations
with Taiwan for the past five (5) years to reach agreement on a package that results in genuine
market access for U S. goods, agricultural products, and services.

While we have made real progress toward reaching such an agreement with Taiwan, a r}umber of
important issues remain unresolved, including but not limited to trade barriers onkey U'S
agriculture products, such as pork, chicken, and beef, and laclg of access to government
procurement on major contracts. We will continue to work with Taiwan to resolve these and

other remaining differences.
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Japan Insurance

USTR recently completed an agreement with Japan on supplemental measures to achieve
the objectives of the 1994 US-Japan Insurance Agreement. What are your expectations for
how American companies will benefit from this agreement? If your expectations are not
met, what course of action do you intend to pursue?

The recently concluded agreement on insurance will open up significant new opportunities in
Japan for U.S. insurance providers and brokers. Japan agreed to significant measures to
deregulate its “primary” insurance sectors which include, among other measures, allowing direct
marketing of automobile insurance with differentiated rates and fundamental reform of the rating
organization cartels.

All of this will take place while ensuring very limited initial entry into the “third sector” by
Japanese insurance firms. Further deregulation of this critically important sector to U.S.
companies is to be postponed two-and-one-half years following fulfillment of primary sector
deregulatory commitments so as to allow foreign firms to gain a competitive foothold in the
primary sectors. We intend to vigorously monitor implementation of this agreement through
twice yearly consultations and will take whatever actions necessary to ensure compliance.

Japan's objection to Alaska North Slope oil law

What is the status of Japan’s decision to challenge in the World Trade Organization the
U.S.-flag vessel requirements for the export of Alaska Morth Slope oil?

Japan has asserted that the law lifting the ban on export of Alaska North Slope crude oil is
inconsistent with the terms of the June 1996 WTO decision suspending the WTO maritime
transport services negotiations. We have informed the Japanese officials that we see no
inconsistency between the law and this “standstill” commitment; the law did not improve the U $
bargaining position in the negotiations and did not create any new restrictions on international
shipping services. Further, the commitment is a political undertaking.

To date, there is no information that the Japanese government intends to pursue a formal
challenge in the WTO.

NATURAL GAS IN EUROPE

Q. I understand that Marathon Qil Company has been discussing with your staff the very
significant trade and investment barriers that company has encountered in attempting to
invest in the natural gas sector in Europe. As foreign companies invest in the increasingly
deregulated US energy sector, it is important that U.S. energy companies be treated fairly
abroad.

How do you intend to pursue this problem?

A. My staff has met with Marathon officials and their representatives on a number of occasions
to discuss the problems Marathon is encountering in its North Sea natural gas operations and the
involvement of the Norwegian and German Governments in this matter. We are continuing to
examine with Marathon the altematives available to address this problem.

USTR has not been the only Executive Branch dgency actively reviewing the situation with
Marathon. The Departments of State (both here as well as in Norway and Germany) and
Commerce have each discussed the situation with Marathon and raised the issue with German
and Norwegian officials. We will continue to coordinate with them.

More generally, there is already widespread recognition. not just in the U.S.. but also in many of
the major developed and developing countries, that a fundamental review is necessary of the way
in which energy is regulated and delivered to customers.’
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Europe has concluded that fundamental reform is required. In June of 1996. the EU adopted a
new directive to restructure and liberalize the electricity market. A similar directive to deal with
the natura! gas industry is pending in the EU. Separately, legislation is pending in the German
Bundestag to reform the natural gas market in Germany. The USG will be monitoring closely the
restructuring initiatives at both the EU and German levels.

The U.S. has provided significant opportunities to foreign firms to participate in our restructured
natural gas market. We believe that U.S. firms should benefit from access to newly created
opportunities abroad as well,

Leghold Traps

Q: On January 17, 1997, I gave you a letter signed by me and 8 of my Finance
Committee colleagues asking you to reject the EU’s new demand for a U.S.
commitment to ban the use of all steel-jawed leghold traps, irrespective of whether
such traps meet the agreed humane standards.

The letter also states our belief that it is time to use all our diplomatic assets,
including the State Department and our embassies in the EU, to advance our
interests. Although we believe USTR has been very supportive of the States’
position, I am concerned that no diplomatic effort has been made outside the
negotiation itself.

What will you do to communicate the U.S. position directly to European member
nations?

A: As you know, USTR has been working closely with the States and other interested parties
to resolve this problem. We have also worked closely with other Administration
agencies, including the Department of State. We will continue this cooperative effort as
we seek an acceptable solution.

With respect to your letter, we have made clear to the EU Commission that their demand
for both a commitment to the humane trapping standards and a ban on a particular type of
trap, regardless of whether such traps meet the agreed humane trapping standards,
exceeds the requirements of Regulation 3254/91. We have stressed the importance of
focusing on agreement on the humane trapping standard as a basis for resolving this
matter.

As the negotiations have proceeded, we have focused our communications on the
decision points. Once the Council gave the Commission a negotiating mandate earlier in
1996, the decisions were being made in the Commission and that is where we have
focused our efforts. | have spoken and written to EU Commissioner Leon Brittan on this
issue several times to be certain that he was personally aware of the U.S. position. When
the issue was scheduled for review by the College of Commissioners last December, U.S.
Ambassador to the EU, Vernon Weaver, wrote to all twenty Commissioners urging a
favorable review of the proposed U.S.-EU solution.

In addition, we have maintained close contact with the Presidency during the negotiations
--the Irish during the last half of 1996 and the Dutch in the first half of 1997. We have
kept them fully apprised of the U.S. position and progress/problems in the negotiations.
Moreover, Member State officials have been observers in negotiating sessions and we
have talked with these officials on the margins of the negotiations. Deputy USTR Jeffrey
Lang presented the U.S. position at length in meetings with Commission, Council, and
Dutch officials this week.
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As soon as we have reached agreement with the Commission on a solution, the decision
point will shift to the Member States. Accordingly, we are preparing additional
approaches to the Member States through our embassies in EU capitals. Ambassador
Lang will be urging acceptance of the solution in visits to Member State capitals in
February. We will use all necessary channels to achieve acceptable resolution of this
issue.

China and Salmon

What is the status of WTO accession negotiations between the U.S. and the PRC on the
issue of tariffs on seafood? [ am particularly interested in the tariff on salmon exports from
the U.S., which I understand are currently subject to tariffs of 30 percent or higher.

WTO accession for China means opening the market and ending restrictions to access for our
goods, services and agricultural products in the fastest growing economy in the world. We
support WTO accession only on a commercially meaningful basis. We have requested that China
make significant commitments to liberalize its trading regime, including making substantial tariff
cuts. Clearly a tariff of 30 percent or higher on salmon is of great concern However, the
Chinese have informed us that they will bring new offers to the table when my negotiators meet in
Beijing, January 30 - February 1. A Geneva Working Party meeting on China’s accession is set
for the end of February After that we should be in a much better position to judge whether the
Chinese are genuinely prepared to enter a serious negotiation 1 do not know if salmon will be
addressed in China’s revised offers, but we will press them on this and will keep you apprised.

Written Response to Questions from Senator Rockefeller
China WTO Accession -- WTO Subsidies Disciplines

Further, there are published reports that China may add as much as 40 million tons of steel
production capacity over the next few years -- that will all be owned by the Chinese
Government. Can you assure the Committee that in the negotiations over Chinese
accession to the WTO, no waivers from the WTO subsidies disciplines will be given to
China? I know that the U.S. does not apply CVD law to non-market economies, but
shouldn’t non-market economies that join the WTO still be subject to WTO subsidies code
disciplines?

We have said that we welcome China’s accession 1o the WTO, but only on commercially
meaningful terms, and one aspect of that involves the assumption by China of WTO obligations in
the subsidies area.

As far as China is concerned, we want to ensure that the subsidy obligations which China assumes
tn its accession are suitable not only to China as it is today, but also reflect that country’s growing
economic and commercial status for the foreseeable future Therefore. in our bilateral and
multilateral discussions with the Chinese, we have devoted considerable attention to ¢nsuring that
they understand WTO rules, including how such rules may apply to Chinese industrial and
development policies We have made clear that, while we are prepared to discuss the possibility
of negotiating reasonable transition periods for China to assume full WTO obligations in certain
circumstances, it is important that the Chinese eliminate prohibited subsidy practices and avoiding
causing harm to other WTO Members through the use of any subsidy



116

Korean Steel

In July 1995, the United States and Korea entered into a steel consultative agreement.
Under that agreement, the Government of Korea agreed to stop influencing pricing of steel
products in Korea and to do away with export restraints, both of which distorted the
marketplace. However, in October last year the Korean government announced an eight
percent price decrease on hot rolled steel. This appears to violate the agreement. What
action is the U.S. Government taking to ensure compliance with the 1995 agreement?

On a related issue, over the last several years, Hanbo Steel has made more than $6 billion

in investments in new plants and equipment, and several billion dollars of its debt was
guaranteed by the Korean government. This week, the company declared bankruptcy. If
past history is any guide, we can probably expect that the Government of Korea will
arrange a buyer for this subsidized steel facility -- which already has four miilion tons of
steel capacity and has under construction three million more tons of capacity, Do the WTO
subsidies disciplines deal with this kind of subsidization of new capacity? If so, will the
U.S. government raise this at the WTO?

The last round of bilateral consultations under the U S -Korea Steel Consultative Agreement tock
place in November 1996 The U S delegation asked for a clarification of the government
announcement concerning POSCO’s pricing of hot rolled sheet  We also reiterated our concerns
that the Korean government may be continuing to influence company decisions concerning steel
production and pricing levels The Korean delegation sought to demonstrate that POSCO'’s
decision to lower prices had been announced earlier and independently of the government
announcement, and that the government simply reflected this decision in its announcement
concerning measures to stimulate the economy Furthermore, the price decrzase atfected only
product from PQSCO’s recently completed muni-miil, accounting for a less than one percent of
POSCO's production The U S delegation is submitting further questiors in writing, and these
issues will be further examined under the consultative mechanism Close coordination with U S
interests will continue

As for the situation of Hanbo Steel, it is difficult to provide specific guidance on the applicability
of WTO subsidy disciplines without knowing more facts. including the potential future actions of
the Korean government. A number of WTO subsidy disciplines might be relevant, depending on
the facts. For example, under certain circumstances, government subsidies provided to directly
forgive debt or to cover operating losses can create a rebuttable presumption of trade harm, and
government loan guarantees can constitute subsidies if a “benefit” is conferred [ would be happy
to ask my stal¥f to take a close look at whatever information you may have (n order to provide a
more precise appraisal of the possible options available under WTO subsidy rules

. Telecommunications

I understand that you have made significant progress in the WTO telecom talks. Can you
give us some idea of the benefits that we can expect if you conclude a deal successfully by
February 15?

A WTO agreement that gives us equal value, in terms of market access overseas, would be good
for the United States:
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- Our information goods industries would gain new markets and customers abroad;

-- Our information service industries -- from telemarketing to software to Internet
commerce -- would be able to develop new demand over newer, faster and less
expensive global networks.

- Our information goods and services companies have the best workers and skills in
the world -- they are ready to compete in overseas markets and at home, on a level
playing field.

- The negotiators have put that level playing field in place -- by developing
multilateral rules on competition in telecom for the first time, based on the rules
the FCC uses to foster competition in the United States. Thirty-one countries so
far have signed up to implement these rules.

You had to reject the offers that were on the table last April. Do you expect better offers
before the deadline this time?

We will certainly not conclude a deal in February based on offers that were inadequate in April.
That said, over 27 countries are working on making offers for the first time or improving their
current offers. We are building on the momentum generated by improved US and EU offers and
the spirit of the Singapore Ministerial to get the critical mass we need to conclude successfully.
Recently, we saw new or improved offers from five countries, we expect more in the next two
weeks.

WTO Trade and Competition Policy Working Party

As you know well, during the recent Singapore Ministerial meeting of the WTO (World
Trade Organization), a number of other countries sought to expand a proposal to study the
relationship between trade and competition policies to permit the renegotiation of the
WTO Antidumping Agreement.

I'm pleased with the cooperation you got in this area from Sir Leon Brittan of the EU to

- ensure that the final language for this working group did not in any way mention a
reopening of the Antidumping Agreement. I'm concerned because many of those countries
that want to renegotiate the WTO’s Antidumping Agreement are the same ones that tried
to undermine the international rules against dumping during the Uruguay Round, and [
think we can expect them to use every opportunity to try to undermine our antidumping
laws in the future. Will you please assure this Committee that you will continue to follow
this matter closely to ensure that the Working Party on Trade and Competition Policy is
not misused in an effort to weaken the international rules against dumping?

At the recent WTO Ministerial in Singapore, we agreed to go along with the creation of a
working group to study the issue of trade and competition. We agreed to this, in part, because
the WTO Agreement on Trade-Related Investment Measures already mandates that this issue be
reviewed before the end of 1999, but there are also sound policy reasons for undertaking this
work. The U.S. has an important economic and trade interest in promoting the adoption and
strong enforcement of domestic competition policies by its trading partners. [ also believe that
competition-related issues can be a factor in assuring genuine market access under trade
agreements. The study group established at the WTO Ministerial could help on both of these
points.
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At the same time, as [ have said previously, this is an extremely complex arez and it must be
approached with care. We need to understand, and help others to understand, a lot more about
this issue before any conclusions can be drawn about the wisdom of pursuing further work,
particularly in the WTO context. We have no interest in negotiating binding multilateral rules
governing competition laws and poicies, and this is not an appropriate forum in which to discuss
the legitimacy or application of WTQ-sanctioned trade remedies, such as antidumping,

Of course, we cannot prevent others from raising issues which they believe are relevant That
fact, however, underscores why it is important that we affirmatively put forward the issues which
we believe are appropriate for study 1, therefore, intend to carefully consider your suggestion to
request an ITC study of the anti-competitive policies and practices of cenain other countries At
the interagency level, we are already considering and developing ideas to propose for this group’s
work program, and are consulting informaily with the private sector. [ can assure you that we
will make every effort to see that the group focuses on appropriate topics. and we will block any
attempt to use this as a vehicle to renegotiate or weaken the WTO's rules against dumping The
EU shares our view

Outstanding Trade Issues With Japan
What can you tell me about outstanding trade issues with Japan?

While we have concluded agreements over the past year on several key issues, including
insurance, semiconductors, sound recordings, and civilian aviation, there are a number of’
outstanding trade issues, which we are dealing with bilaterally or multilaterally, as appropriate
These include.

Autos. USTR was pleased with the initial results achieved under this agreement, as documented
in the comprehensive report on the agreement issued in October 1996  Sales of U S autos in
Japan are up significantly. The Japanese Government met its obligations under the agreement for
an initial round of deregulation in the parts aftermarket, with new opportunities being created for
U.S. auto parts companies. Moreover, Japanese production of autos and complex auto parts.
such as engines, in the United States has expanded significantly, as the Japanese auto
manufacturers committed in their voluntary plans which accompanied the 1995 agreement
Nonetheless, we believe there is room for further progress We are not yet satisfied with the
number of Japanese dealerships that have agreed to carry U S automobiles We are also
concerned that the pace of deregulation has fallen off We have a USTR-Commerce team in
Japan at the present time pressing for turther progress

Civilian Aviation. A new all-cargo agreement was reached with Japan in April 1996 This
agreement liberalized existing cargo routes and, for the first time in almost 20 years, permitted
new entrants into the U.S.-Japan cargo market. Talks aimed at securing new passenger
opportunities have been less successful, however, and the additional discussions will continue in
the coming months. The U.S. has proposed full deregulation of the bilateral aviation market, and
will work toward that goal

Distilled Spirits. Ruling in favor of the U.S , 2 WTO dispute settlement panel and Appellate
Body, found that Japan’s liquor tax violates WTO rules by favoring domestic products
However, Japan has failed to put forward a proposal to implement the panel report’s
recommendations and rulings within the timeframe envisioned under the Dispute Settlement
Understanding. The U.S. threfore has requested WTO arbitration of the “reasonable period™ to
be allotted Japan to fully comply with the panel recommendations and rulings The arbirtrator’s
decision will be issued by February 14
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Film. The U.S. referred this dispute over the Japanese barriers to its film market to a WTO
-dispute settlement panel and the case is currently pending This case highlights the Japanese
Government's systematic efforts to implement structural and other intormal barriers to close its
market to foreign goods

Paper. The 1992 U.S -Japan Paper Agreement, which aims to increase access 1o competitiv ¢ for
foreign producers to Japan's paper products market, has achieved some limited progress. but
many of its goals have yet to be realized. With the agreement set to expire this April, USTR is

working closely with U.S. industry to develop a strategy for how to effectively address this issue.

Supercomputers. USTR is concerned about the reversal over the past couple of years in the
Japan’s record of public procurement of U S. supercomputers. USTR is monitoring this issue
closely and continuing to press the Japanese Government on problems with specific
supercomputer procurements it made in the past year

Telecommunications USTR is concerned by actions of the National Police Agency to excluded
U.S telecommunications equipment manufacturers from participation in the early specifications
development phase of a next generation mob:le telecommunications system. In addition, we are
working closely with U S. industrty to ensure increased access to procurements of NTT beyond
the expiration of the current NTT agreement.

Wood. USTR has been pleased with the progress made on this issue over the last year Earlier
this month, Japan recognized U S lumber grade marks, making it unnecessary for U S mills to go
through a lengthy and expensive certification process in order to be eligible to ship lumber to
Japan. In March, additional announcements from Japan further revising their regulations to make
them more performance based and open to imported building materials are expected

How do you think the Kodak case is going? Have you had any indication that the
Japanese will talk to us about this or are they simply waiting on the WTO case? If we
don’t win the case, do we consider sanctions or do we find new WTO-legal remedies to
accomplish our market opening goals?

We are currently preparing our first submission to the WTO, which is due February 20. We have
a strong and well-documented case that reveals the full extent of the Japanese Government etforts
to block access to its distribution system over the past three decades.

We are confident in the strength of our case and do not expect 10 lose. However, if the panel
ruled against us, it would be an important indication of the WTO’s ability to reach the type of
pervasive and exclusionary barriers that exist in the Japanese market It is premature at this time
to determine what type of remedies we would pursue were the panel to rule against us

China WTO Accession --Commercially Viable Terms

I know you agree that China must only enter the WTO on commercially viable terms. How
do you see the accession talks going over the next year? What kind of support are you
getting from the rest of the Administration? From business?

The Administration wiil continue to support China’s accession to the WTO on a commercially
viable basis -- that means genuine market access for our goods, services and agriculture in the
fastest growing economy in the world. We are engaging the Chinese on a variety of issues -- such
as trading rights, national treatment, tariffs and non-tariff measures. We are in daily contact with
our cotleagues in other governmental agencies as well as private business representatives to
coordinate our position. My negotiators are currently in China to receive new offers from the
Chinese and to determine whether China is genuinely prepared to meet our requests and the
conditions of the WTO. I look forward to working closely with you and other members of
Congress as these negotiations move forward.



120

.

Timing of Taiwan’s WTO Accession

If China's WTO accession negotiations stall for a considerable amount of time, will that
necessitate new thinking on Taiwan’s entry into the trade body?

The United States supports Taiwan's accession to the WTQ -- but, like with other countries
seeking accession, only on commercially meaningful terms We have been holding negotiations
with Taiwan for the past five (5) years to reach agreement on a package that results in genuine
market access for U.S. goods, agricultural products, and services.

While we have made real progress toward reaching such an agreement with Taiwan, a number of
important issues remain unresolved, including but not limited to trade barriers onkey U S.
agriculture products, such as pork, chicken, and beef, and lack of access 1o government
procurement on major contracts. We wiil continue to work with Taiwan to resolve these and
other remaining differences.

Semiconductors

As you know, market access in Japan, the world’s second largest semiconductor market,
has been and remains a pre-eminent issue for the U.S. semiconductor industry. You did a
tremendous job last summer in negotiating a renewal of the U.S.-Japan Semiconductor
Agreement to permit continued progress on this market access issue.

Unfortunately, now that the new agreement is in place, I've heard that the Japanese
government and industry don’t want to continue focussing on foreign access to their
market. I see it as one of the jobs of the Trade Representative to keep a spotlight shining
on this issue -- like other market access issues -- especially so that last year’s agreement is
fully implemented and foreign producers can continue to sell in Japan. Will you continue
to remind the Japanese government of the importance of this issue to the U.S. government,
and will you monitor developments in Japan to ensure full implementation of last year’s
agreement?

[ am confident that the August 2, 1996 semiconductor accords provide us with the tools to ensure
that progress continues both in improving access to Japan's semiconductor market and in
strengthening industry cooperation [mplementation of the new semiconductor agreement
generally seems to be going well In December, the U S and Japanese industries concluded a new
dumping agreement in line with the provisions of the August 2 agreement reaftirming the need to
avoid injurious dumping through effective and expeditious antidumping measures consistent with
the GATT and WTO Antidumping Agreement

We are in constant touch with our industry regarding implementation of the industry-to-industry
agreement, which is the cornerstone of the accords reached on August 2, 1996 If problems arise,
we will work with them and the Government of Japan to ensure that they are addressed_
satisfactorily.

However, the industry cooperative activities have been a bit slow getting started. The August 2
agreement places great emphasis on industry cooperative activities, providing not anly fof}
continuation of all the cooperative activities of the 1991 agreement but for new activities as well
To date, the Japanese industry has been reluctant to agree to a full schedule of cooperative
activities in 1997. We are monitoring the situation closely.

We will also continue to closely watch the foreign market share situation We expect to announce
the third quarter 1996 foreign market share soon and will continue to announce quarterly the
foreign share of Japan's semiconductor market
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Although the new agreement transfers responsibility for this calculation to the industries, the USG
will continue to do the calculation unilaterally until it is clear that the new system will function
etfectively If problems arise with respect to the evolution of market share or other aspects of
market access, we will use the government-to-government consultative mechanism provided by
the August 2 accords, as well as the informal channels available to us. to address them and to
remind the Japanese Government of the importance the United States Government places on this
issue. We are confident that we will be able to use these tools to provide for continued progress
in market access and industry cooperation -- as we did under the 1991 agreement.

The foreign share of Japan's semiconductor market fell in the tirst two quarters of 1996 (FY1

26 5% in Ql 96 and 26 4% in Q2 96), after reaching a record high of 29 624 in the fourth quarter
of 1995. We think that special factors, such as the fact that DRAM prices plummeted in the first
half of 1996, were the main cause of the decline in foreign market share Moreover, because the
United States is not a significant exporter of DRAMSs to Japan, the average U S market share in
the first two quarters of 1996 was actually higher than the average U S market share during
1995 Nevertheless, the situation underscores the importance of maintaining a governmentjto-
government agreement in semiconductors

China WTO Accession -- Antidumping

According to press reports, Chinese trade officials have cited U.S. and European use of
antidumping laws against Chinese exports as a “trade barrier” they wish to see removed in
the negotiations over China’s accession to the WTO. In particular. [understand that the
Chinese are seeking to eliminate the non-market economy provisions of the U.S.
antidumping law with respect to their exports. Without these non-market economy rules,
the Chinese government, which continues to control prices for many industrial goods. could
manipulate prices in China to mask the true level of dumping taking place. Can you assure
this Committee that you will not allow the China WTO accession negotiations to be used to
weaken the U.S. antidumping law in this way?

The U S antidumping law is fully consistent with our WTO obligations, and it 1s an important
elemant in ensuring that trade liberalizauon proceeds on the basis of rules which respect fair trade
and rarket principles This Administration has made clear to China that we must retain the abiity
to apply the special nonmarket economy provisions of U S law to antidumping cases involving
China. I continue to strongly support that position

China WTOQ Accession - State Trading

One of the big problems I see with admitting China to the WTO is that in many ways it is
still far from being a market economy. State trading enterprises continue to play a Key role
in the China economy in terms of controlling imports into China and exports out of China.
This will continue to be a problem until all foreign enterprises have trading rights of their
own. In addition, there are many sectors -- especially those relating to traditional
industrial products -- where the government continues to own or control key Chinese
companies. [t seems to me that, before we let China into the WTO, we either need
wholesale reform of these aspects of the Chinese economy, or need some special mechanism
to deal with problems that develop when these state trading enterprises are used to block
U.S. exports to China. What is your plan for dealing with this issue?
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As you are well aware, we are presently negotiating with the Chinese to determine whether they
can bring their system in line with the principles of the WTO. We have pressed the Chinese to
liberalize it agricultural trading regime, especially in the area of state trading. China has already
committed to remove restrictions related to state trading for all but a handful ot imports -- mostly
agricultural commodities. We have told the Chinese that a WTO-consistent trade regime
involving state trading enterprises must operate according to clear and transparent commercial
considerations. Ensuring market access for our agricultural exports is one of my top priorities.

Written Responses to Questions from Senator Roth
Number of Political Appointments in 1997 and in 1990

la: How many politically-appointed positions are there currently at USTR and how does
this compare with the number of such positions in 1990?

USTR currently has 28 political appointees. Each of these positions is, however, currently under
review. [n 1990, the agency had 23 political employees.

Reduction in Number of Political Positions

1.b. In view of Commerce Secretary-designate William Daley’s announcement of his
intention to reduce substantially the number of politically-appointed positions at the
Department of Commerce, are there any plans to reduce the number of such positions
at USTR?

In the nine months since the President designated me as Acting U.S. Trade Representative, the
number of politically-appointed employees at USTR has decreased from 38 to 28, a reduction of
26 percent. During this time, I have considered a number of staffing and organizational changes
to better align USTR'’s resources with program priorities and emerging workloads. However, at
this time [ have not made final decisions about statfing in general or about the number of
political appointments in particular. If confirmed, [ expect to make many of these decisions
during the first few months of my tenure as U.S. Trade Representative. In keeping with the
President’s program for a smaller and more etfective Federal Government. my goal would be to
keep the total number of USTR employees, including political appointments, at the minimum
level needed to allow this agency to effectively carry out the responsibilities the Congress has
assigned to it.

Ambassadorial Positions

1.d. In addition to the U.S. Trade Representative and the Deputy USTRs, there are two
other positions at USTR with ambassadorial rank -- the Chief Textile Negotiator, and the
Senior Negotiator and Counsel for Japan and China. Do you expect that any additional
ambassadorial positions will be created for USTR? What are the criteria for deciding that
a position at USTR should carry ambassadorial rank?
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To effectively manage a growing volume and complexity of international trade activities in the
future, USTR may need to re-examine its ambassadorial portfolio.

I understand that there is growing Congressional interest in creating new ambassadorial positions
at USTR. As these issues are considered over the coming months, you can be certain that [ will
examine them fully and consult with this Committee and the Congress about any new
Ambassadorial positions.

The rank of ambassador gives USTR's top officers the status they need to negotiate with high
ranking officials of foreign governments. Our principal criterion for determining whether a
position or individual should have the rank of ambassador is whether that rank is needed to
afford appropriately prestigious status to the individual conducting high level trade negotiations.
At the highest levels, trade negotiations with foreign governments are often possible only when
the United States Government is represented by an individual with ambassadorial rank.

Mexico: Broom Com Brooms & Retaliation

4. Last December, when the United States put temporary restraints on Mexican exports of
brooms made from broomcorn, Mexico retaliated against exports of products such as flat
glass, paper notebooks, wine, bourbon and Tennessee whiskey, brandy, furniture and corn
sweeteners. You will recall that the United States had asked Mexico to accelerate the
elimination of NAFTA duties on most of the targeted products on Mexico’s retaliation list.
What is your strategy for restoring the position of the U.S. companies caught in the
crossfire over broomecorn brooms? Beyond that, what is your strategy for restoring the
momentum to bilateral talks aimed at accelerating tariff elimination of priority U.S.
exports?

The U.S. action regarding the imposition of a temporary safeguard action on broom com brooms
was a measured response to the situation of a U.S. industry which has seen imports increase 82%
over the last 4 years, with increases from Mexico alone through November of 1996 of 5%% [by
quantity]. The ratio of imports to domestic production more than doubled from 1991 to 1995.
from 27% to 58%.

We believe the U.S. broom corn broom industry can adjust to the realities of increased competition
over the three year adjustment period, and that the modest relief provided by the President is an
appropriate response to the first such injury determination made by the United States in ten years.

Mexico is our largest corn broom supplier. Pursuant to provisions of the NAFTA, the United
States sought to reach a mutually acceptable agreement with Mexico that would maintain the
balance of concessions agreed to during the NAFTA negotiations. We also reduced the scope of
the tariff remedy to less than one-fourth of that recommended by the [nternational Trade
Commission (ITC), and have provided Mexico and other preferential suppliers with continued
duty-free access to our corn broom market during the safeguard period.

[n short, we have done evervthing possible to act in a measured and responsible manner towards
both the domestic broom corn broom industry and our foreign suppliers. Nevertheless, Mexico
decided to exercise its right to take retaliatory action, by raising tariffs on December 13, rather
than accepting compensation from the United States, as provided under the NAFTA. We believe
that Mexico’s response was excessive , and fails to meet the NAFTA test that self-compensation
be "substantially equivalent” to the safeguard action taken by the United States. We will raise
these congerns with senior Menican officials in talks being scheduled for the week of February 3.



124

Regarding tariff acceleration, we expect to conclude work soon on the first round of products.
However, since the process operates by consensus, and since Mexico’s retaliation list makes very,
clear its position about several of our priority products, we have little expectation that a significant
number of these products will be included on the acceleration list.

We also expect to announce the beginning ot a second round of acceleration talks at that time at
well. We betlieve there is substantial interest among U.S. firms in such an exercise, and believe a
second round would result in a sizeable tritateral tariff reduction package. ’

NAFTA Cross-Border Trucking

5. When do you expect the United States and Mexico will resolve the dispute over trucking
and implement their respective NAFTA obligations regarding market access for trucking
services?

As you know, the United States delayed processing of applications from firms seeking authority
to provide NAFTA cross-border trucking services because of concemns over safety and border
security. Over the pest year, U.S. and Mexican transportation officials have had extensive
discussions on these issues. Very significant progress has been made on the safety issues, and
the U.S. Customs Service has made major strides in atlocating additional resources, personnel,
and equipment to the border. While no final decisions have been made at this time, we are
substantially ahead of where we were a vear ago. We are also having discussions with Mexico in
an effort to resolve several related land transportation issues. including access to the Mexican
border states on certain designated routes for trucks with 33 foot trailers carrying international
cargo, a pending investment dispute concerning Schneider Trucking Compaay, and market
access for U.S. small package delivery firms. We are urging Mexico to work with us to promptly
resolve these issues.

Canadian Tariffs on Dairy, Eggs, & Poultry

6. As you know, a dispute settlement panel recently ruled in favor of Canada in the
complaint brought by the United States under Chapter 20 of the NAFTA against the
Canadian tariff rate quota (TRQ) on dairy and poultry imports. {n the wake of this
decision, what further action do you intend to take to get the Canadians to eliminate their
restrictions on U.S. dairy and poultry exports?

We were obviously extremely disappointed with the NAFTA dispute settlement panel resuits in
this case. As you know, there is no appeal process under NAFTA. Nevertheless, [ wish to
reiterate what we said in December when we received the tinal panel report: the Administration
remains committed to improving U.S. access to the Canadian market by doing everything
possible, consistent with our trade laws and obligations, to pursue tariff-free access for allUS.
dairy, poultry, egg, and barley products and margarine to the Canadian market. [n preparation
for and throughout the NAFTA panel process, we worked extensively and closely with our dairy
and poultry industries. We are committed to continuing to work closely and cooperatively with
them now and in the future as we explore al! available options in pursuit of our goal of
eliminating these Canadian tariffs. The U.S. industry has already raised concerns with us about
Canada’s new dairy price pooling arrangement that is used to fund increased exports of dairy
products into the U.S. market. We and USDA are investigating whether this price mechanism
could be equivalent to an export subsidy, which would violate Canada’s NAFTA and WTO
obligations. To that end, we have, along with the Government of New Zealand, raised this
matter at the WTO, requesting further information from Canada. Should such further
information lead us to conclude that this price pooling mechanism is indeed equivalent to an
export subsidy, we will not hesitate to challenge the mechanism in the NAFTA and/or WTO.
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Dispute Settlement Personnel

1.c. In view f)fthe increase.in the number of dispute settlement cases that USTR must now
ha.ndle. particularly following implementation of the Uruguay Round Agreement. do you
thm'k‘the number of staff at the General Counsel’s office is adequate? [f not. how many
additional staff do yeu think are needed? ’

Dur}rfg the past year we have assigned more lawyers to dispute sentlement cases. and added an
addmpnal lawyer for that purpose in our Geneva otfice. We currently have 12 lawvers in
W:.ishmgton'a.nd two in Geneva handling disputes. with one lawyer n"lanaging our énfbrcement
unit. !n addm_on, we have been able to enhance our litigation teams with lawyers trom other
agencies, particularly the Departments of State, Commerce and Agriculture. and the [nternational
Trade Commission. We are currently developing a statfing plan t0 increase the number of
lawyers devoted tull-time to litigation. since most of our litigators currently handle disputes as
well_as normal general counsel responsibilities such as reviewing and draffing trade agresments
serving as counsel in trade negotiations. and providing legal advice for the agency. Weare .
considering a number of staffing options. including reassignment of existing USTR statf
personnel.details from other agencies. and the possibility of hiring additonal lawyers. dl‘4en the
o‘ferall ceiling on the number of emplovees at USTR. the addition of anv lawvers to the office
will have to be worked out as part of an vverall resource atlocancn stratégy ' )

T{\e increase in the dispute settlement caseload has been unprecedented -- in 1996 alone we filed
15 new complaints with the WTO to enforce the Uruguay Round agreements. having brouzht a
total ot.’_’l cases to the WTO since it began operatton in 1995 To erfectively manage this
expandlpg caseload, in December 1993 we created a new enforcement ofﬁcé at USI:R.
respon§lble for supervising and coordinating the litigation of all disputes to which the United
Siates“1s a party under the WTO agreements and the NAFTA. as well as monitoring foreign
compiiance with the hundreds of trade agreements currently in force. This oriice Ras besn
functioning very etfectively with limitad statt, and 1t draws ugon the resources ot the new
Compliance Center at the Commerce Department for assistance with monitoring conpliance.

Trade Priorities with Europe

As you look to the future of our trade relationship with Europe, and the European Union in
particular, what will be the priorities during your tenure as United States Trade
Representative? What, if any, new initiatives do you anticipate the Administration will
undertake to further develop and reinforce this important trading partnership?

Our trade relationship with Europe in general and the European Union in particular is critical and
will be a priority during my teaure as United States Trade Representative. While our trade is
growing faster with Asia and Latin America, the EU-13 remains our largest trade and investment

partner.

Our three major priorities are:

1) Partner with the EU in Providing Leadership for the Multilateral Trading System

The United States and the European Union are the principal engines which drive the international
economy and the muitilateral trading system. The trading rules which have brought about
unprecedented prosperity worldwide would not have come about, rior will they progress, without
the joint commitment of the United States and Europe. We are both mature economies with
enormous stakes in the continued accessibility of international markets. Despite our sometimes
frustrating differences of philosophy and approach, we need to keep finding ways to cooperate in
ensuring a functioning system of rules-based trade.

40-033 97-5
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2) Advance the Transatlantic Marketplace

The size of the U.S.-EU trade and investment relationship, the largest in the world, binding us
closely to one another and providing myriad opportunities for disagreement. The New
Transatlantic Agenda, announced by the President and European leaders at their December 1995
Madrid Summit, seeks to establish new bases for the bilateral cooperation we have historically
pursued in so many areas. The New Transatlantic Marketplace element of the Agenda is meant to
demonstrate that we can work together constructively on specific issues in the trade and
economics area. We are also looking to the future and are working with our European
Commission counterparts on a joint study of possibilities for further eliminating barriers/
distortions to trade and investment bztween us. We are greatly assisted in all of our endeavors by
input from the business communities on both sides of the Atlantic, principally through the
Transatlantic Business Dialogue (TABD) process. A aumber of new initiatives will emerge from
both the joint study and the TABD which, in close coordination with interested U.S. industries, [
will pursue aggressively.

3) Resolve Outstanding [ssues

Our willingness to work constructively with our European colleagues notwithstanding, a large
number of serious trade problems continue to restrict the ability of U.S. companies trying to do
business with Europe. I will continue to address aggressively issues and disputes that arise
between us, many of which are in the agricultural sector, and will take full advantage of the rights
we are entitled to under bilateral and multilateral trade agreements.

Ecolabeling

Last year, five Vlembers of the Committee on Finance sent you a letter requesting that the U.S.
Government advocate adoption of principles regarding eco-labels in order to prevent their use
as non-tariff trade barriers. Limited progress has been made to date on one of these principles
-- improved transparency in granting eco-labels. Therefore, what if any steps do you intend
to take to ensure that the use of eco-labels conforms to the remaining principles -- that they be
truthful and accurate, based on science, verifiable and capable of substantiation and non-
misleading to consumers?

[ am sensitive to concemns that have been raised that ecolabeling may be misused as a disguised
barrier to trade and believe this is a matter that deserves serious attention, both in the WTO and when
it arises as a bilateral concern. At the same time, USTR has received pleas from many quarters,
which I think have merit. not to go forward with proposals that might increase WTO disciplines on
ecolabeling without a full opportunity for all interested parties to assess and provide input on the
issues and the implications of proposed solutions.

Two of the principles that were included in the letter to which you refer, non-discrimination and
transparency, are already fundamental elements of exiting WTO rules. We have led the endeavors
in the WTO's Committee on Trade and Environment to secure an enhanced commitment to
transparency for ecolabeling schemes and we have had some limited success. The adoption of the
additional principles you have identified inte WTO jurisprudence would expand the scope of WTO
rules in new directions 2nd. before any decisions can be taken, we need to ensure that we have

“thought through the implications of such a move, not only for U.S. interests with respect to
ecolabeling initiatives but also more broadly. [ should note that the proposed grinciples have been
a subject of strong and condlicting advice from members of Congress, the business community and
environmental NGOs. [ am committed to working with you and your staff in our continuing work
on this issue.
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(Shipbuilding}

In light of the recent colloquy between Majority Leader Lott and Senator Snowe regarding
the OECD Shipbuilding Agreement, which called for renegotiation of the Agreement, what
is the intention of the Administration regarding the Agreement?

We realize that, if we are to achieve passage of implementing legistation, we have to try to
address the concems that have been raised by many in Congress and in the industry including
those raised in the colloquy of Majority Leader Lott and Senator Snowe. We have had a number
of informal discussions to that end and plan to intensify them in the coming weeks. We believe
that these concerns can basically be dealt with within the framework of the Agreement. So we
are hopeful that an acceptable compromise can be struck. We will keep in close touch with the
Finance Committee as these deliberations proceed. ‘ .

However, we do not think that renegotiation is a viable option. The other Agreement signatories
have advised us that they are unwilling to renegotiate. Thus, if we seek to reopen negotiations
we will likely end up with no discipline on foreign shipbuilding subsidies.

Argentina Footwear

In addition to the intellectual-property dispute with Argentina, the United States is also
challenging Argentina's imposition of WTO-illegal duties on the importation of footwear. My
understanding is that Argentina has, in essence, admitted that the duties are WTO illegal, but
refuses to make any changes to the import regime. Can you update the Committee on this
trade dispute and spell out the specific actions USTR has and intends take to challenge
Argentina's trade barrier?

Argentina has imposed duties on footwear, textiles and apparel th1t exceed its WTO commitments.
On October 4, the USTR initiated a section 301 investigation on Argentina's import restrictions on
on footwear, textiles and apparel, and at the same time invoked WTO dispute settlement procedures
to challenge Argentina’s measures. We have held several consultations with Argentina under the
WTO to try to resolve this issue. Although the consultations have been useful, we have not been
able to reach a resolution. Therefore, we have requested the establishment of a dispute resolution
panel in the WTO. We hope to resolve this issue bilaterally, but will nonethetess proceed with the
WTO dispute resolution process.
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Written Response to Questions from Senator Snowe
Canada/Journal of Commerce

The Journal of Commerce reported on November 15, 1996, that, as a lawyer in private
practice, you were retained by the Canadian federal government and the Government of
Quebec on issues involving trade with the U.S. in lumber and pork. What was the specific
nature of the services that you provided on these governments on these issues, and at what
times did you provide these services?

Following is the verbatim response provided to the Senate Finance Committee Questionnaire
Statement of Information for Potential Nominees, Question C.6 on Potential Conflicts of Interest:

Before becoming the Deputy United States Trade Representative in May of 1993, [
worked for 18 years as a lawyer with the Washington law firm of Steptoe & Johnson. The vast
majority of my work during those 18 years was in the international trade area, particularly in the
area of trade litigation, including antidumping, countervailing duty, escape clause, and similar
on-the-record litigations arising under the U.S. trade laws. My representation of foreign
governments or foreign political parties was limited to Canada, viz, the Government of Quebec
and the Embassy of Canada,! which were disclosed at the time that I was confirmed in 1993 to
serve as Deputy United States Trade Representative. At no time during the 18 years that
practiced law did I ever lobby on behalf of any foreign government or foreign political party.

With respect to the Government of Quebec, my work invelved providing guidance and
legal drafting assistance to the Steptoe & Johnson lawyers responsible for the client in
connection with on-the-record litigation in two trade cases: 1} the administrative reviews of
countervailing duty orders on Fresh. Chilled and Frozen Pork from Canada (hereinafter Canadian.
Pork) and the appeal thereof to an FTA panel; and 2) the petition filed under Section 302 of the
Trade Act of 1974 by the G. Heilman Brewing Company (later joined by Stroh’s Brewing
Company) concerning Canadian beer practices (hereinafter Canadian Beer). I did not meet with
any U.S. government officials or appear on behalf of Quebec in any proceeding, nor did my
name appear on any of the briefs or submissions in any of the proceedings. With respect to
Canadian Beer, neither I nor the firm were involved in the GATT Panel proceeding.

My work related to the Government of Quebec began in October of 1989 and ended in
March 1991, almost six years ago. My time on the Capadian Pork and Canadian Beer matters
totaled approximately 240 hours, which represented just over 0.50 percent of my work while in
private practice.

With respect to the Embassy of Canada, my former faw firm and I were retained by the
Embassy to monitor developments in the United States concerning a broad range of substantive
areas, including international trade. The contract with the Embassy of Canada for this
monitoring work stated that Steptoe & Johnson was “to provide legal advice to the Canadian
Embassy, in Washington, D.C., on political, legislative and regulatory developments in the
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United States relating to trade and economic issues.” The Embassy explicitly prohibited
lobbying on its behalf and I did not lobby.

We routinely reviewed developments in the international trade area, which included
administrative, legistative and judicial actions on issues of relevance to the Embassy, ranging
from changes in U.S. trade law to investment restrictions in various countries. I coordinated the
work of other lawyers and paralegals in the firm as well, and routed to them pertinent materials
for their use.

Pursuant to the monitoring contract, the Embassy requested that [ also provide advice
with respect to two specific trade matters. First, I directed the preparation of memoranda on the
options and legal consequeices if Canada were to terminate its settlement agreement with the
United States involving soft~ood lumber, as well as the implications of judicial, administrative
and legislative developments in U.S. trade law on possible future trade litigation in the event that
Canada decided to terminate the settlement agreement. I did not recommend to the Embassy
what course of action Canada thould take with respect to the lumber matter. At the time that
directed this work, the settlement agreement was in force; there was no pending trade litigation
and there were no negotiations on softwood lumber between the United States and Canada. In
fact, my work on the settlement agreement ended several months before the countervailing duty
litigation on Softwood Lumber from Canada began.2

Second, I reviewed certain draft composite texts prepared by the Chairmen of the GATT
working groups on antidumping and countervailing duty law for circulation to all of the
approximately 117 countries that participated in the Uruguay Round MTN. The Chairmen’s
drafts that [ commented on were prepared by the GATT Chairmen as an attempt to reflect the
consensus of GATT members. They were not U.S. texts. My review of these draft texts
involved comparative analyses of the Chairmen’s drafts with past GATT provisions, GATT
practice, prior Chairmen’s drafts, and U.S. law, as appropriate, and an evaluation of the potential
impact of these and alternative texts on U.S.-law.

My time spent on the MOU seitlement agreement and MTN matters totaled
approximately 145 hours, or slightly more than 0.30 percent of my work while in private
practice. My work on these two matters was done intermittently from May 1990 to December
1991, and ended more than five years ago.

What other Canadian governments, business, industry groups, or organizations have you
represented on matters related to trade with the United States? What was the specific
nature of the services that you provided to these entities, and at what times did you provide
these services?

As indicated in response to question 1, I represented the Canadian Forest Industries Council
("CFIC") in the countervailing duty litigation ¢n Softwood Lumber from Canada. CFIC is an
unincorporated association comprised of trade associations in the Canadian forest products
sector, private Canadian softwood lumber producers, Canadian exporters of softwood lumber,
and U.S. importers of softwood lumber. The services provided included those required in an
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on-the-record trade litigation, such as brief writing, assistarice with preparation of responses to
Department of Commerce questionnaires, and oral advocacy. [ was retained in October, 1991,
and my involvement ended when I left my former law firm, Steptoe & Johnson, in April, 1993.

Were you ever retained by a Canadian entity to work on a particular issue at a time when
that entity was engaged in a formal dispute resolution proceeding with the United States
related to that issue under trade agreements signed by the United States and Canada? If
so, what was the specific nature of the work that you performed for that entity on that
issue?

See question 1 which describes all my work relating to foreign governments. As indicated
above, | was retained by CFIC in the countervailing duty litigation on Softwood Lumber from_
Canada,

Were you ever retained by a Canadian entity at a time when that entity was involved,
either directly as a government, or indirectly as an interest lobbying a Canadian Federal or
provincial government, in negotiations on bilateral and multilateral trade agreements to
which the United States was a party? If so, can you please describe the specific nature of
that work?

With respect to being retained directly by the Canadian government, see response to question 1.
I was never retained by any client to lobby Canadian Federal or provincial governments.

Were you ever retained by the Canadian federal government, a provincial government, or
any other Canadian entity to perform work related to the Uruguay Round negotiations of
the GATT, particularly as these negotiations related to the United States? If so, can you
please describe the specific nature of this work?

See response to question 1.

(a) Do you think your past work in the private sector on behalf of Canadian entities will in
any way hamper your ability to perform your duties as the U.S. Trade Representative as
those duties relate to Canada? (b) Do you feel compelled ‘0 rescue yourself on any matters
that come before the U.S. Trade Representative’s office on issues related to Canada?

(a) No.

(b) No. However, | have recused myself from any particular matter involving specific parties
in which I served as counsel on that matter while in private practice, unless [ have been
authorized to participate in that matter under the provisions of $ C.F.R. 2635, Subpart E.

Can you assure me and other senators that your past work on behalf of any Canadian
entity will not have any bearing on the performance of your duties as the U.S. Trade

Representative?

Yes, unequivocalily.
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American businesses need a forceful, aggressive, and indefatigable advocate in the position
of U.S. Trade Representative, particularly wheg‘deal ng with intransigent and
unscrupulous governments like Canada’s. (a) Do ycu intend to forcefully defend and
advocate American business interests in all international trade disputes, negotiations, and
discussions involving the United States? (b) Will you aggressively pursue all effective
remedies to unfair trade practices committed by other countries against American
businesses? (c) Will you, to the extent authorized in the position of Trade Representative,
pursue the strict adherence to and vigorous enforcement of all U.S. trade laws?

(a) Yes
(b) Yes
(c) Yes

Do you intend to make full use of Sections 201, 202, and 203 of the Trade Act to assist
American industries that are suffering from injurious import surges?

Sections 201, 202 and 203 are the so-called escape clause or safeguards sections of our trade
laws. These provisions are administered primarily by the International Trade Commission (ITC),
not the USTR. The law permits an entity that is representative of an industry, including a trade
association, firm, union or group of workers to petition the ITC for relief. Alternatively, the
President, USTR or House Committee on Ways and Means or Senate Committee on Finance
may request the ITC to conduct an investigation. The ITC’s investigation is to “determine
whether an article is being imported into the United States in such increased quantities as to be 2
substantial cause of serious injury, or the threat thereof, to the domestic industry producing an
article like or directly competitive with the imported article.” "Once the ITC makes an
affirmative injury determination, the ITC then recommends to the President certain actions to
address the injury to the domestic industry. USTR is also involved in providing a
recommendation to the President as to what course of action would best assist an industry in
adjusting to a surge in imports. If confirmed as USTR, I would intend to review all
recommendations by the ITC to grant relief to an injured industry in order to ensure that USTR
provides the President with the most considered recommendation possible regarding remedy
actions that might be taken.

Based on our past discussions, I know that you are aware of the long-running trade
problems that the potato industry in Maine and other states has had with Canada. If
confirmed, do you intend to make the satisfactory resolution of potato-related trade
disputes with Canada a high-ranking and continuous priority of the United States? Will
you take steps to ensure that this issue is prominently featured on" the agenda of any major
bilateral trade discussions with Canada?

As you know, in close consultation with the Maine potato industry, I sent a formal request to
Marcia Miller, Chairman of the ITC, requesting a formal 332 investigation on conditions of
competition in the fresh and processed potato industry. This investigation will focus on the
factors affecting trade between the United States and Canada. I expect to receive this report by
July 15. The report will provide information on Canadian prices and costs of production which
may be useful to the Maine potato industry and the U.S. government.

I have become very familiar with this issue and will work closely with you over the months
ahead on finding ways to address the concemns of this important industry. You can be assured
that we will continue to raise the issues of concern for the Maine potato industry at our bilateral
meetings with Canada.
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Written Quesiions from Senator Warner
Chile and the Western Hemisphere - The Use of NAFTA TPLs for Textiles/Apparel

Assuming that it is your intention to resume free trade negotiations with Chile and possib.
initiate talks with other Western Hemisphere countries, I feel we can learn from current
agreements. Many in Congress and in the textile industry believe that the establishment of
Tariff Preference Level (TPL’s) quotas under the textile and apparel component of NAFTA
has created a number of problems. We can use the example of wool apparel imports from
Canada to illustrate this point. Can you give me your view of extending TPL’s as part of-
future trade agreements?

Do you believe that current safeguard provisions associated with TPL’s, specifically those
that govern wool apparel exports from Canada, are adequate?

Would you comment on the concept of granting preferential treatment to non-originating
goods?

We understand your concerns and the concern of the U.S. textile industry as it relates to the use
of TPLs, particularly regarding Canada and U S. imports of wool apparel. Regarding Canada,
we have continued to raise the U.S. textile industry concern at high levels, most recently by our
chief textile negotiator Ambassador Hayes. We will continue to pursue this matter with Canada
in an effort to find a satisfactory solution.

Regarding the issue of how we plan to proceed with Chile dnd others in the hemisphere, the
Administration is committed to Chile’s accession to the NAFTA. The Administration has not
committed to negotiate the accession of additional countries to the NAFTA. Therefore, the
question of how the Administration will address NAFTA TPLs is, at this time, a Chile question
only. ‘As to the prospects of negotiating agreements with additional countries in the hemisphere
as part of pursuing the Free Trade Area of the Americas, we will work closely with the U.S.
textile industry to ensure their interests are understood and reflected when we enter into such
negotiations.

Recognizing the concerns of the U.S. textile industry, we will continue to take a cautious
approach regarding the utilization of TPLs in negotiations with Chile. Furthermore, it is
important to point out that the difficulties we are facing with Canada are due to the specific
treatment that Canada is provided under the NAFTA on this question. We did not address the
situation with Mexico in the same manner, and maintain the authority to impose certain
restrictions. Therefore, one cannot assume that the situation with Canada is a parallel situation
with Mexico, or will be a parallel situation with Chile.

Regarding the concept of granting preferential treatment to non-originating goods, here again we
will approach this question with caution recognizing the views of the U.S textile industry and
working with them throughout the negotiating process.
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MATERIAL SUBMITTED BY SENATOR JOHN H. CHAFEE FOR THE RECORD
.. THE JANUARY 29, 1997, SENATE FINANCE COMMITTEE HEARING
ON THE NOMINATION OF CHARLENE BARSHEFSKY TO BE USTR

February 14, 1997

Mr. Chairman, at the Committee’s January 29 hearing on the
Barshefsky nomination, we heard a number of members make reference
to the provision of the Lobbying Disclosure Act that places
restrictions on individuals that may be nominated to be US Trade
Representative or Deputy US Trade Representative, and that must be
waived in order for Ambassador Barshefsky to be confirmed.

Members of the Committee may be interested to know that on
February 3, the American Bar Association (ABA) approved a formal
resolution on that particular provision of the Lobbying Disclosure
Act. For members’ information and that of the public, I would ask
that a copy of the ABA resolution and the accompanying ABA
background report be included in the record.

Thank you. ¥*
[ENCLOSURE ATTACHED] f i ;

AMERICAN BAR ASSOCIATION
SECTION OF INTERNATIONAL LAW AND PRACTICE
RECOMMENDATION TO THE HOUSE OF DELEGATES

RECOMMENDATION

BE IT RESOLVED, That the American Bar Association urges the
Government of the United States to proceed as follows:

I. Congress should avoid statutory provisions that disqualify
senior executive or judicial appointees on the .basis of
clients they have previouely represented.

II. Congress and the Administration should continue to utilize
traditional mechanisms {including the Senate's power of
confirmation), rather than special pre- or post-employment
rules, to ensure that senior executive and judicial positions
are filled only by highly qualified persons who will fulfill
the responsibilities of their positions with complete integ-
rity.

III. Ethics-in-government rules, whether addressed to pre- or post-
government employment activities, should not single out
foreign policy or trade functions for special, restrictive
treatment. Congress should repeal the 1995 amendments to 18
U.S.C. §207 and 19 U.S.C. §2171(b), whose effect is to
restrict the pre- and post-employment activities of U.S. Trade
Representatives ("USTRs") and Deputy USTRs on behalf of for-
eign interests, and should not extend those provisions to
cover other senior government positions.

WO H LN —
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AMERICAN BAR ASSOCIATION
SECTION OF INTERNATIONAL LAW AND PRACTICE
REPORT TO THE HOUSE OF DELEGATES

I. INTRODUCTION

On July 24, 1995, while debating the Lobbying Disclosure Act
of 1995 ("LDA"),¥ the Senate accepted an amendment creating a
new restriction on who could serve as United States Trade Repre-
sentative ("USTR") or Deputy USTR.? Specifically, the statute
defining the positions of USTR and Deputy USTR, 19 U.S.C. §
2171(b), was amended to disqualify from eligibility anyone who at
any time in the past had directly represented, aided or advised a
foreign government or political party in a trade negotiation or
trade dispute with the United States. A related section of the
LDA created new restrictions on the post-employment conduct of
persons who have served as USTR or Deputy USTR. Prior law had
contained a special restriction, enacted in 1892, against a
former USTR's representing, aiding or assisting any foreign
government within three years of having served as USTR.Y The
LDA extended the ban's duration to a lifetime ban and its cover-
age to include Deputy USTRs.

The Senate accepted these two provisions (hereinafter the
"USTR Amendment," reproduced in full at Appendix I to this
Report) virtually without debate, and the provisions passed the
House after some unsuccessful attempts to expand their reach.

The President signed the Lobbying Disclosure Act, including the
USTR Amendment, while recognizing the Justice Department's
concern that the new pre-government employment restrictions may
unconstitutionally impinge on the President's appointments power.
In 1996, more bills were introduced to expand these restrictions
to other government officials, but none were enacted.

The American Bar Association ("ABA") urges repeal of the
USTR Amendment. While both the pre- and post-employment restric-
tions are objectionable, as discussed below, it is the pre-

v Pub. L. No. 104-65, 109 Stat. 691 (1995).

¥ See 141 Cong. Rec, $10560-61 (daily ed. July 24, 1995).

Y Pub. L. No. 102-395, 106 Stat. 1873, codified at 18 U.S.C. § 207(fX2).
1
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employment disqualification that raises the most serious issues,
and it is this provision that most urgently should be repealed.
The provision sets a dangerous precedent for limiting the avail-
ability of qualified candidates to serve in the U.S. Government.
Ir automatically disqualifies potential nominees solely based on
a prior relationship with a particular type of client. Such a
rule, which effectively equates an advocate's personal views with
those of his or her client, reflects an unwarranted and incorrect
view of the lawyer/client relationship, especially in view of the
ethical obligations of lawyers and the constitutionally-recog-
nized right to counsel. In addition, such a rule takes no
account of the nature, length, significance or contemporaneity of
the relationship with the former client. With regard to the new
lifetime post-employment restrictions for USTRs and Deputy USTRs,
there has been no demonstration that such a >an is needed to
address any real problem, and there are compelling reasons not to
restrict the post-employment conduct of trade negotiators in such
an unusual and severe manner.

In sum, this Report supports the accompanying ABA resolution
urging that the Congress: avoid enacting disqualifications for
service in the U.S. Government which presume that lawyers and
other advisors take on the views of their clients; avoid singling
out foreign policy and trade functions for extra-restrictive pre-
or post-government employment rules; and promptly repeal the USTR
Amendment .

II. THE PRE-EMPLOYMENT RESTRICTIONS

The new pre-employment restriction is unique among provi-
sions in the U.S. Code creating "primary officers" of the U.S.
Government (i.e., positions requiring nomination by the President
and the advice and consent of the Senate). Of the hundreds of
appointees in this category, only USTR and Deputy USTR candidates
can be disqualified based solely on the identity of their former
clients.

There is a serious constitutional objection to this new pre-
employment restriction, in that it infringes on the President's
appointments power. The ABA notes, but does not rest its con-
cerns on, that objection. The new pre-employment restriction is
also troubling on several policy grounds: (1) it arbitrarily
limits the flexibility of the President to choose, and the Senate

2
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to confirm, the best possible person for a particular government
position; (2) it presumes, without justification, that a person
advising a foreign government personally embraces and retains
views antithetical to those of the U.S. Government; {(3) it
creates perverse anomalies unconnected to any legitimate interest
in ensuring the loyalty of senior appointees; and (4) comparable
disqualifications could easily be enacted, based on the same
flawed rationale, for other government positions.

A. The New Disqualification Is of Doubtful Constitutionality

As mentioned above, there is virtually no legislative
history accompanying the USTR Amendment and .thus, unlike the
debate surrounding provisions restricting post-government employ-
ment activities, no discussion by the Congress of the legality of
the new pre-employment restriction. As also noted above, before
the USTR Amendment there were no statutory provisions disqualify-
ing+any class of persons from service as USTR or Deputy USTR.

It is well accepted that the Congress has the constitutional
responsibility for creating the various government offices not
specifically enumerated in the Constitution.® Further, it is
well accepted that the Congress can attach qualifications to
those government offices:

While Congress may not appoint those who execute the
laws, it may lay down qualifications of age, experience, and
so on. Sometimes these qualifications significantly narrow
the field of choice. However, any Congressionally imposed
qualifications must have a reasonable relation to the of-
fice. Otherwise, Congress would be, in effect, creating the
appeointing power in Congress, rather than in the President.

Congress may, in short, create the office but may not
appoint the officer. To distinguish between these two
powers, the Court has developed a germaneness test.¥

4/ See generally LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 244 (2d ed. 1988) (analyzing the
wording of Art. I1, § 2, cl. 2).

Y JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW 265 (5th ed. 1995) (footnotes omitted).

3
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The Department of Justice articulated juet such serious
constitutional concerns with the USTR Amendment as it relates to
the President's appointments power:

The Department of Justice has long opposed broad restric-
tions on the President's constitutional prerogative to
nominate persons of his choosing to senior executive branch
positions. The restriction in the bill is particularly
problematic because it operates in an area in which the
Constitution commits special responsibility to the Presi-
dent, who "is the constitutional representative of the:
United States in its dealings with foreign nations." gSee,
e.g., United States v. Louisiana, 363 U.S. 1, 35 (1960).
The officers in question perform diplomatic functions as the
direct representative of the President, a fact that Congress
itself has recognized by providing that they should enjoy
the rank of ambassador. 19 U.S.C. § 2171(b). Regardless of
whether the President would, as a policy matter, be willing
to accept this particular restriction, Congress would exceed
its constitutionally assigned role by setting such a broad
disqualification. See, e.g., Civil Sexvice Commission, 13
Op. Att'y Gen. 516, 520-21 (1871).¥

After passage of the Lobbying Disclosure Act by both the
Senate and the House, Justice continued to express serious
concerns about the new pre-employment provision, but did not
recommend that the President veto the Act on this basis.? The
President in signing the bill noted the constitutional issue.V

The new disqualification raises serious separation of powers
questions. When such provisions are enacted without hearings,
with virtually no floor debate or legislative history, and
despite constitutional objections noted by the Department of
Justice, the justifications underlying them should be carefully

6/ Letter from Andrew Fois, Assistant Attomey General, Office of Legislative Affairs, U.S. Department of
Justice to the Hon. Henry Hyde, Chairman, House Committee on the Judiciary, concerning S. 1060 (the
Senate bill pending before the House] 2-3 (Nov. 7, 1995). ’

v Letter from Andrew Fois, Assistant Attorney General, Office of Legislative Affairs, U.S. Department of
Justice to the Hon. Alice M. Rivlin, Director, Office of Management and Budget concerning S. 1060 2

(Dec. 18, 1995).
& See 51 Weekly Compilation of Presidential Documents 2205-06 (December 25, 1995).
4
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examined. Where such provisions are not only constitutionally
suspect but also premised on a mistaken and troublesome view of
the lawyer-client relationship, they should be removed.

B. It Is In The Public Interest for the President to Be Free to
Appoint the Most Highly Qualified Nominees, Regardless of Past
Clients

The new disqualification rules out many qualified individu-
als who could otherwise serve the nation effectively as senior
trade negotiators. The best qualified candidate for a particular
USTR or Deputy USTR appointment may be someone who has some
experience advising foreign clients. (We note, in this regaxd,
the adage that it is useful for a prosecutor to have experience
serving as defense counsel.) Yet, the USTR Amendment would
prevent such a person from serving.

While it is wrong to presume a link between advocacy and
personal belief, it is even more wrong to freeze such a presump-
tion into a statute. Categorical and difficult-to-amend statuto-
ry disqualifications cannot take into account the nuances of a
particular candidate's history. These are precisely the factors
that the President should weigh in choosing a nominee and the
Senate should review in the confirmation process.

The new disqualification does not only restrict the Presi-
dent's appointments power. It also represents a failure to
respect the Senate's constitutional role to consider, and where
appropriate disapprove, the President's nominees. The Senate
should preserve its prerogative to consider a particular nomin-
ee's record of advocacy for foreign clients, or foreign govern-
ment clients, in the confirmation process and to determine
whether anything in that record is sufficiently troubling to
justify withholding confirmation.¥

9 The unwarranted breadth of the new disqualification is demonstrated by the more narrowly drawn
alternatives that Congress did not select. Even assuming arguendo that assertive use of the Senate's
confirmation authority is insufficient, narrower solutions are available. One is mandatory recusal with
penatlties for failure to do 5o, combined with strict reporting of prior activities. See, e.g., 28 U.S.C. § 528
(Justice Denartment employees). Recent USTR and Deputy USTR nominees have disclosed prior repre-
sentations, including foreign representations, and bave voluntarily recused themselves (temporarily or
permanently, as appropriate) with respect to issues involving those particular clients. Hearing to consider
nomination of Michael Kantor Before Senate Comm. on Finance, 103rd Cong., 1st Sess. (1993); Nomi::

(continued...)
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C. The Unstated Premise of the New Disqualification -- That An
Advocate is Either Tainted By or Continuously Captive to the
Interests of a Former Client -- Is Inconsistent with U.S. Tradi-
tions and Values

During the 1974 Senate consideration of legislation to
establish the office of special prosecutor and to depoliticize
the position of Attorney General, former Supreme Court Justice
Arthur Goldberg described the attorney-client relationship in the
following manner:1/

One of the traditional concepts applicable to the bar
at large is too often overlooked in senatorial confirmation
hearings involving nominees for Attorney General, Assistant
Attorney General, Deputy, and U.S. Attorneys. That concept
-- which I fear, Mr. Chairman, in the day of the organiza-
tion man and big interests which lawyers are called upon to
serve, is too often overlooked -- is that the bar is inde-
pendent, that it is not a servant of a client, but services
a client; and that the men and women of the bar are indepen-
dent and give counsel and advise independently. The princi-
pal law enforcement officers of the Government should be
lawyers in that sense, . . .. Any nominee of a different
mind or character should not be confirmed by the Senate.

9/...continued) .

tion of Carla Anderson Hills: Before Senate Comm. on Finance, 101st Cong., Ist Sess. (1989). Nomina-
tions of Rufus Hawkins Yerxa, Charlene Barshefsky, Walter Broadnex, Avis Lavelle, Jerry Klegner, David
Eltwood, Kenneth Apfel, Bruce Viadeck, Harlet Rabb and Jean Hanson: Before Senate Comm. on
Finance, 103rd Cong., Ist Sess. (1993). Other trade officials have done likewise. See, e.g., Rick Jenkins,
"Trade Nomination Raises ‘Revolving Door’ Issue," Christian Science Monitor at 8 (Jan. 14, 1994).
Another alternative is more extensive mandatory reporting of pre-employment activities over a set period
before Senate confirmation, enhancing the Senate's ability to reject a nominee based on prior activities if it
wishes. See, e.g., Hearings on S. 555 (Public Officials Integrity Act of 1977, Blind Trusts and Other
Conflict of Interest Matters) Before the Senate Comm. on Governmental Affairs, 95th Cong., 1st Sess. 108-
09 (1977) (testimony of Fred Wertheimer, Vice President for Operations, Common Cause). Requiring
disclosure of clients is not without its problems. As noted by the ABA in 1977, such a regime could place
a professional person in the position of having to violate the confidentiality of a privileged relationship.
See Financial Disclosure Act: Hearingson HR 1, H.R 9, H.R 6954, and Companion Bills Before the

" Subcommittee on Administrative Law and Governmental Relations of the House Comm. on the Judiciary,
95th Cong., 15t Sess. 487, 490 (1977) (testimony of Prof. Livingston Hall and Prof. Herbert S. Miller on
behalf of the American Bar Association).

10/ Removing Politics from the Administration of Justice: Hearings on S. 2803, S. 2978 Before the Subcom-
mittee on Separation of Powers of the Senate Comm. on the Judiciary, 93rd Cong., 2d Sess. 62 (1974)
(emphasis added).
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For just such reasons, it is widely accepted that a lawyer should
not be ineligible for nomination as a judge solely because of
past representation of, for example, criminal defendants.

The USTR Amendment, and the proposals to extend the disqual-
ification so that it applies to other government positions,
adopts a different and inaccurate view of the relationship
between advocates and their clients. It is wrong to assume that
an outside advisor, such as a lawyer, necessarily concurs with
the views or actions of his or her client, or will apply those
views in carrying out the duties of a public office. Certainly,
i{f someone represents more than one group of clients -- for
example, foreign governments in some mattexrs and U.S. corpora-
tions in others -- it cannot fairly be presumed that the foreign
government representation determines or more accurately repre-
sents the person's own beliefs.

When an individual leaves the private sector and becomes a
government official, he or she takes on totally new responsibili-
ties and must move beyond all prior client interests -- those of
domestic and foreign clients alike. Other than preserving their
confidences, an appointee has no continuing obligation to prior
clients. The USTR Amendment wrongly ignores this aspect of
public service.

Reflecting its inconsistency with U.S. traditions and
values, the new disqualification is utterly without precedent in
the U.S. Code. Appendix 2 to this Report identifies 126 statu-
tory provisions, relating to U.S. Government civilian offices,
that impose qualifications in addition to Senate confirmation.d/
As shown there, those 126 provisions fall into seven groupings:

® 3 provisions requiring that appointees be U.S. citizens;
® 19 provisions requiring that appointees be civilians at the
time of their appointment;

jh These are all the provisions that could be identified through review of the U.S, Code, 1994 Edition, and
Supplement I to that Edition. Some of these positions are also subject to statutory requirements designed to
ensure a balance of political affiliation on Boards and Commissions, e.g., an equal number of Democrats
and Republicans on the U.S. International Trade Commission. Additionally, in some cases an office is
required by statute to be fitled by an existing federal, state or local govemnment official. Appendix II
largely ignores such requirements.
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@ provisions that establish minimum representation ~u a board
or commission of certain constituent groups;

® provisions requiring technical expertise;

® & provisions imposing "cooling off" periods to ensure civil-
ian control of the military;

® 7 provisions imposing other temporary "cooling off" periods
(e.g., sitting members of the U.S. Postal Sexvice Board of
Governors may not simultaneocusly be representatives of
"special interests using the Postal Service");

® 2 provisions containing permanent, uncurable, disgualifica-
tions. Of these, only the USTR disqualification is based on
advocacy activities. The other provides that members of the
permanent board of the Federal Agriculture Mortgage Corpora-
tion shall not be, or have been, officers or directors of a
financial institution.

D. The New Disqualification Creates Perverse Anomalies

Before the USTR Amendment, there were no statutory qualifi-
cations upon who could be nominated and confirmed to serve as
USTR or Deputy USTR. Not even U.S. citizenship, or a record free
of criminal behavior, was (or is) statutorily required. Thus,
the effect of the new pre-government employment restriction is
that a nop-citizen, a felon or even a juvenile could in principle _
be nominated and confirmed as USTR, while a highly skilled trade
specialist who briefly advised a foreign government twenty years
ago could not.

Such a rule could also deprive the nation of highly skilled
and effective public servants. Had it been in effect at the
time, the USTR Amendment might have disqualified one of President
Reagan's USTRs, Dr. Clayton K. Yeutter, for activities that
apparently did not dominate his pre-government professional
work.3 Extending the principle, as some have proposed, to
representing, aiding or advising foreign private companies might

12/ Dr. Yeutter had served on the board of directors of the Swiss Commodities and Futures Association and
had been the first American businessman invited to Japan (in 1982) under a Japanese government program
to improve trade relations with the United States. See Hearing on the Nomination of Dr. Clayton K.
Yeutter Before the Senate Comm. on Finance, 99th Cong., 15t Sess. 28-29 (1985) (vita submitted on behalf
of Dr. Yeutter).
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have disqualified President Bush's USTR, Carla Hills.W pgain,
to the extent that questions arise in a particular case about the
overlap between prior advocacy efforts and the advocate's own
current beliefs, such questions can be effectively explored
during the Senate confirmation process.

Broad and seemingly arbitrary interpretations of the USTR
Amendment are possible given the lack of definitions, in either
the statute or the legislative history, for crucial and open-
ended terms such as, but not limited to, "aided" and "advised."
For example, if a Senator meets with foreign government officials
in an attempt to find a mutually advantageous solution to a
particular bilateral trade dispute, it could be argued that he or
she has "aided" or "advised" the foreign government in such a
manner as to trigger disqualification from future service as
USTR. On the other hand, it has been observed that the USTR
Amendment would not prevent appointment of a corporate executive
who, in order to increase profits at his ailing company, negoti-
ates an enormous tax subsidy from a foreign government in order
to move parts of his factory abroad and subsequently fires
hundreds of his U.S. workers.iV/

E. The New Disqualification Sets An Undesirable Precedent for
Other Government Positions

A significant danger of the USTR Amendment is that the same
principle could be applied to other government positions involv-
ing disciplines other than international trade negotiation.
Persons could be disqualified, by statute, from being federal
judges because they had at some time in their past represented
criminal defendants, even if their representations had been the
result of occasional court appointment. Positions at the Envi-
ronmental Protection Agency could be conditioned, by statute, on
never having represented, aided or assisted clients in favor of,
or opposed t.o, toxic dump cleanup. Positions at the Department

13/ According to third-party testimony at t'ie time of her appointment, Ambassador Hills had previously been
registered w>der the Foreign Agents Registration Act as an agent for Daewoo Industrial Co. See Hearing
on the Nominaiion of Carla Anders on Hills Before the Senate Comm. on Finance, 101st Cong., 1st Sess.
32, 51 (1989) (testiniony of Aumony Harrigan, President, U.S. Business and Industrial Council).

14/ See Donald DeKieffer, “The 1995 'Irelevant Qualifications Act™ Jowrnal of Commerce at 7A (De<. 30,
1996).
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of Energy could be conditioned, by statute, on never having
represented, aided or assisted clients in favor of, or opposed
to, offshore drilling. Positions at the Consumer Product Safety
Commission could be conditioned, by statute, on never having
represented, aided or assisted clients supporting, or opposing,
specific product liability actions. More broadly, anyone who has
given advice to entities in a regulated industry could be dis-
qualified from putting his or her expertise to use as a regulator
in that industry. Such a rule would dramatically restrict the
pool of qualified regulators.

The ABA historically has advanced the view that rigid (i.e.,
statutory) pre-employment restrictions for government appoint-
ments should be avoided. For example, in the wake of the per-
ceived politicization of Justice Department functions during the
Watergate period, during consideration of what eventually became
the Ethics in Government Act of 1978, the ABA was asked to
comment on possible eligibility restrictions for senior law
enforcement positions:

Question. There have been many recommendations to set the
statutory requirements for appointees to the Offices of
Attorney General, Deputy Attorney General, Director of the
FBI, and others. Do you generally believe it is a good idea
to set rigid eligibility standards by statute, considering
that many highly qualified individuals would be arbitrarily
excluded from consideration by such standards? If so, what
sorts of standards would you suggest?

answer. The ABA has not suggested rigid standards for
appointment to any of the above-mentioned positions nor does
it believe rigid standards are advisable.i/

The USTR Amendment, by contrast, fails the test of narrow
drafting and scope. It reaches backward in time without limit,
disqualifying otherwise qualified candidates by reason of any

18/ Watergate Reorganization and Reform Act of 1975: Hearings on S. 495 Before the Senate Comm. on
Government Operations, 94th Cong,., 1st Sess., pt. 2 at 174 (1976) (testimony of William B. Spann, Jr.,
President-Elect Nominee of the American Bar Association and Chairman, American Bar Association
Special Committee to Study Federal Law Enforcement Agencies). The ABA did recommend limited
measures to address perceived problems of politicization of the Department of Justice. See also id at270-
71,295,298.

10
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covered representation or assistance at any earlier peoint in
their careers. The amendment reaches candidates who agreed to
assist foreign governments with no idea that doing so might pre-
clude later public service. The amendment applies not to a
carefully circumscribed category of activities, but to any
representation or assistance, whether significant or insignifi-
cant, to any foreign government on any trade "negotiation" or
"dispute" involving the United States. Finally, the amendment
confuses the advocate's required role with his or her personal
views.

IXI. TEE POST-EMPLOYMENT RESTRICTIONS

A. Post-Employment Restrictions of General Application

There have been restrictions on the post-employment activi-
ties of various categories of federal workers since 1872.3% The
earliest versions approximating the current provisions were
adopted in 1962, as part of an overall revision of the conflict-
of-interest statutes.i¥ In short, a full and generally effective
array of government-wide post-employment restrictions has been in
place for many years. Those restrictions, subjected to substan-
tial revision and fine-tuning in the Ethics in Government Act of
1978W and the Ethics Reform Act of 1989,3% include:

® a lifetime ban on appearing before or communicating with any
U.S. Government body on behalf of a party other than the
United States, on matters in which the official "partici-
pated personally and substantially" while a federal em-
ployee;¥¥ .

® a two-year ban on appearing or communicating with any U.S.
Government body on behalf of a party other than the United
States on matters that were pending under his or her offi-

See S. Rep. No. 99-396, 99th Cong., 2d Sess. 13-14 (1986); S. Rep. No. 100-101, 100th Cong., 1st Sess. 8-
9 (1987). -

Prior provisions had barred former employees from prosecuting claims against the United States for two
years after terminating government employment. See H. Rep. No. 748, 87th Cong,, 1st Sess. 2-4 (1961).

Pub. L. No. 95-521, 92 Stat. 1824, 1864-66 (1978).

Pub. L. No. 101-194, 103 Stat. 1716-24 (Nov. 30, 1989).

Bk B &k

18 U.S.C. § 207(a)X1) (1996).
11
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cial responsibility in the year prior to departure from the
agency;a/

a one-year ban for enumerated senior officials on all sub-
stantive contact with the former agency on behalf of a party
other than the United States, which for Cabinet officers and
certain other very senior officials extends to contacts with
specified top officers of other agencies as well;3% and

a one-year ban prohibiting senior officials of all depart-
ments and agencies from (i) representing the interests of a
foreign government or political party before any agency or
department or (ii) aiding or advising a foreign government
or political party with the intent to influence a decision
of any department or agency.

The last of these provisions, a special rule against senior

officials' representing or advising foreign governments, drew a
number ‘of policy and constitutional objections prior to and at
the time of its enactment.?/ This Report does not address the
propri&ty of a broad, government-wide, one-year ban on post-
employment activity for foreign governments. It is noteworthy,
however, that this provision was justified against due process
attack on the ground that it presented no absolute bar to pursuit
of employment by covered officials, but "merely imposed a waiting
pericd" of one year.2¥

BB RE

18 U.S.C. § 207(aX2).
18 U.S.C. §§ 207(c), (d).
18 U.S.C. § 207(f).

H. Rep. No. 1068, 100th Cong., 2d Sess. 13 (1988) (regarding H.R. 5043); Post-Employment Conflicts of
Interest: Hearings on H.R 5097 and Related Bills Before the Sub ittee on Administrative Law and
Governmental Relations of the House Comm. on the Judiciary, 99th Cong., 24 Sess. 79-80 (1986)
(testimony of John C. Keeney, Deputy Assistant Attorney General, Criminal Division, Department of
Justice, on legislation leading up to the 1989 Act, arguing that post-employment restrictions could prohibit
representations which were in the national interest). Similar views were forwarded by the ACLU, which
maintained that a statute prohibiting the representation of foreign interests regulated political activity and,
to be upheld, must withstand strict judicial scrutiny. See Post-Employment Restrictions for Federal
Officers and Employees: Hearings on H.R 2267 and Related Bills Before the Subcommittee on Adminis-
trative Law and Governmental Relations of the House Comm. on the Judiciary, 101st Cong., 1st Sess. 200,
204-06 (1989). See also Appendix 1HI to this Report.

S. Rep. No. 101, 100th Ccng., 1st Sess. 14 (1987).
12
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These post-employment restrictions establish a comprehensive
set of rules that apply across the board to federal officials and
employees in all agencies and departments. For the most part,
these rules appear to have worked successfully.i¥ They apply
with full force to USTRs and Deputy USTRs, and thereby provide a
solid framework for protecting the public interest in regulating
the post-employment activity of persons who occupy those posi-

- tions.

B. Special Restrictions Placed Upon Senior Trade Negotiators

Beginning in 1992 and by expansion in the 1995 USTR Amend-
ment, Congress created a special rule that singles out former
USTRs and Deputy USTRs for special, more restrictive treatment
than other, similarly-situated, former senior officials. Con-
gress did so with virtually no meaningful deliberation or expla-
nation. It is the ABA's view that, in so doing, Congress created ~
a separate category of post-employment treatment for the ‘senior
U.S. trade officials that cannot be justified and should be
eliminated.

The first step along this path occurred in 1992, when
Congress, as part of an appropriations bill, enacted a new
Section 207(f) (2) which lengthened to three years the foreign
entity ban as it applied to the USTR.Z’ The Senate report
describing this provision contained no meaningful explanation or
justification of the longer period.? In signing the bill,
President Bush took strong objection, noting that the change had
been passed without any public discussion of the merits, without
consideration of its relationship to the comprehensive amendments
passed in the Ethics Reform Act of 1989, and without evaluation
of "the implications of targeting for coverage just one posi-

The ABA may, of course, have occasion in the future to comment or suggest improvements that would
enhance the effectiveness of these rules. That is not the subject of this Report.

Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies Appropriations Act,
1993, Section 609, Pub. L. No. 102-395, 106 Stat. 1828, 1873 (1992).

See S. Rep. No. 102-331, 102d Cong., 2d Sess. 118 (1992).
13
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tion."2¥ President Bush signed the bill because it was a neces-
sary funding measure.

Continuing this pattern of acting without legislative
hearings or development, the 1995 USTR Amendment enlarged this
special USTR restriction to a-lifetime ban, and expanded the ban

_to cover Deputy USTRs as well as USTRs. Like the initial 1992
creation of the special post-employment rule for USTRs -- and
unlike the broadly-applicable post-employment rules of the Ethics
in Government Act of 1978 or the Ethics Reform Act of 1989, each
of which underwent extensive legislative consideration -- the
USTR Amendment did so without any meaningful legislative back-
ground.

This action raises serious legal and policy questions. 1In
departing from the "waiting period" rationale that underlay the
general one-year ban on representation of foreign governments in
the Ethics Reform Act of 1989,3 the new lifetime ban raises the
very constitutional questions that led the Justice Department and
other witnesses to express concern during the 1989 reform legis-
lation. One of the bills leading to the 1989 Act contained a
lifetime ban on certain high ranking officials representing or
advising foreign entities. In hearings on that bill, a Justice
Department spokesman agreed that the lifetime ban raised a
serious constitutional problem.® Another Justice Department
official doubted that reducing the ban to 10 years would remove
the constitutional problem./ Commenting on a substitute version
of the bill, a spokesperson for Common Cause agreed with shifting
away from a lifetime ban on representing foreign governments in
favor of a shorter period. While believing that the period for
the ban should be longer than for other repr?sentations, Common
Cause was "very troubled by a lifetime ban and would not recom-

28 Weekly Compilation of Presidential Documents 1874 (Oct. 12, 1992) (statement by President George
Bush upon signing H.R. 5678).

See supra, fn. 25.
Integrity in Post Employment Act of 1986: Hearings on S. 2334 Before the Senate Comm. on the Judiciary,

99th Cong., 2d Sess. 37-38, 41-43, 66 (1986) (testimony of John C. Keeney, Deputy Assistant Attorney
General, Criminal Division, Department of Justice).

E

32 1d. at 87-88 (testimony of Stephen S. Trott, Assistant Attorney Genera! for the Criminal Division,
Department of Justice).

14
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mend that."? Others testified that even a 10-year ban was too
long.¥/ The ACLU suggested that "[a]lt the very least such a
prohibition should expire if the party controlling the White
House changes in the interim. "3/

More importantly, no persuasive rationale has been advanced
for applying special rules to senior trade officials. Former
USTRs were barred by pre-1992 law, for example:

® from ever assisting foreign governments in any matter in
which they had direct involvement while in government ;¥

® from communicating with USTR officials on any policy issue
for a period of one year;¥

® from communicating with USTR officials within two yeaxs on
any matter that was active within USTR during the last year
of the former USTR's service;¥ and

® from appearing before any agency, within one year after
leaving government, on behalf of a foreign government or
political party.¥

Taken together, these rules adequately protect against the
possibility, and against the appearance of "influence peddling"
or "misuse of inside information" by former trade officials on
behalf of foreign interests.

3y See id. at 179 (testimony of Ann McBride, Senior Vice President, Common Cause), Post-Emplo)mem
Conflicts of Interest: Hearings on H.R 5097 and Related Bills Before the Si ittee on Administrative
Law and Governmental Relations of the House Comm. on the Judiciary, 99th Cong., 2d Sess. 103-04
(1986) (testimony of Ann McBride, Senior Vice President, Common Cause).

34/ See id. at 183, 186 (testimony of Norman ). Omstein, American Enterprise Institute).

35/ Hearings on S. 2334 (Integrity in Post Employment Act of 1986) Before the Senate Comm. on the
Judiciary, 99th Cong., 2d Sess. 199 (1986) (testimony of Morton H. Halperin and Jerry J. Berman on
behalf of the American Civil Liberties Union).

36/ 18 U.S.C. § 207(aX1) (1989).

3V 18USC. §207(c).
3 18U.SC. §20%ax2).
3  18USC.§207().
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There are at least three other compelling reasons to repeal
the new post-employment restrictions. ~First, the restrictions
could easily hinder advancement of U.S. interests by diminishing
the pool of qualified senior trade negotiator candidates. Among
the factors cited in discouraging people from public service are
increasingly severe post-employment restrictions. Past USTRs and
Deputy USTRs have not made a full career of public service; like
other senior appointees, they have returned to their communities
and their private practices after serving in public office.
Qualified candidates may decline to serve if their livelihoods --
often after a relatively short period of government service --
would thereby be materially jeopardized. Second, there has been
no documented misconduct by former USTRs or Deputy USTRs which
would justify the new, heightened restrictions. Third, there is
no principled reason to single out trade negotiators; rather, the
new restrictions simply penalize or demonize the representation
of foreigners. Other government officials -- e.g., the Secretar-
ies of Defense or Transportation, or the Attorney General --
could just as easily be subject to the same lifetime ban.

Meanwhile, there has been absolutely no showing that the
general rules applicable to all other government officials
insufficiently protect the interests of the United States. The
public interest is in having nominees who become public officials
adhere to the highest standards while executing the duties of
their office. After someone leaves office, the government's
interest is properly limited to preventing the misuse of its
confidential information and the mibuse of influence.%/

IV. CONCLUSIONS AND RECOMMENDATIONS

For the reasons set out above, it is the view of the ABA
that:

40/ See Integrity in Post Employment Act of 1986: Hearings on S. 2334 Before the Senate Comm. on the
Judiciary, 99th Cong., 2d Sess. 79-80 (1986) (testimony of David H. Martin, Director, Office of Govern-
ment Ethics). The American Civil Liberties Union ("ACLU") 2lso opined that the misuse of inside
information should be the focus of ethics laws, rather than the identity of the client. /d at 198 (testimony
of Morton H. Halperin and Jerry J. Berman on behalf of the American Civit Liberties Union); Hearings on
H.R 2267 and Related Bills (Post-Employment Restrictions for Federal Officers and Employees) Before
the Sub: ittee on Administrative Law and Governmental Relations of the House Comm. on the
Judiciary, 101st Cong., 1st Sess. 200, 210-11 (1989).

16
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Congress should avoid statutory provisions that disqualify
senior executive or judicial appointees on the basis of
clients they have previously represerted.’

Congress and the Administration should continue to utilize
traditional mechanisms (including the Senate's power of
confirmation), rather than special pre-:or post-employment
rules, to ensure that senior executive or judicial positions
are filled only by highly qualified persons who will fulfill
the responsibilities of their positions with complete integ-
rity.

Ethics-in-government rules, whether addressed to pre- or
post-government employment activities, should not single out
foreign policy or trade functions for special, restrictive
treatment. Congress should repeal the 1995 amendments to 18
U.S.C. §207 and 19 U.S.C. §2171(b), whose effect is to
restrict the pre- and post-employment activities of U.S.
Trade Representatives ("USTRs") and Deputy USTRs on behalf
of foreign interests, and should not extend those provisions
to cover other senior government positions.

Respectfully submitted,

Lucinda A. Low

Chair,

Section of International Law and Practice
January, 1997
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PREPARED STATEMENT OF HON. ALFONSE [’AMATO

Good morning Mr. Chairman and thank you for holding this important hearing.
Welcome, also Ambassador Barshefsky.

Mr. Chairman, the area of trade is one of the most important issues that this
Committee is faced with. The United States’ Trade imbalance with countries like
Japan and our lar%est trading partner, Canada, is of great concern to me. It is im-
perative that the United States maintain open markets throughout the world, in
every corner of the globe.

I am confident that Ambassador Barshefsky will continue to work tirelessly in her
efforts to ensure open markets for all U.S. companies and fight for fairness in every
negotiation she undertakes on behalf of the United States. American workers and
the prosperigy of the U.S. economy de;}:}end on it.

I am proud to support Ambassador Barshefsky today. She has always been a tena-
cious, strong representative of U.S. interests, and I look forward to continuing our
strong working relationship.

Thank you Mr. Chairman.

PREPARED STATEMENT OF ORRIN G. HATCH

Mr. Chairman, I want to add my support for the nomination of Ambassador
Charlene Barshefsky to be the U.S. Trade Representative.

I have spoken to Ambassador Barshefsky personally; I have reviewed her back-
ground prior to taking office; and I have reflected on her performance over the past
three and one-half years as Deputy and as Acting USTR. In short, I am satisfied
that Ambassador Barshefsky is utterly loyal to U.S. interests and will continue to
represent those interests in an outstanding manner.

‘0 repeat her qualifications would be to echo much of what is being said here
today. Additionally, I can’t recall a USTR nominee who has enjoyed such wide-
spread—and diverse—public support.

Despite this strong support, this Committee must justify its waiver in conform-
ance with the law. I voted for the Lobbying Disclosure Act and the restrictions that
it imposes on foreign influence on the US policy-making process. But, in the particu-
lar case before us, I have found no lawful basis or other reason for denying Ambas-
sador Barshefsky the benefit of a waiver. She was, in fact, serving in a position,
that of Deputy USTR, at the time the law was enacted. Accordingly, I fully support
the Roth-Moynihan resolution, S.J. Res. 5.

Before closing, Mr. Chairman, I want to raise a number of trade-related questions
that I will submit for the record and to which Ambassador Barshefsky is requested
to reply to in writing.

PREPARED STATEMENT OF HON. CONNIE MACK

Ambassador Barshefsky, in your capacity as Deputy Trade Representative, you
have shown yourself to be an extremely able negotiator. Indeed, it is my under-
standing that some of your colleagues overseas were not overly enthusiastic upon
learning of your nomination. However, you can be assured that I consider this to
be a positive sign.

The position of Trade Representative requires the tireless pursuit of unfair trade
practices and when found, an aggressive approach to negotiations to bring about
their elimination. Given your past ﬂerformance, and by all press accounts I have
read, you appear to possess both of these traits in abundance.

As you well know, free trade secures the benefits of a nation’s comparative advan-
tage. It leads to greater economic growth, more jobs, greater efficiency and a higher
standard of living. Free trade improves the flow of ideas and technological advances
that improve our standard of living. Additionally, free trade sharpens competitive
pressures that lead to groductivity gains and it broadens the availability of re-
sources for producers and gives consumers ﬁ-reater access to goods and services.

Free trade between nations is critical to long-term ecoromic growth. And, it is no
coincidence that the U.S. has been a long-time leader in promoting free trade across
borders to the benefit of its citizens.

I firmly believe the future of our nation’s economic growth is greatly dependent
on successfully competing in a global economy. U.S. trade now runs roughly 23 per-
cent of GDP—-nearly triple their 1950s level. Additionally, export of U.S. goods and
services has risen by 20% and some 12 million U.S. workers now owe their jobs to
exports.
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In order to expand upon the tremendous economic gains the U.S. has achieved
through free and open trade, we must continue our policies of reducing trade bar-
riers, high tariffs, and anti-competitive tax and spendini policies. As the inter-
national world market continues to grow, it is essential to the health of our economy
that U.S. businesses have full access to foreign goods and services. Without this,
many of our country’s businesses, and the jobs resulting from them, will disappear
as their market share is lost to foreign competitors.

It falls upon you, Ambassador Barshefsky, to continue the fight for the elimi-
nation of foreign trade barriers to U.S. exports wherever they exist and to ensure
that the United States remains the economic envy of the world in an ever expanding
international market place.

- I look forward to working with you in the future and wish you the best of luck
in your new position.

PREPARED STATEMENT OF HON. CAROL MOSELEY-BRAUN

Mr. Chairman, members of the Committee, it is my privilege to introduce to the
Committee President Clinton’s nominee for the position of United States Trade Rep-
resentative, Ambassador Charlene D. Barshefsky. I congratulate the President for
such a splendid appointment. I do not believe he could have made a better choice
for Trade Representative.

As you know, the Office of the United States Trade Representative is responsible
for developing U.S. trade policy, and negotiating and enforcing trade agreements.
In Ambassador Barshefsky, the President has nominated a proven trade negotiator
and a person who has more than 20 {ears experience in the field of international
trade law. She is extremely well-qualified for the position and ranks among the
most able people to have the opportunity to serve as America’s chief trade policy
formulator and trade negotiator.

Although Ambassador Barshefsky established her professional reputation in
Washington, she was born and raised in Chicago. As proof of her pride in her Chi-
cago roots, on the wall of her study is the “No Parking, No Stopping By Order of
the Chicago Police Department” sign that mysteriously disappeared from the elm
tree in front of her childhood home the same year she entered college. Moreover,
as testament to her perseverance, solid Midwestern values and optimism, a Chicago
Cubs baseball cap sits on her bureau. She received her undergraduate degree from
the University of Wisconsin and a law degree from Catholic University.

Ambassador Barshefsky, of course, needs no introduction to the members of this
Committee. Her record of professional excellence and achievement as Deputy and
Acting U.S. Trade Representative is familiar to all of us who have an interest in
U.S. trade policy. Under her leadership, USTR has negotiated a number of ground-
breaking bilateral and multilateral trade agreements. The recently concluded Infor-
mation Technology Agreement, the U.S.-Japan Framework eement, the Intellec-
tual Property Rights Enforcement agreement with China, and the resolution of our
long-standing dispute with Japan on insurance illustrate her skill as a negotiator,
enforcer of current trade agreements and settler of trade disputes. Because of Am-
bassador Barshefsky extraordinary negotiation skills and diplomatic savvy, Ameri-
ca's commercial and trade interests have been significantly advanced in markets
around the world and American workers have increased prospects for a brighter eco-
nomic future.

Another reason I strongly support Ambassador Barshefsky’s nomination is her
recognition of the growing importance of developing economies, particularly those in
Africa, to United States business. Capitalizing on the business opportunities in
these new markets means increased trade for American companies, which in turn
means more jobs for American workers, including my constituents in Illinois. I look
forward to working with the Ambassador to ensure that the trade opportunities in
these markets will not be lost or overlooked.

As you know, Ambassador Barshefsky enjoys an international reputation as a
tough and tenacious negotiator. Her skills were put to good use last year when, on
her way home from an unusually demanding negotiating session in Beijing, she
learned that the President was about to nominate her to be the new Trade Rep-
resentative., Unable to find a television, Ambassador Barshefsky faced her most
challenging negotiation: how to persuade three rowdy airport barflies watching a
hockey game to change the channel to the president’s news conference. After a brief
- conversation, they grudgingly agreed to interrupt their viewing of the hockey fiame

for a few minutes. This was clearly an impressive display of negotiating skills. I
therefore want to offer the Ambassador the ultimate challenge: attempting the same
thing at O'Hare airport when the Bulls are playing.
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Away from the rigors of being a very visible, high-ranking government official and
an expert at the bare-knuckled brawling that characterizes trade negotiations, Am-
bassador Barshefsky is the proud mother of two girls. In the evenings, she routinely
ignores ringing telephones so she can spend time with her daughters and help them
with their homework and music lessons. When the demands of her position require
her to travel, she spends endless hours on the telephone talking with her daughters
about their activities and school work. Her dedication to family speaks volumes
about Ambassador Barshefsky’s priorities and what kind oprerson she is.

Before joining the Administration in 1993, Ambassador Barshefsky worked eight-
een years as an international lawyer trade with Steptoe & Johnson, one of Washing-
ton’s leading law firms. Her private sector experience and public service as Deputy
and Acting U.S. Trade Representative have endowed her with a deep understandin,
of our trade laws and international agreements and an understanding of the nee:
to increase the exports of American products by eliminating foreign trade barriers.

I have had the opportunity to work with Ambassador Barshefsky on a number of
trade related issues over the past four years. She is extremely intelligent and with-
out peer in her understanding of U.S. trade policy and international trade agree-
ments. Most important, perhaps, Ambassador Barshefsky clearly understands the
difference between a good trade agreement that benefits the United States and a
bad agreement that will hurt American interests. She will walk away from an
agrei:ament before she compromises the interests of American business and American
workers.

In both word and deed, Ambassador Barshefsky has demonstrated an interest in
and grasp of a broad range of trade issues, including aﬁriculture, textiles intellec-
tual property, and high-technology to name but a few. She has worked tirelessly to
enforce our trade agreements and open foreign markets for U.S. products. Her rep-
utation for aggressiveness in promoting U.S. economic interests is legendary. She
has earned high marks from both American business and labor and the grudging
respect of our trade partners.

ith the WTO still in its formative stage, the U.S. in dispute with major trading
partners, and the need to ensure that hard won concessions at the negotiating table
will not be lost because of our trade partners’ failure to honor the agreements the
have signed, I am convinced that Ambassador Barshefsky is the best person to ad-
dress these issues and resolve any future trade disputes. I strongly support her con-
firmation and look forward to working with her to tackle the challenges facing
American business and workers in the global marketplace.

PREPARED STATEMENT OF HON. JOHN D. ROCKEFELLER IV

Mr. Chairman, I wholeheartedly support the nomination of Charlene Barshefsky
to be the United States Trade Representative. And thank you, Mr. Chairman and
Senator Moynihan, for moving so quiclen())n this and the need to pass the waiver
of the so-called “Dole Law,” to allow for bassador Barshefsky’s formal promotion.

I hope this Committee and then the entire Senate will recognize that we are in
the position to confirm a highly qualified nominee for a critical job, and that time
is otp the essence. Ambassador Barshefsky has earned this post through a track
record of tremendous achievement for American business and economic interests in
her work at the USTR. She now should have the title and the strong vote of con-
fidence from the U.S. Congress to proceed with the job awaiting her in trade nego-
tiations and efforts with high stakes for our industries and our economy.

After reviewing the record carefully, and speaking to Ambassador Barshefsky ex-
tensively, I also believe it is entirely appro%nate to waive the Dole Law in her case.
I might remind everyone that in passing this law, there was no discussion of it on
the Senate floor or in any committee, and there is no legislative history or commit-
tee report language which explains the provision. I think we are now finding out
that this lack of deliberation is not necessarily useful.

Fortunately, Ambassador Barshefsky was allowed to remain a Deputy USTR
under a grand-fathering provision that applied only to her and Mickey Kantor who
was then USTR. This waiver merely says that it should continue to apply to her
for her promotion from Deputy to USTR. 1 also do not think there is any basis for
worrying about this setting a precedent. This is a special situation calling for swift,
specific action to take advantage of a highly qualified, effective nominee for this
major position at a very critical time for trade and our economic interests.

3ne of her strongest qualifications is her grasp of the complicated issues sur-
rounding China’s integration into the global economy. This is the single biggest
long-term macroeconomic challenge facing the United States and the nations of the
world. China is the world’s largest country, in terms of population, and its economy
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will become the world’s largest in the years to come. If its accession to the WTO
in particular is not handled properly, the ramifications will negatively affect all of
us for years.

I also want to register a strong vote of approval for Ambassador Barshefsky as
we face the challenge of how to proceed with our bilateral dealings on trade with
Japan. I have just returned from leading a trade delegation of West Virginia busi-
ness people to Japan and Taiwan. One of the messages we heard from Japan was
its desire to move away from bilateral discussions about our trade disgutes. I
wouldn't be surprised if one of the factors they would like to avoid is a U.S. nego-
tiating team headed up by someone as forceful and capable as Lharlene Barshefsky.
My response is that overall U.S.-Japan relations depend on our ability to deal with
one another on our trade issues, and that we couldn’t do any better than to have
Ambassador Barshesky at the helm representing the United States.

The next several years could and should be a time when trade plays-an important
role in our country’s agenda in the world, and when this committee has the oppor-
tunity to help ensure that progress is made in opening up markets and shaYing
trade policy. We have before us a nominee who has the experience and the skill to
lead the way.

And it will matter how quickly we act on this nomination. We are running up
against the deadline on negotiations over an agreement on basic telecommunications
services—an industry with over $500 billion in revenues in 1994 alone. We will also
be asked to look at new trade regimes, in this Hemisphere and across the Atlantic,
and the swathe encompassed by APEC. These are monumental issues, all of them
run through the Trade Representative’s office, and American business is counting
on us to act swiftly.

Again, Mr. Chairman, I have full confidence in Charlene Barshefsky’s ability to
be one of the great U.S. Trade Representatives. I again thank the Chairman and
the Ranking Member for moving so quickly to consider this nomination, and to pass
the waiver legislation, so she can get on with work that is of such vital importance
to all Americans.
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February 13, 1997

Editorial Section
United States Senate
Committee on Finance
Washington, DC 20510

RE: Confirmation Hearings for Ambassador Charlene Barshefsky
January 29, 1997

Dear Sir:

I am writing to express my unqualified support for Ambassador
_Charlene Barshefsky to serve as the US Trade Representative. I feel her
appointment is long overdue and I encourage the Senate to confirm her
to this position expeditiously.

I am also writing to express my equally strong opposition to
Section 21 of the Lobbying Disclosure Act of 1995, which imposes pre-
and post-employment restrictions on the USTR and the Deputy USTR.
In this regard, I am submitting for the record a copy of a guest editorial
that I published in the Journal of Commerce on January 29, 1997.

Singerely.
|

%i}\a L amev™
phen Lamar

Ste
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The price of pragmatism

BY STEPHEN LAMAR

Earller this month, President
Clinton formally nominated
Charlene Barshefsky to.be the
U.S. trade representative in his
second term. Such a move is
long overdue and has been
widely welcomed because of
Ms. Barshefsky’s skill and ex-
pertise in advancing U.S. trade
interests.

Nevertheless, the manner in
which the administration han-
dled the Barshefsky nomination
may become a source of uncer-
tainty for long-term U.S. trade
policy.

By all accounts, Ms, Barshef-
sky is a skilled negotiator with
an expert grasp of trade law
and diplomacy. As the deputy
U.S. trade representative, she
has played a central role in the
negotiation of over 200 trade
agreements in the past four
years and has eamed the re-
spect of many in Congress and
in foreign capitals. Making her
the USTR is not rocket science.

It is, however, against the
law.

Unfortunately for Ms. Bar-
shefsky and the country, a litte
understood provision of the
Lobbying Disclosure Act of
1995 prohibits the president
from appointing as USTR or
deputy USTR any “person who
has directly represented, aided,
or advised a foreign entity. . .
in any trade negotiation, or
trade dispute, with the United
States.”

As a lawyer in private prac-
tice, several years before the
law was enacted, Ms. Barshef-
sky briefly served as an adviser
on trade matters to the Canadi-
an govermnment. While the dis-
closure act effectively grandfa.
thers Ms. Barshefsky in her
existing position, it technically
prevents her from getting a
promotion.

To get around this inconve-
nience, Mr. Clinton has pro-
posed legislation to waive the
efféct of this prohibition on Ms.
Barshefsky, arguing that the ef-
fect of the grandfathering

should apply to the USTR posi-
tion as well.

By requesting a waiver from
the law's restrictions, rather
than pushing for outright re-
peal of the law as an unconsti-
tutional infringement of his
powers, Mr. Clinton is trying to
reach a pragmatic and political-
ly acceptable solution. In all
faimess, one can hardly blame
him for taking such a step, giv-
en the.bad name trade has got
because of the questionable
fund-raising by some Demo-
cratic operatives and the anti-
trade rhetoric of Ross Perot and
Pat Choate.

At a time when the president
is expected to articulate the
compelling need for fast-track
trade negotiating autbority, it
is disturbing to see be cannot
mount a spirited defense for
bis senior trade adviser.

But the damage caused by Mr.
Clinton’s action will be four-
fold. First, the law gains some
validity because Mr. Clinton’s
request for a waiver supports
its implementation. Mr. Clinton
thus becomes an accomplice in
the erosion of the power of the
presidency both to make ap-
pointments and to define and
advance trade policies.

At a time when the president
is expected to articulate the
compelling need for fast-track
trade negotiating authority, it is
disturbing to see he cannot
mount a spirited defense for
his senior trade adviser.

Second, future USTRs will
now be screened to make sure
they are pure of any foreign el:
ements. Such a screening proc-
ess will greatly reduce the pool
of potential candidates, depriv-
ing the United States of their
talents.

This is unfortunate. The
mark of a successful USTR is
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an individual who car under-
stand the range and competing
nature of U.S. interests, synthe-
size them into a cogent posi-
tion, and argue that position
with foreign governments.
Many past USTRs have been
successful because they brought
a variety of experiences, includ-
ing those gained through expo-
sure to foreign governments, to
the job.

Third, because the request
for the waiver implicitly accepts
the main premise of the law —
that individuals who have
worked with foreign govern-
ments are damaged goods —
Mr. Clinton inadvertently fuels
the very arguments that are ad-
vanced by Mr. Perot and Mr.
Choate. Having a USTR who
has advised and worked with
foreign governments and com-
panies helps dispel the popular
myth that foreigners are simply
a source of job losses.

Finally, the apparent accept-
ance of the law by the execu-
tive branch has rendered hun-
dreds, if not thousands, of
potential USTRs ineligible for
the job. As those individuals
scramble to inoculate them-
selves from thelr past, current,
or future foreign clients, there
will be a chilling effect on pub-
lc disclosure records. Such a
result is ironic for a provision
contained in a bill to promote
greater disclosure of such activ-
ities. ‘

Mr. Clinton would have
served himself and the nation
better by nominating Ms. Bar-
shefsky and then challenging
the law as an unconstitutional -
encroachment on his ability to
make appointments. With Ms.
Barshefsky at the center of the
argument, he would have had a
good chance of winning both
the political and legal debates.

While such a strategy is
fraught with risk, it is also the
only one that offers a win-win
scenario.

Stephen Lamar is an international
frade consultant in Washingion.



