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IRS RESTRUCTURING

WEDNESDAY, JANUARY 28, 1998

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 10:07 a.m., in
room SD-215, Dirksen Senate Office Building, Hon. William V.
'Roth, Jr. (chairman of the committee) presiding.

Also present: Senators Grassley, D’Amato, Murkowski, Gramm,
Lott, Moynihan, Baucus, Rockefeller, Breaux, Conrad, Graham,
Bryan, and Kerrey. .

The CHAIRMAN. The committee will please be in order. I would
ask Secretary Rubin and Charles Rossotti to come forward, as they
have done. It is a pleasure to welcome both of you gentlemen. We
appreciate your being here.

I understand that the Leader has another meeting, so, with the
indulgence of all the members, I would call upon him for any open-
ing remarks he may have.

OPENING STATEMENT OF HON. TRENT LOTT, A U.S. SENATOR
FROM MISSISSIPPI

Senator LOTT. Thank you very much, Mr. Chairman, colleagues.
I look forward to working with you, Mr. Chairman, Mr. Moynihan,
and all of the members this year. I think we have got a lot of very
important things we can do.

I commend you for what we achieved last year in our tax cut
bills and the progress that was made at the IRS oversight hearings
that we all participated in. I thought that was a very illuminatin,
and very important process to get to what we need to do in the I
area.

Now, since you are giving me this opportunity, I will be brief.
Mr. Secretary, it is always a pleasure to have you back here. But
especially, Mr. Rossotti, I want to welcome you. In the back room
we were joking a little bit about the task you have before you. We
do wish you very well and we hope you have great success in the
position you have.

You are undoubtedly a brave man for taking the job as IRS Com-
missioner. But I did have the pleasure to look at your resume and
visit with you and I think that you are the right man for the job
now.

I must be honest with you, you run an a%ency I do not like and
wish did not exist, quite frankly. Some call IRS a necessary evil.
I know I agree with the second part of that description, but I have
not made up my mind if I agree with the first part.

1)
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Now, you are in the unenviable position of attempting to restruc-
ture an agency within an administration that sometimes does not
seem to want to do all that needs to be done. We have a bill before
:lxs that came out of the House. Clearly, we think more needs to be

one.

As I said last night, we just cannot have a government agency
in America that people are afraid of, that they feel threatened by
and intimidated. As the audits have shown, there have been quotas
and there have been improper seizures. There are major problems
over there. '

But I look forward to studying your reorganization plan. I think
irou should have that opportunity. I hope you will lead. In the past,

think what we have had is a little lip service, while quietly the
word is being sent down to the agents, just keep doing what you've
been doing.

I am not going to say absolutely how much of that was going on.
But you must make it clear that this culture of threats, intimida-
tion, guotas, and unfair treatment of American taxpayers is going
to end.

So we will look at your reorganization plan. We will have what
I hope will be some helpful legislation for you to be able to do that.
Until I have evaluated your proposal I will not deem it too little
or say anything critical. I am going to be hoping for the very best.

But you are there at a critical time. You must be aggressive and
work with us. If you need tools, tell us what it is. You do not work,
really, for the President and you do not work for us, you work for
the erican people. This agency is in a mess and it is important
that we restore the trust of the American people in at least being
treated fairly. So we will look forward to seeing your plan.

Mr. Chairman, I would like to have my one-page statement put
in the record at this point.

The CHAIRMAN. Without objection.
d.[’Iihe prepared statement of Senator Lott appears-in the appen-

ix.
Senator LOTT. Thank you all.

The CHAIRMAN. Thank you, Mr. Leader.

We will call on everybody to make an opening statement. We
would ask everyone but Senator Moynihan and myself to be limited
to three minutes, because we do have a full day this morning.

OPENING STATEMENT OF HON. WILLIAM V. ROTH, JR., A U.S.
SENATOR FROM DELAWARE, CHAIRMAN, COMMITTEE ON FI-
NANCE

The CHAIRMAN. Let me begin by welcoming my colleagues and
members of this committee to the first in a series of hearings that
I anticipate will have a profound effect on the life of every family
and taxpayer in America.

Never before has Congress had the opportunity it now has to
make necessary and lasting reform to the Internal Revenue Serv-
ice. This, of course, is not the first time the issue of improving the
agenc that collects our tax revenue has come before Con ess, and
most likely it will not be the last, but never before has the agency
been so ripe for reform.
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Never has there been such agreement on the need for restructur-
ing—agreement that runs not only throughout both houses of Con-
gress—but includes the administration and the hierarchy of the
IRS itself.

When conditions line up this way, I believe history is ready to
be made. The potential for real reform that we have before us is
certainly the result of efforts too numerous to mention. Both
Houses of Congress have focused on this issue.

The work of the Restructuring Commission was invaluable to our
effort, as are the ongoing investigation and oversight efforts of this
committee, not to mention the determined leadership of the IRS’s
new Commissioner Charles Rossotti.

I appreciate the response and early efforts the agency made in
the aftermath of our first series of oversight hearings last Septem-
ber. Commissioner Rossotti and I have met on several occasions,
including attending a Taxpayer Service Day in Wilmington, Dela-
ware. I find him sincere and very much resolved to press forward
with reforms that will change the way the IRS does business.

Already the agency has increased the safeguards that must be
taken before it can seize a taxpayer’s property. It has admitted to
using quotas, statistics, and standards of measurement that pit
IRS employees against taxpayers in adversarial and potentially de-
structive confrontations. And it has made a concerted effort to
strengthen taxpayer services. In fact, Commissioner Rossotti has
undertaken an ambitious effort to bring balance to the agency’s
dual mission of service and enforcement. I appreciate his efforts
and laud his leadership.

Now, these self-imposed reforms mark a noble beginning in our
collective effort to bring real change to the agency, but they are
just that, a beginning. The many shortcomings, abuses, and ineffi-
ciencies we are discovering within the IRS are not solely the fault
of the agency itself. Congress and the administration must share
in the blame.

Consequently, necessary change will not be made by internal ef-
forts alone. We need legislative remedies, we need real enforce-
ment, disciplined congressional oversight, and a long-term change
in culture and attitudes.

If history has taught us anything about the IRS, it is that, de-
spite past efforts to reform the agency, it has consistently suc-
ceedecr in falling back into a pattern of mismanagement, abuse, and
inefficiency.

There is a well-established history of accusations, congressional
hearings, minor reforms, and then nothing! No further oversight,
no followthrough, no real effort to get to the core of the problems
that plagues the agency.

This—again, largely the fault of Congress—has led to cynicism in
the taxpayer and a dismissive attitude within the agency that says,
if we hold on long enough, this will pass and we can get back to
our old way of doing things.

Well, this time around I am determined to change business as
usual. As I have said, thanks to the efforts of many, we have the
conditions necessary for real reform, for restructuring that will
change the way the agency interacts with the taxpayer and the
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wayhAmericans feel about the IRS. In this effort, we must be thor-
ough. ‘

Reform must go beyond simpy creating an oversight board to es-
tablishing one that is independent of political and internal influ-
ences, one that has the ability to be an independent check on the
way the IRS does business.

Reform must go beyond making cosmetic changes that address
personal concerns about abuse and ineffective management, to in-
corporate lasting change that gets at the very core of the agency’s
culture, constructively shaping it, and improving morale, efficiency,
and service. »

Reform must go beyond simply beefinF up current internal in-
spections in our effort to root out abuses, lawless behavior, and der-
elict employees; to build an inspection system that is independent,
able to operate openly, honestly, thoroughly, beyond the influence
of management and other agency interferences.

Perhaps most importantly, reform must go beyond a few minor
improvements of strengthening taxpayer protections to literally ad-
dressing the balance of power between the taxpayer and the agen-

cy.

This includes not only looking at changing burden of proof rules,
but addressing how interest and penalties are assessed, How liens
and seizures are used; how the agency imposes labels like “Illegal
Tax Protesters” and “Potentially Dangerous Taxpayer,” on Ameri-
cans, and how those labels affect taxpayers, their futures, and their
relationship with the agency. Ii also includes making certain that
taxpayer cases are resolved expeditiouuly and conclusively.

A vital part of increasing taxFayer protection includes increasing
accountabilit%' among IRS employees, bringing simplicity and con-
sistency to the process that governs a taxpayer’s interaction with
the agency, and includes bringing sunshine to the IRS, stripping
away the cloak of secrecy and mystery and the use of intimidating
tactics, and making the Office of Taxpayer Advocate truly that, the
taxpayers’ advocate, completely independent of management influ-
ence and bureaucratic interferences.

Well, as you can see, what this committee, this Congress, has be-
fore it is a tall order. These areas I have listed, while they may ap-
pear to be a complete list, are only a sampling of what we need to
look at in our restructuring efforts. In the interest of time, I will
let them stand as an overview, a beginning. :

Our hearings today, tomorrow, and the weeks ahead will serve
to fill in the gaps. We will hear from experts, both inside and out-
side of the agency. I am particularly looking forward to the insights
that Secretary Rubin and Commissioner Rossotti will share with
us.

I remind my colleagues, as well as the media and all those who
might be watching and listening, that while the current may serve
our efforts today, we will only succeed through a sincere effort be-
tween Congress and the administration.

Our success will only be as strong and lasting as our mutual re-
solve to make real reforms and build into the system a mechanism
that provides constant oversight. The IRS must have the power
and the authority necessary to collect tax revenue, but that power
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and authority must be used responsibly and under the direction of
an ever-vigilant Congress.
Senator Moynihan.

OPENING STATEMENT OF HON. DANIEL PATRICK MOYNIHAN,
A U.S. SENATOR FROM NEW YORK

Senator MOYNIHAN. Thank you, Mr. Chairman. You are very
generous to welcome us back to  .r first hearing of the second ses-
sion.

I know I have asked a number of colleagues how they passed the
interval since we last recessed, and most said they spent most of
ﬁl{%ir time watching advertisements on television for the new Roth

The CHAIRMAN. Chuck says they call it the Roth IRA.

Senator MOYNIHAN. We welcome Secretary Rubin, of course. We
would hope that he might want to refer in his remarks to the ex-
traordinary proposals and outline he made in his lecture at George-
town recently on the financial situation in Asia and the prospects
for international regulation of financial matters beyond the Breton
Woods proposals, which are a half century old now, which of course
is the task before Mr. Rossotti, who honors us with his presence.

Mr. Chairman, you said never before has there been such an op-
portunity to address the problems, the procedures of the Internal
Revenue Service. I think you would perhaps agree that never be-
fore have we seen the advances in what could legitimately be called
management science. It has quite transformed large American or-
ganizations in the last 20 years or so, with a theoretical basis. I
mean, it is not just trying to see what works, but to figure out what
ought to, and testing it.

I have had the privilege of seeing Mr. Rossotti’s testimony. It
seems to me he has brought that management science from the pri-
vate sector where he flourished so to this assignment. He is deal-
ing, after all, with an organization established in 1862.

This is a 19th century organization and it has all the regular fea-
tures—stigmata, if you like—of the idea of a civil service organiza-
tion of that time. Every century and a half you can take a new look
at an organization, and you certainly have done, as did Senator
Kerrey and Senator Grassley in their earlier efforts, which follow
on from here.

I hope you will have a chance just to mention the year 2000
problem in your computers. The General Accounting Office has said
that the potential here is catastrophic, far beyond any organiza-
tional changes in the near term. If we do not handle that, none of
us will be back here, frankly, among other things because they will
have turned the lights off.

What {ou are dealing with in the IRS, many of these same pat-
terns will be found in the Social Security Administration, the only
other comparably sized and functioning organization of our time. It
is an early 20th century organization, but it still shows the pat-
terns of an earlier age in organizations.

So I look forward to the hearing. I know that the Chairman will
not mind if I express special gratification to see that Donald Lubick
will be here before us for confirmation as Assistant Secretary of the
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Treasury, a job he has been doing for a year and a half and did
so well three administrations ago.

It says here he is from Maryland Jf he wants to correct that be-
fore he gets up here, he has my vote, because, in fact, he is from
Buffalo. But we will leave that to another matter.

Mr. Chairman, thank you for welcoming us back.

The CHAIRMAN. Thank you, Senator Moynihan.

Senator Kerrey.

OPENING STATEMENT OF HON. J. ROBERT KERREY, A U.S.
SENATOR FROM NEBRASKA

Senator KERREY. Thank you very much, Mr. Chairman. -

First of all, I want to thank Secretary Rubin. It is a pleasure, at
this stage in the game, to be on the same side with you on this
issue.

I must note for the record that, during Congressman Portman
and my deliberation, and Senator Grassley and I's deliberation,
that the Treasury Department, though we had disagreements on a
couple of issues, responded to me changes for the IRS, and the
most notable change, of course, made me say to Mr. Rossotti yes-
terday when we were having a conversation, that it was a good
day’s work just to see that you've broken with tradition and
brought a manager on as a head of the IRS.

I must note what Senator Moynihan just said about management
practices. There is no question that this has become a science, that
this has become a new area of study. One of the areas of great con-
troversy in our deliberation, I see you informed me yesterday that
you were going to include, and showed me in your testimony, the
need to reorganize the IRS along functions rather than the stove-
pipe organization that we had before.

Both Congressman Portman and I looked at that and liked it. We
were unable, because of the time of our commission, to get our
arms around it, but we did include it as a part of our recommenda-
tions.

I note that because I think it is terribly important, although I
believe the law needs to be changed. I believe you need more au-
thority. I believe we need incentives to go to electronic filing.

There needs to be more oversight and accountability. There are
lots of things that need to be changed. None of it works unless you
get the right person in there to manage it with the expertise, with
the talent, with the understanding of how to manage an agency.

You told me yesterday that you had met a coufple of times with
the Treasury Employees Union. You know that if you propose any
structural change, even if we give you the authority in statute, that
it is going to be difficult and you have to get the employees’ rep-
resentatives on board to get that done.

One of the complaints that we heard in our field hearings, Mr.
Chairman, was that the previous reorganization effort was actually
pulling people out of the field, moving them back into central loca-
tions.

Your effort will reverse that. Your effort, as a consequence of or-
ganizing b{ function, will actually put more people out and give
customers better service than they had before. It will not be politi-
cally easy; in some cases it is not without some controversy.



7

But I must note at the outset, Secretary Rubin, although our dis-
putes and disagreements became quite public, it was not quite as
public that you made an awful lot of changes, and the most signifi-
cant was bringing Mr. Rossotti on board.

I hope, Mr. Rossotti, we can change the laws as quickly as pos-
sible. I appreciate and applaud the leadership that the Chairman
of this committee has given us in this area. I know he has got some
excellent ideas of how to make this legislation better and intends
to get that done. I appreciate very much Senator Lott making it a
high priority.

I hope that we can, 10 years from now, say that both with your
leadership and the change in the law that we make this year, that
the people of the United States of America look at the tax collection
agency and say that it is a better and more friendly operation.

The CHAIRMAN. Thank you, Senator Kerrey.

Senator Gramm.

OPENING STATEMENT OF HON. PHIL GRAMM, A U.S. SENATOR
FROM TEXAS

Senator GRAMM. Thank you for holding this hearing. I want to
thank our witnesses for being here. I was somewhat taken aback
last night to hear the President chiding the Senate for not passing
legislation reforming the IRS, and urging us to pass the House bill.

I am not so feeble-minded as to not remember that the President
originally opposed the House bill. I would simply like to say, Mr.
Chairman, that we are here because we do not think the House did
enough. I do not believe our problem is a management problem and
I do not believe it is a problem of insensitivity. It is a problem be-
cause power corrupts.

We need fundamental changes. I want to shift the burden of
proof so that every taxpayer, in dealing with the IRS, has the same
presumption of innocence that every criminal has in every court-
house in America.

I want to try to find a way to separate powers. I think it is fun-
damentally wrong to have one agency that is the prosecutor, the
judge, andy the jury, that has the power unilaterally to take some-

ody’s home or take somebody’s business.

I do not quite know how to do it, but I am hopeful that in these
hearings we will find a way of guaranteeing that, before some-
body’s home or somebody’s business can be taien by the IRS, that
they get their day in court to make their case, where they are
heard, and where an indeﬁendent judgment is rendered.

I also believe that if the IRS audits somebody, if the taxpayer
spends thousands of dollars on attorneys and CPAs to defend them-
selves, if at the end of the day they have been found to have done
nothing wrong, I believe that the Internal Revenue Service ought
to be responsible for reimbursing them for those costs.

Finally, I believe that it woufd be helpful, Mr. Chairman, if we
could come up with a system that guaranteed the rotation of senior
executives from the private sector into the IRS so that not every-
body in the senior management positions have been in the service
for 20 or 25 years. We might set up a system where a third of the
senior management would rotate in from the private sector, serve
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for a period of time, maybe 4 or 5 years, and then rotate back in
to the private sector.

So I believe fundamental reforms are needed. I believe we will
pass a very strong bill. I do not know whether in the end the Presi-
dent will like it, but I believe he will sign it.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Grassley.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM IOWA

Senator GRASSLEY. I am glad we are here on this issue, finally,
because restructuring the Internal Revenue Service is badly need-
ed. It has already been mentioned by several my service on the
Commission on Restructuring the IRS and working with Senator
Kerrey on the introduction on the first piece of comprehensive leg-
islation, which was the product of that year-long commission work.

I had hoped that we would pass this bill last fall, but this year
certainly we must pass it and have it signed into law by April 15.
In addition, we must pass solid, real reform. As the Chairman has
noted publicly, we get one chance at this legislation so we had bet-
ter do it right.

There are real problems dealing with the IRS and there are real
problems at the IRS. In this committee’s hearings last fall, we
heard horror stories about our government’s treatment of tax-
payers. Every time I go home I hear constituents tell about these
firsthand experiences, and rarely are these experiences good.

For this reason, it is not good enough just to try, we must try
and we must succeed. I have-a seven-point plan, and I doubt if very
many people would disagree with whether it is seven, eight, or
nine. But we need to get the job done.

Increase taxpayers’ rights and assure fairness for the taxpayers.
For starters, we must increase the independence of the taxpayers’
advocate at both the local and national levels and make sure that
the taxpayers can find these advocates.

We must also change the penalty system so that penalties are
not accruing unfairly. We must seriously look at increasing inno-
cent spouse protections and eliminating interest differentials be-
tween over-payment and under-payment.

Point Number 2. Focus on customer service rather than customer
abuse. Any legislation we must pass must restructure the IRS so
that it views the IRS as a customer and aims to give this customer
the best and most helpful service possible. Thus, reorganize the
IRS with the taxpayer in mind.

This means that there would be divisions to help small business
with their concerns and problems, a separate one to help big busi-
ness, and so on. This idea was considered by the Restructuring
Commission and we came up with the idea that it needs serious
exploration. Now I am glad to hear that Commissioner Rossotti has
embraced the idea. This reorganization may be a good first step to
reach our goal of focusing on customer service rather than cus-
tomer abuse.
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Third, provide for real, effective, constant oversight of the IRS,
particularly making sure that we are very vigilant on this, to help
the public and the press help us assist in this oversight.

Point Number 4. Make the IRS culture into that of a business
rather than that of a government bureaucracy.

Point Number 5. The IRS must meet the same expectations that
it expects from the taxpayers.

Point Number 6. Restore public confidence in the IRS.

Point Number 7. Make the Tax Code more user friendly. :

If we stick to these seven principles, then we will have real IRS
reform. Real IRS reform is a way that we can help American tax-
payers. The IRS has unfairly ruined peogle’s lives and we in the
Congress should be here to help improve their lives.

The CHAIRMAN. Senator Bryan.

OPENING STATEMENT OF HON. ROBERT H. BRYAN, A U.S.
SENATOR FROM NEVADA

Senator BRYAN. Mr. Chairman, thank you. Let me congratulate
you on your decision to begin our legislative agenda hearings with
the IRS reform. In my view, there is nothing more important we
can do for the American people than to enact IRS reform this year,
and to do so quickly.

The need for reform is well documented, both by the hearin%s
conducted by this committee and by many other sources. While
there are many specific improvements we can and should make at
the IRS, the biggest problem we face at the IRS does not easily
lend itself to a legislative solution. It is a well-entrenched corporate
culture which often views taxpayers as the enemy rather than the
customer.

The administration has taken an important first step in improv-
ing the IRS by selecting Mr. Rossotti. Unlike his predecessors who
had distinguished backgrounds in law and accounting, Mr. Rossotti
brings a management background and perspective and I think that
that will be immensely heF;ful. I look forward to hearing the de-
tails of the IRS restructuring that he will share with us later this
morning.

Mr. Chairman, there is no reason we cannot get IRS reform leg-
islation on the President’s desk by April 15, the tax filing deadline,
and give Mr. Rosgotti the tools that he needs to accomplish the dif-
ficult job that we have entrusted to him. :

The Kerrey-Grassley bill contains many provisions, a host of re-
finements to improve the existing Taxpayer Bill of Rights, includ-
ing such Xrovisions as shifting the burden of proof in certain civil
cases, and strengthening the taxpayer advocate by removing that
position from the IRS career path.

In addition, the bill provides new encouragemeints and require-
ments for the IRS to move into the 21st century with additional
paperless and electronic filing. I must say that is one encoura ing
aspect I see, the number of individuals who are availing themselves
of telefiling.

Mr. Chairman, in Nevada we have had our share of negative en-
counters with the IRS over the years. For example, a few years ago
the IRS established its own illegal book-making business in Ne-
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vada in an ill-fated sting operation that yielded little and led to all
sorts of suspicious dealings.

More recently, we have learned that, in spite of Congress barring
the use of quotas for personnel evaluations in 1988, widespread use
of quotas continued for years, including in Las Vegas, and informa-
tion of that practice was sent to me by fax anonymously from IRS
employees in Las Vegas during the hearings that we held last year.

Finally, let me say these types of incidents abuse honest tax-
payers and reduce the credibility of an agency that will never be
our Nation’s most popular. ‘

Mr. Chairman, I think that with your support and the bipartisan
cooperation that characterized the activity of this committee early
last {ear, we can and must enact IRS reforms prior to the 15th of
April, and I look forward to working with you and the other mem-
bers of the committee to accomplish that objective.

The CHAIRMAN. Senator Baucus.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA

Senator BAucus. Than you, Mr. Chairman. I, along with other
members of the committee, are very impressed that you are begin-
ning this session of Congress with the hearing on this subject.

American taxpayers have never liked the IRS; that is clear. But
their disgust and anger with it has obviously grown over the years,
and I think it is very important that we do our very best to solve
the problems as best we can very early on in this session of this
Congress.

I suggest that we do our best to resolve a little bit of tension be-
tween, in some respect, your side of the aisle and this side. I sense,
to some degree, your side wants to dig more deeply into all the IRS
problems and improve upon the House-passed bill, and I under-
stand that. There are a lot of things we can do to improve upon
the IRS’s, in many cases, inadequate performance.

But, on the other hand, we also have to act expeditiously as well,
you know. So I suggest that we get together on both sides and work
veri aggressively, maybe spee ug the hearing schedule slightly
with more in-depth hearings, so that, as has been suggested, we
can pass a bill by April 15. We do not do our country any service
by delaying, dallying.

There has been a lot of work already on this subject, the Kerrey
Commission, for example, and Senator Grassley has worked on it,
and dyour very excellent work, Mr. Chairman, with the staff you
hired last year and all the work you have done. The House has
worked on it, has passed its bill.

So I urge us very strongly to dig down, work hard, and do our
job in a cooperative basis, knowing that nothing around here of
consequence ever gets passed unless it's on a bipartisan basis or we
work together to get it done.

A second point. I was struck by Senator Gramm’s statement that
it is not a management problem, but an abuse of power problem.

Senator GRAMM. I did not say abuse of power, I basically para-
phrased the ancient Greek who said power corrupts. The problem
is, the agency has too much power.
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Senator BAUCUS. I understand. Lord Acton said that, “Power cor-
rupts, and absolute gower corrupts absolutely.” It is true.

I worked at the SEC as a lawyer right out of law school and I
was amazed at the power we had. As a young kid out of law school,
we got these attorneys and senior partners in big law firms,
Gravath, Swain, Sullivan & Cromwell, that would jump. I learned
right away that you have to be very responsible in exercising
power.

So I think that this is also very much a management issue. It
is very much a people issue. It is very much an attitude issue of

_the people at the top of IRS and down through the entire organiza-
tion in just dealing with people.

I frankly believe that with all the talk we have had about re-
forming the IRS, that this time we are finally goin? to basically get
it done. It is not going to be perfect. We cannot let perfection be
the enemy of the good. But we can at least pass a good reform bill
that helps our new Commissioner do his job so the American public
is basically satisfied that a necessary collection agency is basically
doing its job.

In one res%ect it is a small part, I want to thank our new com-
mission for the four categories. One for my State, Montana, is the
category of small business. I think that is critical.

We have large business, small business, individual taxpayers, as
well as the nonsroﬁts. I think that is a very good way to go after
this. It is a good first step. I feel good, as long as we just keep the
ball rolling here and get the job done. Thank you.

The CHAIRMAN. Senator Graham.

OPENING STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR
FROM FLORIDA

Senator GRAHAM. Thank you, Mr. Chairman. I wish to express
my appreciation to (frou for having started this process in this com-
mittee last year and giving us the base of information from individ-
ual taxp?rers’ experience upon which these solutions can now be
predicated.

I also want to thank Secretary Rubin and Mr. Rossotti for their
very energetic work to see that we do not wait any longer than nec-
e?sary in order to achieve effective reforms for t{xe American peo-
ple.

I heard this in a very dramatic sense last Thursday at a hearing
held in Orlando, in which Mr. Henley LaMar, the district director
for the northern district of Florida, and Bruce Thomas, his counter-
part for south Florida, both testified about the changes that they
were already making to deal with many of the concerns that have
been expressed.

I wish to express my personal appreciation for their efforts and
I know that it would not have happened had they not felt they had
the support from the top of the department and the agency.

I have spent a lot of time over the past several weeks exploring
the issues of IRS reform with Floridians, including that hearing in
Orlando last week.

I would like to mention five of the concerns that have consist-
_ently been raised. These are examples of the types of concerns
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against which I think any reform ought to be judged. These are the
issues that we need to take action to resolve.

One, is that taxpayers feel as if there is an inability of the IRS
to make a decision. We had one man from Jacksonville, Jim
Stamps. It took him 6 years to (Fet a simple letter saying that he
had paid all that he owed in order to get his credit report cleared
of a statement that he had an outstanding IRS dispute. I think we
need to decentralize and focus decision-making so that these kinds
of decisions can be made expeditiouslly.

Two. Excessive interest and penalties keep low and middle in-
come individuals from ever resolving their cases. A 73-year-old
World War II veteran from Tampa, Carl Jungstrom, has paid $181
a month for 90 straight months against a $25,000 indebtedness.
Where is he now? Now his indebtedness, after having paid $26,000,
is $28,000 because penalties and interest have continued to run
during the time that he had this settlement agreement.

Three. IRS collection agents are insensitive to law-abiding citi-
zens. Betty Bryant, a social worker, was threatened with a garnish-
ment of her wages. After she contacted the Governor and our Sen-
ate office, it was determined that, in fact, IRS owed her a refund.
Yet, she felt as if she was a criminal during this period.

I think we need to consider some system of rotation of collection
agents out of high-stress, arrogant attitude-enhancing positions so
that there will be greater sensitivity.

Just the last two points. Leverage and negotiation strongly fa-
vors the IRS. I think we need to consider third party dispute reso-
lution procedures in order to make the taxpayer feel as if they have
a greater equality of treatment.

Finally, the IRS is frequently unable to locate taxpayers’ records.
Application of modern, less paper-demanding information systems
would facilitate a resolution of that issue.

So, Mr. Chairman, I appreciate the oEportunity to continue to
delve into these important issues and I hope that we will expedi-
tiously come to a Congressional resolution.

The CHAIRMAN. Thank you, Senator Graham.

John Breaux.

OPENING STATEMENT OF HON. JOHN BREAUX, A U.S.
SENATOR FROM LOUISIANA

Senator BREAUX. Thank you, Mr. Chairman. Thank Mr. Rossotti
and Secretary Rubin for being with us.

One of my fears is that we are going to talk this issue to death
and not get anything done. I think we are probably all ready to
start marking up a bill this afternoon, if we were so inclined to do
8o0. There is a lot involved here, but I think we all know the direc-
tion we have to go. I think we ought to move as expeditiously as
we can and %et the job done.

I was really shocked yesterday, I think, to learn that we probably
have less than 80 days left in this session, legislative days, to get
all this work done. I think we ought to move forward, get it done,
send it to the President and let him sign it.

I think, Mr. Rossotti, that good things have already started to
happen. I think things are changing administratively that are for
the good. I have noticed a change in attitude in the feel in Louisi-
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ana with some of the people that I had talked to following our first
round of hearings that the Chairman set up; people that had prob-
lems went back and got treated differently. I think that is very im-
portant.

We all joke about, one of the greatest lies that was told was, I
am from the IRS and I am here to help you. People are afraid of
the IRS, Members of Congress are afraid to call the IRS because
we feel intimidated—at least I did—because we get the attitude,
how dare you call me on behalf of a constituent. That is wrong.

So I think that things are changing for the ﬁositive because of
your appointment and the work the Secretary has done, and that
really is to the good. ’

I was sort of shocked to learn, I did not know, that less than 2
percent of the individual returns in the whole country are ever au-
dited. I mean, a lot of people think everybody is audited. Certainl
anybody who has ever been audited thinks everybody is audibec{
But less than 2 percent of the people.

That means, I guess, 98 percent file their returns and that is the
end of it. But the 2 percent, or less than 2 percent, that are audited
have created a real uprising and legitimate concerns have been
brought to our attention. So I think things are starting to move,
because of the changes, in a very positive sense.

The second two points. I think a taxpayer advocate, as part of
the legislation, is important. The taxpayer needs to know that
there is someone there that is on their side, someone that helps
represent their interests, someone that they can go to that is going
to have their interests as their primary concern, not the interests
of the government. We have enough people that have the govern-
ment’s interest as their primary concern. So the taxpayer advocate
would establish that.

A final point. I think the burden of proof issue is very serious.
I really think that if we as a government, with all of our forces,
challenge someone that is doin% something improper, it should be
our burden to prove it. We should not have to prove ourselves inno-
cenf. I think that is a matter that needs to be considered very seri-
ously.

I support changing the burden of proof and making sure that we
have to show that wrong has been done in order to expose someone
to criminal penalties. I think with that we could have a very good
bill, and we should pass it as quickly as we can.

Thank you.

The CHAIRMAN. Senator Rockefeller.

OPENING STATEMENT OF HON. JOHN D. ROCKEFELLER IV, A
U.S. SENATOR FROM WEST VIRGINIA

Senator ROCKEFELLER. Thank you, Mr. Chairman. I want to
thank you and Senator Moynihan, and many others, for having this
discussion.

Mr. Rossotti, I just want to give you a little bit of good news.
There was a group of us sitting around the other night discussing
Asia, but it got around to the IRS.

One of the people we were talking with—some members of the
Finance Committee—said that if they had to construct an IRS
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Commissioner from scratch to be the perfect IRS Commissioner, it
would, in fact, be you.

That puts a burden on you to live up to that, but I would rather
have a feeling of knowing the confidence that people have in you
going into this than starting out, as is so often the case, with two
strikes against you, just people assuming somehow that it is just
another appointment. You are not just another appointment, you
have been carefully picked. You have a superb boss sitting next to
you. I really feel very good.

Now, the head of an agency does not make all the difference. We
saw that yesterday in Japan when the head of the Ministry of Fi-
nance resigned, through absolutely no fault of his own, but simply
because the bureaucracy which rules Japan and the Ministry of xI)“i-
nance in virtually absolute terms was unwilling to change.

On the other hand, you can turn that back around and say, if
the administrator over there, the finance minister, or in your case
the Commissioner, really has the will of the American people and
the will of the people who work for you in your agency, you are
going to get change.

It is not just the American people that know that something is
wrong. IRS employees know that there is something wrong and
they know that the system has to get better. We had a hearin
when a number of them were shielded off from public view an
they were talking honestly with their voices disguised.

I really think that you have an agency which, in many respects,
wants very much to help you do a good job. There is a lot of talk
about it. The President is for it, the Majority Leader is for it, Sen-
ator Moynihan is for it, the American taxpayers are for it, we are
all for it. So you have got a very good backing as you go into this
job and I simply want to wish you well.

I agree that the burden of proof is a very important principle. It
has not been exercised in quite the same way as before. I like the
idea of bringing in outside people on a timely basis just to kind of
check your own checklist. But I think basically what I wanted to
say is that we have an enormous amount of confidence in you going
in. I suspect you are going to do a very good job, sir.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Conrad.

OPENING STATEMENT OF HON. KENT CONRAD, A U.S.
SENATOR FROM NORTH DAKJTA

Senator CONRAD. Thank you very much, Mr. Chairman. I want
to thank the witnesses, Secretary of Treasury Rubin, who I think
has provided real leadership on this issue, and our new head of the
IRS, Mr. Charles Rossotti.

I understand the Internal Revenue Service has had serious prob-
lems. It has had problems of attitude by some, it has had problems
of abusing taxpayers by some, it has had critical problems of being
out of step with the changes in technology, and the basic systems
of the IRS are out of date in terms of what the private sector is
doing to manage the various problems that the Internal Revenue
Service faces.
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Mr. Rossotti, I have had a chance to study your plan and, as a
former tax administrator myself, I think you are right on target.
I think you are moving that agency towards modern business prac-
tices, modern organization, and the use of modern technology that
will make a dramatic difference in the delivery of service to tax-
payers, and I applaud you for this plan.

enator Rockefeller was referencing that what was alppropriate
in the past in terms of a head of the IRS, because typically we have
chosen tax lawyers, tax accountants, and those were the right peo-
ple for the time. But at some point, things changed.

What we have needed is a manager, somebody that understood
systems and technology, and you are that man. I think it is going
to make a profound difference to the delivery of services to the
American taxpayer.

So I want to salute you and salute Secretary Rubin, who had the
vision to find you, for what you have started to do. Now, all of us
understand, you do not turn a ship around overnight. I do not
think we should raise expectations in a way that is unreasonable.

I must say though, I have detected an improvement in IRS oper-
ation since the hearings we had last year. I can tell you, we have
had a number of cases come to us as a result of our hearings, Mr.
Chairman.

We have gone to the Internal Revenue Service on behalf of those
taxpayers, and I am pleased to report we have been getting a very
food response. Not a perfect response, but a very good response. So

want to applaud you for the new direction that you are taking.

I want to add my voice to Senator Breaux’s and the others who
have spoken here today, Senator Moynihan. We ought to pass this
legislation by April 15. We ought to set that as a goal for ourselves.
Let us get this in place by the time the next tax returns are filed
:)1)11 the American people. There is no reason we cannot do it by

en.

So Mr. Chairman, thank you for holding this hearing.

The CHAIRMAN. Well, thank you, Senator Conrad.

Finally, Senator Murkowksi.

OPENING STATEMENT OF HON. FRANK H. MURKOWSKI, A U.S.
SENATOR FROM ALASKA

Senator MURKOWSKI. Thank you, Mr. Chairman. Good morning,
Mr. Commissioner, Mr. Secretary.

I could not help but notice, Mr. Chairman, a reference from our
friend from Louisiana, and I wondered if he was having a look at
his Louisiana calendar. I do not think there are Mondays and Fri-
days on that Louisiana calendar, so we may have more days than
the Senator from Louisiana suggested. In our State we have a 5-
- day calendar, and then a Saturday and Sunday to go with it. Any-
way, that is just an observation.

Senator BREAUX. We do not work during Mardi Gras.

Senator MURKOWSKI. And you do not work during Mardi Gras.
[Laughter.]

Aéxld we operate on Eskimo time. So I guess there is a push, re-
gardless.

It is interesting to listen to m collea]gl'ueS relative to their ﬁ\{é—

it .

gestions as we have all observed the political nuances of the
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But it struck me that one thing that this particular agency has
never had was accountability. It appears, to me at least, after view-
i:lg the structure, that it was never designed to have accountabil-
ity.

I am very pleased, Mr. Commissioner, to reflect on your effort to
restructure the organization so there is accountability. With ac-
countability can come responsibility and, really, responsibility is
what I think many of the people in the IRS are looking for relative
to geolple who can commit to a future in that agency.

o I think, Mr. Chairman, the efforts of this committee to hold
those hearings that were held last fall initiated not only public
opinion, but a realization by the committee of just how far afield

e IRS had gone in the manner in which it was being responsive
to the American people. The reality was, it was not being respon-
sible to the American people.

I think, as I quote from one of the internal audits, “There was
an environment that had placed some taxpayers at risk of
abridgement of their basic rights, and some taxpayers at the risk
of an inappropriate evaluation atmosphere.”

I am not going to go through my share of the horror stories that
we have already recounted, other than to say that I certainly agree
we should move with legislation now to change the relationship be-
tween the American people and the IRS, and I join with my col-
leagues in urging that this committee work with the members and
the rest of the Senate to strengthen the bill.

We have got the House bill that passed last year, so before this
year is out we can look our constituents in the eye and tell them
that we have fundamentally changed the culture, the attitudes,
and the arrogance of some of the people in the IRS.

So I wish you well, Mr. Commissioner, Secretary Rubin. I wish
you well as you attempt to focus in on the crisis in Asia. Your expe-
rience in Asia may have application in that regard. Good luck.

Thank you, Mr. Chairman.

- Secretary RUBIN. There is no oil here, unfortunately, Senator, as
you and I discussed.

The CHAIRMAN. Well, thank you, Frank.

Now we will turn to our witnesses. It is always a pleasure to wel-
come our distinguished Secretary of the Treasury. We are looking
forward to his comments on the IRS. Immediately following that
we will turn to our new Commissioner, Charles Rossotti.

Mr. Secretary.

STATEMENT OF HON. ROBERT E. RUBIN,
SECRETARY OF THE TREASURY

Secretary RUBIN. Thank you very much, Mr. Chairman. I think
in many ways, as I listen to your testimony, I could irobably have
satisfied my purposes by simrly identifying with much of what you
said. Having said that, I will reserve the right, if I may, to say a
few words myself. But I do think you have stated the case, in many
ways, very well.

I became concerned about the IRS organization, about which I
knew relatively little, very shortly after I became Secretary of the
Treasury. It was obvious from my initial experience that there was
much at the IRS that was not working properly, because the



17

phones were not working, taxpayers were not being satisfied, and
there were many other problems, technology and the like, that
have been discussed in this committee and elsewhere.

As a consequence, a little over 2 years ago, which was something
less than a year after I became Secretary, we began a highly inten-
sified process of reform and change. »

Though I believe that we really have begun to make progress in
a number of areas, there clearly is an enormous challenge ahead,
very much including internalizing at the IRS a commitment to
change and the kind of cultural change that several of you have
spoken to, and I think is absolutely fundamental if we are going
to have the kind of IRS that we all want to build.

Many have contributed, as the Chairman said, to what I believe
the irreversible process of chan%e that is under way at the IRS.
Clearly, Congress, very much including this committee, has played
an absolutely indisgensable and powe role.

We at Treasury have worked very closely with the IRS, particu-
larly, as I said, in a highly intensified fashion over these last cou-
ple of years. The Vice President’s National Performance Review, in
conjunction with Treasury and the IRS, has produced an important
set of recommendations on customer service.

The Commission on IRS Restructuring, on which Senators Grass-
ley and Kerrey served, has clearly been a very important forum for
analysis and for discussion.

I said a moment ago, the Finance Committee hearings last
fall brought to light serious, and I think without question intoler-
able abuses, abuses that have now been vigorously explored in two
reports that the IRS mandated be done right after your hearings,
. and has been submitted to you, and there is a thir rei)ort yet to
come which I think is coming sometime in March or April.

I think, as f/ou said, Mr. Chairman, there is a strong and effec-
tive—and as I said a moment ago, I believe irreversible—dynamic
for change at the IRS involving Congress, the administration, the
IRS itself, its new Commissioner, the Treasury Employees Union.
I think, as you eaid, this is the time to act and to take advantage
of this environment to accomplish what needs to be done for the
American taxpayers.

I think as we look at all of these issues, it seems to me the only
question ought to be, what do we do now that best serves the pur-
- poses of creating an IRS that meets the needs of the American tax-
payer, provides taxpayer service, protects taxpayer rights, while at
the same time collecting the revenues due?

-As I said ‘at the time, I was deeﬁly troubled by the conclusions
and the reports I just mentioned, that inappropriate use had been
made of enforcement statistics. This is obviously unacceptable, and
our new Commissioner has taken strong steps in respect to that.

We at the Treasury and our new Commissioner of the IRS are
committed to fundamentally changing this agency, transforming
this agency to serve the American taexpayers, to protect the tax-
payer rights, while at the same time, as the Chairman mentioned,
performing its critical task of collecting the taxes due.

I believe that in recent months significant steps have been taken
toward the end of improving taxpayer service, including the sto;;—
ping of the use of revenue goals in field offices, beginning the devel-
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opment of a new set of performance measures, taxpayer problem
resolution days, and a whole host of other measures.

It was gratifying to hear some of {ou say today, and also some
of you said at the dinner that a number of us had the other night,
that you are beginning to see some effect of this, some impact of
this, at your local field offices.

Despite the enormity of the problems, and I think we can all
agree on those, and the immensity of the challenge, I do believe
that there is good reason, given the dynamic that is in place, to ex-
pect substantial progress in the years ahead.

The IRS is now guided bi the firm hand of its new Commis-
sioner, Chairman Rossotti. I have now had the o%portunity to work
with our new Commissioner for some time. He brings 28 years of
exi)erience in the private sector in the area of information tech-
nology which, as you know, is core to the future of the IRS. I have
found in Charles Rossotti everything we had hoped, which is a very
good, sound, practical business mind, plus a deep knowledge of the
issues of information technology.

I believe that our new Commissioner will not only provide trans-
forming leadership, but is a symbol of the commitment of the ad-
ministration to that transforming leadership. ’

Over the last couple of years we have taken, I believe, very im-
ortant steps to begin this process—and I emphasize the word
egin, to begin this process—of transformation.

The crisis that most, it seemed to us, needed addressing at the
beginning of this intensified process was technology, because effec-
tive technology underlines everything that you all and we want to
accomplish at the IRS.

I think there is now universal agreement that the technology
program has been put on a new track. We have canceled very large
numbers of contracts. There is a new technology blueprint out, as
you know.

As the new Commissioner will be the first to say, this is a very
difficult undertaking and there is a long way to go, but I believe
we have made a very good start.

We have substantially increased the use of electronic filing, tele-
filing. Quite a number of taxpayer service initiatives have been put
in place, Taxpayer Advocate has been strengthened. I think we
have made a good start in a goodly number of areas.

The bipartisan legislation that passed in the House last year and
that is before you right now, it seems to me, is the next step, and
the critical step, to bring the IRS into the new era.

Congress has been vital and integral to the reform process, and
Congress will be vital and integral as it goes forward by providing
adequate funding, b¥, providing effective oversight, and most imme-
diately, by passing the bill passed by the House as soon as possible.

This bill contains important measures that will help build the
IRS we all want to see. In reference to Senator Gramm'’s comments
with respect to the President’s comments last night, let me say that
the bill went through several iterations in the House process, as
you may remember.

At the end of that process we wound up with a bill that we verx
strongly supported and we felt was a very good and workable pat
forward for the IRS, reflecting the changes that have been devel-



19

oped as a consequence of the process that Senator Kerrey ad-
dressed when he was here, if we all work together to produce an
effective bill.

The bill before you provides for increased continuity in leader-
ship by providing a Commissioner with a 5-year term. It provides

"a very important set of personnel management reforms. Nobody
mentioned that in the course of your comments. But if our Commis-
sioner is going to have the opportunity that he needs to do what
he needs to do, we also have to create greater flexibility with re-
spect to personnel practices within the IRS.

It contains additional steps strengthening taxpayer rights, many
of which reflect taxpayer rights proposals the President made last
year. I know the Chairman is verﬂ much focused on additional
measures in that area. We very much look forward to working with
you on that. There are important measures to expand electronic fil-
ing which, again, is key to having an effective IRS in the future.

inally, the bill contained new government arrangements provid-
ing for valuable input from the private sector and effective outside
oversight, while at the same time maintaining the authority and
accountability with respect to the IRS within the existing structure
of the Federal Government, with the ongoing oversight and
synergies that that can grovide and the Treasury is committed to
providing, and I believe has been providing over the last couple of
years.

In short, Mr. Chairman, I believe that the bill that is before you
will help continue the process of change at the IRS in the years
ahead, including intense focus on eliminating the kinds of abuses
that were discussed at your hearing.

It is absolutely clear, and we are all committed to the IRS focus-
ing more on taxpayer rights, on quality, and customer service,
(\ivhile at the same time, as you observed, collecting the revenue

ue.

I think it is important to observe in that regard that those who
deliberately evade paying their taxes increase the burden on all of
the rest of us.

Mr. Chairman, Internal Revenue Service reform and having an
IRS that meets the needs of the American taxpayer and does so in
an appropriate fashion, provides good taxpayer service, is an issue
of immense national importance and one that we take with the ut-
most seriousness. -

We can debate, as one Senator suggested in his remarks, wheth-
er to continue with the current progressive income tax system or
change to some other system, but I do not believe we should let
that debate affect our suﬁport for reforming the IRS to provide tax-
payers with the service that they need and deserve.

Our society degends on effective tax collection for 95 percent of
the revenues of the Federal Government, which support everything
from defense to Social Security, and we have got to get this right.

The new IRS will be the work of many hands. As we go forward,
we must all work together in a constructive spirit to help the IRS
meet the many challenges it faces, including each year’s tax collec-
tions, but also including the new challenges that are now before us,
the fundamental transformation now under way and dealing with
the year 2000 conversion, a subject that I know is of great interest
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to some members of this committee and was absolutely critical to
our Nation.

Again, Mr. Chairman, I would like to conclude on this note. I be-
lieve, as you said in your remarks, that we have a powerful, and
I believe irreversible, dynamic in place involving Congress, the ad-
ministration, and all others concerned for change at the IRS. We
should take advantage of what you referred to as an historic oppor-
tunity to get the job done and to produce an IRS that provides tax-
payers with the service they (ﬁ:serve, that protects taxpayers’
rights, while at the same time collecting the taxes that are due.

1 think the only question as we face this issue is, what do we do
going forward to best serve this purpose? I think in that respect
there are two things that we can now do that are most important,
pass this legislation as quickly as possible, and to support our new
Commissioner, Charles Rossotti, so that he can fulfill his commit-
ment to change.

Let me also say, if I may, Mr. Chairman, that we have with us
today Congressman Hoyer, who has been an ardent proponent of
IRS reform through this whole process and has been integrally in-
volved in our efforts at Treasury and at the IRS to do what needs
to be done to accomplish the purpose that you and all of us have.

Thank you very much.

The CHAIRMAN. Thank you, Mr. Secretary.

[The prepared statement of Secretary Rubin appears in the ap-
pendix.]

The CHAIRMAN. Now, Mr. Commissioner.

STATEMENT OF HON. CHARLES O. ROSSOTTI, COMMISSIONER
OF INTERNAL REVENUE SERVICE

Commissioner RossoTTl. Thank you very much, Mr. Chairman
and distinguished members of the committee.

First, just let me say that I very much appreciate the very gener-
ous comments that Senator Rockefeller and others made about me.
Every time I hear something like that, though, it makes me lose
even more sleep because I wonder how anyone could live up to
those standards.

Mr. Chairman, I noted at my confirmation hearing last October
that your hearings were a call to action to the IRS. As you begin
to consider the restructuring legislation here in the Senate, I want
to begin this by laying out a concept of how we can take advantage
of this legislation to modernize the IRS so it does what we all want,
which is to provide a far better level of service to taxpayers.

Let me just stress at the beginning that the enactment of the re-
structuring legislation is crucial to the whole concept that I am
about to outline. It is really a necessary enabler of the changes that
the IRS must undertake.

In my written statement, to save time, I have provided some spe-
cific comments on the legislation.

The CHAIRMAN. Your full statement will be included as if read.

Commissioner R0SsOTTI. Thank you very much, Mr. Chairman.

[The prepared statement of Commissioner Rossotti appears in
the appendix.]
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Commissioner ROSSOTTI. Let me just say, in preparation for what
I am going to talk to you about today, that 1 have carefully re-
viewed the transcripts of your hearings, the work of the National
Commission on Restructuring which Senator Grassley and Senator
Kerrey served on, and I have spoken to both of them in person.
There are many thousands of pages of GAO studies and internal
IRS studies on business practices, technology, and organization
which I have tried to review.

I have had the opportunity in the last 3 months to meet in small
groups with several hundred IRS employees, as well as from many
other people that are interested in our tax system.

Of course, I have consulted carefully with the Secretary of the
Treasury, and I have benefitted from the work of the National Per-
formance Review that did considerable work on customer service,
as well as from the hearings of the Ways and Means Committee.

I believe that from all of this work, as many of you have ob-
served, a clear sense of direction has emerged. That is, the IRS
must shift its focus from simply its own internal operations to
thinking about how it can do its job from the taxpayers’ point of
view.

Now, right now, today, the IRS does do a rather remarkable job
of processing annually 200 million tax returns, collecting with
great integrity $1.5 trillion, and providing service to millions of tax-
payers. These capabilities represent a great strength for our coun-
try and we can build on these to make a better agency.

But to meet the public’s legitimate expectations in the future, we
in the IRS know that we must fundamentall change the way we
think about our agency. We must become fun amentally committed
to customer service. We must shift our focus, as many large compa-
nies have done in the last 10 years, from expecting our customers
to figure us out, from figuring out how to navigate our system and
our process, to thinking about everything we do from the taxpayers’
point of view. That means we must find ways to gain a better un-
derstanding of the taxpayers’ problems and {xow we can help them
meet their obligations under the tax laws.

A simple way to say it is, we have to become problem solvers,
not problem creators, for taxpayers. That is exactly what I meant
when I said at my confirmation hearing that everyone in the IRS
should begin to think of themselves as a taxpayer advocate, not
simply the people in the Taxpayer Advocate’s Office.

Now, if we begin to thinﬁ about the IRS from the taxpayers’
point of view, we can note that we actually serve taxpayers in two
different ways. One way, is that we serve each taxpayer one at a
time when we deal with them directly.

These kinds of interactions with taxpayers range from routine
interactions such as providing information or forms to much more
complex and difficult interactions such as when a taxpayer may be

thought to owe more money as a result of an examination.
~ _Mr. Chairman, we have to be committed in the IRS to the fact
that in each and every one of these interactions, from the most
simple to the complex, we-should provide ﬁrst-?uality service and
treatment that is prompt, professional, and helpful to that taxpayer
based on what we know to be their particular circumstances.
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Now, the second way we serve taxpayers, is that we serve all tax-
payers as a group, as a whole, because our tax system depends on
every person who is voluntarily gaying their taxes, which the vast
majority of them, knowing and having confidence that his or her
neighbor or competitor is also complying.

Now, I believe that the IRS, over time, can improve both kinds
of service to the public. Furthermore, I believe we can accomplish
this while also processing the increased work load that comes every
yeafl with the growth of the economy, largely with the work force
we have.

Our work force I have found to be competent and dedicated, but
very much handicapped by outdated structures, practices, and tech-
nology. That is what I am going to talk about in a moment.

But I do want to note, as many Senators have kindly observed,
that we have taken action already to move towards these goals
right now. We are not going to simply wait until everything has
changed in the organization until we start to make progress on
these goals.

The Problem Solving Days that I was glad to attend with you,
Senator Roth and Senator Grassley, are good examples, I think, of
the way we should be serving taxpayers. We are also extending our
telephone service this season to be 12 hours a day, 6 days a week.

e have set up a special process to resolve the particularly dif-
ficult taxpayer cases that we are identifying through both our in-
ternal programs and through this committee.

We have taken steps, as people have noted, to raise the level of
management review on enforcement actions, such as seizures, and
to see that ina?propriate use of statistics is ended. These are only
a few of actually hundreds of actions that we are taking this year
to improve service and provide proper treatment to taxpayers.

We are also closely managing our enormous and very challenging
program to update our computer systems for the century date
change, and also, I might add, for the tax law changes that are re-
quired by last year’s tax bill. Most of this work has to be completed
in the next 12 months, so this must be, and is, a very short-term
priority.

As important as these steps are, and we are not going to take
our eye off the short-term ball, they will not enable us to meet our
ﬁoa!s unless we take more fundamental changes in the way we do

usiness.

These changes will take a lot more time, but I believe they are
essential for the IRS to meet the legitimate expectations of the
public in how it receives service from such an important a%enc .

Let me just outline to you at a high level, a very high level, the
concept that I would like to propose. This concept, which is out-
lined in this chart, includes a renewed mission of the service with
emphasis on service to taxpayers and fairness. _

It includes practical goals and some guiding principles, which I
think will define the path forward. We can start to take action, as
I have noted, on these principles and these goals right now.

But we will only reach our goal of providing service to each tax-
gayer, as well as to all taxpayers, through more major changes in

ve areas. Each one of these five areas complements the others,
and these five areas, of course, are summarized here. I want to
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stress that all five will be required in order for this concept to be
successful.

First, let me turn my attention to the box on the far left there,
which is that we must re-think and revamp all of the IRS business

ractices so that we will think about how these can work when we
ocus on understanding, solving, and preventing taxpayer problems.
Remember, we want to become a problem solver, not a problem cre-
ator.

I have found that each of the IRS business practices, from cus-
tomer education, to filing assistance, to collection, every one of
them holds a great deal of promise for improvement simply by our
gaining a 1E'rea\t;er understanding of the particular problems that
taxpayers have in working with us and focusing continuously on.
sclving them. Fortunately, in many cases there are close parallels

in the private sector that we can draw on.
- _For example, our business practices should make filing easier for
all taxpayers by providing easily accessible, high-quality assistance
to all taxpayers who need help in filing and by making more re-
turns filed electronically.

Now, how.do we do this? Well, just as companies develog‘ very
specific marketing programs to reach customers with different
needs, we can help taxpayers far more effectively by tailoring our
publications, communications, and assistance programs for tax-
payers with particular needs.

For example, college students, who often can file with a simple
1040EZ form and a 10-minute phone call, have very different needs
from senior citizens with Social Security, dividends, and interest
who may be best served through a network of volunteers who can
specialize in the needs of seniors. Similarly, small businesses need
a different kind of assistance.

So this principle of tailoring our services to the needs of particu-
lar groups of taxpayers is really a cornerstone of how we can dra-
matically improve our service to taxpayers, as well as our internal
productivity.

As another example, Mr. Chairman, some of our most difficult
interactions with taxpayers, as you well know from your hearings,
occur when additional money may be due and collection activity is
required.

ne of the most important statistics I have come across in my
3 months at the IRS, is if you look at where the collection activity
of the IRS is spent, both phone collection and field collection, 90
percent of it is spent on accounts that are more than 6 months old,
and much of it is much older than that, 1 or 2 years.

Now, I can tell you from my personal experience in the private
sector, that is exactly the reverse of what the private sector does
when it collects money. Every business collects money from people.

The proven keys to collection are to identify, as promptly as sos-
sible, customers who may present a risk of non-payment and to
work out very quickli/ a pa{ment program that addresses the par-
ticular ﬁa{ment problems of that customer.

This helps the customer as well as the collecting agency, and it
minimizes the need for enforcement action, which should a ways be
a last resort. This is just one example, but collections is a very im-
portant example.
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So now, let me turn to the second of the five elements of this con-
cept. It is one of the most important factors that will enable us to
make the kind of changes we need, and that is the organization .
structure itself.

The current IRS organization structure which is depicted on this
chart that is about to be put up in simplified form, frankly, Mr.
Chairman, no longer enables its managers to be knowledgeable
about and take action on major problems affecting taxpayers. It is
simplified, Senators. It is.

Senator GRAMM. You would never know it.

Commissioner RoSSOTTI. Well, let me just describe a few things
about it to you. It is not only a matter of it not being simplified,
it really is not capable, in my view, of modernizing the business
practices and technology that we need in order to meet our goals.

Let me just point out a few highlights here, as shown on the
chart. The heart, really, of the IRS organization structure is built
around 33 districts and 10 service centers.

Each of these 43 units spread arourid the country is charged with
the mission of administering the entire Tax Cede for every type of
taxpayer, large and small, simple or complex.

If a taxpayer moves, the responsibility moves to another geo-
graphical area, to another service center, to another district. Fur-
thermore, every taxpayer is serviced by both a service center and
a district, and sometimes more than one, and each of these units

erforms customer service, collection, and examination activities all
or the same taxpayer.

For example, take my collection example. In the collection area
there are three separate kinds of organizations spread over 43 or-
ganizational units that use 3 separate computer systems to support
collection. Each of these three types of units collects from every
kind of taxpayer, from small businesses to wealthy individuals. It
is understandable why it takes so long.

Now, another element that is built up in this structure is that
there are eight intermediate levels of staff and line management
between a front-line employee and the Deputy Commissioner. The
Deputy Commissioner, actually, if you ana iyze it, is the only man-
ager besides the Commissioner who has full responsibility for serv-
ice to any particular taxpayer.

Now, there have been some important improvements—some very
important improvements—made in the structure over the last few
years, notably the reduction in the number of district headquarters.

But a fundamental problem remains, which is that this structure
is just too complex and, I think as Senator Murkowksi observed,
really makes accountability quite weak and very difficult to
achieve, despite the best efforts of people to achieve it.

Fortunately, there are solutions to this organizational problem
which are widely used and proven in the private sector and which
I believe can enable us to better serve the taxpayer.

This basic approach is simply to organize not around our own ac-
tivities as much, but to organize around the needs of our cus-
tomers, who are the taxpayers.

Just as many large financial institutions, such as large banks,
have a different division that serves the retail consumer, small- to
medium-sized business customer, and the large, multinational cus-
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tomers, the taxpayer base of the United States falls naturally into
four groups. This is not because of anything to do with the IRS, but
simply because it reflects the structure of the American economy.

Therefore, as shown in this chart that has just been put ug, a
logical way to organize the IRS is into four units, each of which
would be charged with complete, end-to-end responsibility for serv-
ing a particular group of taxpayers with a particular set of needs.

These units then could reglace the existing four regional offices
and a substantial part of the large national office, which would
then allow our National office to better fulfill its responsibilities of
oversight and broad policy rather than operations, which would be
the function of the units.

Now, a great deal of study is going to be required of this concept,
and that is the effort that we intend to launch very soon. But I be-
lieve we need to refocus and realign the efforts of IRS on our cus-
tomers, the American taxpayers, and that is the underlying idea of
this concept.

BK organizing in this way, the management team for each one
of these units could learn a great deal more than the managers in
the current structure about the specific needs and particular prob-
lems that affect each taxpayer.

Now, the Tax Code is extremely complex, but most of it does not
agply to each of these groups of taxpayers. So, a team can learn
about the specific, narrower set of problems.

Let me just briefly begin to give you a little discussion about
some of the particular problems that each of these groups of tax-
payers has from the taxpayers’ point of view.

On the left, there are a group of 100 million tax filers compris-
ing, with joint filers, 140 million people. That is about 80 percent
of the total number of people filing.

Now, for this large group of taxpayers the primary needs are im-
proved assistance in filing or in getting information about an ac-
count or refund. Collection problems in this larFe group of tax-
payers are relatively limited because almost all of the money that
they pay in taxes actually comes in through withholding from their
employers, and is not directly received from them. In fact, most of
them get refunds.

The compliance problems are much more limited in this group
because of the obvious fact that most of the income is withheld and
reported. Most of the compliance problems are in areas such as de-
pendent exemptions, credits, filing status, and deductions, and
many of these particular kinds of compliance problems can be ad-
dressed by better education of taxpayers, with the assistance of vol-
unteer groups and preparers.

Also, improved phone service and, yes, more walk-in retail sites
throughout the country where taxpayers can get in-person, face-to-
face assistance is also important for this group.

Now, another extremely important group for our country are tax-
payers who are small businesses, which include sole proprietors as
well as small business corporations and partnerships. There are
about 25 million filers in this category.

Compared to other individual taxpayers, this group has much
more g-equent and complex filing requirements and pays much
more money directly to the IRS because they are filing tax deposits,

47-361 - 98 - 2
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quarterly employment returns, and many other types of income tax
returns and schedules.

As a matter of fact, those 256 million filers file about 90 million
returns a year with the IRS, not counting tax deposits, so we are
much more closely involved with this group of taxpayers than with
the other group. Therefore, providing good service to these group
of taxpayers is more difficult than with the wage and investment
taxpayers. :

The compliance and collection problems are also much greater
because they are sending us more cash and that is just closely re-
lated. Small start-up businesses, in particular, need special help so
they do not get behind.

So by dedicating a unit that would be totally and completely re-
sponsible to provide all IRS services for self-employed and small
businesses, I think such a unit would be able to work closely with
industry associations, small business groups, and preparers to
solve the special kinds of problems that these kinds of small busi-
nesses have.

Moving on to the larger businesses, which are far fewer in num-
ber, they will pay a very substantial share of the tax in the form
of not only the income tax on their own income, but withholding,
employment, and excise taxes.

In this group, the principal issues are complex tax law, regu-
latory, and accounting questions, and of course many issues that
arise from international activities in which these taxpayers engage.

So a management team and a unit dedicated to serving these
taxpayers will be better able to understand and solve these prob-
lems more effectively than at present.

Finally, there is the tax-exempt sector, which includes employee
plans, exempt organizations, and State and local governments, and
act\:!ally represents a very large economic sector also with unique
needs.

Although taxpayers in this group really do not pay very much in-
come tax, because they are tax-exempt, they actualfy send the IRS
over $190 billion a year in cash in the form of employment taxes
and withholding for employees. They also manage $5 trillion in tax-
exempt assets. So this huge sector would also benefit, I think, from
a group that understands its special needs.

Now, let me turn from the organization structure to some of the
other key elements here of this concept. Since each of the units
would be fully responsible for serving a set of taxpayers which have
similar needs, the management teams that would be responsible
for each of these units will be able to become knowledgeable about
the needs and problems of their customers and will be able to be
held fully accountable to solve those problems and to achieve spe-
cific goals set up to serve those taxpayers.

Furthermore, having learned about problems, managers can cut
dramatically the time required to communicate with the work force
and implement solutions. Because the organization would be flat-
ter, there would be fewer layers of management. In fact, we could
cut the number of layers in half, Senator Moynihan.

Front-line employees and first-line managers would have a much
closer identification and communication channel to people who ac-
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tually have general management responsibility and can actually
act to solve problems.

I think for each unit we could establish a cohesive management
team which will be able to organize itself internally in ways that
are appropriate to the particular needs of the taxpayers they serve
rather than the one-size-fits-all that we have today.

I also believe that we would be much more successful in attract-
ing highly-qualified managers from internal or external sources
with these kinds of management jobs because they are more com-
parable to the management jobs that exist in the private sector.

I think, Senator Gramm, this is one of the things that would en-
able us to do what you suggest, which I think is a very wise g\:l%;

whic

' gestion, which is to rotate ple in from the private sector,

. 18 exactly one of the ideas that I have in mind with this.

I will say that we will need some of the personnel flexibilities
that are in the legislation that we need to talk to the staff about
in order to make that possible, because it is difficult to do right
now. But, with the aid of your legislation, I think we can do that.

Let me say, we are not waiting. We are doing that right now. We
have, as I think I indicated in an earlier meeting, a search effort
underway with an international search firm to find someone from
the private sector to take over the job of the National Taxpayer Ad-
vocate. We can do that right now.

Longer term, with the structure that I proposed, we can have a
special dedicated Taxpayer Advocate from the outside, one for indi-
vidual taxpayers, one for small business taxpayers, and one for ex-
empt organizations, so we can really enhance the roie of the Tax-
pa%:er Advocates in a very, very concrete way. ,

he fourth element here which is important is to have perform-
ance measures which reflect what we really want to achieve with
this organization. It is important, as we f;ave already noted, to
have organizational performance measures that balance customer
satisfaction, business results, employee satisfaction, and productiv-
ity.

It is particularly important that the performance measures do
not. directly or indirectly cause inappropriate behavior towards tax-
ga ers and, in fact, that they provide incentives for service-oriented

ehavior.

I think the establishment of management teams with clear ac-
countability and responsibility for serving large groups of tax-
payers, which internally have reasonably common characteristics
and needs, will make it possible for the first time to develop realis-
tic and meaningful measures of organizational performance in all
of these areas, including customer satisfaction, and compliance on
a continuing basis.

Senator Bryan, I think this will be the thing that will allow us,
finally, to do what you suggested once before, which is to drive a
silver stake through the iﬁea of the use of enforcement statistics
as a key measure of performance.

Now, finally, I would like to talk about technology, which is the
other critical enabler. One of the limitin%gactors in our ability to
modernize our business practices at the IRS today is our computer
systems, which are extremely deficient in their ability to support
our organizational mission. -
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But computers systems in a business setting essentially rep-
resent a detailed codification of the business practices and organi-
zation structure that exists. That is all a computer system is, real-

y.

Building new computer systems to support the old business prac-
tices and complex organization structure will not work. It is like
paving cow paths.

The recently issued modernization blueprint and the new CIO or-
ganization that has already been established by Secretary Rubin
and Deputy Secretary Summers will provide, I think, an outstand-
ing and professional basis for managing the evolution of our tech-
nology. That has already begun to be put in place.

But the revamped business practices and the rationalized organi-
zation structure I discussed will provide the other missing compo-
nent, which is a sound basis for completing and implementing the
modern systems that are envisioned in the blueprint.

I think one of the important elements here is that the manage-
ment teams that are actually going to be responsible for managing
. will be able to act as knowledgeable and responsible business own-
ers to work with the centralized and professional Information Sys-
tems (IS) organization, as well as outside contractors, in order to
complete the blueprint.

I really believe that if we can do this, for the very first time this
will establish all of the critical elements that are going to be nec-
essary to manage a large-scale and very difficult technology mod-
ernization program.

So, to summarize the entire concept—and I stress it is a con-
cept—it includes a renewed mission with an emphasis on service
and fairness to taxpayers, some practical goals and guiding prin-
ciples which define the path forward and which we can start to act
on right now; revamped business practices that focus on solving
and preventing taxpayer problems rather than creating problems;
a new organization structure built around serving groups of tax-
payers with similar needs; more accountable, and I tfink more at-
tractive, management roles; balanced measures of performance tied
to achievement of goals; a workable way, over tge long term, of
modernizing our technology.

I want to stress, Mr. Chairman, that this is a concept. A great
deal of study is going to be required to validate this concept to de-
cide on hundreds of details. We will need the assistance of an out-
side firm to assist us in this effort. Much consultation will be re-
quired, both internally and externally, during this process. We
hope to complete an initial study of this by early summer.

So we have an enormous job ahead of us which we have to do
while we are still keeping our eye on the short-term problems. I am
confident that, given time and support from Congress and the pub-
lic, this path will lead us to the goal we seek, which is an IRS
which provides consistently first-quality service to all taxpayers.

Let me, finally, say that this concept is fully consistent with, and
in fact complements, the oversight board that is created in the re-
structuring bill. Under the structure we propose, the Commissioner
and the national office, I believe, will be better able to fulfill their
agrropriate top management roles and will be able to be account-
able to the board for achievement of overall organizational goals,
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as approved by the board, which is one of their main jobs under
the legislation. ’

In conclusion, I want to assure the Committee that this is a new
day at the IRS. The agency is fully committed to moving forward
in ways that keep up with the changing world and the increased
expectations of the American taxpaying public.

he restructuring legislation that is before you is essential to get
there, and the work of your committee, Mr. Chairman, has served
as one of the catalysts for change.

Thank you. I will be happy to answer questions.

The CHAIRMAN. Well, thank you, Mr. Commissioner. Let me start
out by saying that I think your proposal for reform is, indeed, very
promising.

I understand it is only a concept now, but in many ways it is em-
bedded in what has happened in the private sector where large or-
ganizations similarly had a hierarchy, but they have restructured
and reorganized around their customers. That is, as I understand,
what you are trying to do here, is restructure, reform the agency
to take care of the requirements of the various classifications of
taxpayers. Is that a fair statement?

Commissioner ROSSOTTI. That is a fair statement, Mr. Chairman.
I think you would find, when you get your other witnesses, this has
been a strong trend throughout erican business in the last 10
years.

It is to basically shift from inside looking out to outside looking
in and saying, instead of worrying about our problems, let us think
of what the customers’ problems are and figure out how we can
solve those problems. The best way to do that is to concentrate ev-
erything you do and think about it from the customer’s point of
view. :

So I do not think there is anything novel about this at all. It may
be different as far as the IRS is concerned, but I do not think it_
is novel at all as far as American business is concerned.

The CHAIRMAN. But it is true that it is this type of restructuring
that has enabled our private sector to become very competitive.

Commissioner ROSSOTTI. Yes, indeed. I think Secretary Rubin
has experienced, in his former life, how much it has helped some
major companies to become more competitive.

The CHAIRMAN. Let me say to the members of the pane], there
will be 10 minutes for Senator Moynihan and myself, and then the
fir¢* round we will restrict to 5 minutes.

Commissioner Rossotti, you talked about the oversight board. As
I understand the problem, we need independent oversight of the
agency, both internally and by the Congress. Now, the purpose of
the board is to give that independent oversight of operations to en-
sure that it is being operated in a manner consistent with the poli-
cies of both the administration, as well as the Congress.

Now, if you are going to have oversight responsibility, it is impor-
tant that you have the information, the facts that are necessary to
provide that oversight. As we all know, under 6103 authority it is
very limited as to who can have taxpayers’ information because we
want to protect the privacy of the taxpayer.

Bui I am concerned here. The House bill does not give 6103 au-
thority to the board. Now, I think we all agree that the board
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should not be involved in trying to resolve specific cases, but in dis-
charging its obligation of oversight it should look at it systemati-
cally. How can that be done if it cannot have the basic information
about how the agency is handling, in a systematic way, the various
taxpayers?

Let me just give an illustration. I think this is a copy of the Re-
view of the Use of Statistics and the Protection of Taxpayer Rights
in the Arkansas-Oklahoma District Collection Field Function. If
you do not have 6103 authority, the problem is, you are going to
have a lot of pages I’ke this where it is deleted. It is not made
available.

So my question is, if the purpose of the board is to correct signifi-
cant problems in the IRS, does not the board need to have the
facts? In that case, will the facts not include taxpayer information?

Commissioner RossoTTi. Well, I think this is obviously a ques-
tion we could talk about at length if we get into the specific func-
tions of the board. But as I understand the function of the board
as it was worked out in the House legislation, it is the function of
the oversight board, the new oversight board, essentially, to bring
in outside, private sector expertise to work with the Commissioner
and the staff to work out goals and long-range plans, and then to
determine the degree to which those are being achieved and to hold
the management accountable for those things.

I believe that in most boards that I have been involved in, that
is also the function of the board as opposed to getting too deeply
into specific issues. For example, in our previous life it would have
been contracts or projects. I did not really see much need for our
board to get involved in that.

The CHAIRMAN. No argument that they do not need detailed facts
to look at it on a case by case basis.

Commissioner ROSSOTTI. Yes. Yes.

The CHAIRMAN. That is not the purpose. But if they are to be in
a position to give effective oversight, it does seem to me that they
have to have basic data, including that covered by 6103, to review
the operations.

Commissioner ROSSOTTI. Well, with the case of audit reports,
which is an important source of information, as it is now, the IRS
is required to send all internal audit reports over to the Appropria-
tions Committees for example, and certainly they could be sent to
the Congress.

I think there are sometimes, as you noted there, some deletions
that relate to specific cases. But in the case of the recent audit re-
ports, I think the ones that dealt with the use of statistics really
did not require that many deletions. The ones on specific seizures
did require deletions because of the fact that they did get into spe-
cific seizure cases.

So I think that the board would certainly be able to look at most
of the audit reports that we get, and the only thing that would
have to be deleted would be the specific taxpayer cases.

The CHAIRMAN. I have to say, I am concerned about their having
access to the basic information, for limited purposes.

Let me just point out that the original purpose of 6103 was to
protect the taxpayer. I fear that the practice has become one to use
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it to isolate and protect the secrecy of the agency. I see the Sec-
retary wants to comment.

Secretary RUBIN. I do not have a practical solution, but I think
you have stated the dilemma very well, Mr. Chairman.

Let me may a suggestion, if I may. It seems to me that I, as a
taxpayer, even if I did have a terrible problem with the IRS—which
hopefully in my present job I would not, but if I did today, at least
I would know how to address it—I do not think I would want my
personal information in the hands of a board that has a group of
private sector member and non-full-time government employees.

On the other hand, I think your point is also valid. Maybe the
idea would be for the Commissioner to work with the committee to
find some way of getting you what you need, but in a fashion that
disguises the individual characteristics enough so it protects the
identities and particular personal characteristics of the taxpayers.

The CHAIRMAN. Well, we would be happy to work with you. I
think there is a need here.

Let me turn to the question of the independent inspector. Back
in 1986, I was chairman of the Governmental Affairs Committee.
I asked GAO to report on the need for a statutory independent IG
at the De(fartment of Treasury. The GAO made a study and rec-
ommended the creation of an independent IG, but the Treasury, at
that time, opposed it.

Anyway, in 1988 Congress partially acted on the GAO rec-
ommendation and we enacted the current arrangement of the um-
brella IG. However, the 1988 -anferencc report noted, Mr. Sec-
retary, that, The Secretary of Ireasury has the authority, under
Section 9(a}(2) of the IG Act, to complete the task and transfer the
Inspection Division of the IRS to the Treasury IG. Is it not time,
Mr. Secretary, to exercise that authority?

Secretary RUBIN. Well, let me give you a partial answer if I may,
then ask the Commissioner if he would comment. The Commis-
sioner and I have talked about this. We have talked about a lot of
matters. I think what you have got right now is an extremely good
working relationship between the Commissioner and our Assistant
Secretary Nancy Killefer, myself, Larry Summers, and others. It
has been, I think, a very good and synergistic kind of relationship.

I think the question you have got is, on the one hand, if you did
that you would have more of a pure IG kind of function, which is
what you are driving at. On the other hand, the Inspection Service,
as it is now organized, gives the Commissioner an arm,.if you will,
that he can use for accomplishing all sorts of purposes in terms of
finding out what is going on at the IRS. I think the Commissioner
can speak for himself, but my guess is that that is a very valuable
arm for the Commissioner to have.

As I understand it, under the current system if you have prob-
lems with senior people—and this is, admittedly, limited to senior
people—at the IRS, then the Treasury IG does get involved. But I,
at least, think we may well have the appropriate balance, but let
me ask the Commissioner to comment on that.

Commissioner ROSSOTTI. First of all, Mr. Chairman, let me just
say that having a really strong internal audit inspection IG kind
of a function for an organization like the IRS is critical. I think
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that anyone that would take the job such as I have as a Commis-
sioner would want to have that.

I think if you look at almost all the cabinet agencies and all the
major agencies of government, the IG does report to the head of the
agency and that is viewed as an arm of management.

I think one of the problems that we may have had with the In-
spection Service at the IRS has to do more, not so much with the
Inspection Service, but with the IRS itself. If you look at that com-
plex structure that I showed up there, the national office is not
really like a corporate office in a corporation, it is really sort of
combined with an operations office, so it does not have that vertical
segaration that you would normally have in a lar%e corporation.

think there is a possibility here that we could rectify that—in
fact, I think we would rectify it—by having more of a vertical sepa-
ration, where the Inspection Service would be one level above the
operating units, which is not the case today.

Having said that, let me just say that I think there probably are
some ways that it would make sense to strengthen what is now the
Inspection Service in terms of its independence and make it more
like an IG without completely taking it out from under the Com-
missioner, and I think we would be happy to sit down and talk to
you about some of those ideas.

The CHAIRMAN. Just let me say that I have no argument about
the Commissioner needing an independent source of inspection, but
I do think that in government and other agencies we need an exter-
nal check to ensure that this agency is not isolated.

What I am concerned about is not today with you there and Sec-
retary Rubin where he is. But what we are trying to put in place
is the kind of organization that will ensure the kind of operation
you are trying to bring about will continue. So we have to look at
the possibility that you may have individuals, as in the past, who
?ave misused these for their own purpose or they have been inef-

ective.

Commissioner ROSSOTTI. I am very sensitive to that. I think that
maybe there are some things that we could do to strengthen the
Inspection Service's independence and make sure that it does not,
even in the long term or with another set of people, fulfill its role
without undermining what I think is very important. That is, as

ou have acknowledged, the need for a Commissioner of the IRS to

ave, as all other cabinet officials or senior officials that run large
agencies have, an Inspection Service. As you know, I have been ac-
tively using the Inspection Service.

Could I just comment on your other point about the information
and follow up on the Secretary’s comment about that. We would be
happy to work with you to figure out how we could do that. As you
know, one of my goals that I said at my confirmation hearing is
to bring sunshine in and to have an open, honest communication.
It is one of the five guiding principles that I have established here.

So certainly, from my point of view, I want to do everything we
can to not use 6103 or anything else to slow down the appropriate
flow of information, even internally within the IRS to me, let alone
the outside board.

The CJIAIRMAN. My time is up. I have a number of additional
questions.
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Senator MOYNIHAN. Sure. Go ahead.

The CHAIRMAN. Thank lz'ou, Senator Moynihan.

As you know, we have been concerned about the fact that the use
of collection quotas and statistics to inspire IRS employees to shake
down taxpayers was a major and disturbing finding of our Septem-
ber hearings.

On January 12, 1998, the IRS Chief Inspector issued a report
which confirmed this practice in the 12 districts that were re-
viewed. The report concluded that the IRS has violated the law and
has created an environment driven by statistics that place tax-
payers’ rights at risk.

The Chief Inspector reported, “In recent years, the Service fo-
cused on increasing productivity in the Collection Field function.
Dollars collected was the most important factor in setting program
goals and evaluating program accomplishments.”

It goes on, “The former Assistant Commissioner (Collection)
issued guidance on the use of enforcement statistics, which violated
the provisions of the Taxpayer Bill of Rights.”

My question to you, Mr. Commissioner, is what steps are being
taken to remedy this situation?

Commissioner ROSSOTTI. Well, Mr. Chairman, we have taken
quite a number of steps as we have learned more about this situa-
tion. Of course, one of the steps that was already taken before I
got there was to suspend the use of all these statistics down to the

istrict level and to issue rect*rictions on the use of enforcement
statistics, which are going to be enforced, meaning the non-use of
them will be enforced. We will make sure that that happens.

We have also, of course, instituted additional investigations to
see if there are individual managers within the IRS who need to
be held accountable for these violations.

As a matter of fact, I have set up a special process to receive the
results of the facts that are gathered through these investigations
so that they can be given to some objective people who are not part
of the IRS to determine what kind of disciplinary action would be
required. That process is instituted and will be playing out over the
next couple of months.

In addition to that, we have done a number of steps, as you
know, to change the process and to provide more management
oversight for enforcement actions such as seizures, and we have
taken those steps already and put those in place.

We are now studying additional steps that we might want to
take in other kinds of enforcement actions, such as liens and levies,
and to see if we need to change some of the process there. So, we
have taken significant steps.

Of course, we have withdrawn the document that was issued
that was incorrect. We have set up a process to ensure that any
such policy documents are more closely coordinated, more appro-

riate?y coordinated with counsel. There are more that I believe we
ave given to you in a letter that we sent to the committee, Mr.
Chairman.

Let me just say, as important as these are, and there may be
more that we will take because we are still continuing these audits,
that fundamentally we have got to change the whole thinking proc-
ess here and how we do compliance, and that is what I was trying
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to get to in my opening concept. We really need to turn this around
and focus not on measvring our success by enforcement, but by ba-
sically how well we serve the taxpayer.

The CHAIRMAN. Let me turn to one additional question, if I may.
Our hearings indicated a need for the Committee to consider pro-
tection for the taxpayer in a number of very specific areas. Tax-
payers are angry because they feel that the IRS can arbitrarily as-
sign income to taxpayers, who then have to prove that they do not
have such income.

Should we change the system so that the basic rule would be
that the IRS carries the burden of proof on income and the tax-
Bayer, perhaps, the burden of proof on deductions? How does the

urden of proof on the IRS square with the legal duties of tax-
payers to file a correct return? )

Commissioner ROSSOTTI. Yes. I think there is a provision, of
course, in the House bill that deals with this issue and we support
the idea of improving the way this proof is done.

The only concern we have with the House bill is that it could in-
- advertently lead taxpayers, as it is currently drafted, we think, in
some cases to think that they would be better off, for example, not
to keep any records at all, which would then lead to further dis-
putes.

This is a very technical issue. We sugport the idea of shifting,
as the House bill has done, to improve the rights of the taxpayers.
But I think we need to really, as I would suggest, get our staffs
together to make sure that we have got the drafting right so that
vx}rle do not inadvertently create more disputes rather than resolving
them.

The CHAIRMAN. One of the problems I see with the House ap-
proach is that it only applies when it is in court.

Commissioner ROSSOTTI. Yes.

The CHAIRMAN. I think what the American people are concerned
about is that the IRS itself can impose or assign income, then the
burden is on the taxpayer. So I do not see the House proposal real-
ly addressing that problem.

Commissioner RossoTtl. I am afraid, Senator, that gets into a
highly technical area on which I need to get some staff support on
to work with you.

The CHAIRMAN. This is one of the areas in which I think mem-
bers of both sides have expressed real concern.

Commissioner ROSSOTTI. Yes.

The CHAIRMAN. Let me give you another example. The area of in-
terest and Yenalties seems to be out of control and is a source of
a great deal of unhappiness with taxpayers. I think it is a serious
problem. It takes too long for the IRS to notify taxpayers of mis-
takes and resolve issues. This is not fair to the taxgayers who are
trying to make a good faith attempt to comply with the tax laws.

We have an example, where a 10 cent error ballooned into a $500
cascading penalty. This is absurd. It should not happen. Do you
agree that there is a problem in this area of interest and penalties?

Commissioner ROosSoTTI. Mr. Chairman, I definitely agree there
is a problem, and I think it comes from a number of different
sources. One of them is just the structure or the way the interest
and penalties are set up in some cases.
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Many former Commissioners before I ever took office advised me
that this is an area that we ought to look at. I think there is a pro-
vision in the bill, as I recall, that specifically calls for study of in-
terest and penalties by the Joint Committee, with which we would
like to participate. But let me just say that the way that they are
set up in the legislation and the regulations are not the only source
of the problem.

A very big source of the problem is the statistic I cited to you,
that 90 percent of the collection activity that we do at the IRS is
after 6 months, which is, by that time, no matter what structure
you have, a time in which you have got interest and penalties accu-
mulated.

So I think we need to address it from both angles. One, is to per-
haps reform the calculation of the interest and penalties. I think
the study that is called for in the legislation would be helpful. We
also need to reform our practices so we do what the private sector
does and get in and help people not get in trouble in the first place.

The CHAIRMAN. Well, I think there is a serious problem. I am not
sure that I am satisfied with just another study being made.

But my time is now up, and I do have some more questions.

Secretary RUBIN. Mr. Chairman, could I make just one comment,
if I may? -

The CHAIRMAN. Sure.

Secretary RUBIN. To go back to one of the earlier questions. On
the burden of proof, as the Commissioner said, we have all been
very sympathetic to the concerns that underlay the House provi-
sion. On the other hand, sometimes unintended consequences can
overwhelm the purpose that they are trying to achieve.

As the Commissioner said, there is the potential for an unin-
tended consequence in here in terms of an incentive for people to
either not keep, or even destroy, records. That has a whole set of
other consequences that would be very undesirable. So I think this
is something that we would have to respectfully suggest be worked
through very carefully.

The CHAIRMAN. I agree with that.

Senator Moynihan.

Senator MOYNIHAN. As do I, sir.

Mr. Chairman, at the risk of offering moral support to Senator
Gramm, or perhaps immoral support. [Laughter.] I would like to
comment just a moment and hear anything you have to say about
the degree to which the problems of the IRS are a function of the
complexity of the Tax Code, as created by this Congress and au-
thorized by successive administrations.

On the last day of last year, Wednesday, December 31, the Wall
Street Journal had an article on its editorial page called “The Mar-
ket Value of the Tax Code,” and told of the enormous increase in
the value of the stock of H&R Block Company in the aftermath of
what the Wall Street Journal described as the unsurpassedly com-
plex Taxpayer Relief Act of 1997. Unsurpassedly complex. They
said there were 800 new amendments, 290 new sections, and 36
new retroactive provisions. They are opening up 250 new offices
around the country.
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They note that in the 1960’s when the H&R Block Income Tax
Guide was first published, it had 196 pages. By 1988, it was up to
317 pages. This year, its pages will number 574.

Now, putting that kind of complexity onto an organization where
people do not make a lot of money, let us face that limitation of
what we can expect of a system like this, the salary structure,
which is a civil service salary structure. We ask what 1 think we
ought not to do.

I note that with respect to the year 2000 problem, I do not want
to seem to be preoccupied by this, but if our tax system collapses
because we do not get to this problem, we will have been to blame.
Larry Summers not long ago said we are badly off track.

May I say, it sounds like it is a problem that happens in the year
2000. No, no. It happens about three months from now when you
are at a point of no return. In Sydney, Australia, the hotels taking
reservations for the year 2000 Olympics find their computers can-
not do it and they are doing it on paper. ,

We understand from your very able spokesman, Mr. Art Gross,
that this last tax bill will put a three-month delay in getting on
with the year 2000 conversion problens, as the Secretary put it.

Now, could I ask you, with obvious political purpose but some re-
sidual public purpose as well, do you think we ought to pass an-
other tax bill this year like the last one?

Commissioner ROsSOTTI. I think I ought to let the Secretary an-
swer that one. [Laughter.]

Secretary RUBIN. Can I respond, Senator, with total public pur-
pose and no political purpose. I, myself, think the last tax bill,
though it certainly was not simplifying, I agree with you in that
respect, had in other respects very important purposes we sup-
ported, and I think rightly so. There is a complexity problem. We
believe in simplification.

I think the problem that you get, and you know far better than
I having been involved in this longer, is that while simplicity is an
objective we all have, once you start looking at particular tax re-
form proposals against the questions of what effect they have on
the economy, on the deficit, and on fairness and things of that sort,
you get into much more difficult issues and the kinds of proposals
have been made, flat taxes, VATs, and things of that sort, in our
judgment at least, are replete with very difficult problems, and in
our view, at least, on present evidence, would seem to be not as
good as the progressive tax system that we have. -

Senator MOYNIHAN. Sure.

Secretary RUBIN. But I think we all do need to try to improve
s}lmpliﬁcation, because I think clearly that is an objective that we
share.

Senator MOYNIHAN. I wonder if I could just suggest that we
might think, as we work through this bill, some metric about com-
plexity. Maybe the Joint Tax Committee should do it, maybe the
IRS should do it. Something saying, enough is enough, and that is
too much. That is all I mean. But I do not see how, given the Tax
Code we have presented you, you would have anything but the dif-
ficulties you now encounter.
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Secretary RUBIN. Could I suggest the Commissioner, in addition
to addressing what I just responded to, might also like to address
your year 2000 comment.

Senator MOYNIHAN. Yes, sir. .

Secretary RUBIN. It is obviously an extremely important ques-
tion.

Senator MOYNIHAN. That was my last question.

. Secretary RUBIN. I am sorry. I did not mean to. You had raised
iit and I just wanted to have it addressed.

Commissioner ROSSOTTI. I was just going to say that you are cer-
tainly right, that if it were not handled correctly it would have cat-
astrophic consequences. That is why we are paying so much atten-
tion to it. I think that as a result of work that had already been
done before I got there, there was a great deal of activity under
way which is in the right direction to make sure this was done.

Since I have gotten to the IRS, that was one of the first things
I did. We did establish some additional tasks and jobs to be done.
We have a management process that I have set up that is reportin,
directly to me to make sure that we do the thin%lthat we most nee
to do, which is to identify any risks that might prevent us from
being successful as quickly as possible.

As you remember, we have got them very simply coded, green,
red, and yellow. There are a lot of yellows on the chart right now.
There is only one red one. That is the one that we are paying the
most attention to.

So I think we have a lot of risk still ahead of us. This is an ex-
traordinarily complex program. But I do think we have a process
in place that has identified the risks and we are going to work as
hard as we can to make sure that we address those right away.

Senator MOYNIHAN. I know you will, Commissioner. I think it
simply is, for our part, to be restrained to give you the opportunity.
By the year 2001, we can go wild with amendments again.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Gramm.

Senator GRAMM. Thank you, Mr. Chairman, and let me thank
our witnesses.

I just want to touch, very briefly, on the burden of proof. I think
probably from the very beginning of the tax collection process in
this country there has always been a slight shifting of the burden.

But I am in strong agreement with the Chairman. I do not think
the House goes far enough in establishing the principle that the
taxpayer is innocent until proven guilty. Only in rare cases, includ-
ing an assertion of fraud, is that the case under the current stat-
utes. I do not want to make it easier for crooks to not pay taxes.

On the other hand, I am willing to put a heavier burden on
crooks with penalties, fines, in order to bé able to expand the legiti-
mate rights of honest taxpayers. I want to explain very briefly why
I disagree with the prevailing sentiment on this issue.

I do not believe that the American public is ever going to come
to view the tax collector as a consumer-friendly agency. Thinking
back, the last tax collector that I remember who was generally
loved was St. Matthew. That has been a long time.

I do not bufr the idea that any consumer is ever going to get a
telephone call from the IRS and say, wow, I am about to get
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helped. [Laughter.] Also, quite frankly, at the risk of sounding cyni-
cal, if the duty of the IRS is to collect taxes, I am not sure how
you ever totally get away from the position that ultimately you
have to judge an agent on their ability to collect legitimate taxes.

So I again say that what we really need to be doing here is fun-
damentally change the structure of the system and restrain the
government in its role as the tax collector using the police power
of the State.

That is why I dwell on this burden of proof issue and I am totally
in agreement with the Chairman. I do want to work with you on
it, because I know there is a problem. I am not sure how we ought
to solve it.

I would like to touch on an issue that I raised that I feel strongly
about. I noticed in looking at the seal of the Internal Revenue Serv-
ice—if you would put back up one of those charts—I noticed it has
scales above a key. I assume the scales stand for justice, and I as-
sume that is the key to the Treasury. But in the seal, justice is
above the Treasury.

Now, I want to get your views of the proposal that I intend to
put before the committee when we vote on this bill. If I am a tax-
payer and I am paying my taxes, and I get audited and I have to
go out and hire attorneys, and hire lawyers and go through a proc-
ess that may embarrass me, my children, my family, hurt my gusi-
ness, and at the end of the day it is found that I have done nothing
wrong, I have paid all my taxes, why should the Internal Revenue
Service not have to pay the costs that I have incurred because they
have imposed a burden on me by auditing my account and in the
process forcing me to spend money? Why should that not be part
of my legitimate taxpayer rights?

Now, if I did something wrong, it is a different ball game. But
I am talking about a case where we go through the whole process
and, at the end of the day, it was proven that I did nothing wrong,
why should the IRS not be liable to pay the expenses that I in-

curred in defending myself?
~  Commissioner ROSSOTTI. Well, let me just say that there are cer-
tain circumstances, and I think they are enhanced in this bill,
under which the taxpayer can recover costs. I think one problem
that may exist, is the idea that an audit implies somebody has
done something wrong.

I mean, there is not any way in the world that a tax system
could be administered and know in advance, when you initiate an
audit, whether it is going to produce revenues or not. I mean, right
now audits are done, most of them, based on a statistical formula
that looks at a return and attempts to predict whether there would
be additional tax due.

Senator GRAMM. But does it bother you-that in doing this we are
imposing thousands, tens of thousands of cost on ordinary citizens
who may not have done anything wrong? )

I view this as a takings, that you have got a small, independent
business person, he is audited, and he had to spend $15,000 de-
fending himself. It turns out he did not do anything wrong.

Our response is, well, you know, we have to audit people. Well,
what about his $15,000? I am saying, if there is a public good in
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auditing, then if this taxpayer did nothing wrong the public ought
to have to reimburse him.

Commissioner ROSSOTTI. Of course, there are a lot of burdens
that are imposed by the tax system, including just filing the forms
in the first place, which is just a part of the way the tax system
works. So I think that is more of a policy issue.

I think the committee, the Congress and the Treasury would
have to determine whether this particular form of burden is one
that should be reimbursed, even though other forms of burdens in
complying with the law are not reimbursed.

I mean, it is certainly an issue that is worthy of discussion, but -
I think it needs to be put in the broader context of all the burdens
that are placed on taxpayers as a result of the fact that we have
a tax system.

Senator GRAMM. Well, Mr. Chairman, my time is up. But I
thouf:ht the committee would enjoy knowing that these are not new
problems. I was reading from the 1924 hearings, which I guess
were the first major hearings held on this problem. I just want to
read one paragraph.

"Finally, rumors abound that a successful career in the Treasury
Department would be aided by the collection of a large amount of
taxes. These rumors were officially denied, but they may have been
believed by some. If the board was left in the Treasury,” and this
was the debate about basically whether the IRS should be inde-
pendent of the Treasury, “it would always be subject to the charge
that ambitious members would seek to gain favor for future pro-
motions by deciding cases against taxpayers.”

The point being, this is not a new problem that came about yes-
terday, this is an old issue and one that we have never fully come
to grips with, at least in the era when government has been a huge
gatherer of resources from the general public.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Gramm.

Senator Grassley.

Senator GRASSLEY. I want to say to both of you that it is a real
welcome atmosphere that we are in here. There is a real rational
exuberance for reform. Twelve months ago, particularly I would say
this to Secretary Rubin, I thought if we were going to get anything
done we were just going to be fighting and pulling teeth and just
have a terrible time,

To have the sort of attitude that you expressed today is very sat-
isfying and very welcome. I think not only does it help get the job
done between Congress and the administration, but also I think it
is very good for the sort of culture that we want to change, from
the highest to the lowest levels, of the IRS. It was kind of unpre-
dictable 12 months ago and I am glad it is here and am glad we
have this sort of cooperation.

I guess maybe along that line then we have already had some
evidence of changes going on. From your standpoint, Secretary
Rubin, not only the extent to which you probably are endorsing this
direction already, maybe you have not made a final decision on
every detail, but obviously somewhere up the chain I suppose OMB
guides and directs every position that goes on.
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Are we going to have this sort of enthusiastic support outside of
your department as well to get the job done, do you believe? Sec-
ond, within your department will there be the resources there to
get the job done?

Secretary RUBIN. Senator, first of all, I appreciate your comment.
Except for the budget aspects of it, this is an issue that lies in the
province of Treasury. I can assure you that our_commitment will
continue unabated. We are exceedingl;(I fortunate we have a new
Assistant Secretary of Management, Nancy Killefer, who was a
very senior person at McKenzie & Company and is dedicated to
this with equal fervor. So I think you can be assured that this at-
mosphere will continue. And the President expressed his views on
that last night.

Senator GRASSLEY. The reason I asked about OMB is, and maybe
I would be wrong on this in this instance, but it seems to me like
everything has got to clear OMB. They can become a hurdle, a ter-
rible hurdle, to get over regardless of how sincere you might be.
You do not see problems like that?

Secretary RUBIN. I really do not, Senator, other than budget
issues which very properly belong in OMB. All of the other deci-
sions and issues that we have to deal with lie within Treasury.
Also, I might add, OMB has been very supportive of this reform
perspective with respect to the IRS. -

Senator GRASSLEY. All right.

Along that line then, for either one of you, do you see that the
reforms that you are going to bring about are an excuse for the ex-
penditure of a lot more money?

Secretary RUBIN. An excuse for, a reason for?

Senator GRASSLEY. Yes. I mean, getting more money for IRS, to
have a bigger budget for IRS.

Secretary RUBIN. Let me give a generalized response, but I think
the Commissioner can better respond than I can. I think that to
have the purposes that you all want to accomplish and we all want
to accomplish, we have to have an appropriately financed IRS. I do
not believe, and I will let the Commissioner comment on this, there
is a cheap way to do this.

I think this is an enormous undertaking and I think it is going
to, very importantly, need adequate funding. I think this commit-
tee, while it is not obviously in your jurisdiction, the appropria-
tions, I think your lending your voice to that could be very helpful.

Senator GRASSLEY. All right.

Commissioner ROSSOTTI. Let me just say this, Senator Grassley.
I think one of the goals that was up there was productivity. I did
not mention that as much because I talked about service, but the
third one is l1]Jroductivity.

Here is what I believe about that. I believe that we can, as actu-
ally has ha}:&ened over the last three or four years, if we do this,
we can shrink continuously for at least the next four or five years.
I do not know about longer than that. We can shrink the size of
the IRS in relation to the economy. In other words, we can keep
the work force we have and the economy can grow and we will be-
come a smaller fraction year after year.

However, I do want to say one thing on the money side. The
work force is the principal cost, but the one exception I have to



41

make, is we are going to need money for technclogy because the
technology base that we have is just utterly deficient and is not
comparable to anything in the wor]’d.

I know that there was great concern in the Congress about the
fact that Congress did provide a lot of money over a long period of
time and it did not succeed in solving the problem. All T can say
is, there is nothing I can do about that. That happened.

But in the future we are going to try, at least on my watch, to
spend every dollar we have on technology as carefully as we can,
recognizing there are risks. I mean, technology is a very risky busi-
ness. But we are going to try very hard to make sure we put it
where it needs to be. So that is the one exception. We do need some
incremental money for technology.

Senator GRASSLEY. All right.

My last question then would deal with something that has al-
ready been discussed pretty thoroughly by several people, including
the Chairman, and that is your interna{ audit. You have already-
expressed strong actions frou are going to take and how wrong this
is, the policy to give people promotions based upon money collected,
forfeitures, liens, et cetera.

Obviously, we legislated against that 10 years ago. Whether we
legislated against it or not, it is bad policy. But it was part of the
Taxpayer Bill of Rights I. Do you see what is wrong not only being
bad policy, but do you clearly see it as a violation of the Taxpayer
Bill of Rights as well?

Commissioner ROSSOTTI. Yes. I think that the audit report says
that in some cases there was a violation of the Taxpayer Bill of
Rights. I mean, they were dispersed. They were not all violations
specifically. But regardless, I mean, the whcle message we are
sending is that we are just not going to do business this way.

We are sending that message in a lot of different ways. I think
part of my longer term concept here is to reverse completely the
whole emphasis and put it on compliance and service, not enforce-
ment,

Senator GRASSLEY. So it seems to me that you would see this as
just bad policy that maybe Congress should not have ever to legis-
late against. _

Commissioner ROSSOTTI. Well, actually, I think there was policy
beforehand. Even before there was legislation, the Congress rein-
forced it.

Senator GRASSLEY. All right. -

Commissioner RossoTTI. What we have to do, is we have to fig-
ure out how to manage the agency that is consistent with those set
of values, which is what I am trying to do.

Senator GRASSLEY. Thank you very much.

The CHAIRMAN. Thank you, Senator Grassley.

Senator Graham.

Senator GRAHAM. Thank you, Mr. Chairman. Again, I expressed
earlier my admiration for the Secretary and for the Commissioner,
and their comments today have added to that admiration.

I believe the blueprint that the Commissioner has laid out is a
very prudent and effective road map for how we can reverse this
agency from being one that looked inward to one that looks out-
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ward. That is a fundamentai and extremely significant reversion of
position.

I would like to go back to some of the concerns that were raised
by Floridians at the hearing that we held in Orlando, starting with
this issue of penalties and interest. I came out of that hearing with
the impression that this was a very fundamental barrier to middle
and lower income taxpayers being willing to settle a case.

Frankly, the gentleman who paid $181 a month for 90 months
would have been better off declaring bankruptcy and discharging
his responsibility in that manner, because he has ended up having
made these substantial payments but still owes more than he did
when he started the process.

A statement was made at the hearing by representatives of the
IRS that they did not have the discretion to waive penalties and
interest, that the law required them to continue the clock to run
dl:n'ing the period of settlement. I wonder if you could comment on
that.

Commissioner ROSSOTTI. Yes. Let me just say, again, this is
where my not being a tax lawyer is not too helpful. But, as I under-
stand it, we can in most cases waive penalties but not inferest. 1
think that really does not get at the heart of your question. I think
your point is right. I mecan, one of the pieces of advice I got from
former Commissioners before I came here was, get on to this inter-
est and penalties thing because this is a problem area, and that it
is.

It is a complicated area. I do think it is a good idea to do the
study that is required in the legislation to look at the specific provi-
sions that deal with interest and penalties, and perhaps some of

"the issues about what discretion the IRS has. I think that is one
;)f the parts of tackling this problem, because it is a very big prob-
em.

The other part of it, though, I get back to the business practices.
I mean, one of the reasons these small business people and other
people get into so much trouble, is, it is so late. It gets so far down
the line. The compounding effect becomes very, very serious.

So that is a really fundamental problem in the way that the
whole IRS does business, and it is completely the reverse of the
public sector. Basically, our approach is, let things build up and
then come in with a lot of interest and penalties and enforcement
action.

It is not because the people at the IRS want to do that, it is just
this whole process is really broken, I would say, in terms of the
way it works. It is really a big job to fix it because it is an enor-
mous operation.

So we really have to approach it from sort of a number of angles.
One, is the reform, perhaps, of the legislation, which we have to
study very carefully particularly the technical side of it.

The other is the business practices and the way we actually ad-
minister these things. I am not eayin’ﬂ,m by the way, there are not
short-term things we are going to do. That is one of the things that
we are looking at short-term as part of our near-term actions, with-
in the next year. There may be more things we can do even within
our own discretionary authority. If we can, we will.
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But I would say, without a doubt, I really agree with your tax-
gayer and I agree with your observation. I think it is not going to

e a simple one to fix. We need to approach it from a number of
different points of view.

Senator GRAHAM. Another issue raised from the perspective that
the taxpayer is feelinﬁ that the process is unfair in that the person
who yesterday was the prosecutor relative to developing the case
of the IRS against the taxpayer, tomorrow is the judge to deter-
mine whether the taxpayer is, in fact, liable.

The suggestion was made that some of the developments of third
party dispute resolution procedures, which have been effective in a
number of judicial and commercial settings, might be applied to
render a u?1‘eater sense of fairness within the IRS system.-I wonder
if you could comment about that.

Commissioner ROSSOTTI. Well, again, I think there sre—and this
is an area I am not yet entirely familiar with, so I have to be hon-
est, I do not have a complete answer to your question—some ex-
periments going on with third party resolution. That could be a
very promising approach for certain kinds of disputes.

But I think another element of this is to really, as we go through
this rethinking of our whole concept, is to be sure that there are
the right kinds of channels that are truly independent. We actuall
have them on paper now, in many cases, Senator. We have dif-
ferent channels. Vge have an appeals process, we have a Taxpayer
Advocate process, and of course, you have a court process.

So there are an awful lot of processes in place. Adding more of
them is not always the answer. I think what we need to do is to
think of how we can make those actually work better for the tax-

vayer, and I think there are some things we can do along those
ines.

Senator GRAHAM. As you have analyzed taxpayers into the four
discrete categories, I think the current proce£1res probably work
reasonably well for the larger taxpayer who can afford the rep-
resentation that those administrative and judicial procedures en-
tail. Thef' do not work well with the smallj taxpayer, particularly
the small business taxpayer.

Commissioner ROSSOTTI. Actually, if you look at it, I think that
is a very good observation because all of these issues we are talk-
ing about, 1 mean, the attempt to try to develop one process and
one way of doing it that fits everybody from the largest corporation
to a small, two-person business is just an impossible job to do. I
think one of the concepts here, not just the organization structure,
is let us not try to look at one size fits all.

As you say, if we want to have something that is an appeals
process or a dispute resolution process, let us devise one that really
works for a five-person business, where the owner has to wear six
hats rather than try to devise the same exact thing for that person
and somebody who has a much larger business. I hope, over time,
that that principle will be one of the driving principles that we can
work on through this whole agency.

Senator GRAHAM. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Graham.

I have three questions. I will try to make them as short as pos-
sible. We have the same problem with liens, levies and seizures.
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The oversight hearing showed people are very concerned that they
do not receive real notice. They can wake up in the morning and
find that their bank account has been frozen, or other assets, in-
cluding their house, may have been taken. It goes back again to the
question of the IRS being a prosecutor, judge, and jury.

In the private sector, if a creditor has problems, he has to go to
court. Why would that not be appropriate here?

Commissioner RosSsoTT1. Well, first of all, I want to say that ev-
erything we are doing is being studied. The fact is, everything we
are doing is being studied because we are trying to review every-
thing we are doing. We have a study that we have just initiated
recently. We started with seizures, but now we are trying to look
more carefully at liens and levies. I hope that within a few months,
and I do not remember the exact date for when that study is, we
will be able to come up with some things that we can implement
ourselves.

Beyond that, I think that another big point, the collection proc-
ess. Frankly, Senator, of all the processes that we have in the IRS,
and I talked about different business practices like filing and com-
pliance, I think the one that has the most opportunity to improve
is the entire collection process. I think some of your hearings ob-
served that.

We really need to do a better job of getting in and figuring out
solutions for taxpayers earlier and minimizing the use of some of
these kinds of techniques. That does not mean we will ever get
away from it. I think that the IRS does have to have these powers
in order to be able to execute its role and to be fair to all taxpayers,
making sure the ones that are voluntarily paying are not penalized
by somebody else who is not paying.

But I think, over time, through a number of different techniques
we can minimize or reduce dramatically the need to use some of
these stronger techniques. So I hope that we will be implementing
over time a continuous series of things to improve. Of course,
through your oversight process you can observe and work with us
to see how well that is going.

The CHAIRMAN. I appreciate your answer. I think this may be an
area where we might want to legislate as well.

Let me go on to a couple of other questions. I know the Secretary
remembers when he was here before and we talked about the Com-
missioner having his own management team. You assured me that
the new Commissioner would be able to appoint his own team as
a reasonable means of getting action taken in a meaningful way.

So I would like to ask the Commissioner, now that you have been
on the job, what are your plans in regard to the senior executive
service positions? Do traditional senior executive positions fit in
with your plans to hire management for a specific time to accom-

lish specific results? If not, would you describe the tools you would
ike the Congress to provide.

Commissioner ROSSOTTI. Thank you very much. That is a very
important point in being able to make this plan work. First, let me
say that the Secretary has delivered everything that 1 have asked
for, including letting me take one of his most important aides,
which was probably the hardest decision he has made so far.
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So we have already started to use some of the authority that has
been granted to us. I mentioned that we have a national search
firm searching outside for national taxpayer advocates. That is al-
ready under way. So, it is not that we are stymied, it is not that
we cannot do anything, we are moving ahead.

Nevertheless, for this new conceFt, and I have talked about these
management roles, I think we will have for the first time manage-
ment roles that are comparable to the outside so that we will be
able to bring in people.

And, yes, I think we do need some additional legislative author-
ity as part of this, which we need to work with your staff to define.
But the essence of it is to be able, for a limited number of positions,
to bring people in, much as Senator Gramm has suggesteg, on lim-
ited term appointments that we could renew for a limited period
of time. I think we do not need a large number of these, but these
would be critical for filling some of these key roles.

We would also like to have for those positions some compensation
authority that would allow us to have part of their compensation
be variable so that it would only be pai(i) if they achieved the goals
tha:;i were set by management. Those are the two key things we
need. :

A third one has to do with some technical positions. The tech-
nical world has become very competitive, and salaries are going up.
We would like to have some authority to hire a selected number
of technical experts for certain 1positions in an expedited way. I
think, in addition to what is already in the bill, those are the
things that we need the most in order to be able to succeed with
this concept.

The CHAIRMAN. Let me ask you this. If your reorganization
causes positions to be eliminate(f: will ﬁ'ou need new buy-out au-
thority or any additional flexibility in t
in force rules?

Commissioner ROSSOTTI. Yes, we would like to have that. I think
in my written statement, Mr. Chairman, we indicated some author-
ity we would like in that area.

hThe CHAIRMAN. Yes. We will certainly want to work with you on
that.

Now, let me go back a moment to the oversight board questions.
The House bill establishes a board to oversee the IRS in its admin-
istration, management, conduct, direction, supervision of the ad-
ministration of the tax law. What does oversee mean to you? What
i;)houéc} be the relationship between the Commissioner and the

oard?

Commissioner ROSSOTTI. Is that to me, Mr. Chairman?

The CHAIRMAN. Yes. Sure. )

Commissioner ROSSOTTI. All right. Well, the only thing I can go
by is my experience in the private sector where I was in various
roles over many years, both as the person being overseen and also
as a person who was on boards overseeing other people.

I think that what it really means to me is that the board lends
its expertise. It lends its judgment to the formulation of goals and

lans which are the responsibility of the management, but it also
ends its expertise and it gains an understanding of what those
things are, usually on an annual basis. Then it monitors whether

e application of reduction
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it believes that the management is actually living up to the expec-
tations that it has agreed to.

So it is almost like a contract to me between the board and the
management. The board negotiates the contract. I mean, it is not
literally a contract, of course, but it has sort of that character,
where you say, here is what we are going to do, here are the re-
sources we need.

The board provides its broad expertise in helping the manage-
ment come to those conclusions and then it is up to the manage-
ment to execute and make it happen. If it does not, the board then
decides whether it needs new management or whether it needs to
help the management do something different or take some other
action. I really think that that is the way that this board can work.

I think it is going to be critically important to get the best people
on this board that can really lend real judgment and expertise. I
think no matter what kind of structure you set up, it is going to
be critical. Of course, that will be up to the Secretary and the
President to do that. But that is the way I see it. I think it can
be very constructive. In the right way, it is a very, very construc-
tive relationship.

I think if the board attempts to become part of management, it
then eliminates its own role, first of all, and becomes, really, an im-
pediment to management. So it is important that you have these
two roles clearly defined.

The CHAIRMAN. Finally, I am troubled that the House bill pro-

hibits the board from exercising any authority over law enforce-
ment activities, an area, frankly, that our hearings showed to be
rife with abuse. Would you care to comment on that?
. Secretary RUBIN. Mr, Chairman, yes. I think the House bill and
the bill I believe Senators Kerrey and Grassley submitted to this
committee, on the governance issues, at least, track pretty well—
in fact, probably very well—except for that one issue. That is my
recollection, at least.

I think the thinking in the House, as I understood it, and I was
part of the discussions, was that the notion of law enforcement re-
porting to a private sector group of citizens raises a lot of questions
that were troubling. On the other hand, there are all these collec-
tion and other, what you might want to call, law enforcement
issues, which you very correctly say need to be properly looked at.

My suggestion would be that, once again, it is one of these dif-
ficult kinds of issues we need to try to work our way through, since
you have got conflicting considerations, if you will.

That is something we should try to work with your committee on
and see if we can find some reasonable resolution because, on the
one hand, I think the points that you have raised are right and
valid, and on the other hand, I suspect the notion of having law
enforcement authorities report to private sector citizens has a lot
of troubling issues to it. I think we need to work on that and see
if we can find something that reasonably meets both purposes.

The CHAIRMAN. Very good. We will work with you on this, as
well as a numnber of other issues.

I do have additional questions. I will submit those in writing
rather than propound them now.
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I would be happy to give you, Mr. Secretary, the opportunity to
comment on Asia at this time, if you so choose. We are having a
hearing next week, and I understand you cannot be here. :

Secretary RUBIN. Mr. Chairman, I gave a 37-minute speech the
other day at Georgetown. If you would like, I could repeat that as
best I remember it. [Laughter.]

The CHAIRMAN. I heard most of it.

Secretary RUBIN. Let me try to be a touch briefer. I know that
both of you have been in Asia over the recess and are both enor-
mously focused on this set of issues. —

I think that the issues that we are seeing in Asia are obviously
extremely important in and of themselves, but I think they are the
issues of the new global economy.

I do not think it is an overstatement to say that these issues in
their broader sense are perhaps as important as anything that the
country has had to face in a long time because this is the new glob-
al economy we are living in, with all of its opportunities, but also
all of its risks. _

At the present time, Mr. Chairman, with respect to Asia itself,
I think it would be fair to say that I do believe—in fact, very
strongly—that we have good, effective, and strong IMF-centered
proirams that deal with the structural issues that have given rise
to the financial instability.

These are not austerity programs, they are not predominantly
fiscal or monetary policy programs, they are structural programs.
Having said that, it is an extremely complex situation. The key is
for each country to adhere to these programs on a sustained basis.

Korea is a very good example of a country in which both the ex-
isting government and the government-elect have really been doing
and saying the kinds of things th:i need to. With the banks now
coalescing around a %rogram, I think one can have a very construc-
tive view of that, although we all know there are no guarantees in
such complex matters.

Our interests are vitally at stake because of the enormous ex-
ports that we have in the developing world, and also because de-
preciating currencies elsewhere hurt our competitiveness and our
goods. The way to correct all that is to try to restore economic well-
being to these countries.

I would say one other thing. I think these are enormously com-
plex issues and I think there are no sure answers. I think my own
view is that the IMF, with us, have made the best judgment that
one of the right ways to go forward with these programs is they
have to be adapted as we go along.

You saw that the other day in Indonesia. In Indonesia there obvi-
ously have been very considerable questions, or I would say con-
cerns expressed, about the government’s commitment to the pro-
gram, and that is absolutely the key. Hopefully, that commitment
will be manifest in many ways going forward.

We also need more broadly, Mr. Chairman, to figure out what
kinds of changes need to be made in the architecture of the global
economy for the years and decades ahead. We are in a new world.

The mechanisms we have now, although they are the best ones
we have and I think we have to fully support them to deal with
the crisis at hand lest it get out of hand and have all kinds of ter-
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rible adverse effects on us—and it is not out of hand at the present
moment, though it is very serious. But the mechanisms we have
today are not as modern as the marketplace we live in. We expect
to spend enormous intellectual energy with the Federal Reserve
Board and others trying to work through those issues over the
months ahead. But they are very, very complex issues.

Senator MOYNIHAN. And we can expect some proposals. We
might reasonably expect some.

Secretary RUBIN. Senator, I think we all need to work toward
trying to find—this is very tough. Deputy Secretary Larry Sum-
mers and I were talking about that this morning. We all need to
try to work toward improvements.

On the other hand, I have noticed in the last couple of weeks op-
ed pieces and articles and all sorts of things, comments about all
sorts of ideas, many of which are very attractive on their face, but
when you subject them to the kind of rigorous analysis that is
going to be required if we are really going to do something that
makes sense, you see all kinds of other consequences.

Senator MOYNIHAN. But it is a half century since Breton Woods.

Secretary RUBIN. It is a half century since Breton Woods. We cer-
tainly should hope to have proposals that are real and effective, se-
rious and substantial. I guess the only reason I hesitate a touch at
your comment was, there is an enormous amount of work to do be-
tween now and the day we get to those proposals.

Senator MOYNIHAN. Thank you, sir.

The CHAIRMAN. I certainly agree with Senator Moynihan as to
the importance of receiving whatever recommendations you have as
you develop thern.

Let me just make a very basic observation. I do not think the
public, yet, is aware of the significance that area has on our econ-
omy, the fact that we are in a global economy. I think it is critically
important that the Administration make clear why this is impor-
tant to the individual here,

Secretary RUBIN. Could I make a comment on that, Senator?

The CHAIRMAN. Sure.

Secretary RUBIN. Mr. Chairman, I think you are right. The Presi-
dent has said on a number of occasions, and I think what you have
said is 100 percent right and it is a critically important issue, until
the public understands what is at stake you will never have the
public support for the programs and things that we need to do.

Senator MOYNIHAN. Yes or no, Mr. Secretary. Do you believe we
should provide our n‘e[gular replenishment of the IMF?

Secretary RUBIN. Yes, absolutely and unequivocally. The IMF is
not perfect and the- mechanism is not perfect, but lest there be a
crisis, which none of us hope happens, in a relatively short period
of time we need to have a capability to deal with it.

Senator MOYNIHAN. Right you are.

The CHAIRMAN. Well, gentlemen, you both have been very pa-
tient and very helpful in answering the questions raised by mem-
bers of the committee. This is an important, I think, undertaking.
We are going to move expeditiously, but we are not going to move
until we have what we consider to be reasonable answers.

We look forward to working with you.

Senator MOYNIHAN. Thank you.
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Secretary RUBIN. Thank you all.
Commissioner ROssoTTI. Thank you. ,
[Whereupon, at 12:43 p.m., the hearing was recessed.]
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OPENING STATEMENT OF HON. WILLIAM V. ROTH, JR., A U.S.
SENATOR FROM DELAWARE, CHAIRMAN, COMMITTEE ON FI-
NANCE

The CHAIRMAN. The committee will please be in order. Today we
are beginning our second day of hearings on reforming the Internal
Revenue Service, and the goal of our series of hearings is to lay the
groundwork for legislation that will improve oversight of the agen-
cy, better protect taxpayers from unfair treatment and change the
IRS internal culture.

Some of the major concerns I have that I would like to address
in our series of hearings include: How can a board truly be an over-
sight board if it cannot get behind the IRS veil of secrecy? Is the
IRS ?internal inspections doing an adequate job as an internal divi-
sion?

Should the IRS be allowed to arbitrarily assign income to tax-
payers, forcing the taxpayer to prove a negative? Shouldn’t the IRS
carry the burden of proof when it says that a taxpayer has a cer-
tain income?

How can we insure that taxpayers who are making a good faith
effort to comply with the law are not hit with unreasonable pen-
alties and interest? Should additional taxpayer protections be ac-
corded when the IRS is about to freeze a taxpayer’s bank account
or seize their property, even a home?

For example, should the taxpayer have the right to court review
before the IRS takes these types of actions? Are there additional
gersonnel rule changes that should be made so that the IRS can

e managed more efficiently?

For example, are the IRS personnel rules so burdensome that
employees who abuse taxpayers are not disciplined? And what
needs to be done to insure that employees are treated fairly by
management and work in an atmospliere that is free of fear and
intimidation?

(51)
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Our September hearings provided evidence that too often IRS
employees find themselves in a hostile work environment.
ell, these are a sampling of the concerns that our September
hearings raised, concerns that we will address in our hearings as
we build our reform legislation.
Now, today we will hear from representative Rob Portman, who
co-chaired the IRS Restructuring Commission with Senator Bob
- Kerrey. We will also hear from a ganel of former IRS cornmis-
sioners. Their experience at the helm of the IRS gives them a
unique and important perspective.
Finally, we will hear from a panel of tax practitioners.
Senator Moynihan will be here in a while, but I think we will
just go ahead and proceed, as we do have a pretty full agenda.
Congressman Portman, it is indeed a pleasure to welcome you
here todai\"‘. Just let me say how much I admire the work you have
done in this area. You have been an early leader on the need for
aei:orm, and I congratulate you for what you have done. And are
oing.
Please proceed.

STATEMENT OF HON. ROB PORTMAN, A U.S. REPRESENTATIVE
FROM OHIO

Congressman PORTMAN. Thank you, Mr. Chairman, and thank
you very much for giving me the opportunity to testify before you
today. I am honored to do so.

As you mentioned, I did co-chair the National Commission on Re-
structuring the IRS, along with your colleague, Senator Bob
Kerrey. His vision, his ability to think outside the box from time
to time and his creative ideas and commitment to reform were real-
ly key to coming up with the comprehensive commission rec-
ommendations and then our legislation.

Another distinguished member of your panel, as you know, Sen-
ator Charles Grassley, was also an active member of the commis-
sion and made very important contributions to our work, especially
in the area of-taxpayer rights. :

And, as you may recall, Mr. Chairman, we met early in the proc-
ess. I stayed in touch with you and worked continuously with your
staff through the commission process arnd that input was very valu-
able, and we continue to work closely with you. .

The Restructuring Commission, as you know, was created by
Congress. In fact, it started here in the Senate. It was charged
with auditing the IRS. For the first time since 1952.

We rolled up our sleeves. We spent over a year looking at all the
problems at the agency, we conducted extensive public hearings
and last June came up with a plan, a comprehensive approach to
a new IRS. More responsive to the taxpayers; more respectful of
their rights.

In July, Senators Kerrey and Grassley, Congressman Ben Cardin
and I introduced legislation to implement the reforms. That legisla-
tion was then the subject of hearings before the Ways and Means
Committee and passed the House by a vote of 426 to 4 at the end
of the session.

But it was this committee, the Finance Committee’s work and
particularly your hearings last September that really focused all of
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America on the need to fundamentally reform this troubled agency.
And for that, Mr. Chairman, this committee deserves the gratitucﬂa
of the commission members, of members of the House and the Sen-
ate and, most importantly, the American taxpayer.

I commend this panel for now using the House passed bill as a
foundation for your reforms and further improvements. I know I
speak for Chairman Archer, Congressman Ben Cardin and others,
who worked so hard on this in the House, in saying we are very
eager to work with you as partners in improving the House bill and
giving the President legislation—as soon as possible—for his signa-
ture.

A number of questions were raised in your good hearings yester-
day regarding the House passed legislation, and perhaps I can try
to respond to them later, if there are questions this morning. But
I would like to just briefly discuss a couple of issues that are dif-
ficult ones that this committee will be considering.

As you have rightly pointed out, Chairman Roth, we only have
one shot at major IRS reform. So it is important we insure that the
reforms we enact are comprehensible and sustainable. That is why
the oversight board we have proposed, I think, is so critical.

Long after these important hearings have ended and the cameras
and reporters have gone on to other stories, Congress and the
American taxpayer need to know that there is a mechanism in
place to hold the IRS’s feet to the fire, a mechanism that provides
ongoing oversight, with expertise, continuity and accountability.

The oversight board’s role, simply put, is to guide the develop-
ment and oversee the implementation of long-term strategies at the
IRS, a function that we think is sorely lacﬁdng now, and to hold
IRS management accountable for its performance.

In my view, to be effective, the board must focus on the big pic-
ture; strategic issues—like the modernization plan that the Com-
missioner unveiled before your committee yesterday—and allow the
Commissioner then to be responsible for the day-to-day operations
of the IRS.

The oversight board’s job is to insure that the train is running
in the right direction, be sure it is running on time, but not to
micro-manage the conductor.

As envisioned in the House passed legislation, the oversight
board is focused on strategic tax administration and not intended
to get into specific tax cases.

- The withholding of Section 6103 authority from the board was
deliberate, and it was done for two reasons. First, it serves to pre-
vent actual or perceived conflicts of interest.

As you may know, Mr. Chairman, there are a number of reasons
that have been expressed for this. Most of them have been ex-
pressed very adamantly by the Secretary of the Treasury in pre-
vious testimony. Yesterday there was a different tone I detected.

But one of my personal concerns about this is the potential for
such problems as perceived conflicts of interest. Particularly, it
may make it difficult for us to attract the kind of people we want
to serve on this kind of a board.

Second, the lack of Section 6103 authority, of course, will keep
the board focused on the big picture and be sure that they are pre-
vented from being mired down in individual tax matters.



54

Therc may be a way to grant something short of blanket 6103
authority to the oversight board without permitting access to indi-
vidual taxpayer names and information. I am certainly interested
in working with the committee on that.

Finally, I would like to commend Chairman Roth and the mem-
bers of the committee for their strong endorsement and confirma-
tion of Commissioner Charles Rossotti. As I believe we all wit-
nessed in the hearing room yesterday, he brings the kind of credi-
bility, expertise and new ideas that are clearly needed to guide the
IRS out of these troubled waters.

The plans that he unveiled before this committee yesterday for
a comprehensive modernization of the IRS, focusing on helping peo-
ple comply with the tax laws and insuring fairness of compliance,
are exciting to me, and they are entirely consistent with the com-
mission report and the House-passed legislation.

Essential to this concept is designing, organizing and measuring
the work of the IRS around major taxpayer groups with similar
needs. I support this concept, which was recommended by the Re-
structuring Commission, and Mr. Rossotti deserves credit for mov-
ing it forward.

But, in order to be successful in this task, he must have the ex-
panded authority and the personnel flexibilities that the restruc-
turing legislation would give him. And, from your comment this
morning, you would like to strengthen it even further.

And second, a strong board is needed to be able to enhance and
support the bold reforms, if they are to be driven all the way
throuih the system, and we have the kind of continuity in place
to make sure, down the line, it actually works.

The era of big government, we are told, is over, Mr. Chairman,
but now, of course, we must redouble our efforts to make sure that
our government effort is more efficient; our government is more re-
sponsive.

The IRS, in its current form, to me, represents the worse, really,
of the impersonal, antiquated and inefficient Washington bureauc-
racy. Meanwhile, the private sector has redefined the standards of
customer service over the past couple of decades, delivering world
class products, while achieving new levels of efficiency.

We should expect no less of the IRS as we enter the next cen-
tury.

Congress, of course, has responsibility here, and that is to give
the IRS the tools and oversi(fht it needs to get the job done, includ-
ing a more simplified tax code.

I commend you again for moving legislation forward to do i’ust
that; to give the IRS a board, to restructure the IRS, to put in place
the taxpayer relief that you have talked about in your initial com-
ments this morning, and I certainly look forward, Mr. Chairman,
to working with you and the committee in the weeks ahead to pro-
vide this needed relief to taxpayers as soon as possible. Thank you.

(The prepared statement of Congressman Portman appears in
the appendix.]

The CHAIRMAN. Thank you, Mr. Portman, for your very inform-
ative statement. Let me say 1 ﬁarticularly appreciate your interest
in working with us as we seek to strengthen the legislation that
hopefully will be enacted and become law.
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Let me just make one comment. I support the concept of a board,
and I thank the commission for recommending that. I do have some
concern as to how we make sure they have adequate information
to discharge the responsibility of oversight.

I agree with you very strongly, that the board should not be in-
volved in minutia and that type of oversight. At the same time, I
think that they have to have adequate information.

As I pointe({ out yesterday, you take the report that we have on
the Oklahoma-Arkansas district office, and if you start deleting ev-
erything, how are you going to have oversight? That is very bother-
some to me.

I absolutely agree that 6103 should not be made available to
handle individual cases, but systematic problems with the organi-
lz)zantio(;’x should be a matter of interest, concern and oversight of the

oard.

So I think this is something that we have to try to address in
a way that does not create a conflict of interest, but also enables
the board to discharge its responsibility of true oversight.

The last thing I want to see is an advisory group created that
really has no effective function, and it just sort of withers away on
the vine, because I think the one critical thing we have to do in
this reform is to insure that there is independent oversight of the
agency.

I may not be so concerned now, with Charles Rossotti and others
there, gut what we are trying to do is bring about reform that will
last through the years ahead.

And, for that reason, thank you very much for being here and
your comments.

Congressman PORTMAN. Mr. Chairman, if I could just briefly re-
spond? I couldn’t agree with you more.

I think one of the great things about the board is the fact that
we have staggered five year terms, and you will get the kind of
continuity that you are unlikely to get even with a 5-year term for
an individual commissioner.

And this is for the long term. After all, we haven’t done this
since 1952, and Congress may not be back at it for another 40 some
years.

I will say that I also agree with you entirely on the need for inde-
pendent oversight, and the question is whether 6103 authority is
necessary to get that or not. Audit reports, of course, could be re-
viewed by the board. Names could be deleted.

I like your idea of having more independence, in terms of the In-
spector General. Frankly, I think the commission report could have
done more in that area. We did look at it.

We didn’t come up with a sieciﬁc recommendation. But that, di-
rectly reporting to the board, having the IG at Treasury in a more
independent role, in a strengtheneg role, I think would also help
to insure that there is that kind of independent oversight.

Finally, yoi.. might want to look at the powers of the board. As
you know, I was always pushing for the board to have more power,
in terms of actual approval, not just review, and there may be some
things that could be strengthened there.

So I think there are ways to insure that precisely what you have
expressed as your concerns are indeed addressed, perhaps without
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going so far as to giving them blanket 6103 authority, which may
have some negative implications.

Particularly as it relates—I said earlier—to attracting good board
members who may be from the private sector and who may not
want to be in a position of being accused of conflict of interest, even
though it is only a perception. It is not reality.

Mr. Chairman. Thank you very much. Senator Moynihan, do you
want to make any remarks?

Senator MOYNIHAN. I do want to thank Mr. Portman for all he
has done and for his courtesy to come today and just to encourage
us in our labors and to thank him for his comment about the need
for a more simplified tax code.

At the risk of encouraging Phil Gramm yesterday, I read from an
article in the editorial page of the Wall Street Joutrnal on the last
day of the year, talking about the booming stock in H&R Block, in
a press release they put out about our unsurpassedly complex Tax
Relief Act of 1997.

“This bill creates the most relief and causes the most confusion.”
They went on and on. “How can we not make millions more?” And
indeed. Their stock went up by a third.

Just to point out that there is a metric here. When the H&R
Block Income Tax Guide was first published in the 1960’s, it had
196 pages. It now has 574. And that is our doing. You cannot find
the regional director in Omaha, sir, who did that.

You have, in any large government or agency, the same kind of
problems you have in education. The tales of school performance
are filled with accounts of how five Beta Kappas from Brown went
off to an inner city school in Providence and in 2 years time per-
formance was right up on top of the possible scales, and in four
years time those five were in Wall Street.

You are going to get average people doing these large tasks in
government and making their life manageable is a task. If you
were looking for a conspiracy in this town, and we seem to from
time to time, do these K Street lawyers really write those bill be-
cause only they understand them?

You may be sure they make more in a week than the average
inspector makes in a year, but I will leave it there.

Thank you for what you have done and for your comments, sir.

Congressman PORTMAN. Thank you, sir. One quick comment.
Thece are some K Street lawyers here this morning this morning.
We can talk to them.

Senator MOYNIHAN. Why not? [Laughter.]

Congressman PORTMAN. Last night I got homé and, being a
CSPAN junkie, I happened to hear your comments on simplifica-
tion, and I will just make two quick comments.

One is—as you saw, I know, in the commission report—we were
quite precise as to the connection between complexity of the tax
code and the problems at the IRS.

Senator MOYNIHAN. Yes, sir. You were.

Congressman PORTMAN. And we actually put that up front. Sen-
ator Kerrey deserves a lot of credit for that.

When we initially began our process, that wasn’t necessarily
within our statutory mandate, and yet, we pushed the envelope
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and made sure that that was front and center. When it came time
to imglement that legislatively, it was more difficult.

And I know the Joint Tax Committee is probably here this morn-
ing with us, but we came up with language which we think will
help. It doesn’t solve the problem. Ultimately we need to have this
committee and the Ways and Means Committee and others, come
up with major tax reform.

What we say is there has to be now, under this legislation, a new
tax complexity analysis, which every new piece of tax legislation
would carry. And then there is a procedure, much like the un-
funded mandate procedure in the House and Senate, where some-
one can raise a point of order on the floor of the House or in the
Senate, if that complexity analysis is not complete.

The complexity analysis is very simple. It says you have to say
how many new forms is this going to require, what is the new bur-
den on the IRS, what is the burden going to be on the taxpayer,
so at least we, as members of Congress, and frankly, the press and
the public, would have access to that.

And we think that will be an encouragement toward simplifica-
tion, when everything else in this town seems to be an encourage-
ment in the opposite direction, toward more complexity.

Senator MOYNIHAN. Well done, sir. Thank you.

The CHAIRMAN. Thank you very much, Mr. Portman. We appre-
;:_iate your being here. We look forward to working with you in the

uture.

Senator KERREY. Can I ask a question, Mr. Chairman?

The CHAIRMAN. Well, we have a number of witnesses today, so
I had hoped that we could proceed with our two panels. It is 10:25.
But go ahead and ask one question, if you want.

Senator KERREY. Well, I would like to point out as well that one
of the ways these tax codes get complex is not only the K Street
lawyers write them, but very often, after we give a speech, and we
see the audience give a round of applaise and a standing ovation
to this great idea that we have got, we go to our staff and say,
“Would you convert that speech into a law.”

It is our intent, with our proposal—and I think, indeed, with the
Chairman'’s vision as well—that whoever the IRS Commissioner is,
under whatever configuration the board has, they have a sufficient
amount of independence to be able to say publicly, “Nice speech,
Mr. President, but here is what it is going to do to the code.”

"You have got a standing ovation there and you have got them
all cheering and stomping their feet, but this is what it is going to
cost the taxpayer if we write that into law.”

The CHAIRMAN. I couldn’t help but think about the complexity
the other night.

Senator KERREY. Well, I think about the complexity a lot when
I get the crowd going too.

Congressman Portman, one of the areas that both you and I
think are important to address, and we attempted to address it
both in our recommendations and the statute, and I would like to
give you an opportunity to comment, is in electronic filing.

Can you just briefly offer some comments as to why you think
we need to pay attention; to write the law so that we provide a suf-
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ficient amount of incentives and resources to increasingly more to
electronic filing? ’

Congressman PORTMAN. Absolutely. I must also mention, just
briefly, along with the complexity analysis, Senator Kerrey has al-
luded to another provision in the legislation that I think is very im-
portant, which is to get an independent analysis from the IRS of
tax legislation as it moves forward.

It is our understanding, from talking to people who were at the
Joint Tax Commission 20 and 30 years ago, that was much more
common. In the Ways and Means Committee, where I sit, that is
no longer the case—and that part of the complexity challenge is to
get the IRS at the table in an objective role.

Not representing Treasury, not representing tax policy, from the
White House point of view, but saying, what is going to be the-ac-
tual impact on the administration of the tax code. And, from the
perspective of the taxpayer, how many new lines are going to be
on the new schedule and so on.

So, this is another aspect of the legislation that I think, Senator
Roth, you will find entirely consistent with your approach to tax
policy and I think is a major improvement.

On electronic filing, it is kind of a no-brainer. It is win-win situa-
tion. The IRS currently spends somewhere like $7.00 to $8.00 to
process a paper return. You have a 22 percent error rate. Half of
that is caused by the IRS.

Imagine the downstream costs that are entailed there to the tax-
payer, in terms of receiving notices. You have brought up some of
that testimony; of, administrative foul ups because of the error rate
at the IRS. ‘

Electronic filing, on the other hand, probably costs a couple of
dollars. About $2.85. When you take out the requirement to file a
paper signature, of course, that cost goes down by more than half.
And the paper signature, in our view, the commission’s view, is un-
necessary.

The taxpayer can keep that on file, or perhaps once in a life you
can require that.

So, in terms of the cost to the system—roughly a dollar versus
$7.00 or $8.00—and in terms of the cost to the taxpayer because
of this enormous downstream cost that comes with the error rate
that is so high, 22 percent, it seems, to us, that we should do every-
;_};_ing we can, as a Congress, legislatively to encourage electronic
iling.

We tried to do that in our legislation. We don’t do everything
that I would have liked to have seen, but in the end, by taking
away the signature requirement and putting in place incentives to
electronically file, we believe we can get to 80 percent electronic fil-
ing, rather than, roughly, 20 percent or less, within five or 10
years.

The CHAIRMAN. Thank you very much for being here today, Mr.
Portman, and we look forward to working with you.

Congressman PORTMAN. Thank you, Mr. Chairman.

Senator MOYNIHAN. Thank you, sir.

The CHAIRMAN. It is now my pleasure to introduce our first
panel, comprised of former commissioners of Internal Revenue. -



59

These witnesses have unique insight into the operations of the IRS,
and we all look forward to hearing their views.

Witnesses on this panel include Mr. Don Alexander, who served
as Commissioner from 1973 to 1977, is with Akin, Gump, Strauss,
Hauer & Feld, in Washington, DC. Mr. Sheldon Cohen, who served
as Commissioner from 1965 to 1969, is with Morgan, Lewis &
Bochius, in Washington, DC.

Mr. Fred Goldberg, Jr., who served as Commissioner from 1989
to 1991, and was a member of the IRS Restructuring Commission,
is with Skadden, Arps. And, of course, Ms. Margaret Richardson,
our most recent Commissioner, who is with Ernst & Young, in
Washington, DC.

Why don’t we start with you, Ms. Richardson, and we will be
ha‘;’)\})y to include your full statement, as if read.

e would ask each of you to keep your comments to five min-
utes.

Ms. Richardson.

STATEMENT OF MARGARET M. RICHARDSON, ESQ., PARTNER,
ERNST & YOUNG, LLP, WASHINGTON, DC; FORMER COMMIS-
SIONER OF INTERNAL REVENUE

Ms. RICHARDSON. I will certainly do my best, and thank you very
much, Chairman Roth and other distinguished members of this
Committee.

I do appreciate the opportunity to be able to join you today, and
I commend you, Mr. Chairman, for carefully considering the issues
?llllg the various proposals that are out there for restructuring the
I believe it is important to take the time to weigh the potential
impact of these proposals on our current tax administration sys-
tem, the future of tax administration and on our self-assessment
system.

The 4 years that'I served as Commissioner of Internal Revenue,
from 1993 to 1997, did mark a period of great change, as well as
si?niﬁcant accomplishment, although I would be the very first to
tell you that there was more that needed to be done.

We did set ambitious goals to improve service to taxpayers by
providing more ways for them to obtain accurate and timely infor-
mation to file their returns and to make payments. But we were
also addressing concerns, expressed by many of you and your col-
leagues in the House of Representatives, about eliminating refund
fraud, particularly the earned income tax credit program, closing
the so-called “tax gap,” decreasinF the accounts receivable and im-
proving compliance levels generally.

I actually began my career as a lawyer at the IRS in 1969, left
in 1977, and when I returned as Commissioner, almost 25 years
later, I found many of the same issues were still there. Managing
in the public sector was still very challenging, as it had been be-
fore, but it was even more frustrating.

Not only had the Internal Revenue Code grown lengthier and
more complex, but the IRS had been asked to shoulder many re-
spensibilities beyond just collecting taxes.

In addition, everyone attempting to manage in the Federal sector
was struggling with the sometimes conflicting requirements of the
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Federal Managers Financial Integrity Act, the Chief Financial Offi-
cers Act, the Government Performance and Results Act and the Pa-
perwork Reduction Act, just to name a few.

But I also found a number of IRS emgloyees who were quite con-
cerned about finding ways to provide better service to taxpayers.
Although they wanted to implement change—and many of them
spoke the language of change—often they did not have the train-
ing, the tools or the resources to implement change.

And frankly, there was a certain amount of skepticism, and I
think, at times, even cynicism about whether or not change could
be affected or whether there would be consensus among the over-
seers that could be reached on what kind of change should be un-
dertaken. That was why so many of us at the IRS welcomed the
creation of the National Commission on Restructuring the IRS, and
we looked forward to its report.

The specific focus of attention of that report had been whether
or not there should be an oversight board with private sector mem-
bers, and if so, what authorities and responsibilities such a body
should have.

I would just like to say that I don’t believe there is any one form
of organization or governance that is perfect, whether it be for the
Internal Revenue Service or any other organization, nor do I be-
lieve that there is any one form of organization that will cause all
of the concerns about the IRS, real and perceived, to evaporate.

We have all heard repeatedly, during the past year, about the
problems of the IRS, that they were a long time in the making and
that they will take a long time to fix.

But what we have to do, and I think what you need to do, is to
identify with enough specificity what problems we are trying to fix,
so that the steps to fix them can be specifically identified.

Some of the problems at the IRS are, no doubt, present in any
large organization. Some of the same problems are present in many
other government agencies, and some other problems relate to the
complexity of the code that the IRS is charged with administering.

You in Congress have got to decide what you want to achieve
through reform and restructuring. I think you really do have to
identify what can be fixed and try to then gnd the best organiza-
tional structure and changes to produce those fixes.

There has also got to be an agreement among interested parties,
particularly in the executive branch and the Congress, about what
the mission of the IRS should be. Then I think you can achieve
some kind of agreement about what governance and organizational
structure would likely accomplish that mission.

Ideally, the structure would be so streamlined that there would
be clear lines of authority and accountability throughout the orga-p
nization, all the way from the top to the front line employee. The
goal of the proposal that Commissioner Rossotti discussed with the
committee yesterday was intended to do just that. I think it de-
serves very careful consideration.

The Commission, as Senator Kerrey and Congressman Portman
had pointed out, did consider such an approach, but didn’t have
time to fully explore it. Obviously, without more details about the
proposal, it is very difficult to predict, with reasonable certainty,
whether it will be successful.
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But what I can predict with reasonable certainty is that any new
structure without the right kind of talent to perform the organiza-
tion’s mission will have little chance of success. Without maximum
personnel flexibility so that the best qualified people can be re-
cruited, trained and retained, any new structure will fail too.

In addition, without stable funding and focused, consistent and
constructive oversight, a new organizational structure will have lit-
tle success.

I see my time is short. I do want to mention that one of the
things and one of the ideas that we talked about at the Commis-
sion, but we didn't think was politically feasible, was the idea of
making the Internal Revenue Service an independent agency, much
like the Social Security Administration.

I would be happy to talk a little bit more about that later, but
I think it would provide the opportunity for the Commissioner to
have that independent voire for good tax administration that was
talked about by Congressmen Portman.

And also, to be able to treat the agency somewhat differently. For
personnel purposes, budget purposes and other purposes. Thank

ou.
The CHAIRMAN, Thank you, Ms. Richardson.
[’I(‘il}e ]prepared statement of Ms. Richardson appears in the ap-
pendix.
T(?e CHAIRMAN. Don, it is a pleasure to welcome you. Please pro-
ceed.

STATEMENT OF DONALD C. ALEXANDER, PARTNER, AKIN,
GUMP, STRAUSS, HAUER & FELD, LLP, WASHINGTON, DC;
FORMER COMMISSIONER OF INTERNAL REVENUE

Mr. ALEXANDER. Thank you, Mr. Chairman. First, I want to
make it clear for the record that I am not on K Street. My office
is on New Hampshire Avenue.

Ms. RICHARDSON. I guess I am not either.

Mr. ALEXANDER. Mr. Chairman, it is a pleasure to be before you
and this committee bodaéy on this extremely important topic, and I
want to second what Congressman Portman said and what my
good friend, Peggy Richardson, said about complexity.

One of the really fine things in S. 1096, diluted a little bit in the
House bill, is letting IRS have a seat at the table when you think
about a tax proposal that affects many, many individual taxpayers.
Let’s at least have a mock-up return to find out what the new cap-
ital gains Schedule D is going to look like before we embark on
having, say, five rates instead of one.

Let’s look at what the child credit did, in comparison to an in-
crease in the personal exemption.

While IRS has been bashed—and it deserves some of the bash-
ing—Ilately, I don’t see how any agency, composed of normal human
beings, most of them trying to do their jobs well and trying to be
courteous and fair to taxpayers, can cope with an ever changing
mess like the one we have now in the Internal Revenue Code.

I am delighted to hear the approval that seems to be coming to
study what is going to happen before you make it happen.

And, Mr. Chairman, you raised a number of questions, and I will
try to give my views on some of them.
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I was Commissioner during Watergate. That was a time when
Perception did equal reality. That was a time when all of us—and

was certainly not exempt—were accused of conflicts of interest,
at a minimum, and out right crime, at a maximum. I went before
two grand juries.

The President that appointed me tried to fire me within 3
months after I took office. I am delighted to see in both bills, the
House bill and the Senate bill, a 6-year term for the Commissioner.
The President could still fire the Commissioner under the House
bill. But at least the President would have to give a reason for it.

Under S. 1096, the board could fire the Commissioner, and I
don’t think that ought to be.

I didn’t want to serve at the pleasure of a President that tried
to fire me August the 9th, 1973, and thereafter, nearly always
about the 9th of the month, for quite a while. It is very difficult
to make long range plans when you think you might have to leave
the office the following day.

; The five year term is long overdue, and I am glad that you are
oing it.

Section 6103 authority for the board. All right. If IRS were an
independent agency, as former Commissioner Richardson suggested
a moment ago, the board would be a necessity. And given the polit-
ical climate in which we live now, a board may be a necessity at
this time.

I have some doubts about the board, and particularly, I hope you
don’t give the board authority to look into individual cases. The
Ways and Means Committee has that authority. The Joint Staff
has that authority. The Senate Finance Committee has that au-
thority, and you certainly exercised it last fall.

That should be enough, rather than give the authority to the
board, because the boar%l members are going to be accused, rightly
or wronglf'—and I would say 99 percent of the time it is going to
be wrongly—of conflicts of interest, particularly if the board in-
cludes CEOs or former CEOs.

If the board includes practitioners, you are going to have the
same problem. So, giving them 6103 authority is going to exacer-
bate a problem that already exists.

The new Commissioner, Mr. Rossotti, has already put in some
rules that I think make eminent sense.

Requiring further high level approval of seizures of property. I
think the right of IRS to seize property from say a repeat offender
who has been using trust fund taxes is necessary to the operation
of an effective tax system, but that right has to be exercised very
carefully.

I hope you leave Inspection where it is. The Commissioner needs
to have a strong inspection arm, and certainly what has been
shown recently about collection activities demonstrates, I think, the
wisdom and the need of that.

On penalties and interest, clearly they need to be reconsidered.
We pile penalty on penalty in an effort to raise revenue. That is
not the purpose of a penalty, Mr. Chairman, as you know well.

Thank you for letting me appear, and I look forward to answer-
ing questions.

The CHAIRMAN. Thank you very much, Mr. Alexander.



63
§ ['lihe prepared statement of Mr. Alexander appears in the appen-
ix.
The CHAIRMAN. Mr. Cohen.

STATEMENT OF SHELDON S. COHEN, PARTNER, MORGAN,
LEWIS & BOCHIUS, LLP, WASHINGTON, DC; FORMER COM-
MISSIONER OF INTERNAL REVENUE

Mr. CoHEN. Thank you, Mr. Chairman, members of the commit-
tee. I appreciate the opportunity to give you my views on the re-
structuring bills, both the House and Senate, and the commission’s
report. -

I served at a different time and there were different climates, of
course. Wilbur Mills was chairman of the Ways and Means Com-
mittee, and Wilbur Mills used to invite me to his office and discuss
the administerability of a bill or the effective date.

He would look me square in the face, “Can you do it this year?”

And I would say no, sir or yes, sir, as the case may be, and he
would change the effective date to suit the administerability. I
mean, I doubt if he would announce that in public, and I certainly
v;'louldn't, but he was concerned, and we had regular chats about
that.

Now, it would be difficult for the Commissioner to do that in pub-
lic, when the Secretary is saying I want the effective date to be
January 1. Or the President is saying I want the effective date to
be January 1, or indeed, the chairman of either one of the two tax
writing committees is saying publicly that he wants the effective
date to be January 1.

So, you had better be careful how you structure that because you
are going to put the Commissioner, whoever he or she might be,
in a terrible vise.

On Section 6103—and I am skipping around, because you have
my full testimony, and you know my views on a variety of things.

Tht(al CHAIRMAN. Your full statement will be made a part of the
record.

Mr. CoHEN. But I will try to address some of the issues that
have come up this morning.

On Section 6103, Don is correct. He was the Commissioner. At
the request of the Senate Government Affairs Committee, there
was a study made of Sec. 6103 by the Administrative Conference

" of the United States. The Chairman of the Administrative Con-

ference of the United States, at the time, happened to be Antonin
Scalia (now Justice Scalia).

He was the chairman of the committee that studied that issue,
and he made me vice chairman.

So much of what is the modern in section 6103 that was amend-
ed shortly after that conference report, encompasses what Justice
Scalia, at that time, thought, and it was well thought through. It
was an effective study.

Tax return information is terribly sensitive. If you put a corpora-
tion president or a presently practicing lawyer or accountant on
this board, or a past pracl:icin%1 lawyer or an accountant who has
affinity to a variety of people, his friend will ask him, “I had this
terrible thing happen to me,” he will have to go looking.
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Or some—one of them—silly, will go look into an issue, and God
forbid, there will be a favorable result come out, even if he didn’t
do anything to cause the favorable result. And it will be on the
front page of every newspaper in the United States, and you will
have a scandal.

So you have to think about all the “what ifs,” because the “what
ifs” will happen. Washington doesn’t change. These things have
happened over the years.

You see in my statement that I am wary of giving the board too
much authority. I think the IRS does need an independent view,
and it needs that independent view in private. I don’t know wheth-
er this board meets in public or private. I can’t tell. The two bills
are somewhat vague on that.

This kind of oversight and this kind of effective discussion with
the commissioner about the very essence of tax administration
can’t happen in a fish bowl. It won’t be effective. Nobody will say
what they really think, in the open. And, if you do say what you
really think, you are giving a road map to tax evasion. .

Anybody who listens to this discussion will know what you are
planning to do and knows how to walk around it. So you have to
think about your government in the sunshine and your other acts
that require goards to have open meeting.

The commissioner meets by himself, in his or office, but boards
have to meet in public, unless there are certain exceptions in the
statute. I don’t see any exceptions in the statute, so I think this
board has to meet in the public.

I just don’t think people are going to be candid in an open meet-
ing. While I am not a great advocate of this board, as you will see
from my testimony, if you are going to have the board [and I have
been run over by this train before, so I know it is going to happen]
be careful how you draft it, because you may get what you want,
and you have to be careful what you want.

I am concerned about the union leader being on the board. I
think the union leader is a fine person. He happens to be a first
rate human being, but he has inherent conflicts of interest.

I think he should be an advisor to the board. I think he might
be able to sit in on the board, but I don’t think he ought to be a
board member.

The five-year term for Commissioner is fine. I am one of the
few—three commissioners, since the reorganization, to have served
as long as 4 years. I am one of those three. So the odds of you get-
ting someone to serve b years is slim or none.

The FBI director has had a 10-year term. Since Mr. Hoover left,
no director has served yet more than four years, as I remember it.
The present one is close to five. My bet is that he won't go 10
years.

So, naming the number doesn’t make the event. I think there are
a lot of things in your bill that require some careful thought.

The burden of proof is a mistake because it will give people the
idea they have more rights than they really have, because they will
misunderstand. I think the privilege is a mistake for the same rea-
son, and I discuss that in my written testimony.

The CHAIRMAN. Thank you very much, Mr. Cohen.

(The prepared statement of Mr. Cohen appears in the appendix.]
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The CHAIRMAN. Mr. Goldberg.

STATEMENT OF FRED T. GOLDBERG, JR., PARTNER, SKADDEN,
ARPS, SLATE, MEAGHER & FLOM, LLP, WASHINGTON, DC;
FORMER COMMISSIONER OF INTERNAL REVENUE AND
FORMER TREASURY ASSISTANT SECRETARY FOR TAX POL-
ICY

Mr. GOLDBERG. Thank you, Mr. Chairman. I would like to begin
by thanking Senator Kerrey for his leadership on the Restructuring
Commission and to thank you and your colleagues for the hearing
you conducted last fall. ‘

I think they focused a level of attention on this issue that will
make action certain. -

Yesterday’s testimony by Commissioner Rossotti, I think, painted
a compelling vision of reform for the IRS. In my view, he is abso-
lutely n;fht on the mark. I think his statement reflects a clear un-
derstanding of what tax administration is all about. I think it re-
flects an understanding of what is expected from the IRS and how
to go about getting the job done.

It is all about focus on the taxpayer, the critical importance of
using the right kind of measures and the need to keep it simple.

His testimony is the most graphic possible illustration of why the
reforms you are considering, the reforms that were recommended
by the Restructuring Commission and the reforms that have been
approved by the House are absolutely essential.

There is no chance that he deliver on that promise without a 5-
year term. By his statement, he is not going to start until some
time next year. That is 1999. There is an election: in the year 2000.

There is no chance he can deliver without giving him the author-
ity and tools to build his own team. There is no chance he can do
the job without continuity and oversight. Personnel are going to
change in the administration. They always do.

Without the continuity afforded by an oversight board, he will
not be able to do what he has promised to do. Without that kind
of continuity and coordination from the Congress, he will not be
able to do what he has promised to do.

Unless the members of the Senate and the members of the
House, with all of the different pieces of the IRS under their juris-
diction sit in a room together, with him and his colleagues, to keep
focus on his mission, he can’t deliver. -

If he doesn’t have stable funding for his agency, he can’t deliver.
And if he does not have work force flexibility to riake the changes
that he wants to make, to reward the employees who perform and
to get rid of the ones that don’t, he can’t do his job, and that is
why the commission came up with a set of recommendations it
came up with, why the House has improved cn those recommenda-
tions, and why I{elieve you and your coll:agues are considering
moving forward.

It is the real world of why those recommendations make sense.

Now, the governance and management provisions have received
a lot of attention, and I think they currently strike the right bal-
ance. I think the issues with respect to governance and manage-
ment are in the all important details at this point.

ot
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I would encourage you to look at a smaller board. I think it may
be unwielding in its current size. I would look very carefully at the
work force provisions. We know what they are intended to; main-
taining protections for workers, resgectinf the workers right, but
at the same time giving necessary flexibility. But I would look at
the details very carefully.

I think I would try to strengthen the provisions on Congressional
oversight. I think I would vest, if anything, more authority in the
Joint Committee on Taxation and the Joint Committee staff. I
think I might formalize more directly some of the procedures for
coordinated hearings. I would look at that area as well.

If you can find a way to minimize micro-management, do it. It
is a problem up at that end of the street and, with all due respect,
it is a problem down here. )

I would like to comment briefly on access to taxpayer informa-
tion. I agree with my colleagues. I think, on balance, it would be
a serious mistake to give the board 6103 authority, for three rea-
sons, It is a distraction, it creates the potential for appearance of
conflicts of interest, and I believe it will make it harder to recruit
people who will serve.

Don mentioned the tax writing committees and the joint commit-
tee. You have the IRS itself, you have the IRS inspection function,
Kou have the Treasury Department and the Inspector General. You

ave lots of people looking at that. I think that is sufficient.

To the extent there are problems with 6103, I think you ought
to deal with those separately.

I would like to comment on the Taxpayer’s Bill of Rights provi-
sions briefly. I think, on balance, changing the burden of proof is
a mistake. It is a very powerful and very positive symbol, and I
think people who disregard that are making a mistake.

On balance, however, my judgment is that at the end of the day
it will do more harm than good.

The second reason is very practical. It is expensive. I believe
there are other changes you can make that will have far more real
world impact in helping taxpayers. You shouldn’t nibble at the
margins.

I believe attorney’s fees should be pure and simple. Taxpayer
wins, taxpayer gets it. No complexities, no lawyers words. They
win, they recover.

Don’t nibble at the edges of penalties and interest. Those provi-
sions are crushing people. They are doing untold damage to the tax
system. And don’t worry about a little bit revenue here, a little bit
of revenue there and try to fit it in a tiny box. Do it, in my judg-
ment, and do it dramatically. .

Look at the Anti-Injunction Act. There is room there. Look at
codifying the ability of the IRS to act reasonably.

The notion of common sense in tax administration—there are a
lot of folks there who want to do what is right, and they.are told
it is right, it is fair, but you can’t do it. Give them the authority
to ac%1 the way they want to act, because most of them want to get
it right.

Thank you very much, Mr. Chairman.

The CHAIRMAN. Thank you, Mr. Goldberg.
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di [’Iihe prepared statement of Mr. Goldberg appears in the appen-
ix.

The CHAIRMAN. We will limit the first round of questioning to 5
minutes. Senator Moynihan and myself will have 10 minutes.

First of all, let me thank you, each of you, for your helpful testi-
mony.

Our hearings have indicated a need for the committee to consider
protection for the taxpayer in a number of very specific ways. Some
of these were touched upon by one or more of you, but I would like
to get the reaction of the panel.

I have to say that taxpayers are very angry that the IRS can ar-
bitrarily assign income to taxpayers, who then have to prove that
they didn’t have such income.

I know some of you are opposed to any chan%:a, but if we change
the system, should we change the system so that taxpayers must
continue to maintain appropriate records, but the basic rule would
be that the IRS carry the burden of proof on income and the tax-
payer the burden of proof on deductions? :

How does the burden of proof on the IRS square with the legal
duty of taxpayers to file a correct return? Mr. Alexander, do you
want to comment?

Mr. ALEXANDER. Yes. I will try to, Mr. Chairman. I would be
quite concerned about a change which would put the burden of
proof on the IRS on anything that would, say, increase the tax-
payer’s reported income, as opposed to reducing the taxpayers
claimed deductions.

In my limited experience, the assignment of income question
comes up primarily when we are dealing with very large compa-
nies, very sophisticated taxpayers who have perhaps very much to
hide; where we are dealing with whether a foreign subsidiary in a
tax exempt or nearly tax exempt country actually earned the in-
come which the IRS believes was actually earned by the U.S. par-
ent. -

The assignment of income to taxpayers comes up frequently in
that area, and I don’t think that the multi-nationals need any par-
ticular protection. In fact, you don’t give them under any the bur-
den of proof change, because it has a $7 million asset limit for cor-
porations.

Individuals, many of them—most of them—are law abiding. They
pay their taxes, and they stop at red lights. [Some not). But some
don’t stop at red lights and some don’t pay their taxes, and some-
times, particularly if they are in industries that permit the receipt
of cash, they don’t like to report that cash, and IRS has to try to
arrive at some accommodation between the impossible practical
task of unearthing everything, which IRS certainly shouldn’t do,
but trying to make the tax system work in cases where there are
transfers of cash.

The IRS has a hard enough time there anyway, sir. I think it
would be extremely difficult to carry that additional burden in a
situation where someone is reporting $10.00 annually in cash tips,
and he work at one of the fanciest restaurants on K Street.

The CHAIRMAN. Before I go to you, I just want to make one obser-
vation, and that is, admittedly, as the Commissioner said yester-
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day, we have four different groups, and I think the problems are
ditferent for the large corporation, for example.

But I have to say that our hearings last fall showed that the as-
sessment of taxes, the claim that an individual has more income
than reported, in many cases, was directed at the low income. That
was one of the real shockers of the hearing, that much of the time
alrlmd the attention was on the low income, and I just put that into
the mix.

fit would be interesting to hear what you have to say, Ms. Richg
ardson. .

Ms. RICHARDSON. Well, I think Mr. Goldberg touched on one of
the biggest problems that comes up and l)articularly for lower in-
come taxpayers—perhaps disproportionately—and that is the whole
penalty regime, which, in many cases, the penalties are mandatory.

They can later be abated, if it is shown that there is reasonable
cause for the taxpayer having done something, but that is how one
can build up a significant tax debt before very much time passes.

What concerns me, and I think many people who have worked
in the tax area, is that the taxpayer really is in possession of the
facts and does have the knowledge about——

The CHAIRMAN. Isn't a gerson accused of a crime, a murder, also
the one, peculiarly, with the knowledge and information?

Ms. RICHARDSON. Well, we are talking about civil proceedings
here, not criminal proceedings, and I think that there has always
been a burden of proof on the government in criminal proceedings,
as it well should be.

One of the concerns that this committee has expressed, and
many taxpayers have, is that the IRS should be less intrusive, as
opposed to more intrusive. One of the earliest challenges to the
burden of proof in the 1920s, before there was a Tax Court, was
heard by the Board of Tax Appeals. The judges concluded that tax-
payers were in the best position to provide the information to the
_ government. And once having provided it, then the presumption
shifts to the government to go forward to determine if they are not
entitled to the deduction or that they did mis-report their income.

But their conclusion was that without the burden of proof on the
taxpayer, you might as well pass the hat, because it truly would
become a voluntary income tax system before very long.

So I think that a less intrusive process is one that we have
today. I understand the fairness issue or that there is a perception
of being unfair, but I think there may be better ways to address
fll}‘ils issue than shifting the burden of proof the way the House bill

id.

The CHAIRMAN. Any recommendations in that area, we would
welcome,

Ms. RICHARDSON. I would be delighted to.

Mr. CoHEN. I would like to tell you my father’s favorite joke. It
is about the customer who comes into a cleaning store and hands
the clerk his receipt, and he hands him a bill. And the clerk is the
co-owner, and he gives the customer the cleaning and gives him
change for a $5.00 bill.

Then he looks down and sees that he got a $50.00 bill, and he
is struck with an ethical problem. Does he tell his partner? Or the
IRS? [Laughter.]
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3

The joke illustrates the point. That is, there are lots of small
businesses in the United States; where the owner mans the cash
register. I'm a painter. Do I report all my income? I know what I
got in income. How does the IRg find it?

If you want to create an intrusive system, then the IRS is going
to have to go out and subpoena the banks and subpoena all of a
business’ credit operations. I can go on and on and on, and you
have just created a nightmare for that person who could have pro-
duced the records on his income, because he has them.

The CHAIRMAN. Mr. Goldberg.

Mr. GOLDBERG. This is getting very embarrassing, Mr. Chair-
man. I agree with my colleagues on this point as wel%. Two points,
and I think it goes to a lesson that at least I learned from your
hearings.

The IRS gets lots of messages from the Congress. One of the
messages that the IRS gets from Congress is deal with a tax cap;
improve compliance. All of the data says that the biggest areas of
non-compliance and the most difficult areas of non-compliance for
the IRS is unreported income.

The IRS tries to deal with this, and one of the ideas that the IRS
has is a so-called lifestyle audits. That is what lifestyle audits are
all about; people living at a lifestyle that is absolutely inconsistent
with the income they are reporting.

And then Congress says, “Don’t do lifestyle audits. They’re too in-
trusive.” And then Congress may say, “Oh. But by the way, IRS,
in the context of unreported income,” which involves lifestyle au-
dits, “you have got the burden of proof.”

That is a very confusing set of messages for the IRS, and I think
you want to be careful about how you are sending those.

The final point, the Portio case. If you will pardon me. There was
a case about unreported income, or the IRS said the taxpayer had
income, and the poor taxpayer didn’t know how to prove he didn’t
have income.

Hard cases make bad law, and I think that the waiv1 to deal with
those kinds of cases—if you conclude on those facts, the IRS is way
off the reservation—the taxpayer wins. The taxpayer gets his costs
back. I think that is a surrogate that is going to get you a lot closer
to where you want to go.

Low income taxpayers? One of the problems is that it is earned
income tax credit, and it turns out, on the earned income tax cred-
it, in figuring out that income you are talking about, the measure
of income has nothing to do with taxable income. It has to do with
Social Security payments and Welfare payments and whether the
third generation—the extended family living in.

So it is a very difficult set of problems, and I just don’t think that
shifting the burden is the way to get at it.

The CHAIRMAN. Senator Moynihan.

Senator MOYNIHAN. Mr. Chairman, I found this absorbing, and
I wofnder if we could just continue on this matter of burden of
proof.

When firgt presented, it seems so obvious that the burden of
proof should be on the government addressing an individual. Then
one learns that known in common law—codified I believe in 1993 —
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in lcivil matters the burden of proof has always been on the individ-
ual.

We are also told by learned persons—Mary Ann Cohen, who is
chief judge, has written us, and a whole group of law professors
who write a nice opening sentence. “We are law professors who
teach tax.” They ought to teach English, don’t you think?

Mr. COHEN. They are not English professors.

Senator MOYNIHAN. The actual event will be to increase burdens
on the individual. Is that your judgment? Could you volunteer this?

Mr. GOLDBERG. Without question, Mr. Moynihan. :

Mr. COHEN. Absolutely. The IRS will begin to ask questions the
first time because that is the only time they are going to get to ask
their questions. So, they will go after everything, rather than what
they believe is necessary the first time.

Ms. RICHARDSON. There is no doubt in my mind. And I think
Judge Cohen's letter was excellent. It made some excellent points,
and it has an excellent recommendation for what the committee
could do, in lieu of shifting the burden of proof.

Mr. ALEXANDER. I agree completely with my colleagues and with
Judge Cohen’s letter. The burden of proof provision in the House-
passed bill will create expectations that will be dashed; will create
problems for the IRS; wifl create massive problems for the courts.

Ms. RICHARDSON. I had an interesting experience, Senator Moy-
nihan, if you will permit me. Last week I had the occasion to run
into someone who runs clinics for low income taxpayers to assist
them in preparing returns.

She was very concerned, and I think has written this committee;
that particularly people in low income situations might misunder-
stand what kind of records they may need to keep. Many of them
don’t keep good records today.

But she had also felt that a number of them had misunderstood
what had gone on with the House-passed bill and thought that
today they no longer had to keep any records.

So I think that that is a perception that could get fairly wide-
spread and cause even more problems.

Senator MOYNIHAN. So, in that counter intuitive mode so much
in life, this could have the opposite of what we seem to have been
intended to fix.

Ms. RICHARDSON. Exactly. Exactly. And it may burden the people
who need to be the least burdened.

Senator MOYNIHAN. Mr. Chairman, I just hope we can stay with
this subject, and I thank you for the opportunity to hear these ex-
traordinary public servants. It has been a joy.

Mr. CHAIRMAN. Thank you, Mr. Moynihan.

Mr. Chafee.

Senator CHAFEE. Thank you, Mr. Chairman. These are difficult
problems. There is no question about it. I think the IRS collects
something in the neighborhood of a trillion dollars a year?

Mr. COHEN. A trillion five; a trillion six.

Senator CHAFEE. I missed that.

Ms. RICHARDSON. About a trillion and a half.

Senator CHAFEE. A trillion and a half. And I like the analogy
that Mr. Alexander had in his statement about people obeying the
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red lights. Somehow the suggestion seems to be that this is all
going to work out in a lovely fashion if it is completely voluntary.

And Mr. Alexander, in his analogy, points out that most Ameri-
cans do stop at red lights, but he also indicates that probably most
of them stop there, because if they don’t, they are liable to be ar-
rested or summoned by the police.

I think this whole discussion we have had here on the burden of
proof is a very, very valuable one and extremely helpful.

Was it you, Mr. Alexander, or you, Ms. Richardson, that said the
largest single problem with the IRS is unreported income?

Ms. RICHARDSON. We would all say the same thing.

Senator CHAFEE. You would all agree with that? And so, that ob-
viously leads you into the whole burden of proof question.

I can remember, as many of us here on this podium standing up
and applauding our chairman in 1986, when we reported out,
unanimously, a bill that greatly simplified the Internal Revenue
code, and I think we got down to—was it two brackets?

Senator MOYNIHAN. Two brackets.

Senator CHAFEE. That was in 1986. And since then, we have
done nothing but make the code more complex, and it isn’t some
villain out there some place. It was done right here, in this room
and over in the other chamber.

Step by step by step, we reversed what we did in 1986.

When we marked up tax bills, one of the things that I felt was
very valuable for this committee, was the presence of the Secretary
of the Treasury. I can remember Secretary Baker, for example,
being right with us as we marked up the bills.

I also think the suggestion that there be a—how did you refer
to it? An accountability statement? ‘

Ms. RICHARDSON. A complexity analysis.

Senator CHAFEE. What (fo you call it?

Ms. RICHARDSON. A complexity analysis.

Senator CHAFEE. Complexity analysis is a good one, and I pre-
sume that would be given to us in advance. These mark ups are
fast moving. Up pops somebody with a splendid suggestion, and it
carries.

Suddenly a new credit is established, and I don’t know quite
whether the Commissioner will be quick enough to be able to give
us a complexity analysis right at the spur of the moment. But, in
any event, the idea is a good one, and I think we should follow up
on that, Mr. Chairman. Thank you.

The CHAIRMAN. Thank you. I have a lot of sympathy for the ap-
proach. I will have to say that a lot of the complexity does come
into conference. Efforts are made to compromise, and the result of
a compromise is to complicate. But it is still a significant proposal.

Mr. COHEN. Senator Roth.

The CHAIRMAN. Yes?

Mr. COHEN. When I was Commissioner and when I was a staff
person, I sat in on a number of executive sessions, which the com-
mittees used to meet in, and I sat in on any number of conferences.
I mean, IRS people were routinely invited 30, 40, 50 years ago. I
started in this business about 46 1yezau's ago.

The CHAIRMAN. Another point I was making; that often, in an ef-
fort to bring two sides together, some kind of a compromise is made
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that is necessary, politically, but doesn’t make sense from the
standpoint of simplicity.

Senator Baucus.

Senator BAucuSs. Thank you, Mr. Chairman. I would like to fol-
low up on that point.

It is clear that generally we act too quickly. This is a hot house,
Washington, with TV, the national press, politicians, media, and
we often don’t think through and usually don’t think through the
consequences of what we don’t and don’t relay it to something else
that we have done in the past.

A minor example is pension law, which is layer upon layer upon
layer; lots of dead wood that we never clear out, which has to be
cleared out.

And with respect to this last point, it is true. Somebody comes
up with an idea. It sounds good. It is a tax credit or deduction or
whatever it might be. It has a lot of political appeal. The press
trumps it up or we trump it up back home, and it is in law.

And it is true we often compromise in conference, which adds
further complexities, and it is a mess, in many respects. And I
agree with the statement made. I don’t know how an agent or, let
alone, a practitioner really knows what to do.

My uncle was a tax lawyer years ago. He told me he couldn’t
sleep at nights because he was afraid he wasn’t giving the proper
ald\éi(;:a to his client, that he had forgotten something. It really rat-
tled him.

So I would like you to think about how we kind of slow down a
little here, be a little more reflective. I think the mock up return
is a good idea. The complexity analysis is a good idea.

That is all mechanical. It is probably a good idea, but it is a bit
mechanical. We need a little more thought even than that, frankly.

I would appreciate it if some of you could give your initial
thoughts as to how we begin the process of starting to kind of slow
down a little here and to think through what we are doing here
much more and so forth. I think that is a good idea, but frankly,
I don’t think that really gets to the heart of some of the problems
that are really causing the problems.

Mr. COHEN. Senator, there is no constituency for simplification.
That is the problem.

Senator BAucus. Well, there is here. :

Mr. COHEN. We were all for it in principle, but none of us are
for it in fact.

Senator BAucus. In this room there is a constituency.

Mr. CoHEN. Well, I will give you an illustration. In 1966 or 1967,
the then chief of staff of the Joint Committee and I said it would
be a wonderful idea if we got rid of the deadwood in the bill, in
the Tax Code. -

So we had a group. I provided some staff, Larry Woodworth pro-
vided some staff, and we set them off, and they had a bill. And that
bill sat from 1966 or 1967 until about—it was 9 years before the
committees would—and they finally attached it on to something.

In the meanwhile, of course, we had nine more years of dead-
wood that just accumulated. That is, provisions that were no longer
effective. We all had to wade through them.
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: Senator BAUCUS. You defined the problem. I am looking for a so-
ution.

Mr. COHEN. Well, the solution is discipline.

Senator BAucus. The idea isn’t how we get there.

Mr. GOLDBERG. I think the problem with complexity analysis and
mock ups of forms is it is defensive. You may slow the inevitable
decline of the code, but it is still going to fall apart. I think you
need a much more aggressive strategy.

And in looking around the government and having had the privi-
lege of serving in a number of positions, there really is only one
natural advocate for simplification, and that is the Commissioner.

The Commissioner does not have competing loyalties to political
issues or constituents or theoretical policy. The success of tax ad-
ministration depends on an easier system, and the Commissioner
is the only one with an unambiguous job to get that done, and that
is why it is not just giving the Commissioner a seat at the table
to minimize the damage. I think it is much more fundamental.

The way Peggy was suggesting is giving the Commissioner to au-
thoritatively be the public spokesman for making this stuff easier.
You need an offensive component. A make it better component, as
well as a slow the damage component.

Ser;ator Baucus. All right. Ms. Richardson, do you have a com-
ment?

Ms. RICHARDSON. I agree with what Mr. Goldberg said. And 1
also think one of the things, in terms of slowing the process down,
is several years ago, or many years ago, there used to be draft leg-
islation on which hearings were held.

Now, concepts are voted on. People never see the legislation until
longer it has been “passed,” and so some of the complexity that
creeps in might be able to be addressed by having it see the light
of day before you actually vote on it.

Senator BAUCUS. A very good point.

Ms. RICHARDSON. The other t ought that I had, as a young law-
yer—and I will throw it out, and I don’t mean this facetiously—is
I think if people who voted on the legislation had to read it and
understanti) it, it would make a significant difference, and I mean
that sincerely.

Mr. ALEXANDER. I agree with what Peggy said, and I agree with
Fred, and I disagree with Sheldon. I think there is a constituency
for simplicity. You did it in 1986. You can do it again.

Senator BAucus. Well, my time is up. The idea is that the Com-
missioner, Mr. Rossotti, should initiate ways to get at this problem.

Mr. Chairman, I just think that is critical, that we are on the
verge of having the code fall of its own weight, and I just think we
have an obligation to take the initiative to find some way to deal
wilth this problem of complexity. We have no choice, in a fundamen-
tal way.

Ms. RICHARDSON. The Commissioner and the IRS probably know
better than anyone in this country what provisions cause the most
difficulty, in terms of administerabiliti; for taxpayers and in terms
ﬁf ;ex}fo]rcement. I think reports along those lines could be extremely

elpful. .
Senator BAucus. Thank you. Thank you, Mr. Chairman.
The CHAIRMAN. Mr. Bryan.
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Senator BRYAN. Thank you very much, Mr. Chairman. I must
say, as I have listened to each of you offer your comments, I am
immensely impressed with the public service that you have ren-
dered to our country during the times of your own service and how
helpful and thoughtful your responses have been in response to the
questions by members of this panel.

Let me ask you. In general there is a perception, not by the
multi-nationals, not by the big mega corporations, but the average
citizen, that when there is a conflict between him or her and the
IRS, that what they face is a star chamber proceeding.

We are not talking about huge policy questions. We are talking
about what I would call the garden variety of conflict and dispute
that is part of any kind of a tax code and made considerably worse,
as we have all agreed, because of the complexity of the code.

Let me ask each of you what your suggestion may be, if any, if
there is some way, short of getting involved in a protracted legal

roceeding that involves expense, which most taxpayers cannot af-
ord to either have a high-powered legal counselor aor sophisticated
tax experts come to represent them, some type of resolution mecha-
nism, short of a formalized procedure, in which the taxpayer would
have the sense, “Look, I got a fair shot.”

Obviously that person or that office—I understand what we have
done with the taxpayer advocate—cannot be a part of the IRS. Or
the inference is, Hey, look. I am not getting, truly, a person who
is detached and independent.

Your thoughts. Is that possible? And, if so, how could we con-
struct such a impasse resolution mechanism that would deal with,
literally, the great garden variety of these cases?

Mr. CoHEN. You have got it, sir. I mean, there is a system,
whether the people have confidence in it is different question, but
you have—the IRS provides for an appeals mechanism internally,
which generally, by and large, operates fairly. As with any system,
you can't say it is perfect.

Senator BRYAN. Mr. Cohen, without being rude, let me say that
you may be right. That is not the perception.

Mr. COHEN. I see it as a perception problem. That is why the Tax
Court was created—The Tax Court—maintains a small claims pro-
cedure, because some taxpayers are of such a mind that they need
somebody sitting on a dias with a robe in order to tell them yes
or no, and the Tax Court procedure works relatively fairly.

That is, the tax court has special trial judges who ride circuit
and go to the various large cities in the country, so that anybody
who wants to, can appear%)efore that judge, present his or her case
and have an impartial judicial person make that decision.

Most of those people don’t have much of a case. Every once in
a while you have got somebody who does have a travesty, and the
judge usually straightens’it out.

If you are going to go further than that, the question is how
guchqelaborate gingerbread work do you want to build on this

ouse? .

Mr. GOLDBERG. Senator, there is a study out of the University
of Wisconsin that suggests that the.“S” case procedure in the tax
court—it compared it to small claims—is one of the most effective
systems in the country.

N
\\



76

And I realize this is a very different perception, but it is a suc-
cess story, in my judgment. My reaction is maybe there is a dif-
ferent place to start that question, and the Commissioner hit on it
yesterday.

I think the lot of the frustration of the taxpayers is it takes so
long to get it over. You know, they are dealing with this person,
and then they are dealing with that person and they can’t get a
straight answer, and I think that that is really—of all of the sur-
veys I have seen, what taxpayers want most is they want it over
quickly, and they want to be treated courteously. -

It gets to GIPRA. It gets to all of the stuff. All we measure now
is enforcement. There are no measures out there that let the tax-
payers say, “Yeah, I was treated fairly. Yeah, it was over quickly.”

And I think, if you introduce those kinds of measures, you will
change the behavior of the agency very quickly. It is not a direct
answer to your question, but I think that in terms of getting some-
thing accomplished rapidly that makes a big difference, I would be
inclined to focus my attention there.

Senator BRYAN. May we get the comments of the other panelists,
if they have any thoughts?

Ms. RICHARDSON. I agree with Mr. Goldberg. I think that the
place to start really is with that front line employee. I think many
of them need additional training. They need to understand what
kind of provisions they are dealing with. -

I think many of them have to be more sensitized to the fact that
anyone coming in for an audit is going to be very uncomfortable.
I have to tell you, the first time I got my paycheck with a return
address IRS on it, as Commissioner, I had to stop and shake a
minute before I opened the envel(:fe.

So I am very sympathetic. I do understand. And I think that
training of employees and, as Fred said, finding ways to measure
what it is you want them to do is probably the most critical thing,
because if there was one thing that the hearings last fall dem-
onstrated, you do get what you measure, which is not just limited
to the IRS I might add.

But I think it is very important to find measures that do achieve
the results that you want.

- Mr. ALEXANDER. Now that we are on measurement, I put out,

when I was Commissioner, in November of 1973, a policy state-
ment, P-20, which said that you cannot use enforcement statistics
to evaluate enforcement employees.

If that had been followecr recently instead of ignored, as it was
in certain districts, perhaps we wouldn’t have many of-the prob-
lems we have today. Certainly the IRS needs to move quickly, cer-
tainly the IRS needs to treat taxpayers courteously, and certainly
we do have in place a good system for resolving small cases where
a taxpayer can go before a judge in a robe and have his or her case
carefully considered and dealt with.

There is a good, recent article in the New York Times that ex-
plains how that system is working.

The CHAIRMAN. Mr. Cohen, I think you have a very important
point about resolving these problems quickly. The point was made
yesterday that in the private sector, most credit claims are resolved
within six months.
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If it is beyond 6 months, it is looked at as almost impossible to
do anything about it, whereas we have just the opposite situation.
So I think there is a lot of merit to that.

Mr. GOLDBERG. Senator, it is so core to the problem. Commis-
sioner Richardson’s comment about penalties and interest, it is ex-
cruciating. It takes forever.

When a citizen has a problem and screws up, they don't file their
return. I mean, that is the wrong thing to do. But when the IRS
has institutional information on that failure to file 9 months later,
but doesn’t contact that taxpayer for 6 years——

The CHAIRMAN. You are subject to interest and penalties.

Mr. GOLDBERG. You are getting killed. And sure. The taxpayer
should have filed the return. It is not to excuse the taxpayer, but
it is to say that the government has some kind of responsibility
here in making it systems work right by the citizens.

Whether you are talking the interest, whether you are talking
the frustration of the taxpayer, whether you are talking problems
in collecting taxes due, it your receivable is more than 6 months
old, you are not going to get it.

So it affects ecvery piece of what is going on in tax administra-
tion, and I think you are right. That is what needs to be attended
to.

The CHAIRMAN. Senator Kerrey, please.

Senator KERREY. Thank you very much, Mr. Chairman. I thank
you and I thank the panelists. This has been very helpful as we
try to write this law, and I appreciate very much your experience
and your willingness to come before this committee to give us the
benefit of experience.

One of the concerns that I have got, and I suspect there won’t
be time to get all your answers, and it may be necessary to provide
them in writing afterwards, is in the creation of a board, I think
we should not create two bosses.

In other words, there is going to be a chairman for this board,
and you don’t want an IRS commissioner and a chairman compet-
ing for power, because I think it would make it difficult to function
and create disfunction.

What I would like to do is to take a piece of work and examine
through that piece of work what might happen with the board in
accomplishing it. Yesterday Mr. Rossotti came before this commit-
tee. First of all, may I presume that you all would sugport his rec-
ommendation of having four service organizations? No?

Mr. ALEXANDER. I would not want to do that right now. I would
want to study it very carefully. Right now, IRS is demoralized. IRS’
morale is very poor, and I am sure that is not surprising t. anyone
in this room.

Announcing the concept, if you will, of a reorganization that
might abolish as many jobs as apparently would be abolished does
very little to improve morale.

Senator KERREY. I appreciate that. In fact, he is alert to that and
knows that. Indeed, one of the reasons that I would argue, Mr.
Cohen—in fact, we did argue, as the Commissioner did-—for rep-
resentation of the Treasury Employees Union. As we know, there
is going to be a lot of tough personnel decisions. We wanted them
inside rather than outside.
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We have dealt with the morale issues, and now we are going to
do this particular problem. Let’s say now the Commissioner has
made the decision that he or she believes that this kind of struc-
ture reorganization would be beneficial.

Mr. ALEXANDER. There are several problems that I can see with
the proposed reorganization, one of which is where estate and gift
taxes fit if at all.

Senator KERREY. What I was trying to do is not set off a debate
as to whether or not Mr. Rossotti’s proposal was sound, but trying
to pick a piece of work and then walk through the steps necessary
to accomplish that work. So I was just trying to presume.

Let’s presume that you have decided that you are going to modify
the proposal in some way; you have made a major decision like
this, and you now want to accomplish it. You now want to do some
kind of structural reorganization. I am using two or three years,

Mr. ALEXANDER. Two or 3 years. First, you have got to clear ev-
erything with the union. Will it be feasible at all?

Senator KERREY. But, does the law allow you to do this? Does the
law allow you to make these kinds of personnel decisions? I mean,
can you make these kinds of personnel decisions? Could you do the
restructuring of this kind, of any kind like this, without some
" change in the law?

Ms. RICHARDSON. I am not certain that you can because the 1952
Reorganization Act, which Commissioner Cohen is much more fa-
miliar than I am—but I looked at it when we reduced the number
of regions and districts—it requires a three-tier structure, I believe.
A national office and district offices.

It basically provides for a three-tier structure, and we were not
in a position, administratively, without legislative change. You can
have a district that is comprised of part of a state, but you cannot
combine parts of states.

So, in California, for example, I think there are now three dis-
tricts, and we would like to have had Hawaii aligned with that be-
cause it made some sense. We could not do that.

Senator KERREY. Can I presume that all of you believe that who-
ever the commissioner is they should be given more management
authority than they currently have to make these kinds of deci-
sions, presuming that there is morale problems and details that
have to be worked out?

Mr. COHEN. There was a reorganization act that gave the Presi-
dent, at the time, in 1952, that brought authority. That ended up
in the 1952 IRS reorganization, a very elaborate procedure. It was
continued several more times after that. But I don’t think it is still
in existence.

Ms. RICHARDSON. I think that you probably would need some leg-
islation. I think the flexibilities, the management flexibilities and
personnel flexibilities, are extremely important. And one of the
major shortcomings in the House bill is the fact that it carves out
about three quarters to 80 percent of the work force from those
flexibilities.

If you are a member of the union, those J)ersonnel flexibilities do
: ?ot apply to you, and so I think that could be a very serious prob-
em.
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Senator KERREY. I would appreciate very much your examining
that question for us in the legislation, because I, for one, want to
make certain that we give the commissioner the authority needed.
"~ Whatever the commissioner decides they want to do to manage this
agency, we need to provide the authority, subject to rights and gen-
eral personnel procedures that we have in the rest of the govern-
ment,

And secondly, I would appreciate very much your evaluation of
what I think could be a problem and that is we end up with two
masters, and we definitely do not want that. We do not want to
have a chairman of the board with so much power that you end up
unable to carry out whatever management decision you decide you
. want to carry out. -

The CHAIRMAN. I would say to the distinguished Senator that we
did discuss at some length with the current commissioner what au-
thority did he need, because I don’t think there is any question we
are going to have to address that if he is going to be able to carry
out, I think, very promising proposals of reform.

I would now call on Ms. Moseley-Braun.

Senator MOSELEY-BRAUN. Thank you very much, Mr. Chairman,
and thank you for convening these hearings, and the witnesses for
their very thoughtful testimony.

I have a question. In my former life, I was an Assistant United
States Attorney, and in that capacity, I represented the IRS, on
more than one occasion, with different taxpayer cases.

And the thing that comes to my mind, the most vivid image 1
have of those cases was of a litigant who was about the size of Phil
Gramm, a big football player looking guy, who sat in my office.
Handsome, too. Handsome, too. A handsome devil. No. No. He
wasn’t a devil. But he was a very handsome, big guy. [Laughter.]

And he sat in my office one day, literally with tears in his eyes,
over a case that we were prosecuting. He said, “Look, I am going
to win this case.” He said, “I will never get my reputation back, but
as much the point, I won’t be able to recover the money that I have
spent in trying to defend myself against you and the government
wholdhave all the money and the resources and the time in the
world.”

And I mention that in connection with this issue because the
whole question of taxpayers being able to recover—as it turns out,
he did win, largely, the case that we were involved with. I won my
part, by the way.

Looking at this code section 7430, which is the section on recov-
ery of fees, quite frankly, it is an exercise that is second to none,
frankly, in complexity. I am going to try to summarize as best as
I can put this down and make it logical.

If you prevail and you get to the IRS within 91 days, you might
possibly be able to recover the cost of expert witnesses and case
preparation fee costs, and possibly for your lawyer, up to $110.00,
unless the IRS decides—except that the IRS might decide that
their case was justified, in which case you don’t have to get paid
angthing, and only for those costs that happen after the notice of
deficiency.
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I think I have got that right. I have been sitting here trying to
parse through this like you would an old grammar text, and it is
impossible.

individual who spends money on bookkeepers and auditors,
on accountants, on lawyer fees over $110.00—now I understand the
Court can make it more than $110.00, and the IRS can make it
more than $110.00. I don’t know. And I would like to know to what
extent that ever happens. -

But all of these costs, you could wind up breaking the average
person if somebody goes in there with ‘an investigation that turns
out to be wrong. And, if it never gets to a notice of deficiency, a
person is just out of that money.

Is there a reason why we are being so scrooge-like with regard
to the taxpayers? After all, I think you have to start with the prop-
osition that this is a service to taxpayers, and it shouldn’t be this
kind qflpunitive and draconian, I think, in its transaction costs if
you will,

Mr. ALEXANDER. Well, if IRS is punitive and draconian and con-
tinues to litigate after it has lost and puts the taxpayer through
that effort and that cost, IRS will properly have to {)a up to the
limits, which are still fairly low, in 7430, and IRS will Kave to pay
the taxpayer’s administrative costs, as well as a taxpayer’s litigat-
ing costs.

I think that 7430, as proposed to be amended, draws a fairly
good balance between the rights of the person that you describe,

enator, and the obligation_of the Internal Revenue Service to try
to make the tax system work, work sensibly, work fairly, but also
work somewhat effectively.

Mr. GOLDBERG. Senator, I guess I come down a somewhat dif-
ferent place from Commissioner Alexander. We use these words,
and people don’t understand what we are talking about, and I
think that this is an area where it is clear and it is simple.

If a citizen wins, a citizen recovers. That is easy to understand.
‘It comports with notions of fair play, and it gets the incentives
going in the right direction.

As we talked about burden of iroof before, I believe in the real
world the burden of proof gives the IRS an incentive to push tax-
?ayers harder and harder and harder. 1 think, if you make it a no-
ault recovery on attorney’s fees, I think you give the IRS an incen-
tive to say stop. Why am 1 doing this? Boes it really make sense
to go forward?

I come down where you do. I just think you ought to make it sim-
ple, get it done and get it over with.

Mr. COHEN. I will come out in the middle. You write the rules.
You write the rules any way you want to write them. The law is
what the Congress says the law is.

Now, if you are asking me if it is sensible, tell me whether you
want to collect revenue or not. I mean, if you are going to put the
IRS through this kind of reaming, and if you are not going to ap-
propriate the money for the payments of these fees, and you are
not, then you are going to stop tax administration.

Senator MOSELEY-BRAUN. Excuse me.

Mr. COHEN. Excuse me. Nobody will raise a questionable case.
The question is not whether they will win the case. The question
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is, is this a fresh point of law that has not been decided, which has
no controlling authority and does the IRS need to know it?

Well, it needs to know it. So it has to find somebody. There is
somebody -out there who will do this thing, and then the IRS will
test the point. That’s what you told them to do.

Now, you have to be willing to pay the freight. Are you willing
to paK e freight? If you are, then follow Fred's rule. If you are
not, then you have to follow a different rule.

Senator MOSELEY-BRAUN. If I may. We do write the rules. Or
they were written before I got here. I am not going to take any re-
sponsibility for some of this language.

I mean, I am a University of Chicago trained lawyer, and I am
telling you, just to determine who has won after you go through the
definitions, you get down to sub 2, and it says—and I am going to
quote this because it is just ridiculous—“which meets the require-
ment of the first sentence of Section 2412D, Sub 1, Sub B of Title
28, as in effect on October 22nd, 1986, except to the extent differ-
ing procedures are established by rule of court and meets the re-
quirement of Section 221, Sub D, Sub 2, Sub B, of such Title 28
(as so in effect).”

Now, you tell me.

Mr. COHEN. You wrote the rules.

Senator MOSELEY-BRAUN. We are talking about reform here. So
I think we should have some conversation about just plain English;
that a citizen who goes into the situation at least can know what
does prevailing party mean. .

I think I won my case, but this language makes it not so clear.

I thank the Chair, and I didn’t mean to go past my time.

The CHAIRMAN. Next, we have Senator Nickles.

Senator NICKLES. Mr. Chairman, thank you very much. I appre-
ciate the panelists. This has been very interesting.

Also, I want to compliment you because I know that there was
a great deal of effort to pass the legislation that passed the House
last year in the last few days. I remember some of our colleagues—
even this committee, one or two—saying let’s pass this unanimous
consent, and I think you wisely said wait a minute. I think we need
to do some more homework.

And clearly, if one listens to the panel, although it wasn’t unani-
mous, there were several suggestions, and I think several of them
were very constructive suggestions.

Sanator GRASSLEY. I am the member you are talking about.

Senator NICKLES. Well, no. Actually, a couple of members, and
I think it showed wisdom. Sometimes the Senate should be the
source to look and couldn’t we improve upon what the House did.

As a result of the hearings that you had here, plus, I might men-
tion, the hearings we had in Oklahoma, I think we can improve
upon the House-passed language, and I think the House-passed
language is good language, but I think we can make some further
improvements.

I appreciate your patience in saying let’s look a little further.

I know that there has been some discussion as far as schedule.
I would hope that we could meet this by the April 15th deadline,
and I know that is a lot of work for the committee, because the
more you get into this, the more significant of a challenge it is.
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I would like to again thank the Chairman too for the hearing
that we had in Oklahoma. I might mention that it had an impact.
The day that we announced the hearing, we sent out the notice re-
questing the district director to testify, he resigned. I find that in-
teresting. -

This is a life-long employee of many, many years, but he re-
signed. He didn’t testify before the committee.

We did have abuses in Oklahoma, in the Oklahoma/Texas dis-
trict. We did find that seizure rates were about eight times the na-
tional average. We did find that people were compensated as a re-
sult of the number of seizures that t ?iy had on taxpayers. We did
find cases where taxpayers were abused.

We did have some very interesting testimony. We did have a
change in IRS policy as a result of the hearings. :

They have expanded the protection from IRS liens and seizures,
levies, by requiring a higher level management authorization and/
or a court hearing. Used to be there was a-very low level person
tl}:atdcould authorize a seizure of an asset. Actually go in and lock
the door.

We had Steve Nunno, who is the coach of Shannon Miller. An
IRS agent had a problem. He was in arrearage. He worked it out.
They were two thirds of the way of working it out, they changed
agents, and the next agent came in and said, if you don’t pay up
by such and such a date, we are going to lock the doors. This made
no sense.

We had another case where a female who had a pet grooming
business and drove a bus, and she realized that she was paid as
a contractor. So, she was supposed to pay self-employment. She re-
alized that, went to the IRS, owed some money, was going to pay,
make the payments, started making the payments, and IRS puts
a lien against her home; a large amount.

She was willing to make payments and work it out in about 3
years. It wasn’t a very large amount of money. The net result is
the penalties and interest now exceed the value of the home, and
IRS is embarrassed. And I think Shirley has fixed that case now.

But my point being, as a result of the earings that we have had,
post the Senate hearings here, just the field hearings, we have had
a change in IRS policy, which I think we should codify in the lan-
guage to require a higher level of approval by IRS before they seize
assets. ‘ .

I think we need to strengthen the current law language that
deals with making sure that bonuses aren't paid on quotas and
goals, because we did clearly find, and IRS reported in the report
that was dated September the 12th, that there were cases of eople
being compensates directly on the number of dollars and stuff that
were raised.

And I compliment several aspects of the IRS internal audit that
came out December 12th. They pointed out that one third of the
districts revenue officers feel like they were pressured from man-
agement to use enforcement tools, including seizure authority.

Thirty-four percent of the seizure cases reviewed by investigators
did not meet IRS procedural requirements and resulted in the in-
appropriate treatment of taxpayers. At least five groups of revenue
officers broke the law by setting statistical enforcement goals in
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violation of the taxpayer’s bill of rights, and they also said that
group manager evaluations were sometimes based on illegal statis-
tics.

-And those were bonuses, and bonuses, in many cases, in
$10,000.00 or something. So, I think the hearing has uncovered
come things, and they have been helpful. ‘

So again, I wanted to thank the Chairman. I would like to incor-
porate some of the things we found through the IRS audit to see
if we can enhance the bill that is already passed. I heard several
suggestions this morning, when I was here earlier and also in my
office, when I was waiting to come back, from our panelists that
I think are good suggestions.

So I look forward to working with the Chairman, and I throw out
the goal of April 15th. I know we have a lot to do, but I think,
time-wise, if we can accelerate this and try to get it done in the
next two or three months, I think it would be productive, I think
it would be wise, and I look forward to working with other mem-
bers in the committee to try to make that happen.

And again, I wanted to thank our distinguished panel for their
contributions in this effort as well. Thank you, Mr. Chairman.

The CHAIRMAN. Well, I just want to make one comment. I do
think it is important that we move as expeditiously as possible, but
I do feel we cannot set an artificial date as a goal, because it is
more important that this time we do it right, rather than that we
merely do it. ] B

Senator NICKLES. I agree.

The CHAIRMAN. And I think that has been borne out by what the
panel has had to say to us today, and I appreciate it.

R ﬂ‘hank you, Senator Nickles. We now call upon Senator Rocke-
eller.

Senator ROCKEFELLER. Thank you, Mr. Chairman. I agree with
wl_n(allt you said just now, and I also agree with what Don Nickles
said. .

And I think it is possible to marry the two, either through inten-
sive hearings—but also, this is the kind of thing which, if we don't
stay on it, will slip away from us, or the interest of the committee
will slip away. So I would agree with Don and also agree with you,
saying that we have to do it right.

he question that I have stems out of, I guess, my major concern
about the bureaucracy itself. The only really good evaluation sys-
tem of a bureaucracy that I have ever seen work, and firsthand,
ili,'f fact, was when the Peace Corps was started, and it is still in
effect.

That was not a large proxy. I think IRS is 100,000 plus. VA,
which has these problems rife within it, 200,000 employees plus.
So, employee morale, people doing their jobs each day, how they
feel about it, how quickly they operate, how much optimism and -
self-esteem that they have is incredibly im)i’ortant.

But then, on the other hand, somebody has to evaluate that. An
independent board has been suggested. An independent board is
oriifnall in the language of the House bill. I think it has to do
with budgets and things of that sort, but there is some who want
-to get into the management of the IRS, which is something that I
would want to ask all of you about.
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But the way that the Peace Corps thing worked—and maybe the
Peace Corps is to be significant in this case—there was simply an
evaluator. An entirely independent person. Senator MO{nihan
knows this person as Charles Peters. He runs something called the
Washington Monthly right now, which gives, pretty much, every-
body equal doses of the Dickens.

But what he would is he went out and he got entirely unbiased—
and he tended to get writers, Jaeople who were skilled in analytic
thinking. In your case, it would more than just that. I would be in
some tax thinking. i -

And then, he would have an eyes only relationship with Sargent
Shriver, then the director of the Peace Corps. The first director of
the Peace Corps.

Nobody else saw what went on, and he had that confidence and
his evaluators had that confidence. So, they told the truth.

And the truth really isn’t very hard to tell, either good or bad,
if you feel that it is going to get to where you want it to get, un-
opened by others so to speak, and thus, not putting yourself at risk.

Now, my question, therefore, from that, perhaps too easy an ex-
ample, really stems about the independent board and the ability to
focus on employee training. The question of low morale has been
brought up. -~

I don’t lxc)now that to be a fact, but, Mr. Alexander, you have said
that. You wouldn’t have to tell that to me. I mean, [ would just
know it automatically, simply having worked on the VA as long as
I have, the Veterans Administration.

The morale is very low. Things are very big. People complain all
the time. You never get good stories. It is always bad stories. You
get hearings like this.

So, could you comment on the independent board and where you
think its position, if you think its position belongs at all, does be-
long? And secondly, how is it that you address, most effectively, in-
creasinELthe performance of the on-line IRS employees.

Mr. ALEXANDER. I will try to give a fragmentary answer, and I
am sure my colleagues will join in, Senator Rockefeller.

First, the independent board and its need and its position and its
activities. In my written statement, I expressed some concerns
about the board. I heard this morning—and I agree with the
thought—that 11 members in the House-passed bill is perhaps a
little few too many.

I don’t believe the union head should be on the board at all, and
I think the commissioner should be on the board.

The board’s relationship to the commissioner and to the Sec-
retary of the Treasury is going to be awkward, I believe. What if

- the majority of the board wanted to take one action and the White

House, speaking through the Secretary, wanted to take an entirely
different action? Problems.

Nevertheless, the board, I think, is necessary in these times in
which we live, and I think the board can serve a useful purpose
in making sure, in this imperfect world, that some of the concerns
that you and others have expressed are met.

The IRS has a very difficult job to do—we all know that—to try
to make our tax laws work—where we don’t have a truly voluntary
system—and work fairly and reasonably and treating taxpayers
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with respect, at the same time that it must try to extract money
from their pockets, in certain cases. i

The CHAIRMAN. Could I ask that they answer an additional ques-
tion related to what you just propounded?

If you are going to have an oversight board, and you don’t have
6103 authority, how are they going to have the information nec-
essary to make a decision as to whether or not the organization is
functioning properly?

We agree that they should not be involved in micro-management,
but where do they get the information?

Mr. ALEXANDER. I think they will get it, Mr. Chairman, from the
commissioner, who will report regularly to the board; from an in-
ternal audit that produced the audit reports dealing with Okla-
homa and dealing with the other districts that have been men-
tioned at the hearings this morning. .

I think they will get it from their work with other executives of
the Internal Revenue Service, and I think they will be able to hear
and will undoubtedly hear from the exercise of oversight respon-
sibility by this committee, by the Ways and Means Committee, by
the Joint Committee staff and by the press and the public.

Ms. RICHARDSON. I agree with that point as well. It seems to me
that the board—and when we talked about it in the Commission,
we debated between five and seven members, Now it is up to 11.

I think that is really an unwieldy number that would make it
very difficult to reach any kind of consensus, much less have meet-
ings that most people could attend, based on busy schedules that
pecple have.

I think the board should be a smaller organization. I think it
needs to be very clear what its duties are. We had talked about it

“having strategic focus, not day-to-day management responsibility,
which may go a long way, Mr. Chairman, to resolving your concern
about 6103.

If they are not looking at operational details, but looking at stra-
tegic plans, strategic focus, it may be much less critical to have
that 6103 authority. And I think that the oversight that the inter-
nal audit function and this committee and other committees would
provide is where the 6103 issues can be dealt with more effectively.

I think all of us worry that people who might serve on this board
would feel a conflict or feel concern about accepting that respon-
sibility if they had 6103 authority. So I think that is something you
need to look at very carefully. .

The CHAIRMAN. Would you please answer Senator Rockefeller’s
question.

"Ms. RICHARDSON. I guess I would need to know a little bit more
about that evaluation system. - -

Senator ROCKEFELLER. I only did that to set my question. My
real question was what would you do to simply to take the employ-
ees that you have and to give them a better sense of focused mis-
sion, self-esteem and better morale so they can do a better job?

Ms. RICHARDSON. Well, I think it takes a combination of things.
I mentioned earlier some training, but I think they also need to
have some sense that they have some credibility with their over-
seers here in the Congress and in the administration.
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I think that it is a difficult job, and it is never going to be par-
ticularly pleasant for some people to have to pay taxes, and so it
has never been something that was an easy job at best.

But I think getting some respect from their overseers, from the
administration would be very, very important in beginning to re-
store morale. I think also having a clear mission, and I think this
is where Congress really needs to be very specific.

In the 4 years I was Commissioner, I would go from one hearin
where we were very concerned about fraud and compliance ang
closing the tax gap, to another hearing where members asked:
“what is a couple o? billion dollars worth of fraud? You need to an-
swer more telephones; you need to provide better taxpayer service.”

And we tried to achieve a balance and met with some success in
improving the quality of phone service and the amount of phone
service, although it is certainly not at levels anybody is happy with.

But a really mixed message goes cut when you tell people we
want you to collect more money, and, in fact, you are doing such
a bad job, we are going to go out and hire private debt collectors,
Rire pri\éate tax collectors to collect the tax debt, which is what

appened.

So I think Congress needs to be very clear about what mission
and what focus they want the Internal Revenue Service to have,
and I think it will make it a lot easier for the front line employee
to understand what their focus should be. . .. . . ..

Mr. CoHEN. I was a trench IRS employee. I was a first-year law-
yer. I used to draft legislation in the IRS, in 1952, just after the
scandals. Just at the time of the reorganization. So, the IRS was
at the bottom of its morale.

I mean, we wouldn’t admit we worked for the IRS. If somebody
asked where 1 worked, I worked for the Treasury Department,
which is literally true.

So I understand that. I have two daughters, both of whom are
tax lawyers, both of whom work for the IRS. I know what their
problems are, because we sit at the dinner table and talk about
what is going on.

But the IRS is a very goal-oriented organization, as most large
organizations are, and therefore, they need to know what your
goals are. If you tell them go for that, they will go for it.

I often had to be very careful how I enunciated what I wanted
them to go for, because by asking questions, often they went off
running because they want to please the boss. They want to please
you, and they want to please the commissioner.

So, mixed messages will get you bad results. If you, \being the
Congress, the Senate and the House, and the commissioner, can
unite on what your goals are and can enunciate them clearly—and
that is not so clear, I understand, because we are in a political cli-

ate. But, if you can, the organization will be responsive, given
good leadership, and I think it does have good leadership.

It needs training. It will need a lot of other things. Assuming
that you give it the money for the traininf and understand that
taking people off the line to train them will cost you revenue, you
have to understand that. I mean, if you take every employee off the
line for “x” days, he or she is not doing their regular Job for “x”
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days. They may be getting more important lessons. I understand
that, and it is absolutely important.

All T am saying is Kou must have a goal, and you must enunciate
it, Mr. Rossotti and his staff must agree with it and then you will
set about achieving it. And you will. I mean, that is not hard to

0. .
The commissioner has enough resources now, used properly, in
the inspection service, in internal audit and internal security, to
get the kind of informatio:: that he and the board will need.

There are three people who could walk into my office any time
of the day or night. Really, in first of importance was the head of
the inspection service, the deputy commissioner and the chief coun-
sel. I mean, my door was never closed, except if there was a meet-
in% going on.

o anybody could. Any assistant commissioner or anyone of that
level could get in to see me, if they had an emergency, but those
people were in every day. That is not a problem.

our froblem with your board is that we are all being too nice
to you. I am not going to be. This board is going to be a political
board. Pmean, I don’t know whether it is Republican or Democrat.
That is not the problem.

It is going to be a political board because this committee is going
to want Joe or Sarah and the other committee is going to want
Sam or Ike, and the President is going to want somebody. This is
going I;o be a political board. Now, I don’t know how that is going
to work.

This is not going to be an apolitical board. That isn’t the way
Washington works. -

Mr. GOLDBERG. I think you are hearing two things, Senator. One
is clarity of mission, and the second is the tools to do the job. I
think there are some overlays on that, and if I have a very clear
mission, but that very clear mission changes, it is sort of serial
clarity, you are not anywhere. - R I

I think we are all saying the same thing. How do you get there?
That is what gets you back to the recommendations. The best we
could come up with was a board with staggered membership that
would give you the kind of continuity you need and give you the
kind of expertise that you need to get, not just clarity of mission,
but long term focus on that mission, and it is filling a hole.

And I think that is the same reason that we made the rec-
ommendations about Congressional oversight. Each committee has
its own responsibilities, and it's important to respect that. Each
chamber has its own responsibilities.

But at some level, the tax writing committees in the Senate and
the House, and the budget folks in the Senate and the House and
what used to be government operations in the Senate and the
House, if you are getting six or seven different messages and they
are changing, it is very hard.

I agree on the description of what is required, and at least my
own judgment is that the combination of the board recommenda-
tion and the coordinated Congressional oversight recommendation
is the best you can do to fill those holes.

Senator GRAMM. Mr. Chairman.

The CHAIRMAN. Yes. Just let me make one observation.

~
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As far as the inspection division is concerned, they were pretty
- much in a state of denial until we held our hearings. So I am not
satisfied that that guarantees the kind of independent overview
that I think is so essential.

Senator Gramm.

Senator GRAMM. Well, Mr. Chairman, let me first say that I was
in the Budget Committee with Alan Greenspan, discussing the
budget. I am sorry I missed the testimony. I will read all of them.

I don’t want to jump into the issue of %ser pay, since I was not
here to hear all testimony, and I don't want to re-plow the same
ground. I simply don’t want, through silence, to consent. I am not
convinced about the loser pay issue.

The fact that our number one Eroblem with the IRS is unre-
ported income does not sway me. The number one problem in mur-
der is the absence of an eye witness. Often, the murderer is the
only person who really knows who committed the murder, and yet,
we are still able to convict people, and every once in a while we
put one to death.

So, this is something that I want to look at very closely, and I
won’t use my time to get into because I didn’t get a chance to hear
your testimony. But I want to make it clear\to the members of the
committee that I am unconvinced.

The second issue I want to mention is that I am in agreement
with Carol, that we ought to have a system where if the IRS de-
cides to audit a person and that person has to spend thousands of
dollars defending themselves, and they are found to have done
nothing wrong, the Federal Government and the IRS ought to have
to compensate them for their costs.

Now granted, we will have to pay for it. There will be-judgments
against the Federal Government. But I think, to take a view that
we shouldn’t pay for it really violates the taking clause of the Con-
stitution, because we are serving a public purpose by random audit.

If there is a public purpose and a public benefit, why shouldn’t
the public pay for it, rather than a taxpayer who just happened to
be audited and he spends 15 or 20, or 50 or $100,000 and he didn’t
do anything wrong. And I think it will be a check on the IRS in
terms of when to cut bait on some of these lawsuits, if, in fact, you
force them to pay the cost.

Now, they don’t pay. The taxpayer pays. The point is ultimately
they have got to answer to it. I think it does affect behavior.

Let me try to direct my questions to two other areas. Number
one, it seems to me that it might be beneficial to have a general

-guideline where maybe—the idea I have raised previously is that
we have a third of the senior people at the IRS come in from the
private sector, serve for four or 5 years and then rotate back into
the private sector, so that not every senior person in the IRS would
have had to have been there for 20 or 25 years in order to get into
that position.

I think it would brinﬁ new insight, new perspective and might
b}? beneficial. I would like to get, sort of quickly, your response to
that.

Mr. ALEXANDER. I guess I will lead off, Senator. Getting new
blood and new thought in the IRS is a very worthy goal. Right now,
the Commissioner and the Chief Counsel and also some assistants
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to the commissioner basically represent the new blood, unless
someone comes in, like Mr. Arthur Groess, from New York State, to
run the information program.

But balanced against the desirability of having new blood is a
couple of things. First, I think the IRS is really trying to respond
to what it believes and think it understands to be its goal, as laid
down by Room 3000, the Commissioner, the Secretary of the Treas-
ury and the Congress.

Sometimes it gets mixed signals. We talked about those.

Secondly, if you brought people in wholesale, bringing in folks
from the outside who are going to serve the IRS in say major posi-
tions for four or five years and they are going to go back to the pri-
vate sector, there is certainly a perception, if not the reality, of
great big conflicts of interest.

I don’t know whether, when they go out again, after serving 5
years, they would be subject to a 1-year rule, a 5-year rule or what-
ever rule, but having been accused several times when I was Com-
missioner—falsely—of serving my former clients, I think I know
what it is like.

And I am sure that there would be crescendo of criticism, par-
ticularly if the people that came in were people that made their liv-
ing for taxpayers, representing taxpayers against the IRS or in tax
jobs with taxpayers, and they wougd be the logical ones to go out.

Senator GRAMM. Well, they would be the people.

Mr. ALEXANDER. And then went back out and did the same thing
for the same taxpayers. What if a taxpayer got a great, big break,
although the taxpayer actually deserved it, while that person was
in the job of overseeing that taxpayer’s case?

Senator GRAMM. Well, I think you would want to force them to
recuse themselves on any case they worked on, but you would want
people who knew something about it, who were involved in it and
I think the trade off you make is the potential conflict of interest
versus having new ideas and new blood and a check on the culture.

Ms. RICHARDSON. I think there is a concern conflict of interest.
I think there are probably ways you can address that, and I don't
know whether a third is the right number.

Senator GRAMM. I don’t either.

Ms. RICHARDSON. I think it is good to have some fresh blood, but
I think there is a practical reality and that is that it is not that
easy to get people to comeg.in. . . .

When I was Commissioner, we had the vacancy in the chief infor-
mation officer’s position for almost one year. We had a national
search firm go out to try to recruit people. The amount of the sala-
ries being paid and the conditions under which they were being
asked to work drove a lot of really potentially good talents away.
They wouldn’t even interview.

And I think that one of the advantages I mentioned in my testi-
mony of the Internal Revenue Service being an independent agen-
cy, like the Social Security Administration, is the prospect of being
able to recruit and retain good people from the outside because the
Agency would have more status.

Right now, it is a bureau of the Treasury Department, and by
the time you get down all the layers of the Treasury Department
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to hire someone at the IRS, the salaries are not competitive with
people in the private sector.

Senator GRAMM. I think that is a very good point.

Mr. COHEN. Senator, two points. On your first point, one is a
civil case and one is a criminal case, and they are vastly different,
but we can get into that at length. We don’t have time now.

On the second point, we tried this in the 1960’s. John Macy, who
was then chair of the Civil Service Commission, had an idea. I
worked with the Justice Department and John to work out rules,
and, as Peggy indicates, many of the rules got hung up on these
conflict issues.

That is, the very people who were useful to you on day one were
people who were out of a law firm, an accounting firm, the tax
manager of a large corporation, and you had these just perceived
and real conflicts and the salary.

Our salary deferential back then was minor compared to today.
That is, the government salaries were probably 80, 90 percent of
the outside world in the 1960’s, thank goodness, and it made re-
cruiting easier. ) -

Ms. RICHARDSON. Some were actually paid more, Sheldon.

Mr. COHEN. But you now have situations where it is a half or
a third of what is beinf paid on the outside. A kid coming out of
a very good law school, at the top ¢’ their class will get about
$35,000.00 in the government, and they will get about 75 or 80, de-
pending on where they go, in a law firm. Maybe even more. The
better law firms even higher.

Mr. GOLDBERG. I have a bidding war, Senator Moynihan, for the
guy behind you.

Senator MOYNIHAN. Goldberg is $100,000.00.

Mr. COHEN. My line supervisor was another Commissioner of In-
ternal Revenue later. John Walters. Both of us came out of law
schools. Johnnie out of the University »f Michigan, and I out of
George Washington University. I was fi-3t in my class. I think he
was third or fourth in his. —

But the IRS has_trouble getting those kids today when Fred’s
firm and all of our other firms are paying, 70, 80 or 90, depending
on where they go. Now, that is-just lawyers.

In accountants, we didn’t recruit below the 40th or 50th percent-
ile. That is, we were not taking talents below that. Now, today,
they are lucky if they get 60th percent.

Mr. GOLDBERG. I think there is a little bit of a divide here, Sen-
ator. I agree with the issue about conflicts, but my view is that
what the service is most sorely missing—I think lawyers and ac-
countants are an issue—in today’s world of the IRS is technology
based skills, management based—there are too many lawyers ai-
ready, in my judgment.

Senator GRAMM. In the world.

Mr. GOLDBERG. In the world at large. Absolutely. The first thing
we do is shoot them. Right?

So I think the coni\licts are less serious when you are looking for
those types of skills® I think there may be a misapprehension. I
know Mike Murphy, back here, was a deputy when I was a com-
missioner. Mike was a career IRS person.

47-361 - 98 - 4
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He and his colleagues, all of whom were career folks, we worked
as hard as we could to get 26 to 30 percent of the executive devel-
opment class from outside the IRS. It is not a lack of effort, and
I think the IRS understands that. I think that the folks who have
been there a long time appreciate the insularity. It is just very
hard to recruit, and that is where I would be focusing my attention.

Senator GRAMM. Mr. Chairman, I think the question of independ-
enc. is an important issue. I think we need to look at the pay scale

0. :

And I would just like to say that it is nice, every once in a while,
to be reminded of your past as head of the IRS, as we work with
people, like Don Alexander, who is one of the sweetest, mild man-
nered people I know. It is important to remember that in another
life he was getting blood out of turnip. [Laughter.]

N%r. ALEXANDER. It was hard to get, too, Senator Gramm. [Laugh-
ter.

The CHAIRMAN. Let me thank the former commissioners for being
here today. I think your information has been extremely helpful,
and }\:/e look forward to continue working with you. Thank you very
much.

Our second panel consists of representatives of various tax prac-
titioner groups who have a unique perspective as to the interaction
of the IRS, with taxpayer and their representatives.

We are very pleased to have on this panel Mr. Douglas C.
Burnette, President of the National Society of Accountants; Mr.
Paul Cherecwich, Jr., International President of the Tax Executives
Institutes, Vice President, Taxes and Tax Council of Thiokol Cor-
poration; Mr. Bryan Gates, Chair of the Federal Regulatory Sub-
committee of the National Association of Enrolled Agents; Mr. Mi-
chael Mares, who is the Chairman of the Tax Executive Committee
of the American Institutes of CPAs, and finally, Mr. Stefan Tucker,
who is Chairman-elect of the American Bar Association, Section of
Taxation. :

Gentlemen, I would ask that each of you keep your remarks to
5 n:linutes. Your full statement, of course, will be included as if
read.

Mr. Tucker, we will start with you.

STATEMENT OF STEFAN F. TUCKER, CHAIR-ELECT, SECTION
OF TAXATION, AMERICAN BAR ASSOCIATION, AND MEMBER,
TUCKER, FLYER & LEWIS, WASHINGTON, DC

Mr. TUCKER. Thank you, Mr. Chairman. As one of those lawyers
of whom there are too many already obviously, it is a pleasure to
start off. I am the chair-elect of the ABA Tax Section, and we are
the national representative of the legal profession with regard to
our Federal tax system.

Having heard what has gone on before, inasmuch as we do have
a printed statement that has been presented, I would really like to
just concentrate on a few items in our comments.

The first is on governance and the oversight board, recognizing
that we may be swimming somewhat upstream or against the tide.
It is our view that the oversight boar ought to be very narrowly
constricted. We think that it is both unwise and impossible to try
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to split the fiscal management of the Internal Revenue Service
from other issues involving administration, enforcement and policy.

Until you decide where your resources are going to be allocated
and how your resources are going to be allocated, it is very difficult
to decide how you are going to allocate your financial resources and
your fiscal management.

We believe that Commissioner Rossotti’s modernization concept,
as was articulated yesterday, will, as and when implemented, go a
long way to achieve both the control and the accountability that
you are looking for. But it is clear, in our view, that the day-to-day
management of the Internal Revenue Service ought to be left in the
Internal Revenue Service, through the Treasury Department.

We would look to an oversight board as, in effect, a board of re-
view. We think that it ought to be able to, through various proce-
dures, understand what is going on and be, in effect, a watchdog
for Congress and Congress’, hopefully, joint oversight committee, in
bgmiag watching over the Internal Revenue Service and reviewing
the .

We would, as an aside—and it is not in my statement—be very
concerned about giving this board, whether an oversight board or
board review, any Section 6103 power. We would agree with those
persons who have said that this could cause micro-management.

It could cause either actusl or perceived conflicts of interest, and
we have learned, as we know everybody else has learned, that per-
ception can be reality, and people do tend to talk too much because
they are in fish bowls.

And I am always reminded of what my father told me was a slo-
gan of World War II, that loose lips can truly sink ships, and we
think that that is something that could occur here quite regularly.

You might want to think about putting this boarg together on a
sunset. You might want to think about looking at a five year plan
for the board, with the objective of determining, after 5 years,
whether or not that board should be continued.

If it is seen as a need because of what we have seen through the
hearings and what we have learned about Oklahoma and Texas
anddot er places, 5 years should help us determine whether we still
need it.

Sometimes you eliminate bureaucracy. You have a very fine
tuned focus by simply putting a sunset into effect and your retain-
ing the right, up here on the hill, to determine whether or not it
should go forward and not having a constant evergreening bureauc-
racy that sometimes grows like topsy. And we would put that out
to you. . :

We would also put out to you, and we may be the only ones sug-
gesting this, that you consider putting into the Treasury Depart-
ment an under secretary of taxation, somebody whose sole respon-
sibility is to act as the person from the Treasury Department who
»Svoul_d, in effect, oversee the operations of the Internal Revenue

ervice.

We have found that in the past there have been persons in that
position. They have either been sporadic or they have been really
in absence as to their oversight on behalf of the Treasury of the
Internal Revenue Service, and we think that is something that is
truly needed.
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You have heard a lot about personnel policies and the need to get
the best and the brightest. We agree with that. We think that a
kl))t (if gscal impact on the Internal Revenue Service has come from
the hill.

As a practitioner, and I am, my clients are, as a whole, entre-
preneurs. One of the things that we run into is, as you have cut
resources, the Internal Revenue Service has been compelled to cut
back on both their appeals conferees and their district counsel, and
it can take us 3 years to actually get an agreement that we have
already received orally from an appeals conferee in writing and
through the Internal Revenue Service mechanisms.

And, in the meantime, as you have said and others have said, in-
terest and penalties continually run. And the other thing we ought
to note that other people haven’t said about the interest and pen-
alties is they are an IRS negotiating tool.

Recognizing that in the case of many clients the interest and
penalties exceed the deficiency, the IRS will often say, if you don’t
settle, we are going to assert the penalties. If you do settle, we may
not assert the penalties. Interest, of course, cannot be abated, and
that creates significant problems.

We have two other things that I would like to note. One is the
burden of proof. We really agree the burden of proof ought not to
be shifted to the Internal Revenue Service. We recognize the House
has narrowed the shift to some extent. We think it ought not to be
shifted at all. It is where it ought to be.

And lastly, on the extension of privilege to other tax advisors, we
would note that we think that privilege for attorneys comes out of
the English common law concept. It is, in effect, the everyday per-
son’s fifth amendment right against self-incrimination. You tell
your lawyer because your lawyer is your advocate.

The accountants are not your advocate. They operate out of the
public interest. What you are telling them is that you might grant
a limited privilege in your bill, but that privilege will not extend
to other matters. It will not extend to state law. It will not extend
to domestic relations, to criminal matters.

You may be opening up a Pandora’s box of unintended con-
sequences. By seeking to do something in what you think is a rel-
atively narrow context, it can be destroyed in every other context.
Thank you, sir.

The CHAIRMAN. Thank you, Mr. Tucker.

[The prepared statement of Mr. Tucker appears in the appendix.]

The CHAIRMAN. Mr. Burnette.

STATEMENT OF DOUGLAS C. BURNETTE, PRESIDENT,
NATIONAL SOCIETY OF ACCOUNTANTS, ALEXANDRIA, VA

Mr. BURNETTE. The National Society of Accountants is pleased to
testify today. My name is Douglas Burnette, and I am a practicing
accountant from South Carolina.

I am testifying today in my capacity as President with the Na-
tional Society of Accountants. NSA represents 17,000 practicing ac-
countants and provide accounting, tax and msenagement advisory
services to four million individuals and small business clients.
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The National Society commends Chairman Roth and the Finance
Committee for holding today’s hearing on IRS reform, as well as
last fall’s meaningful hearings.

We feel confident Americans can rest assured that meaningful
restructuring legislation will be enacted into law. NSA also com-
mends Senators Kerrey and Grassley for their work on the Restruc-
turing Commission.

For the convenience of time, I will summarize my written state-
ments. With respect to the oversight board, Chairman Roth'’s state-
ment in November, that the Finance Committee would investigate
whether the oversight board should be permitted to look at audit
and collection activities, was a point well taken.

According to NSA members, examination and colleclion activities
of the IRS are the two areas generating the greatest number of tax-
payer complaints. We hope the committee’s investigation will result
in legislation that will include oversight of examination and collec-
tion functions.

The National Society of Accountants also believes that an impor-
tant function of the oversight board should be to address issues re-
lated to the ethics, integrity and civility of IRS employees. The
hearings held last fall punctuated the need for this. Our organiza-
tion strongly supports it.

In this connection, attorneys, certified public accountants and en-
rolled agents are sul()iject to enforceable Federal regulations impos-
ing rigorous standards of professional conduct with respect to their
dealings with clients and the IRS. Perhaps IRS employees should
be subf'lect to a similar code of conduct for the work they Perform.

At the very least, there must be oversight of their professional
behavior.

It has been observed that 85 percent of the businesses in this
country are comprised of small businesses. Compliance with the re-
quirements of the tax laws and dealings with the IRS are an inte-
gral part of the lives of small business owners, yet they rarely have
the people on staff to do such work and often cannot afford the cost
of representation.

NSA strongly recommends that the legislation include small
business representation on the IRS oversight board. The House bill
already mandates that large businesses be so represented. Small
businesses must be provided direct representation on the board as
well. Without such representation, this critical constituency’s needs
will not be addressed.

Mr. Chairman, you mentioned last fall that the Finance Commit-
tee will investigate whether the taxpayer advocate should be made
completely independent of the IRS and responsible directly to the
oversight board. While we recognize the merit of the competing
views on this subject, on balance, the National Society of Account-
ants feels the independence of the taxpayer advocate will be bene-
ficial to the efforts of improving IRS customer service.

The National Society urges the Finance Committee to examine
and consider changes to the offer in compromise program. Cur-
rently, less than half of the offerin conﬁgromise submittzd by tax-
payers and deemed processable by the IRS.

Of those that can be processed, aﬂproximately one half are re-
solved. The program is administered by the IRS collection function.
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is plagued by complicated application instruction, inordinate delays
in processing, unprocessable submissions, delayed notifications and
lack of consistency.

The National Society recommends the Finance Committee con-
sider removing the offer-in-compromise program from collections
and place it in a more suitable location within IRS, such as appeals
or an expanded and independent taxpayer advocate’s office.

By doing this, the committee will be protecting a taxpayer’s right
to a speedy and fair resolution of collection matters and bring the
taxpayer back into compliance on succeeding years.

Another area of concern by this committee is the IRS conduct of
employee performance evaluations, including the granting of per-
formance awards to employees. NSA believes that a fundamental
principle of the evaluation process is that no IRS employee should
receive a cash reward based on quotas.

On the issue of electronic filing, the National Society strongly
recommends the Finance Committee include in its bill provisions
designed to encourage more tax professionals and taxpayers to uti-
lize the electronic filing program.

We urge the Finance Committee to use the language on elec-
tronic filing contained in the Kerrey-Grassley bill, thereby avoiding
what could be interpreted as a mandate for electronic filing. Con-
gress and the IRS, therefore, are likely to circumvent many other
perception problems that have underlaid implementation of the
EFTS over the last 2 years.

The House bill calls for the Joint Committee on Taxation to com-
plete a study on tax penalties within 9 months of the bill’s enact-
ment. The National Society not only supports this study, but be-
lieves that the tax penalty reform should gecome the next most se-
rious phase of IRS restructuring.

The practitioner community has become increasingly concerned
with the requirement that a paid preparer’s Social Security number
must appear on tax returns filetf with the IRS. Practitioners feel
that the requirement violates their privacy, as it can provide an
unscrupulous taxpayer with the opportunity to access certain
records that would otherwise be unavailable.

NSA suggests the committee review this requirement with the
IRS and develop a separate system for identifying tax return pre-
parers.

The National Society of Accountants is pleased to provide these
comments on IRS reform and restructuring. NSA stands ready to
work with the Finance Committee in any way we can.

The CHAIRMAN. Thank you, Mr. Burnette.
d_['lihe prepared statement of Mr. Burnette appears in the appen-

ix.
The CHAIRMAN. Mr. Cherecwich.

STATEMENT OF PAUL CHERECWICH, JR., INTERNATIONAL
PRESIDENT, TAX EXECUTIVES INSTITUTE AND VICE PRESI-
DENT, TAXES AND TAX COUNSEL, THIOKOL CORPORATION,
OGDEN, UT

Mr. CHERECWICH. Thank you, Mr. Chairman. I am the Vice
President of Tax and Tax Counsel for Thiokol Corporation, in
Ogden, Utah, but I am here today as President of the Tax Execu-
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tives Institute, the largest group of in-house tax professionals in
North America.

Mr. Chairman, TEI commends the committee for holding this
hearing and for its work in this area, because we believe the IRS
Restructuring and Reform Act holds great promise for improving
the management and oversight of the IRS and for enhancing tax-
payer rights, while giving the agency the tools necessary to fulfill
its mandate.

My written statement describes TEI's position on the various
provisions of H.R. 2676, as approved by the House of Representa-
tives. Rather than summarize our entire testimony, I want to high-
light just a few items.

But before doing so, I want to say that TEI is encouraged B
Commissioner Rossotti’s plans for reorganizing the IRS. Althou
still in the formative stage, the service organization approach ﬁe
outlined not only is consistent with private sector trends toward or-
ganizing along lines of business, but it also compliments perfectly
the overall thrust of H.R. 2676.

TEI looks forward to working with Commissioner Rossotti in re-
fining and ims;lementing his reorganization plan and ensuring that
the IRS’s goals of service and fairness to taxpayers are attained,
while fulfilling the congressional mandate of collecting the reve-
nues needed to fund the government.

Turning now to the bill, I wish to confirm that TEI supports the
establishment of a balanced private sector/government IRS over-
sight board. We a%ree that the Secretary of the Treasury and the
Commissioner, still appointed by the President, should serve on the
board. Other members should be selected on the basis of their ex-
pertise in areas such as general management, finance, technology,
and personnel.

Under the bill, the oversight board will review and approve the
IRS’s strategic plans and budgets. Although the board’s involve-
ment in these areas should be helpful, TEI does not believe the
board should be involved in the development of tax policy or in
managing the day-to-day operations of the IRS, and we do have sig-
nificant concerns about granting board members access to confiden-
tial taxpayer information.

We believe such an approach is fraught with risks. Not only for
maintaining taxpayer privacy and avoiding conflicts of interest, but
in distracting the board from providing high-level, strategic advice
to the Commissioner.

TEI supports proposals to streamline congressional oversight of
the IRS %y coordinating both the myriad GAO studies and the
sometimes duplicative hearings by various committees and sub-
committees. By making congressional oversight less reactive and
more integrated, Congress can conserve the agency’s resources and
ensure that mixed signals are not being sent about what the IRS’s
priorities should be.

Better and more focused oversight should also contribute to an
environment where the IRS can receive the stable funding that it
needs to fulfill its mission.

An essential component of increasing confidence in the IRS is
Ereserving and strengthening taxpayer rights. To this end, TEI be-
jeves the Taxpayer Advocate’s position should continue to be
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strengthened, and we applaud Commissioner Rossotti’s decision to
recruit the next Taxpayer Advocate from outside the agency.

Among the most important taxpayer rights proposals is the pro-
vision to eliminate the so-called interest deferential, which imposes
a higher interest rate on deficiencies than on tax refunds and can
have the effect of penalizing taxpayers who simultaneously owe
and are owed funds by the IRS.

TEI supports the elimination of the differential for both individ-
uals and corporations and urges the committee to confirm, in legis-
lation rather than in committee reports, the IRS’s authority—and
responsibility—to deal with the inequities of the past by imple-
menting comprehensive crediting procedures for all open years.

The Institute also supports efforts to clarify IRS’s authority to
issue a summons for third-party tax-related computer source codes.
Mr. Chairman, taxpayers have found themselves stuck in the mid-
dle on this issue, obliged to respond to IRS requests for information
while being legally bound by their licensing obligations to third-
party vendors. We urge that this issue be addressed.

Mr. Chairman, I now wish to turn to a proposal that causes TEI
considerable concern, the provision to shift the burden of proof. TEI
opposes the legislation. Not so much because of how it will affect
the few cases in which a court ultimately concludes the proposal’s
requirements are satisfied, but because it could diminish the over-
all level of voluntary compliance and lead to an even more intru-
sive IRS.

Listen to the sound bites, Mr. Chairman, and what you hear is
not a limited proposal, but an extraordinarily broad one. Scan the
headlines, and what you see is that the limitations and nuances
have been lost and taxpayers are being told, or at least they are
hearing, that they will not have to keep records or substantiate
their claims.

The sky might not fall on those cases where the burden shifts,
but the cumulative effect of the legislation and how it has been
promoted will be to undermine voluntary compliance. What is
more, we regret that if the proposal is enacted, the IRS will have
no choice but to intensify its enforcement activities to satisfy a sus-
tained burden. That certainly is not consistent with the overall
thrust of this legislation.

Before concluding, I want to underscore a point that has been al-
most a mantra to TEI members. The most important step Congress
can take to the meaningful reform of the IRS is simplifying the tax
law. The biggest abuses of taxpayers come not from excessive ac-
tions by IRS personnel, but from highly complicated laws and oner-
ous administrative procedures that Congress enacts and the Presi-
dent signs into law.

Mr. Chairman, Tax Executives Institute appreciates the oppor-
tunity to provide its comments. I should be pleased to respond to
any questions you may have.

The CHAIRMAN. Thank you.

[The prepared statement of Mr. Cherecwich, Jr., appears in the
appendix.]

The CHAIRMAN. Mr. Mares.
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STATEMENT OF MICHAEL E. MARES, CHAIR, TAX EXECUTIVE
COMMITTEE, AMERICAN INSTITUTE OF CERTIFIED PUBLIC
ACCOUNTANTS, WASHINGTON, DC

Mr. MARES. Thank you, Mr. Chairman, and thank you for invit-
ing the AICPA here today to testify before you. I am Michael
Mares, Chair of the AICPA’s Tax Executive Committee.

Your committee hearings last September highlighted the need for
major reform at the IRS. While we commend Acting Commissioner
Dolan, Treasu?' Secretary Rubin, and more recently, Commis-
flioner Rossotti for their reform efforts, we believe more needs to be

one. :

Accordingly, the AICPA supports H.R. 2676 because it presents
many sound and exciting ideas for revitalizing and reforming the
IRS, thereby restoring public confidence in that agency.

My comments today will be limited to four issues of particular
importance. Privacy in tax matters, the taxpayer advocate, elec-
tronic filing and tax law complexity. Of course, upon request, we
will be happy to provide any additional comments the committee
m%y desire. N

irst, the complexity of the federal income tax laws and the often
surprising ways in which those laws apply to taxpayers means that
millions of taxpayers must or elect to choose tax advisors. Advisors
become privy to much private information about their clients in the
course of forming recommendations.

For individuals, this may include intensely personal information.
For businesses, it may include trade secrets and other sensitive
data. The recommendations or tax advice given to clients may be
based, in part, on such private information.

They may also involve professional recommendations and opin-
ions, even pure speculation as to the outcome of financial trans-
actions or events over time.

Taxpayers expect privacy and confidentiality in discussing tax
matters with their advisors. As a matter of public policy, we believe
a taxpayer has the right to expect the same protection of privacy
for all information concerning tax matters provided to his advisor,
if the advisor is authorized to practice before the IRS, regardless
of that advisor’s specific professional classification.

Section 341 of H.R. 2676 affords taxpayers needed confidentiality

rotection in non-criminal proceedings before the IRS for tax advice
rom any federally authorized tax advisor, to the same extent such
ad.vi.tie would be protected under the attorney/client confidentiality
privilege.

The AICPA supports the section 341 proposal, but we believe
some changes are needed to clarify the appropriate taxpayer pro-
tections. We believe the key in this situation is recognizing the dis-
parate treatment of taxpayers, based upon their choice of tax advi-
sors, and providing all taxpayers the needed privacy protections.

With respect to the taxpayer advocate, the taxpayer advocate is
in the unique position of being inside the Internal Revenue Service,
yet charged with the responsibility of zealously representing the in-
terests of American taxpayers. ‘

For the taxpa“;er advocate to fulfill these responsibilities, he or
she must have the taxpayer’s trust, even though that office is part
of the IRS. It is, therefore, crucial that the taxpayer advocate be
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regarded by taxpayers as being independent, both in fact and in
appearance.

e urge this committee to incorporate into the IRS reform legis-
lation measures to enable the taxpayer advocate to operate in a
manner that is truly independent. and that is perceived as being
independent. _ -

The AICPA has supported, for many years, the concept of elec-
tronic filing; however, there are problems with filing electronic re-
turns today. For example, all forms cannot be filed electronically,
and there 18 no ability to attach white-paper schedules, disclosures
or elections electronically, among other issues. _

The AICPA supports the H.R. 2676 provisions that call for the
removal of the barriers to and for promoting the use of electronic
filing. We are concerned, however, that the language of section 203
of the current bill is weaker than that of the comparable provision
in H.R. 2292, its predecessor, and we recommend that the language
of H.R. 2292 be accepted.

It provides more time sensitive filing deadlines, and I think
pushes the issue of electronic filing forward in a faster manner.

Finally, we recognize that the problem of tax complexi% origi-
nates with complex tax legislation, not tax administration. We urge
you to adogt section 422 of H.R. 2292 instead of the weaker provi-
sions of H.R. 2676.

During our testimony before the National Commission on Re-
structuring the Internal Revenue Service and before the House
Ways and Means Committee on its hearings on this provision, we
made a number of recommendations concerning simpfiﬁcation and
provided much detail on the type of complexity analysis we believe
should be made part of every legislative initiative.

We believe that H.R. 2292 reflects that and better addresses the
complexity problem in a practical, useful manner.

As always, the AICPA appreciates the opportunity to offer com-
ments at today’s hearing and stands willing to provide your com-
mittee with whatever resources and assistance we can as this bill
moves forward. Thank you for your attention, and I will be happy
to answer any questions.

The CHAIRMAN. Thank you, Mr. Mares.

{The prepared statement of Mr. Mares appears in the appendix.]

The CHAIRMAN. Mr. Gates.

STATEMENT OF BRYAN E. GATES, CHAIR, FEDERAL REGU-
LATORY SUBCOMMITTEE, NATIONAL ASSOCIATION OF EN-
ROLLED AGENTS, GAITHERSBURG, MD

Mr. GATES. Chairman Roth, my name is Bryan Gates. I am an
enrolled agent from Clearwater, Florida. I am speaking in behalf
of some 10,000 enrolled agents who have elected to be members of
the National Association of Enrolled Agents.

Our testimony is .divided into three parts. Briefly, with respect
to the oversight board, we api)laud that decision and will cooperate
in whatever the outcome is. It is to our members benefit, and we
see that as a positive move to change the culture at the service,
which everybody talked so much about today.

With regard to electronic filing, we are totally and completely in
favor of it. Our members love it. The faster the service is able to
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implement it and we are able to bring those services to our clients,
the better off we are going to be.

As far as the taxpayer edvocate is concerned, it has been a boon
to tax practice as long as it has existed. Sometimes it is the only
way we could get ever difficult problems solved for our clients, and
we felt almost like we were taking from the public, because it was
set up for them, but we probably use it more than anybody else.

But in your areas of concern, Senator Roth, we want to spend a
little more time. We are believers of Senator Grassley’s efforts
many years ago. At first, a taxpayer bill of rights was absolutely
unbelievable to us; to establish, for the first time, the taxpayer’s
r;‘ght (()lf representation or right of consultation, in Section 75621 of
the code.

We just wish all the taxpayers knew that they have that statu-
tory night, because we have been trying to explain it to them for
10 years, and they are still not fully aware of it.

For 10 years, however, the service has not been aware of it as
we are, and they continue to discourage and deny taxpayer’s right
to representatives. We believe that this is a rule without a sanc-
tion. You have given a taxpayer a statutory right to be represented,
but when the Internal Revenue Service violates this right, there is
no sanction; there is no punishment. There is nothing.

We strongly suggest you look into Section 7521 and see if per-
haps something as stringent as an IRS employee who breaks a tax-
payer’s right of representation be suspended while the inspection
service determines the facts of the case and IRS management de-
termines what discipline is in order. '

Secondly, Senator Roth, payments, installinent agreements and
offers in compromise, which is what our clients are all about, as
Commissioner Cohen mentioned, we are in the trenches all the
time.

The bill of rights gave the taxpayers, in Section 6169, the right
to propose installment agreements. Or at least gave the Commis-
sioner authority to listen to them. That was the first time they
ever, in history, had the right to propose payment of tax in less
than the full amount.

Offer and compromise has been on the books for years and years,
but until Commissioner Fred Goldberg discovered that code section,
7122, very few people even knew about it. As a result, after he
issued IRS policy statement P-5-100, saying offers exist, some parts
of the country got them in boxcar loads because that was the only
solu{ign taxpayers saw to an inability to ever pay taxes in their en-
tire life.

However, I can’t say the service has done a wonderful job in ad-
ministering either one of these provisions. They use enforcement
personnel to investigate these J)roposals, enforcement minded reve-
nues officers who are supposed to be out there preventing employ-
ers from incurring $9 and $10 million in employment taxes, not sit-
ting down at a table with a small family who has to negotiate an
$11,000 payment agreement.

So we really believe, if by legislation if necessary, that the inves-
tigation of installment agreement proposals and offers and com-
promise be taken away from enforcement personnel and put in this
new taxpayer service area where they belong.
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And third, Senator Roth, your area of seizures. Without question,
the Internal Revenue Service has had the right to seize property
of any kind, virtually with very few exemptions, for years and
years, exceﬁt they have a tendency to abuse that authority.

Now, if they abuse it by taking a bank account or if thef' are tak-
ing some stocks or bonds, that is one thing. But if they close down
a man’s business or physically seize a pickup truck from a person’s
backyard, that is the most serious confrontation that taxpayers and
their Internal Revenue Service ever have.

We really truly believe those kind of seizures should require a
pre-deprivation court hearing. :

The Internal Revenue Service went out under black of night in
the GM Leasing case, entered on private property without war-
rants and the Supreme Court was horrified in the GM Leasing
case. Since, the Internal Revenue Service has had to get a writ of
entry any time they want to enter on private property to seize as-
sets.

We believe your committee should increase that to a writ of sei-
zure so the taxpayer has an opportunity to present, in a show
cause order, why his business shouldn’t be closed or why property
should not be physically taken away from him.

In the few seconds I have left, consider the statutes of limitation.
Congress has seen fit to have 3 years to assess taxes and 10 years
to collect, which is an increase from six, yet the Internal Revenue
Service still coercively insists that taxpayers extend these statutes
by agreement.

It is time for Congress to say 3 years to assess and 10 years to
collect is enough. No extension.

I am going to steal a little bit of time because I know it is dear
to your heart, Senator, as to financial status audits. You call it as-
signments of income.

ithout (Luestion, the Internal Revenue Service, confronted with
a person who has not kept records for years and years, who has
failed to file, doesn’t know exactly what to do.

So they will go to the Bureau of Labor Statistics and say, well,
let’s see. You are a construction worker in Philadelphia, and during
those years, you should have made $57,000. So, since you have no
gesti;)x(')c{l)so, we are going to take the position that you owe taxes on

That is very convenient for the Internal Revenue Service, but ter-
ribly burdensome for that taxpayer, even though he may be some-
what of a non-complier. He now has to go to the United States Tax
Court or United State District Court to undo that presumption
against him.

I am sorry I took the extra time.

The CHAIRMAN. Thank you, Mr. Gates.

[The prepared statement of Mr. Gates appears in the a%endix.]

The CHAIRMAN. I am going to ask a coupqe of questions. We have
a series of questions. We will submit those to you and ask you to
answer them in writing, if you would be so kind.

But I would like to go back to the question about liens, levies and
seizures authority. Mr. Gates addressed that in part.

I am concerned about taxpayers who do not receive real notice
and wake up in the morning only to find that the IRS has taken
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;;lheir bank accounts, business or other assets. Sometimes their
ome.

Should the taxpayer have a right to a judicial hearing before sei-
zure? Mr. Tucker, do you want to start?

Mr. TUCKER. Frankly, my practice does not entail seizures, liens
and levies. My clients don’t tend to run into those. The ABA tax
section certainly has experience, and we would be more than
pleased to answer that in writing.

The CHAIRMAN. Mr. Burnette.

Mr. BURNETTE. One of the most horrifying things tbat a taxpayer
can do is find out that his bank account has been levied. Not only
does that cause him embarrassment with his community, but a lot
of the times the checks that he has already written that were out-
standing are now going to bounce and cause him further distress.

I think, most definitely, we should have some measure before
any levy is taken in this nature.

The CHAIRMAN. Mr. Cherecwich.

Mr. CHERECWICH. Sir, our organization does not get involved in
those issues. We work for large corporations, and we pay our taxes
and don’t tend to have that issue arise. I would add, Mr. Chair-
man, that in striving to enhance the rights and protections of non-
compliant taxpayers in lien and levy situations, Congress must
take care not to send the wrong signal to the overwhelming major-
ity of taxpayers who fully comply with the law.

The CHAIRMAN. Mr. Mares.

Mr. MARES. Mr. Chairman, I think there are three or four issues
the committee should consider in addressing this.

First of all, I think it is important to recognize that the use of
a judicial proceeding is a burdensome affair, both for the taxpayer
and for the government, and would require additional resource allo-
cations by both parties. But I think there are a number of steps
that the committee and the law can take to prevent it from ever
going that far.

First and foremost, I think it is very important that taxpayers
be provided explicit, clear, understandable notice and procedures
for appealing any collection action at the first notice that the tax-
payer owes money.

Many times, as the former commissioners have noted and I have
experienced in my practice, receiving a notice from the IRS creates
a great deal of fear and apprehension, and many people tend to ig-
nore it, simply hoping it will go away or there is a mistake.

We believe that by providing early notice, providing clear direc-
tions to the taxpayers as to what steps they have to take in order
to appeal that decision, that many of the problems can be relieved.
Secondly, we believe that a substantial change in the offer and
compromise program will accomplish, again, much relief for the
taxpayers.

We have recommended, in our written testimony, that a number
of the standards be re-examined and that there be more local allo-
cations of standards, rather than one national standard, which may
not apply. We also believe that the offer and compromise provision
should be reworded to encourage the IRS to use deviations from
those standards, when appropriate.
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My experience has been, and I think some anecdotal experiences
of other members of the AICPA has been, that while this discretion
exists now, it is not used very frequently by the IRS, and we be-
lieve that a more reasonable use of that discretion will, again, go
a long way towards alleviating this problem without the necessity
of judicial intervention.

The CHAIRMAN. Mr. Gates, do you have anything to add?

Mr. GATES. Yes, sir. The idea of judicial notice to every taxpayer
who has fallen behind and is probably, by this stage, ignoring a lot
of notices, we have anticipated, is probably more than the courts
could conceivably handle.

In addition, the Congress has seen the need to give them more
time when you instituted the 21 day holding period, so that a bank
has to hold their funds 21 days now, and yet, gives them an oppor-
tunity to straighten out their difficulties with Internal Revenue.

But we cannot say so lightly of the closing of a growing business,
what you are talking about—generally, our clients are small busi-
ness; one, five, six, seven, eight empioyees. They are struggling
with withholding tax. They don’t fully understand it. The deposit
system is incredibly difficuit. They get behind.

The concept of cascading penalties is just absolutely unbeliev-
able. When you explain to a small businessman that by your fail-
ure to make deposits, comf)ounded by your late filing of the tax re-
turn, which now puts delinquency penalties on you, followed by
late payment penalties, in just a few quarters, a couple of quar-
ters—6 months to a small businessman is nothini.

But he has accumulated so much liability that he is overwhelmed
by it and probably will need a year or more to work out an install-
nignt agreement to both remain viable and get back into full com-
pliance.

Now, an IRS officer, until recently a very low level-—until Com-
missioner Rossotti, almost on an emergency basis, raised that to
the chief collection division level, a relatively low ranking revenue
gfﬁcer can make a decision, at that point, to close his business

own.

At one time revenue officers needed no managerial approval
whatsoever. Now he needs the apgroval of his manager, and as a
result of Commissioner Rossotti, the approval of his division chief.

We don’t think that is enough to close down a going business, of
the small businessman, who has not got a record of over and over
again avoiding his withholding tax responsibilities. It should re-

uire the scrutiny of a Federal judge bet%re it takes place, and the
hntex:na] Revenue Service should have to go for a pre-deprivation
earing.

The CHAIRMAN. My final question is with respect to the inspec-
tions division. Should it be made more independent? Should the
'IPRSkinspection division be transferred to the Treasury IG? Mr.

ucker.

Mr. TUCKER. We believe that you ought to have more independ-
ence at the Inspector General division. We think, however, it ought
not to be transferred to the Treasury Department. Treasury has a
much broader scope. The Internal Revenue Service has to have a
very definite delegation of authority to that inspector general, and
it needs to be strengthened.
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But we need it inside the Internal Revenue Service and not fo-
cusing on overall Treasury types of functions, but we do believe it
ought to be strengthened.

The CHAIRMAN. Would you make it a report to the board, if a
board is created?

Mr. TUCKER. I believe that the reports would go to the commis-
sioner, we think to the Under Secretary of Treasury, for purposes
of oversight on the IRS and to the board.

The CHAIRMAN. Mr. Burnette.

Mr. BURNETTE. 1 definitely think it should be more independent
and should be referred to the oversight board. I feel like the over-
sight board gives us a breath of fresh air in looking at such issues.

The CHAIRMAN. Mr. Cherecwich.

Mr. CHERECWICH. Sir, I think that the best way to look at this
is to use the corporate business model. The inspection division is
analogous to the internal audit function that corporations like my
employer have, which serves as a very valuable tool for the chief
financial officer and chief executive officer to use in effectively run-
ning the business.

I really think, as Mr. Rossotti said yesterday, that the IRS needs
to have a very strong internal audit function that reports to and,
therefore, assists the Commissioner of Internal Revenue.

As to the interaction of the inspection division with the board,
board members can meet with the persons who conduct these stud-
ies to assure themselves that those persons have the freedom and
the unhampered ability to dig in and find out what is truly going
on.

In the corporate business world, the internal auditor who is an
employee of the corporation periodically meets with members of the
board of directors, and particularly the outside members of the
board of directors, just to reassure them that that internal audit
function can operate in an unimpeded manner. I think that there
is much that the IRS can learn from following that model.

The CHAIRMAN. But, of course, in a corporation you also have the
independent audit annually, which is a further check.

Mr. Mares.

Mr. MARES. 1 was going to comment on that, Mr. Chairman. I
think that the analogy of an internal audit program in the cor-
porate world to that of the inspection service within the IRS is a
reasonably valid analogy.

However, as you pointed out, the outside corporations that are
publicly traded—in fact, many privately held corporations—do have
an audit for the purpose of assuring the financial statements re-
flect the income or loss of the entity.

To strengthen, if it were this committee’s goal, for example, the
oversight of the board, you could certainly make that internal in-
spection agency or the internal inspection report to the board. But
I, again, would be concerned that it would not allow the commis-
sioner or other executives within the IRS ample opportunity to act
on those, many of the problems of which will be day-to-day oper-
ational problems.

The CHAIRMAN. Thank you. Mr. Gates.
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Mr. GATES. Inspection within the Internal Revenue Service is of
two categories. The internal audit and what they call internal secu-
rity.

The first is a true internal audit, much as my colleagues up here
were speaking to. That service ultimately finds fault with the oper-
ations of a district or a service center or even a region, and the
commissioner needs to know how well the regions are operating
and so forth.

So, to that extent, it is a tool, as you heard the former commis-
sioners themselves say, to improve manafement. How they work
their peer relationship since it is essentially internal audit criticiz-
ing one of the top 256 or 30 executives of the service and how they
work out the politics would depend, I suppose, from commissioner
to commissioner.

However, from a practitioner’s point of view, the other side of the
inspection service is the one that deals with dishonesty of employ-
ees and operates much like the internal affairs division of a police
department.

The most frustrated persons I heard speaking to you in the fall
were current and former inspection officers of Internal Revenue
Service who evidently were the most frustrated individuals I had
ever heard, because they conducted internal affairs investigations
and found IRS employees guilty, so to speak, of serious infractions,
and it was their perception that nothing was ever done.

To the extent that that sort of activity goes on within the Inter-
nal Revenue Service, it, of course, has to be curtailed, because if
the internal affairs people are whitewashing misconduct and not
punishing it, then it should be transferred to somebody other than
the commissioner so that the appropriate disciplinary actions can
take place.

The CHAIRMAN. Well, gentlemen, thank you very much. I apolo-
'zle ffolr the lateness of the hour, but your testimony has been very
elpful.

e will submit a number of questions to each of you, and I will
appreciate their being answered as promptly as possible.
he committee is in recess.
{Whereupon, at 1:00 p.m., the hearing was concluded.]
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NANCE

The CHAIRMAN. The committee will please be in order.

Today we begin our third day of hearings on reforming the Inter-
nal Revenue Service. The goal of our series of hearings is to lay the
groundwork for legislation that will improve the oversight of the
agency, better protect taxpayers from unfair tceatment, and change
the IRS internal culture.

The first part of our hearing will focus on the Executive Branch,
as well as congressional oversight of the IRS. Within the Executive
Branch, the Treasury IG and the IRS Office of Chief Inspector
share oversight responsibilities for the IRS.

To be effective, it is imperative that these units operate in a co-
operative and complementary manner. I am concerned that this
may not be the case right now.

I am also concerned about the serious problems raised about the
{)RS Office of Chief Inspector in our oversight hearing last Septem-

er. .

The Office of Chief Inspector is the etiuivalent of an internal af-
fairs unit within a police department. It is responsible for inves-
tigating emﬁ%gyee misconduct and conducting internal audit review
within the .

Yet, we heard testimony from IRS employees of the work envi-
yo:m_ment at many IRS offices is one of fear, intimidation, and retal-
iation.

And we have heard testimony that the IRS Office of Chief In-
spector may have close working relationships with IRS manage-
ment.

I am concerned that the IRS Office of Chief Inspector is not suffi-
ciently independent to enable it to conduct effective oversight of the

(105)
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agency. Serious problems abound within the IRS and have gone un-
checked. This is not acceptable.

I am pleased that Commissioner Rossotti has recently requested
a top to bottom review of the IRS Office of Chief Inspector. That
is a positive step.

But let me be clear, I will not be satisfied until there is an effec-
tive, independent oversight process established for this a%ency.

We are going to hear from the Treasury Department’s Deputy In-
spector General, Richard B. Calahan, who will discuss the current
role of the IG in overseeing the IRS and its working relationship
with the IRS Office of Chief Inspector.

We will also hear from the General Accounting Office on the role
of the Treasury IG and the IRS Chief Inspector, as well as the role
of the Taxpayer Advocate.

Our second panel today consists of tax practitioners from around
the Nation who will discuss their views on current IRS collection
tactics and their recommendations to enhance taxpayer protection,

Everyone has a responsibility, of course, to pay their taxes, but
I am concerned that taxpayers may not be provided appropriate
grotections when property is levied or seized. The IRS should not
be able to seize property from a taxpayer without sufficient warn-
i

ng.

1 think it is just common sense that before the IRS is allowed
to take property of any kind from the taxpayer, that taxpayer
should receive sufficient notice and an opportunity to be heard.

Our witnesses will discuss this issue. I look forward to hearing
the views on these and other IRS reform issues from our distin-
guished panel.

Now, I am pleased to introduce our first panel which consists of
Mr. Richard Calahan who, as I said, is the Deputy IG for the
Treasury Department.

We are happy to welcome again Ms. Lynda Willis who is the Di-
rector of Tax Policy and Administration Issues of the U.S. General
Accgunting Office. Would you care to introduce the gentleman with
you?

Ms. WiLLIS. Mr. Chairman, I have Mr. Mark Gillen with me. He
is our Assistant Director who is responsible for our work around
the IRS IG and Inspection Service.

The CHAIRMAN. We are pleased to welcome you, as well.

Mr. Calahan.

Mr. CALAHAN. Thank you.

The CHAIRMAN. I will say to both of you, your full statements,
of course, will be included as if read.

STATEMENT OF RICHARD B. CALAHAN, DEPUTY INSPECTOR
GENERAL, U.S. DEPARTMENT OF THE TREASURY, WASHING-
TON, DC

Mr. CALAHAN. Chairman Roth, Senator Moynihan, and members
of the committee, I ag})reciate the opportunity to appear before you
today to testify on the proposed legislation for restructuring the
IRS ‘and on the ways to strengthen the independence of the audit
and investigative functions of the IRS’ Office of Chief Inspector. I
believe that this is a very important subject.
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My written statement is rather long. And with your permission,
Mr. Chairman, I would like to submit it for the record in its en-
tirety and briefly discuss some of the most important points.

The CHAIRMAN. So ordered.

d ['I]'he prepared statement of Mr. Calahan appears in the appen-
ix.

Mr. CALAHAN. As the committee is aware, the Office of the Chief

Inspector performs the internal audit and investigative functions

for the IRS. It is part of the IRS. And it is under the supervision

of the IRS Commissioner’s office.

The Treasury Office of the Inspector General has oversight au-
thority for the Office of the Chief Inspector, but not line manage-
ment authori%.

The IRS Office of the Chief Insgf;tor performs one of the most
important audit and investigative functions in the government, but
does not have the most important elements of independence pro-
vided to Presidentially appointed Inspectors General.

The most significant of these are that the Inspector General is
(1) nominated by the President and confirmed by the Senate; (2)
can be removed only by the President; (3) reports to the head or
deputy head of the agency; (4) generally cannot be prevented from
conducting an audit or investigation, in the case of some depart-
- ments though, including Treasury, the Secretary may in unusual
situations prevent an audit or investigation by giving written no-
tice which the Inspector General must provide to Congress; (5) has
a legislative mandate to communicate directly with the Congress;
(6) has a separate line item in the administration’s budget; and (7)
generally has its own legal counsel.

Without these elements of independence, the Office of the Chief
Inspector continues to face public and internal perceptions of its
lack of independence.

The current arrangement for IG oversight of the Office of the
Chief Inspector does little to mitigate the lack of structural inde-
pendence. The present oversight arrangement is too cumbersome.
And the resources provided for this function are too few to offset
tﬁs I(silck of structural independence and the concerns that have re-
sulted.

In fact, this has been implicitly recognized by the Congress, as
it has requested the OIG to perform more and more assignments
at the IRS over the years, several of which are ongoing.

Legislative impediments to the OIG’s authority have resulted in
cumbersome oversight arrangements. Current difficulties centers
on two provisions of the 1988 Inspector General Act Amendments.
First, the OIG is required to provide notice to the IRS of its intent
to access income tax return or return information. Second, with ref-
erence to chapter 75 of the Internal Revenue Code, the OIG may
report to the Attorney General only offenses under section 7214
without first obtaining the consent of the Commissioner of the In-
ternal Revenue Service.

In terms of resources, let me point out that the Office of the
Chief Inspector is four times larger than the OIG. This fact and the
many other OIG responsibilities that require the use of our re-
som};cesiéxsas limited severely the extent of OIG oversight coverage
at the .
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I believe it is important to study the need for greater independ-
ence for the audit and investigative functions of the Office of the
Chief Inspector, or at least to consider the need for strengthening
OIG oversight.

I know that there are many considerations involved in this facet
of IRS restructuring. I encourage you to maintain the need for
independence and objectivity of the audit and investigative func-
tions as a high 1\Xriorit.y in your deliberations.

Thank you, Mr. Chairman. I would be pleased to respond to any
questions.

The CHAIRMAN. Thank you, Mr. Calahan.

I see our majority leader here. I wonder, would you care to make
any comment?

enator LOTT. Thank you, Mr. Chairman. No, I just want to be
here to hear the testimony of the witnesses. Thank you, Mr. Chair-
man.

The CHAIRMAN. Thank you, Senator Lott.

Ms. Willis.

STATEMENT OF LYNDA D. WILLIS, DIRECTOR, TAX POLICY
AND ADMINISTRATION ISSUES, U.S. GENERAL ACCOUNTING
OFFICE, WASHINGTON, DC

Ms. WILLIS. Good morning, Mr. Chairman and Senator Lott. As
always, we are gleased to be here today to assist the committee in
its continuing efforts to do oversight of the IRS.

At your request, my statement today covers four basic areas. The
first is the adequacy of IRS systems to identify allegations of tax-
payer abuse and employee misconduct. The second is the respon-
sibilities of the Inspection Service of the IRS, as well the Treasury
IG. The third is the placement of the Inspection Service. And
fourth is the discussion of the Taxpayer Advocate which is another
important office within IRS for protecting taxpayer rights.

Mr. Chairman, in spite of IRS senior management’s heightened
awareness of the importance of treating taxpayers properly, we
continue to be unable to determine whether 1 controls for fair
txieatment of taxpayers are adequate to assure that process takes
place.

This is because neither IRS systems nor other Federal informa-
tion systems provide the information that is needed for manage-
ment to identify allegations that are made, actions that are taken,
or any remedial steps that are needed to prevent systematic actions
from recurring.

From our review of the data from these systems, none of them
have the common data elements necessary either individuallﬁ or
collectively to roll up the allegations and to be able to look at them
from a service-wide perspective.

Our reviews that we have done over the l\i'em‘s through Treasury
and OIG, one in 1986 at your request, Mr. Chairman, have re-
vealed that they have separate, but also some shared responsibil-
ities.

The IRS Inspection Service is responsible for auditing and inves-
tigating the T%rograms of the Internal Revenue Service on a daly- -
day basis. They have responsibility also for investigating allega-
tions against employees who are at the GS-14 level and below.
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The OIG, under the statute, is responsible for fproviding oversight
of the Inspection Service. They are responsible for investigating al-
legations against employees that are at the senior level, although
they may refer these allegations back to the Inspection Service if
they do not have either the resources or the expertise to pursue the
allegations.

en we looked at the relationship between the two organiza-
tions in 1994 and 1996, we did not find that the relationship was
not working. We found that according to the officials, it was work-
ing well. But it appears since that time that the situation has dete-
riorated and there are now problems between the two organiza-
tions. :

Regardless of where the Inspection Service is located, whether it
is the Internal Revenue Service or whether it is located in the De-
partment of Treasury or a separate IG is set up, we believe that
there is certain critical features that it must have.

And these include independence. They include proper resources,
adequate staff expertise, and reporting lines that allow for the Con-
gress, the management of the organization and the administration
to be able to identify problems within the service.

We have always supported a strong statutory IG, believing that
this would provide additional independent oversight of the agency,
but we also have recognized that the Commissioner of Internal
Revenue needs his or her own resources within the organization to
be able to evaluate the programs and the employees of a very com-
plex system of tax administration.

Moving now to the Taxpayer Advocate, 20 years ago, IRS set up
its first executive level Taxpayer Advocate. It was originally known
as the Taxpayer Ombudsman. It was later codified in the Taxpayer
Bill of Rights.

Despite 10 years of executive level involvement in protecting the

—taxpayer, there is still serious questions about the advocate’s office.
We are currently in the process of examining these issues and the
management of the office for the House Ways and Means Commit-
tee.

But some of the questions that have been raised include the or-
ganizational independence of the office, how the office is staffed.
Frequently, they must rely upon line staff to assist them in their
evaluations. And these line staff report to the same people who
may have caused the problem in the first place.

And we are also concerned about whether the advocate has thor-
oughly looked at the systemic issues that are frustrating taxpayers
across the board.

Mr. Chairman, that summarizes my statement. I would be happy
to take any questions.

[The grepared statement of Ms. Willis appears in the appendix.]

The CHAIRMAN. Thank you very much, Ms. Willis. Let me ask
you, you said I think since 1995, problems have developed between
the two groups, the Treas Inspector General and the Inspection
Service within the IRS. Could you be more specific as to the nature
of what has caused these problems, what they are?

Ms. WILLIS. Mr. Chairman, I am not aware of the root cause of
the problems. But when we issued our report to you in 1996, offi-
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cials from both organizations indicated that the relationship was
working well.

Since then, however, there have been indications, especially
around the response to referrals that things are not working as
well as they had been. This is basically anecdotal information that
we have received from members of the staffs of the various organi-

zations. And perhaps, Mr. Calahan could comment more specifi-

carlll{l.

e CHAIRMAN. Mr. Calahan.,

Mr. CALAHAN. Well, I would like to comment that as our scrutiny
of the Office of the Chief Inspector has intensified, the problems
have been more frequent and more severe. And we have had less
cooperation as our work has intensified.

The CHAIRMAN. Well, let me add, the Treasury IG has respon-
gibility for overseeing the IRS internal audit, internal security
functions, both of which, of course, comprise the Inspection Service.
Are "you able to provide effective oversight under the current situa-
tion?

Mr. CALAHAN. As discussed in substantial detail in my written
statement, there are problems. More specifically, we have four cat-
egories of problems. We have resource problems. We have issues re-
lated to what is oversight, and how far does it go in terms of our
authority. We have issues in terms of IG access authority. We have
issues that are basically——

The CHAIRMAN. What do you mean by access?

Mr. CALAHAN. Whether or not certain records should be available
to the Inspector General's Office. Sometimes, we are allowed to
1‘¢;>‘a<lll things, but not copy them. There is a variety of those kinds
of things.

The CHAIRMAN. Are you talking about 6103 now?

Mr. CALAHAN. Those are not 6103 issues. 6103 is a totally sepa-
rate category in my written statement that is referred to as legal
impediments.

enator LOTT. Mr. Chairman.

The CHAIRMAN. Yes.

Senator LoTT. What is 61037

Mr. CALAHAN. Internal Revenue Code section 6103 refers to tax-
payer privacy, protecting taxpayer information from unauthorized
disclosure to people who do not have a need to know.

Senator LOTT. Mr. Chairman, could I pursue your line of ques-
tioning just one minute more?

The CHAIRMAN. Sure. Please.

Senator LOTT. I was under the im%ression that the Office of the
Inspector General had almost carte blanche authority. And as we
look for ways to get a handle on the culture of the problems with
IRS, perhaps this is one place we need to take a look. Is that
what—are you saﬁi’nﬁ that in effect?

Mr. CALAHAN. Well, that is true. I think one of the most severe
groblems that the IG’s office has regarding the Internal Revenue

ervice is that for our office to access taxpayer information, we
have to first notify the Internal Revenue Service of exactly what it
is that we want to look at.

And, I might say related to that is when we find a_disclosure
problem regarding taxpayer information, we have to first obtain
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the approval of the Internal Revenue Service before we can refer
it to the Department of Justice. Those are very significant issues.

Senator LOTT. Thank you, Mr. Chairman.

The CHAIRMAN. Yes, I cannot underscore how important that is.
How you can have effective oversight and not have the necessary
documents available to you is incomprehensible to me. I think this
is a very key problem.

Mr. CALAHAN. Well, it goes a step beyond that even in terms of
just an investigative approach. The general strategy for any inves-
tigation is that you want to acquire information without the subject
of the investigation knowing that you are doing it. You start the
investigation under this requirement by providing a notification.

The CHAIRMAN. Now, it is my understanding that the Treasury
IG is responsible for investigating the allegations of misconduct
against senior IRS officials, grade 16 and above, and allegations
concerning the IRS inspection employees.

However, the practical matter, you refer many of these allega-
tions back to the chief inspector’s office for action. Is that correct?

Mr. CALAHAN. That is correct. And a lot of that is because of re-
sources. The number of employees, grade 15 or higher at the IRS
is sizable. I do not have that number with me, but it is a large
number.

The IRS itself has more than 100,000 employees. And the IG’s
office has 37 criminal investigators on its staff.

So we retain only the allegations on the highest level officials.

But allegations against lower level employees that are less sig-
nificant, we refer to the IRS Chief Inspector. We do that through
a letter that requests they provide us within 60 days their position
in terms of what they are planning to do with the allegation. We
also follow up on what they do with them.

The CHAIRMAN. I would like to go back to this idea of the impor-
tance of the independent audit. What concerns me is that what you
are telling me is that grade 16 and above theoretically or by agree-
ment is normally or should be handled by the Treasury IG. In fact,
many of them go back to the Inspection Service. i

So there is no independent audit in many cases of these higher
IRS employees. Is that correct?

Mr. CALAHAN. In some cases, that is true. We do follow up on
those issues. And we have an Office of Oversight that reviews the
quality of work performed by the inspection service.

The CHAIRMAN. But you just told me you often do not have the
data necessary. So that as a practical matter, you really do not
have in many cas¢s effective oversight. Would that not be a fair
statement?

Mr. CALAHAN. I think that is a fair statement. I think it is fair
to say that because of lack of resources, we do not know what hap-
pens in terms of the thoroughness of the investigations that are
performed. We would have to perform a much larger sample of
testing of those investigations than we do.

The CHAIRMAN. Now, what level are the auditors and those in-
volved in collection? Are they grade GS-15s8 and below as a general
rule, the ones that have contact with the taxpayer?
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Mr. CALAHAN. I believe the regional managers for collection ef-
forts are GS-158, but the people that actually have contact with
the taxpayer are below the GS—15 level.

The CHAIRMAN. So the ones that have the most—or the ones that
have actual contact with the taxpayer, their oversight is within the
hands of the inspector’s office?

Mr. CALAHAN. I believe that is true.

The CHAIRMAN. So again, we really have no independent over-
sight probably at the most sensitive spot with those employees who
have the direct contact with the taxpayers. Is that correct?

Mr. CALAHAN. I think you are right, Mr, Chairman.

The CHAIRMAN. Ms. Willis woulﬁ you like to comment?

Ms. WiLLiS. I would just fike to reaffirm what Mr. Calahan has
said about the importance of independence. And he is right that
most of the collection people are below the GS-15 level in the field.

You might have a GS-16 level branch chief at a district office.
You would have that, but the people who are out there working
with taxpayers are below that level, the ones who have the most
interaction.

The Inspection Service is independent within IRS from the
standﬁoint that it is a separate entity. It is not independent within
IRS that the chief inspector is appointed outside the service and re-
ports outside the service. That is very true.

The CHAIRMAN. And that is contrary to most departments. Is
that not true?

Ms. WILLIS. That is contrary to the Inspector General. Right.

The CHAIRMAN. Yes, normally, the Inspector General is nomi-
nated by the President.

Ms. WiLLS. Right.

The CHAIRMAN. And confirmed by the Senate.

Ms. WiLLis. Right.

The CHAIRMAN. But that is not the case here.

Ms. WiLLIS. That is not the case for the IRS inspection group.

The CHAIRMAN. Senator Lott.

Senator LOTT. Mr. Chairman, you were focusing on the points
and Ms. Willis’ testimony that causes me the greatest concern, too,
the organizational placement of the IRS inspection.

Obviously, there was concern in 1988 about how that was being
done. And those concerns have been expressed again in the testi-
mony we heard last fall. And it continues.

You also noted that this problem has really been going on for 20
years. I mean, why is it so difficult to get appropriate oversight and
inspection within this agency? Why are they so resistant to any
transparency into how they do business?

1 mean, that is why there is such outrage. One of the many rea-
sons I think why there is such outrage in the Congress and by the
American people because we have tried before to make it clear to
them that there are problems and they had to be addressed. And
they continue to resist. How do you react to that?

Ms. WILLIS. Senator Lott, it is very difficult to go into the minds
of the people who work in these offices and say why they are resist-
ant.
My experience as a GAO auditor, nobody likes being audited.
And there is always a certain amount of resistance there. And
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there is always a certain amount of I know what I am doing better
and I do not need oversight that takes place.

In terms of the placement and the debate around the Inspection
Service, there have been a variety of policy issues that have been
traded off through the years.

One of those is the issue of size. The IRS Inspection Service has
about 1,200 people in it. IRS is by far the largest component of the
Department of Treasury.

And there has been concern on the part of IRS and others that
if they are folded into the IG’s office that those resources will no
longer be available for the audit of IRS, that they might be moved
to other critical parts of the department, but basically, they would
not be available for auditing the programs of the tax system.

Another issue deals with expertise. There has been concern ex-
pressed historically that there is expertise needed in the evaluation
of IRS programs that may not sit in the Office of the Inspector
General and that in fact some of the people in the Inspector Gen-
eral’s office have told us that when they make referrals back, some-
times it will be because there is a need for tax law expertise that
they do not have.

There has also been concern around the issue of taxfgayer data
and how much the Congress wishes to wall that data off from peo-
ple outside IRS, including Treas and the Inspector General, al-
though like us, they do have fairll;rrﬁroad access.

So I think there has just been through the years a number of
sides that have had competing policy perspectives on these issues
that led to the compromise which created the—or allowed the In-
spection Service to continue in the IRS with the Department of
Treasury OIG providing oversight. But those were some of the
issues that have been debated historically.

Senator LOTT. With regard to the taxpayer advocate, we have
tried in the Congress to put that in place. And we have really ad-
dressed it at least twice. And yet, you know, it is still a question
that it is effective at all or is effective as we had hoped it would
be f;gt"l though it says it has handled, you know, a number of cases
in .

I think maybe you touched on it, but what could we do to help
make that Taxpayer Advocate Office effective or more effective
than it is?

Ms. WiLLIS. I think you have some of the same issues with the
Taxpayer Advocate Office that have been addressed with inspec-
tion. Is it truly independent and outside of the mainstream, day-
to-day activities of IRS?

And what we have found so far in terms of staffing, etcetera, is
that, no, it is heavily dependent upon the staff of the units that it
is, you know, answering problems around.

There are also issues in terms of their ability to look systemically
at problems, as opposed to a taxpayer-by-taxpayer basis.

I think there needs to be the capability in that office to kind of
step back a little bit, take a look at cases, such as those that we
saw in the hearings before this committee last September and say
beyond this taxpayer’s problem, what does this tell us about what
is wrong with the system?
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But I think most importantly, Commissioner Rossotti was very
articulate in explaining that the culture of the organization has to
shift its focus from being inward to being taxpayer based, to look-
ing at its functions, its programs, and its responsibilities from the
perspective of a taxpayer, especially a taxpayer who is attempting
to be compliant.

Senator LoTT. How is the taxpayer advocate and how are the em-
ployees within that office selected? Who controls that?

Ms. WILLIS. The advocates are selected by the Commissioner.

Senator LOTT. Is that not the problem?

Ms. WiLLIS. Well, it could be part of the problem in terms of
independence.

Senator LOTT. And not reflecting on the Commissioner. I mean,
you are automatically beholding to and you are there because.

Ms. WiLLIS. They do report, yes.

Senator LOTT. We ought to move that somewhere else. Do we
need to isolate it, wall it off, maie it independent of and not de-
pendent in any way in my opinion on IRS?

If you are connected, if you are selected, if you are paid by, you
are notvsoing to be independent. It f'ust will not happen.

Ms. WILLIS. Senator, the thing I would be concerned about and
one of the reasons that we are undertaking this review is that the
Commissioner also has need of the information and the insights
and the perspective that the taxpayer advocate can provide. And
there also needs to be the ability to provide oversight, etcetera, of
the advocate’s office.

So I think in trading off organizational placement, etcetera, that
there are a lot of different things that need to be considered.

And whether that means that the advocate has to be outside IRS,
I do not know because I think you do have the issue of wanting
someone in the system whose job is also to advocate for the tax-
pager, as oEggvsred to that person always being on the outside.

enator . The lines are real simple, you know. You have the
Treasury Secretary up here, the President above that. But if you
have the Commissioner of IRS here and then a line somewhere
below him to the advocate, it is lost. The lines have got to be par-
allel. Now, there has got to be somebody over him.

But I mean, I assume the Secretary of the Treasury and the
Commissioner of IRS talk. So I would hope that the taxpayer advo-
cate would be talking to the Commissioner, but without being be-
holding to or subservient to the Commissioner.

I think we really need t~ look at that, Mr. Chairman, and see if
we could find a way to wall it off, but at the same time do make
sure—] mean, they have: got to be answerable to somebody, too,
perhaps the Secretary of Treasury. I do not know for sure.

I mean, there is no system that is perfect. All we know is we
have been muddling around with this for 20 years trying to make
it better. And it has gotten worse. It has gotten worse in the last
year(.i.{i believe you said that, did you, in your testimony? One of
you did.

So we appreciate ggur input. We will read your statements care-
f‘ulaz1 And we will looking for suggestions as we move toward
making some hopefully helpful changes.

The CHAIRMAN. Thank you, Senator Lott.
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Senator Graham.

Senator GRAHAM. Thank you, Mr. Chairman. Again, I appreciate
your bringing before us such a knowledgeable group of individuals
who can help us understand the kind of questions that Senator
Lott was just asking.

I would like to start bi’ asking of the representative of the IG of-
fice, 2 weeks ago, we held a hearing in Orlando which we received
testimony from citizens, as well as current and past employees of
the IRS relative to how their offices were functioning, what the
perception of treatment of taxpayers was.

One of the issues that we got into was the Inspector General Re-
port on the use of statistics in collection in among other things the
evaluation of IRS employees.

The north Florida office based in Jacksonville was one of the
dozen or so offices which were selected for that IG evaluation.

Were you involved in that report, Mr. Calahan?

Mr. CALAHAN. I believe that the product that you are talking
about was done by the IRS Inspection Service.

Senator GRAHAM. it was not done by your office?

Mr. CALAHAN. It was not done by the IG’s office.

Senator GRAHAM. I see. Well, I had a very interesting question
to ask, but I will ask it of someone else.

At that Orlando hearing, one of the concerns that we heard that
appeared to be systematic, as opposed to anecdotal to a particular
taxpayer was the difficulty of tgetting the IRS to make a decision.

e had one case that sort of epitomized this in which there had
been a decision made relative to the taxpayer’s non-liability, but
there had been some discrediting comments made relative to the
taxpayer which it took several years to get a letter to the appro-
priate agency to be removed from his files. It was just a matter of
nobody would make the decision to send the letter.

Is that a difficulty that in your evaluation of the agencies you
have found a recurrent problem? And if so, what cause and what
recommended solution?

Mr. CALAHAN. Well, maybe, Ms. Willis can speak to that. I do not
know. Generally, the IG’s office does not get involved directly in tax
matters. So that is really a question I am not going to be able to
answer for you.

Ms. WiLLIS. Senator, we have not looked at the issue of tax-
ayers having difficulty in getting letters of that type out of IRS.
350 I do not know, but I do recall that this came up last year at

the hearings, as well that several taxpayers did express frustration
about being able to get some of these type of issues resolved. But
we have not looked at it in any detail.

Senator GRAHAM. Another issue that came out of that hearing
was a Fattern of insensitivity to taxpayers where taxpayers would
have almost arithmetic questions to ask and could not get an agent
to review their information. Any comment about that particular
issue and how prevalent it is?

Ms. WILLIS. Again, we have not looked at it in terms of preva-
lence, in terms of how often where and under what circumstances
that it looks, but it is a common complaint. And I think it is also
one of the complaints that is driving the change in focus, you know,
at the Internal Revenue Service.
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Certainly, behind the problem-solving days, that was one of the
issues was whether the IRS was meeting the needs of the taxpayer
in responding and resolving their questions and havix:i the people
available to meet and make those decisions. So I think this is an
issue that IRS needs to look at very seriously and is in the process
of reexamining.

Senator GRAHAM. Related to that, the shift which you refer to
and which I applaud as well of Mr. Rossotti to make the IRS more
of a service-oriented, looking at the world from the perspective of
the taxpayer rather than an internal perspective, I strongly sup-
port. ‘

One of the concerns that I have is that in the evaluation of indi-
vidual IRS agents, when you evaluate their collection function, it
is subject to a high degree of quantification. In fact, maybe, this re-
port indicatés an excessive amount of %uantiﬁcation. Whereas,
evaluating service is a more intangible quality.

What advice would you have as to how that concept of service as
opposed to a collection orientation cught to be operationalized on
things like the selection of IRS agents, the evaluation, the training
of IRS agents?

Ms. WILLIS. Senator, coming up with performance measures or
evaluation measures that address such things as customer service
is difficult.

And I think that is one of the reasons why agencies, IRS as well
as other agencies, have tended to evaluate their programs, etcetera,
on what they can count, things that are much more easy to meas-
ure.

But what you value is communicated to people by what you
measure. So I think it is imperative, as we have stated for any
number of years, that IRS develop a balanced set of indicators that
takes into account all of its roles, all of its values, and all of the
things that are important to tax(f)ayers and to the American gublic.

The fact that it is not easy does not excuse the lack of having
those kinds of indicators. And again, I think IRS has acknowledged
that and in their recent moves to develop customer satisfaction is
making an attempt to somehow start collecting that information
about their different functions and components, like much of the
work that agencies are doing on the results act.

I think it is going to have to be an evolutionary process that the
government will get better at over time. But you are absolutely
right. If we are concerned about the quality of service that is pro-
vided to taxpayers, then that needs to be one of the things that em-
ployees are evaluated on.

Mr. CALAHAN. I might just add to that that I think there are se-
rious tradeoffs between quantity and quality of work. And when
you concentrate solely on quantities then often quality suffers. I
flhink that that is perhaps part of the problem that we have seen

ere.

Senator GRAHAM. Can I just ask one last question?

The CHAIRMAN. Yes.

Senator GRAHAM. Over the time you have been evaluating this
issue of quality versus quantity, service versus collection, is the sit-
uation today better than it was 5 years ago, about the same or
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worse in terms of having a capacity to make that service quality
an equal component in the evaluation of IRS agents?

Ms. WiLLiS. On a day-to-day basis, I think it is probably about
the same. But I think the fact that IRS as an organization is now
acknowledging that it needs a broader set of indicators, it is now
acknowledging that it has to develop indicators that will measure
quality of service provided to taxpayers that at least it is a step in
the right direction.

The CHAIRMAN. I would just like to make the observation that
the problem of evaluating performance is not unique to the govern-
ment. The private sector constantly has to do it. And if it succeeds,
it has got to provide service. And that is true of credit agencies,
those that have credit cards.

So it seems to me while I agree that it is going to take time, I
would also say that it should not take that much time because
there is experience in the private sector with this problem.

I would next call on Senator Nickles. We are getting a number
of people here. We are going to try to limit questioning to 5 min-
utes.

Senator Nickles. )

Senator NICKLES. Thank you, Mr. Chairman. And to our panel-
ists, thank you very much. I am not sure exactly who I should di-
rect this to. I guess Mr. Calahan. You are involved in the investiga-
tion review in the Oklahoma-Arkansas district?

Mr. CALAHAN. No, Senator. The IG’s office was not involved in
the Oklahoma City audit. That was performed by the Chief Inspec-
tor’s Office of the IRS.

Senator NICKLES. The Chief Inspector’s Office of what?

Mr. CALAHAN. The Internal Revenue Service. \

Senator NICKLES. I thought you all were involved in it. So that
is what I was going to ask a question about.

Mr. Chairman, I will pass for the time being.

. The CHAIRMAN. All right. We will go ahead with Senator Grass-
ey.

Senator GRASSLEY. Mr. Calahan, could you please explain to us
whx’ the Inspector General is not testifying here today in place of
you?

Mr. CALAHAN. The committee requested that I testify today.

Senator GRASSLEY. All right. Is the IG going to receive a com-
pensation package once she leaves office in March?

Mr. CALAHAN. I have no idea. ‘

Senator GRASSLEY. All right. Then, would you please look into
that and get back to me?

Mr. CALAHAN. I would be happy to do that.

Senator GRASSLEY. Let me just say for the sake of my colleagues
that the Inspector General was forced to resign because of her
abuse of authority in at least two matters.

First was her involvement improper investigation of two Secret
Service agents which at first she denied on an investigation by my-
self and some of my colleagues, especially the Senator from Maine.
Senator Collins proved that the IG had in fact impro'perl inves-
tigated two Secret Service agents. She later apologized for that.
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The second was two illegal sole source contracts that she let to
two (t)‘rfignds. They were found to be illegal by the General Account-
ing ce.

Otherwise, the IG has presided over an office whose moral has
been severely damaged and in much need of repair.

Mr. Calahan, you were the one individual who had responsibility
to oversee the two illegal contracts. You also approved improper re-
imbursements to the contracts. You were also involved in the Se-
cret Service investigation.

The reason I raise these issues is important because in Novem-
ber in a speech on the floor of the Senate, I called for the IG’s res-
ignation which, of course, eventually happened.

I also mentioned that other changes needed to be made because
Congress had lost confidence in the office there at Treasury, that
absence of Congress applies to you I think as her deputy, as well
as it does to her and your testimony as well.

This committee, I bring this up, is considering whether or not tc¢
give the Inspector General more authority to oversee the IRS. That
might be a good idea in theory. But because of the questions of
credibility surrounding your office, that, of course, might not be an
idea that we would have confidence in.

Your office has simply been too close to the department that you
were charged with overseeing. And that includes, of course, what
this committee is very much interested in and going to take major
Congressional action on within the next few months.

And that is the restructuring of the IRS and obviously the rela-
tionship of the Inspector General to the IRS.

And we are looking at making sure that there is plenty of inde-
pendence for the IRS and independence in the sense of doing their
job, but also to make sure that there is adequate oversight over the
IRS because there has not been some of that. And, of course, relat-
ed to that is the powers and the resources that we would give to
the Inspector General. )

The problems that this committee uncovered were not uncovered
by the Inspector General. In fact, according to information that you
supplied to the Permanent Subcommittee on Investigations, your
office conducted only 5 audits of IRS-related functions under this
Inspector General.

That compares to 122 audits of other bureaus and functions
within Treasury that arguably have far less impact on the lives of
Americans than the Internal Revenue Service has.

So my question is then, what does this comparison of 5 audits
that IRS related by the Inspector General compared to 122 audits
of other bureaus and functions have to say about the priority of the
Inspector General’'s agency in regard to overseeing wrongdoing
within the IRS?

Mr. CALAHAN. Senator, I would like to point out that prior to the
date that I became the Assistant Inspector General for Audit in
March of 1995, there had been no program audits performed by the
IG’s office of the IRS. I initiated this type of auditing of the IRS
by the IG’s office.

Currently, we have several assignments that are underway. We
would be happy to provide you a list of those for the record.
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Senator GRASSLEY. Well, let us look at one of those. I understand
that 1 of the 5 audits that g'ou are referring to, the last one was
the Office of Chief Counsel of the library deposit accounts. Does the
}gst%nnk that the library deposit account is a major problem at the

Mr. CALAHAN. I do not know if I would refer to it as a major
Broblem. I will say that that item was referred to us by the I

eputy Counsel as a potential violation of law. We have sole cog-
nizance over the Chief Counsel’s Office. So we, of course, performed
that assignment becausé we are the only agency that could.

Senator GRASSLEY. Let me ask you to be very candid with me,
whether or not you understand that some of us might have a real
question about the IG’s office when its big contribution to IRS over-
sight is an audit of the library deposit account?

r. CALAHAN. Well, I think that the question should be phrased
probably more broadly in terms of what the IG’s office has done at
the IRS in terms of the resources it has available to it for that and
for other activities.

We are currently involved in the financial statement audit of the
IRS which I think is a very important assignment. We have per-
formed audits of the integrated data retrieval system, which was
the computer snooping work we performed at the request of Sen-
ator Glenn. And we did a follow-up audit to test corrective actions.
I think these were very important jobs.

I think our office has performed some important work at the IRS.
And I think we are performing more work there now probably than
we have at any time in the recent past.

As I noted earlier, the intensity of our scrutiny of the IRS has
increased over the last year or so. And I might say that I think
that the Congress itself has validated the independence of our of-
?ﬁes by increasingly asking us to do more and more work at the

And I think that those requests are not related to the situations
that the Inspector General of this Office might be involved-in.

These requests from the Congress are related to a respect for the
office and the people who work there and work hard and do inde-
pendent work and work that is unbiased. I think that our inde-
pendence and objectivity has served the office well in the past and
will continue to do so in the future.

Senator GRASSLEY. Well, mﬁ" time is up. But just remember that
the Inspector General herself said that low morale was a very
major problem in the Inspector General’s office. And she had a pro-
gram to bring that morale up.

I would also suggest to the chairman that the chairman is abso-
lutely right in loo xg at how we can have better oversight over the
IRS, both from the Congress, as well as other processes within our
government.

But, Mr. Chairman, maybe, we need to take a look at the inspec-
tor General’s office and see if there might not be some major
changes that need to be there if we are going to give them more
responsibility over the IRS. In other words, I think that we also
need to start watching the watchdogs to a greater extent, as well.

I have great confidence in the inspectors general system gen-
erally throughout out the bureaucracy, but I think we have seen
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gome very major problems with the Treasury IG that we need to
consider, as we consider what do we do about their involvement in
g}l;eater oversight over the IRS. I would just ask you to consider
that.

The CHAIRMAN. Well, as the distinguished Senator knows, one of
the major reforms we are going to put about is the question of inde-
pendent oversight. And it has to be effective. We do not have it
now. And the question is, how do we establish it for the future?

Senator GRASSLEY. Thank you.

The CHAIRMAN. Senator Nickles.

Senator NICKLES. Mr. Chairman, thank you. And I would like to
reclaim my time. And I appreciate very much the statement that
you just made. And I kind of want to go back to this Oklahoma city
investigation.

Mr. Calahan, you said that—did you say the IG was not involved
in the Oklahoma city investigation?

Mr. CALAHAN. That is true.

Senator NICKLES. Not presently involved? The investigators in
that situation now, that is all internal?

Mr. CALAHAN. If you will, excuse me, I would like to check with
a member of my staff before clarifying my statement.

[Pause.]

Mr. CALAHAN. I would like to respond to that in two ways. First
of all, IRS is a big place. It has a lot of district offices. And we were
informed by the Chief Inspector’s Office that they were performing
both a nationwide investigation and audit of this whole matter.

The staffing for the performance of this job was significant. I be-
lieve I have pointed out in my written testimony that just the audit
side of the Chief Inspector’s Office alone was assigning 80 people
to this work.

So our involvement was influenced by our available resources.
We have fewer than 300 people in our office, and the Chief Inspec-
tor’s Office has more than four times that many. For us to be in-
volved in any kind of meaningful way with the same kind of re-
source commitment was just not realistic. We had to look at the
more significant facets of the review on a nationwide scale and be
involved in those and not be involved to any large extent at the dis-
trict office level.

Now, in terms of investigative matters, we are involved in some
investigative matters, but I cannot speak to those.

Senator NICKLES. Well, then, let me just ask a question. At the
Oklahoma city hearing, one, we had allegations of abuse. We had
a district director who resigned a week before we had the hearing,
the day after we had notification of the hearing.

I understand that your office has responsibility to investigate
that level and higher. Is that correct?

Mr. CALAHAN. That is true. That is true.

Senator NICKLES. We also had assurances from some top officials
in this committee hearing and in Oklahoma. I think the Chief
Compliance Officer, Del Hart, promised that there would be no re-
taliation taken against the employees who testified. Can you at
least assist me to make sure that that is not the case?
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I am concerned about an independent investigation. One, it does
not sound independent. And this committee has said we are going
to protect people who testify.

And I have now had people who testified say that they have had
retaliation, retaliation in the form of their leave requests not being
approved, travel vouchers not paid, negative evaluations from man-
agers, managers who are under investigation are the ones who are
giving—they are still in their jobs, still giving problems.

And I want to make sure that people are not retaliated against.
And I am not saying that every person that speak before the com-
mittee is a saint either, but I want them to be treated fairly. And
I am not positive that is the case if we do not have an independent
investigation.

And I said that we are going to make sure that people were not
retaliated against for presenting their views to Congress. And I
want to make sure that that happens.

Mr. CALAHAN. I would like to point out two things. One is that
we do have jurisdiction over grade 156s and higher. In this situa-
tion, we did ask the Chief Inspector’s Office if the involved grade
16 employee was being investigated. We were informed that there
was an audit being performed, but that there was not an investiga-
tion. And that is the reason we were not involved in that matter
at that time.

In terms of the retaliation issues that you have raised, we have
not received allegations like that. -

Senator NICKLES. You have now. Can you help me on that or do
I need to go through this IRS maze? I thought there was more of
an independent investigation than evidently there is.

Mr. CALAHAN. We can take your statement as an allegation.

Senator NICKLES. I will give you some information.

Mr. CALAHAN. All right. That is fine.

Senator NICKLES. And again, I am not saying that everything
that is on the allegations is correct.

Mr. CALAHAN. I understand that.

Senator NICKLES. I just want to make sure that pcople are pro-
tected. I am not taking a position, but I want to make sure that
people are not retaliated against for speaking before Congress. And
we have some problems there.

And I do not want them just investigated by the people who may
be responsible for the problems. And that looks a little—I am sorry
to use the word “incestuous”, but a little self-serving.

Mr. CALAHAN. Well, I would like to point out that that is one of
the reasons for establishing independent inspectors general. I think
the Chairman, as one of the fathers of the Inspector General Act,
can share that, historically from department to department in this
government, there was a debate about whether or not there should
be an independent inspector general.

One of the primary issues that came up is, do you want the IG
to serve within the program function. And from one department to
the next, the decision has been consistent and the answer has been
no, we do not want the IG to serve within the program function.

The consensus was we want the IG to serve at least a level
above. In fact, for the IGs, at least all the larger ones, they report

47-361 - 98 - 5
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directly to the head of the agency. So I totally agree with your posi-
tion. A

Senator NICKLES. I apsreciate your comments. And we will get
you some information and maybe to Mr. Rossotti, as well. I am ob-
viously concerned about it. Thank you very much.

The CHAIRMAN. Let me point out on this exact point what con-
cerns me is that basically as the system is now set up, there is no
indlependent oversight of those who are under classification 15, 14s
or less.

Senator NICKLES. Right.

The CHAIRMAN. And that is one of the real problems.

Senator NICKLES. And that is exactly right. And in the Oklahoma
city hearing, we heard names mentioned of people who really abuse
the system who were telling people very directly, you are going to
be evaluated on the cases that you close, you are going to be com-
pensated on them, giving great incentive for seizing assets not in
the most beneficial way for the taxpayer, but basically to close
cases.

If you close the cases and get some money out, we are going to
give you compensation. That was the—it actually came from part
of the IRS review itself. They mentioned it.

Well, some of the people that were doing that, frankly, you are
not looking at them. And they are still serving in those positions,
although 1 or 2 people have been moved. And I do not know exactly
what level GS. GS—156 is only the district manager? There is an-
other person or two that I have heard.

Ms. WILLIS. It is the branch chief level. ’

Senator NICKLES. Well, there is another person or two that evi-
dently or at least some people were alleging had significant push-
ing towards seizing assets in violation of the law, Mr. Chairman.

And I am not sure. Well, evidently, you are not—the IG is not
looking at them. And I do not know what the IRS is doing. In their
internal audit, if you remember, Mr. Chairman, they redacted a lot.

The CHAIRMAN. That is true.

Senator NICKLES. And some should be redacted. I am not trying
to get into personal investigations. We are not the jury here, but
I want to make sure that, one, (reople are not retaliated on. And,
two, we have enough of an independent investigation to stop a
bunch of the nonsense that is not compliant with existing law.

Mr. CALAHAN. I would i’:mt like to point out that, on a nationwide
basis, the number of high-level people that are involved in this at
the IRS and being investigated are so large that it was just not
possible for the Inspector General's office to do all of those.

Senator NICKLES. Thank you very much. Thank you, Mr. Chair-
man.

The CHAIRMAN. Well, we have another panel, but I just want to
make one observation and ask one question perimps of both of you.

It does seem to me important that within the IRS that there be
audit. I think the Commissioner and those responsible for manage-
ment need some auditors within the organization to judge how suc-
cessful their management policies are being implemented.

But having said that, I think it is critically important that there
be an independent oversight outside of the organization.
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Now, as I understand it, and I asked you this, Ms. Willis, we
have something like 1,200 in the IRS inspection group and 300 in
the Treasury’s IG.

Do you have any thoughts? One of the proposals I think you cov-
ered in your testimony is that you could reallocate the employees
8o that the Treasu.tg IG had more personnel available. Is that a le-
gitimate approach here? Can we reallocate and assure that there
willl b;a independent oversight, as well as internal oversight effec-
tively?

Ms. WiLLIS. Mr. Chairman, there is some precedent for doing
that. Inspection resources have been transferred to the IG in the
past I believe in one case in 1990 on a more permanent basis and
for special projects.

Mr. CALAHAN. That is true.

Ms. WILLIS. So Congress could certainly move resources from the
Inspection Service to the IG's office. The amount of resources and
how you would want to do that I think would depend upon how ul-
timately the Congress comes out on the roles and the structure of
the two offices together.

The CHAIRMAN. Well, I would appreciate if the General Account-
ing Office would give some considgration and thought to this mat-
ter because I think how we structure is going to be critically impor-
tant.

And I agree with the Commissioner who I understand has said
that he needs auditors available to him to effectively manage. And
I think that is a reasonable requirement. I do not see it in conflict
with what we are trying to do here.

Ms. WiLLIS. No, Senator, I think both mandates are very impor-
tant, that the Commissioner needs his resources, but you also need
to be comfortable that the oversight capability that you have is
independent.

The CHAIRMAN. Mr. Calahan, I would like to ask you one final
question. You testified that the IG office has experienced certain
problems in accessing information in the hands of the IRS and cer-
tain bureaucratic impediments have been raised.

Now, do I correctly infer that IG oversight is viewed with some
hostility by IRS personnel? I want a frank answer.

Mr. CALAHAN. I do not know if I would use the word “hostility.”
I would say that in spite of the difficulties that we face in law and
in other ways, a cooperative spirit would probably get us past all
of those.

The CHAIRMAN. To me, you are failing to answer the question.
Are they cooperating or are they not cooperating? Are they creating
problems for you to effectively do the job or are they not?

Mr. CALAHAN. Well, that is how I was going to end my answer.
An uncooperative spirit can in effect make these legal impediments
and other difficulties a road block or a brick wall, or they can verge -
on harassment in terms of how we go about trying to get our work
done. And that is the kind of difficulty that we have.

If I could provide an example it may help. There was one situa-
tion where we Ferforming an oversight review of one of the regional
offices. We pulled the sample of cases to look at. But when we pro-
vided management with tge list of cases that were drawn in that
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sample, they then told us that we had to obtain a waiver. That is,
we had to provide an intent to access the data under section 6103.

And then, we provided over a period of several days this waiver,
I mean, this intent to access. r that went through, we had a
problem with the credibility of the sample that we had selected be-
cause prior notice of our test had been given.

Accordingly, we had to draw another sample. And, of course, that
entailed a lengthening of the assignment, which was an ineffective
or rather ineflicient and time consuming ap({xroach to doing the job.

The CHAIRMAN. Well, just let me conclude that I am convinced
we do not have independent oversight. And we are never going to
have (ilndependent oversight until people are willing to call a spade
a spade. )

If dyou are in oversiﬁht, if you are an IG, you are not going to be
liked by a lot of people because you have to call the shots as they
are. And frankly, I do not see that situation existing in this organi-
zation.

Well, thank you very much. I appreciate you being here. We
wanted to discuss this matters further with you, particularly you,
Ms. Willis.

I would ap(freciate very much any s\:)gﬁgstions or recommenda-
tions you and the General Accounting Office would care to make
as to how we can effectively develop independent oversight. And we
cannot wait 10 years for that. We have to have that now. Thank
you very much.

Now, it is my pleasure to call our second panel which consists
of tax practitioners from around the Nation who will discuss their
experience with the IRS collection function.

ur panelists include Ms. Nina E. Olson who is the Executive
Director of the Community Tax Law Project in Richmond, Virginia;
Mr. Michael Saltzman of White and Case in New York; and Mr.
Robert Schriebman who is a sole-practitioner from Rolling Hills Es-
tates, California. Mr. Schriebman testified at our September hear-
ings. And Mr. Bruce Strauss who is an enrolled agent from Jack-
gonville. Mr. Strauss also testificd before the committee in Septem-

er.

Gentleman, thank you, and ladies, thank you for being here

today. And I Jook forward to your testimony. '
y do we not start with you, Ms. Olson, if we may?

STATEMENT OF NINA E. OLSON, EXECUTIVE DIRECTOR,
COMMUNITY TAX LAW PROJECT, RICHMOND, VA

Ms. OLSON. Mr. Chairman and members of the committee, thank
Eou for inviting me to testify today about taxpayer rights. I am the

xecutive Director and staff attorney of the Community Tax Law
Project, a nonprofit, providing low-income Virginians with pro bono
professional representation in tax disputes. .

Because I screen cases for referral to volunteer attorneys and ac-
countants, as well as handle the more complex or emergency cases,
I hear directly from low-income taxpayers about their attempts to
resolve their tax problems.

Low-income taxpayers are vulnerable because, first, like so many
taxpayers, they do not understand the tax laws or their rights and
responsibilities within the system.
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Second, unlike more affluent persons, low-income ayers do
not have representatives who can advocate on their behalf. This
vulnerability is most evident in the collections arena.

For whatever reasons, collection employees do not view taxpz‘?'ers
as individuals who are asking their help in working out a tax debt.
Instead, from managers on down to ACS phone technicians, they
adopt an adversarial attitude toward the taxpayer.

It is not enough to provide taxpayers with a written explanation
of the collections process. Revenue officers must orally describe the
process and tell taxpayers about the full scog\e of payment sched-
ules available to them, including describing offers and compromise,
problem resolution offices, and the running of penalties and inter-
est.

Before assessing the trust fund recovery penalty, revenue officers
must explain the penalties elements and the taxpayer’s right to
protest the penalty both before and after assessment.

IRS collection cases are never just about collections. They are
also opportunities to ensure that taxpayers remain within the tax
system and feel justly treated by their government.

Thus, failure to advise a taxpayer of his rights within the system
should lead to a negative employee performance review, as well as
constitute grounds for awarding a taxpayer assistance order.

In the offer and compromise program and installment plans, the
service must develop more realistic living expense standards and
be willing to deviate from these standards where the circumstances
warrant.

That the taxpayer has already paid the underlying tax and is
seeking to compromise penalties and interest should be a signifi-
cant factor in granting an offer.

There should be no minimum amount for an offer and com-
promise based as to doubt as to collectability. If one of my clients
offers $500 and under the formulas that is the proper amount, then
the service should process that offer regardless of the cost to the
government. Any other policy allows certain taxpayers to buy piece
of mind while others cannot.

The service should process offers based on doubt as to liability
first before processing the collectability component. The taxpayer
may actually be able to pay the correct tax due or already has paid
it ‘
Pure liability offers should not require a payment or a financial
statement, since the taxpayer is saying she does not owe the tax.
Here, as in so many cases, no new rules or statutes are required.
’I‘lhe service needs just to follow the IRM provisions already in
place.

Earned income credit exams are a major growth area in our case
load. We find that taxpayers often supply revenue agents with com-
pletely adequate information only to be denied the credit. Invari-
ably, when we take these cases to tax court, we win.

With welfare reform creating thousands of new taxpayers, the
service must develop an examination process designed to assist
these taxpayers, keep them in the system, avoid errors in the fu-
ture, and enable them to keep working.

Shifting the burden of proof in tax court proceedings will unfairly
hurt low-income taxpayers. The unrepresented low-income tax-
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payer will be a vulnerable target for aggressive examination proce-
dures. He will not understand the legal nicety that the burden shift
only applies to issues of fact and not to substantiation require-
ments. -

With all the publicity about the burden shift last fall, the project
was inundated with phone calls from taxpayers asking if they could
throw their records away. This confusion is sure to cause future
problems.

The new innocent spouse provision should explicitly state that
relief under this section is available at all levels of tax administra-
tion and that this new tax court procedure is just an additional av-
enue of relief.

er, the deadline for filing a post-assessment petition in tax
court under this new provision should track section 6532 time lim-
its, that is a permissive ﬁlinf within 90 days of the 6-month anni-
versary for making an IRS claim and a mandatory filing within 90
days of the IRS notice of disallowance. The section’s current time
limits constitute a trap for the unwary.

Finally, the punitive innocent spouse should not be required to
remove her case from the tax court where the non-innocent spouse
files a refund suit.

The tax court form is specifically designed to be user friendly.
And its judges are tax experts. To remove the innocent spouse from
that form simply by the act of the other spouse is to perpetuate the
situation that brought her to the tax court in the first place.

All the problems I have discussed today would be less frequent
for low-income taxpayers if they had access to representation.
There should be at least one clinic in every state and in some
states two or more, given their diverse populations and size.

In light of this, I ask that you increase the funding for these pro-
grams to $5 million—no, $10 million. Let us make a real commit-
ment to this population. No matter how warm and fuzzy we make
the IRS, there will always be a need for representation.

I thank you for inviting me here today. I am grateful for your
committee’s concern and leadership in the area of taxpayer rights.
And I hope my comments have been helpful.

The CHAIRMAN. Thank you very much, Ms. Olson.

[The prepared statement of Ms. Olson appears in the appendix.]

The CHAIRMAN. Mr. Saltzman.

STATEMENT OF MICHAEL SALTZMAN, WHITE & CASE, NEW
YORK, NY

Mr. SALTZMAN. Thank you, Mr. Chairman and members of the -

committee. I am a practicing tax lawyer. And I have been practic-
ing for 33 years part of the time in the Department of Justice in
the U.S. attorney’s office and in private practice as a sole-practi-
tioner and with a large law firm. ’

I am an author of a treatise on IRS practice and procedure and
a professor teaching procedure courses. I speak here today on be-
half of myself and not on behalf of my firm or on behalf of a client.

I would like to address first an area of concern to the committee,
And that is offers and compromise. One way to look at an offer and
compromise is that it is quite similar to a bankruptcy proceeding.
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One of the hallmarks of bankruptcy proceedings is that the debt-
or gets a fresh start. I believe that the tax system will gain more
if taxpayers get a fresh start rather than the IRS spending re-
sources on getting the last dollar from a taxpayer already in dif-
ficulties financially.

The problem that the delinquent taxpayer faces is enormous.
Consider the fact that there is not only the unpaid tax, but interest
on that tax. That interest runs, is daily compounded. It is quarterly
adjusted. And it is usually accompanied by a penalty, the failure
to pay penalty which also draws interest that is compounded daily
and is adjusted quarterly and therefore is market sensitive.

In addition to those, that debt, the taxpayer must remain current
on his taxes. So that is a task that would require a major feat of
financial planning.

On the other side of the table, you have revenue officers who I
may say have suffered most from changes in the service’s manage-
ment philosophy. And I think that to some extent, they get a bad
rap with criticism.

However, their job is at the core, the collection of taxes, the col-
lection of the maximum amount due. And therefore, their job is not
one that is likely to be endearing.

It is unreasonable to expect, I think, that the two sides, the tax-
payer in financial difficulty and the revenue officers are going to
easily work out an agreement. And I do not think that the inter-
change between them will be particularly helped by national and
local standards of expenses. .

What I suggest be done is that there be a third party introduced
into the proceedings between the revenue officer and the taxpayer.
Perhaps, that party can come from the appeals office of the service.
Perhaps, if the taxpayer’s advocate’s office, the problem resolution
staff is increased to the point where there is additional staffing foR
that. The third party can come from that source.

And finally, the possibility that someone outside the service, a
volunteer with a financial planning background or business back-
ground can be of assistance to break the——

The CHAIRMAN. How many people would that require if we fol-
lowed your recommendation, how many additional people?

Mr. SALTZMAN. I cannot give you that number. I think in terms
of the first recommendation, in terms of having appeals officers,
many offers and comﬂromise are actually worked out in appeals.

So 1 do not think that that would require any appreciable dedica-
tion of staff. There already are appeals officers who deal with offers
and compromise. But I have no doubt that this may require addi-
tional staffing. :

Secondly, and this is related, is the failure to pay penalty. The
failure to pay penalty was a penalty that was introduced at a time
when the interest rates were 6 percent simple interest and deduct-
ible by individual taxpayers.

And now, of course, as I said, that the interest rate is market
sensitive and is adjusted quarterly and is compounded daily. Those
are two different situations.

What has happened today is that the failure to pay penalty caps
out at 25 percent. The penalty for misconduct under the accuracy
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related penalty, such as negligence and intentional disregards is
onlsy 20 percent.

o a taxpayer who is unable to pay a tax bill is punished more
heavily than a taxpayer who has actually been negligent in under-
stating his or her tax. And that does not seem to be fair.

And therefore, I would take a look at the failure to pay penalty
to see whether it still is serving a purpose rather than having in-
t,erea{,l serve the purpose of the payment of additional taxes delin-
quently.

Seizures of property, I know that this is an area of particular in-
terest. I agree that high-level review of seizures will prevent abuse.
I think any time you move up in the collection division, for exam-
ple, that the level of abuse will decrease.

But I also recommend another procedure for review of seizures.
The Supreme Court has ruled that taxpayers are entitled to a pre-
deprivation hearing or 2 prompt post-deprivation hearing as a mat-
ter of due process.

This led in 1976 to the enactment of section 7429 of the code
where jeopardy assessments are in fact reviewed in a probable
cause type hearing. I recommend that that be done also for sei-
zures.

There are other matters, Mr. Chairman, but I hope that we will
have an opportunity to explore them fully later.

The CHAIRMAN. Thank you, Mr. Saltzman.

di ['lihe nrepared statement of Mr. Saltzman appears in the appen-
ix.
The CHAIRMAN, Mr. Schriebman.

STATEMENT OF ROBERT SCHRIEBMAN, TAX ATTORNEY,
ROLLING HILLS ESTATES, CA

Mr. SCHRIEBMAN. Mr. Chairman and Senator Graham, thank you
for the opportunity to appear before you today and to offer my
views on restructuring the Internal Revenue Service. I am a prac-
ticing tax attorney in the city of Rolling Hills Estates which is a
suburb of Los Angeles. I am a full-time practicing tax attorney. I
specialize in representing taxpayers before the IRS Collection Divi-
sion and the Examination Division.

I am the author of several books on IRS practice and procedure.
I have taught IRS practice and procedure as_an adjunct professor
at USC’s Graduate School of Accounting, but I am by no means an
academic. I am a full-time practicing tax lawyer, dealing daily with
both the IRS audit and collection divisions.

Mr. Chairman, I come to you today with four proposals. My first
proposal is the recommendation of an outside, independent forum
to hear taxpayer complaints of IRS field level audit and collection
abuses before the taxpayer is required to first pay what the IRS
alleges is owed.

It is my recommendation that a system of administrative law
judges be created with the chief administrative law judge located

ere in Washington, DC.

I believe that this will provide a low cost, fast, and informal
forum where lawyers and highly paid professionals are not re-
quired as they would be required in the Tax Court or other Federal
courts.
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My second proposal is the guarantee of due process when it
comes to matters of IRS seizures, levy, liens, and wage garnish-
ment and also due process in something called the trust fund recov-
ery penalty which used to be known as the 100 percent penalty.
This is actually an assessment of a tax, no’ really a penalty against
an individual when a corporation fails to pay over corporate level
employment and withholding taxes.

The IRS currently uses a shotgun approach in assessing this type
of a tax. It kind of reminds me of the old Army joke where the drill
sergeant says I need volunteers, you and you.

e cases are not properly or thoroughly developed. The targeted
taxpayer many times is innocent. But the taxpayer really has no
place to plead his or her case initially instead of the IRS. They usu-
ally go there first.

And the IRS knows that most of these people cannot afford an
attorney and cannot afford to go to court. So the IRS sticks them
with this penalty, guilty or not. The bottom line is in effect an eco-
nomic life sentence.

My third proposal is to adopt realistic acceptance procedures for
the offer in compromise process. I believe, as Mr. Saltzman said,
that it is a very workable process to give taxpayers a head start
to get them back in the system.

However, the IRS changes the rules every few months, effectively
making it much more difficult to obtain these offers in com-
promises. This is a very old part of American taxation. I believe
that there should be adopted liberal acceptance procedures.

In 1996, Mr. Chairman, the GAO estimated that approximately
$200 billion was owed by taxpayers having delinquent accounts. It
is called the “tax %af).” If the truth were known, it would probably
be more like $400 billion.

Mr. Chairman, I believe that the Treasury is losing thousands of
dollars per second in uncollectible accounts due to the expiration of
the statute of limitations for collection.

The IRS is willing to force an otherwise productive taxpayer into
bankruptcy rather than to accept a fair offer in compromise. I be-
lieve, Mr. Chairman, that this is the biggest scandal in American
taxation today.

My final proposal is the award of civil damages for unauthorized
collection activities. Historically, taxpayers have been allowed to go
to court to recover attorney’s fees and costs for violations of the In-
ternal Revenue Code and the regulations, but this is quite limited.

My proposal would expand the award for not only intentional ac-
tion, but negligent action for violations of the code and the Internal
Revenue Manual which is the internal bible of the IRS and also
violations of IRS national policies which are also set forth in the
Manual.

The IRS has I believe an unofficial no-pay policy where the IRS
attempts to wear down a taxpayer who has received an award. The
.IIRS keeps appealing because it has free use of the Department of

ustice.

I believe, Mr. Chairman, that once a judge awards these dam-
ages, the IRS should not be allowed to appeal and the Treasury
must pay in full within 90 days after a judgment.

s s g
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In summary, Mr. Chairman, what I am proposing is the legisla-
tion of basic fairness and respect into a system where it does not
exist today and into a code where it does not exist today.

You are not going to get this by just trusting naively promises
made by high-level Internal Revenue officials, no matter how sin-
cere those promises might be.

Mr. Chairman, there are those in the IRS who right now are
laughing at what this Committee stands for and its lofty aims.
They are not taking you seriously. Strong legislation is absolutely
necessary. Thank %\1 for this opportunity to be of service.

The CHAIRMAN, Thank you.

['I;l;:: ]prepared statement of Mr. Schriebman appears in the ap-
pendix.

The CHAIRMAN, Mr. Strauss.

STATEMENT OF BRUCE A. STRAUSS, ENROLLED AGENT,
JACKSONVILLE, FL

Mr. STRAUSS. Thank you, Senator Roth and Senator Graham. My
name is Bruce A. Strauss. And I am currently an enrolled agent
in Jacksonville, Florida. I have been practicing for the last 4 years.
Prior to that, I spent 31 years in the IRS, the last 18 years as a
division chief for the collection function. I was well recognized, per-
formance awards, etcetera.

I sincerely appreciate the ogportunity to reappear before this es-
teemed committee and talk about ways that we can deal with the
issues of restructuring the IRS to remove the fear of the public
from the IRS and to stop the abuses. !

I would urge the members of this committee to conduct a com-
prehensive and in-depth analysis of the issues which need to be ad-
dressed before writing proposed corrective legislation.

It was less than 2 years ago when the Taxpayer Bill of Rights
2 was passed. Obviously, it did not address the core problem. The
core problem as I see it is that the IRS writes the regulations
which in effect is the law, determines the rules which in effect is
the Internal Revenue Manual, and makes all the decisions.

Clearly, a problem or dispute system must be established inde-
pendent of the IRS which has the authority to decide the appro-
priate resolution for taxpayers. This system must also be provided
at a very minimal or no cost situation.

The purpose of my testimony today is to recommend legislative
and IRS organizational changes which should provide the citizens
of this great Nation: One, a system which taxpayers can be readily
compensated for economic damages and reimbursed for expenses
when the IRS exceeds its authority; two, a aystem which guaran-
tees an independent, timely, low cost, and highly skilled binding
decisions when problems or disputes with the IRS require resolu-
tion; three, a system which will provide continuous oversight of the
Internal Revenue Service; and four, a system which encourages
taxpayers to voluntarily comply with the Federal tax laws.

ese systems should restore the IRS to a user-friendl{', cus-
tomer service drive which seeks only the tax which is legally due.
Major changes need to be accomplished in our current Federal tax
system in order to achieve these objectives. ’
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Now, Senator, I list out 15 different recommendations. Let me
just address a few of them. Number one, I do believe we need to
establish an entirely new system outside of the IRS organizational
structure that any taxpayer with a dispute or a problem with the
IRS would utilize. . ‘

This system will replace. the current Taxpayer Advocate Pro-
gram. This system would have the authority to resolve all IRS
iesues and should be provided at a minimal cost to the taxpayer.

This system should also have the ability and authority to eco-
nomically compensate the taxpayers when the IRS exceeds their
authority. And in addition, it will make these awards to the tax-
plzlayer from the IRS district budget. And there is a rationale for
that.

The staffing and administration cost of the system will be offset
by the reduction of the IRS budget currently used to fund the Tax-
payer Advocate Program. The system’s management must be out-
side the IRS, clearly must be outside the IRS.

The second recommendation, Congress must create a central
clearinghouse staff where all taxpayer complaints regarding the
IRS are received and worked. This staff must be highly competent,
having the ability to analyze the issues involved in any taxpayer
complaint and to hold the IRS responsible to resolve these com-
plaints fairly and objectively.

This clearinghouse staff would also advise Congress of potential
legislative changes based on their analysis of the complaints and
of the IRS ability to appropriately resolve these complaints. In es-
sence, it would provide in part continuous oversight of the IRS.

Third, Congress must restrict the authority of the IRS to write
tax regulations. It must also insist on Congressional approval prior
to the implementation of any tax-related regulations.

The current ability of the IRS to write and implement regula-
tions is one of the reasons why the complexity of the tax law exists.
The more immediate concern is that Federal law is being created
by non-elected Federal employees.

Four, Congress should conduct a review of existing tax regula-
tions and the Internal Revenue Code and eliminate all current reg-
ulations and sections of the IRC which have little or no impact on
tax revenue production or citizen’s rights.

Just let me continue. I think we ought to conduct an amnesty
program on compliance issues. Many folks are out there willing to
file and pay. They just do not want to pay their dues, tremendous
dues to come into the system now.

The issue of income, Senator Roth, I see where the House prc-
poses a slight issue of income. If in fact it gets it, the tax burden
of proof may shift to the IRS. I believe that burden of proof needs
to shift right now in all cases. That is a major abuse. I think obvi-
ously, some abuses are occurring from a collection function. Just as

many abuses are occurring from the examination function.
~ The Internal Revenue Code 7430-33 as far as rights of taxpayers
to be reimbursed for damages, again, it has been addressed before
today. It needs to get a heavy look at. Not only is it difficult, but
it also is difficult to get into the process.

Thank you, Senator Roth.
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ib["lihe prepared statement of Mr. Strauss appears in the appen-

The CHAIRMAN. Thank you, Mr. Strauss.

I have several questions I would like to ask the panel. I would
ask those of you who want to make a comment, try to be brief.

Mr. Strauss raised the question of burden of proof. As you know,
taxpayers are pretty unhappy that the Internal Revenue Service
can determine almost unilaterally that you have income. But there
has been a lot of objection to changing the burden of proof on
grounds that it will make the IRS even more intrusive.

I would like to ask each of {ou what your opinion on this is. If
‘\;ou do not think the burden o Pmof should be modified, what can

e done to protect the taxpayers’ legitimate interest?

Ms. Olson.

Ms. OLSON. Sir, I think that when most taxg?yers get upset
about the burden of proof what they are really thinking is that I
have not kept my records and if I am called to the carpet, I will
not be able to produce what I have written on the tax return. They
do not make the distinction between the factual issues and the sub-
stantiation issues. -

I think that what could help that is very clear rules and descrip-
tions about what kind of documentation is required, a clear state-
ment of when people are able to throw out records in the normal
cases and a clear statement of what would be trouble areas and
what kind of records to keep. And it cannot be buried in IRS publi-
cations that most people do not read. I think that is the real issue
that people are very much u];;‘set about.

If I may say one more thing about the intrusive procedures, I
spend a lot of time dealing with innocent spouse issues. So I try
to think that there is this factual issue where it would affect the
low-income taxpayer.

And I have tried to think if a taxpayer raises the innocent spouse
issue, what kind of an investigation would the IRS have to do to
make a case, you know, bearing the burden of proof to overcome
the innocent spouse claim and the kind of questions that they
would have to ask and who they would have to inquire into, per-
haps the children of the couple, next door neighbors. It just sends
shutters down my spine about what kind of investigation would go
on.

The CHAIRMAN. Thank you.

Mr. Saltzman.

Mr. SALTZMAN. Senator, I find myself in opposition to this shift-
ing of the burden of proof from taxpayers to the IRS. And 1 think
what it does, especially if I take a look at the House bill, is that
it will create side issues in the tax court or the small claims divi-
sion of the tax court. )

It will create issues about whether the IRS reasonably asked for
information and whether the taxpayer reasonably refused to pro-
vide the information.

And so these side issues will create basically a two-stage proce-
dure. First, you will have a groceeding about who has done¢ what
durilng the examination. And the second one will be the actual
trial.
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And I think these issues will impose a burden on the tax court
that is really somewhat of an issue that should not be in the tax
court because it has ruled and has for years stated that what hap-
pens in the tax court is a de novo proceeding and things start from
scr?ibch and what happened during the examination is not consid-
ered.

On the other hand, I recognize and the law is that service may
not simply assert a naked assessment. It cannot just send some-
body a notice of tax deficiency without any basis in fact. And in
that situation, it seems to me that the taxpayers are already pro-
tected by the law.

I agree, however, with Ms. Olson that the service could do a bet-
ter job in terms of elaborating the types of records that should be
kept, the length of time that records should be kept, and assist tax-
payers in doing so.

So in that sense, I both disagree that the burden should be shift-
ed, but agree that the service can do more to help taxpayers in this
area.

The CHAIRMAN. Mr. Schriebman.

Mr. SCHRIEBMAN. I-find myself on Mr. Saltzman’s side, Mr.
Chairman. I think that if you shift the burden of proof, you are
going to have a much more aggressive IRS as far as the issuance
of summons. In my opinion, the summons process of the Examina-
tion Division is already grossly abused. )

There is a provision in the Bill, section 301 of the Bill the way
it currently stands is that the only way you are going to get a shift-
ing of the burden of proof is if you have been fully cooperative with
the IRS. Frankly, I see poor tax court judges—— ,

The CHAIRMAN. Let us forget the question about fully cooperating
because I think that muddies the water.

Mr. SCHRIEBMAN. Yes. Well, it is in the House bill.

The CHAIRMAN. Yes, I know it is, but that is not my question.

Mr. SCHRIEBMAN. I feel the burden of proof should stay where it
is. After all, there is an argument for the fact that the taxpayer is
the one who has the possession of the information, the documenta-
tion, the points of view, the motivation.

I agree with the point that Mr. Saltzman made about the IRS

—_ not being able to just issue a naked assessment. Apparently, now,
they can do that. And you cannot look behind the deficiency notice
because a Tax Court case called Greenberg’s Express.

So I am for leaving the issue where it is.

The CHAIRMAN. Do you anything further, Mr. Strauss?

Mr. STRAUSS. I do, Senator. In the last hearing, we heard quite
a few examples of the IRS box car, blue sky assessments. I have
absolutely no problem if the IRS has some basis to assess tax, legal
basis that they ought to have that authority. '

I have a great problem, and I see this many times, where they
simply pull a figure out of the air and say this is the income you
have and dare the taxpayer to disprove it. Now, how is the tax-
payer going to disprove it?

That is my point on that issue. That practice in my mind has to
be stopped. And it would appear to be wholly illegal.
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The CHAIRMAN. Let me turn to interest and penalty because to
many people, they appear to be out of control and a source of a
great deal of unhappiness.

It takes too long for the IRS to notify taxpayers of mistakes and
resolve issues. This is not fair to taxYayers who are making a good
faith attempt to comply with the tax laws.

For example, as I previously stated, we had an instance before
the committee where a 10-cent error ballooned into a $500 cascad-
ing penalty. So on the face of it is absurd.

Do you agree that there is a problem? What are your thoughts
on how the committee ought to deal with it?

Ms. Olson.
~ Ms. OLsoN. I do think there is a problem. I get many phone calls

from people who say this bill has become 2 times, 3 times, 10 times
what it was. And I have already paid the underlying tax through
credit offsets, etcetera.

I do not think, however, that people should be let off the hook
because they are late in paying their tax. After all, those of us who
are complying are footing the bill on that one. And I do not think
there should be an amnesty.

I do think that the existing offer and compromise program could
add a separate category besides collectability and liability and look
at whether in certain instances the underlying tax has been paid
or the amount of the offer being made is to ?ay the underlying tax
in full and maybe look at it also in light of collectability, as well
and come up with some kind of amount that would both satisfy the
need to make the compliant taxpayers feel that they are not getting
a raw deal, but also putting some closure on these cases.

The CHAIRMAN. Thank you.

Mr. Saltzman.

Mr. SALTZMAN. This penalty issue I think frequently revolves
around the failure to pay penalty which is the reason why I sug-
gested it before.

It also involves the running of interest on penalties. The general
rule used to be that interest did not run on a penalty until you got
a notice and demand, but now, most penalties bear interest from
the due date of the tax return. :

So the imposition of penalties, especially the failure to pay pen-
alty, which as I say I think is outdated, increases geometrically the
cost of a tax bill with the running of interest on the penalty from
the due date of the return.

One area that I think can be looked at is having interest run
from the determination that the taxpayer is actually liable for the
penalty before interest begins to run. And that was the general
rule and now is more the exception than the rule.

I think that as far as the penalty procedures are concerned, the
gervice routinely and automatically imposes penalties, for example,
for failure to pay at the service center. It is if payment does not
accompany a return, the f)enalty is automatically assessed.

So then, the burden falls on the taxpayer. And that is where you
get these failures in communication, inability to communicate.

How is that avoided? That has to be avoided by the expansion
and use of either penalty appeals officers in the regions or the use
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of the taxpayer advocate system to deal with penalties and that
kind of issue.

The CHAIRMAN. Mr. Schriebman.

Mr. SCHRIEBMAN. Mr. Chairman, I have a philosophy. I practice
it and I teach it, never take a penalty lying down. And I find espe-
ciall{ I have had a lot of penalty practice back in the last 12
months.

I have found one thing to be true. It has worked actually 100
ercent of the time for me. These are service center level penalties,
elinquency penalties.

If you ask the service center to abate the penalty, you are going
to be turned down automatically it seems. But as soon as you go
above that and you start appealing the Penalty rejection and you
get higher up into the IRS into the apf)e late people, the appellate
sphere, my experience has been that I have had 100 percent suc-
cess in getting these penalties abated.

I think what the IRS should do that they are not doing is letting
taxpayers know the steps to take to abate penalties once they are
initially turned down.

It is a labyrinth, but it is explainable. I have developed a mul-
tiple step procedure that I teach for abating penalties.

But my original point that I have made here today is if we insti-
tute a system of administrative law judges, for example, they will
be able to quickly hear issues of penalties and be able to resolve
them without going through the IRS. Have it heard by an inde-
pendent, outside source.

In order to fight penalties in today’s climate, Mr. Chairman, you
have got to know where to go, what buttons to push. And if you
are going to have a representative to do it for you, you have got
to halvle the money in back of you to pay for it. I do not think that
is right. A

The CHAIRMAN. Well, the administrative judge proposal seems to
me something worth investigating, something I have been inter-
ested in. I would appreciate any further thoughts you have on how
that might be.

Mr. SCHRIEBMAN, I believe, Mr. Chairman, that the institution of
administrative law judges, and this would be a casual forum, no
black robed person. You go in a room. The judge sits at one end
of the table with a tape recorder. You sit on one side. The govern-
ment sits on the other side. It is very informal.

I believe that it will get rid of 95 percent of taxpayer abuses if
you provide a broad jurisdiction for the administrative law judge.

The CHAIRMAN. Any further thoughts you have on that, I would
appreciate.

r. SCHRIEBMAN. Oh, yes, I have plenty, Mr. Chairman. Thank
you.

The CHAIRMAN. Mr. Strauss.

Mr. STRAUSS. Well, the cause of the increased cost comes from
two primary issues. One is section 6622 which is the compounding
interest on interest. The second is moving the collection statute
from 6 years to 10 years. o

Now, if we make the interest factor a realistic factor which it
needs to be done, if we look at all of the penalties which have just
grown totally out of proportion to what they were initially intended
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to do and we move the collection statute back to 6 years, this issue
of the cost of exceeding the actual tax will be greatly reduced and
brought back into the appropriate posture.

ain, on the issue of the administrative judges, certainly I
would support that process, Senator.

The CHAIRMAN. All right. Thank you, Mr. Strauss.

I would now like to turn to the question of liens, levies, and sei-
zures. You know there has been a lot of concern expressed about
their application.

I am concerned that taxpayers who did not receive real notice
wake up in the morning only to find that IRS has taken their bank
account, business, other assets.

Now, I think it was in our September hearing, Mr. Schriebman,
you recommended that the taxpayer should have a right to have a
judicial hearing before seizure. Do others of you agree? And what
are your suggestions in this area?

8. Olson.

Ms. OLsSON. I think in general for large seizures for large sei-
zures, yes, I do agree with that. As far as wage levies, one proce-
dure I have never understood is we have been told that even if we
can show the revenue agent or the revenue officer rather that ei-
ther the tax is not owed or the person is currently not collectible
the first wage levy will go into effect. They will not reverse it. And
I have never understood why that has happened.

We have had no success in overriding that. By the time we get
a TAO, the wage levy, because they happen so quickly, has already
gone into place.

I think that is my thoughts on the subject at that point. The lev-
ies affect my people the most.

The CHAIRMAN. Thank you.

Mr. Saltzman. '

Mr. SALTZMAN. Yes. I mentioned in my opening remarks that I
thought that there should be, as apparently Mr. Schriebman does,
a prompt post-deprivation hearing or a pre-deprivation hearing.
Afpd I ? so suggest that this hearing can be held by various types
of people.

t could be special trial judges of the tax court. The tax court if
properly funded could have available special trial judges to hear
cases.

Secondly, I agree that the use of an administrative law judge or
a commissioner could be used to hear these types of cases and that
in large urban areas especially. This committee cannot expect that
Federal district courts will be available to hear tax disputes.

Federal district courts are overwhelmed with criminal cases and
other judicial business. They cannot hear these cases. So the an-
swer has to be outside the district court. The answer has to lie in
the local community or as close to the local community as possible.

And I believe that we should look to either expanding the tax
court’s jurisdiction or to administrative law judges or other subordi-
nt;lte or quasi-judicial officers to handle these types of cases and
others.

The CHAIRMAN. Do you have anything to add, Mr. Schriebman?

Mr. SCHRIEBMAN. I agree with myself completely, Mr. Chairman.
{Laughter.]
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The CHAIRMAN. That is a surprise, Mr. Schriebman.

Mr. SCHRIEBMAN. Again, I think the answer is having a separate
organization, a separate function. You want to have these disputes
resolved before they take place.

The CHAIRMAN. IRS revenue officers have a great deal of discre-
tion when they seize and sell a taxpayer’s property. Some would
argue that revenue officers have too much discretion. Prcg:ert
sales are not uniform. Should revenue officers maintain an sefl'
taxpayer’s property? If not, who should?

Ms. Olson.

Ms. OLSON. I think there needs to be better oversight of revenue
officers’ discretion. Our experience has been that when we have a
conversation with their managers and their supervisors that the
revenue officer is always the person calling us back. It seems that
the oversight is peremptory at best. It is just not effective.

I do—I am sympathetic to the fact that revenue officers deal with
peoFle who are actively trying not to pay tax. And I think that the
real problem is that that mindset carries over to dealing with a
taxpayer who is just having a hard time paying the tax.

I am not sure that creating a separate bureaucracy is going to
be the solution, as doing—continuing along the line of reegucation
and this committee’s continuing oversight. I see since the Septem-
ber hearings major changes in my dealings with revenue officers.

The CHAIRMAN. Thank you, Ms. Olson.

Mr. Saltzman. ‘

Mr. SALTZMAN. Well, I would think that the revenue officers have
epornllous discretion in the sale of property. They are not profes-
sionals.

But in my experience when they have sought out professionals,
they simply have not gotten good representation. They have been
charged more. And they could care less what the property is sold
for or what condition it is maintained in before the sale which af-
fects, of course, the sales price.

I think that when, for example, in Manhattan, there used to be
seizures of stock or securities, there was a brokerage account where
the stock and securities could be sold on a public exchange. Well,
that is a good idea. At least, you know you are getting the highest
price for the stock and securities.

It is a difficult problem. Professional assistance for revenue offi-
cers is not going to be the complete answer unless there is a meth-
od of ensuring that the person assisting the auctioneer assisting in
the sale of property is taken perhaps from a list of authorized indi-
viduals to assist.

The CHAIRMAN. Mr. Schriebman.

Mr. SCHRIEBMAN. My experience has been—actually my observa-
tion, Mr. Chairman, is that revenue officers have absolute discre-
tion. If they are doing their job per the provisions of the Internal
Revenue Code, nobody can stop them, not even the Chief Justice
of the Supreme Court. That is a lot of power. And in some respects,
it is more power than anyone in this room has.

I have heard and you probably have, too, the horror stories about
seizing property, letting it sit there until it deteriorates, until the
market 18 gone. There is no redress. :
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I think that if we install an administrative law judge system
~ there would be some control there over the sales process, over the
fact that it has to be sold quickly, the right to redeem it.

It is a problem that I do not really feel I would be doing you jus-
tice in giving you a fast answer. It is a tough problem. I believe
it is solvable, but I think it needs some checks and balances.

And that is the whole thing that we are about here today, Mr.
Chairman, is we have got to put some checks and balances in the
system. I think the way we are going to have to do that is look at
evelg activity and see where checks and balances are needed. I do
not have a fast answer for you today. I am sorry.

The CHAIRMAN. Thank you.

Mr. Strauss.

Mr. STRAUSS. I think the primary issue is twofold. One, of course,
is again this issue of bringing in an independent source, an inde-
pendent authority from outside to make a decision on any given
case.

Just as important is the environment within the organization,
within the IRS. What is important? What drives? Is customer serv-
ice important? Is getting down to the nitty gritty of a case and get-
ting the facts and making an appropriate decision important? Or
are gou trying to do something which is not appropriate on the
case?

And I believe that the significant issue is getting the appropriate
environment within the organization.

The CHAIRMAN. We will submit questions in writing, but this will
be my last question. And this is to Mr. Saltzman and Mr.
Schriebman. In response to your answer opposing shifting the bur-
den of proof, Mr, Strauss recalled testimony in our September
hearings about blue sky assessments. How do we address that
issue without shifting the burden of proof? .

Mr. SALTZMAN. Well, first of all, I think perhaps sometimes when
we talk about burden of proof, we confuse the burden of coming for-
ward with evidence with the burden of proof.

I believe tax&ayers should have the burden of proof in cases, but
I also believe that when a service makes a determination of a defi-
ciency or makes an assessment that absent some evidence that the
assessment or the deficiency is suspect.

So I would say that rather than shifting the burden of proof, it
would be appropriate to have the service come forward with evi-
dence, some evidence to establish that its determination was prob-
alll)ly correct. And then, the taxpayer would have to proceed from
there.

The CHAIRMAN. What do you mean bﬁ some evidence?

Mr. SALTZMAN. Evidence showing that the amount involved is
probably owed.

The CHAIRMAN. Is that based on labor statistics?

Mr. SALTZMAN. The service has used the Bureau of Labor Stand-
ards statistics information. That is some evidence. It is not terribly
strong evidence.

But the point is that when a determination is completely unsup-
ported by evidence, then the service’s determination is suspect in
and of itself.
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So I would recommend some production of evidence to support a
determination. And some evidence might include Bureau of Labor
Standards statistics, but that would be very slight evidence indeed
of an actual tax deficiency.

The CHAIRMAN. Would it be enough?

Mr. SALTZMAN. I could not answer that with all cases. I think,
of course, that would shift the burden of coming forward with some
other evidence to the taxpayer. And with that other evidence, then
that would not—that may not be enough in the case.

In other words, the taxpayer would be obliged to say why that
evidence, that slight evidence is not sufficient to establish the defi-
ciency.

The CHAIRMAN. Mr. Schriebman.

Mr. SCHRIEBMAN. I do not like guesses. I do not like when some-
body pulls something out of the air and then multiplies that by per
quarter as they do in California sales tax or annually as they
might do with the IRS.

f a person is being audited, the best way to protect yourself is
with paper. I do not care if we are living in an electronic age or
where computers are going to take us. You need the paper. If you
do not have the paper, you do not win.

And I think we have got to do the same thing with the IRS. I
have seen too many cases where assessments have been pulled out
of the air. How the heck did they get this? And, of course, it never
gets to the tax court because we manage to settle it.

But if they are going to go into court, where is the paper? Where
is the evidence? Where is the hard evidence, not BLS statistics,
charts, not graphs?

Paper, if you do not have the paper, there is no assessment. And
I think it comes down to that, hard, tangible evidence.

The CHAIRMAN. Why is that not burden of proof?

Mr. SCHRIEBMAN. Well, I think that that is burden of proof. I
think burden of proof is an elusive term. It is like a ping-pon
match the way I look at it. Somebody has it for a moment. An
then, it bounces back to the other person.

The governmert I think has to be able to show the tax court
judge that they have documentary evidence of unreported income
or the wrongdoing. If they do not have the pa};l)er, the documents,
a mere allegation in a revenue agent’s report that is not supported
by the gaper should not fly.

The CHAIRMAN. I think your testimony today has been very help-
ful. And we will want to continue to discuss some of these problems
with you as we proceed with the oversight hearings. Thank you
ve'xl"y much for being here today.

he committee is in recess.

[Whereupon, at 12:00 p.m., the hearing was adjourned.]
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The CHAIRMAN. The committee will please be in order.

Let me begin by welcoming my colleagues and members of the
committee to anotﬁer in our series of hearings that are focusing on
restructuring the Internal Revenue Service.

We have heard disturbing testimony since we began our hearings
on the IRS last September, and I am pleased to say that the agency
is taking steps to improve its service and effectiveness.

But we are also learning that much of what must be done re-
mains with Congress. It depends on legislative solutions and ongo-
ing oversight. One of the major issues that we have uncovered, one
that concerns me greatly, relates to the treatment of innocent
spouses who are caught in the cross-hairs of an IRS examination
or collection effort who are often left to foot the bill alone once their
marriages have come to an end. T

The IRS restructuring legislation that passed the House contains
language addressing the innocent spouse issue. The Treasury De-
partment, just 2 days ago, also announced some reforms. And while
these efforts are good, I am afraid they do not go far enough to pro-
tect those who need protection the most. Today our panels will ad-
dress this issue.

Innocent spouses are unaware of their tax problems until they
have divorced and tried to move on with their lives. The first time
they hear of the problem is when the IRS tracks them down and
tells them that their former spouse has filed a fraudulent return
or underpaid their taxes.

The innocent spouse is then informed that she, or in some cases
he, must pay the entire assessment. Most often, the innocent
spouse is a former wife, a woman who knew little, if anything,
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about her husband’s financial dealings, his business concerns, let
alone his tax debt with the IRS.

The problem we are finding with the innocent spouse provision
is three-fold. First, that the legal definition of an innocent spouse
ig so narrowly drawn that it fails to protect man individuals who
would be considered innocent by any objective and reasonable anal-
ysis.

Second, that even those who are covered under the narrow defi-
n}iti(irll‘gre not getting the information and support they need from
the .

Finally, the agency is all too often electing to go after those who
would be considered innocent spouses because they are easier to lo-
cate, as well as less inclined and able to fight. ‘

Part of these problems reside with the IRS, part of them are the
fault of Congress. Though the agency officially acknowledges the
status of innocent spouses under current law and has the ability
::io clear such an individual from his or her tax liability, it rarely

oes.

At the same time, the criteria to qualify are so narrowly drawn
that many spouses who reasonably should be considered innocent
spouses under the law are not able to claim such an important pro-
tection.

For example, for a wife to qualify for protection as an innocent
gpouse it has to be shown that the husband substantially under-
stated the couple’s income in filing the income tax. If he files an
accurate return but does not pay the tax there is little, if any, pro-
tection.

Likewise, if the tax penalty is associated with his business, even
though his spouse may have known nothing of the company’s fi-
nance. We found many cases where the IRS had gone after the
former wife anyway. It does not take much imagination to see how
destructive this can be for a woman who is trying to rebuild her
life after separation or divorce.

Financially insecure, many times struggling as a single parent to
raise children, working for an income that is a fraction of what her
ex-spouse earns, now she has to confront the often unrelenting In-
ternal Revenue Service.

In an effort to acquire revenues owed, the agency will pursue
these women with a vengeance. It will garnish wages, place liens
against homes, and often jeopardize future relationships because a
new person in her life might well be held accountable for her
former spouse’s tax problems.

Four long-suffering and courageous witnesses who will appear
before us today will tell us of their experience with the IRS. While
each of these stories may or may not qualify as an innocent spouse
under the current Tax Code, they will illustrate the pain and frus-
tration women across this country endure under similar cir-
cumstances.

As I said, reason alone would suggest that any one of them is an -
innocent spouse. The tax law, however, may dictate otherwise. Our
responsibility is to ensure that reason and law walk hand in hand.

ne of the witnesses we will hear has been wrestling with the
IRS for almost 30 years. This is unconscionable. Her story, as well
as the others, will expose the callous methods sometimes employed
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by the IRS in its efforts to collect the taxes. It will show that such
efforts are often unjust, irrational, and undertaken despite the con-
sequenkces they have on the future of these women and their ability
to work.

Perhaps most egregious of all, we will see that these efforts are
often undertaken without reiard to the impact that they will on
the welfare of the innocent children involved, children who watch
the IRS intrude into the lives of their struggling parents, take
away precious financial resources, and penalize the family who
subsists on a limit and often unlivable allowance.

So today we will learn about the impact of our Tax Code on the
innocent spouse and hear recommendations on how to restructure
the IRS in order to protect taxpayers and to ensure fairness and
equity.

Senator Baucus.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA

Senator Baucus. Thank you, Mr. Chairman, for once again hav-
ing a most important hearing on the restructuring of the Internal
Revenue Service. I would like to thank all of our witnesses in ad-
vance for what we expect to be very powerful testimony.

I know it is not easy to share such personal problems that you
have had to deal with with the entire world and the Congress, and
we appreciate you doing it because what you do today is going to
haveta very positive effect, hopefully, on other people around this
country.

We talked about the innocent spouse. It is kind of unusual, what
we are finding out with the Internal Revenue Service, is they con-
sider nobody innocent. They consider everybody guilty and you
have to come in and prove yourself innocent. :

Some of the innocent spouses, kind of, there may be no such
thing in the sense of the views of the IRS. It points to one of the
problems that we are trﬁin%bo fix which I think is very important,
and that is, changing the burden of proof to have the IRS prove
someone guilty, not having to have individuals prove themselves
innocent when the IRS makes an accusation. I mean, it costs peo-
Kle hundreds of thousands of dollars, which most people do not

ave, in order to prove themselves innocent. That is not what this
country is all about.

I was thinking about the innocent spouse further. I mean, I
guess I am an innocent spouse, which may be hard to believe, in
the sense that my wife does all of our finances. She does all the
tax stuff. I obviously trust her to do it and do it properly and do
it correctly.

The CHAIRMAN. Too complicated for you to do? [Laughter.]

Senator BAucuUS. Mine are extremely simple. You have no idea
how simple my tax returns are. But she does it all. We trust each
other. But I can understand how these things happen, then years
later ﬁou are called to the carpet to Frove yourself innocent for
something that you had no knowledge of whatsoever.

So this is a very serious problem and we appreciate very much
your being with us. -

The CHAIRMAN. Thank you, Senator Baucus.



144

It is a pleasure to welcome our four witnesses today because they
have firsthand experience with some of the results of involuntarily
becoming the innocent spouse.

Now, we are swearing all witnesses, so I would ask that each of
you rise and raise your right hand.

(Whereupon, the four witnesses were duly sworn.)

The CHAIRMAN. Thank you. Please be seated.

I will now call upon Ms. Cockrell for her testimony.« Welcome,
Ms. Cockrell.

STATEMENT OF ELIZABETH COCKRELL, NEW YORK, NY

Ms. COCKRELL. Thank you very much, Mr. Chairman and mem-
bers of the committee. My name is Elizabeth Cockrell. I am a sin-
- gle mother of two living in New York City. I moved there over 18
years ago from Canada, when I married John Crowley. The mar-
riage lasted less than 3 years.
he tax problem that arose from it has continued for almost two
decades. I have been hounded by the IRS to pay a $650,000 tax
bill, and I may yet have to file for bankruptcy.

I was a young woman of 23, recently graduated from a Canadian
college with a degree in English literature. When I married and
moved to America in 1979, I had been gelling life insurance in Can-
ada. My husband was a commodities broker. He and his company
invested in the most complicated of business deals, like extremely
complex limited partnerships containing leveraged straddle posi-
tions.

I worked a few part-time jobs, then took an entry-level job that
provided the training and experience for my eventual career as a
stock broker. Before my marriage I knew nothing about American
tax laws. Especially foreign to me was the concept of a joint return.
Canada does not have those.

When my husband told me that married people in the United
States filed joint returns and instructed me to sign them, I did as
l}:e asked. I trusted him. A Federal judge later told me I should not

ave.

In 1982 we separated and I moved out of our apartment, taking
only $2,000 for the security deposit on a one-room apartment and
the pots and pans, literally, that I brought into the marriage. I was
proud I took no alimony, even though I was entitled to it.

Many years after our divorce, in 1987, John called me and told
me that he had been receiving mail for years addressed to both of
us at our old address. Since our separation, I had been filing un-
married and separate for many years from another address.

He told me that he would take care of dealing with the IRS if
I would just sign something he was mailing to me. He even gave
me a lefter saying that I knew nothing about the partnerships,
that he was responsible for them, and that I in no way should
incur any tax liability.

Thinking I was protected by this letter, I signed the papers. After
all, he had been investing in these extremely complex tax shelters
before he had even met me. I found out later that he had been tak-
ing the deductions from these partnerships during the years that
I had just signed the joint tax returns with him and that the paper
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I had just signed was for the IRS to waive the statute of limita-
tions, which let them pursue me indefinitely.

Nine years after my divorce, I learned that the IRS was after me
for over half a million dollars in back taxes because of a brief mar-
riage I had had over a decade ago. I had to hire a lawyer. He told
me that the law sometimes makes an exception for cases like mine,
it is called the Innocent Spouse Rule. When a joint return is au-
dited and the changes apply to the income and deductions of one
spouse, the other may be excused from paying the additional tax.

I went to Tax Court convinced the judge would see I had nothing
to do with these tax shelters. One of the four things I had to prove
to win my case was to show that the tax shelters my ex-husband
had invested in were shams, but the judge ruled against me be-
cause he said I did not give him any evidence that the tax shelters
were shams.

Subsequently, I found out that the IRS withheld evidence from
the court. They knew all along that these tax shelters were shams
because the very same two IRS attorneys who tried my case had
helped send the men who had peddled the shelters to jail, a fact
they kept from the judge and me.

One of the men convicted of criminal tax fraud is now out of pris-
on and the other is due to be released soon. Their sentences are
completed. However, I do not know when my ordeal with the IRS
will ever be over.

Not only did the IRS withhold crucial evidence which any other
lawyers would be disbarred for doing, they also produced an expert
witness to testify against me. He said under oath that he had a law
degree from Georgetown University. We later found out this was
not true, and still suspect that the IRS knew all along that he was
testifying falsely.

After we found out he had lied to the court I had to request a
new trial, at my own expense, because the witness had perjured
himself. At no time did the judge ever once admonish the IRS at-
torneys for their outrageous misconduct.

The judge agreed that I did not know anything about the tax
shelters, but ruled against ‘me because he said I should have
known. This is what is called constructive knowledge. That is when
you do not know something but the IRS thinks you should know.

I was a young Canadian immigrant wife who trusted her experi-
enced American commodity-broker husband. The judge told me,
“Trust alone does not eliminate a spouse’s duty to inquire when a
perusal of the return would indicate that further inquiry is nec-
essary.” What does that mean?

When I appeared on Connie Chung’s news program a few years
ago, it took her producers, with a much smaller staff than the IRS,
only a day to find seven-figure Swiss bank accounts belonging to
my ex-husband. I have written the IRS with this information, but
. lt;o my knowledge they have done nothing to collect the taxes from

im.

I apgealed to the second Circuit Court of Appeals and lost there,
too. I have currently appealed to the Supreme Court and am wait-
_ing to hear if they will review my case. In other cases, other judges

have looked at the facts more favorably for the ex-wife who claims
innocent spouse status.
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To Pa the tremendous legal fees over the many l\:ears I have
been fighting them I had to cash in my IRA, my 401(k), and all of
my pensions, and, to add insult to injury, I had to pay taxes and
penalties on the money I withdrew.

Today the IRS wants to collect $650,000—it is actually up to
$680,000 today—from me for my ex-husband's tax-avoidance
schemes. I do not know when this will ever be resolved. If I filed
bankruptey, it will be on my credit report until I am 50 years old,
more than twice the age 1 was when I signed my first tax return
at the age of 24.

I am lucky. I have fou%}g. my way back and was able to earn the
resources to fight the IRS. I would like to be a voice for those
women who are not so fortunate. I appeared on several news shows
during the hearings held by this committee in the fall, I spoke
about my case, and I received letters from women who were going
through similar experiences with the IRS because of a former mar-
riage. These letters are painful to' read. These women are truly for-
gotten Americans. No one speaks for them; they are voiceless.

Most of them are struggling to raise children and are receiving
no child support. They have lost their money, their ho%e, and their
visibility. Because these women cannot be ignored, I have started
an organization called W.LLF.E., Women for IRS Financial Equity.

The Wall Street Journal’s Mr. Tom Herman, in his tax column,
printed our address and I have received numerous letters from
women whose cases are heartbreaking. I have literally even cried
when I have gotten some of these letters. These are women who
have lost everything.

One elderly woman wrote to me that she was afraid that she
would soon resort to eating dog food; another, an accomplished pi-
anist whose husband left her, was forced to sell her beloved piano
and her house to pay back taxes from things she had no knowledge
of. She is now in a poor folk’s home in Florida.

Many of these women were forced to sign tax returns at the
hands of an abusive husband. Some of their signatures were even
forged by their husbands or their husband’s secretaries.

A single mother of four small boys who gets no child support and
whose meager earnings are being garnished. There are women
whose husbands have bankrupted out of the whole tax liability,
leaving their former wives stuck with the whole tax bill.

There are women who are on welfare who are ashamed to be on
public assistance who want to work, but are told by the IRS if they
go to work their pa‘y will be garnished. One woman had to beg for
money for diapers for her baby after her husband was long gone.
How can a single mother raise emotionally healthy children when
she herself is suffering having had the IRS on her back for years,
with no end in sight?

These woman have the most important and critical job in the
United States, raising the next generation. It is the children who
are being hurt the most under this most inequitable law. Give
these women their lives back. Give them their dignity.

I personally can attest to the anger, the depression, the anxiety,
and weight of helplessness that accompany being at the mercy of
{,.}}e IRS. It is an overwhelming impediment to a happy and normal
ife.
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Every New Year’s Eve I pray that the coming year will be the
one in which my IRS problem finally gets resolved. Many of these
cases are 8o old that they stem from a time when men were the
primary breadwinners. These are women who raised children while
their husband handled the finances.

All they are guilty of is trusting their husbands and signing a
joint tax return with him. Now, years later, they are suffering in
great numbers. The General Accounting Office estimates that there
are 75,000 to 80,000 instances per year of the IRS potentially pur-
suing the wrong spouse. Over 90 percent of these victims are
women.

After I read several letters I started to see patterns and problems
emerging from this joint liability law. I would now like to share
these with you.

I noticed that the kind of man who would stick his ex-wife with
a horrible tax burden also shirked his responsibility to his children
and paid no child support whatsoever. Many desperate single
mothers wrote to the IRS and gave the IRS their ex-husband’s ad-
greshs after the IRS claimed they were unable to locate their ex-hus-

and.

These women begged the IRS to stop garnishing their own well-
needed pay and to collect from their ex-spouses. Some women even
asked the IRS for assistance to enforce their ex-husband to honor
his child support payments. The IRS ignored these requests. They
seemed to arbitrarily decide which spouse to go after. I found no
consistent policy in these cases. The law should be changed =o that
t;lle IRS collects the taxes from the person who rightfully owes
them.

One of the most common problems is that women feel falsely pro-
tected from any IRS liability if the judge in their divorce ruled that
the husband is responsible for any back taxes owed.

All of a sudden the woman gets a lien slapped on her home and
her pay garnished. Stunned, she writes to the IRS, encloses a copy
of her divorce decree, and says there must be a mistake because,
after all, a judge ordered it.

Here is what the IRS told one woman: “Civil agreements, such
as a divorce agreement, do not dictate tax law.” In other words, a
court order means nothing to the IRS. One woman asked me, why
d}g wg even need divorce agreements if the IRS does not honor
them?

Many women find that a well-needed tax refund she is expecting
ends up getting applied to her husband’s old taxes. Also, the IRS
continues to send mail to the old marital address to both parties,
even though these individuals have been filing separately and un-
married from different addresses for many years. As a <onsequence,
penalties and interest accrue at an alarming rate without notice to
the woman.

Additionall{, under the Taxpayer Bill of Rights II, the IRS is re-
quired to tell one spouse what actions they have taken to collect
from their ex-spouse. However, the IRS has recently denied this
privilege, citing that they are unable to do so because of the old
Privacy Act.
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In my own case, I have inquired for over a year and a half about
my ex-husband’s payments to the IRS and yet have received no re-
sponse. .

While I appreciate the opportunity to tell you my story, the mes-
sage I want to leave you with today is that the American tax sys-
tem mistreats divorced women. In some cases, woman have been
living through these ordeals for decades. -

The IRS drags out many of these cases over the course of the
years, filing brief after brief, executing liens, garnishing wages, ad
nauseam, at your expense and that of all American taxpayers. I be-
lieve that if the taxpayers had their say, I am sure they would
want these women back in the work force paying taxes and contrib-
uting to society.

Should there not be some time limit placed on resolving the
struggle for these honest citizens? There must certainly be many
fair solutions. Fairness begs that such equitable solutions be en-
acted immediately and made retroactive. '

Mr. Chairman, we hope that you and your committee will seek
out a resolution to this atrocious practice of the IRS.

Senators, thank you for listening to all of us here today and for
giving us this opportunity to address such a critical issue.

The CHAIRMAN. Well, thank you very much, Mrs. Cockrell, for
being here today. We appreciate it. We are seeking answers, as you
know, to the problem.

Ms. COCKRELL. Thank you so much.
d_[’Iihe prepared statement of Ms. Cockrell appears in the appen-

ix.
The CHAIKMAN. I now am pleased to call on Ms. Pejanovic for her
testimony. Please proceed.

STATEMENT OF SVETLANA PEJANOVIC, NEW YORK, NY

Ms. PeEJaNovic. Thank you, Chairman Roth, and the members of
the committee for this opportunity to tell you my story. Please ex-
cuse my English. I will do best to be clear.

My name is Svetlana Pejanovic. I came to the United States from
the former Yugoslavia in 1980 on a student exchange program. I
was only 23 and spoke no English. Now, 18 f'ears after my arrival
in this great count'rfy, I am on the verge of losing everything that
I have ever worked tor.

My salary has been garnished and the Internal Revenue Service
has placed a lien on my home. One evening just last month, an IRS
collection officer came to my home unannounced, wanting to seize
all of my personal belongings. I will now provide you with some of
the background on me and how I arrived at this point.

I married an American citizen in March of 1982. For the 4 years
I was married to him, my husband asked me to sign joint income
tax returns. Because this f{pe of tax did not exist in Yugoslavia,
I relied on my husband to do the correct thing, since he was famil-
iar with such requirements in the United States.

Our marriage did not last, and we separated in 1986. I did not
receive any financial help at all from him after the divorce. After
that experience, I filed my own tax returns under the guidance of
my former husband’s accountant. I was able to purchase a modest
apartment for myself and worked hard to pay my mortgage. At the
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end of 1993, I received a phone call from the IRS telling me I was
in serious trouble, as I owed over $200,000 for back taxes from over
a decade before when I was married to my husband. I was abso-
lutely shocked. ,

I was totally honest with the IRS officer during this telephone
call and provided both my home and work address and stated to
him that I owned the condominium in which I lived. Immediately
after this phone call, a lien was placed on my home.

I called my former husband about all that had taken place and
he assured me that he would take care of the problem. I still trust-
ed him, since he was the one who handled all our finances while
we were married. '

Roughly 3 months after he assured me the problem would be re-
solved, I received an extremely embarrassing call from my compa-
ny’s payroll department informing me that my ﬁay would Ke seized
within 2 days unless I could make a deal with the IRS. -

It was only after I informed my ex-husband of this problem that
he confessed that he had, in fact, been receiving mail from the IRS
addressed to both of us for years. My former husband, the account-
ant we both had retained, even others at my former husband’s com-
palt\ldy, all knew about this problem. They never told me.

former husband even admitted to me that he really did not
think the IRS would ever go after me. He claimed he had no money
for lawyers and that I was the stupid one for cooperating and being
open and honest with the IRS. At this point, he had now gone back
to his former wife and had placed all his assets in both her name
and his children’s names.

Gentlemen, almost 16 years after my failed marriage my former
husband is of no interest to the IRS for actions he alone is respon-
sible for. Yet, as his former wife—not the current, but former—I
i:lontinue to be the target of the IRS collection effort for the taxes

e owes. -

In effect, as recently as three weeks ago this past Monday, the
IRS seized my checking account as well as my personal retirement
account. Is it my fault that my foriner husband was faster at dis-
posing of his assets than the IRS was in collecting from him? Am
I to continue to be the victim of IRS rage?

Senators, my former husband is living in a home with his family
and has an income. Why does the IRS not go after him for the
taxes he owes? Are they coming after me because I cannot fight,
or maybe I am just an easy target?

I contacted a lawyer who advised me that I had three options to
choose from F—iven my situation: bankruptcy, an offering com-
promise, or filing an innocent spouse petition. He claimed bank-
ruptcy was the easiest and the chearest way to resolve my prob-
lem. I responded, “But I am not guilty of anything.” I told him I
would never declare bankruptcy; to do so was against my prin-
siples. He then suggested that I should stop working altogether
until I solved this problem.

After the lawyer charged me thousands of dollars and provided
no solution, I turned to an accountant who was a former IRS em-
glo ee, and then for 2 years he argued with the IRS that I should

e let off the hook since I had never received, seen, or known about
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any IRS notices that had been sent to my former husband. He in-
sisted the statute of limitation had run out. :

Regrettably, this argument went nowhere. Friends and col-
leagues urged me not to fight the system. They told me not to fight
the IRS, but simply declare bankruptcy and get on with my life.

Just last year, a lawyer informed me that the facts of my case
made me a classic innocent spouse, but in order to prove this in
court I was told I would have to put up the entire amount of money
the IRS claimed I owed based on my former husband’s bungled fi-
nances.

Senators, the amount by then was roughly $300,000. I doubt if
&y of iw;'ou can tell me how I can defend myself against the IRS.
Alcae I am no match, emotionally or financially, against their
power. ‘

Senators, I left a Communist country in Eastern Europe many
years ago to study in the United States and to enjoy, even for a
short time, the freedoms democracy bestows on its citizens. Today
I am still thrilled tobe able to live and work in this great Nation.
However, I must tell you that the actions of the IRS against me
were not unlike actions that took place in my former Communist
homeland. To me, the IRS is too powerful and is responsible to no
one. They do not care who they hurt or how they get their money.

Do not be mistaken. I am willing to pay taxes, as I have been
for all these years, to support this great Nation. But the way the
IRS has gone after me for them is simply not fair.

I am so grateful to be able to appear before the United States
Senate to tell my story. My hope is that, by doing so, it will be i1
some small way heg)ful to you, as well as many women who may
be watching this today themselves that have been overpowered by
the IRS.

Thank you.

The CHAIRMAN. Well, thank i);ou very much. Your being here
t(})‘day is extremely helpful to the committee, and we appreciate
that. '
a ['lihe prepared statement of Ms. Pejanovic appears in the appen-

ix.
The CHAIRMAN. Next, we will hear Ms. Andreasen.

STATEMENT OF KAREN J. ANDREASEN, TAMPA, FL

Ms. ANDREASEN. My name is Karen Andreasen and I reside in
Tampa, Florida. I am currently teaching fourth graders at a small
private school and taking classes to update my certification. Al-
though I am presently divorced, I was married for 19 years and
have 3 wonderful children, Christopher, Michael, and Brittany.

My ex-husband is a former field auditor for the Internal Revenue
Service. For approximately the last 10 years of our marriage he
had a tax and IRS representation practice. During the course of his
career, he had also been an expert witness in litigation cases. His
intimate knowledge of the IRS and tax issues far exceeded any
knowledge I had. ,

During our marriage, my former husband kept all of our business
and most personal information at his office. As a result, I was ex-
cluded from our financial dealings. I loved my husband, but mis-
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takenly trusted him to handle the financial end of things while I
was busy taking care of our children.

At the time of our divorce the value of my husband’s practice and
earnings became an issue for alimony and child supPort purposes.
Under the advice of my attorney I engaged a certified public ac-
countant, Gayla Brey Russell, who has particular expertise in the
areas of tax and litigation. Upon reviewinﬁ my former husband’s
business documents it became apparent to the CPA that there were
clear discrepancies between my former husband’s sworn statements
and what the documents said.

Two questions were becoming obvious, whether or not my former
husband had actually filed the returns he said were filed and
whether or not he had paid the estimated taxes as shown on the
copies of documents we Kad in our possession. As neither had been
done, the tax liabilities for these years would exceed $12,000, even
before ongoing penalties and interest were added. This all started
in the fall of 1995.

In February of 1996, I received a notice from the IRS inquiring
into the whereabouts of my former husband’s and my 1993 tax re-
turn. Although I knew I had not signed any such return, my former
husband insisted that both the 1993 and 1994 returns had been
ﬁded. I was led to believe by my husband that the IRS had lost
them.

That April, I submitted a request to the IRS for copies of both
the 1993 and 1994 returns. However, they responded saying that
no such returns could be found. It was now becoming very clear
that no estimated taxes for those years had ever been paid. I real-
ized at this point that one of two things should have occurred.

If the tax returns had been filed, we should have received notices
demanding payment of the taxes due. However, if the estimated
Kayments had been made and no returns sent in, the IRS would

ave sent us a notice of credit and inquired where we wanted those
credits applied. In my case, neither of these scenarios unfolded.

My accountant advised me to file new separate tax returns for
the 2 years in question. Upon learning of this, my former husband
forged my signature and filed joint returns before my separate re-
turns could even be grepared. Not knowing what had been done,
I went ahead and filed my.own forms.

Of course, these were returned to me by the IRS with a cover let-
ter saying that his joint returns had already been received. Copies
of these joint returns were included with the IRS’s notice. My
former husband had not even tried to disguise his attempt to forge
my signature. The signature, in fact, was an exact replica of his
own,

At this point, the battle lines were drawn. My CPA re-filed my
separate returns with a cover letter stating that in the joint re-
turns my former husband had reflected a forged signature. It in-
formed the IRS that the IRS already had had a history of cor-
respondence regarding these particular returns.

The letter also included samples of my signature along with the
forged signature appearing on the on the joint returns. The IRS’s
response to my correspondence was that they were very sorry, but
my only recourse was to file suit in civil court.
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By this time I was deeply in debt and my mother sold her own
home and moved in with me and my children to help us out. My
husband remarried and was providing me with support payments
only when he felt like it. My former husband has basically skated
the IRS and the family courts. He has effectively accomplished ex-
actly what he had set out to do.

A formal protest, along with more proof of the forgery and case
law that should have been in my favor were filed. At the same
time, I also received a letter from the IRS saying the case law was
not applicable to my case because I was not currently undergoing
an audit. It seemed to me that case law is used only when the IRS
deems it proper or convenient.

In the meantime, I requested from the IRS an extension for filin
my tax returns. I did this in an attempt to hold off on the actua
filing, hoping the matter could be resolved during this period of
time. I was, in fact, anticipating receiving a large refund and knew
if the IRS did not reverse its decision that my refund could be ap-
plied to my former husband’s back taxes.

By October 1997, I had heard nothing from the IRS so I sent my
1996 returns in to them; not knowing what was going to happen.
By now, tax liens had been placed on my home and the bank had
threatened foreclosure.

In December 1997, the dreaded IRS notice indeed arrived, stat-
ing that my refund was being applied to my former husband’s back
taxes. The $3,693 refund that I so desperately needed was to be
used to benefit my former husband after all.

However, about three weeks ago I received a letter from the IRS
stating that it was reversing its decision and that I would receive
my refund in approximately eight weeks.

Mr. Chairman, it is now two and a half years since this roller
coaster ride began. During this time my former husband was able
to create a maze of papers that he thought no one could untangle.
If it had not been for the devotion and persistence of my friends
and family I would clearly not have made it here today.

However, my story is not over, for I now wonder how long it will
take to remove the IRS lien that still remains against my home.
The lien was in place against our home even before my husband
relinquished it in our divorce settlement. My only hope is that get-
ting rid of this lien, yet another reminder of my former husband,
will not take years more to settle and take an even greater toll on
my children and me.

Throughout this ordeal I was treated as if I were guilty until I
could prove my innocence. I know now that I was naive in trusting.
I can only hope my ordeal can help other women in similar situa-
tions and lessen their pain and frustration. My former husband
knew and used the IRS system against me, a system that allowed
itself to be manipulated in its quest to get the money, any money,
right or wrong, just as long as they got it.

I feel lucky to be receiving any refund at all. I also feel lucky to
be able to appear before your committee today. But luck should
have nothing to do with it. There should be a IOfical process for
disputes like mine, one that does not require unlimited personal
funds to file a lawsuit.
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I can only imagine the number of other innocent spouses that are
out there now drowning in the same sea of red tape, fear, frustra-
tion, and a sense of helplessness that I did, a sea not calmed by
the IRS and its effort to get anything it can from individuals who
do not have the strength to fight back.

Although my personal battle is not completely aver, I no longer
fear that I am just another fatality of the tax systcm, but I do fear
for those still caught in it.

Mr. Chairman and the members of this committee, thank you for
your time, as it is a most precious gift. However, it is one that I
cannot repay, just as you cannot repay me for the endless hours I
have spent in vain so desperately trying to reason with an unrea-
sonable and unrelenting system.

Thank you so much.

The CHAIRMAN. Thank you. I certainly agree with your statement
that luck should have nothing to do with it. Hopefully we are all
here to try to develop a logical process.

Ms. ANDREASEN. Thank you.

4 ['I]‘he prepared statement of Ms. Andreasen appears in the appen-
1X.
The CHAIRMAN. Ms. Berman.

STATEMENT OF JOSEPHINE BERMAN, SOUTH ORANGE, NJ

Ms. BERMAN. Good morning. My name is Josephine Berman. I
am here today to help put a human face on the issue before this
committee. I am an innocent spouse. I have existed under the black
cloud of an immense tax debt for the last 28 years.

The CHAIRMAN. Twenty-eight years.

Ms. BERMAN. My indebtedness is solely the result of having
gigg';l&ed my name to joint income tax returns in 1968, 1969, and

Since that time I have been continually harassed, threatened, in-
timidated into signing waivers of the statute of limitations, and
gad my entire retirement nest egg seized by the Internal Revenue

ervice.

Due to circumstances beyond my knowledge and control, I stand
before you today at the age of 68 unable to afford to retire, unable
ever to repay a debt for which I am being unjustly held responsible,
and without any means to reverse my fortune. This is my story.

This is not a case of tax evasion or fraud. The debt for which I
am being held responsible is the result of a disallowed deduction
claimed by my husband for the years 1968 through 1970.

During that time, my husband was a 60 percent stockholder of
a subchapter S corporation. The deductions he claimed were for
legal expenses incurred during litigation with his partner. The dis-
allowance of these deductions was the result of the IRS’s interpre-
tation of whether the expenses were incurred to protect income or
stock. I am not entirely sure what this means, but it is what has
been told to me.

I have been held responsible for this tax liability as a result of
signing joint tax returns during those years. The original debt of
$65,000 is now approximately $400,000 with interest and penalties,

47-361 - 98 - 6
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I was never involved in any of my husband’s business activities,
nor was I ever included in any business or tax decisions. As was
typical for those times, I was the homemaker and he was the
breadwinner.

During the years that my husband was in litigation, our mar-
riage became troubled. In 1970, we were separated. Needless to
say, communication between us became even more sparse than it
had been before. I did not even become aware of any tax problems
until 1972 or 1973, when an IRS agent—I will call him Mr. X—
came to my home and threatened to post sheriff notices on the
trees in the front of my house. ' -

At this point, my husband and I had been separated for 2 years.
My husband had not worked since 1970 and he would not work
again for another several years. The entire responsibility of raising
our 10-, 14-, and 16-year-old children was left to me. The family
subsisted on money from insurance policies that my husband
casllf}ed in, on my $11,000 a year salary as a dental assistant, and
welfare.

Mr. X was the first of many IRS agents that I would deal with
over the years. He was brutal. He repeatedly harassed me and
bullied me in front of my children. Under the threat of eviction, 1
signed the first of several waivers and a lien was put on my house.
These conditions allowed us to keep the roof over our heads.

I cannot overstate the desperateness of our situation. My hus-
band was in a state of deep depression, and the only thing that
kept me going was my responsibilities to my children. I did not un-
derstand the intricacies of the tax laws or why I was being held
responsible for the debts of my husband’s business.

I was left to my own devices to deal with the situation. I was
completely overwhelmed and racked with worry. I was also very
often overcome by rage and tears. I had tremendous guilt because
of the strife our situation clearly caused my children.

Eventually my husband abandoned us completely, leaving me to
deal with the IRS on my own and a lien on our jointly owned home.

Over the years I have been harassed by agents from Holtaville,
New York City, Pennsylvania, and New Jersey. Agents have come
to my place of work, as well as called my employers, looking for in-
formation about my former husband and threatening to levy my
wages. .

My personal affairs have been exposed to my employers and co-
workers. Not only is such conduct humiliating, it also serves to
strain my relationship with my employers.

Agents have come to my home threatening to post sheriff notices
for my neighbors to see or place foreclosure notices in the local
newspapers. My credit rating has been destroyed.

I frequently receive solicitations from coRnépanies claiming that
they can hel{) me solve the debt with the IRS. My private life has
become totally public. This conduct has been consistent and relent-
less over the past 28 years.

The utter impossibility of my situation was punctuated in late
1995 when, notwithstanding the lien on my home, the IRS seized
my IRA account of approximately $40,000. Over the years I had to
struggle, but by penny pinching and doing without I was able to
set some money aside each year for my retirement. As I stated ear-
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lier, with interest and ’H:nalties the tax debt now stands at ap-
gxi%)(:)ilalggely $400,000. The assessed value of my home is about

Clearly, short of winning the lottery I will never be able to pay
this debt in full. The IRA was the only asset I could hope to use
for my im&)ending retirement. When that money was seized, I was
devastated. It was as if my government was stegi)(ing in and say-
ing, “We know you're Foor, now we're going to make sure you'll be
destitute for the rest of your life.”

What was even more upsetting was that this action was being
taken by an agent in Pennsylvania, which is where my husband re-
sides. I live in New Jersey. Ironically, to my knowledge my hus-
band has never been subjected to the same oppressive treatment by
the IRS as me.

In an effort to stop the seizure I contacted the Internal Revenue
Service’s Dispute Resolution Office in New Jersey. Agents in that
office expressed surprige to learn of the seizure of my account. They
advised me that this should not have occurred, and it was done so
in error. :

Unfortunately, nothing was done to stop this arbitrary act of the
Pennsylvania agent and the money was, indeed, seized. I now live
from paycheck to paycheck with nothing standing between me and
abject poverty. I cannot adequately describe the horror of the posi-
t{:)n I am in, and knowing that it is my government that put me
there.

I have lived nearly half my life under the weight of this crushing
debt. Now, after slaving for all this time, all I will have to retire
on is Social Security. Twenty-five years ago, I worked my way off
welfare. With the indignity of stealing my retirement money, the
IRS ensured that that is where I will end up, back on welfare.

Since being charged with this debt I have raised three children,
I have worked my way off welfare, I helped put my children
through college and paid off a mortgage, and I have paid my taxes
all along the way. I have done all of this on a high school education
and by my wits and guile.

Now at the end of my life I live in a home that I paid for, but
I do not own. What little I was able to save has been seized, and
I do not know how much longer I will be able to work to support
myself. I have done nothing wrong. I am guilty only of contributing
to society, as every hardworking American is supposed to do.

Senators, not long ago I heard a story about a man who had been
sentenced to 15 years to life for manslaughter. He was released on
parole for good behavior after serving just under 8 years in prison.
A killer gets released from prison after 8 years, and I am serving
a life sentence.

The laws as they exist are unjust and immoral. You have the
ower and the responsibility to change this. I urge you all to do so.
hank you for this opportunity to be heard.

The CHAIRMAN. Well, thank you very much, Ms. Berman, for

beinﬁ here.
di ['Ii e prepared statement of Ms. Berman appears in the appen-
ix.
he CHAIRMAN. Let me say to each and every one of you how
much I appreciate your being here, but how concerned I am that
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it is necessary to have this kind of hearing. The reason we are all
here today is to try to seek the kind of solution that will prevent
this from happenin%ua ain. Not one American housewife should
have to go through this kind of ordeal and I just want you to know
how much I appreciate the contribution you are making by your
testimony today. -

Now, let me ask you, if you would, to say in your own language
why you believe you should be viewed as an innocent spouse.

Ms. Cockrell.

Ms. COCKRELL. I merely signed joint tax returns when I moved
from a foreign country and me husband was involved in partner-
ships before he even met me. I never saw the partnerships, I never
signed them, I knew nothing about them. I left with nothing from
the marriage. I have got my own pension on mé own. I worked my
way up on my own and left him with nothing. Eighteen years later
th’?' are not after him, they are after me for things he did.

he CHAIRMAN. Ms. Pejanovic, would you please answer.

Ms. PEjANoviC. First, I believe that innocent spouse should not
exist. People get married. I mean, the law should be changed. But
on the other hand, because it exists, it is law, I believe I should
be innocent spouse because I just signed a tax return. I did not
know what I was signing.

I was working every single year from the day I came to this
country. The taxes were withheld from my payroll and I slowly
earned what is the Federal tax, Medicaid, IRS. But I did not know
afterwards, even for some years. They would not tell me what I am
signing. Therefore, I just was not aware of any businesses of my
ex-husband or anything and I did not benefit from anything.

The CHAIRMAN. Ms. Andreasen.

Ms. ANDREASEN. Through the divorce, my husband admitted my
innocence and that I was not privilege to our financial dealings be-
cause he kept everything in his office. So I did not even know we
were in debt until the divorce.

He admitted that he had forged my name on the 1993 and 1994
taxes. I found out also too that he had done this on others as well,
claiming to-have power of attorney. He admitted to not having the
power of attorney.

I asked him, why is it that I am not signing income tax an
longer, because at one point I was. Then all of a sudden, it stopped.
He said, well, it is the way that he is filing now, and led me to be-
lieve that it had something to do with joint marriage and his busi-
ness.

So I.trusted him. He always flaunted the fact of how much he
made after he had completed the income tax, so I just assumed
that he filed it as well. So if the family court found me innocent,
why do I have to prove my innocence to the IRS?

The CHAIRMAN. Ms. Berman.

Ms. BERMAN. I was an innocent spouse because all I did was sign
the income tax returns, because it was expected of me to do so. I
maintained the household, he was the breadwinner. I did not know
how he earned his money. I knew he had a business, but I was
never involved in any of his business activities.

I want to remind you that his situation was not one of fraud or
of trying to skirt responsibility to the Internal Revenue, it was a
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question of interpretation of a law as to whether he could deduct
his legal expenses or not.

The CHAIRMAN. Well, as I listen to you there is a common theme.
Each of you had nothing to do with what happened, it was acts of
your ex-spouse.

Let me ask you this, and one or two of you did touch on it. Did
the IRS pursue both you and your former husband equally, or do
you believe you were singled out? Have you been made aware of
aan amounts paidvl‘),y our former spouse?

8. COCKRELL. Well, as I testified, Senator Roth, I have inquired
for over a '{‘ear and a half now. I have sent letters to the IRS be-
cause this Taxpayer Bill of Rifhts II was passed, and I am entitled
to find out what actions the IRS has taken to collect from him. I
have heard nothing at all. They have not written back. Or the
have written back, actually, once, but told me to write to a dit-
ferent address, and just kept stonewalling me.

So from what I have heard though, my ex has claimed that he
is poor, has nothing. But we do know he has these Swiss bank ac-
counts, and I have told the IRS about those as well.

The CHAIRMAN. Thank you. Ms. Pejanovic.

Ms. PEJANOVIC. I really do not know if they got any money from
my ex. I know he told me that he was aware of the problem from
1987. I was aware from 1993, like 6, 7 years later. I do not know
if they collected anything. When I receive the notices I try to see,
do they put CC, do they put both of our names, but it is just my
address. I do not know if they are doing the same thing.

The CHAIRMAN. Ms. Andreasen.

Ms. ANDREASEN. As far as I know, the IRS has not pursued my
ex-husband. There has been no communication proving that. Every-
thing has come to my address because that was what was on the
income tax itself, so as far as I know they have only pursued me.

The CHAIRMAN. They have not pursued your husband at all.

Ms. ANDREASEN. As far as I know.

The CHAIRMAN. Ms. Berman.

Ms. BERMAN. I really do not know to what extent they have con-
tacte(ll my husband. I only know that I have been harassed con-
stantly. ‘

The CHAIRMAN. Let me ask you this question. How would you
have been affected if there had been a rule of proportionate liability
at the time you were determined liable for the joint tax bill? In
other words, you would only be liable for those taxes based on your
inct()im?e, not that of your spouse. What difference would that have
made?

Ms. CoCKRELL. Well, I did pay my taxes. As Svetlana just said,
she did as well. I did start working eventually when I came to the
States and I paid my taxes. They were taken out of my ﬁaycheck,
withholding. I feel 1 paid my taxes. I left him, I took nothing, and
I am the one stuck with the debt. He did not pay his taxes and I
am stuck with his taxes, and I paid mine. I have continued to pay
my taxes over the years.

The CHAIRMAN. So if we would have had proportionate, you——

Ms. COCKRELL. I paid my share.

The CHAIRMAN [continuing]). You paid your share and you would
have had no problems.
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Ms. COCKRELL. Yes. I did not leave with any diamonds, furs,
cars, property, nothing.

The CHAIRMAN. You so testified, I think, that you left with the
pots and pans.

Ms. CocKRELL. Yes. I still have them.

The CHAIRMAN. Ms. Pejanovic.

Ms. PEJANOVIC. I think it would be great for me. I believe even,
because I requested and I have every single return. I looked at
them from the first year, and I started with, like, $14,000 as my
part of my work and my taxes. Therefore, I would not owe anything
to IRS. I would probably even get some money back. It would be
great for me.

The CHAIRMAN. Thank you.

Ms. Andreasen.

Ms. ANDREASEN. That would be an answer to my prayers because
the years in question I was a housewife, so I was unemployed.
However, when I did file for 1993 and 1994 I paid $19 for those
2 years, and that was interest. So that would have been wonderful.

The CHAIRMAN. Thank you.

Ms. Berman.

Ms. BERMAN. I would not have been responsible for anything be-
cause I was unemployed. I was a homemaker. Therefore, he
wag—-—

The CHAIRMAN. You were not unemployed, you were working
busy in the house.

Ms. BERMAN. You are right. I probably worked many more hours
than I needed to. However, I did not earn any money at my job.

The CHAIRMAN. I would point out to the panel that we have a
vote oinE on now. Senator Chafee has gone down to vote and will
come back.

Senator Graham, you are next, please.

Senator GRAHAM. Thank you, Mr. Chairman. Again, I appreciate
your tenacity in continuing to pursue these issues.

As was said in the opening statement, I think what we have here
is a combination of both a problem that Congress is going to have
to fix in terms of the law itself and continued review of how the
IRS goes about its responsibilities of collecting the revenue for the
Federal Government.

I am very distressed at what you have each said in your personal
experience as to the way in which the law has operated and the
mistreatment to which you were subjected.

Ms. Andreasen, you mentioned that in part of your odyssey in
this case was when you determined that your signature had been
forged on joint statements for two years and you pointed that out
to the Internal Revenue Service.

Could you elaborate on what response you got when you indi-
cated that the joint returns upon which your liability was, in part,
predicated were, in fact, forged? :

Ms. ANDREASEN. They were basically sorry that that had been
done, but I would just have to take it through civil court. What
famiiy court stated would not hold up for them. It was not enough,
even though my ex admitted to it.

Senator GRAHAM. So they indicated that they could not adminis-
tratively reverse that. )
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Ms. ANDREASEN. Right.

Senator GRAHAM. Did they agree that it was a forged document
but said they were without the ability to reject the legal signifi-
cance and the tax liability of a forged document?

Ms. ANDREASEN. No. It was just, sorry, I would have to pursue
it through civil court. They did not offer any particular help.

Senator GRAHAM. In reading the law which is called the Innocent
Spouse Law that provides that an innocent spouse can be relieved
of responsibility, there are four criteria that have to be met.

The first, is that a joint return was made. In most of your cases
that was the case, although in Ms. Andreasen’s case it was a fraud-
ulent joint return. -

That the understatement of tax exceeded $500, which I guess
was the case in all of your instances. And that the innocent spouse
did not know, and had no reason to know, that there was an under-
statement of tax. Finally, taking into all the facts and cir-
cumstances, it would be inequitable to hold the innocent spouse lia-
ble for the deficiency in this case. It sounds as if in each of your
testimonies that all four of those points were, in fact, the case.

For instance, on the one about that you did not know or did not
have any reason to know that there was an understatement of tax,
when you presented your case to the IRS, what was their response
to that aspect of your circumstance, that you did not know and did
not have any reason to know? Yes, Ms. Cockrell.

Ms. COCKRELL. The judge said that, because I had a B.A. degree
in English literature from a Canadian university, that I was edu-
cated and because I was educated I should have known that some-
thing looked funny on the tax returns. I have talked to tax lawyers
who have looked at the returns that said they would never have
known, and here I was from Canada.

The judge in the Tax Court said that I should have known. He
believed I did not know, but that I should have known. I do not
know how they can judge what someone should know, how you can
possibly determine what someone should know.

Senator GRAHAM. So in your case, the Tax Court determined that
you did not meet that standard of not having reason to be ignorant
of the understatement of tax.

Ms. COCKRELL. Yes, they did, in the second trial that I had to
get at my own expense after the IRS witness perjured himself and
the IRS had also withheld evidence before that. They will do any-
thing to win. The judge ruled against me the first time when they
withheld evidence because I could not prove these were shams.
Then we got another trial and he did not admonish the IRS attor-
neys for withholding this evidence that they had used to help put
the men in jail who had done the partnerships.

The judges merely ruled, well, we agree that you probably did
not know. He said, I agree that you did not know about the tax
shelters, but you should have known, so therefore you are not an
innocent s})ouse. But, clearly, it would be very inequitable to hold
ang of us liable for this. So I think we definitely meet that stand-
ard.

Senator GRAHAM. Would any other of the members of this panel
like to comment on how the IRS responded to whether you met
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those tests of not having reason to know that there had been
under-filing and the inequitability of holding you responsible for it?

Ms. ANDREASEN. My CPA, in corresponding with the IRS, showed
case law similar to mine to prove that I was innocent. Their re-
sponse to that was, again, that I was not under audit at the time
so it did not apply to me. Yet, they requested it as well, too.

Senator GRAHAM. I would like to take this opportunity to recog-
nize the accountant who has served as your pro bono advisor
throughout this long oraeal, Ms. Gayla Russell, and commend her
for her service to you and to helping us to understand and reform
this system.

I know she is representative of many professionals who have, on
a pro bono basis, been of assistance to taxpayers who were caught
in this cobweb of complexity that has fallen on each of you.

I have got to apologize. We are almost at the end of this time
period for a vote. Chairman Roth has asked that we not go into a
recess, but just a temporary dpause. Senator Chafee, who left ear-
lier, should be returning and it will be his round of questioning
next.

So if you would please excuse me, I will return as soon as I have
voteg. enator Chafee should be here shortly. Thank you very
much.

[Pause].

Senator CHAFEE. All right. We will continue with this panel for
a few minutes. The Chairman will be back directly and then we
;vﬁl go to the next panel. But I had a couple of questions for you
adies.

First, this has been very compelling testimony. I know it is dif-
ficult and embarrassing to reveal all of the things you have had to
reveal, and we appreciate a great deal your coming here and pre-
senting us with this testimony. 1
" It seems to me one of the problems is, and this is not going to
solve the situation, that you do not have a person to deal with in
the IRS. It is a game of shuffle. I forgot who the lady was that said
she was going to get a refund. Was it you, Ms. Andreasen?

Ms. ANDREASEN. Yes. R

Senator CHAFEE. Have you gotten the refund?

Ms. ANDREASEN. Not yet. It was three weeks ago that they told
me to be expecting it, and that it would take eight weeks. So
maybe in five weeks.

" Ss'r)xator CHAFEE. Are you willing to bet the farm you get the re-
und?

Ms. ANDREASEN. No. In fact, my mother sold her farm.

Senator CHAFEE. Then I believe it was you, Ms. Andreasen, or
maybe Ms. Berman, that talked about dealing in New Jersey and
Pennsylvania. Frankly, as far as the Federal Government goes,
whether somebody is in Pennsylvania or New Jersey should not
make any difference. But you got the shuffle there too in trying to
get your situation resolved.

So do you agree that if you had one person you could talk to,
whether it is an ombudsman or whether it is just somebody who
is assigned to your case, it would be a better situation? Would that
make any improvements, do you think? What we are trying to do
here is to improve this whole situation. What do you say to that?
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Ms. BERMAN. In my case, I tried to have the situation brought
to New Jersey and I was not able to accomplish that. That is what
made me be in contact to these other agencies. I felt that it would
be better if the situation were brought to New Jersey so that I
could deal with a division of the Internal Revenue in New Jersey.

Senator CHAFEE. The thing I find so unusual and disturbing, in
your cases is that the IRS did not seem to have gone after your
spouses with the enthusiasm they went after you. Could you just
touch on that, Ms. Andreasen? And some of your former spouses
have remarried. But do you get the impression that they do not
seem to go after them?

I think it was Ms. Cockrell that said the television lawyers were
able to dig up a ton of information on Swiss bank accounts?

Ms. CocKRELL. Yes. They were not even lawyers, they were jour-
nalists. They found the actual account numbers that my ex had -
had in Switzerland from the early 1980’s. It was over $1.2 million.
So if the interest went like the IRS interest, it could be worth mil-
lions now.

hSena\tor CHAFEE. But the IRS did not show much interest in all
that.

Ms. COCKRELL. No, no. 1 did talk to a lawyer who said that they
will not go after offshore bank accounts unless there is a felony in-
volved. Because these tax shelters, I think, were later disallowed,
it was not considered a felony.

In the letters I have received from many, many women who
wrote to our organization it seems to be, they have always been the
ones who were targeted, even when the women have written to
them giving the address of their former spouse. Even child support
agencies are not even enforcing that either.

Senator CHAFEE. Now, let me present you with a quandary here.
Let us make a few assumptions. One, that your former spouse was
completely responsible for the income tax return, did not do it cor-
rectly, did not report what should have been reported. In one case
I think it was an argument over whether something was deductible
or not deductible. Was that your case, Ms. Berman?

Ms. BERMAN. Yes.

Senator CHAFEE. That would not necessarily be a criminal of-
fense. But, nevertheless, let us have the situation where the hus-
band clearly was in charge of the tax return and failed to do it ac-
curately, and you signed. You are the innocent spouse.

Now the IRS comes and seizes your home which is in joint
names. That is very painful. However, the husband is the person
who, by being the family earner, is the one who paid for the house.

Now, what do we do in a situation like that; is the IRS justified
in fgoing after a house that may be in joint names even though the
wife and children are still in the house? That presents, it would
seem to me, a quandary.

Ms. ANDREASEN. In my case, in the divorce there are a lot of
debts. The judge—and I do not recall what the terminology is—said
that that is my homestead and, therefore, the banks that are com-
ing after us cannot place a lien on the home.

y quandary is, why can the IRS do it and no one else can? My
judge specifically said no one can place a lien on the home because
this is our homestead, this is for our children, we need a place.
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Senator CHAFEE. Ms. Cockrell. .

Ms. COCKRELL. Yes. Also, which was common in many, many of
" the letters we have been receiving at the organization too, that
after the divorce the house is generally awarded to the wife so it
is not in a joint name. It is probably the only asset she received.
Generally, that is because she got custody of the children. So he
got a similar amount of money, if they split the assets. He got the
cash, she ﬁOt the house. He can spend the cash and they can put
a lien on the house.

Senator CHAFEE. Well, I hope we can do somethinf to straighten
this out. Your testimony has been very, very powerful.

I guess, was it you, Ms. Berman, who testified that your $40,000
IRA was seized?

Ms. BERMAN. Yes, it was.

The CBAIRMAN. You are left with nothing, practically.

Ms. BERMAN. That was taken away from me.

Senator CHAFEE. Thank you very much, Mr. Chairman.

Ms. ANDREASEN. Senator Chafee, you were beginning to ask a
question to me about, do I feel like the IRS pursued me rather than
my ex-husband. 1 felt like that I was an easier target for them be-
cause I was an employee and it was easier to have my wages gar-
nished versus him gecause he is self-employed.

Plus, I cannot remember a time when we have ever gotten a re-
fund. We have always had to pay, is my assumption. Now I am in
the position where I could receive a refund and then I have the
home. So I believe that they came after me for those, at least, three
reasons.

Senator CHAFEE. Just in thinking, Mr. Chairman, I just wonder,
if you listen to these cases, clearly the thought is, stop harassing
these women and let us move on to something else.

Ms. COCKRELL. Hear! Hear!

Senator CHAFEE. I wonder if, in the IRS, anybody can take re-
sponsibility for saying, look, this is not the way to proceed. We are
going to forget these cases. We are not going to chase Ms. Berman,
Ms. Andreasen, Ms. Cockrell, Ms. Pejanovic, or. whoever it might
be. You just wonder if that is possible in the IRS, and you are not
permitted to do that. The only person that can give you permission
to do that is the commissioner.

The CHAIRMAN. Let me make two observations, as I listen to the
testimony of these four ladies. First of all, there is nothing in the
Code that prevents IRS from resolving these in an amicable mat-
ter. Nothing in the Code. I think that is important to understand.

But, second, having said that, in dealing with the American tax-

payer one of the purposes of these hearings is to help ensure that
theg are taxpayer oriented. The IRS should be helping these people
rather than badgering them, trying to find means of solving these
problems rather than abusing them.
- There is just something wrong when these cases dra%{on for
years, and years, and years, or decades, according to you, Ms. Ber-
man. There is just something wron%‘when innocent people find
their lives being destroyed. Part of the responsibility 18 with the
IRS, but I assure you we are going to try to build into law some-
thing that will help ensure fair and equitable treatment.

Senator Moynihan, did you want to comment?
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Senator MOYNIHAN. I would just like to agree with you, Mr.
Chairman, and say that the IRS seems curiously, at times, uninter-
ested in the experience of other countries.

Canada does not have a joint filing and so does not have this
problem. It is just across the river from Buffalo where the IRS has
an office. They could go over and say, how do you handle it? They
do not seem to do so, and they ought.

It is an agency that has stopped being interested in its subject
and is just carrying out its routine. We are very much in your debt,
all of you, for bringing this to us. It is not every day that you get
to be the subject of a lead editorial in The Wall Street Journal

The CHAIRMAN. Senator Baucus.

Senator BAucus. Thank you, Mr. Chairman. Mr. Chairman, first,
I want to thank you for holding these hearings. I must tell you that
this is a problem that is nationwide. In my State of Montana we
have a lot of complaints along these same lines, and clearly some-
thing must be done.

I am curious, though, with each of you, what you think the solu-
tion should be. One solution was alluded to by Senator Moynihan
from New York. That is, require each spouse to file separate re-
turns. That would solve some of this, but it gets into the other
problem. That is, with joint returns we have one high income earn-
er and one low income earner, and their joint tax liability is lower,
which is something desirable. So one potential solution is that ev-
eryone files separate returns.

Another potential solution, it seems to me, for those who file sep-
aration agreements and who get divorced is to follow the tax pay-
ments provisions provided for in the separation agreement.

We would have to find some way, though, to prevent collusion
somehow, because it is possible that separating couples, in their
separation agreement, might make some provisions which are out-
side of the law. We do not want that to control, necessarily. But
those are two possible solutions that come to my mind.

Then another has been sug%::sted and that is the Fro ortional li-
ability. That is, even though there are joint returns filed, that each
spouse is essentially liable for his or her proportionate share.

I am sure some of you have given a lot of thought to this ques-
tion and maybe have a solution that would make sense to yov, so
I would be curious as to what you think the nature of the solution
should be because it is obviously a big problem. It is a huge prob-
lem. Whoever wants to can jump in here and start first. If some-
body has an idea, we would appreciate it.

Ms. ANDREASEN. Well, my name starts with A so I will start
first. In ta]kin% with my accountant, one thing that would have
helped her is if she could have gone to the same person or same
department each time because every time she has talked to some-
one she had to start from ground zero up. That was difficult. One
person interpreted something this way, another person interpreted
it another way.

Another thing, too. I believe Chairman Roth, in his opeéning
statement, said that we are innocent. The IRS needs to come up
with evidence to prove that we are guilty and then come after us
if you feel that we are guilty. But as loni as we are innocent, I
think that it should be up to them to find that instead of us spend-
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ing all the money and energy in proving our innocence. They need
to prove our guilt.

enator BAUCUS. So your suggestion would be the burden of
proof would be on the IRS to prove that you are a guilty party and
also responsible for the underpayment of your spouse’s tax liability.

Ms. ANDREASEN. Yes.

Senator BAucus. All right. Anybody else?

Ms. COCKRELL. I think the money could be spent in a much bet-
ter way as well. The amount of taxpayer dollars spent pursuing all
of us over the years would have been much better spent trying to
track down these deadbeat dads, or given to cancer research. I%ost
a brother to cancer. :

The amount of money they have spent going in and garnishing
some woman’s pay for a lousy 10 bucks a month, the amount of en-
ergy required to do that just seems to be a bad business decision.
These women who are on welfare who want to work are told, you
work, we are going to garnish your pay.

Now, if you ran the country like it was a business, that is a real-
l{) stupid business decision. Let them work. Let them pay and have
them contribute and put money in the IRS coffers instead of us
s}t‘xpporting these women who want to work. We are paying for
them.

Senator BAucus. All right. -

Do you have a suggestion, Ms. Pejanovic?

Ms. PEJANOVIC. Yes. I would say that we are only talking here
about IRS. I never had a chance to speak to anyone in all these
6 years at IRS, because I believe the legal system—the law should
be changed because lawyers, friends, colleagues, everybody tells
me, you do not fight IRS. It is so difficult. I never had anyone talk-
ing me, to IRS, like to have one person and make everything so
simple. Maybe on a joint tax return, on every page, put you are lia-
ble f(‘;)r everything. Make everything so simple so people under
stand.

Senator BAucus. I do not understand. You said you never talked
to the IRS?

Ms. PEJANOVIC. No.

Senator BAucus. What do you mean?

Ms. PEJANOVIC. I never had a chance all these years, never, ever,
to defend myself. First they contacted me, like, 7 years later after
my ex-husband knew about the problem, then they started just
gutting the lien on my apartment, a lien on my salary. But I never

ad a chance to defend myself.

Senator BAUCUS. So you were never approached by IRS until
about 7 years after you separated. ‘

Ms. PEJANOVIC. Plus, they were just putting the liens and taking
the actions without giving me the opportunity to prove that I am
not guilty.

Senator BAucus. All right. Well, there is clearly a major problem
here lthat has to be addressed. Your testimony is certainly helping
us a lot.

Mr. Chairman, I thank you for holding the hearing.

The CHAIRMAN. Well, I want to thank each and every one of you
for being here. I know it is not the easiest thing to come here and
testify in this environment. But your testimony has not only been
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very eloquent, but I think most helpful to the panel as we address
this problem.

Thank you for being here. We hope that we can get this resolved
in such a fashion that others will not have to endure what you
have had to endure.

Ms. CocKRELL. Thank you.

Ms. PeEJANOVIC. Thank you.

Ms. ANDREASEN. Thank you so much.

Ms. BERMAN. Thank you.

The CHAIRMAN. Thank you again.

I would now call the second panel, which consists of three indi-
viduals who bring to the committee an in-depth knowledge and un-
derstanding of the innocent spouse issue, along with their thoughts
and recommendations on how the IRS should revamp its approach
in collecting revenue from such individuals who find themselves as
innocent spouses.

Allow me to introduce the panelists. They include Mr. Richard C.
Beck, a law professor at the New York Law School, New York City,
New York; Ms. Marjorie A. O’Connell, a member of the O'Connell
& Associates law firm; and David Keating, who is senior counsel
and director of the National Taxpayers Union.

We are swearing in the witnesses. We would ask you to please
rise and raise your right hand.

[{Whereupon, the three witnesses were duly sworn.]

The CHAIRMAN. Thank you. Please be seated.

We appreciate your being here today. We look forward very much
to your testimony. We will start with you, Mr. Beck.

STATEMENT OF RICHARD C. BECK, PROFESSOR OF LAW, NEW
YORK LAW SCHOOL, NEW YORK, NY

Professor BECK. Mr. Chairman and distinguished members, my
name is Richard Beck. I am a professor of law at New York Law
School. I have been studying the problems of joint liability for over
10 years now and I have published 5 articles on the subject. I am
very grateful for the opportunity to be here.

The shocking stories you have just heard are, unfortunately, very
similar to thousands of other women's stories, women who are
forced to pay their ex-husband’s taxes every year.

Nobody knows just how many because the IRS keeps no records
of collection attempts. To the IRS, it is apparently of so little im-
portance which ex-spouse it pursues that it does not know, and it
could not tell the General Accounting Office how often it collects
from the wrong spouse or how much money is involved.

A good rough estimate is that the IRS makes about 50,000 collec-
tion attempts a year from the wrong spouse after separation or di-
vorce.

Joint liability applies to nearly all married couples because near-
ly all married couples file jointly. That is because there is a slight
tax savings.

I estimate that over 90 percent of the victims of joint liability col-
lections are women. The IRS usually attempts collection from
whichever spouse it finds first. After divorce, the wife often re-
mains at the marital address on the joint return and the IRS will
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usually look no further, even if the victim tells the IRS where to
find her ex-husband. We have heard several accounts of this.

There is a very simple solution to all of these problems: joint li-
abilitgr should simply be repealed outright and retroactively. Repeal
would cost very little, it would not open up any new avenues or op-
portunities for taxpayer abuse, and you would need to make no
other changes in the tax system. You do not have to go to separate
returns, do not have to change the rates. Desirable as some of
these things may be on their own, nothing else need be done.

No other developed country in the world imposes joint and sev-
eral liability for income taxes in the way we do, including countries
which also offer income splitting on joint returns.

In many countries that once imposed some spousal liability, it
has been repealed as archaic, unfair, and inconsistent with modern
conceptions of women's rights to economic independence. It should
be repealed here as well.

How do we get here today? Joint and several liability was first
enacted in the United States in 1938. The story begins with an IRS
error, which led to a 1935 decision in the Ninth Circuit by the
name of Cole. In Cole, the IRS negligcntly allowed the statute of
limitations to run as to the spouse who actually owed the tax.

When it discovered its error, the IRS then continued trying to
collect from the wrong spouse anyway on a completely invented
theory that filing jointly entailed joint and several liability.

In court, the IRS argued it needed joint liability because joint re-
turns do not exhibit each spouse’s separate income and deductions
and so, the IRS claimed, it could not ggure out which spouse to tax
and for how much.

One may wonder whether the IRS made this argument in good
faith because at that very same time in 1935 the Treasury was pro-
mulgating new regulations which would limit charitable deductions
on joint returns to 15 percent of the donor spouse’s separate net in-
come, which necessarily involved the very same calculation of sepa-
rate incomes which the government was arguing in Cole it could
not make.

In any event, the Ninth Circuit rejected the IRS argument of ad-
ministrative necessity because in Coie the separate liabilities of the
spouses were stipulated. The court then noted that if a case should
ever arise in which some doubt actually existed as to which spouse
earned what, the IRS remained free to assess both spouses and let
them prove their respective incomes.

The court then rejected joint liability on the ground that it would
violate the cardinal principle of the income tax, which is that it is
levied in accordance with ability to pay, which means in proportion
to each taxpayer’s own income and no one else’s. The Ninth Circuit
got it right in Cole.

After its 1935 defeat in Cole, the IRS urged Congress to enact
joint and several liability, which Congress did in 1938. Congress
got it wrong in 1938. The only explanation put forth in the commit-
tee reports in 1938 was the very same administrative necessity
which had been rejected in Cole.

The new Treasury report which just came out yesterday and
which I spent last night reading repeats the same red herring, that
we need joint liability because the IRS cannot tell who earned
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what. The IRS could tell in 1935 and the IRS could tell much more
easfily }x:ow in an age of information reporting on W-2s, 1099s, and
so forth. :

Joint liability was far too broad a solution in 1938 to the per-
ceived problem, if indeed there ever was a problem at all. Congress
improvidently handed the IRS a blank check in 1938 which it
gradually emboldened itself to employ and abuse in situations very
far removed from any administrative necessity.

The current application of joint liability to separated and di-
vorced women seems entirely unintended. There were half a dozen
cases decided before 1938 in which the IRS pressed its theory of
Jjoint liability, but not one had involved divorce, including Cole. Nor
could Congress have foreseen in 1938 the post-war explosion in di-
vorce rates.

To pursue divorced women for their husband's taxes without
even attempting to collect from the husband first is certainly not
an administrative necessity. Just the reverse, it is on its face a gra-
tuitous and intolerable abuse of power.

Adequate reasons for imposing joint and several liability have
never been provided. Contrary to widely held belief, joint return li-
ability was not enacted as the price must pay, or quid pro quo, for
lower tax rates on joint returns.

Joint returns were first introduced in 1918, apparently for the
sole purpose of convenience and provided no special tax rates or
-privileges for married persons. For 20 years afterwards, we had
Joint returns but no joint liability. .

The favorable tax rates for joint returns computed by income
splitting were not introduced until 1948, some 10 years after enact-
ment of joint liability.

The quid pro qut justification for joint liability is as weak logi-
cally as it is historically. The tax advantage of joint filing is usually
quite modest, but éven this advantage exists only when corapared
with1 the punitive/rates applicable to married persons filing sepa-
rately. ‘

For nearly half of all couples, joint returns require higher taxes
than the couple would pay if they were not married at all. This is
the marriage penalty.

Also, the sizg of the alleged benefits of joint filing, if any, bears
no relation to the joint return liability assumed, which can be un-
limited in ambunt. o ,

Finally, the alleged benefits of joint filing usually inure to the
husband alonpe, while the liability is almost always borne by the
wife. Joint réturn liability is not only unfair in principle, as applied
it is highly discriminatory against women.

A second rationalization for joint liability which is no better than
the first, is that the married couple is an economic unit and, as it
shares its income and assets, it should share its tax burden. How-
ever, there was no evidence that couples who filed jointly share as-
sets any more than couples who file separately. I any case, to
apply the one pocketbook theory of marriage to couples who have
already divorced and divided their assets is simply ludicrous.

To sum up, joint liability never had any legitimate purpose when
it was first enacted and it is now a huge national problem. It per-
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mits the persecution of women through the tax system and it is
perfectly legal.
The CHAIRMAN. Thank you, Professor Beck.
d.[’Iihe prepared statement of Professor Beck appears in the appen-
ix.
The CHAIRMAN. Now we will call on Ms. O’Connell.

STATEMENT OF MARJORIE O’CONNELL, O'CONNELL &
ASSOCIATES, WASHINGTON, DC

Ms. O’'CONNELL. Thank you, Senator. Senator Roth, members of
the Senate Committee on Finance, I have been a practicing attor-
ney for 25 years. In those years I have specialized in taxation, es-
pecially as it affects the family. I have written numerous articles
about this issue, and a couple of books.

Ten years atgo I was involved in a project to bring relief to inno-
cent spouses from that difficulty which had arisen under the cur-
rent provisions then that only relieved people who had a problem
with an omission, not deductions or credits.

In the decade since, I have watched what we believe was the
rounder wheel really get battered into a misshapen block that does
not any more in my judgment pull the wagon of equity at all.

I urge on you that the current innocent spouse law is unwork-
able. That which has been proposed in Taxpayer Bill of Rights III
as a remedial legislation is better than what we have got, but it
does not work either. It leaves us with two extraordinarily difficult
burdens for people who would allege that they were innocent.

To be an innocent spouse a person, under both of these rules, the
current rule even as it would be amended in TBR III, has to prove
that she did not know, or have reason to know, of the item on the
return that caused the understatement.

He or she has to prove also that it would be inequitable to hold
him or her liable for the tax and the courts and the Congress have
defined inequitable to mean that the party alleging innocent status
must prove that he or she had no benefit. These two negative bur-
dens of proof would be extraordinary in a commercial context in a
well-funded litigation.

For the kinds of witnesses you heard this morning and the many,
many more who t? to tell their story on audit but can get no one
to listen in the administrative quarter before they ever get to a
court, it is an impossible mountain to crawl.

Notwithstanding that, even when you, in my opinion, in cases
where I have had established precedent that you had no reason to
know and that you had no benefit, which is, by case law, defined
to be extraordinary benefit, not maintenance of the same standard
of living but some extraordinary benefit, from the error on the re-
turn there are some decision makers, administratively and on the
courts, who are going to find that if you are “smart enough to be
in the marketplace,” you “had reason to know,” and you will never
change their minds about that.

Similarly, there are decision makers in the Service and on the
courts who believe that there is, indeed, a case that if, after a long-
term marriage, you got any portion of the marital estate in a di-
vorce, well, then you benefitted from that estate having been con-
served by not paying taxes, therefore you are not innocent.
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There can be a system designed that is fair to taxpayers, easy
to administer for the Service, and simpler for all of us.

What troubles us about this problem? We have heard it articu-
lated several times. It is people having to be held liable for income
for which they are not responsible, in the case of reporting it incor-
rectly, when they made no mistake.

How did they get into that situation? It is not that they did any-
thing wrong. They did what there might have been a lot of social
pressure in their family to do, not to mention the economic pres-
sures in the statute. They signed a joint return.

What we must do, is disassociate joint return signing from liabil-
it%'1 on the joint return. It is this solution to the problem that is that
which was adopted a couple of years ago by the American Bar As-
sociation in a project in which I participated at great length.

In addition, we must provide relief to those residents in commu-
nity property States who do not sign joint returns but, nonetheless,
are liable because of community property laws for the income of a
spouse of theirs when they have no economic involvement or bene-
fit from accumulation of that income or reporting it.

Therefore, I recommend that married persons be taxed only on
their own individual incomes without liability for tax on the income
of their spouses, even when they file joint returns or are residents
of a community property State.

I smiled this' morning to hear how easy that is to understand.
Four people, none of them trained in the law or trained in taxation,
could explain to you the right result: I should only have to pay
taxes on my income. If only I had to pay taxes on my own income,
I would not be sitting here today because I always pay taxes on my
own income,

There really is no difficulty in figuring out what should be an in-
dividual's gross income on a tax return. If there is any difficulty
it might be in making allocations and apportionments of deduc-
tions, but this is done routinely in other sections throughout the
Internal Revenue Code.

The audit process almost necessarily reveals sources of income
and, as my colleagues have alluded to, information reporting over-
whelmingly solves the problem for the bottom 90 percent of the
taxpaying ?ublic with W-2s, 1099s, K-1s, and the like.

I would like to emphasize that separating liability from signing
a joint return does not require getting rid of the joint return. It
does not require "huge tax structure changes. It does not require
our having to solve, for this problem, that incredible debate of what
to do about the marriage penalty and all of the social and emo-
tional issues that can be raised in that. You can fix this problem
for these people and all of my clients without having to have that
debate, and I urge you to do so.

We have devised a formula in the proposal which is attached to
my written testimony to determine the amount of tax that would
be owed by an individual under our proposal. Each spouse’s tax
would be calculated as if he or she filed a separate return as a
married individual.

Then the ratio of a spouse’s separate tax to the sum of the sepa-
rate taxes of each spouse would be applied to the total joint tax
due. That way we do not up-end the tax structure, we do not ever
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change the document we are signing, the sacred 1040 will not have
another column, it will not have a special box.

As a matter of fact, under our proposal the whole system of sepa-
rating liability will only come to the fore in those cases when, on
audit, a deficlency is assessed and one taxpayer says, I can prove
what is my income and that I paid taxes on my income. For all of
the other people who signed joint returns, they are never even
going to know you disassociated liability from signing the joint re-
turn. ‘

We have got a Supreme Court case called Poe v. Seaborn that
was decided in 1930 that causes community property residents to
have to pay taxes on the income of a spouse. Poe needs to be legis-
latively regealed to solve this problem. After its repeal, it is our
recommendation that the provisions of Internal Revenue Code Sec-
tion 879(a), which already repeal Poe in certain circumstances, be
applied to the income of community property State residents to de-
termine who has which income. 879(a) says, for example, you
earned it, it is your income. If you managed the business, that is
your business income, et cetera.

So, in conclusion, I strongly recommend that the Senate pass a
bill that eliminates joint and several liability and that, in substitut-
ing for joint and several liability, in those other kinds of policies
we are recommending that gou send a very stroni message by
making your proposal available to everyone who is being harmed
now.

Gentlemen, I know how strongly you feel about retroactivity, but
I urge you not to leave those four women you heard about this
morning out in the cold and only save the people who the Service
finds in 1999.

Thank you very much.

The CHAIRMAN. Well, thank you for your very helpful testimony.
We particularly appreciate your coming forward with a specific rec-
ommendation. Just let me say, I am very sympathetic to the prob-
lem of, what do we do with people like the four that were before
us today. They have already suffered tremendously and we are
very sympathetic to what you are saying.
d_[’Iihe prepared statement of Ms. O’Connell appears in the appen-

ix.
The CHAIRMAN. Mr. Keating.

STATEMENT OF DAVID KEATING, NATIONAL TAXPAYERS
UNION, WASHINGTON, DC

Mr. KEATING. Mr Chairman and members of the committee, I
thank you for the opportunity to appear today on possible reforms
of the innocent sg;)use rules. I represent the members of the Na-
tional Taxpayers Union this momin%.

Mr. Chairman, we commend you for the excellent series of hear-
ings you have already held on how the IRS works, and does not
work, and your decision to take a little bit of extra time to see that
the IRS is reformed and restructured properly. We sincerely appre-
ciate that decision, which we know may have been a difficult one
politically.

Now, everyone makes mistakes. We are all human. That is why
pencils have erasers. Even the IRS has Form 1040X for amending
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a tax return. But there is one mistake Federal tax law will not for-
give. That is the decision to file a joint return. , -

Now, strangely enough this is not something that is in the law
itself. This is an IRS regulation. You cannot go back and amend
and file separately once you have filed jointly.

Married couples do not have to file a joint return. They can
choose to pay more tax, sometimes thousands of dollars more tax,
for the privilege of filing separately and getting that legal protec-
tion,

I want to point out that this is in addition to the much criticized
rgaé'riage penalty many couples pay for getting, or staying, mar-
ried.

We have heard about the so-called innocent spouse rules. For
many years my colleagues and I at the National Taxpayers Union
actually have called these the “lucky spouse rules” because there
are a few people who can meet all the tests involved.

This policy and this rule has simply not worked in the real
world. In many marriages, wives are reluctant to tell their hus-
bands, or vice versa, I am sorry, dear, I promised to stay with you
for better or worse, but not through IRS collections and audits. So
I think we should file separately, even though it means a few thou-
sand dollars each year less to spend on our children.

But that is exactly the decision we are forcing people to make
today. The lower the income, the less likely they can afford to file
separately. They cannot afford to do it. The tax law changes of the
1990’s are making it financially much more difficult, if not impos-
sible, for low income and middle class spouses to file separately
and get that legal protection.

One major factor is the growing iraportance of the Earned In-
come Credit during the 1990’s, but it is not available to married
couples filing separately. If you are a low income taxpayer you usu-
ally cannot afford to give up the Earned Income Credit. You just
cannot afford do it. B

The new 1997 Taxpayer Relief Act also barred couples filing sep-
arately from claiming the new educational credits, deducting edu-
cation interest loans—which is an above the line deduction, I might
add—or even converting to the new Roth IRA. Couples filing sepa-
rately also cannot claim the child care expense credit.

I want to say a few things about this “reason to know” standard

__and joint liability requirement that some people think are nec-

essary. We think this is a ridiculous position in today’s day and
age.

First, about half of all tax returns are prepared by professionals,
yet the fact the return is prepared by a professional does not help
to meet the “reason to know” test.
~ Second, filing separately often increases the marriage tax penalty
on those who can least afford the penalty to begin with. So even
though they may susgect their spouse is doing somethini wrong,
practically speaking there is nothing they can do about it by filing
separatelﬁ, other than getting a divorce.

Third, how many spouses grill the other spouse, and how many
members of this committee grill their spouses, with a range of due
diligence questions concerning your tax return, and what questions
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should be asked? I do not know. I am not sure anyone could tell.
you.

Senator MOYNIHAN. Could you give us a list? [Laughter.]

Mr. KEATING. But that is what is involved.

Fourth, I do not even like this terminology of innocent and guilt.
Even if a wife suspects her husband is cheating on his taxes and
gets some of the money, what is she guilty of? Filing a joint tax
return. If she had filed separately, she would not have done any-
thing wrong. This is CI’BZ{. -

The house-passed legislation will not adequately protect innocent
spouses and it is up to you in the Senate to fix it. There is a way
out of this mess. I will not discuss it further. But the ABA—the
American Bar Association, not the Bakers or the Bankers—have
proposed a measure that simply divides the tax liability according
to who earned the money or who was responsible for the mistake
on the tax return.

Now, this may be a radical idea by IRS standards, but the rest
of the world does not think so. I do not think Congress should
enact legislation that denies to American married couples the tax-
payer rights that Canadians, Europeans, and the Japanese tax-
payers take for granted. We should have more rights in this coun-
try, not fewer.

There is another thing I want to add here. That is, we have to
focus on taxgayer remedies, just not on legal rights. Too often the
taxpayer right provisions of the Internal Revenue Code remind me
of the civil rights provisions of the former Soviet Union constitu-
tion. On paper they look great, but in practice there is often no ef-
fective protection.

We often get a question from taxpayers, can the IRS actually do
this? Well, we say, no, not really. at can we do about it? The
fact is, many taxpayers cannot do anything about it because they
cannot afford to fight for their rights. As you consider ways to re-
form the innocent spouse rules, I want to ask you to keep one very
important thing in mind.

Please ensure these reforms will work for the many divorced
working mothers who cannot afford an attorney to fight for their
rifhts. Relief must be structured so that it can, and will, be grant-
ed through the administrative measures that are easily accessible
to taxpayers. The ABA’s proposal sets up the structure to do ex-
actly that through the audit process that the IRS itself has.

I will leave you with one other suggestion in terms of tacklins
this problem, which we believe is a second-best solution compare
to the ABA’s recommendation, and only if you are unwilling to
adopt the ABA recommendation would I suggest you look at this.
That is, let divorced spouses file an amended return as married fil-
ing separately. '

Why should taxpayers who are jointly filing not be able to amend
their returns, especially for a divorced person who may realize
after filing jointly that their ex-spouse was a liar or cheat, and not
just on their taxes?

The first question that many widows and divorced women who
are still making payments on their husband’s taxes might ask the
Congress is, why can I not amend my filing status from joint to
separate?
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In fact, a few days ago the IRS Taxpayer Advocate endorsed this
approach even though the Advocate’s suggestion was, in my opin-
ion, flawed in the method of implementation. Our written state-
ment has a suggested statute for filing an amended return sepa-
ratelyl,1 but again, I would encourage you to choose the ABA ap-
proach. A

In conclusion, I would like to add just one last thing here. If I
could choose just one taxpayer right to add to the IRS Reform and
Restructuring Act it would be solving this problem of innocent
spouses and adopting the ABA recommendation. The job of protect-
ing taxpayers’ rights will never end as long as we have a tax sys-
tem

We sincerely appreciate the time that you have spent, Senator
Roth, and all of the members of the committee, over the last sev-
eral months holding these extensive hearings and seriously consid-
ering how to formulate legislation to finally protect divorced
spouses.

Thank you very much.
d_['Iihe prepared statement of Mr. Keating appears in the appen-

ix.
The CHAIRMAN. Well, I want to thank each and every one of you
for your excellent testimony today. I think it is extremely helpful.
Frankly, certainly it is my intent at this stage to press ahead with
the American Bar proposal.

Professor Beck, you heard the four cases we had before us. You
testified that f'ou would estimate there is something like 50,000
cases a year. I think the GAO has guesstimated that it could be
as high as 75,000 to 80,000. But either figure is shocking, out-
rageous.

I would like to ask the other two, do you have any estimate of
how widespread this problem is? Ms. O’Connell.

Ms. O'CONNELL. Senator, I would like to speak from my anec-
dotal experience in 25 years of practice. Virtually every time I start
examining the financial records of a family I find some problem on
a tax return. You have to remember that the Service only audits
a little over 1 percent of the tax returns.

I think we have to realize that we have a Nation exposed to
being pursued by the Internal Revenue Service. In a sense, there
is something to be said for being on the lucky side of the audit if
you are in the 98.5 percent that are not audited. So when I look
at exposure, I have to say there is a very high exposure.

When we looked at how the Service actually handled innocent
spouse cases that it got, we had the same problem trying to get in-
formation from them from administrative sources as the General
Accounting Office did. They do not know. They really do not know.

Many times the people who mention innocent spouse to them do
not mention it in writing, so even if it gets discussion it never gets
appropriate or adequate attention.

The"GAO numbers, as far as I can tell based on the sampling
they did, are good to rely on for the amount of times the Service
may document that it handled an issue. I would venture to say it
handles the issue much, much more than it documents but it sum-
marily rejects-it as a defense. Beyond that, the issue is rampant
throughout our Nation.
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For people like Mrs. Berman, where there is no fraud, there is
no tax shelter, there is a legitimate difference of opinion, at least
at the time that the family filed the return, about whether a deduc-
tion was appropriate or there should have been an addition to basis
for capital account. So in the most simple of situations, people can
find themselves on the wrong side of this issue in a widespread
way.

Mr. KEATING. We do not have any statistics at the National Tax-
gayers Union about how many people fall into this problem, but

ased on the comments and calls we have gotten over the years I
would say it is certainly one area that causes the greatest series
of difficulties for taxpayers who are trying to comply with the law
and honestly pay their taxes.

The CHAIRMAN. Ms. OConnell, I think you urged and rec-
ommended that whatever correction we take apply to people like
those that were before us today, current cases. Mr. Keating, would
you agree with that?

Mr. KEATING. Absolutely. Absolutely.

The CHAIRMAN. Professor Beck.

Professor BECK. Absolutely. Joint and several liability was a mis-
take when it was enacted and it should be repealed retroactively
as a mistake.

hMg. O’CONNELL. Senator, may 1 offer something with respect to
that? :

The CHAIRMAN. Yes, please.

Ms. O'CONNELL. I would like to note for the record that when,
in 1984, the last major remedial legislation for innocent spouses
was enacted it was made retroactive to 1939, the first year that
joint and several liability applied. So there is good precedent when
one works in this field. The Congress and the President have al-
ready chosen to deal with everyone who is afflicted, not just work
prospectively.

Mr. KEATING. The idea also that taxpayers are waiting literally -
decades to try to resolve these problems and would not be helped
by a change today, I think, would be a crushing blow for many of
them, that we have acted but not solved the problems that are out-
standing for years and years.

The CHAIRMAN, Well, one of the things that shocked me at the
testimony this mornin§ was the time span of several of the cases,
not just years, but at least in one case, decades. Is there a lesson
here regardir:]g the abuse of the way the statute of limitations is
being enforced?

Ms. O'Connell.

Ms. O’CONNELL. Yes, Senator. I would suggest to you that if I
were representing a client and a revenue agent suggested to me
that he or she were going to start sticking signs on the trees in
front of my client’s home, I would suggest that they issue a defi-
ciency letter so that I could see them in Tax Court. But these peo-
ple did not know how to say that. All they knew was, they did not
want some bad things to happen.

They were told if they would sign this piece of paper, we will just
keep talking to you about the problem and we will give you some
time to work out the problem. And maybe they even held out a
hope that the really guilty person during the period of time would
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be hgld responsible and pay the tax, but none of that ever hap-
pened.

So I do think it is thie case that the Service, in negotiating exten-
sions of statute of limitations, deals from a position of extraor-
dinary émwer and intimidation when it gets that statute extended.

The CHAIRMAN. Any further comment?

Mr. KEATING. Well, it is a difficult problem and I greatly regret
the fact that the statute for collecting a tax was extended not long
ago. Not only was it extended in legal terms, but the taxpayers can
waive the statute, so you get these cases that can drag on for dec-
ades and decades. I am not sure how to solve the problem either,
other than I certainly would not want Congress to extend the stat-
ute for collection any further than already exists, which I believe

---ig-already too long to start with.

The CHAIRMAN. Professor Beck.

Professor BECK. Well, of course, if women are not liable for their
ex-husband’s taxes to begin with, which is all of our proposals here,
we have all been saying the same thing, that the A proposal
should be adopted, if there is no liability, then the problem of ex-
tending the statute of limitations, interest, and penalties, and so
forth in these cases is just mooted, it is no longer important.

The CHAIRMAN. One final question. Can the American Bar Asso-
ciation Froposal be administered by the IRS? I know, Ms.
O’Connell, you touched on that. I would like to ask the panel, what
are your views regarding the concerns raised in the Treasury re-
port regarding the ABA proposal that equitable relief would still be
required, married taxpayers and community property States would
not be helped much by the rogosal, and taxpayers would have to
maintain records to establish the pro]')er allocation of tax liability.
Do you want to add to your comments?

Ms. O’COoNNELL. Yes, Senator. My opinion is wrong, wrong, right.
It is wrong that under our proposal we ever sought to achieve 100
percent proportional responsibility for taxes.

We understand in designing a system that there would be cir-
cumstances where it would be too difficult to give a refund or there
would be a circumstance where a party’s deduction actually had
benefitted a spouse otherwise innocent of the problem on the re-
turn and we do not seek to readjust those historic developments.

So impugning the American Bar Association proposal because it
is not 100 percent perfect in granting relief, I think, is kind of a
smile considering the system that the Treasury Department would
suggest you retain. We never said it was 100 percent perfect.

The second thing with respect to community property, I take
issue with. I think that is wrong also. I have read the Treasury re-
port in the 24 hours it has been made available, and I thank you
very much for scheduling this hearing because I do not think its
release yesterday was at all coincidental; we have only been wait-
in%a little over a year.

he report, when it talks about the Poe v. Seaborn case, posits

an example of a person who can bring a premarital tax liability to

a new marriage in the community State, and then the new spouse’s

earnings would be responsible for old taxes from a prior marriage,

;ven it Poe were repealed. 1 disagree with that interpretation of
oe.

‘
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Just to be sure that my disagreement was correct, I called my
colleague Professor Susan Kalinka at Louisiana State University
who has done an excellent paper on community property and the
repeal of Poe in this issue which I will be happy to provide to the
committee, and she concurs with me that that is not the result of
the repeal of Poe and that, as a matter of fact, Poe succeeds in the
needs we choose to meet.

The second thing the Treasury says is, well, if you repeal Poe,
you are going to have to institute some other system. Senator, we
already proposed what system to institute. It is already in the In-
ternal Revenue Code under Section 879(a). We are just extending
that application from couples where there is a nonresident spouse
to all couples who have an issue about how to attribute community
income. So those were the two wrongs.

The right was, you are going to have to keep records.: Yes, you
are. Yes, you do now, yes, you should, and yes, you will. I think
every one of those women who are up on this panel today said
something ‘that amounted to saying, I only had W-2 wages and I
could prove it. I knew exactly what I reported on the return. I had
my pgy stubs. If only I had the chance to prove it. They have their
records.

The one new citizen, or I am not certain if the lady is a citizen,
but the one woman new to the United States, I was interested to
hear, has every single return since she has been here. So I do not
think Americans have trouble keeping records, they do now. There
is nothing more burdensome about what we propose.

The CHAIRMAN. Thank you.

Mr. Keating. T

~ Mr. KEATING. As far as administration of the system, first of all,
the IRS should be thankful that many taxpayers file joint returns.
The computer systems would be swamped if everyone filed sepa-
rately. After hearing some of these horror stories, maybe more peo-
ple will. But there is an exception allowing a taxpayer to file an
amended, separate return after filing a joint return. Unfortunately,
you have to be dead to do that.

The IRS officials, as far as we know, have not reported any prob-
lems with the current rule which permits this as an alternative for
Eersonal representatives of deceased taxpayers, and this exception

as been in the law for decades. E

Indeed, the report that came out yesterday did not raise, as far
as I could tell, any significant administrative concerns. Certainly
some reprogramming of computers would be required, but the ad-
ministration could easily be handled.

Certainly when you compare all of the nonsensical efforts to
squeeze, as Professor Beck said in his written statement, blood out
of turnips, perhaps the IRS could even save some administrative
efforts by going after the taxpayers who morally really do owe the
taxes and may have the capability to pay them.

The CHAIRMAN. Professor Beck.

Mr. BeEckK. I think the Treasury report greatly exaggerates the
difficulties there would be in implementing the ABA proposals,
largely with quibbles. We have rules to separate income and deduc-
tions of the spouses. They work.
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I would point out to you that there is a huge amount of litigation
reported in the innocent spouse area. I think there is around 700
reported decisions.now. One of the elements that the claimant has
to show is that the tax item in question is an item of the other
sﬁouse. To my knowledge, there is not a single decision in which
that was a problem. It is simply not a problem.

As to the Treasury’s analysis that our ABA proposal would still
ieave some nonproportional or unfair situations, I think that is
based on a misunderstanding between the situation between past
taxes already paid and future taxes that are being demanded.

In the case of taxes already paid, of course you cannot have a
system where, if a husband overpaid the family taxes and gets a
divorce, then 2 years later decides it was a bad thing to do and he
wished he had not paid, he cannot ask the Fovemment to have
taxes refunded to him and charged to his ex-wife.

We are talking about future taxes. If taxes are demanded that
are in excess of what has been paid, at any time either spouse can
say, no, I want to be assessed only on my separate income; I will
pay that and no more.

'he CHAIRMAN. Thank you, Professor.

Senator Moynihan.

Senator MOYNIHAN. Mr. Chairman, thank our panels, both. Many
groups of citizens come before us and tell us about a problem, but
you seem to have come with some answers, which is rare and wel-
come. Obviously there has been work at this for some time now,
the Bar Association and all.

I guess I have two questions. One, is I congratulate Ms.
O’Connell for having read this overnight. It would have taken me
a week. I think, Mr. Chairman, we could ask Secretary Lubick to
come in and talk with us about how to handle this.

I have the impression that the proposals from the Bar Associa-
tion and from the American Institute of Certified Public Account-
ants are straightforward and do not require a large amount of new
calculations within the IRS. Is that not right, Professor Beck?

Mr. BECK. That is correct. We have rules under current law for
separating income and deductions of spouses. For example, in the
case of a refund from a year in which a joint return was filed to
a {ear in which the spouses are divorced, there are very specific
rules for untangling, unscrambling the income and deductions and
deciding what part of a refund belongs to which spouse. All we
need to do is use those precise rules now in effect for the situation
of untangling liability for unpaid taxes.

Senator MOYNIHAN. It is not every day we have someone come
alonF with a problem and what seems to be a solution. I mean, this
is clearly an untoward, unhaplpir situation. It evolves from a
changed condition in our national life. The number of divorced cou-
ples is solvery much greater than it was in 1935 when Cole was
decided. It is a different social situation.

Could I add one comment. The IRS has a huge problem with the
year 2000 matter and its computers. You are all aware of that in
the audience. I got knowing smiles from everyone involved. The

ear 2000 comes first, because if it all closes down we close down.

e lights go off. This could be handled without making the other
impossible; would that be your judgment?
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Ms. O’CONNELL. Yes, Senator, if I may address that. The Treas-
ury Department, in its report, which I know you have not had an
opgortunity to read everil it of——

enator MOYNIHAN. I have had an opportunity, just not the abil-
ity, will or— '

[Laughter.]

Ms. O’'CoNNELL. Well, it shows you what I think good reading is.
By my last evening’s reading from the Treasury report on page 37,
the Treasury says the IRS could handle the separation of liability
?uestions under the proposal we have advanced as it currently does
or joint-tax assessments that are separated in the event that inno-
cent spouse relief is granted.

This is currently accomplished on a separate computer system
used primarily for collection actions on a former joint account. They
already do it. They know how to do it, they could continue to do
it. They introduced that remark by saying, well, you know we
mi%ht have to make some changes in the master file programming,
so I would say, make them. But they know what to make. The pro-
gram already exists in another systern. It is not rocket science.

Senator MOYNIHAN. Yes. Well, thank you very much, indeed, for
that. My God, I read one paragraph of it. [Laughter.].

Could I ask just one last question. Before this hearing I think the
matter that most pressed the committee with regard to this par-
ticular subject was the marriage penalty. But it is your view that
we do not have to interfere with that whatever, just by providing
the alternative, you can choose one or the other. Mr. Keating, I see
you want to respond.

Mr. KEATING. This problem, I think, is a separate problem from
the actual marriage penalty, the penalty two people pay in extra
taxes for either getting or staying married. That 1s, I think, a se-
vere tax and social problem. But this is a separate issue.

This is a question of liability, of just trying to ensure tax justice,
in a way. \&e have, with this issue of joint and several liability, a
situation where people are paying taxes that, on any moral basis,
they do not owe.

The decision to file a joint return is, for many people, a much
more risky situation than investing in short sales, options, or de-
rivatives. Yet we require all kinds of signatures on special forms
telling people they understand the risks of those kinds of risky in-
vestment strategies, but signing a joint return can cause massive
bankruptin7 losses just as easily as these other investment deci-
sions, with less knowledge.

Senator MOYNIHAN. Nicely said. Thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Grassley.

Senator GRASSLEY. Well, thank you all very much for your testi-
mony, and particularly if it has not been acknowledged already.

Mr. Keating, I want to thank Rgou for your service on the Com-
mission for Restructuring the IRS. You worked hard on that issue
with a couple of us from this body, and we appreciate very much
your contribution to that as well.

In the United States Senate, most of us have People on our staff
that we call case workers that handle most of the problems we
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have with various government ‘agencies, including the IRS. Our
constituents come to us and we have people that are very well
trained to wind their way through the bureaucracy to help, hope-
fully, solve problems and solve them successfully. We do not always
bat 1,000, obviously.

-But I became aware of this innocent spouse problem myself one
time. I guess I have my name listed in the phone book in Iowa. I
found out Christmas 1995 that that was not a very smart thing to
do when an elderly lady, who was being hit as an innocent spouse
and had had months and months, and maybe it has gone on for
years, of problems.

She did not bother me for hours, but she bothered me for a long
time. Well, I should not say she bothered me. I get paid for helping
people like that. But it was on Christmas day anc{) it was not ex-
actly the time you want to receive a call.

Senator CHAFEE. I referred her to you. [Laughter.].

Senator GRASSLEY. I used to call you friend.

Anyway, she called about the problem she was having with the
IRS. It was exactly this obligation she had. As cheerful as it was,
the worst thing about it was, here was a woman that just feared
the IRS. Total fear. Did not even want to even sit across the table
from an IRS person. That was my first acquaintance with probably
problems that my staff had been working on for years about inno-
cent spouses.

But it brings home not only the problem that this hearing brings
out, but it also brings home the fact, why do we have to have a
government agency that people are afraid to deal with? As much
_ as we do not want to have problems that have to be solved, you
should not actually fear sitting across the table from somebody who
is working for you. That is the situation that we have presented
here so often.

I want to get on the record an entire statement that I am going
to put in the record, but I want to make sure that there is a per-
sonal understanding of another constituent problem I have. This is
from a letter. “I am writing to you at the 11th hour in the last des-
perate effort to avoid emotional and financial ruin at the hands of
my ex-husband and the Internal Revenue Service.” This kind of de-
scribes her problem. She owes $142,000 to the IRS for tax ramifica-
tions of an investment her then-husband r-ade 17 years ago.

She had nothing to do with this investment, never read anything
associated with this investment, never understood the particulars
of the investment, never filled out a tax return claiming the deduc-
tion for an investment.

In addition, she never chose to spend the years her husband
spent in Tax Court while penalties and interest accrued. As you
can imagine, after 17 years much of the $142,000 is not the origi-
nal tax owed, but rather the cost of spending nearly 20 years fight-
ing the IRS.

Now, years after divorce after leaving an unfaithful husband, she
is on her feet. Although she entered the workplace only a couple
of years before her divorce, she is now a successful real estate who
supﬂorts herself and prides herself on her work and her reputation
in the community.
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As she said, “At 58, I paid off the majority of my debts, a large
portion of which was overhang from my failed marriage. I have
managed to put away a small amount of money for fétirement; but-
will have to spend a significant Portion of my normal retirement
years working full-time because I am told that the IRS will take
my retirement funds and maybe even my home.” So it looks like
the IRS might even take her IRA, put a lien on her house.

She would consider filing for bankruptcy to escape all of it, but
values her professional reputation too much to take this time-out.
So she is left alone, hardworking, with no prospect for retirement
or an end to her harassment. )

Now, an editorial comment on mﬁ part. It seems to me that there
are many things about this story that ought to disturb us, but first
is the fact that there is a marriage based on trust. The current sys-
tem holds spouses, usually former spouses, liable for trusting their
spouses.

In the case of my constituent, she learned the hard way that she
could not trust her husband who had a long-term affair that caused
the divorce. Frankly, this affair should be the worst breach of trust
that she suffers. Instead, our tax laws and the IRS are assurin
that a 1981 tax deduction is an ongoing wrong that she has to suf-
fer as she moves on in her life.

One of you said something about getting blood out of a turnip.
I think the case that I had on September 25, 1995 is an exam {’e
of where it should have been obvious to the IRS, why harass this
woman, you are not going to get anything out of her anyway. She
did not have it.

I want to ask just a question of all of you. That is in regard to
not just the cases that are before us, but in particular, Professor
Beck and Ms. O’Connell, to use your experience.

How could we reform collection procedures so they do not hurt
people trying to get back on their feet, whether they are innocent
spouses or whether they are other people that are being harassed
by collection agencies when they do not have the resources to pay?

Mr. Beck. I think a good step has already been taken in that gi-
rection with offers and compromise. I think it is a good idea for the
IRS to clear bad debts and give people a new start by letting them
pafr whatever they can on their tax debts and ending it.

f it is five cents on the dollar, take it. Give the person a new
life, let him work and keep his earnings. We have a program like
that which works now better than it did before, but we should
probably do a lot more.

Senator GRASSLEY. Ms. O’Connell.

Ms. O’'CONNELL. Senator, I would recommend with respect to the
offer in compromise program that the Internal Revenue Service be
instructed to modify the ratios it uses to determine whether it
should accept an offer. The people who administer that law right
now believe that they have to liquidate everything you have or they
should not accept the offer. -

So they are not operating in the way that a good business collec-
tion agency would, realizing that if your choice is all or nothing at
all, maybe it would be a better choice to take bankruptcy and start
fresh as opposed to spending 5 years paying the Internal Revenue
Service and then having to start fresh.
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The second thing that I would mention, is there is wide diver-
gence among the offices of the Internal Revenue Service as to how
they will structure an installment agreement to pay whatever you
may have compromised your liability down to.

So you can be in one office where a collection officer will give you
5 years with lower payments the first 1y;ear because you had other
economic problems and then step up the installments, a taxpayer
in a different community would be told, we never go more than 18
months and we demand 10 percent down.

So I would suggest that instruction to the Service that they have,
on the one hand, some discretion to use, with, on the other hand,
some rules as to how the discretion is supposed to be used to en-
courage the taxpayer to solve their financial problem and pay their
taxes over a reasonable Eeriod of time, would be helpful.

Senator GRASSLEY. Thank you all. If you want to respond, Mr.
Keating, I would be glad to listen.

Mr. KEATING. All riﬁht. If that is all right with the Chairman.
Easing access to installment agreements, I think, is important. We
have made some strides, and the IRS has made some strides, in re-
cent years in that area. I also think the IRS should take a more
holistic approach to taxpayers.

In some districts there is still a case-closed mentality; let us just
close that case, Eet it finished, without any real evaluation of the
total return. A business that is completely viable may be closed
simﬁly to close that case, and that business could pay off that tax
in the space of months or a few years.

But it the business is closed, you do not collect the tax and those
employees are out of work and may be collecting unemployment. So
I think the IRS should look at that.

The other thing that I think should be done that we have not
done lately, is the Tax Code does not recognize the right to be self-
supporting, which I think is astonishing. If you are self-employed,
the IRS can come and take essentially everything, except, I think,
$1,650 of tools and equipment.

Now, how many people can run a small business or self-employ-
ment on that much in the wai; of assets? You cannot. If you are
a self-employed plumber, just the truck, much less the tools, would
cost far more than that. ,

I think we should not give the IRS the ability to come and take
someone’s livelihood away from them and leave them with no tools
to earn income, yet the Tax Code does do that.

The CHAIRMAN. Senator Chafee.

Senator CHAFEE. Thank you, Mr. Chairman. I want to join in the
thanks to each one of you for your testimony here today.

When you were talking about the ABA proposal, I think you used
the word proportional, is that correct?

Ms. O’'CONNELL. Yes, Senator.

{ Senator CHAFEE. The liabilities would be proportional. How
-about the deductions, would they be proportioned t00? Let us say
the husband earned X dollars 4nd the wife earned half X, and they
had $1,000 charitable deduction. Under the ABA, would that be
proportioned likewise?

8. O’'CONNELL. Senator, it would depend on who really made
the deduction. We are not advocating strict proportionality, we ac-
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tually advocate what we call an item approach. Your example
shows what I mean by that very well.

Suppose that the husband could clearly show that the deduction
was made on a checking account that he alone maintains. So when
it came time, first, under the proposal, there would never be a

uestion of looking behind the items on the joint return as reported
or attributing an item or doing a proportionality test.

But let us say an assessment came up and the husband said,
that is not a tax which I owe because I can show you that this is
my income, and when I took this appropriate charitable deduction
from my sole account and I get credit for that deduction, I do not
owe a}?y more tax. At that juncture we only would use the item ap-
proach.

Suppose instead that the same deduction was made from a joint
account. At that point we say, husband and wife, joint-owners of
the account, each own half of the deduction. Suppose instead that
the nature of the item was one where it was not easy to track ex-
actly the ownership.

That is when proportionality would come into play, so that if we
had a husband who earned 50 and a wife who earned 15C, we
would say that 50 over 200, or one-quarter of the item, would be
the proportional entitlement of the husband. So there are several
steps in the process.

We believe that at virtually every juncture parties will, under a
titling sort of system, be able to track whose is what, or provide
for a split since they are married people if they are filing a joint
return. Failing that, we go to proportionality according to income.

Senator CHAFEE. So that would apply likewise to, say, mortgage
interest deductions.

Ms. O'CONNELL. Yes, sir.

Senator CHAFEE. Now, let me give you a situation. I am curious
what your answer will be. Let us say the husband earns a half a
million dollars, $500,000, and the wife earns $10,000. They file a
joint return. She signs it, he does rot pay the tax. Now, they have
a $400;000 house which she has been awarded through a divorce
proceeding. She is not totally protected, as it were, because I pre-
sume, under the ABA proposal.

Furthermore, I believe the law is that, whereas the divorce de-
cree is a State decree, that does not take precedence over the power
of the Federal Government, or the Federal Government would not
necessarily recognize that she received the house in a divorce set-
tlement. Am I correct in that?

In other words, is there not still a danger here that in going after
him they would get his share of that house, which would probably
require the house to be sold? Am I correct in that?

Ms. O’CONNELL. Senator, I think we stopped that problem. Let
me walk through your example. I am going to assume in that cir-
cumstance, first of all, that this wife can prove that the problem
is not her problem. She had $10,000 worth of income and she paid
her taxes on it. Therefore, she has no responsibility for the tax in
respect to that return. That should be the end of the focus an her.
With respect to the fact that she was awarded a home in a di-
vorce—— -

Senator CHAFEE. The home that he principally paid for.
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Ms. O'CONNELL. Yes, sir. That is right. But the issue I am gging
to i8 how she got that asset. By virtue of it having been awarde
in the divorce, I am going to assume now that it is solely titled in
her name by the time collection time comes around for the Internal
Revenue Service, with respect to a tax that is clearly his.

Senator CHAFEE. Right.

Ms. O’'CONNELL. Because there was no intent to defraud the
Service in the transfer of the home and because we are not talking
about a community roperty environment where she may be carry-
ing a community debt if we do not reverse Poe v. Seaborn, under
common law rules, that home would not be at risk for his tax. That
is really the problem we are trying to solve here. Whatever assets
he may have would be at risk for his tax.

If he had a brother, and he also got the large vacation home in

the divorce and he said to his brother, Jack, here -comes the-IRS, - -

I am Foing to transfer my house to you for a few years until it is
over, I expect you to give it back to me, then Jack has %ot a prob-
lem because that can be transferee liability and a fraudu

fer to defeat the IRS’s interests.

Senator CHAFEE. Well, that is a very interesting explanation. It
does give me a little bit of trouble in that the wife is living in a
very expensive house, let us say a $400,000 here, that came about
partially, I assume, because he did not pay his income taxes.

Ms. O’'CONNELL. Well, Senator, let us go back to the part of the
example where she got that house in the diverce proceeding. In
every State in the United States, whether through an allocation of
community property or a distribution equitably of marital property,
a State court judge is going to have weighed what is a fair alloca-
tion of property.

In my 25 years of practice I have never seen a judge say, 100
percent to wife, who I am assuming maintained during the course
of the marriage a ratio of income $10,000 to $500,000. That judge
is going to say, Xou know, Mr. Smith took care of her for all these
years, they lived in that house for 20 years. She could never live
in a comparable way without being awarded the house and some
sugport. :

o Mrs. Smith, that is what I am going to give you. Now, Mr.
Smith, you keep your business which does $15 million a year,
which is why you make $500,000 a lyear, and you go on and enjoy
the rest of your life. In a real-world situation, Senator, there is
plenty of Mr. Smith left for Internal Revenue Service to collect its
taxes.

Senator CHAFEE. All right. Fine. Well, that is very helpful and
I appreciate it.

Xgain, thank you, Mr. Chairman. These are very fruitful.

Mr. KEATING. Senator, might I add one other thing to this whole
discussion.

The CHAIRMAN, Yes, sir.

Mr. KEATING. To re-emphasize a point earlier, which is, if that
woman had filed separately to-begin with, even theoretically you
would not have a question or claim that the IRS might discuss.
That is why I get to the point of, what are these people guilty of?
They are guilty of filing a joint return and usually saving the hus-
band money. .

ent trans-
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In this case, clearly, there is a marriage bonus for ﬁlini’ jointly.
So he has gotten a tax savings for her filing jointly. She has only
made the error of filing a joint return instead of a separate one.

The CHAIRMAN. I want to thank all three of you for the outstand-
ing testimony. I think the matter you brought to our attention will
be extremely helpful in addressing the problem. Frankly, we will
be calling on you for further assistance.

Thank you very much for being here today.

Senator MOYNIHAN. Thank you, indeed.

The CHAIRMAN. The committee is in recess.

[Whereupon, at 11:42 a.m., the hearing was concluded.]
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NANCE

The CHAIRMAN. The committee will please be in order.

I know that Senator Moynihan is attending the funeral of Sen-
ator Ribekoff, so he will not be here. Because the hour is growing
late, we will proceed.

First of all, let me welcome the panel. It is a pleasure to have
each and every one of you here again.

Today, we are, of course, beginning our fifth hearing on restruc-
turing the Internal Revenue Service. During our first four hearings
we heard from Secretary Rubin, Commissioner Rossotti, several
former IRS Commissioners, tax practitioners, the General Account-
ing Office, the Deputy Inspector General of Treasury, and perhaps
most importantly of all, the taxpayers. This will be our last hearing
in preparation to draft IRS restructuring legislation. We will, how-
ever, continue with oversight hearings in the future. :

Our focus today will be on management of the IRS. We will hear
from management experts and representatives of IRS front-line
employees, professional managers, and senior executives. In light of
many of the concerns that have been expressed in past hearings,
I look forward to the testimony of these witnesses.

I recall one agency employee putting the importance of manage-
ment in very simple terms. She said, “Upper management deter-
mines the climate and policies for applying tactics and tax laws.
Therefore, it is at this level that the greatest impact on the tax-
paying public is affected.”

Given this employee’s logic, logic that I agree with, it could be
said that, from a practical standpoint, today’s hearing will be our
nll108t important yet. When it comes to management, the buck stops
there.

Good managers yield good emﬁloyees. If they are knowledgeable,
service-oriented, and motivated by the correct principles, their em-
ployees will be knowledgeable, service-orientated, and motivated by
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the same. On the other hand, bad managers will yield bad employ-
ees, and that concerns me.

I was concerned to hear the testimony of an 18-year revenue offi-
cer, an officer in compromise specialist, who said, “The pressure is
coming from management. We are told to ignore the law and do
what we are told to do. We are encouraged to ignore any issues
that might slow down the collection process. The hostility in the
workplace is becoming unbearable.”

Well, this is troubling and it is our intention today to look at re-
structuring proposals that will address these issues. Many rem-
edies are already gaining broad support. For example, I agree with
the members of the National Commission on Restructuring the IRS
thatlgéere must be accountability and continuity of management at
the .

The concept of a staggered oversight board and fixed term for the
IRS Commissioner was intended to provide continuity of manage-
ment, a fresh outsider’s view by private sector experts, and ac-
countability.

If a board concept is ultimately implemented, one of the most im-

ortant functions will be to ensure that taxpayers are treated fair-
y, honorably, and with efficient and effective service.

It is anticipated that an oversight board would be able to expose
many of the abuses and misuses of power that we have listened to
in our oversight hearings. To do this, however, the board should
have oversight authority. Oversight does not mean intervening in
particular tax cases, but it does mean having enough information
to prevent some of the ills that have plagued thiz most important
agency. .

Certainly there are many issues that need to be addressed con-
cerning the board. For example, who should and whe should not be
on the board; what are its benefits, pitfalls; would a board really
foster accountability or merely distract those responsible for man-
a%:'ng the agency? Likewise, there are many questions regarding
what IRS management needs to turn the agency around.

There are questions related to what kind of flexibilities a Com-
missioner needs to manage the agency. For example, do the flexi-
bilities included in the bill introduced by Senators Grassley and
Kerrey, Senator Moynihan’s Administration bill, or the House-

assed bill, provide Commissioner Rossotti with the tools he needs?
ese are important questions, and today I look forward to finding
some answers. y
If there is no further comment, we will proceed. Again, it is a
leasure to welcome our distinguished panel. They include Paul
ight, who is director of the Public Policy Program for the Pew
Charitable Trusts. It is good to see you again, Mr, Light.

Dr. Ronald Sanders, associate professor of Public Administration
at the George Washington University. Pleased to have you.

And, of course, Thomas Stanton, vice president of the Standin
Panel on Executive Organization and Management of the Nationa
Academy of Public Administration.

We are pleased to not only welcome you, Mr. Stanton, but Mr.
Jasper, who is an academy fellow at the National Academy of Pub-
lic Administration.

Mr. Light, we will begin with you, please.
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STATEMENT OF PAUL C. LIGHT, DIRECTOR, PUBLIC POLICY
PROGRAM, THE PEW CHARITABLE TRUSTS, PHILADELPHIA,
PA

Mr. LIGHT. It is a pleasure to be here, Senator. I am speaking
here, of course, as a private citizen and scholar and not as a rep-
resentative of the Pew Charitable Trusts.

It is a delight to be back in front of you, having served for some
years behind you on Senator Glenn’s Governmental Affairs Com-
mittee staff. It is a joy, actually, to know that this bill is under the
leadership of someone who has a longstanding commitment to im-
proving government management and has paid the dues on Gov-
ernmental Affairs to prove it.

I am also delighted to be before two Senators from Iowa and Ne-
braska, States that are contiguous to my home State of South Da-
kota. We are delighted that those States produced such talented in-
dividuals, and we will claim the Minority Leader as our own.

I am here basically to talk briefly, and I will submit my state-
ment for the record, regarding IRS taxpayer abuse as an issue of
accountability. I think the committee has defined it thus.

I define accountability here as the clear expectation that individ-
uals on the front line or elsewhere inside the agency can have a
clear expectation that they will be rewarded, punished, or at least
noticed, for their acts, whether for good or ill.

I believe the sources of accountability in any agency are clear sig-
nals from the top, and that includes the United States Congress as
well as the President of the United States, a strong vision of where
the agency is to go, committed professionals, which I most certainly
believe occupy the IRS, and a clean organizational structure in
which the top of the agency can see the bottom.

It is no surprise to you, given my past writing on the thickening
of government, that I would suggest that it is impossible to see the
bottom of IRS from the top. The bottom of the agency is enveloped
in a fog of constant pressure and conflict, we might even call it a
fog of war.

In my conversations with front-line revenue agents, now 3 or 4
years ago, I got the sense that the district offices were rather like
Fort Apache, cut off from the headquarters, poorly supplied, poorly
led, and in a constant struggle to do their jobs.

I believe that is the case at IRS and, whatever else this commit-
tee does by way of restructuring the agency, I think that we should
talk about reducing the distance and removing the fog that cur-
rently limits our ability to see the top from the bottom and the bot-
tom from the top. An oversight board, however well designed, will
do little good if it cannot see what is happening down at the dis-
trict offices.

Now, I will just briefly note that the problem of structure at IRS,
indeed, in all of government, is that we believe in leadership by
layering. Over the years, through legitimate efforts by Presidents
and Congress to improve accountability in agencies, we have added
layer upon layer of management that eventually has come to com-
pose an administrative sediment of staggering proportions that
makes it virtually impossible for the front line to see the top and
receive direction from the top.
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I challenged this committee, I challenge anybody in Washington.
I have done a count of the titles inside IRS. I challenge anybody
here to demonstrate to me how the Chief of Staff to the Assistant
Commissioner for Support Services in the Management and Admin-
istration Division contributes to the overall ability of the agency to
do the job.

If you start ticking off the titles between the top of the agency
and the bottom, you immediately confront just a staggering number
of layers, managers who I am sure are well-intentioned, who han-
dle paper going down and direction going down and ideas coming
up. Frankly, after a while it is impossible to know who we would
hold accountable for the taxpayer abuse. That, I think, is a fun-
damental flaw here facing us as we legislate.

I would suggest by way of dealing with the layering problems in
IRS that this committee take seriously its ability to eliminate the
regional office structure. The regional office structure, to me, is an
anachronism. It was created for the wrong reasons almost 30 years
ago, and it serves the agency little good.

I would also suggest that this committee establish targets for
mid-level de-layering. It cannot be done by exhortation, it must be
done through legislation, I am afraid. And that we all aim here to
achieve a smaller organizational structure so that, at a maximum,
we have really no more than eight layers between the revenue
agent and the President of the United States, because ultimately
it is the President, not the Commissioner, who is responsible for
the front-line abuse. I have other comments on the bill that I would
be glad to share with you that I summarize in testimony.

I do want to suggest to the distinguished Chairman that he con-
sider attaching to this bill, as we did with the Veteran’s Depart-
ment Elevation Act in 1988, a proposal that he has long held dear
for creating a National Commission on Executive Organization and
Structure.

It has been quite some time since I have drafted legislation, but
I took out my pen and drafted out some new language for restoring
that commission and I would urge you to consider attaching it. I
am sure the Governmental Affairs Committee would embrace that
as a warm gesture, not a violation of their legislative territory.

It has gotten to the point now in the Federal Government where
we are just not going to get at these structural issues through ex-
hortation, executive order, and constant pressure. We have got to
really go through these agencies one by one and clean them out.

I commend to the Senator a good look at his past efforts on this,
and I have appended the legislative language to my testimony.

The CHAIRMAN. Well, thank you, Mr. Light. As I said, it is good .
to see you again. I appreciate your plug for some legislation I think
is important. I am not sure that this would be the time or place
to offer it, but we will give it due consideration.

[The prepared statement of Mr. Light appears in the appendix.)

The CHAIRMAN. Dr. Sanders.
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STATEMENT OF DR. RONALD P. SANDERS, ASSOCIATE PRO-
FESSOR OF YUBLIC ADMINISTRATION, THE GEORGE WASH-
INGTON UNIVERSITY, WASHINGTON, DC

Dr. SANDERS. Thank you, Mr. Chairman, members of the com-
mittee. I appreciate the apportunity to be here. I, too, speak as a
private citizen and scholar, and hope I can lend some insight into
your deliberations.

I would like to talk about four main points. First, inevitably, the
oversight board, its mission and composition. Second, the personnel
flexibilities that have been talked about, but principally focusing on
their collective bargaining aspects. Third, buy-out authority, vol-
untary separation incentive pay, which has been proposed as an es-
sential tool for the IRS’s transformation. And, lastly, but perhaps
most importantly, proposals to revitalize the IRS’s senior executive

corps.

Il;grst, with respect to the oversight board. Mr. Chairman, you
started by saying that management was important, that the buck
stops there. I think the way these various proposals are con-
structed, the question is more, the buck stops where?

I think the oversight board is problematic in a number of re-
spects. It is, in my view at least, not true to its title. I like the idea
of an oversight board if its mission is oversight, but the legislation
that I have read interposes it between the Secretary and the Com-
missioner and gives it all sorts of operational responsibilities, up to
and including actually submitting tﬁe Service’s budget.

The question I would have is, first, who is in ¢ ar%fa? Who de-
cides, if the Commissioner and the board disagree over budget mat-
birs? One could easily imagine this committee getting embroiled in
that.

Second, who is accountable? If the board, the Commission, the
President, and the Congress all agree on a strategic plan for the
IRS, as well as a set of performance measures, and the IRS does
not meet them, who is geld accountable, who is responsible for
that? Is it the board, the Commissioner, the executives, the employ-
ees, or all of the above? 1 agree with Professor Light's comments
here in terms of the “fog of war” and adding another layer to an
?rganization that is already quite layered, I would think, is prob-
ematic.

An oversight board, in my view, is necessary and appropriate and
that also governs the question of membership on that board. I have
no problem with the National Treasury Employees Union being a
member of an oversight board for the IRS.

I think unions in the Federal Government have traditionally
played that oversight role. NTEU, in particular, has been effective
in that regard. But I have a great deaf of difficulty with union rep-
resentatives sitting on a board that has management and oper-
ational responsibilities.

I think it is redundant in one sense, because the union already
bargains with the IRS. Second, NTEU and IRS have one of the
most effective labor/management partnerships in government, so
there is a second bite of the apple. I do not know whether they
need a third.

As a former Federal executive, I wonder how it would be to sit
across a table from the union and bargain one day, only to have
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them sit in judgment of my performance the next. But again, I
want to make it clear, unions in an oversight role, I think, are ap-
pro%riate and effective, and I would support that.

The personnel flexibilities, Mr. Chairman. I have testified before
Congress, in both Houses, on a number of occasions arguing for
those flexibilities, so long as they fit within a framework that in-
cludes things like the merit principles, veterans preference, et
cetera. I think all of that is at least implied in the legislation.

The language that I have seen is flawed in one respect. The
House would iive union veto over demonstration projects. And,
while I wish they had used different language, I think that gen-
erally reflects the state of the law today. Under 5 USC Chapter 47,
labor and management cannot proceed with a demonstration
project unless both parties agree. That is fine if the object of the
demonstration project is research. I think the object of the dem-
onstration authority proposed here is different. It is much more se-
rious.

In that respect, I would not leave this to a default option of the
status quo. I would argue that either party should be able to sub-
mit a bargaining impasse to the Federal Service Impasses Panel,
a body created by the Congress to resolve those sorts of disputes
and let them deal with this, as opposed to just letting the status
quo prevail if they cannot come to common ground.

I will not say a lot about buy-out authority, except that it is an
essential tool, not just as a blunt instrument to reduce numbers.
It has certainly been used to that effect across government, but it
can be used, I-believe, more surgically to deal with surplus skills
and rgdeployments. I would be happy to answer questions in that
regard.

Lastly and most importantly, let us talk about the IRS executive
corps. They are among the most respected in government, but, like
any organization, they need revitalization from time to time, and
there are a number o{ proposals that would give the Commissioner
authority to do that: special pay authority, critical pay authority,
40 new positions, et cetera.

I favor all of those, but with some conditions. I have actually had
some second thoughts as I have thought about those proposals. The
IRS, I think, depends on being seen as impartial and objective.
While I know that the intentions of this Commissioner are entirely
honorable when he says, let me bring in new people, new profes-
sionals, new executives, new technical experts, I am more worried
about the next Commissioner.

So I would give him those flexibilities, but with some safeguards.
Merit principles, for one, or perhaps even a sunset provision. If
these positions are indeed, to help the IRS transform, then carry
them through that transformation and then perhaps eliminate
them. That would guard against politicizing the IRS and politiciz-
ing those positions.

Mr. Chairman, I would be happy to answer any questions later
from the committee. Thank you very much.

The CHAIRMAN. Thank you, Dr. Sanders.

[The prepared statement of Dr. Sanders appears in the appen-

ix.
The CHAIRMAN. Mr. Stanton.
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STATEMENT OF THOMAS STANTON, ACADEMY FELLOW AND
VICE-CHAIR OF STANDING PANEL ON EXECUTIVE ORGANI-
ZATION AND MANAGEMENT, ACCOMPANIED BY HERBERT
JASPER, ACADEMY FELLOW, NATIONAL ACADEMY OF PUB-
LIC ADMINISTRATION, WASHINGTON, DC

Mr. STANTON. Mr. Chairman, members of the committee, thank
you very much for the invitation to testify today. -

Governance is an important topic for the IRS. We will always
need an IRS. Whether we have some form of today’s tax system
or a flat tax, or a consumption tax, issues of implementation and
sound management will always be essential to the American tax-
payer.

Our concern is that, while some provisions of H.R. 2676 make
welcome improvements, the provision for an oversight board, as

resently drafted, could gravely damage the accountability of the
RS and the quality of the IRS as an institution.

We urge this committee, as it did in legislation to create an inde-
endent Social Security Administration, to create an advisory
oard, and retain a single commissioner as head of an agency who

can be held fully accountable to the Congress on behalf of the
American taxpayer.

In our testimony on the IRS we would like to make four major
points. One, we support the recommendations of the National Com-
mission and provisions of H.R. 2676 to strengthen Congressional
oversight. Greater involvement of the Tax Committees in oversight
can help to increase accountability of the agency and to offset some
of the problems of an ingrown organizational culture.

Mr. Chairman, you have played a major role in the enactment
of the Government Performance and Results Act, and this commit-
tee could use that act to help create and ensure that IRS imple-
ments performance goals that balance the objective of collecting
revenues efficiently against other objectives, such as consistent,
fair treatment of taxpayers.

Two. The oversight board that H.R. 2676 proposes for IRS will

eatly limit the accountability of IRS to the Congress, the Presi-
ent, and the Treasury Secretary and will damage the professional

integrity of the agency.

The bill gives the oversight board authority to approve strategic
plans, reorganizations, and budgets of the IRé’. The bill thus allows
Frivate parties to determine the deployment of the Nation’s tax col-

ection apparatus, invites self-serving actions by the private board
members, or invites the perceptions of such actions that could well
lead to increased tax evasion.

By giving the oversight board authority in these important IRS
decisions, the bill will make it very diflicult for the Congress to
hold anyone accountable for IRS performance. The Commissioner,
individual board members, and the Secretary all will be able to
point to others who hold partial responsibility for any actions that
en%e_nder criticism. -

hree. These problems can be overcome if this committee would
turn the oversight board into an advisory board. That advisory
board can help to infuse the IRS with the fresh goints of view that
you spoke about, Mr. Chairman, on behalf of the private individ-
uals and companies who must pay taxes and deal with the IRS.
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To the extent that an advisory board gives sound advice and has
the ear of the Congress and the Secretary as well, its recommenda-
tions will very likely have significant influence with the Commis-
sioner.

Four. Management improvements must enhance, rather than de-
tract, from the grofessionalism of the IRS. We support the ideas of
a fixed term and a performance contract for the Commissioner.

H.R. 2676 makes welcome additions to the flexibility of IRS per-
sonnel rules and provides that these shall be exercised in a manner
consistent with merit system principles.

In our written statement, we suggest how this committee might
strengthen provisions to assure that merit principles are applied to
the hiring of all IRS employees below the level of Commissioner.
Otherwise, over time the a%ency is likely to be offered a remark-
able array of politically well-connected, but marginally qualified,
people for special positions that were intended to be filled by ex-
perts.

Mr. Chairman, we would like to close by pointing out that, for
all of the shortcomings that this committee and others have identi-
fied, the IRS continues to do a remarkable job. Each year, the
agency processes over 200 million returns, coﬁects $1.5 trillion of
revenue, and provides information and tax advice 100 million
times.

This committee needs to scrutinize the provisions of H.R. 2676,
especially with re?ect to IRS governance, to assure that new legis-
lation does not endanger that track record.

We urge that any IRS restructuring legislation include provision
for prompt evaluation of particular features of the new law upon
the ability of this country to collect the revenues that we need.

A b-year sunset provision, especially upon any changes to the
IRS governance structure, would provide this committee with an
opportunity to refine its approach to these important matters in
light of experience.

Mr. Chairman, thank you. We would be pleased to answer any
questions.

The CHAIRMAN. Thank you very much, Mr. Stanton.
d_['Iihe prepared statement of Mr. Stanton appears in the appen-

ix.

The CHAIRMAN. I would like to have my first question directed
at what the House bill gives the board authority to do. As has been
pointed out, under the House legislation the board can review and
approve IRS strategic plans, it can review IRS operational func-
tions including tax system modernization, outsourcing, managed
competition and training; it can review the Commissioner’s selec-
tion, evaluation, and compensation of senior managers; review and
arprove the Commissioner’s plan for major IRS reorganization. It
also has the authority to review and approve the IRS budget re-
quest, moving it forward to the Treasury.

I would like to have each of your comments on this authority.
Would this specific authority provided to the board enhance protec-
tion of taxpayers and accountability? If so, how, if not, why? Mr.

Light.
%/Ir. LIGHT. Well the trouble I think my colleagues and I have
with this particular proposal, or at least my problem with it, is the

-~
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addition of the approvement responsibility. I think it is perfectly
reasonable for an oversight board, whether it is called an oversight
board or reconfigured as an advisory board, to review the ongoing
activities of the agency.

It is when the board interposes itself into an approval function
that I think traditional organizational theory gets troubled. It
tends to diffuse then the ultimate accountability that belongs with
the Commissioner, on up to the President.

As I recommend in my testimony, actually, I think an oversight
board, properly constructed, could be quite helpful to the agency.
I recommend that this committee consider moving oversight of the
Taxpayer Advocate’s Office to the oversight board, and also, should
this committee decide to create a separate Office of Inspector Gen-
eral for the agency, that you lash the OIG up to the oversight
board in some fashion.

But it is when the oversight board gets into the business of, for
example, recommending a budget directly that you diffuse and
weaken the Commissioner’s authority, and that is problematic for
those of us study chain-of-command problems and the accountabil-
ity Y\roblem, as we have described it today.

The CHAIRMAN. Dr. Sanders.

Dr. SANDERS. Mr. Chairman, I think the list of responsibilities
you enumerated all say operations, not oversight. I agree with Pro-
fessor Light and Professor Stanton, it attenuates accountability, it
does not strengthen it. -

You all know how powerful oversight and advice can be. An inde-
pendent body that could look at IRS its manaiement practices from
a detached perspective, I think, could be very helpful.

On the other hand, you all have heard the expression “going na-
tive.” I wonder how independent an oversight board would be if it
actually is involved in making those decisions. It will become an
advocate of those decisions, of the management strategies that it
becomes involved in. That, I think, harms its ability to be inde-
pendent and impartial and provide you the kind of input that I
think you seek to oversee the IRS.

Mr. STANTON. Mr. Chairman.

The CHAIRMAN. Yes. Let me add a question for you, Mr. Stanton.
You talked about making it over into an advisory board. Now, is
there not already an advisory board to the Commissioner, and how
would this differ?

Mr. STANTON. Mr. Chairman, there is an advisory board to the
Commissioner. That advisory board has been weakened in recent
years by the law of unintended consequences. There are various
provisions, like Government in the Sunshine Act and the Federal
Advisory Committee Act, that require openness in government and,
of course, we support such principles.

But for an advisory board, it is very hard for the IRS to come
forward, in the bright light of publicity, and confess weaknesses in
the tax collection apparatus, because you know that every tax
evader in that sector will promptly feed into that weakness.

So one important addition that we would recommend in creating
a new advisory board would be to remove that kind of provision so
that, in fact, you could have a group of outsiders talking in some
detail with IRS and having some fairly candid conversations about
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shortcomings and needs for improvement. That would be the first
issue.

The second issue, sir, again relates to the law of unintended con-
sequences. By putting a board between the Congress and the Com-
missioner, the bill basically will make it a lot harder for this com-
mittee to hold the Commissioner accountable.

Once that advisory board approves its first budget and its rec-
ommendations are accepted to redeploy, not, for example, to have
one computer system, but to do something else instead, make all
the trade-offs that are inherent in budget decisions, they become
part of the problem rather than part of the solution. All of a sud-
den, it is their idea and they become the people that you are going
to have to call up here and ask a whole bunch of questions of.

The CHAIRMAN. Senator Grassley.

Senator GRASSLEY. Not part oiy the legislation that has passed
the House, but we have had some concern recently about the
Treasury Department’s Office of Inspector General. I believe very
much in the Inspector General system, except for the fact that,
from time to time, one department or the other might have trouble
with the Office of Inspector Ceneral.

I very much support this system and I also think it is important
for us to consider Treasury 1G at the same time we are thinking
about changing the IRS to be a better organization.

Do any of you have thoughts about how to make the IG’s office
more effective regarding oversight of the IRS, so we would be talk-
ing then just about the Treasury Department IG.

Mr. LIGHT. Well, let me comment on it. I have studied the IGs
off and on over the years. I am not exactly sure why; it is a dense
subject. Nobody can be particularly pleased with how the appoint-
ment of the most recent Treasury Inspector General turned out. It
is a serious problem, which the Senator has clearly noted in his
floor statements and other venues.

I would argue here that the Inspector General, the OIG, and
Treasury should be strengthened. The appointments process should
be changed so that we ensure that the highest caliber of individual
is selected to serve as Inspector General in that agency, in fact,
government-wide.

We might consider two options for strenfthening the OIG vis-a-
vis IRS. One, is to create a specific Deputy Inspector General in the
Treasm('{ Office of Inspector General for responsibility of overseeing
IRS and really create that as a standing subunit within the OIG,
or we should create a separate Office of Inspector General within
IRS to assure attention to the kinds of problems that this commit-
tee has examined.

- I make some recommendations in my testimony regarding how
we might deal with the appointments process of Treasury. We are
about to come up to the 20th anniversary of the 1978 Inspector
Genceral Act. I think we have got some issues that we can confront
through that particular anniversary as we think about how to re-
vise the Act for the next 20 years.

Mr. JASPER. Could I add a word to that, Senator?

Senator GRASSLEY. Yes, you may. Any of you can respond.

Mr. JASPER. Thank you. Paul Light touched on one aspect of the
IG problem that is really endemic in government. That is, more re-
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cently the Congress has put in statute the experience requirements
to be met by the person to be appointed.

The White House is under enormous pressure to try to fill jobs
with recommendations coming from all over town, all over the
country, and oft times they do not pay as much attention to those
qualifications you write into the statute as one would like. We
touch upon this in our testimony and prepared statement with re-
spect to the appointees to the oversight board.

If the Senate, as part of its confirmation process, would hold the
executive branch’s feet to the fire on occasion, then the White
House Personnel Office would quickly learn that they had better
pay attention to the statutory criteria.

o I would endorse Paul’s comments about making sure that you
get qualified people into these jobs because, as the Chairman’s
opening remarks, I think, indicated, if you have good people in
management jobs, then you have good management.

Dr. SANDERS. Senator, I would defer to Paul and his comments
on restructuring the IG. I would offer this note of caution in terms
of any attempt to connect the IG with the oversight board. That
may be appropriate for investigating patterns and practices of
abuse, et cetera, which is part of oversight, but I would caution
against creating another appellate body for employees or taxpayers
to appeal if the IG is part of the oversight board.

Senator GRASSLEY. All right. On another subject, and I ask this
question, existing personnel laws notwithstanding, and in regard to
our recommendations from the commission about the Commis-
sioner’s ability to recruit experts not only on an occasional basis,
but for full-time staff help for his being able to do his job.

Do any of you find any fault with that effort? You do not have
to give a long answer. If there is any problem with that, voice it,
o_th]erwise I will assume your silence is acquiescence to the prin-
ciple.

Mr. LIGHT. Are you talking, Senator, about the salary, the re-
ward system, all of those?

Senator GRASSLEY. No. I am talking just about the ability of the
Commissioner to have close to him-at the highest levels, both ad-
ministrative and staff, the ability to hire people from outside the
usual way that they have been staffed in the IRS.

Mr. LIGHT. I think that you will hear in the next panel some ob-
jections to the proposed cf';anges in the way the senior executive
service would operate. My recommendation to you is not to tinker
with the senior executive service, nor should you give the Commis-
sioner the authority to appoint a new set of political lieutenants.

I would urge the committee to consider the possibility of creating
a new type of senior position where the occupants would operate
under 5-year performance-based contracts, selected on the basis of
merit but on a short-term leash, which is a model that we have
seen work in other countries as part of the overall reform efforts
over the last 15 years.

So there is something in between what is recommended in the
House bill which tinkers with the existing system, and trying
something entirely different, perhaps a corps of no more than 20
senior revenue officials who would be appointed on short-term con-
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tracts and paid at a much higher level than we would ordinarily
expect in the senior executive service.

r. SANDERS. I agree with that. I agree with the concept of giv-
ing the commissioner that sort of authority, but with sufficient
safeguards to ensure that those positions do not become political
positions.

I think what Paul has described is something in between our tra-
ditional structure, political employees on one hand and career sen-
ior executives on the other. It could be 5-year employment con-
tracts, or the authority itself could be sunsetted.

But, frankly, the ability to bring in these kinds of experts at
higher salaries may be essential to the IRS’s transformation. We
need to find a way to do it so that it does not become yet another
part of the political plum book on one hand, and threaten the sen-
ior executive corps on the other.

Mr. JASPER. I would like to add just a couple of quick comments.
We detail in our prepared statement the scandals that beset the In-
ternal Revenue Service in the early 1950’s, which the Congress rec-
tified by requiring that all appointees below the Commissioner be
hired strictly on merit. As long as these new appointees are hired
strictly on merit, I think that that is a constructive step that we
could endorse wholeheartedly.

In that connection, however, we notice that the House bill would
eliminate the 120-day get-acquainted period for Senior Executive
Service Eersons, and we think that would be a mistake because it
has worked so well that we think that it should be continued.

However, we suggested the possibility, if there is a feeling that
the Commissioner needs a little bit more leeway, that perhaps you
could exempt the Deputy Commissioner from the 120-day get-ac-
quainted period, but only the Deputy Commissioner.

Senator GRASSLEY. I am done. I would only say that there is a
difference between a concept of hiring a buncg of political hacks to
back up a Commissioner otP Internal Revenue to make sure that his
ability to get the job is not curtailed by the professional service and
bringing in people who are responsible to him to make sure that
we get the job done that would be professional people.

Mr. JASPER. Right.

The CHAIRMAN. I guess the question is, how do you accomplish
that; how do you make certain these people are appointed on the
basis of ability and not politics? Shouldp there be some kind of polit-
ical limitation or assurance that you have people of both parties?

Dr. SANDERS. Senator, you coulg specifically ban it. That may be
a gesture. But if it is in law that these folks are going to be profes-
sionally and technically qualified rather than traditional political
appointees, that may have some moral suasion.

I think you could also interpose some procedural requirement so
that, as with the case of a senior executive appointment, somebody
independently reviews the appointment to make sure that the indi-
vidual is qualified.

Mr. LIGHT. I think we have dozens of statutes, take the Veterans'
Administration, where we require that the head of the Veterans’
Health Administration be appointed without regard to political af-
filiation, et cetera, et cetera, we see in the case of the Inspector
General at Treasury that an appointment was made that clearly
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contravened the statutory urgings for selecting somebody without
regard to political affiliation and with regard to their ability to do
the job. It happens all the time.

The only option available to the committee, if you want to go that
direction, is to have, for example, some sort of appointing body, as
we use with the Comptroller General of the United States, that rec-
ommends a list of carefully vetted names to the President for ap-
pointment. You would only do that if the President and the Presi-
iient personnel process had failed you in following the letter of “he
aw. '

I think, in the case of the Treasury IG, that White House person-
nel did not pay attention to the quality of the appointments and
has, therefore, lost a significant claim to discretion. So you can do
thii31 through exhortation, but it has a history of not working very
well.

Mr. JASPER. We do address this specifically in our prepared
statement. The invocation of the merit principles in H.R. 2676 is
in connection with the exercise of the personnel flexibilities. We
suggest that the requirement to follow merit principles be put fur-
ther forward in the Act so it would be relevant to all appointments.
That would be your statutory trigger for requiring it.

Dr. SANDERS. Mr. Chairman, this would be a perfect responsibil-
ity for an oversight board.

The CHAIRMAN. All right. With that, we will turn to Senater
Kerrey, who is one of our experts on restructuring IRS.

OPENING STATEMENT OF HON. J. ROBERT KERREY, A U.S,
SENATOR FROM NEBRASKA

Senator KERREY. Which makes me dangerous.

Well, first let me assert that I do not think just because some-
thing is political it is necessarily bad. Indeed, one of the objections
and concerns that you have raised, that I think is very legitimate,
with the board is t?ﬁ'at you want to make sure it increases account-
ability, not decreases accountability. By its nature sometimes, po-
litical decisions are in response to concerns that people have. I
mean, fundamentally, the IRS has 535 members of its board of di-
rectors, members of Congress, who are elected by the people who
respond to concerns that the people have.

This whole exercise began with the people’s auditor, the General
Accounting Office, saying that we squandered billions of dollars in
tax system modernization, as well as other complaints raised by
taxpayers who are saying that the status quo is, IRS is not ac-
countable. It is not accountable to what we want. We call it, we do
not get our question answered. We are not getting the kind of serv-
ice that we are getting from comparable organizations in the pri-
vate sector. So we want to improve the operational efﬁciencly.

It is not just any executive branch organization. I would argue
that the IRS, because it touches almost every single American, is
critical in our capacity to maintain the citizens’ confidence that
government of, by, and for the people works. Difficult to do.

In fact, I find one of the most constructive suggestions that you
make in this question of how to construct this board, is to put a
5-year sunset on it so we can evaluate it.
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Indeed, our vision with the Restructuring Commission was that
we wanted to have two companion organizations, a restructured
oversight on the legislative side and restructured on the executive
side, so that you could get shared consensus about what the mis-
sion of the IRS is going to be, so you would have support back and
forth to one another.

I believe, Mr. Stanton, it was you that was saying that the advi-
sory board has to have the ear of Congress. Most advisory boards
do not have the ear of Congress because they do not have any au-
thority. If you do not have any authority, you are probably not
ﬁoing to get a meeting scheduled. You are probably not going to

ave the opportunity to have much influence about what Congress
does, if all you are doing is providing advice. I mean, that is all we
need, is more advice. Executive branch and legislative people say
the same thinrg.

Typically, if you are trying to respond to a problem by not really
stirring up the pot very much, you create an advisory board that
you know is not going to do anything other than just file reports.

So I think we have got to somehow take a step and give this
board more authority if it is going to be able to do the kind of re-
structuring that is oﬁviously needed and if we are going to be able
to sustain all the other requirements that we impose on the IRS,
privacy, lack of corruption.

I mean, we found in our hearings, most commendably, that no
citizen has ever come forward and said that bribes are taking place
inside of the IRS, and most tax collection agencies worldwide have
that charge being filed against them.

But, in order to eliminate the bribes, we have also eliminated al-
most all flexibility on the part of revenue agents in being able to
deal with taxpayers.

So I am just saying that, with the vision of this piece of legisla-
tion, the vision that attaches to this legislation, we need a venue
whereby the legislative and executive branch can reach agreement
on what we are going to be doing, and the context for all of it is
a crisis of confidence that exits right now and a lack of accountabil-
ity that exists right now between the IRS and the citizens, and
Congress’ frustration every time we think we are doing something
that is going to improve the IRS, it does not work.

I mean, we provided the resources for tax system modernization.
The promise was, that was ioing to radically change the environ-
ment. If you go back and look at the testimony that was offered at
the time, man, taxpayers are going to love this thing. It is going
to be easier, simpler, and the cost is going to go down, unit cost
of collection, and life is going to be good.

Well, it turned out to be a disaster, an unmitigated disaster.
What we heard, both from the private and public sector, was the
reason it was a disaster was, there was not shared consensus.

There was not a shared vision between the legislative and the ex-
ecutive branch, between the Congress that writes the law, the ulti-
mate board of directors, the 635 people that are elected to be a
board of directors, and the executive branch agency.

I have to insert, by the way, as far as conflicts of interest, we
deal with conflicts of interest all the time. I mean, I was a private
sector person before I got into Congress. One of the first meetings
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I had was with the Ethics Committee, telling me what I have to
do in order to deal with an{ potential conflict. It seems to me that
any private sector person that comes in to government is going to
go through the same thing.

Secretary Rubin had to go through that. When he appears before
our committees, there are procedures to be able to deal with con-
flicts. I do think it is an important issue. It is one that we need .
to pay attention to because, as I said, you do not want to create
something that is going to make matters worse.

But the vision of this board is to give it a sufficient amount of
authority that Congress is going to meet with it and talk to it when
it is making decisions about both how to authorize and to appro-
priate.

As you say, the worst outcome is to end up with a two-headed
monster with two lines of authority. I am more concerned about the
board, frankly, than I am about a chairperson having so much au-
thority that suddenly you have got two managers of the IRS.

But it has got to have a sufficient amount of authority that peo-
ple listen to it, otherwise it is not likely going to have any impact
at all on restructuring. '

Mr. STANTON. Mr. Chairman, since my name was mentioned,
may I respond for a moment?

The CHAIRMAN. Yes, please.

Mr. STANTON. We are on the same side of this issue in the sense
that we are all concerned about the dramatic failure of taxpayer
modernization.

Senator KERREY. And any comment on accountability has to be
in the context of current accountability. How do taxpayers cur-
rently feel about the IRS, do they feel like it is accountable to their
demands?

Mr. STANTON. It is possible to use tools like the Government Per-
formance and Results Act to get accountability out of single-headed
agencies or agencies with commissions like the Federal Deposit In-
surance Corporation. It is possible to get accountability, but it is
really hard to legislate competence. A board is not going to add
much to that issue. The IRS already knows that it failed with tax-
payer modernization, and having a board to tell it so is not going
to give us the straight chain of responsibility.

Senator KERREY. The purpose of the board, I will say it again.
You have got this vision of the IRS organization outside the context
of the current situation which is 535 Members of Congress as its
board of directors very unhappy with the IRS, unwilling both to au-
thorize and appropriate the resources needed to do the job. That is
context one.

Context two, is 279 million Americans who are also not very
happy with the IRS. I mean, that is the context in which we oper-
ate. We are trying to design a solution to a very important and
compelling problem. You are saying, by fiat, that you do not believe
the board is going to add anything to solving that problem, and I
do not find your argument very compelling in that regard.

Mr. STANTON. Let us take a hypothetical. I am an attorney, I am
a small business person. Say I am on the board.

Senator KERREY. Bad hypothetical, but go ahead.
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Mr. STANTON. It is not hypothetical, it is real. I am an attorney.
Say I am on that board and I do not like the way the IRS has been
dealing with small businesses like me. So the first time a budget
comes u(r I say, I do not like that unit and I want them to be re-
allocated.

Senator KERREY. Say I am chairman of the Ways and Means
Committee and I am a small business person and I do not like the
fvi/ay.)the IRS is dealing with small business people. Is that a con-

ict?

Mr. STANTON. That is an elected official. It is really different
from somebody operating a very low level who, in fact, will not
have the stature—this board will not have the stature——

Senator KERREY. But you are suggesting that I have got to get
people without any point of view on the board, otherwise I could
have a conflict.

Mr. STANTON. I did not say that, Senator. I am suggesting, with
all due respect, that the board is not going to help improve the
competence of the IRS and that this committee, as a group of elect-
ed officials, can help improve the accountability of the IRS to the
taxpayer. This is where the buck stops. .

That board, which will be a number of people of greater or lesser
quality who are appointed who will definitely have points of view,
is simply going to become enmeshed in that whole process that we
are worried about now.

Senator KERREY. But now you have gone much further than your

“testimony and you are describing hypothetical possibilities with
dire consequences without having any basis for the prediction. I
mean, you simply do not like the idea, it seems to me, Mr. Stanton.

Mr. STANTON. No.

Senator KERREY. You have offered a rational reason to object to
the idea in your testimony, but now you are just saying, by fiat,
it is not going to add any value. Document that for me. Tell me
how it is a given.

Mr. STANTON. I would be delighted to.

Senator KERREY. Again, inside the context, this Congress is torn.
This Congress has not done a good job of overseeing the IRS. We
have not added a sufficient amount of value to the task of improv-
ing its performance. We have failure on our hands, Mr. Stanton.
We do not have success. So the question is, how do you improve
upon the current situation? You are suggesting modest modifica-
tions of the status quo.

Mr. STANTON. In the area that I work, for example, financial in-
stitutions regulation, we have got an independent board, the FDIC,
gnddwe have got a comptroller of the currency, which is a single

ead.

What you find, is that the single head is much more accountable
that the board. When the government set up the Thrift Retirement
Systems Board, they set up a board in order to insulate the func-
tion of investing Federal retirees’ pension money from the Con-
gress.

Boards are a layer that, if you look at one sector of government
activity after anot{er, are a layer that interposes itself. It is a vari-
ant on Paul Light’s thickening of government.
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Senator KERREY. Like the Federal Reserve Board. Would you say
that adds a layer of thickening that makes it difficult for us to en-
gage in monetary policy?

Mr. STANTON. I would say they are quite independent from the
U.S. Congress.

Senator KERREY. Would you say the Social Security Advisory
Board adds a thickening layer?

Mr. STANTON. No, that is another——

Senator KERREY. Would you say the Postal Rate Commission
adds a thickening layer? -

Mr. STANTON. Yes.

Senator KERREY. So you are against the——

Mr. STANTON. We are not against the creation of boards in all
cases. The purpose of our testimony here is merely—-

Senator KERREY. But you just said that a board adds a thicken-
ing layer. You are now saying a board adds a thickening layer, ex-
- cept there are times when it does not.

r. STANTON. No. There are times when it adds value and there
are times when it does not. We are saying, please be careful here
because there may be a significant down side.

Senator KERREY. I am prepared to be careful, Mr. Stanton. I am
very much aware that we can do damage to this agency and make
things worse. I am very much aware of that and have given a great
deal of consideration to the question of, how do we get that done
in this legislation, and want to make certain we strike a balance
between having a board that has a sufficient amount of authority
that Congress will listen to it, that Congress will listen to what it
is saying ought to be done, and not having a board that has so
much power and authority that it undercuts the capacity of the
Commissioner to do his or her work.

Mr. LIGHT. May I add just a word. I think the committee has an
extraordinary tas{:, given the current levels of public dissatisfaction
with the agency. We have some survey data coming out in the next
two weeks that show that IRS continues to exist in free-fall in
terms of public confidence and .its ability to do its job. Therefore,
the pressure on the committee and Congress and the President is
to be bold, to send a signal to the American taxpayer that some-
thing is being done.

I do not see the board as an extra layer of management, per se,
if it is properly insulated from line operating responsibilities. But
I think part of making the board successful is to consider a fairly
radical flattening of that agency so that Americans can see the bot-
tom from the tor, and so on.

I think my colleagues in the profession are concerned that boards
tend to accrete responsibilities to themselves over time and that
you may have a situation where, 5 or .10 years after the current
crisis is over—although Lord knows, IRS has been in crisis, after
crisis, after crisis—would that we could expect in 10 years that the
board will fade and that this problem will no longer exist.

I think the concern is, if you are going to create it, how do you
insulate it? I think the sunset is one way to do so. Give it 5 years
and put it out of business. Make an affirmative requirement by
Congress to reauthorize it, and a more clear conversation about
how to separate line operating responsibilities from oversight.
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Senator KERREY. Another way is, in this legislation the law gives
the President the authority to remove any Commissioner for cause.
Any board member can be removed. By the way, there are lots of
other protections out there as well. All of this concern about con-
flicts. Conflicts get dealt with on a re%;ular basis around here,
sometimes to the extreme, sometimes to the point of not being able
to '%et anybody to serve in the public sector.
~ The CHAIRMAN. Time is moving on.

I would, on this matter, like to point out that the Commissioner
has testified that he was quite positive about the prospects of an
oversight board, suggesting that a good CEO profits from the direc-
tion and advice of a board of directors.

So in opposing the creation of an IRS oversight board, Mr. Stan-
ton, do you find fault with the way corporate erica is set up, or
is it that the corporate analogy is not applicable?

Mr. STANTON. Thank you, sir. It is exactly the latter point. In
other words, the corporate board of directors has a focus on a cor-
porate bottom line. There is director and officer liability to assure
that every member of the board of directors carries out a fiduciary
responsibility to the shareholders to .maximize value for the cor-
poration.

By contrast, when you get a government board, there are as
many visions of proper public interest as there are individuals
walking around in the United States today. It is a quite different
institution and operates according to profoundly difterent dynam-

-ics.

The CHAIRMAN. I would like to turn to another problem. I think
everybody agrees, taxpayers have a right not to be abused by IRS
employees. Do the current rules make it difficult for the IRS to dis-
cipline or terminate employees who abuse taxpayers; do IRS em-
ployees have more rights than taxpayers? Mr. Light?

Mr. LiGHT. Well, I think that the way that the appeal structure
is currently designed creates a presumption in favor of not remov-
ing employees. We have been strugglini with that for 20 years in
one way or the other on both sides of the aisle. It is very difficult
to remove an employee, and most of us would rather not do so. It
is almost a lifetime task, in some ways.

There are ways to streamline the appeals process so that you can

‘move more quickly to resolution, and I think that the committee

and the House have struggled a little bit with how to do that, and
you have %ot a panel of experts following here that can comment
more artfully on it.

I think the presumption should be in favor of the employee to a
point, but we ought not to be in sort of an endless appeals process
where we cannot remove a clearly incompetent employee without
sacrificing our own career to constant appeal and argumentation.
There are ways to streamline this a little Ii)it to make it easier.

The CHAIRMAN. Dr. Sanders.

Dr. SANDERS. Senator, I would differentiate between protections
and appeals. Employees have protections, and civil service employ-
ees have consideragle protections. Nevertheless, those employees
can still be removed. What tends to deter managers from taking
that on is the prospect of months, or sometimes years, in an appel-
late process.
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At the end of the day, managers tend to be fairly successful in
removing poor performers or employees who engage in misconduct,
but the thought of going through that for a significant part of your
working life is daunting.

I think the protections strike the right balance the way they are.
I think the appeal system needs some fairly radical restructuring
so that those protections can come to fore, can be adjudged, an
then we can get on with business.

Mr. JASPER. I would just like to add a little bit to what Dr. Sand-
ers said. I do not have current data, but data I used to be familiar
with showed what he suggested has long been the case, that, by
and large, disciplinary actions are upheld.

Most of the time that management loses in the appeal process,
it is because it failed to follow its own established procedures, not
on the merits of the case. So if people would do their homework
and follow the procedures, they would almost invariably win. As
Dr. Sanders suggested, if you shorten the appellate process, that
should make it entirely possible to live with the current system.

The CHAIRMAN. Let me turn to another problem. Our hearings
have shown that many IRS employees are concerned about retalia-
tion if they report misdoix;gs on the part of other employees. What
can be done about that? How can we change a culture so that an
employee who is doing a good job and tries to ensure that the agen-
cy 18 com‘plﬁing with its manual, and so forth, does not find himself
or herself the object of negative action?

Mr. LIGHT. There has been a longstanding effort to deal with how
to protect whistle blowers, which the Chairman dealt with on Gov-
ernmental Affairs.

The CHAIRMAN. I am talking more than whistle blowers.

Mr. LIGHT. But, I mean, the fact that you are in an agency, with-
in a department, that has an historicalf;' weak Office of Inspector
General, historically weak commitment to self-policing, I think that
- reduces the desire of somebody to come forward with a complaint

in the belief that he or she, by making the complaint, it will never
be resolved.

I think part of giving employees confidence that if they see some-
thing wrong they ought to report it, is to make sure that when
something is wrong it is fixed. I think we are struggling a little bit

- with that on the Treasury Department OIG problems.

Dr. SANDERS. Mr. Chairman, I would agree with that. I think,
again, the protections are adequate. There are protections for whis-
tle blowers and those who do something not quite reaching that
threshold.

I think the confidence that they lack, as Paul said, is structural;
once they raise.the issue, will somebody do something about it, or
do I put myself at risk? So I think the language is sufficient, the
structure may even be sufficient, but the enforcement mechanisms,
I think, couldy be strengthened.

Mr. JASPER. Another important consideration is what you
touched on in your opening statement, and that is, the manager
gsets the tone for the agency. If the manager sets the tone of want-
ing to know about abuses and protecting the persons who report
those abuses, everybody will get the message on both ends, the
abusers and the reporters as well.
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That is why we have stressed so much accountability. If you have
a single person who is fully accountable for the performance of the
agency, he can take that responsibility very seriously and not have
it diluted.

The CHAIRMAN, Well, my concern is that we had many employees
wanting to come forward with information, but there is a real fear
and it is not localized, it is very broad throughout the organization,
that people are very fearful that if they come forward to give infor-
mation to, say, this committee, that there may be retaliation. So it
is a very serious problem.

Gentlemen, we have a number of additional questions that we
would submit to you and ask that you reply in writing. As we pro-
ceed with the legislation, undoubtedly we will want to call on you
for further suggestions and recommendations. This is an important
effort and we appreciate the fact that you took the time to be here
with us today. Thank you very much.

[The C(:1uestions appear in the append.x.]
The CHAIRMAN. It is now my pleasure to call forward the second
panel, which is made up of employee representatives. We are very
Eleased to have Mr. G. Jerry Shaw, Ganeral Counsel of the Senior
xecutives Association; Mr. Robert Tobias, President of the Na-
tional Treasury Em{ployees Union; and Ray Woolner, National
President of the Professional Managers Association. Aﬁain, gentle-
men, it is a pleasure to have each of you here. We look forward to
your comments.

I understand, Mr. Tobias, you have a scheduling conflict, so we

will ask you to start'with your testimony.

STATEMENT OF ROBERT M. TOBIAS, PRESIDENT, NATIONAL
TREASURY EMPLOYEES UNION, WASHINGTON, DC

Mr. ToBIAS. Thank you very much, Mr. Chairman. I appreciate
being invited to testify cn the IRS Restructuring and Reform Act.

I recently had the opportunity to serve with two very able mem-
bers of this committee, Senators Kerrey and Grassley, on the Com-
mission to Restructure the IRS. The commission’s report, which I
supported, formed the basis for H.R. 2676, which I support and
urge the committee to quickly enact. .

The commission strongly believed, and I agree, that a key to the
IRS’s success is the creation of an oversight board. It is necessary
to restore credibility, to ensure that the IRS becomes more respon-
sive to taxpayers, to avoid another tax systems modernization dis-
aster, and to provide needed long-range stability.

With respect to the powers of the board, I believe H.R. 2676
strikes an appropriate balance that will allow the IRS Commis-
sioner to manage the agency without undue interference, while en-
suring that longer term, broad-based decisions are reviewed, ana-
lyzed, and given support.

The makeup of the board has generated some interest because it
includes “an individual who is a representative of an organization
that represents a substantial number of Internal Revenue employ-
ees.” I believe it is very important to have the voice of employees
on this board.

First, this person can be removed at the will of the President if
he or she acts improperly by interfering with the sound manage-
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ment or administration of the Internal Revenue Service, as some
have inferred or stated might occur.

Second, a representative of NTEU current serves in a similar
role on the IRS Executive Committee and has done so for the last
6 years. I have been that person. While there has been some dis-
agreement at times, the IRS believes, I think, that my service on
that group has not been a detriment to the accomplishment of
agency objectives, but rather an asset.

Third, an employee representative was put on the board because
of, not in spite of, his or her role on behalf of IRS employees.
Therefore, suggestions of a conflict of interest due to the represent-
ative’s role with regard to employees, I believe, frankly, has no
merit.

Fourth, and finally, it is important to point out that the board
has no approval authority concerning senior manager selection,
evaluation, or cooperation, as some have seemed to imgly.

Unlike the attention generated by the IRS oversight board, the
ﬁersonnel flexibility section will allow the IRS to experiment with

iring, pay, classification, performance, management, and other
personnel matters outside the current restrictions.

The bill uses current law on demonstration projects as the model.
The demonstration project statute, as Dr. Sanders articulated, re-

uires union and management to reach agreement on a change and
then present it to OPM for approval.

H.R. 2676 eliminates the OPM oversight rule to allow for faster
implementation, but retains the obligation to reach agreement be-
fore implementation.

While NTEU agrees that experimentation outside of the existing
laws and regulations is important, I believe there must also be a
check on the exercise of that authority. Requiring an agreement
prior to implementation provides that check.

Now, some have characterized the written agreement language
as providing the ‘employee representative with a veto over agency
groposals because it does not provide for appeal to the Federal

ervice Impasses Panel, which can impose a decision when an im-
passe is reached. While this approach does mirror the current law
with respect to demonstration projects, NTEU would support a
change to allow appeals to the Federal Service Impasses Panel.

Mr. Chairman, NTEU strongly believes that enactment of this
legislation will allow employees to do the kind of job the American
taxpayers expect and the American taxpayers deserve. Thank you
ve’ﬁr‘much.

e CHAIRMAN., Thank you, Mr. Tobias.
[The prepared statement of Mr. Tobias appears in the appendix.]
The CHAIRMAN. Mr. Shaw.

STATEMENT OF G. JERRY SHAW, GENERAL COUNSEL, SENIOR
EXECUTIVES ASSOCIATION, WASHINGTON, DC

Mr. SHAw. Thank you, Mr. Chairman, for allowing us to testify.

Listening to the prior panel and some of the statements that
have been made, one would believe that the IRS is in shambles and
cannot collect the taxes. With all due respect, that is baloney.

This is a highly effective agency that has consistently accom-
plished its mission in the face of a constantly changing law, chang-
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ing priorities from Congress, changing political leadership, and a
constantly fluctuating budget. The fact that career management
have made it work at all is astonishing; they have been bailing the
Titanic for a number of years. :

Mr. Tobias talks about, and the union always talks about, how
the managers are responsible for all the wrongs at IRS, yet Mr.
Tobias just stated that he has been on the IRS Executive Commit-
tee for a number of years. Obviously, as the union representative
on the committee, he has not prevented all of these problems that
supposedly his being on the IRS oversight board would prevent.

We believe an oversight board should be advisory, but if it is not,
we strongly urge that there be public disclosure of the assets and
the business relationships of all of the members of the oversight
board, not just to Congress and the administration, but to the pub-
lic. It is the integrity of the agency and the public’s perception of
it that is at stake.

We strongly oppose the union being on the oversight board. We
think it has a clear conflict of interest. Agency managers are scared
to death that the union will bypass agency management and com-
plain to the board all the time, and they will be unable to deal with
the union in a labor/management context.

We suggest a subcommittee of the board be established, placing
a representative from the union, from the Professional Managers
Association, from SEA, and from any other appropriate employee
organization, that the oversight board can consult with any time
they have questions about the views of employees.

The union is given veto power over personnel reform initiatives
in H.R. 2676. The union has conceded now that they would allow
the Impasse Panel procedure to be included now in the bill.

However, the problem is not necessarily the Impasse Panel pro-
cedure, the problem is the scope of that which the union has au-
thority over, or would have authority to veto. Without their written
agreement, as the bill now stands, the Commissioner and the over-
sight board could implement no personnel reforms that would in-
volve bargaining unit employees. That is unprecedented in labor
law history in the United States, in the civil service and in the pri-
vate sector.

The Commissioner has told us that he has no problem with the
120-day get-acquainted rule provision remaining in effect and that
provision that would do away with that should be stricken from
H.R. 2676.

As far as Inspection Service, Mr. Chairman, I must confess
proudly that I served as a government manager and executive in
the IRS from 1970 to 1980, and as its agency ethics officer for a
number of years. The internal security function of IRS is an ex-
tremely important one, and they were my client when I was in the
Chief Counsel’s Office.

If you believe it necessary to take the authority over the IRS In-
sgection Service away from the Commissioner, our sugiestion is
that you only do that for the internal security function. The allega-
tions have been that Inspection has not conducted investigations
when allegations have been made, they have held down complaints,
et cetera.
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Our suggestion is that the internal security function report not
only directly to the Commissioner, but to the General Accounting
Office. GAO, by a continuous review of the Inspection Service inter-
nal security function, would be able to ensure that citizens and em-
ployees of the IRS’s complaints are, in fact, being acted on and
being investigated. '

Second, GAO already has a hotline that employees could utilize
to make their complaints. So that would give them the outlet and
GAO could have some oversight over the internal security function.
We think the internal audit function, on the other hand, must re-
main under the Commissioner’s authority.

On the demonstration project authority, we would like protected
the MSPB appeal rights for Federal managers, the current leave
rules, and the current retirement system.

On restrictions on terminating or beginning audits, we think that
should be expanded to include all political employees in the Execu-
tive Branch, and provide that only employees who are in charge of
enforcement or administration of the tax laws should be able to
recommend initiation or termination of audits.

The proposal to allow a number of executives to be brought in
from outside government, we do not object to so long as they are
nonpartisan. And when we say nonpartisan, we mean nonpolitical.
We are not talking about politics, generally, but party politics.

So long as they are nonpartisan and so long as they are required
to meet the same kind of qualifications for the job that any other
hire would have to meet we are comfortable with the proposal.
With those two caveats, we do not care how many people the Com-
missioner brings in, remembering that the integrity of the IRS as
a nonpartisan agency is absolutely essential.

On the personnel flexibilities, generally, and to talk about the
problems that managers have, we have a whole section in our testi-
mony on that. But the fact is, managers are at a decided disadvan-
tage in trying to deal with problem employees. They have been. So
long as the structure remains as it is, they will be.

They wind up becoming the defendant themselves in any number
of actions before a multiplicity of Federal agencies, and we suggest
a consolidation of those agencies we have provided information
about that in our written statement. ,

We believe that to change the culture of the IRS, it is absolutely
necessary that there be training on exactly what the expectations
are for every single employee in the IRS. You do not change the
culture of an agency unless the Commissioner and every employee,
manager, and executive knows what the expectations are.

We think that is absolutely necessary and the funds should be
included in this bill to ensure this happens. Every IRS employee,
every person who comes to work for the IRS, must receive the same
orientation and training. That does not exist now. It has never ex-
isted, so far as I know. It is something that is badly, badly needed
if you are trying to restructure an agency. Thank you.

The CHAIRMAN. Thank you, Mr. Shaw.

[The prepared statement of Mr. Shaw appears in the appendix.]

The CHAIRMAN. Mr. Woolner.
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STATEMENT OF RAY WOOLNER, NATIONAL PRESIDENT,
PROFESSIONAL MANAGERS ASSOCIATION, WASHINGTON, DC

Mr. WOOLNER. Thank you, Mr. Chairman. Mr. Chairman, we ap-
preciate this o%grtunity to present our members’ concerns and
suggestions on restructuring and reform to your committee.

e managers and management officials of the Internal Revenue
Service are dedicated to the fair and efficient administration of the
tax law, and these dedicated people have spent their working lives
in the public service 1pursuing the goal of fair and efficient tax ad-
ministration on a daily basis. :

PMA members believe that improving the government’s oper-
ations is at the core of their role as a Federal manager, and it is
infthat spirit that we offer the following comments concerning IRS
reform.

The ultimate standard to which any reform legislation must be
held is the best interests of the American people. Whether the bill
currently before your committee will best serve the American tax-
payer, it seems to us, is still an open question.

PMA supports Charles Rossotti’s restructuring plan as outlined
before your committee, and we look forward to participating in the
process that will ultimately lead to those reforms.

We are concerned, however, that the bill now before the commit-
tee has serious structural and procedwm al flaws that will signifi-
cantly diminish the effort to improve IRS operations and will
hinder Commissioner Rossotti’s ability to implement his plan.

Specifically, PMA has serious concerns about the viability of the
oversight board concept as set out in the bill. We do not oppose an
oversight board. However, this board and its role in the operations
of IRS has the potential to seriously negatively affect tax adminis-
tration. Because of that potential, we believe all steps should be
taken in the legislation to limit the opportunity for the board to di-
rectly affect ongoing tax administration operations.

The focus of the board should be long-term planning and re-
source identification or allocation and not the daily operation of the
tax administration system. In that regard, PMA does not believe
that the oversight board should be granted the authority, under
6103 of the IRS Code, to allow access to taxpayer account informa-
tion.

Our second concern with the bill, is the placement of the head
of the employee union on the board. With all due respect to Mr.
Tobias, we believe that that placement is both unnecessary and ill-
advised. In addition, it compromises the balance intended by the
labor/management relations title of the Civil Service Reform Act
and creates serious conflict of interest issues.

The balance of power has been carefully established in statute to
allow that labor and management, in the spirit of cooperation and
collaboration, work together through their differences and ulti-
mately engage the help of third parties.

Powers granted by this seat on the board, along with powers as-
signed in other parts of the legislation, would give the representa-
tive of this one segment of employees of the agency an inordinate
amount of influence over agency operations. Decisions and direc-
tions assigned by the board must ultimately be bargained with the
union, where any of their concerns can be appropriately aired.
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At the same time, the union as a part of the board would oversee
the activities, evaluations, and perhaps even selections, of man-
agers and leaders of the agency, including the Commissioner.

These two roles clearly present conflicts and barriers to the oper-
ation of labor/management relations under the statute, and to the
goal of this legislation, IRS reform.

We strongly endorse the previous testimony of former Commis-
sioners Donald Alexander and Sheldon Cohen, that the union not
be given a seat on the oversight board. However, if the role of the
board is such that employee views are necessary for it to function,
we recommend that a representative of IRS managers also have a
seat on the board to ensure the benefit of the widest range of IRS
management and employee views.

On another front, Section 9301(b) of the bill gives the union far
too much control over the personnel flexibilities through which the
Commissioner is charged with reforming the agency. It results in
what can only be called a union veto of management’s actions, and
this section of the legislation should be stricken as well.

PMA would like to offer some specific suggestions on the legisla-
tion for your consideration. First, we believe that the labor/manage-
ment relationship in the IRS should adopt a standard based on
good government. The standard should require the parties to pur-
sue solutions on the basis of how they promote customer service,
mission accomplishment, quality, productivity, and efficiency.

This standard would gut the interests of good government before
all others in resolving disputes between the parties, an especially
important matter given the flexibilities in the legislation.

econd, we believe that there is a need for an alternative system
of pay and benefits for managers, supervisors, and management of-
ficials. Under present systems, managers are not provided incen-
tives to think and act in innovative ways about their organization’s
goals and mission. A human resource system that rewards man-
agers and supervisors and motivates them to reinvent and reform
their operations is needed.

Third, we need to reform the system for dealing with poor per-
formers to promote speed of decision making and appeals. We
would endorse Mr. Shaw’s views in his written testimong to im-
prove the appeals process for quicker and more efficient decisions
on cases.

- Fourth, we believe that you should grant the IRS authority for
voluntary separation incentives in the form of buy-outs in order to
help them through the period of transition that Commissioner
Rossotti is involved in.

Fifth, we would ask you to allow pay banding to permit man-
agers to properly compensate those employees whose work is de-
ferl\(rjng, and to withhold pay increases from those whose work is
acking.

ReaF authority to grant increases or withhold them will signifi-
cantly change the employer and employee relationship and em-
power managers to create better performers at the work place by
connecting compensation with performance.

Last, the wide grant of authority given to this Commissioner
under this legislation to create demonstration projects and develop
other personnel flexibilities should be accompanied by a require-
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ment to consult with representatives of managers and management
officials over how those changes will affect them.

Reformation of the culture of the organization must begin with
its managers and its leaders. Participation in decisions about mat-
ters affecting the working conditions, personnel practices, and poli-
cies for managers should be mandated by this legislation.

Thank you. I would be happy to answer any questions.

The CHAIRMAN. Thank you, Mr. Woolner.

i [’l;he prepared statement of Mr. Woolner appears in the appen-
ix.

The CHAIRMAN. Mr. Tobias, I know you have to leave, but I

thought I would give you the opportunity to make any rebuttal you

may care to make.

Mr. ToBias. Well, Mr. Chairman, I think this is a very important
hearing and I am going to stay through the end. I do appreciate
the opportunity to make rebuttal, but I am going to stay. So, if you
have additional questions, I will be happy to answer.

I think that, as I said.in my ogening statement and in the full
testimony submitted for the record, this issue of conflict of interest,
labor/management, really ignores what is happening in the private
sector today and what is happening in some parts of the Federal
sector.

This idea of labor management conflict is something that is a
holdover from the 1930’s, 1940’s, and 1950’s. It is not the way we
are trying to have labor and management deal today.

That is, in the context of recognizing overlapping interests and
pursuing those overlapping interests of increasing productivity, in-
creasing efficiency, and increasing job satisfaction, and eliminating
the conflict, eliminating the adversarialism.

I think that that is really the focus, and ought to be the focus,
of attention. It has been the focus of, certainly, my efforts with the
Internal Revenue Service over the last few years.

This idea that somehow the union gets a double bite at the apple,
or whatever, I think is just not the case because we are not bar-
gaining over budgets in the IRS and NTEU. We do not bargain
over budgets. This board has the approval authority only in three
areas, and they are not bargainable matters: strategic plans, major
reorganization, and budget.

So I do not see this conflict of interest that has been articulated
by the other folks. I believe that the voice of employees on this
board can add value to the decision making process, and I think
that is why the commission su%ported having an employee rep-
resentative on the board, and I think that is the value that can be
added to the decision making process.

Th% CHAIRMAN. Mr. Shaw, do you want to make any further com-
ment?

Mr. SHAW. Well, I agree with Mr. Tobias. I have a tremendous
amount of respect for him. We have not only started organizations
together, but served on boards together. Bob is a very, very astute
individual and a highly regarded person in this town.

He is speaking of partnership. Partnership is a very important
concept. IRS has been involved in partnership, that is why Bob
Tobias has been on the IRS Executive Committee for all these
years, and I would assume that he should remain there.
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However, partnership requires, in a public sector context, ac-
countability and responsibility. Managers wind uﬁ being held ac-
countable for whether the place works or not and have the respon-
sibility for making sure that it works. The union does not.

The union has, through testimony, throuﬁh individual employees,
and through other means, participated in this painting of IRS man-
agement a8 a bunch of “damn devils” that are out there trying to
abuse all of the taxpayers, and they are allegedly doing it through
these poor puppets that sit out there in the workplace and are driv-
en to do these terrible things to taxpayers, and that is baloney. Bob
knows it is baloney, I know it is baloney, and frankly I think the
American public knows that a lot of it is galoney.

Tax protesters are a very artful crowd. Employees sometimes
have to be stern. Some employees go overboard; they should be
dea}l\t with. Some managers go overboard; they should be dealt
with.

But to say that partnership means that the union should sit in
judgment of this agency and be able to interact and bypass the
Commissioner, bypass all the managers in the normal labor/man-
agement relationship dealings, be able to have power and authority
over the managers with no managers on that board other than the
Commissioner, possibly, as a political appointee, is a total distor-
tion of the labor and management relationship and the concept of
partnership. Because, the union will be in a position of dictator-
ship, not partnership. We believe in partnership. We do not believe
in dictatorship. In partnership, both parties have to be accountable
and responsible.

The CHAIRMAN. Mr. Woolner.

Mr. WOOLNER. Yes. I would just add that the idea of partnership
is one that I was involved with personally as the director of Labor
Relations in IRS in 1981, and we began cooperative efforts at that
time in that agency. It has worked well ever since.

There are times, however, when partnership should find its
rightful place. With respect to the oversight board, I think that
partnership rightfully belongs in the context of the agency’s delib-
erations, not the oversight board’s deliberations.

The CHAIRMAN. All right. Thank you.

I would like to go to a couple of questions I asked the earlier
panel about the rights of the taxpayer, as well as the rights of the
employee.

Taxpayers, I think, have a right not to be abused by IRS employ-
ees. I think we all agree that the majority of employees are good,
hardworking, well-meaning individuals, but there are exceptions.
How do we address that problem? One of the problems is, do the
current rules make it difficult for the IRS to discipline or terminate
employees who abuse taxpayers? Mr. Shaw?

Mr. SHAw. The answer, Mr. Chairman, is yes. Now, when I am
talking about employees here, I am not talking about bargaining
unit employees, I am talking about all levels of employees.

Employees have a tremendous number of rights. Bargaining unit
employees have more than other employees throughout the chain
of command because they have a collective bargaining agreement
and can go to arbitration. :
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But employees who a manefer is trying to hold accountable has
many avenues, I listed seven different avenues in my written state-
ment that they can take to try to go after a manager who was try-
ing to hold them accountable. '

They can file an EEO complaint, the{ can file a grievance under
their labor contract, they can file an allegation that there is sexual
harassment or they are part of a workplace that is not comfortable
for them, It just goes on and on.

They can file a whistle-blower complaint or a complaint with the
Inspector General anonymously. They can try to get the Office of
Special Counsel to come in and conduct an investigation and pros-
ecute the manager. This is why managers do not take actions
against employees.

The system is totally out of balance. The system has got to be
streamlined. There has got to be one appeal of any action, perform-
ance or conduct. There has got to be one decision, and that has got
to be the end of it.

Every person should have due process. They have got a right to
know what they are supposedly doing wrong, and they must have
a right, if it is performance, to correct that. Then they have either
got to cut the mustard, or they do not.

If they do not, then they get disciplined, discharged, or retrained,
or rehabilitated, or whatever you do. Then if they want to appeal
that action to the Merit System Protection Board or to another al-
ternative that we have outlined in our testimony, appeal it, have
one hearing, one decision, and that is the end of it.

Right now, you can have four, five, or six agencies beating up on
a manager because an employee has made all these allegations,
just because the manager is trying to get them to do their job, try-
ing to get them to come to work on time, trying to get them not
to abuse sick leave, trying to get them to do day to day stuff. And
I am not just talking about bargaining unit employees, I am talk-
ing about all Federal employees at whatever leve‘l).

The CHAIRMAN. Mr. Woolner. _

Mr. WOOLNER. Yes. I generally agree with Jerry’s comments. It
“has been my experience, however, that managers have a different
experience with causing disciplinary actions to take place when it
comes to conduct matters versus performance matters. Perform-
ance matters are a very, very heavy burden on managers. They, in
fact, distract managers from involving themselves in the perform-
ance of the remainder of their employees once they are taken on.

With conduct matters, I have seen and have been a part of the
process there and I know that conduct matters come quickly to fru-
ition in terms of disciplinary actions in most cases. It is when a
manager anticipates the kind of appellate hell, if you will, that
Jerry was just talking about that the manager steps back and won-
ders about whether or not to take the action.

. With respect to performance-based actions where someone is just
not doing the fliob, I think that what we need in that process is a
reformation of that process to shorten its time frames, to make
more agile its appellate process so that it does not take forever,
and that managers do not have to basically set aside their respon-
sibilities for the remainder of their work force that they are trying
to manage in order to take care of this one case.
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The CHAIRMAN. Mr. Tobias.

Mr. ToBIAs. Mr. Chairman, I think that the prior panelists an-
swered the question by saying that employer-initiated actions in
the Federal Government are, for the large part, sustained. The last
time I looked, I think it was about 82 or 83 percent of those actions
are sustained. That is the first thing.

The second thing is, you asked, what about employees who
abused taxpayers, do the rules in existence prohibit action. I think
Mr. Woolner is right on track; that is a conduct case in the Internal
Revenue Service.

We are not talking aboufkgerformance here, it is a conduct case.
When that happens, the IRS moves very quickly. For bargaining
unit employees, there is arbitration. There are not these multiple
levels of appeals that Mr. Shaw was talkinE about here.

If somebody is discharged for conduct, that is it. It goes to arbi-
tration, the arbitrator makes a decision, it is up or down, it is over.
So when we are talking about conduct cases and we are talking
about abuse of taxpayers, the rules are very clear.

I might add that when we see these cycles of abuse of taxpayers,
they have come three different times in the IRS in my history, and
I have been with the union since 1968. They have all come, predict-
ably, two, three, four years after the Internal Revenue Service has
changed the way it measured employees and managers.

When those measures turn out to be dollars collected, cases
closed, obviously, that leads to abuse of taxpayers. I think that is
what the internal security audit that has already been furnished
to this committee has found once again for the third time in the
history of the IRS.

So I think if we are looking for the root cause of this issue, I
think we have to look at how the agency views its mission, how the
agency measures that mission, and if the mission is correct and the
measures are correct, there will not be abuse of taxpayers, there
will be taxpayers who are supportive of the IRS.

The CHAIRMAN. Well, as you know, we have been very concerned
about the use of statistics data as a means of Judging performance.

Mr. ToBiAs. You have. You have and, I think, quite rightly so.

The CHAIRMAN. Let me ask one more question, then we will turn
to Senator Kerrey. Time is growing late. :

I would like to go back to the question that IRS employees also
have a right not to be abused or retaliated against by other IRS
em&;loyees, or by management, for that matter. As I mentioned, we
had a number of employees come forward with concerns and prob-
lems, but ver;iy much concerned with the question of retaliation.
What can we do about that; how much of a problem is this?

Mr. Shaw. .

Mr. SHAW. Well, it is a problem. I think it is a problem in any
agency. It is also a problem by the organization that receives the
allegation determining whether or not it has validity. But the sug-
festion I made about putting the internal security function of the

RS under a supervisory mode of the General Accounting Office, I
think, would solve that problem.

One, employees should be told that if they have problems or they
think there 18 something going wrong, they should contact the
GAO. GAO has a hot-line now. It is an arm of Congress. As an arm
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of Congress, the committee is going to be able to consult with GAO
30 make sure that investigations are ongoing and things are being
one.

GAO would be able to ensure that the inspection service was, in
fact, conducting the investigations that they should conduct and
could call them to task so that nothing could get buried.

Three, GAO would know who, in fact, had made the allegation
or would be able to determine. If they did that, then if an employee
had a legitimate complaint they could tell GAO about it and GAO
could intervene through any number of ways, and the committee
could, too. So I think that is one way to do it.

I think GAO is a better alternative than a Treasury IG, again,
for the simple reason that Congress will have some oversight.

The CHAIRMAN. Does that raise a constitutional question?

Mr. SHAW. I do not believe so, if GAO’s role is to ensure that all
the allegations that are made are, in fact, investigated—I think
that is an extension of the oversight role of Congress-—and that
people are held accountable. Their report, obviously, is going to be
to the committee rather than to the Treasury. And 1 am not saying
that internal security should not also be reporting to the Commis-
sioner, it should, but directly to the Commissioner.

In recent years, the internal security function and the Inspection
Service has been reporting to the Commissioner through the Dep-
uty Commissioner, and the Deputy Commissioner is a career em-
ployee that is where some of the allegations have come from, that
the Deguty Commissioner somehow has not allowed cases to be
pursued against buddies, and that kind of stuff. Again, I do not
think there is any substance to that, but that is the allegation.

When originally set up, Inspection reported strictly to the Com-
missioner, not to the Deputy Commissioner, not through any other
chain, and that should be reinstituted in the statute. They also
should be reporting to GAO and GAO should be providing them al-
legations that they receive, and overseeing them to make sure they
are investigated. ,

The CHAIRMAN. Well, my concern about the GAO is, of course,
they can investigate but they cannot direct.

Mr. SHAW. I understand. What they are going to do is monitor,
in my suggestion.

The CHAIRMAN. Yes.

Mr. SHAW. Again, I do not think they should have direct-line au-
thority over them. I think that should remain the Commissioner.

The CHAIRMAN. But it would raise, I think, a constitutional issue.

Mr. SHAW. Right. They could monitor that. They could refer the
allegations made by IRS employees to the Inspection Service and
require that the Inspection Service give them reports on whether
they are following up and doing investigations, et cetera, and pro-
viding that information to the committee.

The CHAIRMAN. Mr. Woolner.

Mr. WOOLNER. Mr. Chairman, I spent some time as the Ethics
Program Manager for the Internal Revenue Service, and in that re-
gard we studied the feelings and perceptions of employees with re-
gard to retaliation. -

What we found, was there were those persons who perceived that
they would be retaliated against if they were to come forward on
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some matter, but we found almost no one who was willing to report
situations in which retaliation had occurred. Now, that report is on
people’s perceptions, and it seems to me that the facts of whether
there are or are not retaliation almost become secondary to the per-
ception issue. If there is that perception, then we do not have a
system that is working openly. That, to me, is a matter of the cul-
ture of the organization.

I think that the kind of tone that is being set by the new Com-
missioner is one in which the doors are opening, there is more open
communication coming down, and it is tending to be two-way,
which is very important as well. In that regard, over time you will
see, I believe, if that track continues, that people will not feel as
hesitant to come forward as they have in the past.

The CHAIRMAN. Mr. Tobias.

Mr. ToBias. I would say two things. I agree with Mr. Woolner
about the idea of the openness that Commissioner Rossotti has cre-
ated in this agency. For example, two or three weeks ago we did
anonymous focus groups of over 2,000 people with a video con-
ference where these folks reported on the barriers that they saw
between themselves and providing effective customer service. It
was an incredible list of barriers and solutions.

I have traveled extensively since that time, but every person that
I have spoken to has said this is-a new way I am being heard, my
complaints are being heard, my solutions are being considered in
a way that has never happened before. So I think that the way the
Commissioner is engaging the work force is one way of driving
away this fear of retaliation.

But, second, and fundamentally and systemically, I think the
change that has been recommended, that the IRS change its meas-
urement system to one which includes employee evaluation, cus-
tomer service evaluation, and business measures, will, indeed, cre-
ate a more open IRS because those who are managing will have to
be paying attention to those they are supervising on an annual
basis in the context of their own evaluation. That is a systemic so-
lution to a very difficult, real, perception problem. So I think that
really gets at the nub of what Eas been an IRS problem for a long
time.

The CHAIRMAN. Senator Kerrey.

Senator KERREY. Thank you very much, Mr. Chairman.

I would ask Mr. Shaw and Mr. Woolner, do irou consider the
Treasury Secretary and the Commissioner of the IRS to be part of
the management team; are they managers?

Mr. SHAW. Yes, sir.

Senator KERREY. And they are included on thé proposed board,
at least as it came out of the House. Now, the House expanded the
number of people on the board from the original legislation, but
they certainly are two very strong voices for management on that
board, are they not?

Mr. SHAW. They are the ultimate managers, Senator. But they
do not deal with the union on a day to day basis. They do not con-
duct the negotiations with the union, they do not deal with labor/
management problems at the local district level, or whatever level.
That is the role of the career managers and career executives. They
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go ngt have the types of information that is going on on a day to
ay basis.

enator KERREY. There are lots of things they do not have, lots
of things they do not understand, but they are clearly management
representatives on the board.

Mr. SHAW. Yes.

Senator KERREY. 1 mean, there are lots of things that they may
not be, but it is not fair, as one of you indicated, that the Commis-
sioner is just a political appointee. They manage the agency. At
least, that is what they represented to us when they came before
the commission. Are you aware that both of them support having
a labor representative on this board?

Mr. WOOLNER. I am aware of that, Senator.

Mr. SHAW. I am not aware of that.

Senator KERREY. Well, I have informed you that they are both
in support.

Mr. SHaw. Well, I am sorry, Senator, but that is not my informa-
tion. I mean, politically, the administration is backing that. That
is not necessarily the views of all interested parties.

Senator KERREY. You are saying that they came before Congress
and testified they are for it, but privately they——

Mr. SHAW. I am not saying anything, Senator, other than that
I am not aware of that being the case.

Senator KERREY. It is the case. They have both, before this com-
mittee, indicated that they support that change and support having
a labor representative on the board.

But what I am saying to you is, the commission judgment was,
because of the restructuring that is going to be required, that a
representative ought to be on there and that management needs to
be represented as well, and that they were well represented with
the Treasury Secretary and the Commissioner.

Mr. SHAW. Senator, I do not think that either the Secretary of
the Treasury, ror the Commissioner, has the time nor the inclina-
tion to know about and deal with the local labor/management prob-
lems at an IRS district or an IRS service center, or whatever. Mr.
Tobias does. He has a tremendous network of people out there that
are going to-be feeding him information, and to which he can feed
information.

It is going to place the career management at such a disadvan-
tage that, in effect, you are turning over the agency to the union.
If that is your policy decision to do that, Senator, then that is one
set of circumstances. If it is not——

Senator KERREY. One vote of 11, sir. Earlier you set up a com-
parison. You are for partnership, but you are against dictatorship.
One vote in 11, sir, is not a dictator.

Mr. SHAW. Well, I beg to differ, Senator, when also included in
H.R. 2676 and in the recommendations is absolute veto power
granted to the union over any changes that the Commissioner or
the oversight makes that would affect bargaining unit employees.

Senator KERREY. Well, let us deal with that on a separate issue.
I was going to raise that up as a separate issue. But as far as rep-
resentation on the board, your objection to the union representative
being on the board is that management is not being represented.
Management is represented.
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Mr. SHAW. Senator, not the kind of management that has to deal
with the union on a day to day basis. I am sorry, but that is not
a factual statement. The career managers of that agency have to
n}llake that agency work. They have 100,000 employees working for
them.

When they can be bypassed by a union president sitting on a
board complaining about them, and even though Bob Tobias has
sat on this executive board, he has not taken any responsibility or
accountability for the IRS problems. They are all managers’ prob-
lems. The union has no accountability, they have no responsibility.

The only thing that they are accountable for or responsible for
are to the people that elect them, which are their bargaining unit
employees. This gives them too much power. Managers and execu-
}ives in government will be unable to deal with them. That is a
act, sir, :

Senator KERREY. It is not a fact. You are drawing what I would
call a draconian, hyperventilated conclusion about the possibilities
that could occur as a result of labor being represented on this
board, a position that is not shared by the two top managers that
I suspect would disagree when you say that they have neither the
time nor the inclination to be aware of what is going on down in
the lower ranks.

You are saying they do not have the time to be informed and
they do not have the inclination. My guess is that Mr. Rossotti
would strongly disagree with that. My guess is that Mr. Rossotti,
as Commissioner of the IRS, would not agree with the assertion
. that you just made on his behalf.

Mr. SHAW. Senator, we can all guess at what Mr. Rossotti might
or might not do, or say. But I can tell you that the career execu-
tives at the Internal Revenue Service unanimously are absolutely
opposed to the union being on that board. They know that they will
be totally unable to manage. They know that they will be bypassed.
They know that they will be in a position subordinate to the union
and the union will run the agency. I speak not for myself, sir, I
sgeak for them. I have met, talked with, and surveyed many of
them. -

Senator KERREY. I appreciate your speaking for them, sir. But
you are arguing on the basis of them, with one vote out of 11, hav-
ing dictatorship power, and then you reference another section
which I think is an important section.

As far as being on the board, the two top managers support them
being on the board. The two top managers that you say do not have
the time or the inclination to be involved with labor/management
disputes support them being on the board.

My guess is that Mr. Rossotti would say that he does have both
the time and the inclination to understand what is going on in
those negotiations. As to the second part, I would like Mr. Tobias
to have a chance to respond.

Mr. SHAw. All right. I would like to make one other suggestion.
If you believe it is absolutely imperative that this union represent-
ative be on the board, then there has to be a representative of the
career managers and executives on that board.

Senator KERREY. Sir, there is a representative.

L]
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Mr. SHAW. There is not. Not of the career managers and execu-
tives. The Commissioner cannot deal with 100,000 employees day
to day. He relies on the management structure to do that.

Senator KERREY. That is going to come as a rude shock to Mr.
Rossotti, who is the top manager of the IRS. My guess is, he is
going to say that he can represent management and that the
Treasury Secretary can as well. I mean, that is my own view. Now,
if you want to argue that you ought to have a representative on
there, argue that you ought to have a representative on there, a
representative from your association on there.

Mr. SHAw. I think that with the union on the board and career
managers being on there would make it difficult for a policy board
to function. But, if the union is going to be on the board, there is
going to have to be a voice of the managers and executives at IRS
that are career.

Senator KERREY. Well, let me ask Mr. Tobias to respond to-the
statements that Mr. Shaw made, that you would become a dictator,
that this legislation vests you with the authority to essentially run
the IRS and be a dictator of the IRS.

Mr. ToBiAs. I think to merely state the supposition is to come to
the conclusion that that is absolutely impossible unto this legisla-
tion. One vote out of 11 does not a dictator make.

As to this issue of having more information, I have no idea what
that means in the context of the board’s responsibility to be approv-
ing strategic plans and major reorganizations and participating in
the development of the budget. These are not the subjects which
are discussed in any manner, under any circumstances, in any
labor/management relationship in the Internal Revenue Service.

Senator KERREY. There are two issues here. One is the board and
your representation on the board, and we have addressed that. The
second, is the representation having to do with personnel flexibili-
ties and veto power over the use of personnel flexibilities and the
organizational units they represent.

Mr. ToBias. The language which is in the House bill reflects the
existing law on demonstration projects. In my testimony, I have
said that we would be perfectly willing to send any impasse to the
Federal Service Impasses Panel, if that be the wish of Congress.

We are not interested in having veto power. The language was
drafted to reflect existing law for demonstration projects. If Con-
gress believes so, we would support these decisions go to the FSIP,
the panel in the Federal sector currently empowered to decide and
resolve impasses.

Senator KERREY. Thank you.

Thank/you, Mr. Chairman.

The CHAIRMAN. Gentlemen, thank you for being here today.

Again, we will keep the hearing record open for a sufficient
amount of time to allow the committee to request and obtain writ-
ten responses to questions from our witnesses.

Thank you very much for being here today, gentlemen. The com-
mittee is in recess.

[Whereupon, at 11:58 p.m., the heariny was concluded.]




APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF DONALD C. ALEXANDER
I. INTRODUCTION

My name is Donald C. Alexander and I served as Commissioner of Internal Reve-
nue from 1973 into 1977. I am appearing before the Committee to express my per-
sonal views on the recommendations, embodied in S. 1096, of the National Commis-
sion on Restructuring the IRS. While I sui)port much of S. 1096, I cannot support
some proposals in their current form. I will also comment on certain changes made
by the Ways and Means Committee in the House-passed counterpart, H.R. 2676.

That there is widespread dissatisfaction with the Internal Revenue Service at the
present time is beyond dispute.[1} Some of this undoubtedly stems from the highly
publicized troubles of the Service in its Tax Systems Modernization project. Some
stems from frustration with a perceived inability of the Service to deliver prompt,
responsive and accurate service to taxpayers. Some stems from highly publicized in-
stances of taxpayer abuse.(2) Taxpayers should be treated fairly and courteously,
and some of them have clearly not received such treatment. Some IRS revenue ofti-
cers and agents seem to believe that all taxpayers are dishonest and some of their
supervisors seem to share this belief. But while it is wrong to believe that all tax-
payers are dishonest, it is equally wrong, I think, to pretend that all of them are
always honest

Part of the widespread dissatisfaction, I believe, stems from a pervasive
antigovernment attitude nurtured by political rhetoric. Because of its wide-ranging
contacts with voters and its duty to try to collect the nation’s revenues, IRS is in
the t'é'o(‘lref'mnt. In his recently-released instructions for candidates, Mr. Frank Luntz
stated:

Don't forget the IRS. Nothing Fuarantees more applause and more sugeport than

the call to abolish the Internal Revenue Service. . . . The IRS should be a major

focus of Republican efforts over the next two years. I urge you in the strongest
. of terms to allocate significant time and attention to this political “winner.”
Unfortunately, some have apparently followed Mr. Luntz’ advice.[3}

In considering what legislative and administrative changes should be made to and
in the IRS, a basic question is: “What is the job of the Internal Revenue Service?”
In section 2 of S. 1096, we are told that IRS should be transformed into a “world
class service organization.” We are also told that the bulk of Federal revenue is gen-
erated through voluntary compliance. This is true, and most drivers stop at red
lights and, occasionally, at stop signs. But how long would lyou expect compliance
with the traffic laws to last if no traffic police enforced such laws? Are the tax laws
so different (is money worth less than time?) that voluntary compliance at the

res%nt level would continue if there were no meaningful enforcement of the tax
aws?

I think the job of the Internal Revenue Service is to \tﬁ' to collect the proper
amount of revenue due under the Internal Revenue Code. ile this job necessarily
includes assisting taxpayers to understand and meet their responsibilities and to as-
sert their rights, should taxpayer service be the primary function of the Internal
Revenue Service? I continue to differ with those who push the so-called “Compliance
2000 stratefy that is apparently based on the notion, unrealistic to me, that sub-
stantially all taxpayers will comply if the Internal Revenue Service is warm and
fuzzy and educates them about their rights. Moreover, I question whether “taxpayer
satisfaction” must be IRS’ sole goal, for I don't believe that the Internal Revenue
Service has an obligation to satisfy such taxpayers as Leona Helmsley.

(219)
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Having expressed these antediluvian views, I support many of the Rroposals to
reconstruct the Internal Revenue Service as embodied in S. 1096 and H.R. 2676.

I1. SPECIFIC PROVISIONS IN S. 1096 AND H.R. 2676

Section 102 of S. 1096 provides a ﬁ\'ﬁl-]year term for the Commissioner of Internal
Revenue. This is a sound proposal. While the Commissioner could still be removed
within such period, the Commissioner’s tenure would not be nearly so precarious as
it was in m‘{ Watergate time. Continuity in office is important for long-ra%e plan-
ning and administrative effectiveness. If this proposal is enacted, future Commis-
sioners should commit themselves to serving the full statutory term. I also favor the
proposal to revise the IRS Chief Counsel’s position and job title. The Chief Counsel
should not be an Assistant General Counsel of the Treasury Department, and I re-
gret that the House Bill no longer contains this provision.

Also in section 102 is a wise provision to grant additional funding for IRS Em-
gloyee Plans and Exempt Organizations office. The workload of this office has dou-

led since enactment of ERISA when I was Commissioner. Unfortunately, the funds
available for the conduct of this office’s vitally sifniﬁcant duties in overseeing retire-
ment plans and exempt organizations are now less than half what they should be.
I think it unfortunate that the House Bill would delete the authorization of in-
creagsed appropriations from the Code. Apparently, the pension trade associations
became concerned about possible costs to their members. It seems to me that to the
extent such fears are right, they can be met without such a drastic step.

Easing the present restrictive personnel rules is a highly meritorious idea, and
I am glad to see that this issue is addressed in Section 111. Unfortunately, in both
S. 1096 and the House Bill, much of the groposed flexibility cannot be implemented
without the Union’s consent. This should be reconsidered. Also, Title II promotes
electronic filing. Since electronic filing is in the interest of both taxpayers and the
Internal Revenue Service, encouraging such filing by legislation is a sound concept.
I hope, however, that this objective can be attained without imposing unrealistic
mandates on the Internal Revenue Service and taxpayers.

Moreover, section 203 of S. 1096 requires IRS to develop procedures for the ac-
ceptance of signatures in digital or other electronic form and states that until such
procedures are in place IRS must accept electronically filed returns and other docu-
ments on which the required signature aPpears in typewritten form. The filer is re-
quired to retain a signed paper original of all such filings until the statute of limita-
tions expires. What if the filer loses the signed sa er original? The Ways and Means
Committee Bill as reported takes a somewhat different approach, permitting IRS to
waive the requirement of a signature. Both of these approaches to a desirable goal—
electronic filing—may create substantial administrative problems. Code section
7206(1) states that a taxpayer who “willfully makes and subscribes” a false return
is guilty of a felon% Does the taxpayer “subscribe” a ;;laperless return without a
written signature? The House Bill attempts to remedy the problem by stating that
a return “filed without signature” shall be treated for all purposes, civil and crimi-
nal, “in the same manner as though signed and subscribed” and establishing a pre-
sumption tracing the return to the taxpayer. I am not sure that this solution will
work, and I think that further study is needed.

The proposals in Subtitle C, Title IV, of S. 1096 dealing with tax law complexity
and the role of the Internal Revenue Service in the tax legislative Frocess are lon
overdue. Most, but not all, survived the Ways and Means mark-up of the House Bill.
The Senate Bill's provisions are preferable. If these or similar measures were al-
ready in effect, perhaps both the taxpaying public and the Internal Revenue Service
might have escaped the monstrous obligations imposed upon them by the “Taxpayer
Relief Act of 1997.” The IRS is regularly blamed for complexities, ambiguities and
just Jalain mistakes enacted by Congress and signed into law by the President. How
could any private “world class service organization” cope with an ever-changing
mess like this?

And I don't fully subscribe to the argument that the Administration and Treasury
must speak with one voice (Treasury’s); this argument muzzles the IRS until after
the mistakes are made. There is some substance, however, to the “one voice” argu-
ment, and if it continues to lE)é'evail, at least Joint Committee on Taxation staff could
be directed to work with IRS to develop mock tax returns so that the tax-writing
committees would see, in advance, what the. R'léropose to do to the American public.

Subtitle B's proposals with respect to the budget are highly constructive. IRS
badl{ needs funding in excess of the discretionar{ caLFs, and IRS also needs funding
stability. Multiyear budgets are highly desirable, if not essential, for long-range
pladmﬁing. U}rsx_fﬁrtunately, these provisions were very severely curtailed in the Ways
and Means Bill.
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Similarly, the proposals in Subtitle A of Title IV expanding the powers of Joint
Committee on Taxation are useful, and the effort to centralize and coordinate over-
sight responsibilities (although perhaps unrealistic) is sound.

While many of the recommendations in Title III to strengthen taxpayer protection
and rights are reasonable, I have some specific concerns. For example, section 302,
expanding the authority to award costs and fees, defines prevailing party (p. 72),
literally so as to render the IRS' position “not substantially justified” unless IRS had
prevailed on the same issue in at least three Courts of Appeal. I think the intent
is to reward the taxpayer and punish the IRS if the IRS (actually the Justice De-
partment) continues to force trial of an issue after it has lost in at least three
Courts of Appeal. This correction has been made in the Ways and Means Bill.

Section 303 would grant taxpayers the right to sue IRS if a collection officer acted
negligently. The Code now permits such suits only if the collection officer’s action
is reckless or intentional. I think the extension to mere negligence is an invitation
to further litigation and I hope this provision will be reconsidered.

III. WAYS AND MEANS COMMITTEE BILL—ORNAMENTS ON THE TREE

One of the ornaments that crept into the House bill (action 341) is an extension
of the privilege of confidentiality in certain non-criminal cases to certified public ac-
countants and enrolled agents. As I see it, this has little to do with restructuring
the Internal Revenue Service but much to do with impeding the search for truth
in tax controversies. This issue deserves independent review by the Congress, per-
haps with the assistance of the General Accounting Office, to test its advantages
and disadvantages. Should the confidentiality privilege be extended to 32,000 en-
}'olled %gents who can hardly contend, as the CPAs do, that they are a “learned pro-
ession?”

Another ornament (section 344) in the House bill would strictly limit IRS’ author-
ity to require production of computer source codes. Does the ordinary taxpayer real-
ly need such protection? A furtEer provision (section 349) would prevent IRS from
threatening an audit “in an attempt to coerce” a restaurant into entering into a tip
agreement. The likely effect of this, as I see it, would be (a) to increase IRS’ audits
of restaurants if any effort is made to secure something more than the minimal com-
pliance we now have with the reporting of tips or (b) to lessen compliance in an area
where it is already unacceptably low. A further provision (action 343) added in the
Ways and Means Committee bill would purportedly limit so-called financial status
audits. I strongly believe that IRS should have the authority to probe for unreported
inconi2 in situations where the taxpayer’s lavish living style demonstrates the likeli-
hood of noncompliance, but perhaps the House bill’s limitation may not substan-
tially impede the fulfillment of IRS’ obligation to see to it that dishonest taxpayers
{or non-taxpayers), particularly those wit illefal income, are called to account.

S. 1096 calls for a study of whether the burden of proof in taxpayer-IRS controver-
sies should be changed. Unwisely in my judgment, the Ways and Means Bill would
put the burden of proof on factual issues in court proceedings on the Internal Reve-
nue Service (section 301). Whether this would actually abrogate the long-standing
judicial rule that sgency action is presumptively correct may be an open question.
As limited by the Ways and Means Committee explanation, this change might not
severely damage tax administration and, consequently, might not materially aid
taxpayers whom it is apparently intended to benefit. All in ividuals, including bil-
lionaires, would be bencficiaries of the new rule, but partnerships, corporations, and
trusts would be subject to a limitation of less than about $7 million in net assets.
A wholesale shift in burden of proof would devastate tax administration for tax-
payers would be encouraged to play hide-the-ball and, without extremely expensive
and intrusive efforts, the lnternal Revenue Service could not determine the facts.

le this shift appears to be much more restrictive, the legislative ]anijage of the
House Bill is troublesome and would produce further controversy (perhaps a pre-
liminary trial) about whether the taxpayer complied with the conditions precedent
to the shift in burden. Under the House Bill, the taxpayer must have “fully cooper-
ated” with the Internal Revenue Service, including satisfying the reasonable re-
quests of the Service as to witnesses, information and documents “within the control
of the taxpayer.” What does “within the control” mean? Is a third-party witness
within the taxpayer’s control? What if the taxpayer loses records, inadvertently or
deliberately? What are “reasonable” requests? If “full cooperation” actuall{ includes
“exhaust administrative remedies,” why not say 8o? Cf. Code Section 7430(b).

Moreover, the House provision contains a questionable reservation that it shall
not be construed “to override any requirement of this title to substantiate any item.”
The basic requirement in Code section 6001 for the keeping of books and records
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is not a substantiation provision like that in section 274(d). Despite Committee Re-
port language, is there a negative inference that section 6001 is overridden?

In response to the Committee’s re(%}[lest, the Chief Judge of the Court has substan-
tiated a thoughtful letter about the House's proposed change in the burden of proof.
I strongly recommend reconsideration of this provision.

IV. IRS GOVERNANCE

Title I, Subtitle A of S. 1096 proposes a basic change in governance of the Internal
Revenue Service. It would create a nine-member Oversight Board that would appar-
ently share responsibility with the Treasury for the “administration, management,
conduct, direction and supervision of the execution and application of the Internal
Revenue laws or retated statutes and tax conventions to which the United States
is a party.” Exceptions to this general grant of authority are (i) the making of tax
policy, (ii) “specific law enforcement activities” of the IRS, and (iii) certain other spe-
cific activities under procurement and other delegation orders. While the Board
would include a union representative (presumably Mr. Tobias), and the Secretary
of the Treasury (or Deputy Secretary), the Commissioner would not be a member.
The other seven members would be part-time government employees appointed on
the basis of experience and expertise in management of large service organizations,
customer service, compliance, information technology, organization development,
and the needs and concerns of taxpayers. The Board would have the authority to
select and remove the Commissioner. The Internal Revenue Service would remain
a component of the Treasury Department.

I think that such a Board, with the composition and the authority assigned to it
by the present wording of S. 1096, could and likely would create serious operational
and other problems for the Internal Revenue Service. The first ‘)roblem is the pres-
ence of the head of the union on a Board having the right to select and remove the
Commissioner. As I have said before, I think the union head has no business what-
ever being on such a Board. Second, I think the Commissioner should be a member
of the Board. Third, I don’t think the Board should have the right to select and re-
move the Commissioner. The Commissioner should be appointed by the President
for a five-year term and the President should retain the right to remove the Com-
missioner for cause. The President’s power to remove the Board is, in my judgment,
insufficient.

If the changes suggested above should be made, I would be much less troubled
by the Board. However, problems will still remain so long as the Internal Revenue
Service stays a component of Treasury. One of these is to whom the Commissioner
would actually report and to whom he or she would be accountable, Would it be the
Secretary of the Treasury, or would it be the Board, or would it be both? What if
there should be a flat disagreement between the Secretary and the Board on a
major matter? .

e authority given to the Board, even with the limitations on such authority,
would present the perception, and possibly the reality, of conflicts of interest. While
Board members would be forbidden from participating in “specific law enforcement
activities,” they would have major duties with respect to IRS’ plans, programs and
budget. These projects involve the assignment of IRS enforcement personnel and the
allocation of such personnel among IRS’ service and enforcement responsibilities,
not excluding the coordinated examination program through which the IRS regu-
larly audits the largest corporations in America. What if the Board should decide
that IRS’ primary role is indeed that described in the Commission’s findings and
it is devoting far too much of its resources to enforcement such as examining the
tax returns of large corporations? Would a skeptical public, much less the press, be-
lieve that a budget decision to beef up taxrag'er service and weaken compliance ac-
tivities directed at large corporations (including those that had employed or were
currently employing Board members) was done entirely for proper reasons?

Furthermore, the efforts evident in S. 1096 to prevent Board members from inter-
fering in specific administrative and enforcement actions are insufficient. Since Wa-
tergate, a time when the Internal Revenue Service was sorely tested and came
through well, I think there have been extremely few, if any, instances of improper
interference with specific taxpayer audits or collection actions.[4] However, there
have been a number of efforts, some successful, to cause IRS to reverse itself and
concede, through a ruling, an industry-wide action or otherwise, an interpretative
position which IRS was taking in the examination of a particular group of taxpayers
or a particular industry. This is where the problem exists. What if a Commissioner
havins the duty to decide a material issue affecting the tax treatment of a particu-
lar industry, as well as a personnel question on which the union is taking a strong
stand, should face a Board with removal authority among whose dominant members
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are an executive from the particular industry and the union executive? What if the
Commissioner should decide, solely on a sound analysis of close questions, to con-
cede both the industry issue and the union issue? Would the public (and the press)
believe that there had been no improper influence by the Board? It goes without
saying that I strongly oppose granting Board members authority to pay into individ-
ual cases. .

Therefore, while I think that there is genuine merit in having an outside Board
with responsibilities and duties much freater' than those of the advisory groups now
providing outside assistance to IRS, I have serious questions about the Board as

roposed in S. 1096 with the right to appoint and remove the Commissioner. If the

oard were reconstituted and its powers limited as suggested above and if the IRS
were an independent agency, a Board would be not only helpful but necessary to
guide IRS during this difficult period and to deflect unjustified criticism.

H.R. 2676’s counterpart provisions reflect material changes. First, the number of
Board members would be increased to 11, but the Commissioner would be a member
of the Board. Second, the Board would not have the authority to appoint and remove
the Commissioner but would instead have the responsibility to recommend can-
didates for appointment as Commissioner and, more significant, recommend the re-
moval of the Commissioner. The Board would retain the authority to submit its own
IRS budget to the Congress. While the changes made in the House Bill reduce to
some extent the problems of overlapping authority, I believe that so long as the In-
ternal Revenue Service remains a part of Treasury, the concept of an oversight
board is problematic. ‘

A final point: Under S. 1096 almost all of us who have had the privilege of serving
as Commissioner of Internal Revenue for the last 45 years would be ineligible for
aﬁpointment. Section 102 now provides: “{T]he appointment [of the Commissioner)
shall be made on the basis of demonstrated ability in management and without re-
gzrd to political affiliation or activity.” I like the latter requirement; politics should

irrelevant. But neither I, nor my successors (except the current Commicsioner)
and living predecessors, could show the required “demonstrated ability in manage-
ment.” My managerial experience, prior to IRS service, consisted of co-managing a
Cincinnati law firm and managing more than 200 men in World War II. Maybe we
have all done lousy jobs since the Internal Revenue Service was removed from poli-
tics, but I don’t think that a tax professional should be forever barred from serving
as Commissioner. This problem was corrected in the Ways and Means Bill.

ENDNOTES

[1): Some of thie most vocal critics stress that IRS does not measure up to the best
of the private service sector. This is true, but is it the right comparison? When
compared to any other tax administration system, IRS measures up very well
indeed. It is ironic that at the very time that IRS is being bashed by Conéress,
the Ford Foundation, Harvard School of Government and the Council on Excel-
lence in Government gave it the Innovation in American Government Award for
its TeleFile program.

[2]): In contrast to the imgx;ession given at the recent Senate Finance Committee
hearings that abusive behavior might be the IRS norm, the Restructuring Com-
mission’s Report (p. 43) stated: “The agency spends significant resources educat-
ing personnel to treat taxpayers fairly, and the Commission found very few ex-
amples of IRS personnel abusing power.”

(3): On June 4, 1997, I received a fund-raising letter that stated the following:

“Armed with your responses and demands, GOP Senate Leaders can call for
TELEVISED SENATE HEARINGS ON THE IRS!

Working together, we can publicly expose the IRS’s worst transgressions against
honest, responsible taxpayers like you.”

[4}: HR. 2676 contains a provision explicitly forbidding the President, Vice-Presi-
dent and certain other high-level executives to request the conduct or termi-
nation of an audit or other investigation of a particular taxpayer. If any such
provision is adopted, why not extend the prohibition to Members of Congress?

RESPONSES TO QUESTIONS FROM SENATOR ROTH
STRENGTHENING OVERSIGHT

Question 1. Should the Inspections Division be more independent? Should the IRS
Inspections Division be transferred to the Treasury IG?

Answer. I think that Inspection should be left within IRS. The internal Security
component of Inspection has an essential police’ function, protecting IRS men and
women and assuring the integrity of IRS. It has served both IRS and taxpayers well
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in the past, in my judgment, and I think moving it to Tteasurg;zoﬂd disrupt it
and lessen its effectiveness. Internal Audit, the other Inspection function, has a dif-
ferent mission: to examine various IRS operations and to determine whether activi-
ties have been carried out correctly, fairly and efficiently. It reports to the Commis-
sioner, and I found it an essential tool for managing IRS. I believe that subsequent
Commissioners have had the same experience. Particularly if Congress agrees that
Commissioner Rossotti is on the right track, he should not be deprived of this essen-
tial element in his management of IRS.

Moreover, recent problems with Treasury’s Inspector General have been widely
publicized. Until 'l‘reasurﬂ demonstrates that its inspection function is operating (a)
efficiently and (b) nonpolitically, I think it unwise to give Treasury additional in-
spection authority.

Question 2. One of the most important lessons learned from the Committee’s over-
sight hearings last September is the need for greater oversight of the IRS. The Con-
gress needs to do more oversight—which we intend to do. But also there must be
more oversight on the IRS in the Executive Branch. There are, at least, two ways
we can improve that oversight. The first is to vest significant oversight responsibil-
ity with the Oversight Board that is created in the House-passed bill. The second
way is to substantially increase the power of the Treasury Inspector General. What
are your views on both of these ideas?

Answer. For the reasons stated above, I would not give the Treasury Inspector
General any additional authority over IRS. Nor would I give such authority to other
Treasury minions. The Secretary of the Treasury should be the person to whom the
Commissioner reports, and the Secretary should give IRS, by far the largest compo-
nent of Treasury, more of his time and his judgment.

I think the Oversight Board has been given sufficient, if not more than sufficient.
authority under H.R. 2676.

Question 3. Is the Oversight Board created in the House bill an executive board,
or merely advisory? Does the Board have legal authority to direct actions taken by
the Commissioner?

Answer. I believe that the Oversight Board is an executive board. It shares au-
thority with the Secretarly;of the Treasury, and, #s I indicated in my written state-
;nent for the Hearing, I think this divided authority can and likely will create prob-

ems. -

Question 4. If the Oversight Board is created and Commissioner Rossotti is able
to turn the agency around, should the Board be sunsetted?

Answer. So long as IRS is not perceived as “turning around” sufficiently (and this
may last as long as demonizing IRS is popular) I doubt that IRS will ever turn
around sufficiently to make certain of its critics happy. Therefore, I doubt that the
Board will be sunsetted. On the other hand, I hope that Congress will sunset the
Board in a few years.

Question 5. Our hearings have also indicated a need for the Committee to consider
protection for the taxpayer in a number of very specific areas.

(a). What are your thoughts on changes the committee ought to consider in
the penalty and interest area?

Answer. I think that the Committee should study and revise our overlapping pen-
alty structure. For many years penalties were inadequate; now there are too many
of them and they are too hea:ly. me of them have been enacted for revenue-raising
reasons, and ;;enalties should not be viewed as revenue-raisers. If our system
worked perfectly, no penalty would be assessed. The penalty area is long overdue
for basic reconsideration and reform. I will be glad to submit specific recommenda-
tions if this would be helpful.

(b). The Committee’s oversifht hearings showed considerable problems with
the IRS’s exercise of its lien, levy, and seizure authority. This has to be fixed.
I'm concerned about taxpayers who do not receive real notice and wake up in
the morning only to find that the IRS has taken their bank account business
or_othe; assets. Should the taxpayer have a right to a judicial hearing before
seizure?

Answer. Taxpayers certainly should receive notice before IRS exercises its lien,
levy or seizure authority. In my experience they always have received such notice.
To the extent that there are cases where breakdowns have occurred, the system
should be fixed. However, I would recommend that you limit the right to a judicial
hearing before seizure to a seizure of the taxpayer’s residence.

ﬁ:). The current Offer in Compromise program doesn't seem to work. In too
many instances, people go into the program, nothing gets resolved, and by the
time they get out they are socked with horrendous interest and penalties. Is
this program broken? How would you improve it?
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Answer. IRS has a current project to reconsider and improve its offer in com-
promise program. I agree that overly tight standards, frequently imposed in the

ast, have lead to failures. IRS should adopt more liberal standards, uniform except
or cost of living variations in different sections of the country, which would make
the offer in compromise program and Installment Agreements work better for tax-
payers and for the IRS.

(d). The IRS has the power to label a taxpayer as an “illegal tax protester.”
Such a label is important for the IRS in its efforts to protect its agents. But
such a label also br&txsgs serious consequences for the labeled taxpayer. It is im-
portant to protect IRS employees. However, our investigation has revealed that
some taxpayers may have beer labeled as illegal tax protesters merely because
they wrote an article in a newspaper. Should there be a review of such labeling
to pmy?ent abuse of the labeling system to the detriment of law abiding tax-
payers

Answer. The label “illegal tax protester” should apPIy only to those that fit all of
such label’s requirements. Simply writing an article derogatory about IRS in a
newspaper clearly does not meet such standard. Nor, for that matter, does writing
a nasty letter to the Commissioner (I used to receive plenty of those). Administra-
tive action should go tar towards solving this problem.

{e). The case of Father Ballweﬁ indicated to all of us the immrtance of a sys-
tem that is customer friendly. Shouldn’t most correspondence be signed so that
agency personnel are accountable? At some stage in the process, where a prob-
lem arises, should the taxpayer be given an employee to whom the taxpayer
may turn to resolve the case?

Answer. Requiring mass communications to be signed in a particular person’s
name js difficult for all mass communicators, including the IRS. On the other hand,
specific communications should be signed by, or in the name of, a live person that
the taxpayer can talk with.

Question 6. Should the Taxpayer Advocate and problems resolution officers be
independent from the IRS?

Answer. The Problem Resolution Office (which I created) and the Taxpayer Advo-
cate should remain a part of IRS, but the Taxpayer Advocate should report directly
to the Commissioner and the Taxpayer Advocate Office should be given additional
powers and stature. )

Question 7. Are you aware of anﬂ instances of IRS employees who were abusive
to taxpayers or retaliate against other employees who were not disciplined because
management believed the disciplinary process is too burdensome?

Answer. Yes. The process is too burdensome, the Union throws up too bsta-
cles, and the system doesn’t work very well. For a recent example, look at the Bos-
ton browser.

Question 8. The Committee’s hearings last September dramatically demonstrated
the need to institute greater taxpayer protection. I think we were all very dis-
appointed by the poor performance of the taxpayer advocate’s office. The idea,
though of a tax ombudsman—someone who has the knowledge to guide taxpayers
and the power to resolve snafus—seems to me to be a good one. On the other hand
we should be striving for an IRS where problems are solved right the first time by
the front line agency personnel that deal with the public.

Until we achieve such a happy state one avenue open to the Committee is to in-
crease the resources devoted to the advocate’s office develop a separate professional
career path for the people who work in it, and have the office report to both the
Commissioner and the Oversight Board. What is your reaction to that?

Answer. I like it.

CHANGING THE CULTURE

Question 9. Improving oversight and protectini the taxpayer are not the only
thirzfs we need to be doing to res?ond to the problems uncovered at the IRS. We
-need to change the very culture of the agency itself. That will require a complete
new look at its organizational structure, its managerial rules, its performance meas-
ures, and its training programs.

(a). One of the surprises of the Committees investigation into the IRS is how
fearful many employees are at how they are manaﬁed. They paint a picture of
the IRS as a vindictive and unhappy place to work. What changes would you
like to see in personnel rules and other procedures to change the culture of this
organization? i

Answer. In any large organization, there are alwzgs some unhappy ;:)oéple. There
are also some bad managers, and IRS’ Oklahoma ity office was a good example.
But I continue to believe that most IRS managers are not vindictive and most em-
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loyees are not unhappy most of the time at IRS any more than they are at this
aw firm. I would like to see more openness at IRS, more mirﬁling of top managers
with the troops and less destructivi{political criticism of IRS. How can you be happy
when you are told by the Senate Majority Leader that you are evil? IRS needs to
shape up, but 8o do its most vitriolic critics.

(b). There are a considerable number of people who feel that it is not possible
to reform the culture of the IRS without dismantling the a?ency. For these peo-
ple a whole new tax system that isn’t dependent on a collection agency is the
way to go. What is your response to people who, because of their experiences
with IRS, believe this agency beyond saving?

Answer. I know of no tax system that isn't dependent upon some collection agency.
A truly voluntary tax system wouldn't work. Some peogle hate paying taxes and,
therefore, hate the tax collector. Sometimes, this hatred has some justification. Nev-
ertheless, I continue to believe that IRS is a good agency that has an enormously
difficult job to do and, on the whole, has done its job pretty well. Why don’t we try
comparing IRS to other tax collection agencies and find out how it measures up?

{c). In 1994, Congress passed the Government Performance and Results Act
(GPRA). This was an effort to get the Congress and the Executive Branch to
focus on performance standards. Do you support such standards for the IRS?
If you do, what do you think the performance standards should be?

Answer. 1 think that OMB's directives in implementing the Government Perform-
ance and Results Act and IRS' attempts to comply with such directives created at
least some of the problems for which IRS has recently been blasted. Imposing per-
formance measurement standards on an agency that has law enforcement duties,
like coliecting taxes and curbing tax evasion, is a very risky thing to do at best, and
I think that careful thought should have been given to (a) either exempting law en-
forcement from the Government Performance and Results Act or (b) probably better,
making as certain as possible in this imperfect world that applying the Act to law
enforcement activities did not create the reality or appearance of unwise goals or,
even worse, a quota system.

{d). During the September hearings employee witnesses testified that many
IRS employees ignore the Internal Revenue Manual and other official proce-
dures with impunity. Should IRS emplogees be required to follow the Internal
Revenue Manual and other official procedures?

Answer. Certainly IRS employees should follow IRS’ official procedures and Man-
ual directives. I remain skeptical that the employees who testified in September
were a representative sample of IRS employees.

OVERSIGHT BOARD QUESTIONS

Question 10. The House bill establishes a board “to oversee” the IRS in its “ad-
ministration, management, conduct, direction, and supervision” of the administra-
tion of the tax laws. What does “oversee” mean to you? What should be the relation-
ship between the Commissioner and the Board?

wer. To me, the word “oversee” means periodic (at least quarterly and prob-
ably monthly) review of IRS’ functions and programs. I hope that the Commissioner
will be a member of the Board, and I think that the Commissioner should regularly
report to and work with the Board in much the same way as a CEO reports to and
works with a corporate board of directors, having in mind the Commissioner'’s re-
sponsibilities to his boss, the Secretary of the Treasury. I have previously expressed
my concerns about dual, and Jmsaibly conflicting, authority.

Question 11. 1 am troubled that the bill prohibits the board from exercising any
authority over *law enforcement activities” such as collections—an area which our
hearings have shown to be rife with taxpayer abuse. Should the Board have over-
sight authority over law enforcement activities to prevent taxpayer abuse?

Answer. I repeat my strong view that the Board should not have any authority
over individual cases, whether examination or collections, and should not have 6103
access to tax returns. Working with the Board and the Treasury, Commissioner
Rossotti will have a atragg hand in curtailing future abuses.

Question 12. If an IRS Oversight Board is established within Treasury, should
Board members be part-time or full-time employees?

Answer. I think the Administration’s Board of full-time Treasury political ap-
pointees was a bad idea. It is much better to have a part-time Board of outsiders
than a Board composed of a group of Treasury political types. I remember Water-

ate; while the then-Secretary of the 'l‘reasurK was a tower of strength and a strong
orce for sound tax administration, many others were not. I have little more con-
fidence in the present group, apart frum Secretary Rubin and Assistant Secretary
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Lubick, both of whom I admire, than the crowd that President Nixon appointed to
Treasury positions.
uestion 13. What is Kour opinion regarding who should serve on the proposed
IRS Oversight Board? Should a union representative be guaranteed a slot on the
Board? Should the Commissioner and Sec.setary of Treasury be on the Board?
Answer. I think that the Secretary of the Treasury and the Commissioner of Inter-
nal Revenue should be on the Board. A Union representative should not be on the
Board. In this Administration, there are enough problems with the mislabeled “part-
nership” with the Union anyway; I understand that the Union forced IRS to rehire
the Boston browser.

SIMPLIFYING THE CODE

Question 14. 1 think that we would probably all agree that a significant part of
taxgayers problems with the IRS stem from the complexity of the code. What parts
of the code do you think are prime candidates for simplification?

Answer. I agree completely that a significant part of taxpayers’ problems are cre-
ated by the Code being so complex. ile it would unduly delay and lengthen this

reply for me to list everything that should be changed, I do have some basic sugges-

tions:

(1) Refundable credits like the EITC and the 1997 child credit are actually
welfare grants or wage suiplements to the extent that they exceed income taxes
qtt};er:\}wlise payable. Move them out of the tax system and let HHS try to admin-
ister them.

(2) Try to return to the 1986 model of lower rates and a broader base.

(3) Get rid of the alternative minimum taxes.

(4) Refrain from enactinﬁ any future spending programs through the tax sys-
tem (such as the Hope Scholarship and the Administration’s current silly pro-
posals for environmental credits) and remove as many of these ornaments as
possible from the existing Code. Use the savings to reduce rates or increase per-
sonal exemptions. —

(5) Don’t use genalties as revenue-raisers; instead simplify the penalty system
and reduce overlap and excessive penalties.

PREPARED STATEMENT OF KAREN J. ANDREASEN

My name is Karen Andreasen and I reside in Tampa, Florida. I am currently
teaching 4th graders at a small, private school and taking classes myself to update
my certification. Although I am presentg divorced, I was married for 19 years and
have 3 wonderful children Christogher, ichael and Brittany.

My ex-husband is a former field auditor for the Internal Revenue Service (IRS).
For approximately the last 10 years of our marriage, he had a tax and IRS represen-
tation practice and, during the course of his career, he had also been an expert wit-
ness in litigation cases. His intimate knowledge of the IRS and tax issues far ex-
ceeded any knowledge I had.

During our marriage, my former husband kept all our business and most personal
information at his office and, as a result, I was excluded from our financial dealings.
1 loved my husband but—mistakenly trusted him—to handle the financial end of
things while I was busy taking care of our children.

At the time of our divorce, the value of my former husband's practice and earn-
ings became an issue for alimony and child support p es. Under the advice of
ml)]r attorney, 1 engaged a Certified Public Accountant (CPA), Gayla Brey Russell,
who has particular expertise in the areas of tax and litigation. Upon reviewin%my
former husband’s business documents it became apparent to the CPA that there
were clear discrepancies between my former husband’s sworn statements and what
the documents said. Two Tuestions were becoming obvious—whether or not my
former husband had actually filed the returns he said were filed and whether or
not he had ever paid the estimated taxes as shown on the copies of documents we
had in our possession. If neither had been done, the tax liabilities for these years
would exceed $12,000, even before ongoing penalties and interest were added. This
all started in the fall of 1995. )

In February 1996, | received a notice from the IRS inquirini into the whereabouts
of my former husband’s and my 1993 tax return. Although I knew I had not signed
any such return, my former husband insisted that both the 1993 and 1994 returns
had been filed. I was led to believe b}{sm‘y husband that the IRS had lost them. That
April, 1 submitted a request to the 1 or copies of both the 1993 and 1994 returns,
however they responded saying that no such returns could be found. It was now be-
coming very clear that no estimated taxes for those year had ever been made. I real-
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ized at this point that I of 2 things should have occurred: if the tax returns had
been filed, we should have received notices demanding payment of the taxes due.
However, if the estimated payments had been made and no returns sent in, the IRS
would have sent us a notice of credit and inquired where we wanted those credits
applied. In my case, neither of these scenarios unfolded.

y accountant advised me to file new separate tax returns for the 2 years in
question. Upon learning of this, my former husband forged my signature and filed
joint tax returns before my separate returns could even be prepared. Not knowing
what he had done, I went ahead and filed my own forms. Of course these were re-
turned to me by the IRS with a cover letter stating that his joint returns had al-
ready been received. Co;ﬂes of these joint returns were included with the IRS’ no-
tice. My former husband had not even tried to disguise his attempt to forge my sig-
nature. The signature, in fact, was an exact replica of his own. At this point the
battle lines were drawn.

My CPA refiled m{) separate returns with a cover letter stating that the joint re-
turns my former husband had filed reflected a forged signature. It informed the IRS
that the IRS already had a history of correspondence regarding these particular re-
turns. The letter also included samples of my signature along with the forged signa-
ture appearing on the joint returns. The IRS’ response to my correspondence was
that they were very sorry, but my only recourse was to file suit in civil court!

By this time I was deeply in debt and my mother sold her own home and moved
in with me to help with the children. My husband remarried and was now providing
me with tl;lg:port payments only when he felt like it. My former husband had basi-
cally skal %fssed the IRS and the family courts—he had effectively accomplished
exactly what he had set out to do.

A formal protest, along with more proof of the forgery and case law that should
have been in my favor were filed. At the same time, I also received a letter from
the IRS saying the case law was not applicable to my case because I was not cur-
rentlﬁsundergoing an audit! It seemed to me that case law is to be used only when
the IRS deems it is ;;roper—or convenient.

In the meantime, I requested from the IRS an extension for filing my tax returns.
I did this in an attempt to hold off on the actual filing, hoping the matter could
be resolved during tbat period of time. I was, in fact, anticiﬁating receiving a large
refund and I knew if the IRS did not reverse its decision that my refund could
applied to pay Rxgy former husband’s back taxes. By October 1997, I had heard noth-
ing from the IRS so I sent my 1996 returns into them not knowin%what was going
to happen. By now tax liens had been placed on my home and the bank had threat-
ened me with foreclosure.

In December 1997, the dreaded IRS notice indeed arrived stating that my refund
was being applied to my former husband’s back taxes. The $3,693, refund that I so
desperately needed was to be used to benefit my former husband after all.

owever, about 3 weeks ago I received a letter from the IRS stating that it was
reversing its decision and that I would receive my refund in approximately 8 weeks.

Mr. Chairman, it is now 2¥%2 years since this roller coaster nde began. During this
time my former husband was able to create a maze of papers that he thought no-
body could untangle. If it had not been for the devotion and persigtence of my
friends and family I would clearly not have made it here today. However, my sto
is not over, for I now wonder how long it will take to remove the IRS lien that still
remains against my home. The lien was in place aﬁainst our home even before my
husband relinquished it in our divorce settlement. My only hope is that getting rid
of this lien, yet another reminder of my former husband, will not take years more
to settle and take an even greater toll on my children and me.

Throughout this ordeal I was treated as if I were guilty until I could prove my
innocence. I know now that I was naive and trusting. I can only hope my ordeal
can help other women in similar situations, and lessen their pain and frustration.
My former husband knew—and used—the IRS system against me, a system that al-
lowed itself to be manipulated in its quest to get at the money—anyone's money,
right or wrong—just as long as they get it.

feel lucky to be receiving my refund at all. I also feel lucky to be able to agﬂear
before your Committee today. But luck should have nothing to do with it. There
should be a logical process for disputes like mine, and one that does not require un-
limited personal funds to file a law suit! I can only imagine the number of other
innocent spouses that are out there now, drowning, in the same sea of red mES'
fear, frustration and sense of helplessness that I did. A sea not calmed by the 1
in its effort to get anything it can from individuals who don't have the strength to
fight back. Although my personal battle is not eomrletel over, I no longer fear that
I am just another fatality of the tax system—but I do fear for those still caught in
it. -
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Mr. Chairman and members of this Committee, thank you for your time, as it is
a most precious gift. However, it is one that I canrot repay—just as you cannot
repay me for the endless hours I spent in vain trying so desperately to reason with
an unreasonablc and unrelenting system.

PREPARED STATEMENT OF RICHARD BECK

Mr. Chairman and distinguished members, my name is Richard Beck and I am
a Professor of Law at New York Law School. I have published five articles on the
problems of joint and several liability for joint returns, one of which is the only
study which attempts a historical and comparative analysis of how we got where
we are, and how our law compares with other countries. I was instrumental in the
American Bar Association’s project which culminated in our recommendation four
years ago that Congress should simply repeal joint liability altogether. Two years
ago I testified before the House Ways & Means Oversight Committee and argued
for repeal. And just two weeks ago I submitted an amicus brief for certiorari to the
Supreme Court on behalf of Elizabeth Cockrell, whose testimony you have just
heard. That brief was joined by the National Organization for Women, the National
Taxpayers Union, and the Womens Bar Association of the State of New York. I am
very grateful to you for the opportunity to be here today.

The shocking statements you have just heard are unfortunately very similar to
the stories of thousands of other women who are forced to pay their ex-husbands’
taxes every year. Nobody knows for certain how many, because the IRS keeps no
records of such collection attempts. To the IRS it is apparently of so little impor-
tance which ex-spouse it pursues that it does not even know, and could not tell the
General Accounting Office, how often it collects from the wrong spouse or how much
monely is involved. My own rough estimate, and the GAO’s as well, I believe, is that
the IRS attempts collection from the wrong spouse after the couple’s separation or
divorce in at least 50,000 cases every year.

Joint liability applies to nearly all married couples because almost all file jointly,
and that is because filing separately usually results in a slightly higher tax. But
very few taxpayers are aware, or have any reason to be aware that by filing jointly
they incur joint and several liability. There is no joint liability clause at all on the
Form 1040 itself, not even in fine print, much less the big and bold warning such
a risk deserves. Even tax preparers and divorce lawyers generally do not take this
liability into account, or mistakenly think they can protect their clients by agree-
ment with the ex-husband. The victims of joint return liability are always taken by
surprise.

‘Based on the composition of the reported innocent spouse decisions, I estimate
that over 90% of the victims of joint liability collections are women. The IRS usually
attempts collection from whichever spouse 1t finds first. This has a significantly neg-
ative effect upon women, because after divorce the wife often remains at the marital
address on the joint return, and the IRS will usually look no further, even if the
victim tells the IRS where to find her ex-husband. Elizabeth Cockrell’s case which
we have just heard is all too typical: the IRS clearly knows her ex-husband’s where-
abouts, but has apparently done nothing to collect from him.

No other developed country in the world imposes joint and several liability for in-
come taxes in the way we do, including countries which also offer income-splitting
on joint returns. In many countries which once imposed spousal liability, it has been
repealed as archaic, air, and inconsistent with modern conceptions of women'’s
rights to economic independence.It should be repealed here as well. .

How did we get where we are today? Joint and several liability was first enacted
in the U.S. in 1938, and it appears that the IRS (then called the “Bureau of Internal
Revenue”) may have misled Congress into enacting it. The story begins with an IRS
error which led to a 1935 decision in the 9th Circuit by the name of Cole. In Cole,
the IRS could not collect a large tax deficiency due from the wife’s separate income
because the IRS had mistakenly assessed her husband instead. As a result, the IRS
negligently allowed the statute of limitations to run as to the wife. When it discov-
ered its error, the IRS then continued trying to collect from the husband anf'way,
on its completely invented theory that filing jointly entailed joint and several liabil-
ity. In court, the IRS argued that it needed joint liability because joint returns do
not exhibit each spouse’s separate income and deductions, and so, the IRS claimed,
it could not figure out which spouse to tax and for how much.

One may wonder whether the IRS made the argument in good faith, because at
that very same time, the Treasury was promulgating new regulations which would
limit charitable deductions on joint returns to 16% of the donor spouse’s separate
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net income, which neceasarily involved the very same calculation of separate in-
comes which the government was arguing in Cole that it could not make.

In any event, the Ninth Circuit re}iecbed the IRS’ argument of “ddministrative ne-
cessity” because the separate liabilities of the spouses were in fact stipulated in
Cole. The court then noted that if a case should ever arise in which some doubt ac-
tually existed, the IRS remained free to assess both spouses and let them prove
their respective incomes.

The court then rejccted joint liabilitg on the ground that it would violate the car-
dinal principle of the income tax, which is that it is levied in accordance with ability
to pay, which means in proportion to each taxpa&r‘s own income, and no one else’s.

r its 1935 defeat in Cole, the IRS urged Congress to enact joint and several
liability, which Congress did in 1938. The only explanation put forth in the commit-
g;eecn;ports was the very same “administrative necessity” which had been rejected
n Cole.

Joint and several liability was far too broad a solution to the perceived problem,
if indeed there ever was a problem at all. A much better and more focussed solution,
for example, might have been to authorize an extended statute of limitations appli-
cable to a taxpayer if he has notice of an incorrect assessment against his spouse.
Another obvious answer to the IRS’ pretended dilemma would have been for the IRS
to redesign its own joint return forms to show the information it needed for each
spouse in two columns, as many state joint tax returns do.

At any rate, Co 88 improvidently handed the IRS a blank check in 1938 which
it gradually emboldened itself to employ—and abuse—in situations very far removed
from any administrative necessity. It appears that Congress originally intended to
do ho more than-provide the IRS with a shield to prevent IRS mistakes from result-
ing in a perceived unjust enrichment of still-married couples in cases like Cole.
Eventually, however, the IRS turned this shield into a sword to attack divorced
women. The current application of joint liability to separated and divorced women
seems entirﬁlg unintended. There were a half dozen cases decided before 1938 in